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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Part 3575

RIN 0575-AC92

Community Programs Guaranteed
Loans

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS) is amending the regulations
utilized to service the Community
Facilities Guaranteed Loan Program in
two separate sections, in order to clarify
the types of projects that are eligible for
a Community Facilities Guaranteed
Loan. The intended effect of this action
is to strengthen the Community
Facilities Guaranteed Loan Program by
limiting the risk to the guaranteed loan
portfolio. RHS will prohibit the
financing of facilities in which the
operation of such facilities have not
been supported by the community and
have resulted in significant default and
loan losses to the agency.

DATES: Effective July 8, 2013.

FOR FURTHER INFORMATION CONTACT:
Susan Woolard, Loan Specialist, Rural
Housing Service, U.S. Department of
Agriculture, STOP 0787, 1400
Independence Ave. SW., Washington,
DC 20250-0787, telephone: (202) 720—
1506.

SUPPLEMENTARY INFORMATION:
Background

The Community Facilities Guaranteed
Loan Program bolsters the credit
available from private lending
institutions through the guarantee of
loans for essential community facilities
in rural areas. This program has been in
existence since 1992, and as it evolves,
the need to define and revise terms is
required.

Section 3575.24(a)(1)(x) currently
identifies recreational facilities as
eligible types of facilities for financing
under this program. The Agency
experience, however, shows that the
current language is too brief and subject
to different interpretations by
prospective applicants and other
program users. Therefore, the Agency is
revising the paragraph to more clearly
convey to the public the Agency’s
policy with respect to the financing of
essential community facilities that
provide recreational services as part of
addressing overall community
development needs.

Section 3575.25 prohibits the
financing with guaranteed loan funds on
specific types of projects. The Agency
has added a paragraph (j) “Golf courses”
to this section. This is based upon the
Agency'’s experience to date in financing
this type of project and the failure rate
the Agency has experienced on golf
course projects. Also, the lack of
support demonstrated by the
community indicates that a golf course
is not essential to a rural community
and is typically viewed as a commercial
undertaking.

RHS published the proposed rule on
June 26, 2012, to solicit comments on
amending § 3575.24, “Eligible loan
purposes” on facilities that are an
integral part of the orderly development
of a community. Recreational
components, such as, but not limited to,
playground equipment of an otherwise
non-recreational eligible community
facility such as childcare, educational,
or health care facilities; and amending
§ 3575.25 “Ineligible loan purposes”
identified as golf courses, water parks,
race tracks or other recreational type
facilities inherently commercial in
nature.

Only one comment was received and
it was outside the scope of the proposed
rule and therefore not considered in this
final rulemaking.

Executive Order 12866

The final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Programs Affected

The Catalog of Federal Domestic
Assistance Program impacted by this
action is 10.766, Community Facilities
Loans and Grants.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that the final rule does not
have a substantial direct effect on one or
more Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Thus, this rule is not subject to the
requirements of Executive Order 13175.
If a tribe determines that this rule has
implications of which Rural
Development is not aware and would
like to engage in consultation with Rural
Development on this rule, please
contact Rural Development’s Native
American Coordinator at (720) 544—
2911 or AIAN@wdc.usda.gov.

Executive Order 12372,
Intergovernmental Review

This program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan in the manner delineated in
7 CFR part 3015, subpart V.

Executive Order 12988, Civil Justice
Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. In accordance with this rule: (1)
All State and local laws and regulations
that are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings of the
National Appeals Division (7 CFR part
11) must be exhausted, before bringing
suit in court challenging action taken
under this rule.

Environmental Impact Statement

The action has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act of 1969, 42
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U.S.C. 4321 et seq., an Environmental
Impact Statement is not required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
chapters 17A and 25, established
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, RHS
generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires RHS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. This rule contains no
Federal mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Regulatory Flexibility Act

The rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601—612). Under Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency has determined and
certified by signature of this document
that the rule will not have a significant
economic impact on a substantial
number of small entities since this
rulemaking action does not involve a
new or expanded program. Furthermore,
the program does not treat entities
differently based solely on their size.

Executive Order 13132, Federalism

The policies contained in the rule
does not have any substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Nor do the
rules impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with the States is not required.

Implementation

It is the policy of this Agency that
rules relating to public property, loans,
grants, benefits, or contracts shall
comply with 5 U.S.C. 553,

notwithstanding the exemption of that
section with respect to such rules.

Paperwork Reduction Act

The revisions in this rulemaking for
part 3575 are subject to the burden
package assigned OMB control number
0575-0137. No paperwork changes are
being proposed.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This final rule is not subject to the
provisions of EO 12372, which require
intergovernmental consultation with
State and local officials, because this
rule provides general guidance on
something. Applications for Agency
programs will be reviewed individually
under EO 12372 as required by program
procedures.

E-Government Act Compliance

The Agency is committed to
complying with the E-Government Act,
to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

List of Subjects in 7 CFR Part 3575

Community facilities, Guaranteed
loans, Loan programs.

For the reasons set forth in the
preamble, chapter XXXV of subtitle B,
title 7, Code of Federal Regulations is
amended as follows:

CHAPTER XXXV—RURAL HOUSING
SERVICE, DEPARTMENT OF
AGRICULTURE

PART 3575—GENERAL

m 1. The authority citation for part 3575
continues to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1989.

Subpart A—Community Programs
Guaranteed Loans

m 2. Amend § 3575.24 to revise
paragraph (a)(1)(x) to read as follows:

§3575.24 Eligible loan purposes.

(a] * % %

(1) I

(x) Community parks, community
activity centers, and similar types of
facilities that are an integral part of the
orderly development of a community.
Recreational components, such as, but
not limited to, playground equipment of
an otherwise non-recreational eligible
community facility such as childcare,

educational, or health care facilities are

also eligible.

m 3. Amend § 3575.25 to add paragraph
(j) to read as follows:

§3575.25 Ineligible loan purposes.
* * * * *

(j) Golf courses, water parks, race
tracks or other recreational type
facilities inherently commercial in
nature.

Dated: February 22, 2013.

Tammye Trevino,

Administrator, Rural Housing Service.
[FR Doc. 2013-10783 Filed 5-6-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 71
[Docket No. APHIS-2007-0039]
RIN 0579-AC61

Recordkeeping for Approved Livestock
Facilities and Slaughtering and
Rendering Establishments

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations regarding the interstate
movement of livestock to require
approved livestock facilities and listed
slaughtering and rendering
establishments to maintain certain
records for 5 years. Currently, approved
livestock facilities are required to retain
certain records for 2 years, and there are
no record retention provisions that
apply to listed slaughtering and
rendering establishments. Requiring the
retention of certain records for 5 years
will allow us to trace the prior
movements of diseased livestock further
into the past than is currently possible,
thus providing the opportunity to locate
potentially infected or exposed livestock
that might otherwise remain
unidentified. We are also requiring the
operators of slaughtering and rendering
establishments to sign listing
agreements to document their agreement
to comply with the requirements of the
regulations for listed slaughtering and
rendering establishments. Such
agreements are currently required for
approved livestock facilities, but not for
slaughtering and rendering facilities.
This change will eliminate that
inconsistency.
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DATES: Effective Date: June 6, 2013.

FOR FURTHER INFORMATION CONTACT: Dr.
Debra C. Cox, Senior Staff Veterinarian,
National Surveillance Unit, Centers for
Epidemiology and Animal Health, VS,
APHIS, 4700 River Road Unit 200,
Riverdale, MD 20737; 301-851-3504.
SUPPLEMENTARY INFORMATION:

Background

The regulations in subchapter C of
chapter [, title 9, of the Code of Federal
Regulations contain provisions designed
to prevent the dissemination of
livestock or poultry diseases in the
United States and to facilitate the
control and eradication of such diseases.
The regulations in 9 CFR part 71
(referred to below as the regulations)
include general prohibitions on the
interstate movement of animals that
could spread livestock or poultry
diseases.

The regulations in § 71.20 contain
provisions under which livestock
facilities may acquire and retain status
as an approved facility. To obtain
approval, facilities must enter into an
agreement with the Animal and Plant
Health Inspection Service (APHIS) in
which they agree to follow certain
procedures when handling livestock
entering the facility. Part of this
agreement states that documents such as
weight tickets, sales slips, and records
of origin, identification, and destination
that relate to livestock that are in, or that
have been in, the facility shall be
maintained by the facility for a period
of 2 years. Such records would be
critical in the event that APHIS or State
animal health officials needed to
conduct a disease traceback
investigation.

On July 7, 2008, we published in the
Federal Register a proposed rule? (73
FR 38343-38346, Docket No. APHIS—
2007-0039) to amend the regulations to
require approved livestock facilities and
listed slaughtering and rendering
establishments to maintain certain
records for 5 years. We also proposed to
require the operators of slaughtering and
rendering establishments to sign listing
agreements to document their agreement
to comply with the requirements of the
regulations for listed slaughtering and
rendering establishments.

We solicited comments for 60 days
ending September 5, 2008. We received
four comments by that date. They were
from two private citizens (one of whom
submitted two comments) and a
rendering industry association. Two of
the commenters expressed concerns

1To view the proposed rule and the comments

we received, go to http://www.regulations.gov/
#!docketDetail:D=APHIS-2007-0039.

about farm animal welfare and general
dissatisfaction with the United States
Department of Agriculture, but did not
address the specific provisions of the
proposed rule. The third commenter
raised a number of specific concerns
regarding the proposed rule. They are
discussed below.

The commenter stated that we were
incorrect to say that there are no
recordkeeping requirements for
rendering establishments, noting that
the Food and Drug Administration
(FDA) requires rendering establishments
to keep records. The commenter
questioned why rendering
establishments should be subject to
more stringent recordkeeping
requirements by APHIS than by FDA
and stated that the agencies should
better coordinate their recordkeeping
requirements.

The commenter is correct that the
FDA has recordkeeping requirements in
21 CFR part 589 that apply to rendering
establishments; however, those
regulations require records to be kept for
1 year only. In our proposed rule, we
noted that there are currently no APHIS
requirements for recordkeeping by
rendering establishments. APHIS
attempts to coordinate its recordkeeping
requirements with other agencies
whenever possible, and we do not
expect rendering establishments to keep
different categories of records from what
they already keep under FDA
requirements. However, some animal
diseases have incubation periods of
several years, and an animal disease
investigation may require tracing
animals that were exposed to an
infected animal several years before the
outbreak occurred. If exposed animals
have been slaughtered or died and been
sent to a rendering establishment, we
need to be able to confirm that they
reached these terminal points. For this
reason, we need the records to be kept
for longer than 1 year. We are making
no changes to the final rule in response
to this comment.

The same commenter stated that,
because of increased costs associated
with the 2008 FDA ruminant feed ban
rule, there may be an increased number
of carcasses disposed of illegally. The
commenter asked why APHIS has not
addressed the issue of carcass disposal.

In its final rule prohibiting the use of
certain cattle origin materials in the
food or feed of all animals, published in
the Federal Register on April 25, 2008
(73 FR 22720-22758, Docket No.
2002N-0273), FDA responded to
comments that expressed the same
concern regarding the impact the FDA
rule could have on the availability and
cost of disposal of cattle material

prohibited in animal feed and dead
stock cattle. In its response, FDA
acknowledged that carcass disposal
problems exist in certain States or
regions and that developing and
implementing adequate solutions to
these problems is challenging. On April
24, 2009, FDA published a document
confirming the effective date of the
April 2008 final rule (74 FR 18626—
18628, Docket No. FDA—-2002-N—-0031)
and announced that it would delay
compliance with the provisions of the
April 2008 final rule until October 26,
2009, stating that a delay in the
compliance date would allow the
significant number of stakeholders
affected by the April 2008 final rule
more time to comply with the new
regulations or adjust to the loss of
rendering service. In that notice, FDA
also acknowledged that it might be
particularly challenging to address such
disposal problems by the compliance
date. FDA issued a revision of the Small
Entities Compliance Guide for
Renderers on May 6, 2009, and has
stated its intent to engage in further
outreach to the rendering industry,
pertinent State agencies, and others
affected by the rule. APHIS has been
working and will continue to work with
FDA to address any animal disease
issues associated with implementation
of the feed ban rule, and will revisit the
issue of carcass disposal if necessary.
We are making no changes to the rule
in response to this comment.

The commenter stated that APHIS’s
animal disease traceability program
does not address animal identification
beyond death unless the animal is
slaughtered in a federally inspected
slaughter facility. The commenter
expressed concern that without stronger
identification requirements for animals
and carcasses, additional recordkeeping
requirements for renderers will have no
benefit for animal health.

The commenter is correct that APHIS’
animal disease traceability program
focuses on the identification of live
animals rather than of carcasses. We did
not propose to require renderers to keep
traceability information for carcasses
they collect, or to establish new
categories of records, but only to keep
the records they do have for a longer
period of time. We acknowledge that
there may be an animal disease risk
from products produced by rendering an
animal that has died of disease;
however, primary authority for
regulating rendered products falls to the
Food Safety and Inspection Service and
FDA. APHIS has worked and will
continue to work with these agencies to
ensure that any animal disease issues
associated with these products are
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addressed. We are making no changes in
response to this comment, however.

It is necessary for us to make a change
in this rule so that its provisions are
consistent with those of our final rule
on animal disease traceability (see 78 FR
2040-2075, Docket No. APHIS—-2009-
0091). Specifically, in that final rule we
acknowledge, in responding to
comments, that the lifespans of poultry
and swine are relatively short compared
with those of other species of livestock,
and that records for those animals do
not, therefore, need to be kept as longs
as records for other animals. Hence, in
that final rule, we provided for the
retention of records for poultry and
swine to 2 years rather than 5. To be
consistent, this final rule keeps the
recordkeeping period for poultry and
swine at 2 years. Records for cattle,
bison, sheep, goats, cervids, and equines
will still be required to be kept for 5
years.

In addition, we are making a change
to § 71.20(a)(8) to add a reference to 9
CFR part 86 to the list of regulations
under which livestock must be
identified at the time of, or prior to,
entry into a livestock facility. This
change should have been included in
the animal disease traceability final rule
but was inadvertently omitted.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Orders 12866 and 13563 and
Regulatory Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

We have prepared an economic
analysis for this rule. The economic
analysis provides a cost-benefit analysis,
as required by Executive Orders 12866
and 13563, which direct agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and equity). Executive Order
13563 emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
economic analysis also examines the
potential economic effects of this rule
on small entities, as required by the
Regulatory Flexibility Act. The
economic analysis is summarized
below. Copies of the full analysis are
available on the Regulations.gov Web

site (see footnote 1 in this document for
a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

This rule amends the regulations
regarding the interstate movement of
livestock to require approved livestock
facilities and listed slaughtering and
rendering establishments to maintain
certain records for 5 years. Currently,
approved livestock facilities are
required to retain certain records for 2
years. No record retention provisions
currently apply to listed slaughtering
and rendering establishments.

For some livestock diseases, the
incubation period (the time from when
an animal becomes infected until the
disease is evident) can last for years
before clinical or behavioral signs
become apparent. A prime example is
bovine tuberculosis, a contagious
disease of both animals and humans
caused by specific types of bacteria that
are part of the Mycobacterium group.
The incubation period for bovine
tuberculosis can range from months to
years. By requiring record retention for
5 years, the rule will benefit APHIS and
State animal health authorities, the
operators of livestock, slaughtering, and
rendering facilities, and livestock
producers, generally, in the event that a
traceback is required to locate the
source herd of an animal discovered to
have a disease such as bovine
tuberculosis.

The rule is not expected to result in
significant costs for the affected entities.
An analysis of similar recordkeeping
costs expected to be incurred in
connection with a May 2012 Food
Safety and Inspection Service
rulemaking (75 FR 14361-14368, Docket
No. FSIS-2008-0025) found the costs to
be minimal. For approved livestock
facilities that are already required to
retain records for 2 years, and rendering
facilities that are currently maintaining
relevant records per FDA’s
requirements, the costs will be smaller
still.

The alternative to the rule would be
to leave the regulations unchanged. In
doing so, possible reductions in losses
associated with animal diseases that
have long incubation periods would not
be realized. The rule is preferred to the
current regulations, given the relatively
minor recordkeeping costs that would
be incurred to achieve improved
traceback capabilities.

The benefits of the rule will justify its
costs. There were no comments received
on the economic analysis prepared for
the proposed rule, nor were other
significant economic issues raised.
While the majority of approved
livestock facilities, slaughtering

establishments, and rendering
establishments are small entities, costs
incurred because of the rule are also
expected to be small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are in conflict with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this final rule,
which were filed under 0579-0342,
have been submitted for approval to the
Office of Management and Budget
(OMB). When OMB notifies us of its
decision, if approval is denied, we will
publish a document in the Federal
Register providing notice of what action
we plan to take.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
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Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 9 CFR Part 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 9 CFR
part 71 as follows:

PART 71—GENERAL PROVISIONS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CGFR 2.22,
2.80, and 371.4.

m 2. Section 71.20 is amended as
follows:

m a. By revising paragraph (a)(7) to read
set forth below.

m b. In paragraph (a)(8), by removing the
words “and 85"’ and adding the words
“85, and 86” in their place.

m c. In the OMB citation at the end of
the section, by removing the words
“number 0579-0258" and adding the
words “numbers 05790258 and 0579—
0342” in their place.

§71.20 Approval of livestock facilities.

(a) * K* %

(7) Documents such as weight tickets,
sales slips, and records of origin,
identification, and destination that
related to livestock that are in, or that
have been in, the facility shall be
maintained by the facility. For poultry
and swine, such documents must be
kept for at least 2 years, and for cattle
and bison, sheep and goats, cervids, and
equines, for at least 5 years. APHIS
representatives and State
representatives shall be permitted to
review and copy those documents

during normal business hours.
* * * * *

m 3. Section 71.21 is amended as
follows:

m a. By redesignating paragraphs (a)(1),
(a)(2), and (a)(3) as paragraphs (a)(2),
(a)(3), and (a)(4), respectively, and by
adding a new paragraph (a)(l) to read as
set forth below.

m b. By adding a new paragraph (a)(5) to
read as set forth below.

m c. In the OMB citation at the end of
the section, by removing the words
“number 0579-0212" and adding the
words ‘“numbers 0579-0212 and 0579—
0342” in their place.

§71.21 Tissue and blood testing at
slaughter.

(a) * x %

(1) The owner or operator of the
establishment must agree, in writing, to
meet the requirements for a listed

facility under this section by signing a

listing agreement.
* * * * *

(5) The management of the
slaughtering or rendering establishment
agrees that weight tickets, sales slips,
and records of origin, identification, and
destination that relate to livestock that
are in, or have been in, the
establishment will be maintained by the
establishment. For poultry and swine,
such documents must be kept for at
least 2 years, and for cattle and bison,
sheep and goats, cervids, and equines,
for at least 5 years. APHIS, APHIS
contractors, and State animal health
representatives will be permitted to
review and copy or scan these
documents during normal business

hours.
* * * * *

Done in Washington, DC, this 2nd day of
May 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013-10825 Filed 5—-6—13; 8:45 am]
BILLING CODE 3410-34-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1075

[Docket No. CFPB-2013-0011]

RIN 3170-AA38

Consumer Financial Civil Penalty Fund

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act or Act) establishes a
“Consumer Financial Civil Penalty
Fund” (Civil Penalty Fund) into which
the Consumer Financial Protection
Bureau (Bureau) must deposit any civil
penalty it obtains against any person in
any judicial or administrative action
under Federal consumer financial laws.
Under the Act, funds in the Civil
Penalty Fund may be used for payments
to the victims of activities for which
civil penalties have been imposed under
Federal consumer financial laws. In
addition, to the extent that such victims
cannot be located or such payments are
otherwise not practicable, the Bureau
may use funds in the Civil Penalty Fund
for the purpose of consumer education
and financial literacy programs. This
rule implements the relevant statutory
provisions by articulating the Bureau’s
interpretation of what kinds of

payments to victims are appropriate and
by establishing procedures for allocating
funds for such payments to victims and
for consumer education and financial
literacy programs.

DATES: This rule is effective May 7,
2013.

FOR FURTHER INFORMATION CONTACT:
Kristin Bateman, Attorney-Advisor,
Legal Division, Bureau of Consumer
Financial Protection, 1700 G Street NW.,
Washington, DC 20552, at (202) 435—
7821.

SUPPLEMENTARY INFORMATION:
I. Background

Title X of the Dodd-Frank Act
established the Bureau with a mandate
to regulate the offering and provision of
consumer financial products and
services under the Federal consumer
financial laws. Public Law 111-203,
§1011(a) (2010), codified at 12 U.S.C.
5491(a). The Dodd-Frank Act authorizes
the Bureau, among other things, to
enforce Federal consumer financial law
through judicial actions and
administrative adjudication
proceedings. 12 U.S.C. 5563, 5564. In
those actions and proceedings, a court
or the Bureau may require a party that
has violated the law to pay a civil
penalty. See, e.g., 12 U.S.C. 5565.

Section 1017(d)(1) of the Dodd-Frank
Act establishes a separate fund in the
Federal Reserve, the “Consumer
Financial Civil Penalty Fund” (Civil
Penalty Fund), into which the Bureau
must deposit civil penalties it collects
from any person in any judicial or
administrative action under Federal
consumer financial laws. 12 U.S.C.
5497(d)(1). Under the Act, amounts in
the Fund may be used ‘““for payments to
the victims of activities for which civil
penalties have been imposed under the
Federal consumer financial laws.” 12
U.S.C. 5497(d)(2). In addition, “[t]o the
extent that such victims cannot be
located or such payments are otherwise
not practicable,” the Bureau may use
amounts in the Fund for consumer
education and financial literacy
programs. Id.

II. Summary of the Rule

This rule implements section
1017(d)(2) of the Dodd-Frank Act, 12
U.S.C. 5497(d)(2), by specifying the
conditions under which victims will be
eligible for payment from the Civil
Penalty Fund and the amounts of the
payments that the Bureau may make to
them. In addition, the rule sets forth
procedures the Bureau will follow for
allocating and distributing funds from
the Civil Penalty Fund.
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First, the rule describes the roles of
Bureau officials involved in managing
the Civil Penalty Fund. It establishes the
position of Civil Penalty Fund
Administrator (Fund Administrator) and
provides that the Fund Administrator
will report to the Chief Financial
Officer. In addition, the rule provides
that the Civil Penalty Fund Governance
Board—the body comprised of senior
Bureau officials established by the
Director to advise on matters relating to
the Civil Penalty Fund—may advise or
direct the Fund Administrator on the
administration of the Civil Penalty
Fund. The Fund Administrator must
follow any written directions that the
Civil Penalty Fund Governance Board
provides.

Second, the rule identifies the
category of victims who may receive
payments from the Civil Penalty Fund
and sets forth the amounts they may
receive. Under the rule, a victim is
eligible for payment from the Civil
Penalty Fund if a final order in a Bureau
enforcement action imposed a civil
penalty for the violation or violations
that harmed the victim. In addition, the
rule effectuates the intent of section
1017(d)(2) of the Dodd-Frank Act to
provide Civil Penalty Fund payments
only to compensate victims for the
harms they suffered from a violation for
which penalties were imposed. In
addition, as envisioned by section
1017(d)(2), the Bureau will make
payments to victims from the Civil
Penalty Fund only to the extent
practicable. The rule identifies that part
of victims’ harm that the Bureau
believes to be potentially practicable to
calculate, and thus susceptible to
compensation under section 1017(d)(2).
The rule also establishes procedures for
determining that compensable harm.
When possible, the amount of
compensable harm that a victim
suffered from a violation will be
determined based on the objective terms
of the order imposing a civil penalty for
the violation. If the amount of harm
cannot be determined based on the
terms of the order alone, a victim’s
compensable harm is the victim’s out-
of-pocket loss that resulted from the
violation, unless that amount would be
impracticable to determine.

The rule further provides that the
Bureau will use funds in the Civil
Penalty Fund to compensate only
victims’ uncompensated harm. Under
the rule, a victim’s uncompensated
harm is the victim’s compensable harm,
less any compensation for that harm
that the victim has received or is
reasonably expected to receive.

Third, the rule establishes a two-stage
procedure for expending money in the

Civil Penalty Fund. First, the Fund
Administrator will allocate funds for
payments to victims and, if appropriate,
for consumer education and financial
literacy programs. At the allocation
stage, the Fund Administrator will
assign amounts to classes of victims—
that is, to groups of similarly situated
victims who suffered the same or
similar violations for which the Bureau

obtained relief in an enforcement action.

The Fund Administrator will allocate
funds to a class only to the extent that
payments to class members would be
practicable. Second, the Fund
Administrator will designate a
payments administrator to distribute
allocated funds to individual victims in
the classes to which funds have been
allocated. Again, a payments
administrator will make payments to
individual victims only to the extent
practicable. The rule identifies specific
ways in which payments to individual
victims or to a class of victims might be
impracticable.

For funds allocated to consumer
education and financial literacy
programs, the Bureau has adopted
criteria =—not contained in this rule—
for selecting the particular consumer
education or financial literacy programs
to be funded.

Under the rule, the Fund
Administrator will allocate funds from
the Civil Penalty Fund on a six-month
schedule. The Fund Administrator is
responsible for establishing the
schedule of six-month periods.
Following the end of any given six-
month period, the funds available for
allocation are those present in the GCivil
Penalty Fund as of the end of that
period, minus funds already allocated
and certain other funds. In general, the
Fund Administrator may allocate the
available funds to those classes of
victims that had uncompensated harm
as of the end of that six-month period,
unless making payments to that class
would be impracticable. If sufficient
funds are available, the Fund
Administrator will allocate to all such
classes of victims enough money to
provide full compensation to the
victims in those classes to whom it is
practicable to make payments. If funds
remain, the Fund Administrator may
allocate a portion of those remaining
funds for consumer education and
financial literacy programs.

The Bureau anticipates that at times
the available funds in the Civil Penalty
Fund may not be sufficient to provide
full compensation to all classes of

1The criteria are available at: http://
files.consumerfinance.gov/f/

201207 cfpb civil penalty criteria.pdf.

victims to which it is practicable to
make payments. The Bureau has
endeavored to establish equitable,
transparent, and efficient procedures for
allocating funds in those circumstances.
Under the rule, classes of victims that
first had uncompensated harm during
the six-month period that most recently
ended will receive priority in such
“lean” periods. If funds remain after
allocating sufficient funds to provide
full compensation to all victims in those
classes, classes of victims from the
previous six-month period will receive
second priority, and so forth until no
funds remain. At times, there may not
be sufficient funds to give full
compensation to all classes of victims
from a single six-month period. In those
circumstances, the rule specifies that
funds will be allocated in a way
designed to ensure, to the degree
possible, that victims in those classes
will receive compensation—through
redress and Civil Penalty Fund
payments—for an equal percentage of
their compensable harm.

In addition, to preserve flexibility in
special circumstances, the rule
authorizes the Fund Administrator, in
her discretion, to depart from these
procedures, including by declining to
make, or altering the amount of, any
allocation provided for by the rule.
However, if the Fund Administrator
exercises that discretion, funds that
otherwise would have been allocated to
a class of victims cannot instead be
allocated to consumer education and
financial literacy programs in that
period. Rather, the Fund Administrator
may allocate funds to consumer
education and financial literacy
programs during that six-month period
only to the same extent she could have
had she not exercised that discretion.

In addition to establishing procedures
governing the allocation of funds from
the Civil Penalty Fund, the rule also
establishes procedures governing the
distribution of allocated funds to
eligible victims. In particular, the rule
directs the Fund Administrator to
designate a payments administrator to
distribute payments to eligible victims
in a class to which Civil Penalty Fund
funds have been allocated. Under the
rule, the Fund Administrator will
instruct the payments administrator to
propose a plan for distributing the
payments. The Fund Administrator may
require the plan to include procedures
for determining payment amounts, for
locating and notifying victims, for
making payments, and for potentially
eligible victims to contact the payments
administrator. Upon the Fund
Administrator’s approval of a
distribution plan, the payments
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administrator will distribute payments
to victims in accordance with the plan
to the extent practicable. If funds remain
after distributing payments to victims in
a class, the payments administrator will
distribute those remaining allocated
funds, to the extent practicable, among
eligible victims in that class up to the
amount of their remaining
uncompensated harm. Any remaining
funds that cannot be distributed among
victims in the class in that way will be
returned to the Civil Penalty Fund for
future allocation.

Fourth, the rule sets forth several
circumstances in which it will be
deemed impracticable to make
payments to victims or to classes of
victims.

Finally, the rule requires the Fund
Administrator to issue regular reports
on the disposition of funds in the Civil
Penalty Fund. Those reports will be
made available on
www.consumerfinance.gov.

IIL. Legal Authority

The Bureau is issuing this rule
pursuant to its authority under section
1022(b)(1) of the Dodd-Frank Act, which
authorizes the Bureau to prescribe rules
as may be necessary or appropriate to
enable the Bureau to administer and
carry out the purposes and objectives of
Federal consumer financial law, 12
U.S.C. 5512(b)(1); and under section
1017(d) of the Dodd-Frank Act, which
establishes the Civil Penalty Fund and
authorizes the Bureau to use amounts in
that Fund for payments to victims and
for consumer education and financial
literacy programs.

This rule is in part an interpretative
rule and in part a rule relating to agency
procedure and practice. Accordingly,
the rule is not subject to the 30-day
delayed effective date for substantive
rules under section 553(d) of the
Administrative Procedure Act, 5 U.S.C.
553(d). Even if this requirement applied,
the Bureau finds there is good cause for
this rule to take effect immediately upon
publication in the Federal Register. The
principal purpose of delaying an
effective date is to provide regulated
persons an opportunity to prepare, such
as by bringing their operations into
compliance with new requirements. But
this rule does not impose any
obligations or prohibitions on the
public, and the public therefore needs
no time to prepare for the rule’s
effective date. Meanwhile, making the
rule immediately effective allows the
Bureau to begin as soon as possible the
process of allocating funds in the Civil
Penalty Fund to victims.

IV. Section-by-Section Description

Section 1075.100 Scope and Purpose

This section describes the scope and
purpose of the rule. It explains that the
rule implements section 1017(d)(2) of
the Dodd-Frank Act by describing the
conditions under which victims will be
eligible for payment from the Civil
Penalty Fund and the amounts of the
payments they may receive. This section
further explains that this rule
establishes procedures for allocating
funds in the Civil Penalty Fund to
classes of victims and to consumer
education and financial literacy
programs, and for distributing allocated
funds to individual victims. The rule
also requires the Fund Administrator to
issue regular reports on the Civil
Penalty Fund.

Section 1075.101 Definitions

This section defines terms used in the
rule.

Bureau. The rule provides that the
term “Bureau” means the Bureau of
Consumer Financial Protection.

Bureau enforcement action. The rule
provides that the term ‘“Bureau
enforcement action” means any judicial
or administrative action or proceeding
in which the Bureau has obtained relief
with respect to a violation.

Chief Financial Officer. The rule
states that the term “‘Chief Financial
Officer” means the Chief Financial
Officer of the Bureau or any Bureau
employee to whom that officer has
delegated authority to act under this
part. The rule further states that, in the
absence of a Chief Financial Officer, the
Director shall designate an alternative
official of the Bureau to perform the
functions of the Chief Financial Officer
under this part.

Civil Penalty Fund. The rule provides
that the term ““Civil Penalty Fund”
means the Consumer Financial Civil
Penalty Fund established by 12 U.S.C.
5497(d).

Civil Penalty Fund Governance Board.
The rule provides that the term “Civil
Penalty Fund Governance Board” refers
to the body, comprised of senior Bureau
officials, established by the Bureau’s
Director to advise on matters relating to
the Civil Penalty Fund.

Class of victims. The rule defines the
term ‘““class of victims” to mean a group
of similarly situated victims who
suffered harm from the same or similar
violations for which the Bureau
obtained relief in a Bureau enforcement
action. Under this definition, a single
Bureau enforcement action could
involve multiple classes of victims. For
example, the Bureau might obtain relief
for multiple different violations in a

single action. The set of victims harmed
by one violation might overlap with the
set of victims harmed by another
violation, but each set could constitute
a distinct class for purposes of this rule.

Defendant. The rule states that the
term “‘defendant” means a party in a
Bureau enforcement action that is found
or alleged to have committed a
violation. This includes parties that
generally are referred to as
“respondents” in administrative
enforcement actions.

Final order. The rule provides that the
term ‘“‘final order” means a consent
order or settlement issued by a court or
by the Bureau, or an appealable order
issued by a court or by the Bureau as to
which the time for filing an appeal has
expired and no appeals are pending.
The rule makes clear that for purposes
of this definition, “appeals” include
petitions for reconsideration, review,
rehearing, and certiorari.

This rule’s definition of ““final order”
differs from the definition of that term
in the Bureau’s Rules of Practice for
Adjudication Proceedings, which
provide that an order may be considered
“final” even if a petition for
reconsideration or review is pending.
For purposes of this rule, the Bureau has
chosen to define “final order” as an
order that is subject to no further review
because the terms of an order in part
determine whether victims may receive
payments from the Civil Penalty Fund
and, if so, in what amount. Thus, it is
important that the terms of the final
order not be subject to change.
Otherwise, the Bureau would risk
making Civil Penalty Fund payments
that might turn out, as a result of
appellate decisions, to have exceeded
the amount victims may receive under
the rule.

Person. The rule incorporates the
definition of “person” set forth in
section 1002(19) of the Dodd-Frank Act.
Thus, the rule states that the term
“person’’ means an individual,
partnership, company, corporation,
association (incorporated or
unincorporated), trust, estate,
cooperative organization, or other
entity.

Redress. The rule states that the term
“redress” means any amounts that a
final order requires a defendant to
distribute, credit, or otherwise pay to
those harmed by a violation, or to pay
to the Bureau or another intermediary
for distribution to those harmed by the
defendant’s violation. The rule makes
clear that redress includes but is not
limited to restitution, refunds, and
damages. A case brought by a party
other than the Bureau—such as another
federal agency, a state’s attorney
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general, or a private plaintiff—may
result in “redress” as defined by the
rule.

Victim. The rule defines “victim” to
mean a person harmed as a result of a
violation.

Violation. The rule provides that the
term ‘““violation” means any act or
omission that constitutes a violation of
law for which the Bureau is authorized
to obtain relief pursuant to 12 U.S.C.
5565(a).

Section 1075.102 Fund Administrator
102(a) In General

Section 1075.102(a) establishes within
the Bureau the position of Civil Penalty
Fund Administrator (Fund
Administrator) and provides that the
Fund Administrator will report to the
Chief Financial Officer and serve at that
officer’s pleasure. In addition, the Chief
Financial Officer may, to the extent
permitted by applicable law, relieve the
Fund Administrator of the duties of that
position without notice, without cause,
and before naming a successor Fund
Administrator.

102(b) Powers and Duties

Section 1075.102(b) provides that the
Fund Administrator will have the
powers and duties assigned to that
official by this rule.

102(c) Interpretation of These
Regulations

Section 1075.102(c) provides that the
Civil Penalty Fund Governance Board
may advise or direct the Fund
Administrator on the administration of
the Civil Penalty Fund, including
regarding the interpretation of this part
and its application to particular facts
and circumstances. The Governance
Board may provide this advice or
direction on its own initiative or at the
Fund Administrator’s request. The rule
makes clear that if the Governance
Board issues to the Fund Administrator
written directions regarding the
administration of the Civil Penalty
Fund, the Fund Administrator must
follow those directions.

102(d) Unavailability of the Fund
Administrator

Section 1075.102(d) provides that if
there is no Fund Administrator or if the
Fund Administrator is otherwise
unavailable, the Chief Financial Officer
will perform the Fund Administrator’s
functions and duties. In accordance
with §1075.101, the Chief Financial
Officer may delegate to another Bureau
employee the authority to perform the
Fund Administrator’s functions and
duties in these circumstances.

Section 1075.103 Eligible Victims

Section 1075.103 provides that a
victim is eligible for payment from the
Civil Penalty Fund if a final order in a
Bureau enforcement action imposed a
civil penalty for the violation or
violations that harmed the victim. This
implements the Dodd-Frank Act, which
authorizes Civil Penalty Fund payments
to ““the victims of activities for which
civil penalties have been imposed under
the Federal consumer financial laws.”
12 U.S.C. 5497(d)(2). The Act does not
clearly specify whether the particular
activities that affected a particular
victim must have been found to be
violations in an enforcement action
before the victim may receive payments
from the Civil Penalty Fund. However,
the Bureau interprets section 1017(d)(2)
of the Dodd-Frank Act as authorizing
such payments only to the victims of
particular violations for which civil
penalties were imposed. If section
1017(d)(2) instead authorized the
Bureau to make payments to victims of
activities that are of the same type as
activities for which civil penalties were
imposed—even if no civil penalty was
imposed for the particular activities that
harmed the victim—it would be difficult
to identify all such activities, assess
whether those activities were
sufficiently similar to activities that
gave rise to a civil penalty, and identify
the victims of those activities. By
contrast, interpreting section 1017(d)(2)
to authorize payments only to victims of
particular violations for which civil
penalties were imposed establishes a
clear eligibility rule that is
straightforward to apply.

A victim’s eligibility for payment
from the Civil Penalty Fund and, as
discussed below, the amount of any
such payment do not depend on the
amount of the civil penalty imposed or
paid for the violation that harmed the
victim. Section 1017 of the Dodd-Frank
Act instructs the Bureau to deposit all
amounts received as civil penalties into
a single Civil Penalty Fund and
authorizes payments from that Fund to
the “victims” of “activities” for which
‘“penalties” have been imposed. By
creating a single Civil Penalty Fund, the
statute enables the pooling of penalties
from multiple actions. The Bureau
therefore interprets section 1017 to
make a victim’s eligibility for payments
from the Civil Penalty Fund depend
only on whether a final order imposed
a civil penalty for the violation that
harmed the victim, and not on whether
the defendant actually paid the penalty
imposed or on how much the defendant
paid. Thus, a victim is not limited to
receiving some portion of the particular

civil penalty paid for the violation that
harmed the victim, but rather may
receive payment from any funds in the
Civil Penalty Fund.

Section 1075.104 Payments to Victims

104(a) In General

Section 1075.104(a) provides that the
Bureau will use funds in the Civil
Penalty Fund for payments to
compensate eligible victims’
uncompensated harm, as described in
paragraph (b) of this section. This
provision gives effect to the Bureau’s
interpretation of the Dodd-Frank Act as
authorizing payments to victims only up
to the amount necessary to compensate
them for the harm they suffered as a
result of a violation. The Bureau
recognizes that section 1017(d)(2)
authorizes payments to victims but does
not specify what kinds of payments, in
what amounts, or for what purposes.
However, section 1017(d)(1)’s caption,
“Establishment of Victims Relief Fund,”
suggests that Civil Penalty Fund
payments should provide relief to
victims for harm suffered.
Compensation for harm is a common
purpose for payments to victims, and
laws ordinarily do not go beyond that
purpose to give victims windfall
recoveries that exceed the harms they
suffered.2 To be sure, some laws do
provide for payments to victims in
excess of harms suffered, usually to
provide additional incentives for private
parties to enforce the law or to enhance
the deterrent effect of such private
enforcement.? Providing such payments
here, however, would not further those
goals: It would not incentivize victims
to bring private enforcement actions,
nor would it have any impact on
deterrence because the size of the
payments would not affect the size of
the civil penalty that the defendant had
to pay. Moreover, there is no indication
in section 1017(d)’s text that the Civil
Penalty Fund should provide victims
payments beyond the extent of their
harm.

The Bureau’s interpretation also gives
effect to the second sentence of section

2 See, e.g., Prudential Ins. Co. of Am. v. S.S. Am.
Lancer, 870 F.2d 867, 871 (2d Cir. 1989); Reilly v.
United States, 863 F.2d 149, 165 (1st Cir. 1988);
Westerman v. Sears, Roebuck & Co., 577 F.2d 873,
879 (5th Cir. 1978).

3 See, e.g., Shearson/Am. Express, Inc. v.
McMahon, 482 U.S. 220, 241 (1987) (explaining that
“the antitrust treble-damages provision gives
private parties an incentive to bring civil suits that
serve to advance the national interest in a
competitive economy”’); City of Newport v. Fact
Concerts, Inc., 453 U.S. 247, 266—67 (1981)
(“Punitive damages by definition are not intended
to compensate the injured party, but rather to
punish the tortfeasor whose wrongful action was
intentional or malicious, and to deter him and
others from similar extreme conduct.”).
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1017(d)(2), which authorizes the Bureau
to use funds in the Civil Penalty Fund
for consumer education and financial
literacy programs to the extent that
payments to victims are not practicable.
If the amount of individual victims’
payments were not limited in some way,
any one victim could receive the full
amount in the Fund. Thus, so long as it
was practicable to pay at least one
victim—as it almost certainly always
will be—funds would never become
available for consumer education and
financial literacy programs under
section 1017(d)(2)’s second sentence.
Therefore, for all the terms of section
1017(d)(2) to have effect, payments to
victims must be subject to reasonable
limitation. In light of the general
principles discussed above, the Bureau
believes that paying victims only to
compensate them for harms suffered as
a result of violations effectuates the
statutory intent.

104(b) Victims’ Uncompensated Harm

In general, a victim’s uncompensated
harm is the amount of the victim’s
compensable harm, as described in
§1075.104(c) and discussed below,
minus any compensation for that harm
that the victim has received or is
reasonably expected to receive. To
ensure that Civil Penalty Fund
payments do not overcompensate
victims, the Bureau will take account of
compensation that victims have
received from other sources. In addition,
in some cases, some time may elapse
between when an entity is directed to
compensate victims, or when funds are
allocated to compensate victims, and
when the victims actually receive that
compensation. The Bureau will take
account of such compensation, even if
victims have not yet received it. The
Bureau understands section 1017(d)(2)
to create a backstop that could provide
compensation that victims otherwise
would not receive. Thus, “payments to
victims” should not include payments
that would duplicate compensation that
the victims are reasonably expected to
receive in the future.

Section 1075.104(b)(2) describes three
categories of compensation that a victim
“has received or is reasonably expected
to receive.” First, paragraph (b)(2)(i)
provides that a victim has received or is
reasonably expected to receive any Civil
Penalty Fund payment that the victim
has previously received or will receive
as a result of a previous allocation from
the Civil Penalty Fund to the victim’s
class.

Second, paragraph (b)(2)(ii) provides
that a victim has received or is
reasonably expected to receive any
redress that a final order in a Bureau

enforcement action orders to be
distributed, credited, or otherwise paid
to the victim, and that has not been
suspended or waived and that the Chief
Financial Officer has not determined to
be uncollectible. The Bureau expects
that defendants generally will pay the
redress that they are ordered to pay in

a Bureau enforcement action. Therefore,
the Bureau generally considers it
reasonable to anticipate that victims
will receive any amount of
compensation ordered in such an
action. However, in some circumstances
it will not be reasonable to expect a
victim to receive some portion of the
compensation ordered in a given action.
In particular, victims will not likely
receive a redress amount that the
Bureau has suspended or waived. In
addition, victims will not likely receive
a redress amount that the Bureau has
determined to be uncollectible in whole
or in part.

Third, paragraph (b)(2)(iii) provides
that a victim has received or is
reasonably expected to receive any other
redress that the Bureau knows has been
distributed, credited, or otherwise paid
to the victim, or has been paid to an
intermediary for distribution to the
victim, to the extent that (1) such
redress compensates the victim for the
same harm as would be compensated by
a Civil Penalty Fund payment, and (2)
it is not unduly burdensome, in light of
the amounts at stake, to determine the
amount of that redress or the extent to
which it compensates the victim for the
same harm as would be compensated by
a Civil Penalty Fund payment.

The “other redress” covered by this
provision includes redress paid to
victims as a result of private litigation
or enforcement actions by other
regulators. Such redress would be
subtracted from a victim’s compensable
harm only if the Bureau knows that the
defendant has paid the other redress.
The Bureau would not, pursuant to the
rule, actively investigate what other
redress victims have been paid.
However, to the extent the Bureau does
learn of other redress, such redress
should be counted as compensation that
victims have received.*

In addition, under this provision, a
victim is not “reasonably expected to
receive” other redress that a party has
been ordered to pay, but has not yet
paid. While many defendants will
actually pay the full amounts ordered,
the Bureau recognizes that some may
not. The Bureau has substantially less

4The Bureau anticipates it will learn of other
redress as a matter of course in many cases. For
example, the Bureau may require a defendant to
notify the Bureau of any judgment or settlement
involving violations related to the order.

information about the likelihood that
defendants will fully comply with the
orders in actions brought by other
parties than it does about compliance
with orders in its own actions. The
Bureau often will not know, for
example, whether redress from such a
non-Bureau action is uncollectible. And
while the Bureau has the authority to
seek enforcement of orders it obtains,
the Bureau usually will not know what
efforts other parties might undertake to
enforce the orders obtained in their own
actions. Given those uncertainties, the
Bureau will not consider a victim to be
reasonably likely to receive redress from
other parties’ actions until the
defendant has actually paid that redress
to an intermediary for distribution to the
victims.

Finally, the Bureau recognizes that in
some circumstances it may not be
practicable to assess the uncompensated
harm of individual victims. In such
cases, § 1075.104(b)(3) provides that, for
purposes of this rule, each individual
victim’s uncompensated harm will be
the victim’s share of the aggregate
uncompensated harm of the victim’s
class.

104(c) Victims’ Compensable Harm

Section 1075.104(c) describes the
amount of victims’ compensable harm
for purposes of this rule. As noted
above, the Bureau interprets section
1017(d)(2) of the Dodd-Frank Act to
authorize payments to a victim only up
to the amount of harm that the victim
suffered from the violation for which
the Bureau obtained a civil penalty and
for which the victim has not received
and is not reasonably likely to receive
other compensation. The Bureau also
interprets that provision as directing the
Bureau to make payments to victims
only to the extent practicable.

The Bureau believes that for payments
to be “practicable,” it must be feasible
to carry out all the steps involved in
making the payments, and to do so
efficiently and without excessive
administrative cost in the context of a
system of making payments to many
victims of many different activities.?
The Dodd-Frank Act did not establish a
tribunal or a formal procedure for
distributing payments pursuant to

5 Cf. 40 CFR 230.10(a)(2) (regulation specifying
that an alternative is “practicable” for purpose of
the Clean Water Act if “it is available and capable
of being done after taking into consideration cost,
existing technology, and logistics in light of overall
project purposes’’); Biodiversity Legal Found. v.
Babbitt, 146 F.3d 1249, 1255-56 (10th Cir. 1998)
(statutory instruction to adhere to deadline to the
degree “‘practicable” permitted agency to vary from
deadline on the bases of what resources and
funding were available and of how the agency
assessed priorities).
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section 1017(d)(2). Indeed, the statute
does not specify any mechanism for
making the payments. But, in light of
section 1017(d)(2)’s placement within a
statutory section that generally deals
with the Bureau’s administrative
operations, the Bureau interprets that
provision to refer to payments that may
be made through ordinary
administrative mechanisms.
“Practicable,” therefore, means capable
of being carried out through such
mechanisms.

Consistent with this interpretation,
later sections of the rule, discussed
below, direct the allocation and
payment of funds only to the extent that
payments to victims would be
practicable. In addition, § 1075.109
identifies circumstances in which
payment may not be practicable. For
payments to be practicable, the Bureau
must be able to take measures that are
reasonable in the context of the Civil
Penalty Fund to determine the amount
of victims’ harm, and thus the amount
of the payments the victims may
receive. Given the nature of the Civil
Penalty Fund and the likely volume of
payments, making complex
individualized determinations or
subjective judgments about the nature or
extent of victims’ harm would entail
significant administrative burden and
delay. Calculating harm based on such
determinations or judgments therefore
would not be practicable. Instead, in
this context, harm is practicable to
calculate only if the Fund Administrator
can determine it by applying objective
standards on a classwide basis. For
these reasons, the Bureau defines
“compensable harm” to include only
those amounts of harm that the Bureau
deems practicable to calculate, in the
sense just described. Section
1075.104(c) describes amounts of harm
that the Bureau believes will be
practicable to calculate and establishes
procedures that the Fund Administrator
will follow to determine compensable
harm in each of several categories of
cases.

The measures of harm described in
this section will not always correspond
to the amount of harm for which the
Bureau or injured victims could obtain
compensation under the relevant laws
and regulations and do not in any way
reflect the Bureau’s view on what kinds
of harm are or should be compensable
in litigation. Rather, these objective
measures simply reflect what is
practicable for the Fund Administrator
to determine in the context of the Civil
Penalty Fund.

To the extent possible, the amount of
a victim’s compensable harm will be
based on the objective terms of a final

order. Referring to the terms of a final
order will be practicable, and following
the terms of orders will enable the Fund
Administrator to determine a victim’s
compensable harm quickly and
efficiently in most circumstances. In
addition, by relying on the terms of a
final order, the Fund Administrator can
avoid making potentially subjective
judgments about the nature of the harm
that a class of victims has suffered and

how to quantify and calculate that harm.

There are several categories of cases
in which the Fund Administrator will
be able to rely on the terms of a final
order. First, under paragraph (c)(1), if a
final order in a Bureau enforcement
action ordered redress for a class of
victims, the compensable harm of each
victim in that class is equal to the
victim’s share of the total redress
ordered, including any amounts that
have been suspended or waived.

Second, under paragraph (c)(2)(i), if
the Bureau sought redress for a class of
victims but a court or administrative
tribunal denied that request for redress
in the final order, the victims in that
class have no compensable harm. A
court or administrative tribunal’s denial
of a request for redress presumably
reflects that body’s conclusion that the
Bureau has not proven that the victims’
harm is legally compensable.

Third, under paragraph (c)(2)(ii), if
the final order in a Bureau enforcement
action neither ordered nor denied
redress to victims but did specify the
amount of their harm, including by
prescribing a formula for calculating
that harm, each victim’s compensable
harm is equal to that victim’s share of
the amount specified. This paragraph
will apply in cases where the Bureau
does not seek any redress for a class of
victims. For example, if the Bureau
believed a defendant had too few
financial resources to provide any
meaningful redress to its victims, the
Bureau might choose not to seek such
redress and instead to pursue injunctive
relief. However, the final order in such
a case might still describe amounts of
harm that victims suffered from the
violations at issue. Relying on such a
description would be practicable to the
same extent as relying on an order of
redress. When possible, such victims’
harm—Iike the harm of victims for
whom redress is ordered—will be
determined according to the objective
terms of a final order. Only when that
is not possible will the Bureau look to
external factors to assess victims’ harm.

Paragraph (c)(2)(iii) describes the
amounts of harm that the Bureau
believes could practicably be
determined in those circumstances.
Under this paragraph, each victim’s

compensable harm is equal to the
victim’s out-of-pocket losses that
resulted from the violation or violations
for which a civil penalty was imposed,
except to the extent such losses are
impracticable to determine.

The restriction to out-of-pocket losses
effectuates the “practicable” standard
for payments to victims because those
losses are what would be “practicable”
to determine in the context of
disbursing funds from the Civil Penalty
Fund. As discussed above, the Bureau
believes that for payments to be
“practicable” it should be possible for
the Fund Administrator to calculate the
appropriate payments on the basis of
objective standards applicable on a
classwide basis. In addition, the Fund
Administrator should be able to obtain
objective evidence of the harm with
effort that is reasonable in this context.
It follows that, when the Fund
Administrator must assess harm on her
own because no final order has
specified an amount of harm, the Fund
Administrator should assess only the
amount of out-of-pocket loss. In general,
the amounts that victims have spent out
of pocket can be determined on the
basis of documentary records that are
straightforward to obtain. If, in
exchange, victims have received some
product or service of value, the objective
value of that product or service should
generally also be feasible to determine
on a classwide basis. Measures of harm
beyond out-of-pocket loss would tend to
involve more individualized questions
or more complex judgments than the
Bureau practicably can make in
administering the Civil Penalty Fund.é

The Bureau recognizes, however, that
it may not always be practicable to make
a complete determination of victims’
out-of-pocket losses. For instance, at
times there may be no objective
standard for assessing the value of a
good or service the buyer received. As
another example, in some cases, there
may be no centralized records of the
amounts buyers paid, and it may be too
costly given the amounts at stake to seek
that evidence from the individual
buyers. Thus, under the rule, out-of-
pocket losses are compensable harm
only to the extent that they are
practicable to determine.”

6 The Bureau does not regard out-of-pocket losses
as a general limitation on what remedy might be
available to plaintiffs, such as the Bureau, in a given
action to enforce federal consumer financial law.
Other measures of harm often will be appropriate,
depending on the circumstances. Out-of-pocket
losses simply represents the Bureau’s judgment
about what would be practicable to calculate in the
specific context of the Civil Penalty Fund.

71f one aspect of out-of-pocket losses is
impracticable to determine, the Fund Administrator
need not necessarily conclude that no harm can
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The Bureau recognizes that many
victims will have suffered harms in
addition to those that the Civil Penalty
Fund may compensate under this rule.
For example, out-of-pocket loss may not
be a complete measure of a particular
victim’s harm. But the Bureau does not
understand the statute to guarantee
complete compensation for victims. The
Fund provides compensation only to the
extent funds are available due to
defendants’ payment of civil penalties;
and, pursuant to section 1017(d), the
Fund provides compensation only to the
degree “practicable.” The Bureau
believes the rule faithfully interprets
section 1017(d), and the rule does not
preclude victims from receiving
compensation from other sources in
amounts greater than the Civil Penalty
Fund might provide.

Section 1075.105 Allocating Funds
from the Civil Penalty Fund—In General

Section 1075.105 establishes basic
procedures that the Fund Administrator
will follow when allocating funds in the
Civil Penalty Fund to classes of victims
and to consumer education and
financial literacy programs. In
particular, this section describes the
schedule for making allocations and
specifies what funds will be available
for the allocations made on that
schedule.

105(a) In General

Section 1075.105(a) provides that the
Fund Administrator will allocate the
funds specified in § 1075.105(c) to
classes of victims and, as appropriate, to
consumer education and financial
literacy programs according to the
schedule described in §1075.105(b) and
the guidelines set forth in §§1075.106
and 1075.107.

105(b) Schedule for Making Allocations

Section 1075.105(b)(1) directs the
Fund Administrator, within 60 days of
this rule’s effective date, to establish
and publish on
www.consumerfinance.gov a schedule
for allocating funds in the Civil Penalty
Fund. That schedule generally will
establish six-month periods and identify
the start and end dates of those periods,
with each period’s start date
immediately following the end date of
the previous period. The first two
periods of this schedule, however, need
not be six months long. Rather, they
may be longer or shorter than six

practicably be determined for the class. For
example, if the value of a good or service received
is impracticable to determine, the Fund
Administrator may under the rule treat the amounts
paid as the compensable harm if doing so would

be reasonable.

months so that future six-month periods
may start and end on dates that better
serve administrative efficiency. These
first two periods are considered “‘six-
month periods” under this rule
regardless of their actual length. The
start date of the first period will be July
21, 2011.

The Fund Administrator will allocate
funds from the Civil Penalty Fund on
the basis of this schedule. In addition,
the amounts that will be available for
allocation and the time when classes of
victims may be considered for
allocations will depend on the
schedule.8 Section 1075.105(b)(2)
provides that, within 60 days after the
end of a six-month period, the Fund
Administrator will allocate available
funds in the Civil Penalty Fund in
accordance with §§1075.106 and
1075.107. Consistent with those
provisions, the Fund Administrator will
allocate funds (1) to classes of victims
that had uncompensated harm as of the
last day of that six-month period and (2)
to consumer education and financial
literacy programs as appropriate.

Thus, the Fund Administrator will
allocate funds from the Civil Penalty
Fund only once every six months. The
Bureau has chosen to make payments on
a six-month schedule in part because it
would be less fair to make payments on
a continual basis, as funds are deposited
and as classes of victims with
uncompensated harm arise. If a class
happened to have uncompensated harm
for the first time on a day shortly after
the Bureau had just allocated a
substantial portion of the Civil Penalty
Fund to some other class, victims in the
new class would receive relatively small
payments. Conversely, if a large amount
were deposited into the Civil Penalty
Fund, a class of victims that next had
uncompensated harm would be
relatively likely to receive full
compensation for that harm. In both
cases, the accidents of timing would
dictate the results. The Bureau’s method
of allocating funds on a six-month
schedule will give equal treatment to all
classes from a given six-month period.?

The 60-day window for allocating
funds after a six-month period gives the
Fund Administrator time to collect and

8 As explained in greater detail below, the
schedule also in some cases governs which classes
of victims will receive priority when there are
insufficient funds available to compensate all
victims fully.

9The Bureau could, in principle, extend this
principle of equal treatment by allocating funds less
frequently than every six months. However, doing
so would mean making payments to victims less
frequently. The Bureau expects that a six-month
schedule will eliminate the most significant effects
of timing while still ensuring that victims receive
payments reasonably quickly.

analyze available data in order to assess
which classes of victims are eligible for
Civil Penalty Fund payments and the
amounts they may receive and to
perform the calculations necessary to
comply with §§1075.106 and 1075.107.

The classes to which funds may be
allocated are only those classes that had
uncompensated harm as of the last day
of the six-month period that most
recently concluded. Although other
classes might have come to have
uncompensated harm between that day
and the time when the Fund
Administrator next makes allocations, it
would be difficult, as a general rule, for
the Fund Administrator to carry out the
assessments and calculations necessary
to quantify the uncompensated harm of
such classes and to take that harm into
account in determining how funds will
be allocated. If the Fund Administrator
continually had to account for new
classes of victims with new amounts of
uncompensated harm after the close of
a six-month period, her calculations
would continually change. Constantly
making new calculations would waste
resources and could make it difficult for
the Fund Administrator to allocate
funds within 60 days of the close of a
six-month period. For these reasons, the
Bureau concludes that it would be
impracticable for the Fund
Administrator to make payments for
uncompensated harm that arose after
the end of a six-month period.
Accordingly, the Fund Administrator
will consider a class for an allocation
only after the end of the six-month
period in which the class began to have
uncompensated harm.

Section 1075.105(b)(3) authorizes the
Civil Penalty Fund Governance Board to
change the schedule of six-month
periods if it determines that a new
schedule would better serve
administrative efficiency. Under this
provision, the Civil Penalty Fund
Governance Board may change the
schedule by directing the Fund
Administrator to publish a new
schedule on www.consumerfinance.gov.
Any new schedule must comply with
paragraph (b)(1)(i) of this section by
establishing six-month periods and their
start and end dates, with the start date
of one period immediately following the
end date of the preceding period. The
first period of a new schedule may be
shorter or longer than six months. That
first period will constitute a “six-month
period” under this part regardless of its
actual length.

105(c) Funds Available for Allocation

Section 1075.105(c) provides that the
funds available for allocation following
the end of a six-month period are those
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funds that were in the Civil Penalty
Fund on the end date of that six-month
period, minus (1) Any funds already
allocated, (2) any funds that the Fund
Administrator determines are necessary
for authorized administrative expenses,
and (3) any funds collected pursuant to
an order that has not yet become a final
order.

Just as additional classes may become
eligible between the end of a six-month
period and the time when the Fund
Administrator allocates funds following
the end of that period, additional funds
may be deposited into the Civil Penalty
Fund during that interval. For the same
reasons that the Bureau does not intend
to allocate funds to such classes until
the succeeding allocation, the Bureau
likewise will not allocate such newly
deposited funds until the succeeding
allocation. Allocating funds involves
calculations and assessments, and it
would be difficult for the Fund
Administrator to make those
calculations and assessments based on a
fluctuating, uncertain amount available
for allocation.

The provision does not permit re-
allocation of funds that the Fund
Administrator has already allocated.
Although funds might remain on
deposit in the Civil Penalty Fund for a
period of time after they are allocated to
a class of victims or to consumer
education and financial literacy
programs, such funds remain allocated
and are not available for reallocation.

In addition, this provision makes
unavailable for allocation any funds that
the Fund Administrator determines are
necessary for authorized administrative
purposes. The Bureau interprets section
1017(d)(2) of the Dodd-Frank Act, 12
U.S.C. 5497(d)(2), to authorize the
Bureau to use funds in the Civil Penalty
Fund not only for the actual payments
to victims themselves, but also for the
administrative expenses incurred to
make those payments. Nothing in
section 1017 or any other provision of
law bars the Bureau from using funds in
the Civil Penalty Fund for such
administrative expenses, nor is there
any indication that such expenditures
are allowed only with express
authorization. In addition, no other
source of funding more specifically
provides for those expenses. The Bureau
may therefore use funds in the Civil
Penalty Fund for administrative
expenses that it determines are
necessary or incident to making
payments to victims.1° To ensure that

10 See Government Accountability Office,
Principles of Federal Appropriations Law 4-20 (3d
ed.) (quoting Comptroller General McCarl to Maj.
Gen. Anton Stephan, Commanding Officer, District

sufficient funds remain in the Civil
Penalty Fund to pay such administrative
expenses, the Bureau will exclude from
the allocation process those funds that
the Fund Administrator deems
necessary for those expenses.

Finally, this provision also makes
unavailable for allocation any funds that
the Bureau collected pursuant to an
order that has not yet become a final
order. This ensures that the Bureau does
not allocate or spend amounts that it
could have to return to the payer. In
particular, a defendant in a Bureau
enforcement action could pay a civil
penalty into the Civil Penalty Fund
before the order imposing the civil
penalty becomes a final order. In such
a case, if the defendant appealed and a
court reversed the imposition of the
civil penalty, the Bureau would have to
pay the amount of the civil penalty back
to the defendant.

Section 1075.106 Allocating Funds to
Classes of Victims

Section 1075.106 describes how funds
will be allocated to classes of victims
and establishes which victim classes
will get priority and how much money
the Fund Administrator will allocate to
victim classes when there are not
enough funds available to provide full
compensation to all eligible victims who
have uncompensated harm.

106(a) Allocations When There Are
Sufficient Funds Available To
Compensate All Uncompensated Harm

Section 1075.106(a) provides that, if
the funds available under § 1075.105(c)
are sufficient, the Fund Administrator
will allocate to each class of victims the
amount necessary to compensate fully
the uncompensated harm, determined
under § 1075.104(b) as of the last day of
the most recently concluded six-month
period, of all victims in that class to
whom it is practicable to make
payments.

This provision contains two
limitations on the extent to which the
Fund Administrator will allocate funds
to compensate fully all victims. First,
the Fund Administrator will not allocate
funds to compensate uncompensated
harm that arose after the end of the most
recent six-month period.1! As explained
above, it would be impracticable for the

of Columbia Militia, 6 Comp. Gen. 619, 621 (1927))
(parenthetical explanation).

11 A class’s uncompensated harm could increase
after the end of a six-month period if, for example,
the Bureau waives or deems uncollectible an
amount of redress that the class had been
reasonably expected to receive. Under the rule, the
Fund Administrator will take account of any
increase in a class’s uncompensated harm only after
the six-month period in which that increase
occurred.

Fund Administrator to make timely
allocations if she had to revise the
calculations continually to take account
of newly arising uncompensated harm.

Second, the Fund Administrator will
allocate to each class only an amount
sufficient to compensate the
uncompensated harm of all victims in
the class to whom it is practicable to
make payments. As noted above, section
1017(d)(2) of the Dodd-Frank Act calls
for payments to victims only to the
degree that such payments are
practicable. The Bureau recognizes that
even if it is practicable to calculate the
uncompensated harm of a class of
victims, it may nonetheless be
impracticable, in some circumstances,
to make payments to particular victims
in the class. Section 1075.109 describes
a number of such circumstances, which
will be discussed below in more detail.
Pursuant to § 1075.106(a), the Fund
Administrator is authorized to take
account of such circumstances at the
time of allocation by reducing the
allocation to a class on the ground that
payments to some victims in the class
will be impracticable.2

106(b) Allocations When There Are
Insufficient Funds Available To
Compensate All Uncompensated Harm

Section 1075.106(b) establishes the
procedures the Fund Administrator will
follow when the funds available under
§1075.105(c) are not sufficient to
provide full compensation as described
by paragraph (a).

This section groups classes of victims
according to the six-month period in
which the victims first had
uncompensated harm as described in
§1075.104(b). Paragraph (b)(1) specifies
how classes of victims will receive
priority according to their respective
six-month periods. Paragraph (b)(2)
explains how the Fund Administrator
will identify the six-month period to
which a class of victims belongs.

106(b)(1) Priority to Classes of Victims
From the Most Recent Six-Month Period

Under §1075.106(b)(1), when there
are insufficient funds available to
provide all victims full compensation as
described in paragraph (a), the Fund

12Tn many instances, the Fund Administrator will
not know at the time of allocation whether it is
practicable to make payments to particular
individual victims. Sometimes, however, the Fund
Administrator may have concrete information
indicating that it will not be practicable to pay
particular victims. If, for example, the Bureau
previously distributed payments to a class and,
despite reasonable efforts, could not locate some
victims, the Fund Administrator might reasonably
conclude, when making a further allocation, that it
is not practicable to make payments to those
unlocatable victims.



Federal Register/Vol. 78, No. 88/Tuesday, May 7, 2013/Rules and Regulations

26497

Administrator will prioritize allocations
to classes of victims from the most
recent six-month period. If funds remain
after allocating to each class of victims
from that six-month period the amount
necessary to compensate fully the
uncompensated harm, determined
under § 1075.104(b) as of the last day of
the most recently concluded six-month
period, of all victims in that class to
whom it is practicable to make
payments, the Fund Administrator next
will allocate funds to classes of victims
from the preceding six-month period,
and so forth until no funds remain. The
Bureau has specified this tiered
allocation process because it will be
more administratively efficient to
determine the appropriate allocations
for classes from single six-month
periods than to determine the
appropriate allocations for all classes at
once.

In addition, this process will result in
lower administrative costs, both as an
absolute matter and in terms of
administrative cost per dollar
distributed, than would a process
requiring funds to be allocated among
all classes. First, allocating the limited
funds to a limited number of classes
will mean that there will be fewer
payments to make—and lower
associated costs—than if the limited
funds were allocated to more classes.
Second, allocating the limited funds to
a smaller number of classes generally
will result in payments of greater
amounts than if the Fund Administrator
had instead allocated the limited funds
more thinly among more classes.
Making larger payments generally will
be more cost-effective—in terms of
administrative cost per dollar
distributed—than making smaller
payments.

106(b)(2) Assigning Classes of Victims
to a Six-Month Period

As explained above, § 1075.106(b)(1)
instructs the Fund Administrator to
allocate funds among classes of victims
from a single six-month period before
allocating funds to classes of victims
from an earlier six-month period.
Paragraph (b)(2) explains that for
purposes of paragraph (b), a class of
victims is “from” the six-month period
in which those victims first had
uncompensated harm as described in
§1075.104(b).

This provision further specifies how
the Fund Administrator will determine
when a class of victims first had such
uncompensated harm. First, if redress
was ordered for a class of victims in a
Bureau enforcement action but
suspended or waived in whole or in
part, the class of victims first had

uncompensated harm, if it had any, on
the date the suspension or waiver
became effective. Second, if redress was
ordered for a class of victims in a
Bureau enforcement action, but the
Chief Financial Officer determined that
redress to be uncollectible in whole or
in part, the class of victims first had
uncompensated harm, if it had any, on
the date the Chief Financial Officer
made that determination. Finally, if no
redress was ordered for a class of
victims in a Bureau enforcement action,
the class of victims first had
uncompensated harm, if any, on the
date the order imposing a civil penalty
became a final order.

This provision corresponds to
§1075.104(b), which defines a victim’s
uncompensated harm. As noted above,
that section provides that a victim’s
uncompensated harm is the victim’s
compensable harm, minus any
compensation for that harm that the
victim has received or is reasonably
expected to receive. In all cases, a class
of victims will first have compensable
harm under this rule, if any, as of the
date an order in a Bureau enforcement
action becomes final because, under
§1075.104(c), the terms of the final
order determine the amount of victims’
compensable harm or how that harm
will be ascertained. In cases where no
redress is ordered, victims also often
will have uncompensated harm as of the
date the order in the Bureau
enforcement action becomes final
because, at the time of the order, they
will not be reasonably expected to
receive redress for their compensable
harm. In cases where redress is ordered,
however, victims generally will have no
uncompensated harm at the time of the
order because at that time they generally
will be reasonably expected to receive
the redress ordered. Later events,
however, could make it no longer
reasonable to expect the victims to
receive compensation. In particular,
under § 1075.104(b), a victim will no
longer be reasonably expected to receive
redress amounts if the Bureau waives or
suspends those amounts or deems them
uncollectible. Thus, a victim may begin
to have uncompensated harm when
such an event occurs.

106(c) No Allocation to a Class of
Victims If Making Payments Would Be
Impracticable

Section 1075.106(c) provides that,
notwithstanding any other provision in
this section, the Fund Administrator
will not allocate funds available under
§1075.105(c) to a class of victims if she
determines that making payments to
that class of victims would be
impracticable. As noted above, the

Bureau interprets the Dodd-Frank Act to
direct payments from the Civil Penalty
Fund to victims only to the extent that
such payments are practicable. In some
cases, it may be impracticable to make
payments to an entire class of victims;
the Fund Administrator will not allocate
funds to such a class.

106(d) Fund Administrator’s Discretion
106(d)(1)

Section 1075.106(d)(1) provides that,
notwithstanding any provision in this
part, the Fund Administrator, in her
discretion, may depart from the
procedures specified by this section,
including by declining to make, or
altering the amount of, any allocation
provided for by this section. This
provision gives the Fund Administrator
discretion to depart from the allocation
procedures specified by § 1075.106; it is
not intended to authorize the Fund
Administrator otherwise to depart from
the provisions in this part, for example
by giving victims payments greater than
their uncompensated harm. With this
provision, the Bureau simply aims to
give the Fund Administrator the
flexibility to depart from the allocation
procedures established by § 1075.106
when the circumstances warrant. For
example, the Fund Administrator might
choose to deviate from § 1075.106’s
allocation procedures if insufficient
information is available, at the end of a
given six-month period, to assess the
total uncompensated harm for a class
from that period. The Fund
Administrator might choose to postpone
allocating funds to that class until such
time as the Fund Administrator has the
necessary information. When the Fund
Administrator does allocate funds to
that class, she may, pursuant to this
paragraph, prioritize the class for
receiving allocations even though,
according to § 1075.106(b)(2), the class’s
uncompensated harm arose some time
previously.

As another example, a class of victims
might have had uncompensated harm in
an earlier six-month period, but the
amount of the class’s uncompensated
harm might increase in a later six-month
period. For example, the Bureau might
suspend some amount of redress on one
date, at which point the class could
have uncompensated harm equal to that
suspended amount. Then, the Chief
Financial Officer might later deem part
of the non-suspended amount
uncollectible, at which point the class
could have additional uncompensated
harm equal to that uncollectible
amount. The Fund Administrator might
prioritize the class with respect to the
additional amount of uncompensated
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harm, even though pursuant to
§1075.106(b)(2) the class would be from
the six-month period when it first had
uncompensated harm.

Because the Bureau cannot anticipate
all the situations in which it may be
reasonable to deviate from §1075.106’s
allocation procedures, it leaves the
decision to deviate to the Fund
Administrator’s discretion. However,
the Fund Administrator must provide
the Civil Penalty Fund Governance
Board a written explanation of the
reason for departing from the ordinary
allocation procedures.

106(d)(2)

Section 1075.106(d)(2) provides that,
if the Fund Administrator, in allocating
funds during a given time period
described by § 1075.105(b)(2), exercises
her discretion under paragraph (d)(1) of
this section, she may allocate funds to
consumer education and financial
literacy programs under § 1075.107
during that time period only to the same
extent she could have absent that
exercise of discretion. While the Fund
Administrator may, exercising the
discretion authorized by paragraph
(d)(1), adjust the distribution of funds
among various classes, she cannot
increase the amount available in a given
time period for consumer education and
financial literacy programs.13

The limitation on allocating funds to
consumer education and financial
literacy programs applies only to an
allocation that occurs in the same time
period described in § 1075.105(b)(2) in
which the Fund Administrator exercises
her discretion under § 1075.106(d)(1).
This reflects the Bureau’s interpretation
of 12 U.S.C. 5497(d)(2) as authorizing it
to use funds in the Givil Penalty Fund
for consumer education and financial
literacy programs whenever it is not
currently practicable to use those funds
for payments to victims instead. Under
§1017(d)(2), funds may be used for
consumer education and financial
literacy programs even if it would have
been practicable at some time in the
past to use those funds for payments to
victims.

13 The Bureau notes that when the Fund
Administrator determines that payments to some
victims in a class or to an entire class would be
impracticable, the Fund Administrator’s decision to
allocate fewer funds or no funds to the class is not
an exercise of discretion under paragraph (d)(1).
Consistent with section 1017(d)(2) of the Dodd-
Frank Act, the Bureau will not make or attempt to
make payments that would be impracticable.

Section 1075.107 Allocating Funds to
Consumer Education and Financial
Literacy Programs

107(a)

Section 1075.107(a) implements the
second sentence of section 1017(d)(2) of
the Dodd-Frank Act, which authorizes
the Bureau to use funds in the Civil
Penalty Fund for the purpose of
consumer education and financial
literacy programs to the extent that
victims cannot be located or payments
to victims are otherwise not practicable.
In particular, § 1075.107(a) provides
that, if funds available under
§1075.105(c) remain after the Fund
Administrator allocates funds as
described in § 1075.106(a), she may
allocate the remaining funds for
consumer education and financial
literacy programs. An allocation under
§1075.106(a) provides full
compensation for the uncompensated
harm of all victims to whom it is
practicable to make payments. Thus,
any funds remaining after such an
allocation are available for allocation to
consumer education and financial
literacy programs. The Fund
Administrator is not required to allocate
such remaining funds to consumer
education and financial literacy
programs and instead may keep some or
all funds in reserve for future allocation.

In the future, the Bureau may limit
the amount of funds that the Fund
Administrator may allocate to consumer
education and financial literacy
programs under this provision. In a
notice of proposed rulemaking
published in today’s Federal Register,
the Bureau seeks comment on whether
it should impose any limits and, if so,
what those limits should be.

107(b)

Section 1075.107(b) clarifies that the
Fund Administrator’s authority to
allocate funds for consumer education
and financial literacy programs does not
include the authority to allocate funds
to particular consumer education or
financial literacy programs or otherwise
to select the particular consumer
education or financial literacy programs
for which allocated funds will be used.
Instead, the Fund Administrator’s
authority is limited to determining the
amount that is allocated for expenditure
on those kinds of programs. The Bureau
has developed, and posted at http://
files.consumerfinance.gov/f/

201207 cfpb civil penalty
fund criteria.pdf, its criteria for

selecting these programs. These criteria
are beyond the scope of this rule.

Section 1075.108 Distributing
Payments to Victims

After the Fund Administrator
allocates funds to a class of victims,
those funds will be distributed to the
individual victims in that class. Section
1075.108 describes the process for
distributing payments to victims.

108(a) Designation of a Payments
Administrator

Section 1075.108(a) provides that,
upon allocating funds to a class of
victims under § 1075.106, the Fund
Administrator will designate a
payments administrator who will be
responsible for distributing payments to
the victims in that class. The payments
administrator may be any person,
including a Bureau employee or
contractor.

108(b) Distribution Plan

Section 1075.108(b) requires a
payments administrator to submit to the
Fund Administrator a proposed plan for
distributing the funds that have been
allocated to a class of victims. The Fund
Administrator will then approve,
approve with modifications, or
disapprove the proposed distribution
plan. If the Fund Administrator
disapproves a proposed plan, the
payments administrator must submit a
new proposed plan.

108(c) Contents of Plan

Section 1075.108(c) indicates that the
Fund Administrator will instruct the
payments administrator to prepare a
distribution plan and sets forth several
elements that the Fund Administrator
may require a distribution plan to
include. Specifically, the Fund
Administrator may require a
distribution plan to include:

1. Procedures for determining the
amount each victim will receive. Such
procedures may, but need not, include
a process for submitting and approving
claims. The Bureau anticipates that a
process for submitting and approving
claims will not be required when it
receives adequate data from a defendant
to assess how much uncompensated
harm each victim suffered.

2. Procedures for locating and
notifying victims eligible or potentially
eligible for payment. These procedures
can include contacts by mail, telephone,
electronic communications, or other
means that may be practicable to
employ.

3. The method or methods by which
the payments will be made. Payment
methods could include paper checks,
electronic funds transfers, or other
methods that may be practicable to
employ.
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4. The method or methods by which
potentially eligible victims may contact
the payments administrator. Such
methods can include a telephone
number, email address, or other
methods.

5. Any other provisions that the Fund
Administrator deems appropriate.

108(d) Distribution of Payments

Section 1075.108(d) provides that the
payments administrator will make
payments to victims in a class, except to
the extent such payments are
impracticable, in accordance with the
distribution plan approved under
paragraph (b) of this section and subject
to the Fund Administrator’s
supervision.

108(e) Disposition of Funds Remaining
After Attempted Distribution to a Class
of Victims

Section 1075.108(e) addresses the
circumstance in which some of the
funds allocated to a class of victims
remain undistributed after the payments
administrator has made, or attempted to
make, payments to the victims in that
class. Funds might remain if the
payments administrator cannot make
payments to all victims in a class—
because some victims cannot be located,
because some victims do not redeem
their payments, or because of other
similar circumstances. To the extent
practicable, the payments administrator
will distribute the remaining funds to
victims in that class up to the amount
of their remaining uncompensated harm
as described in §1075.104(b). The

Bureau believes that doing so will often
be the most efficient use of remaining
funds. The payments administrator will
have recent and up-to-date information
on the victims to whom it successfully
made payments, and a second
distribution to those victims would
likely also be successful. If funds remain
after providing full compensation for
the uncompensated harm of such
victims, the remaining funds will be
returned to the Civil Penalty Fund.
Those funds will then be available for
future allocation.

For example, assume a class is
comprised of 100 victims who have
suffered $200 in uncompensated harm
each, for a total $20,000 uncompensated
harm for the class. The following chart
shows how remaining funds would be
distributed under four different
scenarios 14:

Total funds
Payment Number of distributed fﬁ:,l]%gattﬁgt
amount (each victims to (Payment remain

Amount aggcée;ted to the V|ct|g1f?hsehare wh&gni)say- ,\?{Pn?gg: z;f (Amount allo- Disposition of remaining funds

allocated successfully victims to ]f’uaggg agﬁ;‘gl
amount) made whom pay- uted)
ments made)

$10,000 ..oooeeereeeeeeees $100 75 $7,500 $2,500 | Distributed among the 75 victims in the class to
whom payments can successfully be made.
The additional payments will be $33.33 each,
giving victims a total of $133.33 each.

10,000 ..ooveviieeieee 100 96 9,600 400 | Returned to the Civil Penalty Fund. If the re-
maining funds were distributed among the 96
victims in the class to whom payments could
successfully be made, each payment would
be only $4.17. Given the cost of making a
payment, it is likely not practicable to dis-
tribute payments of that amount.

20,000 ....cooiiieeee s 200 75 15,000 5,000 | Returned to Civil Penalty Fund. The 75 victims
to whom payments were successfully made
have already received $200, which is full
compensation for their uncompensated harm.

16,000 ..oovveeeeciiiieeeeee 160 75 12,000 4,000 | $3,000 is distributed among the 75 victims to
whom payments can successfully be made.
That gives each victim an additional $40, for a
total of $200, full compensation. The remain-
ing $1,000 will then be returned to the Civil
Penalty Fund.

Section 1075.109 When Payments to
Victims Are Impracticable

As noted above, section 1017(d)(2) of
the Dodd-Frank Act authorizes the
Bureau to use funds in the Civil Penalty
Fund for consumer education and
financial literacy programs to the extent
that payments to victims are not
“practicable.” Accordingly, pursuant to
§§1075.106 and 1075.108 of this rule,
the Bureau will not make payments to
individual victims when doing so
would be impracticable and will not

14 This chart is provided solely for explanatory
purposes. The numbers are hypothetical and are not

allocate funds to a class of victims to the
extent making payments to that class
would be impracticable. This section
identifies circumstances in which
payments to victims will be deemed not
practicable.

In identifying these circumstances,
the Bureau has considered the ordinary
meaning of “practicable”: “‘reasonably
capable of being accomplished;
feasible.” Black’s Law Dictionary (9th
ed. 2009). As a general matter,
“practicability” is a flexible concept.
What is practicable for an agency to

based on any actual class of victims that is or may
be eligible for payment from the Civil Penalty Fund.

accomplish depends, among other
things, on the context and on the
purpose the agency seeks to fulfill. As
noted above, the Bureau will make Civil
Penalty Fund payments to compensate
many victims of many different
activities for harm suffered from
violations of law. Because, as discussed
above, the Civil Penalty Fund pays for
the administrative expenses incurred
making payments to victims as well as
for the payments themselves,
administrative expenses should not be
excessive. Therefore, the Bureau
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concludes that in assessing whether
payments to victims are practicable in
this context, one factor it should
consider is the cost of administering the
payments relative to the amounts of the
payments.15

This section has two paragraphs that
implement this understanding of
practicability by identifying
circumstances in which the costs of
making payments would likely be so
great, relative to the size of the
payments, that making those payments
would be impracticable. The first
paragraph discusses payments to
individual victims, and the second
relates to payments to entire classes of
victims.

109(a) Individual Payments

Section 1075.109(a) sets forth several
circumstances in which payments to
individual victims will be deemed
impracticable. This section draws in
part on class-action case law that
examines when it is not practicable to
locate class members or to make
payments to them. Under this section, it
will be deemed impracticable to make a
payment to an individual victim if:

1. The payment to the victim would
be of such a small amount that the
victim would not be likely to redeem
the payment.

2. The payment to the victim is too
small to justify the cost of locating the
victim and making the payment. For
example, if it will cost $10 to locate and
make a payment to a victim, the Fund
Administrator may deem it
impracticable to make a $10 or $15
payment to that victim.

3. The victim cannot be located with
effort that is reasonable in light of the
amount of the payment. This provision
acknowledges that there are different
methods a payments administrator
could employ to attempt to locate a
victim, and that each additional effort
will carry additional cost. At some
point, the additional cost is not
reasonable given the amount of the
payment that the victim would receive.
In these circumstances, it will not be
practicable to make a payment to the
victim.

4. The victim does not timely submit
information that a distribution plan
requires to be submitted before a
payment will be made. For example, in
some cases, the Bureau may not be able
to get complete information from a
defendant identifying the victims of a

15 Cf. Consolidated Edison v. Bodman, 477 F.
Supp. 2d 198, 201-02 (D.D.C. 2007) (instruction to
make payments “insofar as practicable” permitted
agency to adjust payment schedule so that it would
not be making small payments to a large number
of claimants).

violation and the amounts of their harm.
In those cases, a distribution plan may
require that victims make claims for
payment by submitting relevant
information. If a victim fails to submit
that information as required by the
distribution plan, the payments
administrator will not be able to
determine whether the person is a
victim and, if so, the amount of that
person’s uncompensated harm. In those
circumstances, it will not be practicable
to make a payment to that victim.

5. The victim does not redeem the
payment within a reasonable time. For
example, if payments are made by
check, the check will indicate that it
will be void after a certain amount of
time. If a victim does not redeem the
payment within that amount of time, it
may not be practicable to make a
payment to that victim.

6. The Fund Administrator
determines that other circumstances
make it unreasonable to make a
payment to the victim. The Bureau
acknowledges that there may be
situations other than those specifically
enumerated in which the costs of
making a payment will not be
reasonable in light of the benefits.

109(b) Payments to a Class of Victims

Section 1075.109(b) sets forth several
circumstances in which making
payments to a class of victims will be
deemed impracticable. Under this
section, it will be deemed impracticable
to make payments to a class of victims
if:

1. The expected aggregate actual
payment to the class of victims is too
small to justify the costs of locating the
victims in the class and making
payments to them. This could occur, for
example, in some circumstances where
the Fund Administrator expects to have
limited success in distributing payments
to a class. For instance, suppose that
there are 1,000 victims in a class who
each have $50 in uncompensated harm,
and that it will cost $10 per victim to
distribute payments. In addition, the
Fund Administrator has information
indicating she is likely to be able to
locate only 100 victims, but she does
not know which 100 victims. Thus, it
would cost $10,000 to attempt to make
payments to the class, and in the end
victims would receive an aggregate
payment of only $5,000 (100 victims X
$50 each). In those circumstances, the
costs of attempting to make payments to
the class may be too great in light of the
aggregate actual payment to the class.

2. It would be impracticable under
paragraph (a) of this section to make a
payment to any victim in the class. This
situation could arise, for example,

where each victim’s payment would be
$10 or less and it would cost $10 or
more per victim to distribute payments.

3. The Fund Administrator
determines that other circumstances
make it unreasonable to make payments
to the class.

Section 1075.110 Reporting
Requirements

Section 1075.110 requires the Fund
Administrator to issue regular reports,
on at least an annual basis, that describe
how funds in the GCivil Penalty Fund
have been allocated, the basis for those
allocations, and how funds that have
been allocated to classes of victims have
been distributed. The section further
provides that these reports will be made
available to the public on
www.consumerfinance.gov.

V. Section 1022(b)(2) of the Dodd-Frank
Act

A. Overview

In developing the final rule, the
Bureau has considered potential
benefits, costs, and impacts, and
consulted or offered to consult with the
Board of Governors of the Federal
Reserve System, the Federal Deposit
Insurance Corporation, the Office of the
Comptroller of the Currency, the
National Credit Union Administration,
and the Federal Trade Commission,
including with regard to consistency
with any prudential, market, or systemic
objectives administered by those
agencies.16

The rule establishes the position of
Fund Administrator and delegates to
that official certain powers and
responsibilities relating to the
administration of the Civil Penalty
Fund. The rule also describes the
victims who are eligible for payments
from the Civil Penalty Fund and the
amounts of payments they may receive.
In particular, the rule explains the
Bureau’s understanding of what

16 Section 1022(b)(2)(A) of the Dodd-Frank Act,
12 U.S.C. 55212(b)(2), directs the Bureau, when
prescribing a rule under the Federal consumer
financial laws, to consider the potential benefits
and costs of regulation to consumers and covered
persons, including the potential reduction of access
by consumers to consumer financial products or
services; the impact on insured depository
institutions and credit unions with $10 billion or
less in total assets as described in section 1026 of
the Dodd-Frank Act; and the impact on consumers
in rural areas. Section 1022(b)(2)(B) of the Dodd-
Frank Act directs the Bureau to consult with
appropriate prudential regulators or other Federal
agencies regarding consistency with prudential,
market, or systemic objectives that those agencies
administer. The manner and extent to which these
provisions apply to a rulemaking of this kind that
does not establish standards of conduct is unclear.
Nevertheless, to inform this rulemaking more fully,
the Bureau performed the described analyses and
consultations.
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payments would be “practicable,”
within the meaning of the word as used
in section 1017(d)(2) of the Dodd-Frank
Act. The rule sets forth the procedures
by which the Fund Administrator will
allocate funds to classes of victims and,
when funds are available, to programs
for consumer education and financial
literacy and provides mechanisms for
paying the allocated funds to victims.
Finally, the rule requires the Fund
Administrator to report periodically on
disbursements from the Civil Penalty
Fund.

B. Potential Benefits and Costs to
Consumers and Covered Persons

The analysis considers the benefits,
costs, and impacts of the rule against a
statutory baseline. That is, the analysis
evaluates the benefits, costs, and
impacts of the rule as compared to the
statute without an implementing rule.1”

The rule does not impose any
obligations on consumers or covered
persons. The rule provides expeditious
procedures for allocating funds from the
Civil Penalty Fund to implement section
1017(d) of the Dodd-Frank Act.
Although a rule is not necessary to
implement this statutory provision, the
rule establishes consistent procedures
applicable with respect to all victims
who might receive payments from the
Civil Penalty Fund. By explaining how
funds will be allocated and distributed,
the rule provides clarity and
predictability to those consumers who
are victims of unlawful activity and
might anticipate payments from the
Fund.

Moreover, the efficiency of the rule’s
procedures should help keep the
administrative costs of making
payments relatively low. Because, as
discussed above, the Bureau may pay
such administrative expenses from the
Civil Penalty Fund, reducing those costs
will generally increase the amount of
money available for payments to victims
and, when appropriate, for consumer
education and financial literacy
programs. In addition, adopting a rule,
instead of permitting the Fund
Administrator to distribute payments to
victims on an ad hoc basis, may have
some distributional impacts. The Fund
Administrator’s case-by-case decisions
might, by comparison to the results
prescribed by the rule, lead to payments
to different consumers of differing
amounts, or could lead to greater or
lesser amounts being available for

17 The Bureau has discretion in any rulemaking
to choose an appropriate scope of analysis with
respect to potential benefits and costs and the
appropriate baseline.

consumer education and financial
literacy programs.

C. Potential Specific Impacts of the
Proposed Rule

The final rule does not have a unique
impact on rural consumers or on
insured depository institutions or
insured credit unions with less than $10
billion in assets as described in section
1026(a) of the Dodd-Frank Act. Nor is
the rule expected to reduce consumers’
access to consumer financial products
or services.

VI. Regulatory Requirements

This rule relates to benefits, namely
payments that victims may receive from
the Civil Penalty Fund. Pursuant to 5
U.S.C. 553(a)(2), this rule is therefore
exempt from the notice and comment
rulemaking requirements of the
Administrative Procedure Act (APA). In
addition, this rule concerns matters of
agency organization, procedure, and
practice, and in part articulates the
Bureau’s interpretations of the Dodd-
Frank Act. It is therefore also exempt
from the APA’s notice and comment
rulemaking requirements pursuant to 5
U.S.C. 553(b).

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis. 5 U.S.C. 603(a), 604(a).

VII. Paperwork Reduction Act

The Bureau has determined that this
final rule does not impose any new
recordkeeping, reporting, or disclosure
requirements on covered entities or
members of the public that would
constitute collections of information
requiring approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

List of Subjects in 12 CFR Part 1075

Administrative practice and
procedure, Authority delegations,
Consumer Financial Civil Penalty Fund,
Consumer protection, Organization and
functions.

Authority and Issuance

m For the reasons set forth in the
preamble, the Bureau amends Chapter X
in Title 12 of the Code of Federal
Regulations by adding part 1075 to read
as follows:

PART 1075—CONSUMER FINANCIAL
CIVIL PENALTY FUND RULE

Sec.

1075.100
1075.101
1075.102
1075.103
1075.104

Scope and purpose.
Definitions.

Fund administrator.
Eligible victims.
Payments to victims.

1075.105 Allocating funds from the Civil
Penalty Fund—in general.

1075.106 Allocating funds to classes of
victims.

1075.107 Allocating funds to consumer
education and financial literacy
programs.

1075.108 Distributing payments to victims.

1075.109 When payments to victims are
impracticable.

1075.110 Reporting requirements.

Authority: 12 U.S.C. 5512(b)(1), 5497(d).

§1075.100 Scope and purpose.

Section 1017(d)(1) of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act of 2010, Public Law 111—
203, 124 Stat. 1978 (12 U.S.C. 5497(d))
(Dodd-Frank Act) establishes the
“Consumer Financial Civil Penalty
Fund.” This part describes the
conditions under which victims will be
eligible for payments from the
Consumer Financial Civil Penalty Fund
and the amounts of the payments they
may receive. This part also establishes
procedures and guidelines for allocating
funds from the Consumer Financial
Civil Penalty Fund to classes of victims
and distributing such funds to
individual victims, and for allocating
funds to consumer education and
financial literacy programs. This part
also establishes reporting requirements.

§1075.101 Definitions.

For the purposes of this part, the
following definitions apply:

Bureau means the Bureau of
Consumer Financial Protection.

Bureau enforcement action means any
judicial or administrative action or
proceeding in which the Bureau has
obtained relief with respect to a
violation.

Chief Financial Officer means the
Chief Financial Officer of the Bureau or
any Bureau employee to whom that
officer has delegated authority to act
under this part. In the absence of a Chief
Financial Officer of the Bureau, the
Director shall designate an alternative
official of the Bureau to perform the
functions of the Chief Financial Officer
under this part.

Civil Penalty Fund means the
Consumer Financial Civil Penalty Fund
established by 12 U.S.C. 5497(d).

Civil Penalty Fund Governance Board
means the body, comprised of senior
Bureau officials, established by the
Director of the Bureau to advise on
matters relating to the Civil Penalty
Fund.

Class of victims means a group of
similarly situated victims who suffered
harm from the same or similar
violations for which the Bureau
obtained relief in a Bureau enforcement
action.
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Defendant means a party in a Bureau
enforcement action that is found or
alleged to have committed a violation.

Final order means a consent order or
settlement issued by a court or by the
Bureau, or an appealable order issued
by a court or by the Bureau as to which
the time for filing an appeal has expired
and no appeals are pending. For
purposes of this definition, “appeals”
include petitions for reconsideration,
review, rehearing, and certiorari.

Person means an individual,
partnership, company, corporation,
association (incorporated or
unincorporated), trust, estate,
cooperative organization, or other
entity.

Redress means any amounts—
including but not limited to restitution,
refunds, and damages—that a final order
requires a defendant:

(1) To distribute, credit, or otherwise
pay to those harmed by a violation; or

(2) To pay to the Bureau or another
intermediary for distribution to those
harmed by the violation.

Victim means a person harmed as a
result of a violation.

Violation means any act or omission
that constitutes a violation of law for
which the Bureau is authorized to
obtain relief pursuant to 12 U.S.C.
5565(a).

§1075.102 Fund administrator.

(a) In general. There is established the
position of Civil Penalty Fund
Administrator (Fund Administrator).
The Fund Administrator will report to
the Chief Financial Officer. The Chief
Financial Officer may, to the extent
permitted by applicable law, relieve the
Fund Administrator of the duties of that
position without notice, without cause,
and prior to the naming of a successor
Fund Administrator.

(b) Powers and duties. The Fund
Administrator will have the powers and
duties assigned to that official in this
part.

(c) Interpretation of these regulations.
(1) On its own initiative or at the Fund
Administrator’s request, the Givil
Penalty Fund Governance Board may
advise or direct the Fund Administrator
on the administration of the Civil
Penalty Fund, including regarding the
interpretation of this part and its
application to particular facts and
circumstances.

(2) The Fund Administrator must
follow any written directions that the
Civil Penalty Fund Governance Board
provides pursuant to paragraph (c)(1) of
this section.

(d) Unavailability of the Fund
Administrator. If there is no Fund
Administrator or if the Fund

Administrator is otherwise unavailable,
the Chief Financial Officer will perform
the functions and duties of the Fund
Administrator.

§1075.103 Eligible victims.

A victim is eligible for payment from
the Civil Penalty Fund if a final order
in a Bureau enforcement action imposed
a civil penalty for the violation or
violations that harmed the victim.

§1075.104 Payments to victims.

(a) In general. The Bureau will use
funds in the Civil Penalty Fund for
payments to compensate eligible
victims’ uncompensated harm, as
described in to paragraph (b) of this
section.

(b) Victims’ uncompensated harm. (1)
A victim’s uncompensated harm is the
victim’s compensable harm, as
described in paragraph (c) of this
section, minus any compensation for
that harm that the victim has received
or is reasonably expected to receive.

(2) For purposes of paragraph (b)(1) of
this section, a victim has received or is
reasonably expected to receive
compensation in the amount of:

(i) Any Civil Penalty Fund payment
that the victim has previously received
or will receive as a result of a previous
allocation from the Civil Penalty Fund
to the victim’s class;

(ii) Any redress that a final order in
a Bureau enforcement action orders to
be distributed, credited, or otherwise
paid to the victim, and that has not been
suspended or waived and that the Chief
Financial Officer has not determined to
be uncollectible; and

(iii) Any other redress that the Bureau
knows that has been distributed,
credited, or otherwise paid to the
victim, or has been paid to an
intermediary for distribution to the
victim, to the extent that:

(A) That redress compensates the
victim for the same harm as would be
compensated by a Civil Penalty Fund
payment; and

(B) It is not unduly burdensome, in
light of the amounts at stake, to
determine the amount of that redress or
the extent to which it compensates the
victim for the same harm as would be
compensated by a Civil Penalty Fund
payment.

(3) If the Fund Administrator deems
it impracticable to assess the
uncompensated harm of individual
victims in a class, each individual
victim’s uncompensated harm will be
the victim’s share of the aggregate
uncompensated harm of the victim’s
class.

(c) Victims’ compensable harm.
Victims’ compensable harm for
purposes of this part is as follows:

(1) If a final order in a Bureau
enforcement action ordered redress for a
class of victims, the compensable harm
of each victim in the class is equal to
that victim’s share of the total redress
ordered, including any amounts that are
suspended or waived.

(2) If a final order in a Bureau
enforcement action does not order
redress for a class of victims, those
victims’ compensable harm is as
follows:

(i) If the Bureau sought redress for a
class of victims but a court or
administrative tribunal denied that
request for redress in the final order, the
victims in that class have no
compensable harm.

(ii) Except as provided in paragraph
(c)(2)(i) of this section, if the final order
in the Bureau enforcement action
specifies the amount of the victims’
harm, including by prescribing a
formula for calculating that harm, each
victim’s compensable harm is equal to
that victim’s share of the amount
specified.

(iii) Except as provided in paragraph
(c)(2)(i) of this section, if the final order
in the Bureau enforcement action does
not specify the amount of the victims’
harm, each victim’s compensable harm
is equal to the victim’s out-of-pocket
losses that resulted from the violation or
violations for which a civil penalty was
imposed, except to the extent such
losses are impracticable to determine.

§1075.105 Allocating funds from the Civil
Penalty Fund—in general.

(a) In general. The Fund
Administrator will allocate Givil Penalty
Fund funds specified in paragraph (c) of
this section to classes of victims and to
consumer education and financial
literacy programs as appropriate
according to the schedule established in
paragraph (b) of this section and the
guidelines established in §§1075.106
and 1075.107.

(b) Schedule for making allocations.
(1) Within 60 days of May 7, 2013, the
Fund Administrator will establish, and
publish on www.consumerfinance.gov, a
schedule for allocating funds in the
Civil Penalty Fund, in accordance with
the following:

(i) The schedule will establish six-
month periods and identify the start and
end dates of those periods. The start
date of one period will be the day
immediately after the end date of the
preceding period.

(ii) Notwithstanding paragraph
(b)(1)(1) of this section, the first and
second periods may be longer or shorter
than six months to allow future six-
month periods to start and end on dates
that better serve administrative
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efficiency. The first and second periods
will constitute “six-month periods”
under this part regardless of their actual
length.

(iii) The start date of the first period
is July 21, 2011.

(2) Within 60 days after the end of a
six-month period, the Fund
Administrator will allocate available
funds in the Civil Penalty Fund in
accordance with §§1075.106 and
1075.107.

(3) If the Civil Penalty Fund
Governance Board determines that the
schedule established under paragraph
(b)(1) of this section should be changed
to better serve administrative efficiency,
it may change that schedule by directing
the Fund Administrator to publish the
new schedule on
www.consumerfinance.gov. Any new
schedule must comply with paragraph
(b)(1)(i) of this section. The first period
of any new schedule may be shorter or
longer than six months. That first period
will constitute a “six-month period”
under this part regardless of its actual
length.

(c) Funds available for allocation. The
funds available for allocation following
the end of a six-month period are those
funds that were in the Civil Penalty
Fund on the end date of that six-month
period, minus:

(1) Any funds already allocated,

(2) Any funds that the Fund
Administrator determines are necessary
for authorized administrative expenses,
and

(3) Any funds collected pursuant to
an order that has not yet become a final
order.

§1075.106 Allocating funds to classes of
victims.

(a) Allocations when there are
sufficient funds available to compensate
all uncompensated harm. If the funds
available under § 1075.105(c) are
sufficient, the Fund Administrator will
allocate to each class of victims the
amount necessary to compensate fully
the uncompensated harm, determined
under § 1075.104(b) as of the last day of
the most recently concluded six-month
period, of all victims in that class to
whom it is practicable to make
payments.

(b) Allocations when there are
insufficient funds available to
compensate all uncompensated harm. If
the funds available under § 1075.105(c)
are not sufficient to make the allocations
described in paragraph (a) of this
section, the Fund Administrator will
allocate the available funds to classes of
victims as follows:

(1) Priority to classes of victims from
the most recent six-month period. The

Fund Administrator will first allocate
funds to classes of victims from the
most recently concluded six-month
period, as determined under paragraph
(b)(2) of this section. If funds remain
after allocating to each class of victims
from that six-month period the amount
necessary to compensate fully the
uncompensated harm, determined
under § 1075.104(b) as of the last day of
the most recently concluded six-month
period, of all victims in that class to
whom it is practicable to make
payments, the Fund Administrator next
will allocate funds to classes of victims
from the preceding six-month period,
and so forth until no funds remain.

(2) Assigning classes of victims to a
six-month period. For purposes of this
paragraph (b), the Fund Administrator
will assign each class of victims to the
six-month period in which the victims
first had uncompensated harm as
described in §1075.104(b). When a class
of victims first had uncompensated
harm as described in §1075.104(b) will
be determined as follows:

(i) If redress was ordered for a class
of victims in a Bureau enforcement
action but suspended or waived in
whole or in part, the class of victims
first had uncompensated harm as
described in §1075.104(b) on the date
the suspension or waiver became
effective.

(ii) If redress was ordered for a class
of victims in a Bureau enforcement
action but determined by the Chief
Financial Officer to be uncollectible in
whole or in part, the class of victims
first had uncompensated harm as
described in §1075.104(b) on the date
the Chief Financial Officer made that
determination.

(iii) If no redress was ordered for a
class of victims in a Bureau enforcement
action, the class of victims first had
uncompensated harm as described in
§1075.104(b) on the date the order
imposing a civil penalty became a final
order.

(c) No allocation to a class of victims
if making payments would be
impracticable. Notwithstanding any
other provision in this section, the Fund
Administrator will not allocate funds
available under § 1075.105(c) to a class
of victims if she determines that making
payments to that class of victims would
be impracticable.

(d) Fund Administrator’s discretion.
(1) Notwithstanding any provision in
this part, the Fund Administrator, in her
discretion, may depart from the
procedures specified by this section,
including by declining to make, or
altering the amount of, any allocation
provided for by this section. Whenever
the Fund Administrator exercises this

discretion, she will provide the Civil
Penalty Fund Governance Board a
written explanation of the reason for
departing from the procedures specified
by this section.

(2) If, in allocating funds during a
given time period described in
§1075.105(b)(2), the Fund
Administrator exercises her discretion
under paragraph (d)(1) of this section,
she may allocate funds to consumer
education and financial literacy
programs under 1075.107 during that
time period only to the same extent she
could have absent that exercise of
discretion.

§1075.107 Allocating funds to consumer
education and financial literacy programs.

(a) If funds available under
§1075.105(c) remain after the Fund
Administrator allocates funds as
described in §1075.106(a), the Fund
Administrator may allocate those
remaining funds for consumer
education and financial literacy
programs.

(b) The Fund Administrator shall not
have the authority to allocate funds to
particular consumer education or
financial literacy programs or otherwise
to select the particular consumer
education or financial literacy programs
for which allocated funds will be used.

§1075.108 Distributing payments to
victims.

(a) Designation of a payments
administrator. Upon allocating Civil
Penalty Fund funds to a class of victims
pursuant to § 1075.106, the Fund
Administrator will designate a
payments administrator who will be
responsible for distributing payments to
the victims in that class. A payments
administrator may be any person,
including a Bureau employee or
contractor.

(b) Distribution plan. The payments
administrator must submit to the Fund
Administrator a proposed plan for the
distribution of funds allocated to a class
of victims. The Fund Administrator will
approve, approve with modifications, or
disapprove the proposed distribution
plan. If the Fund Administrator
disapproves a proposed plan, the
payments administrator must submit a
new proposed plan.

(c) Contents of plan. The Fund
Administrator will instruct the
payments administrator to prepare a
distribution plan and may require that
plan to include:

(1) Procedures for determining the
amount each victim will receive. Such
procedures may, but need not, include
a process for submitting and approving
claims.
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(2) Procedures for locating and
notifying victims eligible or potentially
eligible for payment.

(3) The method or methods by which
the payments will be made.

(4) The method or methods by which
potentially eligible victims may contact
the payments administrator.

(5) Any other provisions that the
Fund Administrator deems appropriate.

(d) Distribution of payments. The
payments administrator will make
payments to victims in a class, except to
the extent such payments are
impracticable, in accordance with the
distribution plan approved under
paragraph (b) of this section and subject
to the Fund Administrator’s
supervision.

(e) Disposition of funds remaining
after attempted distribution to a class of
victims. If funds allocated to a class of
victims remain after a payments
administrator distributes payments to
that class, the payments administrator
will distribute those remaining funds as
follows:

(1) To the extent practicable, the
payments administrator will distribute
those remaining funds to victims in that
class up to the amount of their
remaining uncompensated harm as
described in §1075.104(b).

(2) Any remaining funds that cannot
be distributed pursuant to paragraph
(e)(1) of this section will be returned to
the Civil Penalty Fund.

§1075.109 When payments to victims are
impracticable.

(a) Individual payments. Making a
payment to an individual victim will be
deemed impracticable if:

(1) The payment to the victim would
be of such a small amount that the
victim would not be likely to redeem
the payment;

(2) The payment to the victim is too
small to justify the cost of locating the
victim and making the payment;

(3) The victim cannot be located with
effort that is reasonable in light of the
amount of the payment;

(4) The victim does not timely submit
information that a distribution plan
requires to be submitted before a
payment will be made;

(5) The victim does not redeem the
payment within a reasonable time; or

(6) The Fund Administrator
determines that other circumstances
make it unreasonable to make a
payment to the victim.

(b) Payments to a class of victims.
Making payments to a class of victims
will be deemed impracticable if:

(1) The expected aggregate actual
payment to the class of victims is too
small to justify the costs of locating the

victims in the class and making
payments to them;

(2) It would be impracticable under
paragraph (a) of this section to make a
payment to any victim in the class; or

(3) The Fund Administrator
determines that other circumstances
make it unreasonable to make payments
to the class.

§1075.110 Reporting requirements.

The Fund Administrator must issue
regular reports, on at least an annual
basis, that describe how funds in the
Civil Penalty Fund have been allocated,
the basis for those allocations, and how
funds that have been allocated to classes
of victims have been distributed. These
reports will be made available on
www.consumerfinance.gov.

Dated: April 26, 2013.
Richard Cordray,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2013-10320 Filed 5-6—13; 8:45 am]
BILLING CODE 4810-AM-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 127
RIN 3245-AG55

Women-Owned Small Business
Federal Contract Program

AGENCY: U.S. Small Business
Administration.
ACTION: Interim final rule.

SUMMARY: The U.S. Small Business
Administration (SBA) is amending its
regulations to implement Section 1697
of the National Defense Authorization
Act for Fiscal Year 2013 (NDAA).
Section 1697 of the NDAA removed the
statutory limitation on the dollar
amount of a contract that women-owned
small businesses can compete for under
the Women-Owned Small Business
(WOSB) Program. As a result,
contracting officers may now set-aside
contracts under the WOSB Program at
any dollar level, as long as the other
requirements for a set-aside under the
program are met.

DATES: Effective Date: This rule is
effective on May 7, 2013.

Applicability Date: This rule applies
to all solicitations issued on or after the
effective date.

Comment Date: Comments must be
received on or before June 6, 2013.
ADDRESSES: You may submit comments,
identified by RIN 3245—-AG55 by any of
the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov and follow the
instructions for submitting comments.

e Mail, for paper, disk, or CD-ROM
submissions: LeAnn Delaney, Assistant
Director, Office of Contract Assistance,
409 Third Street SW., Washington, DC
20416.

e Hand Delivery/Courier: LeAnn
Delaney, Assistant Director, Office of
Contract Assistance.

SBA will post all comments on http://
www.Regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.Regulations.gov,
please submit the information to LeAnn
Delaney and highlight the information
that you consider to be CBI and explain
why you believe this information
should be held confidential. SBA will
review the information and make a final
determination of whether the
information will be published or not.
FOR FURTHER INFORMATION CONTACT:
LeAnn Delaney, Assistant Director,
Office of Contract Assistance, at (202)
205-6460 or by email at wosb@sba.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Women-Owned Small Business
(WOSB) Program, set forth in section
8(m) of the Small Business Act, 15
U.S.C. 637(m), authorizes Federal
contracting officers to restrict
competition to eligible Women-Owned
Small Businesses (WOSBs) or
Economically Disadvantaged Women-
Owned Small Business (EDWQOSBs) for
Federal contracts in certain industries.
Section 8(m) of the Small Business Act
(Act) sets forth certain criteria for the
WOSB Program, including the eligibility
and contract requirements for the
program. For example, the Act had
stated that contracting officers could
only set-aside a requirement under the
program if the anticipated award price
of the contract did not exceed $5
million in the case of manufacturing
contracts and $3 million in the case of
all other contracts. Recently, SBA had
amended its regulations to adjust these
statutory thresholds for inflation so that
the anticipated award price of the
contract awarded under the WOSB
Program must not exceed $6.5 million
in the case of manufacturing contracts
and $4 million in the case of all other
contracts. See 77 FR 1861 (Jan. 12,
2012).

Even with this adjustment for
inflation, these dollar value restrictions
on awards under the program limited a
contracting officer’s ability to set-aside
contracts for WOSBs or EDWOSBs. As
a result, Section 1697 of the National
Defense Authorization Act for Fiscal
Year 2013, Public Law 112-239,
amended the Small Business Act and
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removed these dollar value limitations.
As a result, contracting officers may
now set-aside any contract for
EDWOSBs or WOSBS under the
program if: (1) There is a reasonable
expectation that, in industries in which
WOSBSs are underrepresented, two or
more EDWOSBs will submit offers for
the contract or, in industries where
WOSBs are substantially
underrepresented, two or more WOSBs
will submit offers for the contract; and
(2) in the estimation of the contracting
officer, the contract can be awarded at
a fair and reasonable price. The
anticipated contract can be for any
dollar amount.

II. Section-by-Section Analysis

In order to implement this statutory
change, SBA is amending
§127.503(a)(2) and § 127.503(b)(2) by
removing the anticipated contract dollar
thresholds for determining when the
contracting officer may set-aside a
requirement for WOSBs or EDWOSBs.
Therefore, the regulation now contains
no limitation on the anticipated award
price for a WOSB or EDWOSB set-aside.

I11. Justification for Publication as an
Interim Final Rule

In general, SBA publishes a rule for
public comment before issuing a final
rule in accordance with the
Administrative Procedures Act (APA)
and SBA regulations. 5 U.S.C. 553 and
13 CFR 101.108. The APA provides an
exception to this standard rulemaking
process where an agency finds good
cause to adopt a rule without prior
public participation. 5 U.S.C.
553(b)(3)(B). The good cause
requirement is satisfied when prior
public participation is impracticable,
unnecessary, or contrary to the public
interest. Under such circumstances, an
agency may publish an interim final
rule without soliciting public comment.

First, SBA believes that Section 1697
of the NDAA is effective immediately;
the section does not require SBA to
issue regulations in order to implement
the provisions. However, SBA must
remove the limitations in its regulations
or they would be inconsistent with the
statute, and lead to confusion among the
public and other federal agencies. Since
SBA is merely conforming its
regulations to the statute without
interpretation or policy changes, the
Agency does not believe that it is
necessary to issue the rule as a proposed
rule.

Second, according to the Small
Business Goaling Report for Fiscal Year
2011, the Federal government awarded
only 3.97% of its contracts to WOSBs.
See http://www.fpdsng.com/

fpdsng cms/index.php/reports. This is
short of the statutory 5% goal for
WOSBs. The purpose of the WOSB
Program is to assist agencies in
achieving the statutorily mandated 5%
government-wide goal for procurement
from women-owned small businesses.
By removing the limitations on the
dollar amount of a contract award that
can be set-aside for WOSBs or
EDWOSBs in the regulations, the SBA
will be clarifying that there are more
contracting opportunities for WOSBs,
which should result in more contracts
being awarded to this group of small
businesses. Consequently, the SBA
believes it is necessary to implement
this rule as quickly as possible.

Finally, we note that the public will
still have the opportunity to offer
comments on this rule, which will be
reviewed by the SBA. Accordingly, SBA
finds that good cause exists to publish
this rule as an interim final rule as
quickly as possible.

IV. Justification for Immediate Effective
Date of Interim Final Rule

The APA requires that “publication or
service of a substantive rule shall be
made not less than 30 days before its
effective date, except * * * as otherwise
provided by the agency for good cause
found and published with the rule.” 5
U.S.C. 553(d)(3). SBA finds that good
cause exists to make this final rule
effective the same day it is published in
the Federal Register.

The purpose of the APA provision is
to provide interested and affected
members of the public sufficient time to
adjust their behavior before the rule
takes effect. For the reasons set forth
above in Section III, “Justification for
Publication as Interim Final Rule”, SBA
finds that good cause exists for making
this interim final rule effective
immediately, instead of observing the
30-day period between publication and
effective date. Nonetheless, the public
may provide comments to SBA by the
deadline for comments. SBA will review
any comments received.

V. Compliance With Executive Orders
12866, 12988, 13132, and the
Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule
does constitute a significant regulatory
action under E.O. 12866; however this
is not a major rule under the
Congressional Review Act (CRA), 5
U.S.C. 800. Accordingly, the next

section contains SBA’s Regulatory
Impact Analysis.

Regulatory Impact Analysis

1. Is there a need for the regulatory
action?

This regulatory action amends
regulations that implement Section 1697
of the NDAA. These amendments are
necessary because without such
amendments the SBA’s WOSB Program
rule will conflict with the statute. Such
conflict and inconsistency causes
confusion to members of the
procurement community, including
small businesses, and could limit the
number of contracts available to WOSBs
and EDWOSBs under the program.

2. What are the potential benefits and
costs of this regulatory action?

The benefits of this rule are that there
will not be a conflict between the SBA’s
rules and the statute, and more contracts
should be available for WOSBs and
EDWOSBs under the program.

3. What are the alternatives to this final
rule?

SBA does not believe there are any
alternatives other than to implement the
statute, as enacted.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purpose of Executive Order
13132, SBA has determined that the
interim final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore SBA
has determined that this interim final
rule has no federalism implications
warranting the preparation of a
federalism assessment.

Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

For the purpose of the Paperwork
Reduction Act, 44 U.S.C., Chapter 35,
SBA has determined that this rule does
not impose additional reporting or
recordkeeping requirements.

Regulatory Flexibility Act (RFA),
5U.S.C, 601-612

Because this rule is an interim final
rule, there is no requirement for SBA to
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prepare an Initial Regulatory Flexibility
Act analysis. The RFA requires
administrative agencies to consider the
effect of their actions on small entities,
small non-profit businesses, and small
local governments. Pursuant to the RFA,
when an agency issues a rule the agency
must prepare analysis that describes
whether the impact of the rule will have
a significant economic impact on a
substantial number of small entities.
However, the RFA requires such
analysis only where notice and
comment rulemaking is required but as
discussed above, SBA has determined
that there is good cause to publish this
interim final rule without the need for
public notice and comment.

List of Subjects in 13 CFR Part 127

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons stated in the
preamble, SBA amends 13 CFR Part 127
as follows:

PART 127—WOMEN-OWNED SMALL
BUSINESS FEDERAL CONTRACT
PROGRAM

m 1. The authority citation for part 127
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6),
637(m), and 644.

m 2. Amend § 127.503 by revising
paragraphs (a)(1), (a)(2), (b)(1) and (b)(2)

to read as follows:

§127.503 When is a contracting officer
authorized to restrict competition under this
part?

(a) * *x %

(1) Two or more EDWOSBs will
submit offers for the contract; and

(2) Contract award may be made at a
fair and reasonable price.

(b) * % %

(1) Two or more WOSBs will submit
offers (this includes EDWOSBs, which
are also WOSBSs); and

(2) Contract award may be made at a

fair and reasonable price.
* * * * *

Karen G. Mills,

Administrator.

[FR Doc. 2013-10841 Filed 5-3-13; 4:15 pm]
BILLING CODE 8025-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9618]
RIN 1545-BJ19

Disclosure of Returns and Return
Information to Designee of Taxpayer

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations extending the period for
submission to the IRS of taxpayer
authorizations permitting disclosure of
returns and return information to third-
party designees. Specifically, the final
regulations extend from 60 days to 120
days the period within which a signed
and dated authorization must be
received by the IRS (or an agent or
contractor of the IRS) for it to be
effective. The final regulations will
affect taxpayers who submit
authorizations permitting disclosure of
returns and return information to third-
party designees.
DATES:

Effective date: The final regulations
are effective on May 7, 2013.

Applicability date: For date of
applicability, see § 301.6103(c)-1(f).
FOR FURTHER INFORMATION CONTACT:
Amy Mielke, (202) 622—4570 (not a toll-
free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in the final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1816.

The collection of information in these
final regulations is in § 301.6103(c)—
1(b)(2). This information is required by
the IRS to identify the return or return
information described in the request or
consent; to search for and, where found,
compile such return or return
information; and to identify the person
to whom any such return or return
information is to be provided.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books and records relating to the
collection of information must be

retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by section
6103.

Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301), and
amends § 301.6103(c)-1 by extending
the period for submission to the IRS of
taxpayer authorizations permitting
disclosure of returns and return
information to designees of a taxpayer.

On December 18, 2009, the IRS
published Notice 2010-8 2010-3 IRB
297 (available at IRS.gov), which
announced the Treasury Department
and the IRS’s intent to amend the
regulations under § 301.6103(c)-1 to
expand the time frame for submission of
section 6103(c) authorizations. The
notice also announced interim rules
extending from 60 days to 120 days the
period within which section 6103(c)
authorizations must be received to be
effective. The time period was extended
because some institutions charged with
assisting taxpayers in their financial
dealings encountered difficulty in
obtaining written authorizations and
submitting the authorizations within the
60-day period allowed by the existing
regulations. The interim rules apply to
authorizations signed and dated on or
after October 19, 2009.

The Treasury Department and the IRS
published a notice of proposed
rulemaking (REG-153338-09) in the
Federal Register, 76 FR 14827, on
March 18, 2011, which adopted the
interim rule in Notice 2010-8. A public
hearing was scheduled for June 9, 2011.
The IRS did not receive any requests to
testify at the public hearing, and the
public hearing was cancelled. One
written comment responding to the
NPRM was received and is available for
public inspection at http://
www.regulations.gov or upon request.
After consideration of the comment, the
proposed regulations are adopted by
this Treasury decision without change.

Explanation and Summary of
Comments

The IRS received one comment in
response to the NPRM. The
commentator agreed that the period for
submission of authorizations to allow
for the disclosure of taxpayer
information to third-party designees
should be expanded. The commentator
specifically suggested that any
reasonable time period beyond 120 days
also be considered. The Treasury
Department and the IRS have concluded


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol.

78, No. 88/Tuesday, May 7, 2013 /Rules and Regulations

26507

that the 120-day period is a sufficient
extension of time to assist taxpayers
whose designees have encountered
difficulty in obtaining and submitting
the written authorizations. The 120-day
period is a reasonable limitation on the
effective period of written
authorizations that helps ensure the
currency of the authorization while
protecting taxpayer privacy. After
carefully considering the comment, the
proposed regulations are adopted
without modification.

Effect on Other Documents

The following publication is obsolete
as of May 7, 2013: Notice 2010-8, 2010—
3 IRB 297.

Special Analyses

It has been determined that this final
rule is not a significant regulatory action
as defined in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding the
final regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses, and
no comments were received from that
office.

When an agency issues a final rule,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) (RFA), requires the agency to
“prepare a final regulatory flexibility
analysis.” (5 U.S.C. 604(a)). Section 605
of the RFA provides an exception to this
requirement if the agency certifies that
the rulemaking will not have a
significant economic impact on a
substantial number of small entities. It
is hereby certified that the collection of
information in this regulation will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that any burden on taxpayers is
minimal, since the regulation applies
only to taxpayers who request or
consent to the disclosure of their own
returns or return information, and since
the information collected is only that
necessary to carry out the disclosure of
returns or return information requested
or consented to by the taxpayer (such as
the name and taxpayer identification
number of the taxpayer, the return or
return information to be disclosed, and
the identity of the designee). Moreover,
the certification is based upon the fact
that the regulation reduces the burden
imposed upon taxpayers by the prior

regulation by extending the period in
which consents may be received by the
IRS. Accordingly, a Regulatory
Flexibility Analysis is not required.

Drafting Information

The principal author of the final
regulations is Amy Mielke, Office of the
Associate Chief Counsel (Procedure and
Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6103(c)-1 is
amended by revising paragraphs (b)(2)
and (f), and adding paragraph (g) to read
as follows:

§301.6103(c)-1 Disclosure of returns and
return information to designee of taxpayer.
* * * * *

(b)-k E

(2) Requirement that request or
consent be received within one hundred
twenty days of when signed and dated.
The disclosure of a return or return
information authorized by a written
request for or written consent to the
disclosure shall not be made unless the
request or consent is received by the
Internal Revenue Service (or an agent or
contractor of the Internal Revenue
Service) within 120 days following the
date upon which the request or consent
was signed and dated by the taxpayer.

* * * * *

(f) Applicability date. This section is
applicable on April 29, 2003, except
that paragraph (b)(2) is applicable to
section 6103(c) authorizations signed on
or after October 19, 2009.

(g) Effective date. This section is
effective on April 29, 2003, except that

paragraphs (b)(2) and (f) are effective on
May 7, 2013.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: April 25, 2013.
Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2013-10738 Filed 5-6-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 733

Assistance to and Support of
Dependents; Paternity Complaints

CFR Correction

In Title 32 of the Code of Federal
Regulations, Parts 700 to 799, revised as
of July 1, 2012, on pages 371 and 372,
in § 733.3, paragraphs (b)(3) through (8)
are correctly redesignated as paragraphs
(a)(3) through (8).

[FR Doc. 2013-10963 Filed 5-6—13; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 751

Personnel Claims Regulations
CFR Correction

In Title 32 of the Code of Federal
Regulations, Parts 700 to 799, revised as
of July 1, 2012, on page 418, in § 751.6,
in paragraph (c)(5), the second sentence
is reinstated to read as follows:

§751.6 Claims payable.

* * * * *

(C) * x %

(5) * * * Neither the passenger
compartment nor the trunk of a vehicle
is a proper place for the long-term
storage of property unconnected with
the use of the vehicle. * * *

* * * * *
[FR Doc. 2013-10965 Filed 5-6—13; 8:45 am]
BILLING CODE 1505-01-D
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2013-0230]

Drawbridge Operation Regulations;
Reynolds Channel, Nassau, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Long Beach Bridge,
mile 4.7, across Reynolds Channel at
Nassau, New York. Under this
temporary deviation, the bridge may
remain in the closed position for an
hour and a half to facilitate a public
event, the Town of Hempstead Annual
Fireworks Display.

DATES: This deviation is effective
between 9 p.m. and 10:30 p.m. on July
12, 2013.

ADDRESSES: The docket for this
deviation, [USCG—2013-0230] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140, on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Ms. Judy Leung-
Yee, Project Officer, First Coast Guard
District, judy.k.leung-yvee@uscg.mil, or
(212) 668-7165. If you have questions
on viewing the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION: The Long
Beach Bridge has a vertical clearance of
20 feet at mean high water, and 24 feet
at mean low water in the closed
position. The existing drawbridge
operating regulations are found at 33
CFR 117.799(g).

The bridge owner, the County of
Nassau Department of Public Works,
requested a bridge closure to facilitate a
public event, the Town of Hempstead
Annual Fireworks Display.

Under this temporary deviation, the
Long Beach Bridge may remain in the
closed position between 9 p.m. and
10:30 p.m. on July 12, 2013.

Reynolds Creek has commercial and
recreational vessel traffic. No objections
were received from the waterway users.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated deviation period.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 24, 2013.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2013-10775 Filed 5-6—-13; 8:45 am]
BILLING CODE 9110-04-P

TABLE 1

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2013-0262]

Safety Zone; Fireworks Event in
Captain of the Port New York Zone
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
safety zones in the Captain of the Port
New York Zone on the specified dates
and times. This action is necessary to
ensure the safety of vessels and
spectators from hazards associated with
fireworks displays. During the
enforcement period, no person or vessel
may enter the safety zones without
permission of the Captain of the Port
(COTP).

DATES: The regulation for the safety
zones described in 33 CFR 165.160 will
be enforced on the dates and times
listed in the table below.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign Kimberly Beisner, Coast
Guard; telephone 718-354—4163, email
Kimberly.A.Beisner@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.160 on the
specified dates and times as indicated in
Table 1 below. This regulation was
published in the Federal Register on
November 9, 2011 (76 FR 69614).

1. Hope for Warriors Fireworks, Seaport, East River Safety Zone, 33 | o
CFR 165.160(4.4).

2. Naders 40th Birthday, Newtown Creek, East River Safety Zone, 33 | o
CFR 165.160(4.2).

3. 2013 Independence Celebration Fireworks, Glen Cove, Hempstead | o
Harbor Safety Zone, 33 CFR 165.160(3.8).

4. City of Newburgh Celebration, Newburgh, NY, Hudson River Safety | o
Zone, 33 CFR 165.160(3.8).

Launch site: All waters of the East River south of the Brooklyn
Bridge and north of a line drawn from the southwest corner of Pier 3,
Brooklyn, to the southeast corner of Pier 6, Manhattan.

Date: June 11, 2013.

Time: 8:30 p.m.—9:40 p.m.

Launch site: A barge located in approximate position 40°44'24” N,
073°58’00” W (NAD 1983), approximately 785 yards south of Bel-
mont Island. This Safety Zone is a 360-yard radius from the barge.
Date: June 15, 2013.

Time: 10:00 p.m.—11:10 p.m.

Launch site: A barge located in approximate position 40°51°58” N,
073°39'34” W (NAD 1983), approximately 500 yards northeast of
Glen Cove Breakwater Light 5 (LLNR 27065). This Safety Zone is a
360-yard radius from the barge.

Date: July 4, 2013.

Time: 8:45 p.m.—10:00 p.m.

Launch site: A barge located in approximate position 41°30°01.2” N,
073°59'42.5” W (NAD 1983), approximately 930 yards east of New-
burgh New York. This Safety Zone is a 360-yard radius from the
barge.

Date: July 4, 2013.

Time: 8:30 p.m.—10:10 p.m.
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Under the provisions of 33 CFR
165.160, a vessel may not enter the
regulated area unless given express
permission from the COTP or the
designated representative. Spectator
vessels may transit outside the regulated
area but may not anchor, block, loiter in,
or impede the transit of other vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 165.160(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide mariners with advanced
notification of enforcement periods via
the Local Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, a Broadcast Notice
to Mariners may be used to grant general
permission to enter the regulated area.

Dated: April 22, 2013.
G. Loebl,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2013-10774 Filed 5-6-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
[CFDA Number: 84.133A-1]

Final Priority; National Institute on
Disability and Rehabilitation
Research—Disability and
Rehabilitation Research Projects—
Inclusive Cloud and Web Computing

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final priority.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services announces a priority under the
Disability Rehabilitation Research
Projects and Centers Program
administered by the National Institute
on Disability and Rehabilitation
Research (NIDRR). Specifically, this
document announces a priority for a
Disability Rehabilitation Research
Project (DRRP) on inclusive cloud and
Web computing. The Assistant Secretary
may use this priority for a competition
in fiscal year (FY) 2013 and later years.
We take this action to focus research
attention on areas of national need. We
intend this priority to improve
outcomes for individuals with
disabilities.

DATES: Effective Date: This priority is
effective June 6, 2013.

FOR FURTHER INFORMATION CONTACT:
Marlene Spencer, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 5133, Potomac Center Plaza (PCP),
Washington, DC 20202-2700.
Telephone: (202) 245-7532 or by email:
marlene.spencer@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The purpose of
the Disability and Rehabilitation
Research Projects and Centers Program
is to plan and conduct research,
demonstration projects, training, and
related activities, including
international activities, to develop
methods, procedures, and rehabilitation
technology that maximize the full
inclusion and integration into society,
employment, independent living, family
support, and economic and social self-
sufficiency of individuals with
disabilities, especially individuals with
the most severe disabilities, and to
improve the effectiveness of services
authorized under the Rehabilitation Act
of 1973, as amended (Rehabilitation
Act).

Disability and Rehabilitation Research
Projects

The purpose of NIDRR’s DRRPs,
which are funded through the Disability
and Rehabilitation Research Projects
and Centers Program, is to improve the
effectiveness of services authorized
under the Rehabilitation Act, by
developing methods, procedures, and
rehabilitation technologies that advance
a wide range of independent living and
employment outcomes for individuals
with disabilities, especially individuals
with the most severe disabilities. DRRPs
carry out one or more of the following
types of activities, as specified and
defined in 34 CFR 350.13 through
350.19: research, training,
demonstration, development,
dissemination, utilization, and technical
assistance.

An applicant for assistance under this
program must demonstrate in its
application how it will address, in
whole or in part, the needs of
individuals with disabilities from
minority backgrounds (34 CFR
350.40(a)). The approaches an applicant
may take to meet this requirement are
found in 34 CFR 350.40(b).

Additional information on the DRRP
program can be found at: http://

www?2.ed.gov/rschstat/research/pubs/
res-program.htmI#DRRP.

Program Authority: 29 U.S.C. 762(g)
and 764(a).

Applicable Program Regulations: 34
CFR part 350.

We published a notice of proposed
priority for this program in the Federal
Register on January 15, 2013 (78 FR
2919). That notice contained
background information and our reasons
for proposing the particular priority.

There are differences between the
notice of proposed priority and this
notice of final priority as discussed in
the Analysis of Comments and Changes
section in this notice. In addition, we
inadvertently stated in the Summary
section of the notice of proposed
priority, that we intend this priority to
contribute to improved employment
outcomes for individuals with
disabilities. NIDRR did not intend to
convey that this priority is focused
exclusively on employment outcomes
for individuals with disabilities. We
have corrected the summary statement
in this notice.

Public Comment: In response to our
invitation in the notice of proposed
priority, four parties submitted
comments.

Generally, we do not address
technical and other minor changes, or
suggested changes the law does not
authorize us to make under the
applicable statutory authority. In
addition, we do not address general
comments that raised concerns not
directly related to the proposed priority.

Analysis of Comments and Changes:
An analysis of the comments and of any
changes in the priority since publication
of the notice of proposed priority
follows.

Comment: One commenter suggested
the priority address natural language
processing and ways to determine how
to make Web content and interactions
easier to understand for individuals
with mental disabilities. Specifically,
the commenter suggested research on:
ways to assess perceptions of
individuals with mental disabilities, the
effects of technology across multiple life
contexts, and understandable cloud and
Web computing languages.

Discussion: Determining how to make
Web content and interactions easier to
understand for individuals with mental
disabilities is consistent with the
proposed priority, which requires the
DRRP to contribute to the development
of an inclusive cloud and Web
infrastructure that incorporates options
for disability access within its general
structure. Nothing in the priority would
preclude an applicant from proposing
research in this area. However, NIDRR
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does not wish to further specify the
research and development areas or
target populations, because we do not
want to limit the number and breadth of
applications submitted under this
priority. The peer review process will
determine the merits of each proposal.

Change: None.

Comment: One commenter suggested
the priority require the inclusion of
individuals with disabilities on the
teams that develop the cloud and Web
technologies contemplated by the
priority. In this context, the commenter
also suggested that the proposed teams
address authentication technology, such
as easy-to-understand processes for
logging onto the Web.

Discussion: NIDRR agrees that it is
important for its grantees to include
individuals with disabilities in research
and development plans and activities.
The General Disability and
Rehabilitation Research Projects
Requirements priority (71 FR 25472),
which we apply to all DRRP
competitions, requires that DRPPs
“involve individuals with disabilities in
planning and implementing the DRPP’s
research, training, and dissemination
activities, and in evaluating its work.”
This requirement allows all applicants
the flexibility to propose how they will
include individuals with disabilities in
their activities.

The specific research and
development topic suggested by the
commenter—authentication
technology—is consistent with the
proposed priority, which requires the
DRRP to contribute to the development
of an inclusive cloud and Web
infrastructure that incorporates options
for disability access within its general
structure. The peer review process will
determine the merits of each proposal.

Change: None.

Comment: One commenter suggested
that the priority address the creation of
inclusive, cross-platform, Web-based
applications that can be modified easily
in response to user accessibility issues,
as well as the development of tools to
support testing user interfaces in leisure
contexts.

Discussion: The topics suggested by
the commenter are generally consistent
with the priority. The priority requires
the DRRP to contribute to the
development of an inclusive cloud and
Web infrastructure that incorporates
options for disability access within its
general structure, which would include
modifiable options. Further, nothing in
the priority would preclude an
applicant from proposing research on
user interfaces related to engagement in
leisure activities. The peer review

process will determine the merits of
each proposal.

Change: None.

Comment: One commenter suggested
that the priority address information
management topics, including how to
manage user profiles and accessibility
options over time, as technology
evolves. The commenter noted that
research on information management by
individuals with disabilities and those
in their support circles is needed to
determine how technology use may
influence an individual’s sense of time
management, competence, and
connectedness to others.

Discussion: The topics suggested by
the commenter are consistent with the
proposed priority, which requires the
DRRP to contribute to the development
of an inclusive cloud and Web
infrastructure that incorporates options
for disability access within its general
structure. Nothing in the priority would
preclude an applicant from proposing
research in these areas. However,
NIDRR does not wish to further specify
the research requirements in the way
suggested by the commenter because we
do not want to limit the number and
breadth of applications submitted under
this priority. The peer review process
will determine the merits of each
proposal.

Change: None.

Comment: One commenter suggested
that the priority address the social
impact of individuals with disabilities
sharing Web accessibility experiences
and approaches. The commenter also
suggested that the priority address
research on the relationship between
inclusive cloud and Web design and
self-determination.

Discussion: NIDRR agrees that the
social impact of cloud and Web
technology is important, particularly as
it affects participation and social
networks. The topics suggested by the
commenter may be consistent with the
priority if they are framed to meet the
purpose of the priority, which is to
contribute to the development of an
inclusive cloud and Web infrastructure
that incorporates options for disability
access within its general structure. This
includes identifying, designing,
prototyping, and assessing promising
methods and systems for a cloud and
Web infrastructure that addresses the
needs of individuals with disabilities.
For example, Table 1 of the priority
includes a suggested research question,
“How to enable individuals with
disabilities to share accessibility
experiences and approaches.”

Change: None.

Comment: Three commenters stated
that the needs of individuals with

disabilities cannot be addressed with a
sole focus on technology and that one of
the primary factors limiting technology
utilization for individuals with
disabilities is the high poverty rate
experienced by this population. The
commenters noted the prohibitive costs
of assistive technology required to use
the Internet. The commenters
recommended that the proposed priority
be revised to include a focus on the
relationship between poverty and
disability.

Discussion: NIDRR agrees that poverty
affects technology and Web utilization
by individuals with disabilities, in part
because individuals with disabilities
currently are required to purchase
separate accessibility software and
assistive devices for each device they
use to access the Web. However, the
DRRP on inclusive cloud and Web
computing is designed specifically to
contribute to the development of an
inclusive cloud and Web infrastructure
that incorporates options for disability
access within its general structure. A
more inclusive infrastructure may
reduce the need for individuals with
disabilities to purchase separate
equipment and thereby reduce the
economic burden of Web use by
individuals with disabilities.

Nothing in the priority precludes an
applicant from proposing research
questions specific to poverty, as long as
the research questions are framed to
meet the purpose and requirements of
the priority. However, NIDRR does not
wish to further specify the research
requirements in the way suggested by
the commenter because we do not want
to limit the number and breadth of
applications submitted under this
priority. The peer review process will
determine the merits of each proposal.

Change: None.

Comment: Three commenters stated
that the proposed priority focuses on the
development of technologies and
products solely for the benefit of
individuals with disabilities and
recommended a change to make the
final priority more focused on the
development of universally designed
products.

Discussion: For purposes of this
priority, NIDRR uses the term “inclusive
cloud and Web infrastructure” to mean
the same thing as a “universally
designed” cloud and Web
infrastructure. An inclusive cloud and
Web infrastructure is one that is
accessible to a wide range of
individuals, including individuals with
disabilities. Contributions to the
development of an inclusive cloud and
Web infrastructure may reduce the need
for specialized adaptations or the
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purchase of assistive technology
equipment.

NIDRR would also like to note that
the purpose of the DRRP is not to
develop technologies and products, as
suggested by the commenter, but to
develop methods of, systems for, and
technical approaches to developing an
inclusive cloud and Web infrastructure.
The proposed priority requires the
DRRP to “identify, design, prototype,
and assess promising methods and
systems for, and technical approaches to
designing, a cloud and Web
infrastructure that addresses the needs
of individuals with disabilities.” If the
grantee under this priority is successful
in contributing to the development of a
more universally-designed and
inclusive cloud and Web infrastructure,
there is likely to be a stronger
foundation for the further development
of universally designed products for
widespread use, as suggested by the
commenter.

Change: None.

Comment: Three commenters
recommended that the final priority
require research that is related to the
employment of individuals with
disabilities. The commenters also noted
that none of the research questions
included in Table 1 of the proposed
priority addresses employment.

Discussion: NIDRR agrees that
employment is a critical outcome for the
population of individuals with
disabilities. We have developed this
priority because we believe that a more
inclusive cloud and Web infrastructure
is likely to contribute to improved
employment outcomes for individuals
with disabilities. With a more inclusive
cloud and Web infrastructure, for
example, individuals with disabilities
are likely to have more direct access to
the Web without the need for additional
assistive technologies, thereby creating

opportunities to search and apply for
jobs and engage in work online.

The priority requires applicants to
address at least one of the research
questions in Table 1 but also allows
applicants to focus on additional
research questions not reflected in Table
1. If applicants choose to focus on
additional research questions, such as
those related to employment, they must
explain how work on the additional
question or questions will advance
disability access in cloud and Web
infrastructure design.

In sum, nothing in the priority
precludes an applicant from proposing
research related to employment, as long
as the research questions are framed to
meet the requirements of the priority.
However, NIDRR does not wish to
further specify the research
requirements in the way suggested by
the commenters because we do not want
to limit the number and breadth of
applications submitted under this
priority. The peer review process will
determine the merits of each proposal.

Change: None.

Comment: None.

Discussion: In the proposed priority,
Table 1 is located in the background
section, which will not be published as
part of this notice of final priority.
Because the contents of Table 1 are
integral to the priority and its
requirements, we are including it in the
priority.

Change: NIDRR has included the text
of Table 1 in the text of the final
priority.

FINAL PRIORITY:

DRRP on Inclusive Cloud and Web
Computing.

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes a priority for a Disability and
Rehabilitation Research Project (DRRP)
on inclusive cloud and Web computing.

The DRRP must contribute to the
development of an inclusive cloud and
Web infrastructure that incorporates
options for disability access within its
general structure.

To contribute to this initiative, the
DRRP must—

(1) Identify, design, prototype, and
assess promising methods and systems
for, and technical approaches to
designing, a cloud and Web
infrastructure that addresses the needs
of individuals with disabilities. The
DRRP must address at least one of the
research questions outlined in Table 1.
Applicants may also choose to address
additional research questions not
reflected in Table 1. In that case, the
application must fully explain how
work on the additional topic or topics
proposed by the applicant will advance
disability access in cloud and Web
infrastructure design.

(2) Conduct knowledge translation
activities (e.g., training, technical
assistance, dissemination, collaboration)
in order to facilitate use of the research
results by key stakeholders (e.g.,
individuals with disabilities, computer
scientists, other researchers and
software developers working on
accessibility technology, policy makers,
international partners).

(3) Demonstrate meaningful
involvement by key stakeholder groups
(e.g., individuals with disabilities,
computer scientists, software developers
and researchers working on accessibility
technology, policy makers, international
partners) in order to maximize the
relevance and usability of the research
conducted under this priority.
Involvement may include, but is not
limited to, participation in a
multidisciplinary research team,
advisory board, focus group, or other
participatory action research method.

TABLE 1—RESEARCH QUESTIONS OF IMPORTANCE IN DEVELOPING INCLUSIVE CLOUD AND WEB COMPUTING

INFRASTRUCTURE

Research questions

Possible computer science approaches

How to make content and interactions easier to understand for individuals with mental disabilities
How to make it easier for individuals with disabilities to log on to the Web
How to change the presentation of information on Web pages to respond to difficulties encountered

by individuals with disabilities.

How to manage user profiles and accessibility options over time, as technology evolves
How to make software more easily modifiable to meet individual needs
How to improve the ability of software tools to identify accessibility problems in documents ...
How to enable individuals with disabilities to share accessibility experiences and approaches
How to incorporate specific accessibility features (e.g., closed captioning, volume control, video de-

scription, screen reader technology, accessible user interfaces) into an inclusive Web infrastruc-

ture.

Natural language processing.
Authentication technology.
Adaptive user interfaces.

Federated information management.
Software architecture.

Automated user interface testing.
Social computing.

Software design.
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Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we choose
to use this priority, we invite applications
through a notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this final priority only
on a reasoned determination that its
benefits justify its costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that this regulatory
action is consistent with the principles
in Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

The benefits of the Disability and
Rehabilitation Research Projects and
Centers Program have been well
established over the years, as projects
similar to the one envisioned by the
final priority have been completed
successfully. Establishing a new DRRP
based on the final priority would
generate new knowledge through
research and development and improve
the lives of individuals with disabilities.
The new DRRP would generate,
disseminate, and promote the use of
new information that would improve
the options for individuals with
disabilities to perform regular activities
of their choice in the community.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) by
contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD or a TTY, call
the FRS, toll free, at 1-800-877-8339.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.
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Dated: May 1, 2013.
Michael K. Yudin,

Delegated the authority to perform the
functions and duties of the Assistant
Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2013-10823 Filed 5-6-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il

[CFDA Numbers: 84.133A-3 and 84.133A—-
9; 84.133A-4 and 84.133A-10; and 84.133A-
5 and 84.133A-11]

Final Priorities and Definitions—NIDRR
DRRP—Community Living and
Participation, Health and Function, and
Employment of Individuals With
Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final priorities and definitions.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services announces priorities and
definitions for the Disability and
Rehabilitation Research Projects and
Centers Program administered by the
National Institute on Disability and
Rehabilitation Research (NIDRR).
Specifically, we announce priorities and
definitions for Disability and
Rehabilitation Research Projects (DRRP)
on Community Living and Participation
of Individuals with Disabilities (Priority
1), Health and Function of Individuals
with Disabilities (Priority 2), and
Employment of Individuals with
Disabilities (Priority 3).

If an applicant proposes to conduct
research under these priorities, the
research must be focused on one of the
four stages of research defined in this
notice of final priorities and definitions.

The Assistant Secretary for Special
Education and Rehabilitative Services
may use these priorities and definitions
for competitions in fiscal year (FY) 2013
and later years. We take this action to
focus research attention on areas of
national need. We intend these
priorities to improve community living
and participation, health and function,
and employment outcomes of
individuals with disabilities.

DATES: Effective Date: These priorities
and definitions are effective June 6,
2013.

FOR FURTHER INFORMATION CONTACT:
Marlene Spencer, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 5133, Potomac Center Plaza (PCP),
Washington, DC 20202-2700.

Telephone: (202) 245-7532 or by email:
marlene.spencer@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The purpose of
the Disability and Rehabilitation
Research Projects and Centers Program
is to plan and conduct research,
demonstration projects, training, and
related activities, including
international activities, to develop
methods, procedures, and rehabilitation
technology that maximize the full
inclusion and integration into society,
employment, independent living, family
support, and economic and social self-
sufficiency of individuals with
disabilities, especially individuals with
the most severe disabilities, and to
improve the effectiveness of services
authorized under the Rehabilitation Act
of 1973, as amended (Rehabilitation
Act).

DRRPs

DRRPs carry out one or more of the
following types of activities, as specified
and defined in 34 CFR 350.13 through
350.19: research, training,
demonstration, development,
dissemination, utilization, and technical
assistance. An applicant under this
program must demonstrate in its
application how it will address, in
whole or in part, the needs of
individuals with disabilities from
minority backgrounds (34 CFR
350.40(a)). The approaches an applicant
may take to meet this requirement are
found in 34 CFR 350.40(b).

Additional information on the DRRP
program can be found at: http://
www2.ed.gov/rschstat/research/pubs/
res-program.html#DRRP.

Program Authority: 29 U.S.C. 762(g)
and 764(a).

Applicable Program Regulations: 34
CFR part 350.

We published a notice of proposed
priorities and definitions for this
program in the Federal Register on
January 25, 2013 (78 FR 5330). That
notice contained background
information and our reasons for
proposing these particular priorities and
definitions.

There are differences between the
notice of proposed priorities and
definitions and this notice of final
priorities and definitions as discussed
in the Analysis of Comments and
Changes section elsewhere in this
notice.

Public Comment: In response to our
invitation in the notice of proposed

priorities and definitions, seven parties
submitted comments on the proposed
priorities.

Generally, we do not address
technical and other minor changes or
suggested changes the law does not
authorize us to make under the
applicable statutory authority. In
addition, we do not address general
comments that raised concerns not
directly related to the proposed priority
or definitions.

Analysis of Comments and Changes:
An analysis of the comments and of any
changes in these priorities since
publication of the notice of proposed
priorities and definitions follows.

DRRP on Community Living and
Participation of Individuals With
Disabilities (Priority 1)

Comment: One commenter
recommended that NIDRR revise the
priority to require applicants to include
Family-to-Family Health Information
Centers, Parent Training and
Information Centers, and Centers for
Independent Living among the
stakeholders under paragraph (1)(d).

Discussion: Applicants can propose
collaboration with Family-to-Family
Health Information Centers, Parent
Training and Information Centers, and
Centers for Independent Living.
However, NIDRR does not believe that
it should specity the stakeholders that
applicants must involve in their
research and development activities.
The stakeholders recommended by the
commenter may not be relevant to many
of the research or development topics
that could be proposed under this
priority, and we do not want to limit the
number and breadth of applications that
could be submitted. The peer review
process will determine the merits of
each proposal.

Changes: None.

Comment: Three commenters noted
that socioeconomic barriers often
magnify disability-related barriers to
community living and participation.
These commenters recommended that
NIDRR focus this priority on the
development of, or research on,
interventions for improving community
living and participation outcomes for
low income and ethnic minority
individuals with disabilities.

Discussion: Applicants are free to
specify their target population as
individuals with disabilities who are
ethnic minorities or who have low
income. The priority areas under
paragraph (a) allow applicants to specify
target populations of individuals with
disabilities generally or within specific
disability or demographic groups.
NIDRR does not want to limit the
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number and breadth of applications
submitted under this priority by further
specifying the target population. The
peer review process will determine the
merits of each proposal.

Changes: None.

Comment: Three commenters
recommended that NIDRR focus this
priority on the use of social-networking
tools to enhance community living and
participation outcomes among people
with disabilities.

Discussion: Applicants are free to
propose research or development
projects that focus on the use of social-
networking tools to enhance community
living and participation among
individuals with disabilities. A focus on
social-networking tools could be
proposed under many of the priority
areas that are listed under paragraph
(1)(a). However, we do not want to limit
the number and breadth of applications
submitted under this priority by
requiring all applicants to focus their
proposed research or development
activities on social-networking tools.
The peer review process will determine
the merits of each proposal.

Changes: None.

Comment: Three commenters
recommended that NIDRR should focus
the priority on building the evidence
base for peer mentoring and related
community supports that are designed
to enhance community living and
participation outcomes of individuals
with disabilities.

Discussion: Applicants are free to
propose research or development
projects that focus on peer mentoring
and related community supports. A
focus on peer mentoring and related
community supports could be proposed
under many of the priority areas that are
listed under paragraph (1)(a). However,
we do not want to limit the number and
breadth of applications submitted under
this priority area by requiring all
applicants to focus their proposed
research or development activities on
peer mentoring or related supports. The
peer review process will determine the
merits of each proposal.

Changes: None.

Health and Function of Individuals
With Disabilities (Priority 2)

Comment: One commenter suggested
that NIDRR revise paragraph (1)(a)(iv) to
require applicants to focus on the
Affordable Care Act (ACA) as a policy
contributing to improved health and
function of individuals with disabilities.
Further, the commenter suggested that
the priority require applicants to
conduct research on programs that
highlight State-level implications of the
ACA.

Discussion: NIDRR agrees that
research related to ACA implementation
at the State level is timely and
potentially relevant to the health and
function outcomes of individuals with
disabilities. Applicants are free to
propose research related to the ACA.
However, NIDRR does not believe it
should require applicants to focus on
specific policies under paragraph
(1)(a)(iv) or specify whether the research
should be at the local, State, or national
level. We also do not want to limit the
number and breadth of applications
submitted under this priority by
precluding research or development
related to other policies that are relevant
to the health and function of individuals
with disabilities. The peer review
process will determine the merits of
each proposal.

Changes: None.

Comment: In relation to paragraph
(1)(a)(vi) of the proposed priority, one
commenter noted that transitions from
pediatric to adult health care services
and providers can be complex for youth
with disabilities. To address this
complexity, the commenter
recommended that NIDRR revise the
priority to require applicants to include
Family-to-Family Health Information
Centers and Centers for Independent
Living among the stakeholders under
paragraph (1)(d).

Discussion: NIDRR agrees that health
care transitions may be a good topic for
research or development activities
under paragraph (1)(a)(vi). Applicants
choosing to address this priority area are
free to propose collaboration with
Family-to-Family Health Information
Centers and Centers for Independent
Living. However, NIDRR does not want
to further specify the stakeholders that
applicants must involve in their
research and development activities.
The stakeholders recommended by the
commenter may not be relevant to many
of the research or development topics
that could be proposed under this
priority, and we do not want to limit the
number and breadth of applications that
could be submitted. The peer review
process will determine the merits of
each proposal.

Changes: None.

DRRP on Employment of Individuals
With Disabilities (Priority 3)

Comment: One commenter
recommended that NIDRR revise the
priority to require applicants to include
Parent Training and Information Centers
and Centers for Independent Living
among the stakeholders under
paragraph (1)(d).

Discussion: Applicants are free to
propose collaboration with Parent

Training and Information Centers and
Centers for Independent Living.
However, NIDRR does not believe it
should further specify the stakeholders
that applicants must involve in their
research and development activities.
The stakeholders recommended by the
commenter may not be relevant to many
of the research or development topics
that could be proposed under this
priority. We do not want to limit the
number and breadth of applications that
could be submitted under this priority.
The peer review process will determine
the merits of each proposal.

Changes: None.

Comments on all three priorities:

Comment: One commenter noted that
the best way to improve outcomes of
individuals with disabilities is through
local-level collaboration and planning.
This commenter suggested that all three
priorities require applicants to
collaborate with stakeholders at the
local level, including church groups,
volunteer organizations, and individuals
with disabilities and their families.

Discussion: Generally, this suggestion
is consistent with each priority’s
requirement that the DRRPs involve key
stakeholder groups in their research or
development activities. However,
NIDRR does not believe it should
specify that stakeholder involvement
must occur at the local level since the
involvement of local stakeholders might
not be relevant to the proposed research.
We expect applicants to involve
stakeholders whose contributions will
enhance the outcomes of the research
investment. The peer review process
will determine the merits of each
proposal.

Changes: None.

Comment: One commenter suggested
NIDRR include a priority area for
transition-aged youth in each of the
three proposed priorities. The
commenter recommended that NIDRR
revise this priority area in each priority
to specify that transition age begins at
14.

Discussion: NIDRR has purposefully
written this and other priority areas
broadly so that applicants may specify
the details of their proposed research or
development projects according to their
knowledge and expertise and the
specific needs for knowledge that they
see in their respective fields. We do not
want to limit the number and breadth of
applications submitted by defining
transition-age too specifically.
Applicants who respond under this
priority area are free to specify the age
range that defines transition-aged youth.
The peer review process will determine
the merits of each proposal.

Changes: None.
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Comment: None.

Discussion: NIDRR has determined
that the priority area, ‘‘research,
knowledge translation, and capacity
building,” described in paragraph
(1)(a)(v) of each of the three priorities
does not belong in the list of possible
priority areas in which an applicant
may propose to conduct research or
development activities in our field-
initiated competitions. The other
priority areas listed in paragraph (1)(a)
are examples of substantive topics on
which the project may focus its research
or development activities. Further,
paragraph (1)(c) already requires
grantees to conduct knowledge
translation activities in order to
facilitate use of interventions, programs,
technologies or products resulting from
research or development activities
supEorted by the project.

Changes: NIDRR has removed
paragraph (1)(a)(v) from each of the
three priorities and renumbered the
paragraph or paragraphs that follow
accordingly.

Comment: None.

Discussion: NIDRR is making minor
wording adjustments to the introductory
text of paragraph (1)(a) of each priority,
and to the priority areas that follow the
introductory text of paragraph (1)(a). As
originally written, each broad topic area
repeated the same language about the
target audience, namely, “individuals
with disabilities as a group or on
individuals in specific disability or
demographic subpopulations of
individuals with disabilities.” This
language was repeated subsequently in
each of the priority areas. NIDRR is
simplifying the priority by identifying
the target population in the overall
introduction and eliminating it from
each specific priority area.

Changes: NIDRR has amended
paragraph (1)(a) and its subordinate
paragraph in each of the three priorities,
so that it is clear to applicants that they
may focus on individuals with
disabilities as a group or on individuals
in specific disability or demographic
subpopulations of individuals with
disabilities.

Comments on the proposed
definitions.

Comment: One commenter
recommended that NIDRR modify the
definitions of “intervention
development” and “intervention
efficacy” to emphasize that
interventions may be more or less
efficacious depending on the socio-
demographic characteristics of the target
population.

Discussion: NIDRR agrees with the
commenter’s rational but believes that
the proposed definitions of

“intervention development” and
“intervention efficacy’ already include
these points and thus do not need to be
changed. For example, the definitions
include the point that “intervention
development” involves specifying target
populations. The definitions also state
that “intervention efficacy” research
may “identify factors or individual
characteristics that affect the
relationship between the intervention
and outcomes.” Because these
definitions already allow for the type of
sub-population analysis and findings
that the commenter suggests, we are not
making changes to these definitions.

Changes: None.

FINAL PRIORITIES:

DRRPs on Community Living and
Participation of Individuals with
Disabilities; Health and Function of
Individuals with Disabilities; and
Employment of Individuals with
Disabilities.

Note: Each of these priorities is associated
with two CFDA numbers—one for use by
applicants who are proposing research
activities, and one for use by applicants who
are proposing development activities. We
describe the appropriate use of these CFDA
numbers in the Notice Inviting Applications
that is published elsewhere in this issue of
the Federal Register.

Priority 1—DRRP on Community Living
and Participation of Individuals With
Disabilities

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes a priority for a Disability
Rehabilitation Research Project (DRRP)
on Community Living and Participation
of Individuals with Disabilities. The
DRRPs must contribute to the outcome
of maximizing the community living
and participation outcomes of
individuals with disabilities.

(1) To contribute to this outcome, the
DRRP must—

(a) Conduct either research activities
or development activities, in one or
more of the following priority areas,
focusing on individuals with disabilities
as a group or on individuals in specific
disability or demographic
subpopulations of individuals with
disabilities:

(i) Technology to improve community
living and participation outcomes for
individuals with disabilities.

(ii) Individual and environmental
factors associated with improved
community living and participation
outcomes for individuals with
disabilities.

(iii) Interventions that contribute to
improved community living and
participation outcomes for individuals
with disabilities. Interventions include

any strategy, practice, program, policy,
or tool that, when implemented as
intended, contributes to improvements
in outcomes for individuals with
disabilities.

(iv) Effects of government policies and
programs on community living and
participation outcomes for individuals
with disabilities.

(v) Practices and policies that
contribute to improved community
living and participation outcomes for
transition-aged youth with disabilities;

(b) If conducting research under
paragraph (1)(a) of this priority, focus its
research on a specific stage of research.
If the DRRP is to conduct research that
can be categorized under more than one
stage, including research that progresses
from one stage to another, those stages
must be clearly specified. These stages,
exploration and discovery, intervention
development, intervention efficacy, and
scale-up evaluation, are defined in this
notice;

(c) Conduct knowledge translation
activities (i.e., training, technical
assistance, utilization, dissemination) in
order to facilitate stakeholder (e.g.,
individuals with disabilities, employers,
policymakers, practitioners) use of the
interventions, programs, technologies,
or products that resulted from the
research or development activities
conducted under paragraph (1)(a) of this
priority; and

(d) Involve key stakeholder groups in
the activities conducted under
paragraph (1)(a) of this priority in order
to maximize the relevance and usability
of the research or development products
to be developed under this priority.

Priority 2—Health and Function of
Individuals With Disabilities

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes a priority for a Disability and
Rehabilitation Research Project (DRRP)
on Health and Function of Individuals
with Disabilities. The DRRPs must
contribute to the outcome of
maximizing health and function
outcomes of individuals with
disabilities.

(1) To contribute to this outcome, the
DRRP must—

(a) Conduct either research activities
or development activities in one or more
of the following priority areas, focusing
on individuals with disabilities as a
group or on individuals in specific
disability or demographic
subpopulations of individuals with
disabilities:

(i) Technology to improve health and
function outcomes for individuals with
disabilities.
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(ii) Individual and environmental
factors associated with improved access
to rehabilitation and healthcare and
improved health and function outcomes
for individuals with disabilities.

(iii) Interventions that contribute to
improved health and function outcomes
for individuals with disabilities.
Interventions include any strategy,
practice, program, policy, or tool that,
when implemented as intended,
contributes to improvements in
outcomes for individuals with
disabilities.

(iv) Effects of government policies and
programs on health care access and on
health and function outcomes for
individuals with disabilities.

(v) Practices and policies that
contribute to improved health and
function outcomes for transition-aged
youth with disabilities;

(b) If conducting research under
paragraph (1)(a) of this priority, focus its
research on a specific stage of research.
If the DRRP is to conduct research that
can be categorized under more than one
stage, including research that progresses
from one stage to another, those stages
must be clearly specified. These stages,
exploration and discovery, intervention
development, intervention efficacy, and
scale-up evaluation, are defined in this
notice;

(c) Conduct knowledge translation
activities (i.e., training, technical
assistance, utilization, dissemination) in
order to facilitate stakeholder (e.g.,
individuals with disabilities, employers,
policymakers, practitioners) use of the
interventions, programs, technologies,
or products that resulted from the
research or development activities
conducted under paragraph (1)(a) of this
priority; and

(d) Involve key stakeholder groups in
the activities conducted under
paragraph (1)(a) of this priority in order
to maximize the relevance and usability
of the research or development products
to be developed under this priority.

Priority 3—DRRP on Employment of
Individuals With Disabilities

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes a priority for a Disability and
Rehabilitation Research Project (DRRP)
on Employment of Individuals with
Disabilities. The DRRPs must contribute
to the outcome of maximizing
employment outcomes of individuals
with disabilities.

(1) To contribute to this outcome, the
DRRP must—

(a) Conduct either research activities
or development activities, in one or
more of the following priority areas,
focusing on individuals with disabilities

as a group or on individuals in specific
disability or demographic
subpopulations of individuals with
disabilities:

(i) Technology to improve
employment outcomes for individuals
with disabilities.

(ii) Individual and environmental
factors associated with improved
employment outcomes for individuals
with disabilities.

(iii) Interventions that contribute to
improved employment outcomes for
individuals with disabilities.
Interventions include any strategy,
practice, program, policy, or tool that,
when implemented as intended,
contributes to improvements in
outcomes for individuals with
disabilities.

(iv) Effects of government policies and
programs on employment outcomes for
individuals with disabilities.

(v) Practices and policies that
contribute to improved employment
outcomes for transition-aged youth with
disabilities.

(vi) Vocational rehabilitation (VR)
practices that contribute to improved
employment outcomes for individuals
with disabilities;

(b) If conducting research under
paragraph(1)(a) of this priority, focus its
research on a specific stage of research.
If the DRRP is to conduct research that
can be categorized under more than one
stage, including research that progresses
from one stage to another, those stages
must be clearly specified. These stages,
exploration and discovery, intervention
development, intervention efficacy, and
scale-up evaluation, are defined in this
notice;

(c) Conduct knowledge translation
activities (i.e., training, technical
assistance, utilization, dissemination) in
order to facilitate stakeholder (e.g.,
individuals with disabilities, employers,
policymakers, practitioners) use of the
interventions, programs, technologies,
or products that resulted from the
research activities, development
activities, or both, conducted under
paragraph (1)(a) of this priority; and

(d) Involve key stakeholder groups in
the activities conducted under
paragraphs (1)(a) of this priority in order
to maximize the relevance and usability
of the research or development products
to be developed under this priority.

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(1)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

FINAL DEFINITIONS:

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes the following definitions for
this program. We may apply one or
more of these definition in any year in
which this program is in effect.

Exploration and discovery means the
stage of research that generates
hypotheses or theories by conducting
new and refined analyses of data,
producing observational findings, and
creating other sources of research-based
information. This research stage may
include identifying or describing the
barriers to and facilitators of improved
outcomes of individuals with
disabilities, as well as identifying or
describing existing practices, programs,
or policies that are associated with
important aspects of the lives of
individuals with disabilities. Results
achieved under this stage of research
may inform the development of
interventions or lead to evaluations of
interventions or policies. The results of
the exploration and discovery stage of
research may also be used to inform
decisions or priorities.

Intervention development means the
stage of research that focuses on
generating and testing interventions that
have the potential to improve outcomes
for individuals with disabilities.
Intervention development involves
determining the active components of
possible interventions, developing
measures that would be required to
illustrate outcomes, specifying target
populations, conducting field tests, and
assessing the feasibility of conducting a
well-designed interventions study.
Results from this stage of research may
be used to inform the design of a study
to test the efficacy of an intervention.

Intervention efficacy means the stage
of research during which a project
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evaluates and tests whether an
intervention is feasible, practical, and
has the potential to yield positive
outcomes for individuals with
disabilities. Efficacy research may assess
the strength of the relationships
between an intervention and outcomes,
and may identify factors or individual
characteristics that affect the
relationship between the intervention
and outcomes. Efficacy research can
inform decisions about whether there is
sufficient evidence to support “scaling-
up” an intervention to other sites and
contexts. This stage of research can
include assessing the training needed
for wide-scale implementation of the
intervention, and approaches to
evaluation of the intervention in real
world applications.

Scale-up evaluation means the stage
of research during which a project
analyzes whether an intervention is
effective in producing improved
outcomes for individuals with
disabilities when implemented in a real-
world setting. During this stage of
research, a project tests the outcomes of
an evidence-based intervention in
different settings. It examines the
challenges to successful replication of
the intervention, and the circumstances
and activities that contribute to
successful adoption of the intervention
in real-world settings. This stage of
research may also include well-designed
studies of an intervention that has been
widely adopted in practice, but that
lacks a sufficient evidence-base to
demonstrate its effectiveness.

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

NOTE: This notice does not solicit
applications. In any year in which we choose
to use one or more of these priorities and
definitions, we invite applications through a
notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is “significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include ““identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these final priorities
and definitions only on a reasoned
determination that their benefits justify
their costs. In choosing among
alternative regulatory approaches, we
selected those approaches that
maximize net benefits. Based on the
analysis that follows, the Department
believes that this regulatory action is
consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Summary of potential costs and
benefits:

The benefits of the Disability and
Rehabilitation Research Projects and
Centers Programs have been well
established over the years in that similar
projects have been completed
successfully. These final priorities and
definitions will generate new
knowledge through research and
development.

Another benefit of these final
priorities is that establishing new
DRRPs will improve the lives of
individuals with disabilities. The new
DRRPs will provide support and
assistance for NIDRR grantees as they
generate, disseminate, and promote the
use of new information that will
improve the options for individuals
with disabilities to perform regular
activities of their choice in the
community.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
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have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: May 2, 2013.
Michael K. Yudin,

Delegated the authority to perform the
functions and duties of Assistant Secretary
for Special Education and Rehabilitative
Services.

[FR Doc. 2013-10829 Filed 5-6—13; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120905422-3394-01]
RIN 0648-BC50

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Exempted Fishery for the
Spiny Dodfish Fishery in the Waters
East and West of Cape Cod, MA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule.

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 52

Federal Acquisition Regulation;
Government Property

CFR Correction

In Title 48 of the Code of Federal
Regulations, Chapter 1 (Parts 52 to 99),
revised as of October 1, 2012, on page
411, in section 52.249-2, paragraph (i)
of the clause is reinstated to read as
follows:

52.249-2 Termination for Convenience of
the Government (Fixed-Price).
* * * * *

(i) The cost principles and procedures
of part 31 of the Federal Acquisition
Regulation, in effect on the date of this
contract, shall govern all costs claimed,
agreed to, or determined under this
clause.

* * * * *
[FR Doc. 2013—-10955 Filed 5-6—13; 8:45 am]
BILLING CODE 1501-01-D

SUMMARY: This interim final rule
modifies the regulations implementing
the Northeast (NE) Multispecies Fishery
Management Plan (FMP) to allow
vessels fishing with a NE Federal spiny
dogfish permit to fish in an area east of
Cape Cod, MA (Eastern Exemption
Area) with gillnet and longline gear,
from June through December and with
handgear from June through August,
and to fish in Cape Cod Bay (Western
Exemption Area) with longline gear and
handgear from June through August.
This action allows vessels to harvest
spiny dogfish in a manner that is
consistent with the bycatch reduction
objectives of the NE Multispecies FMP.
DATES: Effective June 1, 2013.
Comments on the Western Exemption
Area must be received no later than 5
p-m., eastern daylight time, on June 6,
2013.

ADDRESSES: An environmental
assessment (EA) was prepared for this
action and other considered alternatives
and provides an analysis of the impacts
of the approved measures and
alternatives. Copies of this action,
including the EA and the Initial
Regulatory Flexibility Analysis (IRFA),
are available on request from John K.
Bullard, Regional Administrator,
Northeast Regional Office, 55 Great
Republic Drive, Gloucester, MA 01930.
These documents are also available
online at http://www.nero.noaa.gov.

You may submit comments, identified
by NOAA-NMFS-2012-0195, by any
one of the following methods:

e Written comments (paper, disk, or
CD-ROM) should be sent to Thomas A.
Nies, Executive Director, New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
Mark the outside of the envelope,
“Comments on Spiny Dogfish Exempted
Fishery.”

e Comments also may be sent via
facsimile (fax) to (978) 465—3116.

e Submit all electronic public
comments via the Federal e-Rulemaking
Portal. Go to www.regulationss.gov/
#!docketDetail,D=NOAA-NMFS-2012-
0195, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments will be
posted for public viewing as they are
received. All comments received are a
part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Travis Ford, Fishery Policy Analyst,
978-281-9233; fax 978-281-9135;
email: fravis.ford@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

Current regulations, implemented
under Framework Adjustment 9 (60 FR
19364, April 18, 1995) and expanded
under Amendment 7 to the FMP (61 FR
27710, May 31, 1996), contain a NE
multispecies fishing mortality and
bycatch reduction measure that is
applied to the Gulf of Maine (GOM),
Georges Bank (GB), and Southern New
England Exemption Areas found in
§648.80. A vessel may not fish in these
areas unless it is fishing under a NE
multispecies or a scallop days-at-sea
(DAS) allocation; is fishing with
exempted gear; is fishing under the
Small Vessel, Handgear (A or B) or
Party/Charter permit restrictions; or is
fishing in an exempted fishery. The
procedure for adding, modifying, or
deleting fisheries from the list of
exempted fisheries is found in § 648.80.
A fishery may be exempted by the
Regional Administrator (RA) if, after
consultation with the New England
Fishery Management Council (Council),
the RA determines, based on sufficient
available data or information, that the
bycatch of regulated species (the subset
of NE multispecies that requires vessels
to use regulated mesh) is, or can be
reduced to, less than 5 percent by
weight of the total catch, and that such
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exemption will not jeopardize the
fishing mortality objectives of the FMP.
We apply the 5-percent NE multispecies
threshold at the trip level. Therefore, the
percentages calculated were based on
the percent of multispecies a vessel
caught on a given trip.

Representatives from the NE
multispecies sector fleet submitted two
exempted fishery requests to the NMFS
Northeast Regional Office in December
of 2011, requesting that we consider an
exempted fishery for gillnet, longline,
and handgear vessels targeting spiny
dogfish in portions of the GOM and GB.
Sector vessels targeting spiny dogfish in
the requested area are currently required
to fish on a declared NE multispecies
trip and are charged a discard rate that
is determined by the Northeast Fisheries
Observer Program (NEFOP) and at-sea
monitoring (ASM) discard data. The
discard rate is based on the sector, area
fished, and gear type, and is referred to
as a discard stratum. Because discard
strata are not defined based on target
species, vessels targeting spiny dogfish
(and catching very little groundfish) are
being charged the discard rate that is
used for all other declared groundfish
trips in the discard stratum that applies
to the sector, area fished, and gear type.
This leads to calculations of higher
discard rates of groundfish than
observed on trips targeting spiny
dogfish. We are required to deduct these
calculated discards from the sector’s
Annual Catch Entitlement (ACE).
Forfeiting the value of these often
uncaught calculated discards, which
otherwise could have been landed for
sale, has created an economic burden
for sector fishermen. It has particularly
affected the sector’s ‘“‘choke stocks,” i.e.,
fish for which the sector has a small
amount of ACE, either because of a low
catch history for that stock or a small
annual catch limit (ACL) for the stock.

The original requests from industry
proposed a year-round exempted fishery
in statistical areas 514, 515, and 521 for
vessels using gillnet, longline, and
handgear. Due to too few observed trips
in large portions of these areas and
elevated groundfish bycatch recorded
for the trips we do have information for,
this action modifies the requested
exempted fishery by exempting vessels
using certain gear from the NE
multispecies regulations in two smaller
areas in the waters east and west of
Cape Cod, MA, for limited times during
the year, depending on the gear type
used. One area is east of Cape Cod,
which will be referred to as the Eastern
Cape Cod Spiny Dogfish Exemption
Area. The other area is south of
42°11.5" N. lat. and west of 70° W. long.
which will be will be referred to as the

Western Cape Cod Spiny Dogfish
Exemption Area.

In the Eastern Exemption Area (east of
Cape Cod), this action exempts vessels
using gillnet and longline gear from
June through December, and vessels
using handgear from June through
August. The Eastern Exemption Area
and the months of the exemption were
developed based on information
showing that, of a total of 642 observed
trips in fishing years (FY) 2010 and
2011, the average percentage of
groundfish caught was 0.09 percent for
this modified alternative. Of these
observed trips, none caught more than
5 percent regulated groundfish. We
assessed another option for the Eastern
Exemption Area that would have
exempted gillnet, longline, and
handgear in the area year-round. The
data support the first option analyzed
(referred to in the EA as Alternative 1,
Option 1) but revealed that bycatch of
regulated species (primarily cod and
pollock) was elevated in the second
option, with insufficient observer data
in the area for January through May to
make conclusions about bycatch.

Based on data available at the time of
the proposed rule, the Eastern
Exemption Area (Alternative 1) was
included as the preferred alternative.
During the public comment period, we
received a comment requesting that we
expand the exemption area by including
the portion of Cape Cod Bay south of
42°N. lat. This area was part of the
original request by industry, but it was
our initial determination that there were
not enough data to exempt this area
from the requirements of the NE
multispecies regulations. In response to
this comment, we made an additional
data request to the Massachusetts
Department of Marine Fisheries (MA
DMF). MA DMF was able to provide
data for some supplementary trips in the
area from a historical dataset (1995—
2002). The MA DMF data included
sufficient information for us to expand
the proposed exemption area to include
the portion of Cape Cod Bay west of
70° W. long. and south of 42°11.5” N. lat.
(Western Exemption Area), as originally
requested by industry. The data
included a total of 11 trips that spanned
the area from June through August for
longline gear and handgear. None of
these 11 trips exceeded the 5-percent
regulated multispecies threshold. Based
on this information, we created the
Western Exemption Area as an
additional alternative (Alternative 2)
within Cape Cod Bay to target spiny
dogfish with longline gear and handgear
from June through August. Although
this area was part of the original request
by industry, it was not part of the

proposed rule for this action. Therefore,
we are accepting comment on this
portion of the rule to give the public a
chance to comment on the Western
Exemption Area (see “‘DATES”).

Although this action will exempt
vessels targeting spiny dogfish from the
NE multispecies regulations, this action
is not expected to jeopardize mortality
objectives of spiny dogfish or
groundfish stocks. The existing spiny
dogfish fishery is limited by an annual
quota and a 4,000-1b (1,814-kg) trip
limit. Furthermore, using more accurate
groundfish discard rates for spiny
dogfish targeted trips will ease some of
the burden on vessels participating in
the NE multispecies fishery by
providing an opportunity to actually
land fish that were formerly calculated
discards.

The Council was consulted regarding
the proposed rule at its September 25,
2012, Council meeting. Some members
of the Council were in favor of
expanding the exemption over a larger
area and for a longer time period, and
our addition of the Western Exemption
Area supports this expansion. The
Council as a whole raised no objections
to this exemption.

Approved Measures

Eastern and Western Cape Cod Spiny
Dogfish Exemption Areas

The RA has determined that an
exempted spiny dogfish fishery in two
specifically defined portion of the
waters east and west of Cape Cod, MA,
meets the exemption requirements in
§648.80(a)(8)(i). Analysis of available
data indicate that bycatch of regulated
species by vessels using gillnet and
longline gear from June through
December, and handgear from June
through August in the Eastern
Exemption Area, and vessels using
longline gear and handgear from June
through August in the Western
Exemption Area, is less than 5 percent,
by weight, of the total catch. The RA has
also determined that the exemption will
not jeopardize the fishing mortality
objectives of the FMP because vessels
will still be limited by the spiny dogfish
annual quota and trip limit.

The industry request that we expand
the exemption area into Cape Cod Bay
asked for gillnet gear to be exempted in
addition to longline gear and handgear.
However, including gillnets in the
exemption during July and August is
unnecessary and would be duplicative
because there is an existing exemption
for vessels using large-mesh gillnets in
a portion of Statistical Area 514
(including Cape Cod Bay) for the
months of July and August. For the
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month of June we are concerned that
interactions with large whales could
increase by exempting gillnet gear in
Cape Cod Bay. Therefore, the RA has

determined that gillnet gear should not
be included in the Western Exemption
Area.

The Eastern Cape Cod Spiny Dogfish
Exemption Area is defined by straight

lines connecting the following points in
the order stated (copies of a chart
depicting the area are available from the
RA upon request):

Point N. latitude W. longitude
0T 0 USRS 42°00’ 70°00’
Point 2 42°00" 69°47.5
Point_3 41°40° 69°47.5’
Point 4 41°29.5" 69°35.5
Point 5 41°29.5’ 69°23’
Point 6 41°26’ 69°20
Point_7 41°20’ 69°20
Point 8 .... 41°20’ M
Point 9 .... (3 70°00’
POINE 10 ettt e e b e e e b e e s et e b e e e h b e e b e e e b e s e e e et e b e e e b e e s e e b e s a e r e eans (3) 70°00’
o] 01 PRSP SRPTP * 70°00’
o101 e U TP R PSPPSR 42°00" 70°00’

1The eastern coastline of Nantucket, MA, at 41°20” N. lat.

2The northern coastline of Nantucket, MA, at 70°00” W. long.
3The southern coastline of Cape Cod, MA, at 70°00” W. long., then along the eastern coastline of Cape Cod, MA, to Point_11.
4The northern coastline of Cape Cod, MA, at 70°00” W. long.

The Western Cape Cod Spiny Dogfish
Exemption Area is bounded on the
north by 42°11.5" N. lat., bounded on
the east by 70°00” W. long., and
bounded on the south and west by the
coast of Massachusetts.

Comments and Responses

Comment 1: The Cape Cod
Commercial Hook Fishermen’s
Association (CCCHFA) commented that
we should adopt the year-round option
for the Eastern Exemption Area, as
included in the original request by the
industry, because of the additional
fishing opportunity it would provide to
fishermen and because it would
eliminate confusion.

Response 1: Available information
does not support keeping the exempted
fishery in the Eastern Exemption Area
open year-round for gillnet, longline,
and handgear, as proposed in
Alternative 1, Option 2. As shown in the
EA, there were several handgear trips in
the months of September through
December that exceeded the 5-percent
threshold requirement for an exempted
fishery. In addition, for many of the
requested months there were no
observed trips in the area for any of the
gear types. Due to insufficient catch
composition data for these months, and
the increased number of trips exceeding
5 percent groundfish, Alternative 1,
Option 2 was rejected and Alternative 1,
Option 1 is the preferred option.

We are confident that the industry can
use this exemption successfully. We
have many existing exempted fisheries
that successfully operate for certain
months of the year. We will provide a
permit holder letter to all spiny dogfish
and NE multispecies permit holders

regarding this exemption and a clear
description will be included in our
large-mesh exemption information sheet
to minimize confusion.

Comment 2: CCCHFA asked that we
modify the proposed exemption area to
include the portion of Statistical Area
514 located beneath the 42° N. lat. line,
i.e., Cape Cod Bay, as included in the
original request by the industry.

Response 2: The area sought by the
CCCHFA was initially not included in
the proposed rule due to a lack of
sufficient information. As stated in the
preamble of this rule, in response to
public comment on the proposed rule,
we made an additional data request to
MA DMF. Based on the data that MA
DMF provided, we created a Western
Exemption Area (Alternative 2 in the
EA) to target spiny dogfish in this
portion of Cape Cod Bay as sought in
this comment. The Western Exemption
Area is included in this interim final
rule for longline gear and handgear from
June through August.

The Western Exemption Area in this
interim final rule does not include
gillnets, however. This exemption is
unnecessary for July and August
because a current exempted fishery for
vessels using gillnets already exists in
this area from July through August.
Although information showed that
gillnet gear caught less than 5 percent
regulated species, we are concerned
about potential increased interactions
with large whales in June. Therefore,
gillnet gear was not included in the
Western Exemption Area in this rule.

Comment 3: X Northeast Fishery
Sector, Inc (NEFS X) commented that
we did not consider NEFS X’s request
for an exempted fishery for gillnets,

specifically an exemption for large-mesh
gillnets in statistical areas 521, 514, and

515 from May 1 to December 15 of each

year.

Response 3: We disagree. In our
analysis for this exemption we compiled
NEFOP and ASM observer data of
declared groundfish trips using gillnet,
longline, and handgear in Statistical
Areas 521, 514, and 515, as stated in the
EA. Each of these gears was looked at
separately in each Statistical Area. The
5-percent regulated multispecies
bycatch threshold was exceeded in all
months in all of the Statistical Areas
where the exemption was requested,
and therefore, could not be approved.
The exempted fishery areas approved by
this rule were selected based on
sufficient information showing that the
fishing activity met the bycatch
requirements of an exempted fishery,
and the exemption would not jeopardize
fishing mortality objectives.

Comment 4: NEFS X also commented
that their fishermen have demonstrated
that the bycatch of regulated species is,
or can be, reduced to less than 5 percent
by weight of the total catch, and that
such an exemption will not jeopardize
the fishing mortality objectives of the
FMP.

Response 4: The 5-percent NE
multispecies threshold applies to the
trip level, i.e, the percentage of
multispecies caught on a given trip. As
shown in the EA for this action,
although many trips in the requested
area caught below the 5-percent
threshold, many trips also exceeded it.
In addition, the data we use to make our
determination differ from those
analyzed by NEFS X. NEFS X analyzed
the landing weights of all of their
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sector’s trips from FY 2010 and 2011
that were targeting dogfish using large-
mesh gillnets, and took the overall
average percentage of groundfish caught
on these trips. In addition, NEFS X’s
data showed that the overall percentage
of regulated species of these landings
exceeded the 5-percent regulated
species threshold (6.3 percent in FY
2010 and 5.1 percent in FY 2011). We
analyzed all NEFOP and ASM trips from
FY 2010 and 2011 for the Statistical
Areas, gears, and months requested
(target species was not taken into
consideration). We analyzed each gear
type and month individually and we
found multiple trips that exceeded the
5-percent threshold in each area in each
month requested. In order to avoid trips
that exceeded the 5-percent threshold
requirement, we revised the areas to
meet the threshold requirements.

Comment 5: NEFS X commented that
its members demonstrated in September
of 2012 that a directed dogfish fishery
could exist in the near-shore waters in
Statistical Area 514 for gillnet gear.

Response 5: There is an existing
gillnet exemption for spiny dogfish in a
portion of Statistical Area 514 from July
through August that provides the same
opportunity to fish during those 2
months as sought in the Western
Exemption Area with large-mesh gillnet
gear. While, we did look at gillnet data
in Statistical Area 514 year round
initially, there were no areas or time
periods with data where trips did not
exceed the 5-percent multispecies
threshold. In addition, we have
concerns about increased interactions
with large whales with gillnet gear in
Cape Cod Bay in June. Therefore, gillnet
gear was not included in the Western
Exemption Area.

Changes From the Proposed Rule

As stated above, based on public
comment, we created an additional
alternative (Alternative 2) to create the
Western Exemption Area to target spiny
dogfish in Cape Cod Bay for longline
gear and handgear from June through
August. Although this area was part of
the original request by industry, it was
not part of the original proposed rule for
this action. Therefore, we are accepting
comment on this rule to give the public
a chance to voice their support or
concerns with the Western Exemption
Area. The regulations were revised from
the proposed rule to reflect the addition
of the Western Exemption Area by
adding § 648.50 (a)(19)(ii).

Classification

NMEFS has determined that this
interim final rule is consistent with the
FMP and the Magnuson-Stevens Fishery

Conservation and Management Act and
other applicable laws.

This final rule has been determined to
not be significant for purposes of
Executive Order 12866.

Section 553 of the Administrative
Procedure Act establishes procedural
requirements applicable to informal
rulemaking by Federal agencies. The
purpose of these requirements is to
ensure public access to the Federal
rulemaking process and to give the
public adequate notice and opportunity
for comment. There is good cause under
5 U.S.C. 553(d)(3) and 553(b)(3)(B) to
waive the 30-day delay in the rule’s
effective date and prior notice and the
opportunity for public comment on the
Western Exemption Area, respectively,
because such delays could prevent
sector members from realizing the full
potential savings in discards, which
would be contrary to the public interest.
Currently, sector members have an
elevated calculated groundfish discard
rate applied to trips targeting spiny
dogfish fished under a declared NE
multispecies trip. In FY 2010 and 2011,
the value of the elevated discards
applied to spiny dogfish trips was
$48,458.80 in the Eastern Exemption
Area. There is an additional cost of lost
revenues from spiny dogfish because
these elevated discard rates discourage
vessels from taking trips that target
spiny dogfish. Because of the lack of
current data in the Western Exemption
Area, a cost of elevated discard rates to
sectors in this area is expected, but the
amount is unknown. Delaying the
effective date of this rule could delay or
prevent the full amount of cost savings.

Further, prior notice and comment is
contrary to the public interest because
the Western Exemption Area is open
only seasonally from June 1 through
August 31. NMFS solicited new data in
response to a comment received during
the comment period, which required
additional analysis to determine
whether the Western Exemption Area
met the requirements for an exempted
fishery. The time required for this
analysis was not due to actions by the
NMFS, and because vessels in the
Western Exemption Area are only
exempt from June through August of
each year, the time required for prior
notice and comment would prevent
vessels from gaining full access to this
area in 2013, thereby undermining the
rule’s utility. Providing vessels access to
the Western Exemption Area on June 1
will allow vessels to realize the full
economic benefits of the exemption,
which are discussed below in the
economic impacts section. The
immediate benefits of the interim
measures, implemented by this rule, the

mitigation of substantial negative
economic impacts to fishery
participants, associated businesses, and
coastal communities that depend on
spiny dogfish revenues, outweigh the
opportunity of advance notice and
public comment. Therefore, delaying
the implementation of the Western
Exemption Area to allow for prior notice
and public comment would be contrary
to the public interest.

In addition to the cost savings benefit
in applying more accurate discard rates
to groundfish and spiny dogfish trips, a
waiver of the 30-day delay in
effectiveness is justified under 5 U.S.C.
553(d)(1) because this rule grants an
exemption by eliminating the
requirement that vessels declare a NE
multispecies trip while targeting spiny
dogfish in the waters east and west of
Cape Cod, MA. This creates more
flexibility for the spiny dogfish fleet by
relieving them from the restriction of
the NE multispecies regulations,
decreases the incentive to catch NE
multispecies on a trip targeting spiny
dogfish, and allows sector members to
land their sector’s ACE as opposed to
losing it as discards.

Pursuant to 5 U.S.C. 603, a Final
Regulatory Flexibility Analysis (FRFA)
has been prepared, which describes the
economic impacts that this rule will
have on small entities. The FRFA
incorporates the economic impacts and
analysis summarized in the Initial
Regulatory Flexibility Analysis (IRFA)
for the proposed rule for this action, and
the corresponding economic analyses
prepared for this action in the EA and
the Regulatory Impact Review (RIR).
The contents of these documents are not
repeated in detail here. Copies of the
IRFA, the RIR, and the EA are available
upon request (see ADDRESSES). A
description of the reasons for this
action, the objectives of the action, and
the legal basis for this interim final rule
are found in the preamble to the
proposed and final rules.

There are no Federal rules that
duplicate, overlap, or conflict with this
rule. This action does not include any
new reporting, recordkeeping, or other
compliance requirements. NMFS did
not receive any public comments that
addressed the IRFA. This rule creates a
new spiny dogfish exemption area for
gillnet, longline, and handgear vessels
targeting spiny dogfish in the waters
east and west of Cape Cod, MA. The
alternatives in this action were
compared to different options for the
exemption, including no action. The
alternative options to the selected
exemption include exempting a larger
area for a longer period of time, year-
round, and No Action options, which
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would continue to require vessels
targeting spiny dogfish in these areas to
be on a declared NE multispecies trip.

Description and Estimate of the Number
of Small Entities to Which This Interim
Final Rule Will Apply

This action will impact vessels that
hold Federal open access commercial
spiny dogfish permits, and participate
in the spiny dogfish fishery. According
to the Mid-Atlantic Fishery
Management Council’s analysis, 2,743
vessels were issued spiny dogfish
permits in 2011. However, only 326
vessels landed any amount of spiny
dogfish. While the fishery extends from
Maine to North Carolina, most active
vessels were from Massachusetts (31.6
percent), New Jersey (14.7 percent),
New Hampshire (11.4 percent), Rhode
Island (9.8 percent), New York (8.0
percent), North Carolina (6.7 percent),
and Virginia (5.8 percent). All of the
potentially affected businesses are
considered small entities under the
standards described in NOAA Fisheries
guidelines because they have gross
receipts that do not exceed $4 million
annually.

Economic Impacts of This Action

Compared to the No Action
alternative, the Preferred Alternatives
(Alternative 1 Option 1, and Alternative
2 Option1) are expected to benefit the
local fishing communities that have
historically depended on the spiny
dogfish fishery off Cape Cod, MA. This
exemption was requested by members of
the NE multispecies fishing industry,
specifically sector members. The cost of
fishing for spiny dogfish has become
increasingly high primarily due to the
deduction of calculated discards from
each vessel’s sector ACE when fishing
on a sector trip. Because these discards
are deducted from each vessel’s sector
ACE, they represent a lost opportunity
for fishing because they can no longer
be landed for sale. Thus, this action will
allow vessels to fish under this
exemption outside of the groundfish
regulations, and therefore prevent
discards from being deducted from a
sector’s ACE at a higher rate than is
actually occurring. The EA for this
action estimates that the exemption
could save vessels fishing in the Eastern
Exemption Area approximately $24,000
a year in uncaught calculated discards
alone. The addition of the Western
Exemption Area would add to this
savings.

With the elimination of these low
groundfish discard trips from the
sector’s discard stratum, the overall
discard rate for the sector will likely
increase because the spiny dogfish

targeted trips that were observed were
keeping the discard rate for trips
targeting groundfish artificially low.
Any increase in the discard rate will not
represent a significant cost to the sector
vessels that are not participating in the
exemption. In addition, the calculated
discard rates for both groundfish vessels
and spiny dogfish vessels will be more
accurate as a result of the exemption;
more accurate discards are not expected
to have an economic effect on the
fishing community as a whole. Further,
participation in this exemption is
voluntary. A vessel may still choose to
target spiny dogfish during the
exemption period while on a declared
groundfish trip should it be to their
benefit.

Economic Impacts of Alternatives to the
Proposed Action

The impacts of Alternative 1 Option
2, which extends the Eastern Exemption
Area for the entire year, would be
expected to be similar to the impacts of
the Preferred Alternative, but the
expanded time would allow more
vessels a greater opportunity to
participate in the exempted fishery. The
EA for this action estimates that
Alternative 1 Option 2 would save the
industry an additional $877.93 in
uncaught discards compared to
Alternative 1 Option 1. However, the
data indicate that Option 2 would likely
result in a higher percentage of
groundfish catch because several
handgear trips caught greater than 5
percent regulated multispecies from
September through December. In
addition, the RA could not make a
determination as to whether regulated
groundfish bycatch was < 5 percent
during January through May, because
there are insufficient observer data
available from the area during this time
for all of the gear types. Providing an
exemption for trips that caught over 5
percent regulated groundfish, or in areas
where no data are available, would be
contrary to the purpose and
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act and the NE multispecies
regulations. Therefore, this alternative
was not selected.

The No Action Options would have a
negative economic impact on spiny
dogfish vessels relative to the preferred
options. Under the No Action Options,
sector fishermen targeting spiny dogfish
would continue fishing on declared
groundfish trips only to be charged a
higher than observed groundfish discard
rate for their trip targeting spiny
dogfish. The spiny dogfish fishery is a
valuable resource. The groundfish
discards that are attributed to these trips

come directly out of the vessel’s sector’s
ACE, which takes away the opportunity
to catch these groundfish in the future.
Thus, sectors requested an exemption
because of the economic burden that the
cost of NE regulated multispecies
discards applied to these trips had on
sector fishermen targeting other stocks
(i.e., spiny dogfish). As described above,
it is estimated that this action could
save vessels fishing in the Eastern
Exemption Area approximately $24,000
a year in discards alone, compared to
the No Action Options.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule for which
an agency is required to prepare a
FRFA, the agency shall publish one or
more guides to assist small entities in
complying with the rule, and shall
designate such publications as “small
entity compliance guides.” The agency
shall explain the actions a small entity
is required to take to comply with a
rule. As part of this rulemaking process,
a small entity compliance guide was
prepared. The guide will be sent to all
holders of permits issued for the spiny
dogfish and NE multispecies fisheries.
In addition, copies of this final rule and
guide (i.e., permit holder letter) are
available from the Regional
Administrator (see ADDRESSES).

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: May 2, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the

preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.14, paragraph (k)(5)(i) is
revised to read as follows:

§648.14 Prohibitions.

(k) * x %

(5) * *x %

(i) Violate any of the provisions of
§648.80, including paragraphs (a)(5),
the Small-mesh Northern Shrimp
Fishery Exemption Area; (a)(6), the
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Cultivator Shoal Whiting Fishery
Exemption Area; (a)(9), Small-mesh
Area 1/Small-mesh Area 2; (a)(10), the
Nantucket Shoals Dogfish Fishery
Exemption Area; (a)(11), the GOM
Scallop Dredge Exemption Area; (a)(12),
the Nantucket Shoals Mussel and Sea
Urchin Dredge Exemption Area; (a)(13),
the GOM/GB Monkfish Gillnet
Exemption Area; (a)(14), the GOM/GB
Dogfish Gillnet Exemption Area; (a)(15),
the Raised Footrope Trawl Exempted
Whiting Fishery; (a)(16), the GOM Grate
Raised Footrope Trawl Exempted
Whiting Fishery; (a)(18), the Great South
Channel Scallop Dredge Exemption
Area; (a)(19), the Eastern and Western
Cape Cod Spiny Dogfish Exemption
Areas; (b)(3), exemptions (small mesh);
(b)(5), the SNE Monkfish and Skate
Trawl Exemption Area; (b)(6), the SNE
Monkfish and Skate Gillnet Exemption
Area; (b)(8), the SNE Mussel and Sea
Urchin Dredge Exemption Area; (b)(9),
the SNE Little Tunny Gillnet Exemption
Area; (b)(11), the SNE Scallop Dredge
Exemption Area; or (b)(12), the SNE
Skate Bait Trawl Exemption Area. Each
violation of any provision in § 648.80

constitutes a separate violation.
* * * * *

m 3.In § 648.80, paragraph (a)(3)(vi) is
revised, and paragraph (a)(19) is added
to read as follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

(a) * x %

(3) * x %

(vi) Other restrictions and
exemptions. A vessel is prohibited from
fishing in the GOM or GB Exemption
Area as defined in paragraph (a)(17) of
this section, except if fishing with
exempted gear (as defined under this
part) or under the exemptions specified
in paragraphs (a)(5) through (7), (a)(9)
through (a)(16) and (a)(18) through
(a)(19), (d), (e), (h), and (i) of this
section; or if fishing under a NE
multispecies DAS; or if fishing on a
sector trip; or if fishing under the Small
Vessel or Handgear A permit specified
in § 648.82(b)(5) and (6), respectively; or
if fishing under a Handgear B permit
specified in § 648.88(a); or if fishing
under the scallop state waters
exemptions specified in § 648.54 and
paragraph (a)(11) of this section; or if
fishing under a scallop DAS in
accordance with paragraph (h) of this
section; or if fishing pursuant to a NE
multispecies open access Charter/Party
or Handgear permit specified in
§ 648.88; or if fishing as a charter/party
or private recreational vessel in
compliance with § 648.89. Any gear

used by a vessel in this area must be
authorized under one of these
exemptions. Any gear on a vessel that is
not authorized under one of these
exemptions must be stowed as specified
in §648.23(b).

* * * * *

(19) Cape Cod Spiny Dogfish
Exemption Areas. Vessels issued a NE
multispecies limited access permit that
have declared out of the DAS program
as specified in §648.10, or that have
used up their DAS allocations, may fish
in the Eastern or Western Cape Cod
Spiny Dogfish Exemption Area as
defined under paragraph (a)(19)(i)
through (a)(19)(ii) of this section, when
not under a NE multispecies or scallop
DAS, provided the vessel complies with
the requirements for the Eastern or
Western area, specified in paragraph
(a)(19)(i) and (a)(19)(ii) of this section,
respectively.

(i) Eastern area definition. The
Eastern Cape Cod Spiny Dogfish
Exemption Area is defined by the
straight lines connecting the following
points in the order stated (copies of a
chart depicting the area are available
from the Regional Administrator upon
request): Eastern Cape Cod Spiny
Dogfish Exemption Area [June 1 through
December 31, unless otherwise specified
in paragraph (a)(19)(i)(A) of this section]

Point N. latitude Vg\;li'td?jg-
42/00 70/00°
42/00 69/47.5'
41/40° 69/47.5'
41/295 | 69/35.5
41/295 | 69/23
41/26' 69/20
41/20° 69/20°
41720 )

@) 70/00°
) 70/00
%) 70/00°
42/00 70/00

1The eastern coastline of Nantucket, MA at
41°20’ N. lat.

2The northern coastline of Nantucket, MA at
70°00” W. long.

3The southern coastline of Cape Cod, MA
at 70°00° W. long., then along the eastern
coastline of Cape Cod, MA to Point_11

4The northern coastline of Cape Cod, MA,
at 70°00” W. long.

(A) Requirements. (1) A vessel fishing
in the Eastern Cape Cod Spiny Dogfish
Exemption Area specified in this
paragraph (a)(19) may not fish for,
possess on board, or land any NE
regulated species in accordance with the
requirements of paragraph (a)(19) of this
section.

(2) Vessels may use gillnet gear, as
specified in § 648.80(a)(4)(iv), or
longline gear as specified in

§648.80(a)(4)(v), from June 1 through
December 31.

(3) Vessels may use handgear from
June 1 through August 31.

(B) [Reserved]

(ii) Western area definition. The
Western Cape Cod Spiny Dogfish
Exemption Area is bounded on the
north by 42°11.5" N. lat., bounded on
the east by 70°00 W. long., and bounded
on the south and west by the coast of
Massachusetts (copies of a chart
depicting the area are available from the
Regional Administrator upon request).

(A) Requirements. (1) A vessel fishing
in the Western Cape Cod Spiny Dogfish
Exemption Area specified in this
paragraph (a)(19) may not fish for,
possess on board, or land any NE
regulated species in accordance with the
requirements of paragraph (a)(19) of this
section.

(2) Vessels may use longline gear as
specified in §648.80(a)(4)(v), and
handgear from June 1 through August
31.

(B) [Reserved]

[FR Doc. 2013-10803 Filed 5-6—13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 130104009-3416-02]
RIN 0648-XC432

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery; 2013
and 2014 Atlantic Bluefish
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues final
specifications for the 2013 and 2014
Atlantic bluefish fishery, including
annual catch limits, total allowable
landings, commercial quotas and
recreational harvest limits, and a
recreational possession limit. This
action establishes the allowable 2013
and 2014 harvest levels and other
management measures to achieve the
target fishing mortality rate, consistent
with the Atlantic Bluefish Fishery
Management Plan and the
recommendations of the Mid-Atlantic
Fishery Management Council.

DATES: The final specifications for the
2013 and 2014 Atlantic bluefish fishery
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are effective June 6, 2013, through
December 31, 2014.

ADDRESSES: Copies of the specifications
document, including the Environmental
Assessment and Initial Regulatory
Flexibility Analysis (EA/IRFA) and
other supporting documents for the
specifications, are available from Dr.
Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, Suite 201, 800 N.
State Street, Dover, DE 19901. The
specifications document is also
accessible via the Internet at: hitp://
WWW.Nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, (978) 281-9224.
SUPPLEMENTARY INFORMATION:

Background

The Atlantic bluefish fishery is
managed cooperatively by the Mid-
Atlantic Fishery Management Council
(Council) and the Atlantic States Marine
Fisheries Commission (Commission).
The management unit for bluefish
specified in the Atlantic Bluefish
Fishery Management Plan (FMP) is U.S.
waters of the western Atlantic Ocean.
Regulations implementing the FMP
appear at 50 CFR part 648, subparts A
and J. The regulations requiring annual
specifications are found at § 648.162.

The FMP requires the Council to
recommend, on an annual basis, an
annual catch limit (ACL), annual catch
target (ACT), and total allowable
landings (TAL) that will control fishing
mortality (F). The Council may also
recommend a research set-aside (RSA)
quota, which is deducted from the
bluefish TALs (after any applicable
transfer) in an amount proportional to
the percentage of the overall TAL as
allocated to the commercial and
recreational sectors.

Pursuant to § 648.162, the annual
review process for bluefish requires that
the Council’s Bluefish Monitoring
Committee and Scientific and Statistical
Committee (SSC) review and make
recommendations based on the best
available data. Based on the
recommendations of the Monitoring
Committee and SSC, the Council makes
a recommendation to the NMFS
Northeast Regional Administrator.
Because this FMP is a joint plan, the
Commission also meets during the
annual specification process to adopt
complementary measures.

The Council’s recommendations must
include supporting documentation
concerning the environmental,
economic, and social impacts of the

recommendations. NMFS is responsible
for reviewing these recommendations to
assure that they achieve the FMP
objectives, and may modify them if they
do not. NMFS then publishes proposed
specifications based on the
recommendations in the Federal
Register, and after considering public
comment, NMFS publishes final
specifications in the Federal Register. A
proposed rule for this action published
in the Federal Register on February 20,
2013 (78 FR 11809), and comments were
accepted through March 7, 2013.

Final 2013 Specifications

A description of the process used to
estimate bluefish stock status and
fishing mortality, as well as the process
for deriving the ACL and associated
quotas and harvest limits, is provided in
the proposed rule and in the bluefish
regulations at §§648.160 through
648.162. The stock is not overfished or
experiencing overfishing, and the catch
limits described below reflect the best
available scientific information on
bluefish. The final 2013 bluefish ABC,
ACL, and ACT are specified at 27.472
million 1b (12,461 mt).

The ACT is initially allocated
between the recreational fishery (83
percent = 22.801 million 1b, 10,342 mt)
and the commercial fishery (17 percent
= 4,670 million 1b, 2,118 mt). After
deducting an estimate of recreational
discards (commercial discards are
considered negligible), the recreational
TAL would be 19.190 million Ib (8,704
mt) and the commercial TAL would be
4.670 million 1b (2,118 mt).

However, the FMP specifies that, if 17
percent of the ACT is less than 10.5
million lb, and the recreational fishery
is not projected to land its harvest limit
for the upcoming year, the commercial
fishery may be allocated up to 10.5
million 1b as its quota, provided that the
combination of the projected
recreational landings and the
commercial quota does not exceed the
ACT. The recreational harvest limit
(RHL) would then be adjusted
downward so that the ACT would be
unchanged. Based on updated data, the
recreational fishery landed 11,184,173
1b (5,073 mt) of bluefish in 2012.
Assuming recreational landings in 2013
are consistent with those from 2012, the
Council’s proposed transfer of 4.686
million 1b (2,126 mt) from the
recreational sector to the commercial
sector can be approved. This transfer
results in an adjusted commercial quota
of 9.357 million 1b (4,244 mt), and an
adjusted RHL of 14.504 million 1b (6,579
mt).

Final 2013 RSA, Commercial Quota,
and RHL

Two projects that will utilize bluefish
RSA were approved by NOAA’s Grants
Management Division. A total RSA
quota of 715,819 1b (325 mt) was
approved for use by these projects
during 2013. Proportional adjustments
of this amount to the commercial and
recreational allocations result in a final
commercial quota of 9.076 million 1b
(4,117 mt) and a final RHL of 14.069
million 1b (6,382 mt).

Final 2014 Specifications

The final 2014 bluefish ABC, ACL,
and ACT are specified at 27.057 million
Ib (12,273 mt). The ACT is initially
allocated between the recreational
fishery (83 percent = 22.458 million lb,
10,187 mt) and the commercial fishery
(17 percent = 4.600 million 1b, 2,087
mt). After deducting an estimate of
recreational discards (commercial
discards are considered negligible), the
recreational TAL would be 18.846
million 1b (8,548 mt) and the
commercial TAL would be 4.600
million 1b (2,087 mt).

Assuming recreational landings in
2014 are consistent with those from
2012, the Council’s proposed transfer of
4.342 million Ib (1,969 mt) from the
recreational sector to the commercial
sector can be approved. This transfer
results in an adjusted commercial quota
of 8.942 million 1b (4,056 mt), and an
adjusted RHL of 14.504 million 1b (6,579
mt).

Final 2014 RSA, Commercial Quota,
and RHL

The Council preliminarily approved
703,385 1b (319 mt) of RSA quota for
future research projects. Proportional
adjustments of this amount to the
commercial and recreational allocations
results in a final commercial quota of
8.674 million 1b (3,934 mt) and a final
RHL of 14.069 million 1b (6,382 mt).

Final Recreational Possession Limit

The current recreational possession
limit of up to 15 fish per person is
maintained to achieve the RHL for both
2013 and 2014.

Final State Commercial Allocations

The final state commercial quotas for
2013 and the preliminary 2014
commercial quotas are shown in Table
1, based on the percentages specified in
the FMP. If any state overages occur in
2013 that alter the 2014 quotas, NMFS
will publish a rule to implement the
revised 2014 quotas.
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TABLE 1—FINAL BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2013 AND 2014
[Including RSA deductions]

2013 Commercial | 2013 Commercial | 2014 Commercial | 2014 Commercial
State Percent share quota quota quota quota
(Ib) (kg) (Ib) (kg)
0.6685 60,673 27,521 57,985 26,302
0.4145 37,620 17,064 35,953 16,308
6.7167 609,606 276,513 582,603 264,264
6.8081 617,902 280,275 590,531 267,860
1.2663 114,929 52,131 109,838 49,822
10.3851 942,548 427,533 900,796 408,595
14.8162 1,344,713 609,952 1,285,146 582,933
1.8782 170,465 77,322 162,914 73,897
3.0018 272,443 123,578 260,374 118,104
11.8795 1,078,179 489,054 1,030,419 467,390
32.0608 2,909,829 1,319,876 2,780,933 1,261,410
0.0352 3,195 1,449 3,053 1,385
0.0095 862 391 824 374
10.0597 913,014 414,136 872,570 395,792
Total weveeeeeeeeeeeeeee e 100.0001 9,075,976 4,116,795 8,673,941 3,934,435
Comments and Responses Classification Description and Estimate of Number of

The public comment period for the
proposed rule ended on March 7, 2013.
Two comments were received from
individuals on the proposed rule. A
summary and response to the concerns
raised by the commenters are included
below.

Comment 1: One commenter generally
criticized NMFS and the data used to set
catch limits, but had no clear evidence
to support their claims.

Response: Atlantic bluefish are not
overfished, nor are they subject to
overfishing; therefore, there is no
scientific basis for making changes to
the quotas based on this comment.
NMEFS used the best scientific
information available and is approving
specifications for the bluefish fishery
that are consistent with the FMP and
recommendations of the Council.

Comment 2: A charter/party boat
operator in the Atlantic bluefish fishery
in Massachusetts opposed the
recreational possession limit of 15 fish
due to increased fishing pressure and
recommended reducing the possession
limit.

Response: Atlantic bluefish are not
overfished; nor are they subject to
overfishing. There is no scientific basis
for reducing the recreational possession
limit. The RHL has not been exceeded
in recent years with a possession limit
of 15 fish, so it appears that a reduction
in the possession limit would
unnecessarily reduce recreational
landings. NMFS used the best scientific
information available and is approving
specifications for the bluefish fishery
that are consistent with the FMP and the
recommendations of the Council.

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
Atlantic Bluefish FMP, other provisions
of the Magnuson-Stevens Act, and other
applicable law.

This final rule is exempt from review
under Executive Order 12866.

This final rule does not duplicate,
conflict, or overlap with any existing
Federal rules.

The FRFA included in this final rule
was prepared pursuant to 5 U.S.C.
604(a), and incorporates the IRFA and a
summary of analyses completed to
support the action. A public copy of the
EA/RIR/IRFA is available from the
Council (see ADDRESSES).

The preamble to the proposed rule
included a detailed summary of the
analyses contained in the IRFA, and that
discussion is not repeated here.

Final Regulatory Flexibility Analysis
Statement of Objective and Need

A description of the reasons why this
action is being taken, and the objectives
of and legal basis for this final rule are
contained in the preambles to the
proposed rule and this final rule and are
not repeated here.

Summary of Significant Issues Raised in
Public Comments

Two comments were submitted on the
proposed rule. However, none were
specific to the IRFA or to the economic
impacts of the proposed rule more
generally.

Small Entities to Which the Rule Will
Apply

Small businesses operating in
commercial and recreational (i.e., party
and charter vessel operations) fisheries
have been defined by the Small
Business Administration as firms with
gross revenues of up to $4.0 and $6.5
million, respectively. The categories of
small entities likely to be affected by
this action include commercial and
charter/party vessel owners holding an
active Federal permit for Atlantic
bluefish, as well as owners of vessels
that fish for Atlantic bluefish in state
waters. All federally permitted vessels
fall into the definition of small
businesses; thus, there would be no
disproportionate impacts between large
and small entities as a result of the final
rule.

An active participant in the
commercial sector was defined as any
vessel that reported having landed 1 or
more b (0.45 kg) in the Atlantic bluefish
fishery in 2011 (the last year for which
there are complete data). The active
participants in the commercial sector
were defined using two sets of data. The
Northeast seafood dealer reports were
used to identify 742 vessels that landed
bluefish in states from Maine through
North Carolina in 2011. However, the
Northeast dealer database does not
provide information about fishery
participation in South Carolina, Georgia,
or Florida. South Atlantic Trip Ticket
reports were used to identify 768 vessels
that landed bluefish in North Carolina,
and 791 vessels that landed bluefish on
Florida’s east coast. Some of these
vessels were also identified in the
Northeast dealer data; therefore, double
counting is possible. Bluefish landings
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in South Carolina and Georgia were near
zero in 2011, representing a negligible
proportion of the total bluefish landings
along the Atlantic Coast. Therefore, this
analysis assumed that no vessel activity
for these two states took place in 2011.
In recent years, approximately 2,000
party/charter vessels may have been
active in the bluefish fishery and/or
have caught bluefish.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

No additional reporting,
recordkeeping, or other compliance
requirements are included in this final
rule.

Description of the Steps Taken To
Minimize Economic Impact on Small
Entities

Specification of commercial quota,
recreational harvest levels, and
possession limits is constrained by the
conservation objectives of the FMP,
under the authority of the Magnuson-
Stevens Act. The 2013 commercial
quota contained in this final rule is 12
percent lower than the 2012 quota, but
significantly higher than actual 2012
bluefish landings. All affected states
will receive decreases in their
individual commercial quota allocation
in comparison to their respective 2012
individual state allocations. However,
the magnitude of the increase varies
depending on the state’s relative percent
share in the total commercial quota, as
specified in the FMP. The 2014
commercial quota contained in this final
rule is 4 percent lower than the 2013
quota.

The 2013 and 2014 RHL contained in
this final rule is approximately 19
percent lower than the RHL in 2012.
The 2013 and 2014 RHL is the same as
the total estimated recreational bluefish
harvest for 2013 and 2014, and therefore
it does not constrain recreational
bluefish harvest below a level that the
fishery is anticipated to achieve. The
possession limit for bluefish will remain
at 15 fish per person, so there should be
no impact on demand for party/charter
vessel fishing and, therefore, no impact
on revenues earned by party/charter
vessels. No negative economic impacts
on the recreational fishery are
anticipated.

The impacts on revenues associated
with the proposed RSA quota were
analyzed and are expected to be
minimal. Assuming that the full RSA
quota 715,819 1b (325 mt) for 2013 and
703,385 1b (319 mt) for 2014 is landed
and sold to support the proposed
research projects, then all of the
participants in the fishery would benefit

from the improved fisheries data
yielded from each project.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide will be sent to all
holders of Federal permits issued for the
Atlantic bluefish fishery.

In addition, copies of this final rule
and guide (i.e., permit holder letter) are
available upon request, and posted on
the Northeast Regional Office’s Web site
at www.nero.noaa.gov.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 2, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2013-10805 Filed 5—-6—13; 8:45 am]
BILLING CODE 3510-22-P

Whiting Act of 2006. This final rule
establishes the tribal allocation of
63,205 metric tons of Pacific whiting for
2013, and final allocations of Pacific
whiting to the non-tribal fishery for
2013.

DATES: Effective May 7, 2013.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Duffy (Northwest Region,
NMFS), phone: 206-526—4743, fax: 206—
526—6736 and email:
kevin.duffv@noaa.gov.

SUPPLEMENTARY INFORMATION:

Electronic Access

This final rule is accessible via the
Internet at the Office of the Federal
Register Web site at https://
www.federalregister.gov. Background
information and documents are
available at the NMFS Northwest Region
Web site at hitp://www.nwr.noaa.gov/
fisheries/management/whiting/

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 130114034-3422-02]
RIN 0648-BC93

Magnuson-Stevens Act Provisions;
Fisheries off West Coast States;
Pacific Coast Groundfish Fishery;
Biennial Specifications and
Management Measures for the 2013
Tribal and Non-Tribal Fisheries for
Pacific Whiting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule
for the 2013 Pacific whiting fishery
under the authority of the Pacific Coast
Groundfish Fishery Management Plan
(FMP), the Magnuson Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), and the Pacific

pacific whiting. html and at the Pacific
Fishery Management Council’s Web site
at http://www.pcouncil.org/.

Copies of the final environmental
impact statement (FEIS) for the 2013—
2014 Groundfish Specifications and
Management Measures are available
from Donald MclIsaac, Executive
Director, Pacific Fishery Management
Council (Council), 7700 NE Ambassador
Place, Portland, OR 97220, phone: 503—
820-2280.

Background

This rule announces the Total
Allowable Catch (TAC) for whiting,
expressed in metric tons (mt). This is
the second year that the TAC for Pacific
whiting is being determined under the
terms of Agreement with Canada on
Pacific Hake/Whiting (the Agreement)
and the Pacific Whiting Act of 2006 (the
Whiting Act), 16 U.S.C. 7001-7010. The
Agreement and the Act establish
bilateral bodies to implement the terms
of the Agreement, each with various
responsibilities, including: The Joint
Management Committee (JMC), which is
the decision-making body; the Joint
Technical Committee (JTC), which
conducts the stock assessment; the
Scientific Review Group (SRG), which
reviews the stock assessment; and the
Advisory Panel (AP), which provides
stakeholder input to the JMC (The
Agreement, Art. II-IV; 16 U.S.C. 7001-
7005). The Agreement establishes a
default harvest policy (F—40 percent
with a 40/10 adjustment) and allocates
73.88 percent of the TAC to the United
States and 26.12 percent of the TAC to
Canada. The bilateral JMC is primarily
responsible for developing a TAC
recommendation to the Parties (United
States and Canada). The Secretary of
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Commerce, in consultation with the
Secretary of State, has the authority to
accept or reject this recommendation.

The Joint Technical Committee (JTC)
met three times over the last six months
to prepare the 2013 stock assessment for
Pacific hake (whiting). The assessment
presents a single base-case model using
nine years of an acoustic survey biomass
index as well as catches to estimate the
scale of the current hake stock. The
2012 acoustic-trawl survey result was a
relative biomass 1,380,000 mt, an
increase of 2.5 times the 2011 survey
biomass of 521,000 mt, which is the
lowest in the time series. The age-
composition data from the aggregated
fisheries (1975—-2012) and the acoustic
survey contribute to the assessment
model’s ability to resolve strong and
weak cohorts. The survey and the
fishery were dominated by age 2 (63.7
percent survey; 34.6 percent fishery)
and 4 (16.1 percent survey; 34.5
percent) year old fish from the 2010 and
2008 year classes, with differences due
to the different selectivity of young fish
to the survey vs. the fishery. Both
sources indicate a strong 2008 cohort in
the 2011 and 2012 data (age 4 hake), and
a strong 2010 cohort in the 2012 data
(age 2 hake), which may partially
explain the recent increase in the survey
index.

The median estimated female biomass
is 1,503,000 mt at the beginning of 2013
and is expected to be stable to
increasing through 2015 due to an
expected very large 2010 year class and
the above average 2008 year class. This
level of estimated spawning biomass has
not been seen since 1993. The 2012
survey verified the strength of the 2008
year class and finds that the 2010 year
class seems even stronger, but there is
uncertainty in the 2010 year class
strength because it has only been
observed once by the survey. Agreement
between the most recent acoustic survey
and commercial fishery age composition
data as well as the most recent acoustic
survey biomass index engenders greater
confidence in the 2013 assessment
estimates than if there was no survey
data from 2012.

Until cohorts are five or six years old,
the model’s ability to resolve cohort
strength is poor. For many of the recent
above average cohorts (2005, 2006, and
2008), the size of the year class was
overestimated when it was age 2,
compared to updated estimates as the
cohort aged and more observations were
available from the fishery and survey.
Given that there is some uncertainty in
the estimate of the 2010 year class, and
that the size of this year class has a
strong effect on a projected 2013 catch,
the JTC developed additional forecast

decision tables reflecting a low,
medium, and high range of recruitment
for the 2010 year class. Using the more
conservation-minded low-recruitment
state of nature, there is an equal
probability that the spawning stock
biomass in 2014 will be less or greater
than the spawning biomass in 2013 with
a catch between 300,000 and 350,000
mt. There is an equal probability that
the spawning biomass will be below 40
percent of unfished equilibrium
spawning biomass with a 2013 catch
near 400,000 mt.

The JTC provided tables showing the
outcome and probabilities of various
events under different catch alternatives
for 2013. For the base case median
recruitment, the probability that the
spawning stock biomass in 2014
remains above the 2013 level is 50
percent with a catch of 603,000 mt, the
probability that the fishing intensity is
above target in 2013 is 50 percent with
a catch of 626,364 mt, and the
probability that the predicted 2014
catch target is the same as a set value
in 2013 is 50 percent for a set value of
696,000 mt in 2013. There is a less than
12 percent probability that the spawning
stock biomass will drop below 40
percent in 2014 for all catch levels
considered. This information indicates
probabilities at projected catch levels
that were significantly higher than the
TAC levels recommended by the JMC,
reinforcing the conservative nature of
the proposed fishing regime in 2013.

The two cohorts that will likely be
supporting the 2013 fishery will be ages
3 and 5. Cohorts in this age range are
near their peak biomass and potential
maximum contribution to lifetime yield.
Because of this, an argument could be
made to fish the stock harder because
the contribution to the population from
these age classes will start to decline in
future years. However, there is still
considerable risk in fishing them too
hard until the absolute size of these
cohorts is verified, particularly the 2010
year class, which is still very young and
thus not yet well characterized. A
conservative estimate of the 2010 year
class strength (using only the lower 10
percent of the model estimated
recruitment) reduces the strength from a
median estimate of 11.6 billion recruits
(a near record size) to 6.9 billion
recruits, which is near the size of the
1970 and 1999 recruitments.

The Scientific Review Group (SRG)
met in Vancouver, British Columbia, on
February 19-22, 2013, to review the
draft stock assessment document
prepared by the JTC. The SRG endorsed
the assessment and recommended that it
be used for management advice. Along
with the JTC, the SRG recommended

(for consideration by the JMC) a range
of 336,000—626,000 mt as plausible
harvest levels in 2013. The upper end
would implement the default harvest
policy in the Agreement and would
allow some continued biomass growth
into 2014 if the current assessment
result is accurate. The lower level, using
only the lower 10 percent of the model
estimated recruitment, would still not
exceed the harvest policy even if the
2010 year class is only 51 percent of its
current estimate.

At its March 18-19, 2013 meeting, the
JMC reviewed the advice of the JTC,
SRG, and AP, and agreed on a TAC
recommendation for transmittal to the
Parties. The JMC focused on the
conservative estimate of the 2010 year
class strength (using only the lower 10
percent of the model estimated
recruitment) and the SRG suggested
target catch of 336,200 mt, based
primarily on concerns that this lower
bound may indeed reflect the true state
of nature. This conservative approach
resulted in a TAC recommendation of
336,200 mt, with adjustments upwards
for uncaught Pacific whiting in 2012, as
allowed by the Agreement, for a
coastwide adjusted TAC of 365,112 mt
for 2013. The TAC recommendation is
expected to sustain the offshore hake/
whiting resource in the event that the
2010 year class is not as large as
expected, while still allowing a
substantial increase in TAC compared to
2012.

The recommendation for an adjusted
United States TAC of 269,745 mt for
2013 (73.88 percent of the coastwide
TAC) is consistent with the best
available science, provisions of the
Agreement, and the Whiting Act. The
recommendation was transmitted via
letter to the Parties on March 19, 2013.
NMFS, under delegation of authority
from the Secretary of Commerce,
approved the TAC recommendation of
269,745 mt for U.S. fisheries on April
15, 2013.

Tribal Fishery Allocation

This final rule establishes the tribal
allocation of Pacific whiting for 2013.
NMFS issued a proposed rule for the
allocation and management of the 2013
tribal Pacific whiting fishery on March
5, 2013 (78 FR 14259). This action
finalizes the allocation and management
measures.

Since 1996, NMFS has been allocating
a portion of the U.S. TAC of Pacific
whiting to the tribal fishery using the
process established in 50 CFR
660.50(d)(1). According to the formula
found in that section, the tribal
allocation is subtracted from the total
U.S. Pacific whiting TAC and the
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remainder, less a deduction of 2,500 mt
for research and bycatch in non-
groundfish fisheries (for 2013 only), is
allocated to the non-tribal sectors. The
tribal Pacific whiting fishery is managed
separately from the non-tribal whiting
fishery, and is not governed by the
limited entry or open access regulations
or allocations.

The proposed rule described the tribal
allocation as 17.5 percent of the U.S.
TAC plus 16,000 mt, and projected a
range of potential tribal allocations for
2013 based on a range of U.S. TACs over
the last ten years, 2003 through 2012.
This range of TACs is 148,200 mt (2003)
to 290,903 mt (2011). The resulting
range of potential tribal allocations is
41,935 mt to 66,906 mt.

As described earlier in this preamble,
the U.S. TAC for 2013 is 269,745 mt.
Applying the formula at 50 CFR
660.50(d)(1), NMFS calculated that the
tribal allocation implemented by this
final rule is 63,205 mt (17.5 percent of
the U.S. TAC or 47,205 mt, plus 16,000
mt). While the total amount of whiting
to which the Tribes are entitled under
their treaty right has not yet been
determined, and new scientific
information or discussions with the
relevant parties may impact that
decision, the best available scientific
information to date suggests that 63,205
mt (23 percent of the 2013 U.S. TAC) is
within the likely range of potential
treaty right amounts.

As with prior tribal whiting
allocations, this final rule is not
intended to establish any precedent for
future Pacific whiting seasons, or for the
determination of the total amount of
whiting to which the Tribes are entitled
under their treaty right. Rather, this rule
adopts an interim allocation, pending
the determination of the total treaty
amount. That amount will be based on
further development of scientific
information and additional coordination
and discussion with and among the
coastal tribes and States of Washington
and Oregon. The process of determining
that amount, begun in 2008, is
continuing.

Non-Tribal Allocations

This final rule establishes the non-
tribal allocation for the Pacific whiting
fishery. The non-tribal allocation was
not included in the tribal whiting
proposed rule published on March 5,
2013 (78 FR 14259) for two reasons
related to timing and process. First, a
recommendation on the coastwide TAC
for Pacific whiting for 2013, under the
terms of the Agreement with Canada,
was not available until March 19, 2013.
This recommendation for a U.S. TAC
was approved by NMFS, under

delegation of authority from the
Secretary of Commerce, on April 15,
2013. Second, the non-tribal allocation
is established after deductions from the
U.S. TAC for the tribal allocation
(63,205 mt) and set asides for research
and incidental catch in non-groundfish
fisheries (2,500 mt). The non-tribal
allocation is therefore being finalized in
this rule.

The 2013 fishery harvest guideline
(HG) for Pacific whiting is 204,040 mt.
This amount was determined by
deducting from the total U.S. TAC of
269,745 mt, the 63,205 mt tribal
allocation, along with 2,500 mt for
research catch and bycatch in non-
groundfish fisheries. Regulations at 50
CFR 660.55 (f)(2) allocate the fishery HG
among the non-tribal catcher/processor,
mothership, and shorebased sectors of
the Pacific whiting fishery. The catcher/
processor sector is allocated 34 percent
(69,373 mt for 2013), the mothership
sector is allocated 24 percent (48,970 mt
for 2013), and the shorebased sector is
allocated 42 percent (85,697 mt for
2013). The fishery south of 42° N. lat.
may not take more than 4,284 mt (5
percent of the shorebased allocation)
prior to the start of the primary Pacific
whiting season north of 42° N. lat.

The 2013 allocations of Pacific Ocean
perch, canary rockfish, darkblotched
rockfish, and widow rockfish to the
whiting fishery were published in a
final rule on January 3, 2013 (78 FR
580). The allocations to the Pacific
whiting fishery for these species are
described in the footnotes to Table 1.b
To Part 660, Subpart C-2013.

Comments and Responses

On March 5, 2013, NMFS issued a
proposed rule for the allocation and
management of the 2013 tribal Pacific
whiting fishery. The comment period on
the proposed rule closed on April 4,
2013. During the comment period,
NMEF'S received two letters of comment.
The U.S. Department of Interior
submitted a letter of “no comment”
associated with their review of the
proposed rule.

A letter was received from a
commercial fishing organization. In
their letter, they state that given past
performance in the tribal fishery, the
lack of demonstrable fishery operations
from the Quileute tribe, and the
potential economic harm to the non-
tribal fishery, the proposed tribal
whiting set aside is too high. They state
that the proposed tribal whiting set
aside for 2013 is not justified by past
fishery performance, and fails in
striking an appropriate balance of the
treaty rights of the tribes against the
Agency’s obligation to achieve optimum

yield. They suggest that NMFS:
Establish a realistic 2013 tribal whiting
set aside that is bolstered by fishery
plans from each tribe; and aptly and
effectively exercise its reapportionment
authority.

Response: In determining the tribal
allocation, NMFS must ensure that the
tribes have the opportunity to exercise
their treaty right, which is “other
applicable law” under the Magnuson-
Stevens Act. As noted above, the
amount requested by the tribes appears
to be within the amount to which they
are entitled by treaty, as suggested by
the best available science. Although the
allocation to the tribal fishery in 2013 is
a higher allocation amount than 2012
(63,205 mt versus 48,556 mt), the
percent of the TAC allocated to the
tribes in 2013 represents approximately
23 percent of the U.S. TAC, versus 26
percent of the U.S. TAC in 2012.

As the commenter has noted, the
reapportionment process is available to
NMEFS to address the situation in which
the tribes are unable to use their full
allocation. NMFS will monitor both the
tribal and non-tribal fishery during the
season, and will remain in contact with
tribal representatives in order to
determine, to the extent practicable, the
likely harvest levels in the tribal fishery.
If circumstances supporting
reapportionment under NMFS’
regulations arise, NMFS will be
prepared to expeditiously reapportion
Pacific whiting from the tribal to the
non-tribal sector, in order to manage the
fishery in a manner consistent with both
the implementation of the tribal treaty
right and the Magnuson Stevens Act
requirements.

Classification

The final Pacific whiting
specifications and management
measures for 2013 are issued under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA), and the Pacific Whiting Act
of 2006, and are in accordance with 50
CFR part 660, subparts C through G, the
regulations implementing the Pacific
Coast Groundfish Fishery Management
Plan (PCGFMP). NMFS has determined
that this rule is consistent with the
national standards of the Magnuson-
Stevens Act and other applicable laws.
NMFS, in making the final
determination, took into account the
data, views, and comments received
during the comment period.

NMFS has determined that the tribal
whiting fishery, conducted off the coast
of the State of Washington, is consistent,
to the maximum extent practicable, with
the approved coastal zone management
program of the States of Washington and
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Oregon. NMFS has also determined that
the Pacific whiting fishery, both tribal
and non-tribal, is consistent, to the
maximum extent practicable, with
approved coastal zone management
programs for the States of Washington
and Oregon. The State of Washington
submitted a letter of concurrence on
February 25, 2013. The State of Oregon
did not respond and consistency is
inferred.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(b)(B), the
NMFS Assistant Administrator finds
good cause to waive prior public notice
and comment and delay in effectiveness
the 2013 annual harvest specifications
for Pacific whiting, as delaying this rule
would be contrary to the public interest.
The annual harvest specifications for
Pacific whiting must be implemented by
the start of the main primary Pacific
whiting season, which begins on May
15, 2013, or the primary whiting season
will effectively remain closed.

Every year, NMFS conducts a Pacific
whiting stock assessment in which U.S.
and Canadian scientists cooperate. The
2013 stock assessment for Pacific
whiting was prepared in early 2013, as
the new 2012 data—including updated
total catch, length and age data from the
U.S. and Canadian fisheries, and
biomass indices from the Joint U.S.-
Canadian acoustic/midwater trawl
surveys—were not available until
January, 2013. Because of this late
availability of the most recent data for
the assessment, and the need for time to
conduct the treaty process for
determining the TAC using the most
recent assessment, it would not be
possible to allow for notice and
comment before the start of the primary
Pacific whiting season on May 15.

A delay in implementing the Pacific
whiting harvest specifications to allow
for notice and comment would be
contrary to the public interest because it
would require either a shorter primary
whiting season or development of a
TAC without the most recent data. A
shorter season could prevent the tribal
and non-tribal fisheries from attaining
their 2013 allocations, which would
result in unnecessary short-term adverse
economic effects for the Pacific whiting
fishing vessels and the associated
fishing communities. A TAC
determined without the most recent
data could fail to account for significant
fluctuations in the biomass of this
relatively short-lived species. To
prevent these adverse effects and to
allow the Pacific whiting season to
commence, it is in the public interest to
waive prior notice and comment.

In addition, pursuant to 5 U.S.C.
553(d)(3), the NMFS Assistant
Administrator finds good cause to waive
the 30-day delay in effectiveness.
Waiving the 30-day delay in
effectiveness will not have a negative
impact on any entities, as there are no
new compliance requirements or other
burdens placed on the fishing
community with this rule. Failure to
make this final rule effective at the start
of the fishing year will undermine the
intent of the rule, which is to promote
the optimal utilization and conservation
of Pacific whiting. It would also serve
the best interests of the public because
it will allow for the longest possible
Pacific whiting fishing season and
therefore the best possible economic
outcome for those whose livelihoods
depend on this fishery. Because the 30-
day delay in effectiveness would
potentially cause significant financial
harm without providing any
corresponding benefits, this final rule is
made effective May 7, 2013.

The preamble to the proposed rule
and this final rule serve as the small
entity compliance guide required by
Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This action does not require any
additional compliance from small
entities that is not described in the
preamble. Copies of this final rule are
available from NMFS at the following
Web site: http://www.nwr.noaa.gov/
fisheries/management/whiting/
pacific whiting html.

Rulemaking must comply with
Executive Order (EO) 12866 and the
Regulatory Flexibility Act (RFA). The
Office of Management and Budget has
determined that this final rule is not
significant for purposes of Executive
Order 12866.

The NMFS Economic Guidelines that
describe the RFA and EO 12866 can be
found at http://www.nmfs.noaa.gov/sfa/
domes fish/EconomicGuidelines.pdf

The RFA can be found at http:
www.archives.gov/federal-register/laws/
regulatory-flexibility/

Executive Order 12866 can be found
at http://www.plainlanguage.gov/
populartopics/regulations/eo12866.pdf

When an agency proposes regulations,
the RFA requires the agency to prepare
and make available for public comment
an Initial Regulatory Flexibility Act
(IRFA) document that describes the
impact on small businesses, non-profit
enterprises, local governments, and
other small entities. The IRFA is to aid
the agency in considering all reasonable
regulatory alternatives that would
minimize the economic impact on
affected small entities. After the public
comment period, the agency prepares a

Final Regulatory Flexibility Analysis
(FRFA) that takes into consideration any
new information and public comments.
This FRFA incorporates the IRFA, a
summary of the significant issues raised
by the public comments, NMFS’
responses to those comments, and a
summary of the analyses completed to
support the action. NMFS published the
proposed rule on March 5, 2013 78 FR
14259, with a comment period through
April 4, 2013. An IRFA was prepared
and summarized in the Classification
section of the preamble to the proposed
rule. The description of this action, its
purpose, and its legal basis are
described in the preamble to the
proposed rule and are not repeated here.
The FRFA describes the impacts on
small entities, which are defined in the
IRFA for this action and not repeated
here. Analytical requirements for the
FRFA are described in Regulatory
Flexibility Act, section 304(a)(1)
through (5), and summarized below.
The FRFA must contain: (1) A succinct
statement of the need for, and objectives
of, the rule; (2) A summary of the
significant issues raised by the public
comments in response to the initial
regulatory flexibility analysis, a
summary of the assessment of the
agency of such issues, and a statement
of any changes made in the proposed
rule as a result of such comments; (3) A
description and an estimate of the
number of small entities to which the
rule will apply, or an explanation of
why no such estimate is available; (4) A
description of the projected reporting,
recordkeeping and other compliance
requirements of the rule, including an
estimate of the classes of small entities
which will be subject to the requirement
and the type of professional skills
necessary for preparation of the report
or record; and (5) A description of the
steps the agency has taken to minimize
the significant economic impact on
small entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each one of the other
significant alternatives to the rule
considered by the agency which affect
the impact on small entities was
rejected.

This rule establishes the 2013 harvest
specifications for Pacific whiting and
the allocation of Pacific whiting for the
tribal whiting fishery. This rule
establishes the initial 2013 Pacific
whiting allocations for the tribal fishery
and the non-tribal sectors (catcher/
processor, mothership, and shoreside),
and the amount of Pacific whiting set
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aside for research and incidental catch
in other fisheries.

In 2012, the total estimated catch of
whiting by tribal and non-tribal
fishermen was 162,000 mt, or 87 percent
of the U.S. TAC (186,037 mt). There was
a late fall reapportionment of 28,000 mt
of Pacific whiting from the tribal to non-
tribal sectors. The tribal harvest was less
than 1,000 mt, approximately 3 percent
of the final tribal allocation of 20,556
mt. In total, non-tribal sectors harvested
97 percent of the final non-tribal
allocation of 163,381 mt. This rule
increases the U.S. TAC for 2013 to
269,745 mt, and the tribal allocation
will increase to 63,205 mt. After setting
aside 2,500 mt for research catch and
bycatch in non-groundfish fisheries, the
overall non-tribal allocation for 2013 is
204,040 mt. The non-tribal allocation is
28 percent higher than the 2012 non-
tribal catch. In 2012, total Pacific
whiting ex-vessel revenues earned by
tribal and non-tribal fisheries reached
about $50 million. If the 2013 TAC is
entirely harvested, projected ex-vessel
revenues would reach $83 million,
based on 2012 ex-vessel prices. (Note
that ex-vessel revenues do not take into
account wholesale or export revenues or
the costs of harvesting and processing
whiting into a finished product.)

There were no significant issues
raised by the public comments in
response to the IRFA. However, there
was one comment that referred to small
entities. Noting that the highest annual
tribal catch has been 34,500 mt, one
association representing large fishing
companies commented that the
proposed tribal allocation is too high.
They suggested that NMFS should be
more effective in reapportioning tribal
whiting to minimize the amount of
whiting stranded, as the reapportioning
process allows unharvested tribal
allocations to be fished by non-tribal
fleets, benefitting both large and small
businesses. The association also
suggested that pre-season plans be
required from the tribes. A detailed
response to these comments is included
in the comment and response section of
this final rule.

This rule establishes a tribal
allocation of 63,205 mt. This allocation
is based on NMFS consultations with
the tribes upon which tribes discuss
their plans with NMFS. This allocation
amount is within the long-term tribal
treaty right to harvest. Applicable law
requires NMFS to provide the tribes
with the opportunity to harvest their
treaty right. Should reapportionment in
late fall be warranted, after discussions
with the tribes, NMFS will determine
the appropriate amount of fish to

provide to the non-tribal fleets in
accordance with applicable law.

It should be also noted that under
Agreement with Canada on Pacific
Hake/Whiting, as described in 77 FR
28501 (May 15, 2012), unharvested fish
are not necessarily “stranded.” If at the
end of the year, there are unharvested
allocations, there are provisions for an
amount of these fish to be carried over
into the next year’s allocation process.
“If, in any year, a Party’s catch is less
than its individual TAC, an amount
equal to the shortfall shall be added to
its individual TAC in the following
year, unless otherwise recommended by
the JMC. Adjustments under this sub-
paragraph shall in no case exceed 15
percent of a Party’s unadjusted
individual TAC for the year in which
the shortfall occurred.” Such an
adjustment was made for the 2013
fishery under the Agreement: This
adjustment resulted in 7,552 mt being
added to the Canadian share, for an
adjusted Canadian TAC of 95,367 mt,
and 21,360 mt being added to the
United States share, for an adjusted
United States TAC of 269,745 mt. This
results in a coastwide adjusted TAC of
365,112 mt for 2013.

Under the RFA, the term ‘‘small
entities” includes small businesses,
small organizations, and small
governmental jurisdictions. The Small
Business Administration (SBA) has
established size criteria for all major
industry sectors in the United States,
including fish harvesting and fish
processing businesses. A business
involved in fish harvesting is a small
business if it is independently owned
and operated and not dominant in its
field of operation (including its
affiliates) and if it has combined annual
receipts not in excess of $4.0 million for
all its affiliated operations worldwide. A
seafood processor is a small business if
it is independently owned and operated,
not dominant in its field of operation,
and employs 500 or fewer persons on a
full time, part-time, temporary, or other
basis, at all its affiliated operations
worldwide. A business involved in both
the harvesting and processing of seafood
products is a small business if it meets
the $4.0 million criterion for fish
harvesting operations. A wholesale
business servicing the fishing industry
is a small business if it employs 100 or
fewer persons on a full time, part time,
temporary, or other basis, at all its
affiliated operations worldwide. For
marinas and charter/party boats, a small
business is one with annual receipts not
in excess of $7.0 million. The RFA
defines small organizations as any
nonprofit enterprise that is
independently owned and operated and

is not dominant in its field. The RFA
defines small governmental
jurisdictions as governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
populations of less than 50,000.

This final rule affects how whiting is
allocated to the following sectors/
programs: Tribal, Shorebased Individual
Fishing Quota (IFQ) Program—Trawl
Fishery, Mothership Coop (MS)
Program—Whiting At-sea Trawl
Fishery, and Catcher-Processor (C/P)
Coop Program—Whiting At-sea Trawl
Fishery. The amount of whiting
allocated to these sectors is based on the
U.S. TAC. From the U.S. TAC, small
amounts of whiting that account for
research catch and for bycatch in other
fisheries are deducted. The amount of
the tribal allocation is also deducted
directly from the TAC prior to
allocations to the non-tribal sectors. The
remainder is the commercial harvest
guideline. This guideline is then
allocated among the other three sectors
as follows: 34 percent for the C/P Coop
Program; 24 percent for the MS Coop
Program; and 42 percent for the
Shorebased IFQ Program.

The shorebased IFQ fishery is
managed with individual fishing quotas
for most groundfish species, including
whiting. Annually, quota pounds (QP)
are allocated from the shorebased sector
allocation based on the individual quota
shares (QS) of each QS owner. (QP is
expressed as a weight and QS is
expressed as a percent of the shorebased
allocation for a given species or species
group.). Quota pounds (QP) may be
transferred from a QS account to a
vessel account or from one vessel
account to another vessel account.
Vessel accounts are used to track how
QP is harvested as QP is to cover catch
(landings and discards) by limited entry
trawl vessels of all IFQ species/species
groups. Shorebased IFQ catch must be
landed at authorized first receiver sites.
The IFQ whiting quota shares (QS) were
allocated to a mixture of limited entry
permit holders and shorebased
processors. One non-profit organization
received quota share based on the
ownership of multiple limited entry
permits. The Mothership (MS) coop
sector can consist of one or more coops
and a non-coop subsector. For a MS
coop to participate in the Pacific
whiting fishery, it must be composed of
MS catcher-vessel (MSCV) endorsed
limited entry permit owners. Each
permitted MS coop is authorized to
harvest a quantity of Pacific whiting
based on the sum of the catch history
assignments for each member’s MS/
Catcher Vessel (MSCV) endorsed permit
identified in the NMFS accepted coop
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agreement for a given calendar year.
Each MS/CV endorsed permit has an
allocation of Pacific whiting catch based
on its catch history in the fishery. The
catch history assignment (CHA) is
expressed as a percentage of Pacific
whiting of the total MS sector
allocation. Currently the MS sector is
composed of only a single coop. The
Catcher/Processor (C/P) coop program is
a limited access program that applies to
vessels in the C/P sector of the Pacific
whiting at-sea trawl fishery and is a
single voluntary coop. Unlike the MS
coop regulations where multiple coops
can be formed around the catch history
assignments of each coop’s member’s
endorsed permit, the single C/P coop
receives the total Pacific whiting
allocation for the C/P sector. Only C/P
endorsed limited entry permits can
participate in this coop. Currently
(February 2013), the Shorebased IFQ
Program is composed of 138 QS
permits/accounts, 142 vessel accounts,
and 50 first receivers. The MS coop
fishery is currently composed of a single
coop, with six mothership processor
permits, and 36 MS/CV endorsed
permits with one permit having two
catch history assignments endorsed to
it. The C/P coop is composed of 10
catcher-processor permits owned by
three companies. There are four tribes
that can participate in the tribal whiting
fishery. The current tribal fleet is
composed of 5 trawlers that either
deliver to a shoreside plant or to a
contracted mothership.

These regulations directly affect IFQ
Quota share holders who determine
which vessel accounts receive QP,
holders of MS/CV endorsed permits
who determine how many coops will
participate in the fishery and how much
fish each coop is to receive, and the CP
coop which is made up of three
companies that own the CP permits. As
part of the permit application processes
for the non-tribal fisheries, based on a
review of the SBA size criteria,
applicants are asked if they considered
themselves a “small” business and to
provide detailed ownership
information. Although there are three
non-tribal sectors, many companies
participate in two or more of these
sectors. All MS/CV participants are
involved in the shorebased IFQ sector
while two of the three CP companies
also participate in both the shorebased
IFQ sector and in the MS sector. Many
companies own several QS accounts.
After accounting for cross participation,
multiple QS account holders, and for
affiliation through ownership, there are
100 non-tribal entities directly affected
by these regulations, 82 of which are

considered to be “small” businesses.
These regulations also directly affect
tribal whiting fisheries. Based on
groundfish ex-vessel revenues and on
tribal enrollments (the population size)
of each tribe, the four tribes and their
fleets are considered ‘“‘small” entities.

There are no recordkeeping
requirements associated with this final
rule.

This final rule directly regulates what
entities can harvest whiting. This rule
allocates fish between tribal harvesters
(harvest vessels are small entities, tribes
are small jurisdictions) and to non-tribal
harvesters (a mixture of small and large
businesses). Tribal fisheries are a
mixture of activities that are similar to
the activities that non-tribal fisheries
undertake. Tribal harvests are delivered
to both shoreside plants and
motherships for processing. These
processing facilities also process fish
harvested by non-tribal fisheries.

The alternatives to the 2013 interim
tribal allocation implemented by this
rule are the “No-Action” and the
“Proposed Action (or preferred
alternative).” The preferred alternative,
based on discussions with the tribes, is
for NMF'S to allocate between 28
percent and 23 percent of the U.S. total
allowable catch for 2013. NMFS did not
consider a broader range of alternatives
to the proposed allocation. The tribal
allocation is based primarily on the
requests of the tribes. These requests
reflect the level of participation in the
fishery that will allow them to exercise
their treaty right to fish for whiting.
Consideration of amounts lower than
the tribal requests is not appropriate in
this instance. As a matter of policy,
NMEF'S has historically supported the
harvest levels requested by the tribes.
Based on the information available to
NMEFS, the tribal request is within their
tribal treaty rights, and the participating
tribe has on occasion shown an ability
to harvest the amount of whiting
requested. A higher allocation would,
arguably, also be within the scope of the
treaty right. However, a higher
allocation would unnecessarily limit the
non-tribal fishery.

A no-action alternative was
considered, but the regulatory
framework provides for a tribal
allocation on an annual basis only.
Therefore, no action would result in no
allocation of Pacific whiting to the tribal
sector in 2013, which would be
inconsistent with NMFS’ responsibility
to manage the fishery consistent with
the tribes’ treaty rights. Given that there
are tribal requests for allocations in
2013, this alternative was rejected.

There are no significant alternatives to
the rule that accomplish the stated

objectives of applicable statutes and the
treaties with the affected tribes that
minimize any of the significant
economic impact of the proposed rule
on small entities. NMFS believes this
final rule will not adversely affect small
entities. Sector allocations are higher
than sector catches in 2012, so this rule
will be beneficial to both large and
small entities.

No Federal rules have been identified
that duplicate, overlap, or conflict with
this action.

NMFS issued Biological Opinions
under the ESA on August 10, 1990,
November 26, 1991, August 28, 1992,
September 27, 1993, May 14, 1996, and
December 15, 1999 pertaining to the
effects of the Pacific Coast groundfish
FMP fisheries on Chinook salmon
(Puget Sound, Snake River spring/
summer, Snake River fall, upper
Columbia River spring, lower Columbia
River, upper Willamette River,
Sacramento River winter, Central Valley
spring, California coastal), coho salmon
(Central California coastal, southern
Oregon/northern California coastal),
chum salmon (Hood Canal summer,
Columbia River), sockeye salmon (Snake
River, Ozette Lake), and steelhead
(upper, middle and lower Columbia
River, Snake River Basin, upper
Willamette River, central California
coast, California Central Valley, south/
central California, northern California,
southern California). These biological
opinions have concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery was not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat.

NMEFS issued a Supplemental
Biological Opinion on March 11, 2006
concluding that neither the higher
observed bycatch of Chinook in the
2005 whiting fishery nor new data
regarding salmon bycatch in the
groundfish bottom trawl fishery
required a reconsideration of its prior
“no jeopardy’’ conclusion. NMFS also
reaffirmed its prior determination that
implementation of the Groundfish
PCGFMP is not likely to jeopardize the
continued existence of any of the
affected ESUs. Lower Columbia River
coho (70 FR 37160, June 28, 2005) and
Oregon Coastal coho (73 FR 7816,
February 11, 2008) were recently
relisted as threatened under the ESA.
The 1999 biological opinion concluded
that the bycatch of salmonids in the
Pacific whiting fishery were almost
entirely Chinook salmon, with little or
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no bycatch of coho, chum, sockeye, and
steelhead.

On December 7, 2012, NMFS
completed a biological opinion
concluding that the groundfish fishery
is not likely to jeopardize non-salmonid
marine species including listed
eulachon, green sturgeon, humpback
whales, Steller sea lions, and
leatherback sea turtles. The opinion also
concludes that the fishery is not likely
to adversely modify critical habitat for
green sturgeon and leatherback sea
turtles. An analysis included in the
same document as the opinion
concludes that the fishery is not likely
to adversely affect green sea turtles,
olive ridley sea turtles, loggerhead sea
turtles, sei whales, North Pacific right
whales, blue whales, fin whales, sperm
whales, Southern Resident killer
whales, Guadalupe fur seals, or the
critical habitat for Steller sea lions.

As Steller sea lions and humpback
whales are also protected under the
Marine Mammal Protection Act
(MMPA), incidental take of these
species from the groundfish fishery
must be addressed under MMPA section
101(a)(5)(E). On February 27, 2012,
NMFS published notice that the
incidental taking of Steller sea lions in
the West Coast groundfish fisheries is
addressed in NMFS’ December 29, 2010

Negligible Impact Determination and
this fishery has been added to the list of
fisheries authorized to take Steller sea
lions (77 FR 11493). NMFS is currently
developing MMPA authorization for the
incidental take of humpback whales in
the fishery.

On November 21, 2012, the U.S. Fish
and Wildlife Service (FWS) issued a
biological opinion concluding that the
groundfish fishery will not jeopardize
the continued existence of the short-
tailed albatross. The FWS also
concurred that the fishery is not likely
to adversely affect the marbled murrelet,
California least tern, southern sea otter,
bull trout, nor bull trout critical habitat.

Pursuant to Executive Order 13175,
this final rule was developed after
meaningful consultation and
collaboration with tribal officials from
the area covered by the FMP. Consistent
with the Magnuson-Stevens Act at 16
U.S.C. 1852(b)(5), one of the voting
members of the Pacific Council is a
representative of an Indian tribe with
federally recognized fishing rights from
the area of the Council’s jurisdiction. In
addition, NMFS has coordinated
specifically with the tribes interested in
the whiting fishery regarding the issues
addressed by this rule.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Indian Fisheries.

Dated: May 2, 2013.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq. and 16
U.S.C. 773 et seq.

m 2.In §660.50, paragraph (f)(4) is
revised to read as follows:

§660.50 Pacific Coast treaty Indian
fisheries.

* * * * *

(f)* * %

(4) Pacific whiting. The tribal
allocation for 2013 is 63,205 mt.

* * * * *

m 3. Table 1a, to part 660, subpart C, is
revised to read as follows:
BILLING CODE 3510-22-P
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Table la. To Part 660, Subpart C- 2013, Specifications of OFL, ABC, ACL,
ACT and Fishery Harvest guidelines(weights in metric tomns).
Fishery
Species Area OFL ABC ACL a/| HG b/
Arrowtooth flounder c/ Coastwide 7,391 6,157 6,157 4,070
Black d/ e/ N of 46°16' N. lat. 430 411 411 397
S of 46°16' N. lat. 1,159 1,108 1,000 1,000
Bocaccio f/ S of 40°10' N. lat. 884 845 320 311.6
Cabezon g/ h/ 46°16' to 42° N. lat. 49 47 47 47
S of 42° N. lat. 170 163 163 163
California scorpionfish i/ S of 34°27' N. lat. 126 120 120 118
Canary rockfish j/ Coastwide 752 719 116 98.5
Chilipepper k/ S of 40°10' N. lat. 1,768 1,690| 1,690 1,466
Cowcod 1/ S of 40°10' N. lat. 11 9 3 2.9
Darkblotched rockfish m/ Coastwide 541 517 317 296.2
Dover sole n/ Coastwide 92,955 88,865| 25,000 23,410
English sole o/ Coastwide 7,129 6,815 6,815 6,712
Lingcod p/ q/ N of 40° 10' N. lat. 3,334 3,036 3,036 2,758
S of 40° 10' N. lat. 1,334 1,111 1,111 1,102
Longnose skate r/ Coastwide 2,902 2,774 2,000 1,928
Longspine thornyhead s/ N of 34°27' N. lat. 3,391 2,825 2,009 1,963
S of 34°27' N. lat. 356 353
Minor nearshore rockfish north t/ N of 40°10' N. lat. 110 94 94 94
Minor shelf rockfish north u/ N of 40°10' N. lat. 2,183 1,920 968 903
Minor slope rockfish north v/ N of 40°10' N. lat. 1,518 1,381 1,160 1,098
Minor nearshore rockfish south w/ S of 40°10' N. lat. 1,164 1,005 990 990
Minor shelf rockfish south x/ S of 40°10' N. lat. 1,910 1,617 714 668.0
Minor slope rockfish south v/ S of 40°10' N. lat. 681 618 618 597
Other fish z/ Coastwide 6,832 4,717 4,717 4,540
Other flatfish aa/ Coastwide 10,060 6,982 4,884 4,682
Pacific cod bb/ Coastwide 3,200 2,221 1,600 1,191
Pacific ocean perch (POP) cc/ N of 40° 10' N. lat. 844 807 150 133.5
Pacific whiting dd/ Coastwide 626,364 dd/ dd/ 204,040
Petrale sole ee/ Coastwide 2,711 2,592 2,592| 2,358.0
See Table
Sablefish f£f/ gg/ N of 36° N. lat. 6,621 6,045| 4,012 lc
S of 36° N. lat. 1,439 1,434
Shortbelly hh/ Coastwide 6,950 5,789 50 48
Shortspine thornyhead ii/ N of 34°27' N. lat. 2,333 2,230 1,540 1,481
S of 34°27' N. lat. 397 355
Splitnose jj/ S of 40°10' N. lat. 1,684 1,610 1,610 1,598
Starry flounder kk/ Coastwide 1,825 1,520 1,520 1,513
Widow 11/ Coastwide 4,841 4,598 1,500 1,411
Yelloweye rockfish mm/ Coastwide 51 43 18 12.2
Yellowtail nn/ N of 40°10' N. lat. 4,579 4,378 4,378 3,677
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a/ ACLs, ACTs and HGs are specified as total catch values.

b/ Fishery harvest guideline means the harvest guideline or quota after subtracting from the ACL or ACT Pacific
Coast treaty Indian tribes allocations or projected catch, projected research catch, deductions for fishing mortality in
non-groundfish fisheries, and deductions for EFPs.

¢/ Arrowtooth flounder. The stock was last assessed in 2007 and was estimated to be at 79 percent of its unfished
biomass in 2007. The OFL of 7,391 mt is based on the 2007 assessment with an Fsq, Fysy proxy. The ABC of 6,157
mt is a 17 percent reduction from the OFL (6=0.72/P*=0.40) as it’s a category 2 stock. Because the stock is above
Base,, the ACL is set equal to the ABC. 2,087.39 mt is deducted from the ACL for the Tribal fishery (2,041 mt), the
incidental open access fishery (30 mt), and research catch (16.39 mt), resulting in a fishery HG of 4,070 mt.

d/ Black rockfish north (Washington). A stock assessment was prepared for black rockfish north of 45°46’ N. Iat.
(Cape Falcon, Oregon) in 2007. The biomass in the north was estimated to be at 53 percent of its unfished biomass
in 2007. The OFL from the assessed area is based on the 2007 assessment with a harvest rate proxy of Fsg, The
resulting OFL for the area north of 46°16 N. lat. is 430 mt and is 97 percent of the OFL from the assessed area,
based on the area distribution of historical catch. The ABC of 411 mt for the north is a 4 percent reduction from the
OFL (0=0.36/P*=0.45) as it’s a category 1 stock. The ACL was set equal to the ABC, since the stock is above Bgy.
14 mt is deducted from the ACL for the Tribal fishery, resulting in a fishery HG of 397 mt.

e/ Black rockfish south (Oregon and California). A stock assessment was prepared for black rockfish south of 45°46
N. lat. (Cape Falcon, Oregon) to Central California in 2007. The biomass in the south was estimated to be at 70
percent of its unfished biomass in 2007. The OFL from the assessed area is based on the 2007 assessment with a
harvest rate proxy of Fsq, plus 3 percent of the OFL from the stock assessment prepared for black rockfish north of
45°46° N. lat. The resulting OFL for the area south of 46°16 N. lat. is 1,159 mt. The ABC of 1,108 mt is a 4 percent
reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. The 2013 and 2014 ACL is 1,000 mt, which
maintains the constant catch strategy designed to keep the stock biomass above Byg,. There are no deductions from
the ACL, thus the fishery HG is equal to the ACL. The black rockfish ACL in the area south of 46°16' N. lat.
(Columbia River), is subdivided with separate HGs being set for the waters off Oregon (580 mt/58 percent) and for
the waters off California (420 mt/42 percent).

f/ Bocaccio. A bocaccio stock assessment update was prepared in 2011 for the bocaccio stock between the U.S.-
Mexico border and Cape Blanco. The stock is managed with stock-specific harvest specifications south of 40°10° N.
lat. and within the minor shelf rockfish complex north of 40°10° N. lat. Historical catch distribution of
approximately 6 percent was used to apportion the assessed stock to the area north of 40°10° N. lat. The bocaccio
stock was estimated to be at 26 percent of its unfished biomass in 2011. The OFL of 884 mt is based on the 2011
stock assessment STAT model with an Fygy proxy of Fsoy,. The ABC of 845 mt is a 4 percent reduction from the
OFL (0=0.36/P*=0.45) as it’s a category 1 stock. The 320 mt ACL is based on a rebuilding plan with a target year
to rebuild of 2022 and an SPR harvest rate of 77.7 percent. 8.4 mt is deducted from the ACL for the incidental open
access fishery (0.7 mt), EFP catch (6.0 mt) and research catch (1.7 mt), resulting in a fishery HG of 311.6 mt. The
California recreational fishery has an HG of 163.5.

g/ Cabezon (Oregon). A cabezon stock assessment was prepared in 2009. The cabezon biomass in waters off Oregon
was estimated to be at 52 percent of its unfished biomass in 2009. The OFL of 49 mt was calculated using an Fygy
proxy of Fyse,. The ABC of 47 mt was based on a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a
category 1 species. Because the stock is above Bygy,, the ACL is set equal to the ABC. No deductions are made from
the ACL, so the fishery HG is equal to the ACL at 47 mt. Cabezon in waters off Oregon were removed from the
“other fish” complex in 2011.

h/ Cabezon (California). A cabezon stock assessment was prepared in 2009. The cabezon biomass in waters off
California was estimated to be at 48 percent of its unfished biomass in 2009. The OFL of 170 mt was calculated
using an Fygy proxy of Fyse,. The ABC of 163 mt was based on a 4 percent reduction from the OFL
(06=0.36/P*=0.45) as it’s a category 1 stock. Because the stock is above By, the ACL is set equal to the ABC. No
deductions are made from the ACL, so the fishery HG is equal to the ACL at 163 mt.

i/ California scorpionfish was assessed in 2005 and was estimated to be at 80 percent of its unfished biomass in
2005. The OFL of 126 mt is based on the 2005 assessment with a harvest rate proxy of Fsqy,. The ABC of 120 mt is
a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. Because the stock is above Bygs,
the ACL is set equal to the ABC. 2 mt is deducted from the ACL for the incidental open access fishery, resulting in a
fishery HG of 118 mt.

j/ Canary rockfish. A canary rockfish stock assessment update was prepared in 2011 and the stock was estimated to
be at 24 percent of its unfished biomass coastwide in 2011. The coastwide OFL of 752 mt is based on the new
assessment with an Fysy proxy of Fsg,. The ABC of 719 mt is a 4 percent reduction from the OFL
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(0=0.36/P*=0.45) as it’s a category 1 stock. The ACL of 116 mt is based on a rebuilding plan with a target year to
rebuild of 2030 and a SPR harvest rate of 88.7 percent. 17.5 mt is deducted from the ACL for the Tribal fishery (9.5
mt), the incidental open access fishery (2 mt), EFP catch (1.5 mt) and research catch (4.5 mt) resulting in a fishery
HG of 98.52 mt. Recreational HGs are being specified as follows: Washington recreational 3.1; Oregon recreational
10.8 mt; and California recreational 22.4 mt.

k/ Chilipepper. The coastwide chilipepper stock was assessed in 2007 and estimated to be at 70 percent of its
unfished biomass coastwide in 2006. Chilipepper are managed with stock-specific harvest specifications south of
40°10 N. lat. and within the minor shelf rockfish complex north of 40°10° N. lat. Projected OFLs are stratified north
and south 0f 40°10° N. latitude based on the average 1998-2008 assessed area catch, which is 93 percent for the area
south 0f 40°10” N. latitude and 7 percent for the area north of 40°10° N. latitude. South of 40°10* N. lat., the OFL of
1,768 mt is based on the 2007 assessment with an Fy;sy proxy of Fsge,. The ABC of 1,690 mt is a 4 percent reduction
from the OFL (0=0.36/P*=0.45) as it’s a category 1 stock. Because the unfished biomass is estimated to be above 40
percent of the unfished biomass, the ACL was set equal to the ABC. 224 mt is deducted from the ACL for the
incidental open access fishery (5 mt), EFP fishing (210 mt), and research catch (9 mt), resulting in a fishery HG of
1,466 mt.

1/ Cowcod. A stock assessment update prepared in 2009 estimated the stock to be 5 percent of its unfished biomass
in 2009. The OFLs for the Monterey and Conception areas were summed to derive the south of 40°10” N. lat. OFL
of 11 mt. The ABC for the area south of 40°10” N. lat. is 9 mt. The assessed portion of the stock in the Conception
Area was considered category 2, with a Conception Area contribution to the ABC of 5 mt, which is a 17 percent
reduction from the OFL (6=0.72/P*=0.40). The unassessed portion of the stock in the Monterey area was considered
a category 3 stock, with a contribution to the ABC of 3 mt, which is a 31 percent reduction from the OFL
(6=1.44/P*=0.40). A single ACL of 3 mt is being set for both areas combined. The ACL of 3 mt is based on a
rebuilding plan with a target year to rebuild of 2068 and an SPR rate of 82.7 percent. 0.1 mt is deducted from the
ACL for the amount anticipated to be taken during research activity (0.1 mt) and EFP catch (0.03 mt) which results
in a fishery HG of 2.9 mt.

m/ Darkblotched rockfish. A stock assessment update was prepared in 2011, and the stock was estimated to be at
30.2 percent of its unfished biomass in 2011. The OFL is projected to be 541 mt and is based on the 2011 stock
assessment with an Fysy proxy of Fsge,. The ABC of 517 mt is a 4 percent reduction from the OFL
(0=0.36/P*=0.45) as it’s a category 1 stock. The ACL of 317 mt is based on a rebuilding plan with a target year to
rebuild of 2025 and an SPR harvest rate of 64.9 percent. 20.8 mt is deducted from the ACL for the Tribal fishery
(0.1 mt), the incidental open access fishery (18.4 mt), EFP catch (0.2 mt) and research catch (2.1 mt), resulting in a
fishery HG 0f 296.2 mt.

n/ Dover sole. A 2011 Dover sole assessment estimated the stock to be at 83.7 percent of its unfished biomass in
2011. The OFL of 92,955 mt is based on the results of the 2011 stock assessment with an Fy;sy proxy of F3¢,. The
ABC of 88,865 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. Because the
stock is above B,se, coastwide, the ACL could be set equal to the ABC. However, the ACL of 25,000 mt is set at a
level below the ABC and higher than the maximum historical landed catch. 1,590 mt is deducted from the ACL for
the Tribal fishery (1,497 mt), the incidental open access fishery (55 mt) and research catch (38 mt), resulting in a
fishery HG of 23,410 mt.

o/ English sole. A stock assessment update was prepared in 2007. The stock was estimated to be at 116 percent of its
unfished biomass in 2007. The OFL of 7,129 mt is based on the results of the 2007 assessment update with an Fysy
proxy of Fipy. The ABC of 6,815 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1
stock. Because the stock is above B,se,, the ACL was set equal to the ABC. 103 mt is deducted from the ACL for the
Tribal fishery (91 mt), the incidental open access fishery (7 mt) and research catch (5 mt), resulting in a fishery HG
0of 6,712 mt.

p/ Lingcod north. A lingcod stock assessment was prepared in 2009. The lingcod biomass off Washington and
Oregon was estimated to be at 62 percent of its unfished biomass in 2009. The OFL of 3,334 mt was calculated
using an Fygy proxy of F4se,. The ABC of 3,036 mt was based on a 4 percent reduction from the OFL
(6=0.36/P*=0.45) for the area north of 42° N. lat. as it’s a category 1 stock, and a 17 percent reduction from the
OFL (0=0.72/P*=0.40) for the area between 42° N. lat. and 40°10°N. lat. as it’s a category 2 stock. The ACL was
set equal to the ABC. 277.67 mt is deducted from the ACL for the Tribal fishery (250 mt), the incidental open
access fishery (16 mt) and research catch (11.67 mt), resulting in a fishery HG of 2,758 mt.

g/ Lingcod south . A lingcod stock assessment was prepared in 2009. The lingcod biomass off California was
estimated to be at 74 percent of its unfished biomass in 2009. The OFL of 1,334 mt was calculated using an Fysy
proxy of Fuse,. The ABC of 1,111 mt was based on a 17 percent reduction from the OFL (6=0.72/P*=0.40) as it’s a
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category 2 stock. The ACL was set equal to the ABC. 9 mt is deducted from the ACL for the incidental open access
fishery (7 mt) and EFP fishing (2 mt), resulting in a fishery HG of 1,102 mt.

1/ Longnose skate. A stock assessment was prepared in 2007 and the stock was estimated to be at 66 percent of its
unfished biomass. The OFL of 2,902 mt is based on the 2007 stock assessment with an Fy;sy proxy of Fyse,. The
ABC of 2,774 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45)as it’s a category 1 stock. The ACL of
2,000 mt is a fixed harvest level that provides greater access to the stock. 72.18 mt is deducted from the ACL for the
Tribal fishery (56 mt), incidental open access fishery (3 mt), and research catch (13.18 mt), resulting in a fishery HG
of 1,928 mt.

s/ Longspine thornyhead. A coastwide stock assessment was conducted in 2005 and the stock was estimated to be at
71 percent of its unfished biomass in 2005. A coastwide OFL of 3,391 mt is based on the 2005 stock assessment
with an Fsg, Fysy proxy. The ABC of 2,825 mt is a 17 percent reduction from the OFL (6=0.72/P*=0.40) as it’s a
category 2 stock. For the portion of the stock that is north of 34°27” N. lat., the ACL is 2,009 mt, and is 79 percent
of the coastwide OFL for the biomass found in that area reduced by an additional 25 percent as a precautionary
adjustment. 46 mt is deducted from the ACL for the Tribal fishery (30 mt), the incidental open access fishery (3 mt),
and research catch (13 mt) resulting in a fishery HG of 1,963 mt. For that portion of the stock south of 34°27’ N. lat.
the ACL is 356 mt and is 21 percent of the coastwide OFL reduced by 50 percent as a precautionary adjustment. 3
mt is deducted from the ACL for the incidental open access fishery (2 mt), and research catch (1 mt) resulting in a
fishery HG of 353 mt.

t/ Minor nearshore rockfish north. The OFL of 110 mt is the sum of the OFL contributions for the component
species within the complex. The ABCs for the minor rockfish complexes are based on a sigma value of 0.72 for
category 2 stocks (blue rockfish in California) and 1.44 for category 3 stocks (all others) with a P* of 0.45. The
resulting ABC of 94 mt is the summed contribution of the ABCs for the component species. The ACL is set equal to
the complex ABC. There are no deductions from the ACL, thus the fishery HG is equal to the ACL at 94 mt.

u/ Minor shelf rockfish north. The OFL of 2,183 mt is the sum of the OFL contributions for the component species
within the complex. The ABCs for the minor rockfish complexes are based on a sigma value of 0.72 for category 2
stocks (greenspotted rockfish between 40°10° to 42° N. lat. and greenstriped rockfish) and 1.44 for category 3 stocks
(all others) with a P* of 0.45. The resulting ABC of 1,920 mt is the summed contribution of the ABCs for the
component species. The ACL of 968 mt is the same as the 2012 ACL. 65.24 mt is deducted from the ACL for the
Tribal fishery (30 mt), the incidental open access fishery (26 mt), EFP catch (3 mt) and research catch (6.24 mt)
resulting in a fishery HG of 903 mt.

v/ Minor slope rockfish north. The OFL of 1,518 mt is the sum of the OFL contributions for the component species
within the complex. The ABCs for the northern minor slope rockfish complex is based on a sigma value of 0.36 for
category 1 stocks (splitnose rockfish) and 1.44 for category 3 stocks (all others) with a P* of 0.45. The resulting
ABC of 1,381 mt is the summed contribution of the ABCs for the component species. The ACL of 1,160 is the same
as the 2012 ACL. 62 mt is deducted from the ACL for the Tribal fishery (36 mt), the incidental open access fishery
(19 mt), EFP catch (1 mt) and research catch (6 mt), resulting in a fishery HG of 1,098 mt.

w/ Minor nearshore rockfish south. The OFL of 1,164 mt is the sum of the OFL contributions for the component
species within the complex. The ABC for the southern minor nearshore rockfish complex is based on a sigma value
0f 0.36 for category 1 stocks (gopher rockfish north of 34°27” N. lat.), 0.72 for category 2 stocks (blue rockfish
north of 34°27° N. lat.) and 1.44 for category 3 stocks (all others) with a P* of 0.45. The resulting minor nearshore
rockfish south ABC, which is the summed contribution of the ABCs for the component species within the complex,
is 1,005 mt. The ACL is 990 mt; the same as the 2012 ACL. There are no deductions from the ACL, resulting in a
fishery HG of 990 mt. Blue rockfish south of 42° N. latitude has a species-specific HG of 236 mt.

x/ Minor shelf rockfish south. The OFL of 1,910 mt is the sum of the OFL contributions for the component species
within the complex. The ABCs for the southern minor shelf rockfish complex is based on a sigma value of 0.72 for
category 2 stocks (greenspotted and greenstriped rockfish) and 1.44 for category 3 stocks (all others) with a P* of
0.45. The resulting ABC of 1,617 mt is the summed contribution of the ABCs for the component species. The ACL
of 714 mt is the same as the 2012 ACL. 46 mt is deducted from the ACL for the incidental open access fishery (9
mt), EFP catch (31 mt) and research catch (6 mt), resulting in a fishery HG of 668 mt.

y/ Minor slope rockfish south. The OFL of 681 mt is the sum of the OFL contributions for the component species
within the complex. The ABC for the southern minor slope rockfish complex is based on a sigma value of 0.72 for
category 2 stocks (bank and blackgill rockfish) and 1.44 for category 3 stocks (all others) with a P* of 0.45. The
resulting ABC of 618 mt is the summed contribution of the ABCs for the component species. The ACL is equal to
the ABC. 21 mt is deducted from the ACL for the incidental open access fishery (17 mt), EFP catch (2 mt) and
research catch (2 mt), resulting in a fishery HG of 597 mt. Blackgill rockfish has species-specific HGs: 26.4 mt for
the limited entry fixed gear fishery; 17.6 mt for the open access fishery.
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z/ “Other fish” is composed entirely of groundfish FMP species that are neither rockfish (family Scorpaenidae) nor
flatfish, and most of these species are unassessed, with the exception of spiny dogfish, which was assessed in 2011
and is a category 2 stock. The OFL of 6,832 mt is the sum of the OFL contributions for the component species
within the complex. The OFL contribution for spiny dogfish is projected from the 2011 assessment using an Fyse,
Fusy proxy harvest rate. The ABC of 4,717 mt is calculated by applying a P* of 0.40 and a sigma of 1.44 to the
OFLs calculated for the category 3 stocks (i.e., all stocks other than spiny dogfish) and a P* of 0.30 and a sigma of
0.72 to the OFL calculated for spiny dogfish. The resulting ABC for the complex is the summed contribution of the
ABGC s calculated for the component stocks. The ACL is set equal to the ABC. 177 mt is deducted from the ACL for
the Tribal fishery (112 mt), the incidental open access fishery (50 mt), EFP catch (3 mt) and research catch (12 mt),
resulting in an “other fish” fishery HG of 4,540 mt.

aa/ “Other flatfish” are the unassessed flatfish species that do not have individual OFLs/ABCs/ACLs and include
butter sole, curlfin sole, flathead sole, Pacific sand dab, rex sole, rock sole, and sand sole. The other flatfish OFL of
10,060 mt is based on the sum of the OFL contributions of the component stocks. The ABC of 6,982 mt is a 31
percent reduction from the OFL (6=1.44/P*=0.40) as the complex is composed of category 3 stocks. The ACL of
4,884 mt is the 2011 and 2012 ACL carried forward as there have been no significant changes in the status or
management of stocks within the complex. 202 mt is deducted from the ACL for the Tribal fishery (60 mt), the
incidental open access fishery (125 mt), and research catch (17 mt), resulting in a fishery HG of 4,682 mt.

bb/ Pacific cod. The 3,200 mt OFL is based on the maximum level of historic landings. The ABC of 2,221 mtis a 31
percent reduction from the OFL (6=1.44/P*=0.40) as it’s a category 3 stock. The 1,600 mt ACL is the OFL reduced
by 50 percent as a precautionary adjustment. 409.04 mt is deducted from the ACL for the Tribal fishery (400 mt),
research fishing (7.04 mt), and the incidental open access fishery (2.0 mt), resulting in a fishery HG of 1,191 mt.

cc/ Pacific Ocean Perch (POP). A POP stock assessment was prepared in 2011 and the stock was estimated to be at
19.1 percent of its unfished biomass in 2011. The OFL of 844 mt for the area north of 40°10” N. lat. is based on the
2011 stock assessment with an Fsg, Fysy proxy. The ABC of 807 mt is a 4 percent reduction from the OFL
(0=0.36/P*=0.45) as it’s a category 1 stock. The ACL of 150 mt is based on a rebuilding plan with a target year to
rebuild of 2051 and an SPR harvest rate of 86.4 percent. 16.5 mt is deducted from the ACL for the Tribal fishery
(10.9 mt), open access fishery (0.4 mt) and research catch (5.2 mt), resulting in a fishery HG of 133.5 mt.

dd/ Pacific whiting. The most recent stock assessment was prepared in January 2013. The 2013 Fishery Harvest
Guideline (Fishery HG) is calculated as follows. U.S. TAC of 269,745 mt minus 63,205 mt for the Tribal allocation
minus 2,500 mt for catch in research activities and as non-groundfish bycatch, resulting in a fishery harvest
guideline of 204,040 mt. The TAC for Pacific whiting is established under the provisions of the Pacific
Hake/Whiting Agreement with Canada and the Pacific Whiting Act of 2006, 16 U.S.C. 7001-7010, and the
international exception applies. Therefore, no ABC or ACL values are provided for Pacific whiting. The 2013 OFL
of 626,364 mt is based on the 2013 assessment with an Fyp, Fyisy proxy.

ee/ Petrale sole. A petrale sole stock assessment was prepared for 2011. In 2011 the petrale sole stock was estimated
to be at 18 percent of its unfished biomass. The OFL of 2,711 mt is based on the 2011 assessment with an F3gy, Fysy
proxy. The ABC 0f 2,592 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. The
ACL is set equal to the ABC. 234 mt is deducted from the ACL for the Tribal fishery (220 mt), the incidental open
access fishery (2.4 mt), and research catch (11.6 mt), resulting in a fishery HG of 2,358 mt.

ft/ Sablefish north. A coastwide sablefish stock assessment was prepared in 2011. The coastwide sablefish biomass
was estimated to be at 33 percent of its unfished biomass in 2011. The coastwide OFL of 6,621 mt is based on the
2011 stock assessment with an Fysy proxy of Fys,. The coastwide ABC of 6,045 mt is an 8.7 percent reduction from
the OFL (6=0.36/P*=0.40). The 40-10 harvest policy was applied to the ABC to derive a coastwide ACL value.
Then the ACL value was apportioned, north and south of 36° N. lat., using the average of annual swept area biomass
(2003-2010) from the NMFS NWFSC trawl survey, between the northern and southern areas with 73.6 percent
going to the area north of 36° N. lat. and 26.4 percent going to the area south of 36° N. lat. The northern ACL is
4,012 mt and is reduced by 401 mt for the tribal allocation (10 percent of the ACL north of 36° N. lat.). The 401 mt
Tribal allocation is reduced by 1.5 percent to account for discard mortality. Detailed sablefish allocations are shown
in Table 1c.

gg/ Sablefish south. The ACL for the area south of 36° N. lat. is 1,439 mt (26.4 percent of the calculated coastwide
ACL value). 5 mt is deducted from the ACL for the incidental open access fishery (2 mt) and research catch (3 mt),
resulting in a fishery HG of 1,434 mt.

hh/ Shortbelly rockfish. A non-quantitative assessment was conducted in 2007. The spawning stock biomass of
shortbelly rockfish was estimated at 67 percent of its unfished biomass in 2005. The OFL of 6,950 mt was
recommended for the stock in 2013 with an ABC of 5,789 mt (6=0.72 with a P* of 0.40). The 50 mt ACL is slightly
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higher than recent landings and is in recognition of the stock’s importance as a forage species in the California
Current ecosystem. 2 mt is deducted from the ACL for research catch, resulting in a fishery HG of 48 mt.

ii/ Shortspine thornyhead. A coastwide stock assessment was conducted in 2005 and the stock was estimated to be at
63 percent of its unfished biomass in 2005. A coastwide OFL of 2,333 mt is based on the 2005 stock assessment
with an Fso., Fysy proxy. The coastwide ABC of 2,230 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45)
as it’s a category 1 stock. For the portion of the stock that is north of 34°27° N. lat., the ACL is 1,540 mt. The
northern ACL is 66 percent of the coastwide OFL for the portion of the biomass found north of 34°27’ N. lat. 59.22
mt is deducted from the ACL for the Tribal fishery (50 mt), the incidental open access fishery (2 mt), and research
catch (7.22 mt) resulting in a fishery HG of 1,481 mt for the area north of 34°27° N. lat. For that portion of the stock
south of 34°27° N. lat., the ACL is 397 mt which is 34 percent of the coastwide OFL for the portion of the biomass
found south of 34°27° N. lat. reduced by 50 percent as a precautionary adjustment. 42 mt is deducted from the ACL
for the incidental open access fishery (41 mt), and research catch (1 mt), resulting in a fishery HG of 355 mt for the
area south of 34°27° N. lat.

i/ Splitnose rockfish. A coastwide assessment was prepared in 2009 that estimated the stock to be at 66 percent of
its unfished biomass in 2009. Splitnose in the north is managed under the minor slope rockfish complex and with
species-specific harvest specifications south of 40°10” N. lat. The OFLs were apportioned north and south based on
the average 1916-2008 assessed area catch resulting in 64.2 percent stock-specific OFL south of 40°10’ N. lat, and
35.8 percent for the contribution of splitnose rockfish to the northern minor slope rockfish complex OFL. South of
40°10 N. lat., the OFL of 1,684 mt is based on the 2009 assessment with an Fygy proxy of Fsg,. The ABC of 1,610
mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. Because the unfished biomass
is estimated to be above 40 percent of the unfished biomass, the ACL is set equal to the ABC. 12 mt is deducted
from the ACL for research catch (9 mt) and EFP catch (3 mt), resulting in a fishery HG of 1,598 mt.

kk/ Starry Flounder. The stock was assessed in 2005 and was estimated to be above 40 percent of its unfished
biomass in 2005. For 2013, the coastwide OFL of 1,825 mt is based on the 2005 assessment with an Fysy proxy of
F305. The ABC of 1,520 mt is a 17 percent reduction from the OFL (6=0.72/P*=0.40) as it’s a category 2 stock.
Because the stock is above B,sy,, the ACL was set equal to the ABC. 7 mt is deducted from the ACL for the Tribal
fishery (2 mt)and the incidental open access fishery (5 mt), resulting in a fishery HG of 1,513 mt.

1I/ Widow rockfish. The stock was assessed in 2011 and was estimated to be at 51.1 percent of its unfished biomass
in 2011. The OFL of 4,841 mt is based on the 2011 stock assessment with an Fsq, Fysy proxy. The ABC of 4,598
mt is a 5 percent reduction from the OFL (6=0.41/P*=0.45). A unique sigma of 0.41 was calculated for widow
rockfish since the estimated variance in estimated biomass was greater than the 0.36 used as a proxy for other
category 1 stocks. A constant catch strategy will be used with an ACL of 1,500 mt. 89.2 mt is deducted from the
ACL for the Tribal fishery (60 mt), the incidental open access fishery (89.2 mt), EFP catch (18 mt) and research
catch (7.9 mt), resulting in a fishery HG of 1,411 mt.

mm/ Yelloweye rockfish. A stock assessment update was prepared in 2011. The stock was estimated to be at 21.3
percent of its unfished biomass in 2011. The 51 mt coastwide OFL was derived from the base model in the new
stock assessment with an Fysy proxy of Fsg,. The ABC of 43 mt is a 17 percent reduction from the OFL
(6=0.72/P*=0.40) as it’s a category 2 stock. The 18 mt ACL is based on a rebuilding plan with a target year to
rebuild of 2074 and an SPR harvest rate of 76.0 percent. 5.82 mt is deducted from the ACL for the Tribal fishery
(2.3 mt), the incidental open access fishery (0.2 mt), EFP catch (0.02 mt) and research catch (3.3 mt) resulting in a
fishery HG of 12.2 mt. Recreational HGs are being established: Washington, 2.9; Oregon, 2.6 mt; and California,
3.4 mt.

nn/ Yellowtail rockfish. A yellowtail rockfish stock assessment update was last prepared in 2005 for the area north
0f' 40°10° N. latitude to the U.S-Canadian border. Yellowtail rockfish was estimated to be at 55 percent of its
unfished biomass in 2005. The OFL of 4,579 mt is based on the 2005 stock assessment with the Fysy proxy of Fs,.
The ABC 0f 4,378 mt is a 4 percent reduction from the OFL (6=0.36/P*=0.45) as it’s a category 1 stock. The ACL
was set equal to the ABC, because the stock is above Bygy,. 701.49 mt is deducted from the ACL for the Tribal
fishery (677 mt), the incidental open access fishery (3 mt), EFP catch (10 mt) and research catch (11.49 mt),
resulting in a fishery HG of 3,677 mt.

* * * * * §660.140 Shorebased IFQ Program. () * * =
.. * * * * * (D) For the trawl fishery, NMFS will
m 4.In § 660.140, paragraph (d)(1)(ii)(D) (d)y* * =* issue QP based on the following

is revised to read as follows: (1) * = = shorebased trawl allocations:
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SHOREBASED TRAWL ALLOCATIONS

IFQ Species

Management area

2013 Shorebased
trawl allocation

2014 Shorebased
trawl allocation

(mt) (mt)

Arrowtooth fIOUNAEr ........vveiiiiicee e e 3,846.13 3,467.08
1210107207 07 [ J USRS South of 40°10” N. lat. 74.90 79.00
CANARY ROCKFISH ..ot e 39.90 41.10
Chilipepper South of 40°10” N. lat. 1,099.50 1,067.25
COowCOD .. | South of 40°10” N. lat. 1.00 1.00
DARKBLOTCHED ROCKFISH ......coiiiiiieiieieniiee e 266.70 278.41
DOVEE SOIE ...ttt ——————————————————— 22,234.50 22,234.50
English sole .... 6,365.03 5,255.59
Lingcod ........... .. | North of 40°10" N. lat. 1,222.57 1,151.68
LINGCOA ... e South of 40°10” N. lat. 494.41 472.88
Longspine thornyhead ...........ccccooiiiiiiiiiiii e North of 34°27’ N. lat. 1,859.85 1,811.40
Minor shelf rockfish complex ... North of 40°10" N. lat. 508.00 508.00
Minor shelf rockfish complex ... .. | South of 40°10” N. lat. 81.00 81.00
Minor slope rockfish COMPIEX ........coooviiiiiiiiiiie e North of 40°10" N. lat. 776.93 776.93
Minor slope rockfish COMPIEX ........ccccooiiiiiiiiii e South of 40°10” N. lat. 376.11 378.63
Other flatfish complex 4,189.61 4,189.61
Pacific cod ........cccovreennenne. " 1,125.29 1,125.29
PACIFIC OCEAN PERCH ......ooiiiiiiieeeee et North of 40°10” N. lat. 109.43 112.28
Pacific Whiting .....cooiiii e 85,697 | oo,
PETRALE SOLE ... 2,318.00 2,378.00
Sablefish ........... North of 36° N. lat. 1,828.00 1,988.00
SADIEFISN ... e South of 36° N. lat. 602.28 653.10
Shortspine thorNYNEad ..........c.cociiiiiiiiiiiie s North of 34°27’ N. lat. 1,385.35 1,371.12
Shortspine thornyhead ... South of 34°27’ N. lat. 50.00 50.00
Splitnose rockfish ........ .. | South of 40°10’ N. lat. 1,518.10 1,575.10
Starry floUNAEr ......cooviiii 751.50 755.50
WIdOW FOCKFISN ...t e e 993.83 993.83
YELLOWEYE ROCKFISH 1.00 1.00
Yellowtail roCKfiSh .......cceiiiiiecce e North of 40°10” N. lat. 2,635.33 2,638.85
* * * * *

[FR Doc. 2013-10806 Filed 5-6—13; 8:45 am]|
BILLING CODE 3510-22-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS—-2011-0019]

RIN 0579-AD46

Importation of Jackfruit, Pineapple,

and Starfruit From Malaysia Into the
Continental United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation of fresh jackfruit,
pineapple, and starfruit from Malaysia
into the continental United States. As a
condition of entry, all three
commodities would have to be
irradiated for insect pests, inspected,
and imported in commercial
consignments. There would also be
additional, commodity-specific
requirements for other pests associated
with jackfruit, pineapple, and starfruit
from Malaysia. This action would
provide for the importation of jackfruit,
pineapple, and starfruit from Malaysia
while continuing to provide protection
against the introduction of quarantine
pests.

DATES: We will consider all comments
that we receive on or before July 8,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0019-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0019, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket

may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2011-0019 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Juan A. (Tony) Roméan, Import
Specialist, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1231; (301) 851-2242.

SUPPLEMENTARY INFORMATION

Background

The regulations in ‘“Subpart-Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-58, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests.

The regulations currently do not
authorize the importation of fresh
jackfruit (Artocarpus heterophyllus
Lam.), pineapple (Ananas comosus (L.)
Merr.), or starfruit (Averrhoa carambola
L.) from Malaysia.

The national plant protection
organization (NPPO) of Malaysia has
requested that the Animal and Plant
Health Inspection Service (APHIS)
amend the regulations to allow fresh
jackfruit, pineapple, and starfruit from
Malaysia to be imported into the
continental United States.

As part of our evaluation of
Malaysia’s request, we have prepared
pest lists identifying those quarantine
pests likely to follow the pathway of
jackfruit, pineapple, and starfruit
imported from Malaysia. These pest lists
may be obtained by contacting the
individual listed under FOR FURTHER
INFORMATION CONTACT or viewed on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

The pest list for jackfruit from
Malaysia identifies the following plant
pests as likely to follow the pathway of
the fruit:

e Bactrocera albistrigata (de Meijere),
white striped fruit fly.

e B. carambolae Drew and Hancock,
carambola fruit fly.

e B. cucurbitae Coquilett, melon fruit
fly.
e B. frauenfeldi, mango fruit fly.

e B. papayae Drew and Hancock,
Asian papaya fruit fly.

e B. tau Walker, a fruit fly.

e B. umbrosa Fabricius, jackfruit fruit
fly.

e Cerogria anisocera Wied., a beetle.

e Ceroplastes rubens Maskell, a scale.

e Coccotrypes gedeanus Eggers, a
bark beetle.

e C. medius Eggers, a bark beetle.

e Coccus formicarii (Green), a scale.

e Conogethes punctiferalis (Gueneé),
yellow peach moth.

e Dysmicoccus neobrevipes
Beardsley, gray pineapple mealybug.

e Exallomochlus hispidus (Morrison),
cocoa mealybug.

e Glyphodes caesalis Walker,
jackfruit borer.

e Neosaisettia laos (Takahashi), a
scale.

e Nipaecoccus viridis (Newstead),
karoo thorn mealybug.

e Phytophthora meadii McRae, a
phytopathogenic fungus.

e Planococcus lilacinus Cock, cacao
mealybug.

e P. minor Maskell, passionvine
mealybug.

e Rastrococcus iceryodes (Green,
1908), Icerya mealybug.

¢ R. invadens Williams, mango
mealybug.

¢ R. spinosus Robinson, Philippine
mango mealybug.

The pest list for pineapple from
Malaysia identifies the following plant
pests as likely to follow the pathway of
the fruit:

e Achatina fulica, giant African land
snail.

e Adoretus sinicus, Chinese rose
beetle.

e C. viridis, green scale.

e Darna trima, a nettle caterpillar.

e D. neobrevipes Beardsley, gray
pineapple mealybug.

e Eutetranychus orientalis, red spider
mite.

e Gliomastix luzulae, a
phytopathogenic fungus.

e Glycyphana sinuata, a scarab.

e Leptocorsica acuta, slender rice
bug.

e Maconellicoccus hirsutus, a
mealybug.

e Marasmiellus scandens, a
phytopathogenic fungus.

e Marasmius crinis-equi, horsehair
fungus.


http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0019-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0019-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0019-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0019
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0019
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0019
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e M. palmivorus, a phytopathogenic
fungus.

e Melanitis leda, evening brown
butterfly.

e Parasa lepida, blue-striped nettle
grub.

e P. minor Maskell, passionvine
mealybug.

e Prillieuxina stuhlmannii, a
phytopathogenic fungus.

e Rhabdoscelus obscurus, New
Guinea sugarcane weevil.

e Setothosea asigna, a nettle
caterpillar.

e Spodoptera litura, Oriental
leafworm moth.

e Stephanitis typica, lacebug.

e Thrips flavus, rose thrips.

The pest list for starfruit from
Malaysia identifies the following plant
pests as likely to follow the pathway of
the fruit:

¢ B. carambolae Drew and Hancock,
carambola fruit fly.

e B. cucurbitae Coquilett, melon fruit
fly.
e B. latifrons, Malaysian fruit fly.

e B. occipitalis, a fruit fly.

¢ B. papayae Drew and Hancock,
Asian papaya fruit fly.

¢ C. punctiferalis (Gueneé), yellow
peach moth.

e Cryptophlebia encarpa, Cacao husk
borer.1

e Cryptophlebia spp., macademia nut
borer.

e D. neobrevipes Beardsley, gray
pineapple mealybug.

e M. hirsutus, a mealybug.

e Phoma averrhoae, a
phytopathogenic fungus.

e P. lilacinus, cacao mealybug.

e P. minor Maskell, passionvine
mealybug.

e Pseudococcus aurantiacus, a
mealybug.

(Since these pest lists were
completed, we have decided that P.
minor Maskell and C. viridis should no
longer be considered to be plant pests of
quarantine significance. Information
regarding this decision is available by
contacting the individual listed under
FOR FURTHER INFORMATION CONTACT). We
have determined that measures beyond
standard port-of-entry inspection are
required to mitigate the risks posed by
these plant pests. Accordingly, we have
prepared a risk management document
(RMD), titled “Importation of Fresh
Fruits of Jackfruit (Artocarpus
heterophyllus), Pineapple (Ananas
comosus), and Starfruit (Averrhoa

1The pest list considers Cryptophlebia encarpa to
be distinct from other species of Cryptophlebia
because, unlike other Cryptophlebia species, it is
highly unlikely to become established in the
continental United States. We discuss this matter at
greater length below.

carambola) with Stems, from Malaysia
into the Continental United States”
(June 2012), to aid in determining the
specific measures necessary to mitigate
these quarantine pest risks. Copies of
the RMD may be obtained from the
person listed under FOR FURTHER
INFORMATION CONTACT or viewed on the
Regulations.gov Web site.

Based on the recommendations of the
RMD, we are proposing to authorize the
importation of jackfruit (with stems less
than 5 centimeters in length), pineapple,
and starfruit from Malaysia into the
continental United States, provided they
are produced and shipped in
accordance with general and
commodity-specific mitigation
measures. We are proposing to add
these measures to the regulations in a
new § 319.56-59 governing the
importation of jackfruit, pineapple, and
starfruit from Malaysia into the
continental United States.

Systems Approaches

General Requirements

Proposed paragraph (a) of § 319.56-59
would contain general requirements that
would apply to the importation of
jackfruit, pineapple, or starfruit from
Malaysia into the continental United
States.

Proposed paragraph (a)(1) of §319.56—
59 would require jackfruit, pineapple,
and starfruit from Malaysia to be treated
for plant pests with irradiation in
accordance with 7 CFR part 305. Within
part 305, § 305.9 provides that
irradiation of imported fruits and
vegetables for which irradiation is a
required treatment must occur at
APHIS-certified facilities located within
or outside of the United States. It further
provides that approved irradiation
treatment schedules for these fruits and
vegetables are set out in the Plant
Protection and Quarantine (PPQ)
Treatment Manual, found online at
http://www.aphis.usda.gov/
import export/plants/manuals/ports/
downloads/treatment.pdf. The manual
specifies that treatment schedule T105-
a-2, irradiation at a dosage of 400 gray,
is efficacious in neutralizing all
quarantine pests that are members of the
class Insecta, except pupae or adults of
the order Lepidoptera.

Twenty-one of the 24 pests
considered likely to follow the pathway
of jackfruit from Malaysia belong to the
class Insecta, and do not belong to the
order Lepidoptera. Two of the
remaining three pests, Conogethes
punctiferalis and Glyphodes caesalis,
belong to the order Lepidoptera, but are
not considered likely to pupate inside
jackfruit or follow the pathway of

jackfruit as adults. Hence, treatment
according to this irradiation schedule
would neutralize 23 of the 24 pests
considered likely to follow the pathway
of jackfruit from Malaysia.

Mitigation measures for the one pest
that would not be mitigated by such
irradiation treatment, Phytophthora
meadii McRae, are discussed later in
this document, in the section titled
“Additional Requirements for Jackfruit
from Malaysia.”

Fifteen of the 22 pests considered
likely to follow the pathway of
pineapple from Malaysia belong to the
class Insecta. Of these, five belong to the
order Lepidoptera; however, none of
these five pests are known to pupate in
pineapple or are likely to follow the
pathway as adults. Hence, treatment
according to treatment schedule T105-a-
2 would neutralize all 15 insect pests
likely to follow the pathway of
pineapple from Malaysia.

Mitigation measures for the remaining
seven pests are discussed later in this
document, in the section titled
“Additional Requirements for Pineapple
from Malaysia.”

Thirteen of the 14 pests considered
likely to follow the pathway of starfruit
from Malaysia belong to the class
Insecta. Of these, three belong to the
order Lepidoptera. One of these three
pests, C. punctiferalis, is not known to
pupate in starfruit and is unlikely to
follow the pathway as an adult. Hence,
treatment according to treatment
schedule T105-a-2 would neutralize 11
of the pests considered likely to follow
the pathway of starfruit from Malaysia.

Another, Cryptophlebia encarpa, may
pupate within starfruit and follow the
pathway, but can only survive in plant
hardiness zones 12 and 13, which are
not found in the continental United
States.2 Thus, this pest is highly
unlikely to become established in the
continental United States, if introduced.

Mitigation measures for the remaining
two pests likely to follow the pathway
of starfruit from Malaysia,
Cryptophlebia spp. and Phoma
averrhoae, are discussed later in this
document, in the section titled
“Additional Requirements for Starfruit
from Malaysia.”

Paragraph (a)(2) would require
jackfruit, pineapple, and starfruit from
Malaysia to be imported in commercial
consignments only. Historically,
produce grown commercially is less
likely to be infested with plant pests
than noncommercial consignments.
Noncommercial consignments are more
prone to infestation because the

2To view a map of the plant hardiness zones, go
to http://planthardiness.ars.usda.gov/PHZMWeb/.
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commodity is often ripe to overripe and
is often grown with little to no pest
control. Commercial consignments, as
defined within the regulations, are
consignments that an inspector
identifies as having been imported for
sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packaging,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer.

Additional Requirements for Jackfruit
From Malaysia

As we mentioned above, irradiation
according to treatment schedule T105-a-
2 is effective in neutralizing 23 of the 24
pests considered likely to follow the
pathway of jackfruit from Malaysia.
There would, however, be one pest, P.
meadii, a phytopathogenic fungus, for
which irradiation is not an approved
treatment. Accordingly, proposed
paragraph (b) of § 319.56-59 would set
forth additional conditions for the
importation of jackfruit from Malaysia
to mitigate the risk associated with P.
meadii.

Proposed paragraph (b)(1) would
require that, if the jackfruit has stems,
these stems are less than 5 cm in length.
One would not expect to find
commercially produced jackfruit with
stems that are 5 cm in length or greater;
hence the pest list for jackfruit only
evaluated jackfruit with stems that are
less than 5 cm in length. Accordingly,
there may be additional pests of
quarantine significance that would
follow the pathway on imported
jackfruit from Malaysia if the jackfruit
has stems that are 5 cm in length or
greater.

Proposed paragraph (b)(2) would
specify that the jackfruit would have to
originate from an orchard that was
treated during the growing season with
a fungicide approved by APHIS for P.
meadii, and the fruit would have to be
inspected by the NPPO of Malaysia
prior to harvest and found free of this
pest. Alternatively, the jackfruit would
have to be treated after harvest with a
fungicidal dip approved by APHIS for P.
meadii. Several copper-based fungicides
have been demonstrated to kill P.
meadii, and APHIS is currently
evaluating studies that suggest a
combination of copper and the
fungicides metalaxyl and mancozeb is
similarly efficacious. To that end, if this
rule is finalized, APHIS would
collaborate with the NPPO of Malaysia
to ensure that Malaysian jackfruit
producers are provided with a

continually updated list of all APHIS-
approved fungicides for P. meadii.
Proposed paragraph (b)(3) would
require each consignment of jackfruit
imported from Malaysia into the
continental United States to be
accompanied by a phytosanitary
certificate issued by the NPPO of
Malaysia. The phytosanitary certificate
would need to have an additional
declaration indicating that the jackfruit
has been subject to one of the
mitigations for P. meadii set forth in
proposed paragraph (b)(2) and has been
inspected prior to shipment and found
free of P. meadii. (The inspection would
provide added assurance that the
jackfruit is free from P. meadii.)
Additionally, if the jackfruit has been
irradiated in Malaysia, the
phytosanitary certificate would have to
have an additional declaration that the
fruit has been treated with irradiation in
accordance with 7 CFR part 305.
Alternatively, the irradiation treatment
may take place in the continental
United States as provided in § 305.9.

Additional Requirements for Pineapple
From Malaysia

As we mentioned above, irradiation
according to treatment schedule T105-a-
2 is effective in neutralizing 15 of the 22
pests considered likely to follow the
pathway of pineapple from Malaysia. It
is not approved to mitigate the
following pests:

e Achatina fulica, giant African land
snail.

e Eutetranychus orientalis, red spider
mite.

e Gliomastix luzulae, a
phytopathogenic fungus.

e Marasmiellus scandens, a
phytopathogenic fungus.

e Marasmius crinis-equi, horsehair
fungus.

e M. palmivorus, a phytopathogenic
fungus.

o Prillieuxina stuhlmannii, a
phytopathogenic fungus.

Accordingly, proposed paragraph (c)
of § 319.56—59 would set forth
additional requirements for the
importation of pineapple from Malaysia
into the continental United States that
are necessary to mitigate the risk
associated with these quarantine pests.

Proposed paragraph (c)(1) would
require the pineapple to originate from
an orchard that was treated during the
growing season with a fungicide
approved by APHIS for G. luzulae, M.
scandens, M. crinis-equi, M. palmivorus,
and P. stuhlmannii, and the fruit would
have to be inspected by the NPPO of
Malaysia prior to harvest and found free
of quarantine pests. Alternatively, the
pineapple would have to be treated after

harvest with a fungicidal dip approved
by APHIS for these fungi. A number of
broad-spectrum fungicides for
pineapples have demonstrated efficacy
in killing these five fungi.

Proposed paragraph (c)(2) would
require the pineapple to be sprayed after
harvest but prior to packing with water
from a high-pressure nozzle or with
compressed air so that all A. fulica and
E. orientalis are removed from the
surface of the pineapple. This will
effectively remove A. fulica and E.
orientalis, as both are external feeders.

Proposed paragraph (c)(3) would
require each consignment of pineapple
imported from Malaysia into the
continental United States to be
accompanied by a phytosanitary
certificate, issued by the NPPO of
Malaysia, with an additional declaration
that the pineapple has been subject to
one of the mitigations for G. luzulae, M.
scandens, M. crinis-equi, M. palmivorus,
and P. stuhlmannii set forth in proposed
paragraph (c)(1), has been treated for A.
fulica and E. orientalis in accordance
with proposed paragraph (c)(2), and has
been inspected prior to shipment and
found free of those pests. Additionally,
if the pineapple has been irradiated in
Malaysia, the phytosanitary certificate
would have to have an additional
declaration that the fruit has been
treated with irradiation in accordance
with 7 CFR part 305. Alternatively, the
irradiation treatment may take place in
the continental United States as
provided in § 305.9.

Additional Requirements for Starfruit
From Malaysia

As we mentioned above, irradiation
according to treatment schedule T105-a-
2 is effective in neutralizing 11 of the 14
pests considered likely to follow the
pathway of starfruit from Malaysia
imported into the United States. It is not
approved to mitigate the following
pests:

e Pupae of other Cryptophlebia spp.

e Phoma averrhoae, a
phytopathogenic fungus.

Thus, proposed paragraph (d) of
§ 319.56-59 would set forth additional
requirements for the importation of
starfruit from Malaysia into the
continental United States that are
necessary to mitigate the risk associated
with Cryptophlebia spp. and Phoma
averrhoae.

Paragraph (d)(1) would require that,
before shipment, each consignment of
starfruit would have to be inspected by
the NPPO of Malaysia using a sampling
method agreed upon by APHIS and the
NPPO of Malaysia. As part of this
method, a sample would have to be
obtained from each lot, inspected by the



Federal Register/Vol. 78, No. 88/Tuesday, May 7, 2013 /Proposed Rules

26543

NPPO of Malaysia, and found free from
P. averrhoae. The fruit in the sample
would then have to be cut open,
inspected, and found free from pupae of
Cryptophlebia spp.

P. averrhoae causes symptoms that
are readily detectable during visual
inspection. These include sunken, black
lesions and, in advanced stages,
pycnidia, or flowering, spore-filled
masses that erupt from the surface of the
fruit. Moreover, while P. averrhoae does
have a latency period, this period
usually ends once fruit becomes ripe.
Hence we consider visual inspection
sufficient to mitigate for this pest.

In contrast, at least one species of
Cryptophlebia, C. peltasica, is known to
pupate within fruit. While there is no
evidence that this is true of other
species of Cryptophlebia, scientific
evidence does not yet exist that would
rule out such pupation. Hence we
would require starfruit from Malaysia
destined for export to the United States
to be cut open and visually inspected
for pupae of Cryptophlebia spp.

Paragraph (d)(2) would require each
consignment of starfruit imported from
Malaysia into the continental United
States to be accompanied by a
phytosanitary certificate, issued by the
NPPO of Malaysia, with an additional
declaration that the starfruit has been
inspected prior to shipment and found
free of P. averrhoae and pupae of
Cryptophlebia spp. Additionally, if the
starfruit has been irradiated in Malaysia,
the phytosanitary certificate would have
to have an additional declaration that
the fruit has been treated with
irradiation in accordance with 7 CFR
part 305. Alternatively, the irradiation
treatment may take place in the
continental United States as provided in
§305.9.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

APHIS proposes to allow imports
from Malaysia of fresh pineapple,
jackfruit, and starfruit with stems into
the continental United States under

certain phytosanitary conditions. This
action is undertaken in response to a
request from the Government of
Malaysia. Data on U.S. production and
trade of jackfruit or starfruit are not
available. The latest available data on
U.S. fresh pineapple production is for
2006, when 99,000 metric tons were
sold by Hawaiian producers. By
comparison, fresh pineapple imports by
the United States doubled between 2002
and 2010, from 406,000 to 809,000
metric tons, with Costa Rica as the
principal source.

Malaysian producers expect to export
to the United States about 2,500 metric
tons of fresh pineapple (equivalent to
0.3 percent of U.S. imports in 2010),
1,500 metric tons of fresh jackfruit, and
3,000 metric tons of fresh starfruit.
Importers and wholesalers that may be
affected by the proposed rule are
predominantly small entities. Small-
scale Hawaiian producers of fresh
pineapple, jackfruit, and starfruit
mainly market to consumers within that
State and are not expected to be
significantly affected by the importation
of these fruits into the continental
United States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow
jackfruit, pineapple, and starfruit to be
imported into the continental United
States from Malaysia. If this proposed
rule is adopted, State and local laws and
regulations regarding jackfruit,
pineapple, and starfruit imported under
this rule would be preempted while the
fruit is in foreign commerce. Fresh
jackfruit, pineapple, and starfruit are
generally imported for immediate
distribution and sale to the consuming
public and would remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. If this
proposed rule is adopted, no retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget

(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2011-0019.
Please send a copy of your comments to:
(1) Docket No. APHIS-2011-0019,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, Room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

We are proposing to amend the fruits
and vegetables regulations to allow the
importation of jackfruit, pineapple, and
starfruit from Malaysia into the
continental United States. As conditions
for entry of all three commodities, they
would have to be irradiated at a
minimal dosage of 400 gray, inspected,
and imported in commercial
consignments. There would also be
additional, commodity-specific
requirements for jackfruit, pineapple,
and starfruit from Malaysia.

Implementation of this proposed rule
would require persons to fill out
phytosanitary certificates with
additional declarations.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 1 hour per
response.

Respondents: The NPPO of Malaysia.

Estimated annual number of
respondents: 1.



26544

Federal Register/Vol. 78, No. 88/Tuesday, May 7, 2013 /Proposed Rules

Estimated annual number of
responses per respondent: 85.

Estimated annual number of
responses: 85.

Estimated total annual burden on
respondents: 85 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

Lists of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are proposing to
amend 7 CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Anew §319.56-59 is added to read
as follows:

§319.56-59 Jackfruit, pineapple, and
starfruit from Malaysia.

Fresh jackfruit (Artocarpus
heterophyllus Lam.), pineapple (Ananas
comosus (L.) Merr.), and starfruit
(Averrhoa carambola L.) may be
imported into the continental United
States from Malaysia only under the
conditions described in this section.

(a) General requirements for jackfruit,
pineapple, and starfruit from Malaysia.
(1) Jackfruit, pineapple, and starfruit
from Malaysia must be treated for plant
pests with irradiation in accordance
with part 305 of this chapter.

(2) Jackfruit, pineapple, and starfruit
from Malaysia may be imported in
commercial consignments only.

(b) Additional requirements for
jackfruit from Malaysia. (1) If the
jackfruit has stems, these stems must be
less than 5 cm in length.

(2)(i) The jackfruit must originate
from an orchard that was treated during
the growing season with a fungicide
approved by APHIS for Phytophthora
meadii, and the fruit must be inspected
by the national plant protection
organization (NPPO) of Malaysia prior
to harvest and found free of this pest; or

(ii) The jackfruit must be treated after
harvest with a fungicidal dip approved
by APHIS for P. meadii.

(3) Each consignment of jackfruit
imported from Malaysia into the
continental United States must be
accompanied by a phytosanitary
certificate, issued by the NPPO of
Malaysia, with an additional declaration
that the jackfruit has been subject to one
of the mitigations for P. meadii in
paragraph (b)(2) of this section and has
been inspected prior to shipment and
found free of P. meadii. Additionally, if
the jackfruit has been irradiated in
Malaysia, the phytosanitary certificate
must have an additional declaration that
the fruit has been treated with
irradiation in accordance with 7 CFR
part 305.

(c) Additional requirements for
pineapple from Malaysia. (1)(i) The
pineapple must originate from an
orchard that was treated during the
growing season with a fungicide
approved by APHIS for Gliomastix
luzulae, Marasmiellus scandens,
Marasmius crinis-equi, Marasmius
palmivorus, and Prillieuxina
stuhlmannii, and the fruit must be
inspected by the NPPO of Malaysia
prior to harvest and found free of those
pests; or

(ii) The pineapple must be treated
after harvest with a fungicidal dip
approved by APHIS for G. luzulae, M.
scandens, M. crinis-equi, M. palmivorus,
and P. stuhlmannii.

(2) The pineapple must be sprayed
after harvest but prior to packing with
water from a high-pressure nozzle or
with compressed air so that all Achatina
fulica and Eutetranychus orientalis are
removed from the surface of the
pineapple.

(3) Each consignment of pineapple
imported from Malaysia into the
continental United States must be
accompanied by a phytosanitary
certificate, issued by the NPPO of
Malaysia, with an additional declaration
that the pineapple has been subject to
one of the mitigations for G. luzulae, M.
scandens, M. crinis-equi, M. palmivorus,
and P. stuhlmannii in paragraph (c)(1)
of this section, has been treated for A.
fulica and E. orientalis in accordance

with paragraph (c)(2) of this section, and
has been inspected prior to shipment
and found free of A. fulica, E. orientalis,
G. luzulae, M. scandens, M. crinis-equi,
M. palmivorus, and P. stuhlmannii.
Additionally, if the pineapple has been
irradiated in Malaysia, the
phytosanitary certificate must have an
additional declaration that the
pineapple has been treated with
irradiation in accordance with 7 CFR
part 305.

(d) Additional requirements for
starfruit from Malaysia. (1) Before
shipment, each consignment of starfruit
must be inspected by the NPPO of
Malaysia using a sampling method
agreed upon by APHIS and the NPPO of
Malaysia. As part of this method, a
sample must be obtained from each lot,
inspected by the NPPO of Malaysia, and
found free from Phoma averrhoae. The
fruit in the sample must then be cut
open, inspected, and found free from
pupae of Cryptophlebia spp.

(2) Each consignment of starfruit
imported from Malaysia into the
continental United States must be
accompanied by a phytosanitary
certificate, issued by the NPPO of
Malaysia, with an additional declaration
that the starfruit has been inspected
prior to shipment and found free of P.
averrhoae and pupae of Cryptophlebia
spp. Additionally, if the starfruit has
been irradiated in Malaysia, the
phytosanitary certificate must have an
additional declaration that the fruit has
been treated with irradiation in
accordance with 7 CFR part 305.

Done in Washington, DC, this 2nd day of
May 2013.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013—-10826 Filed 5-6—13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket No. EERE-2013-BT-STD-0006]
RIN 1904-AC55

Energy Efficiency Program for
Commercial and Industrial Equipment:
Public Meeting and Availability of the
Framework Document for Commercial
and Industrial Fans and Blowers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Extension of public comment
period.
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SUMMARY: The comment period for the
notice of public meeting and availability
of the Framework Document pertaining
to the development of energy
conservation standards for commercial
and industrial fan and blower
equipment published on February 1,
2013, is extended to June 3, 2013.

DATES: The comment period for the
notice of public meeting and availability
of the Framework Document relating to
commercial and industrial fan and
blower equipment that published on
February 1, 2013, (78 FR 7306) is
extended to June 3, 2013.

ADDRESSES: Any comments submitted
must identify the framework document
for commercial and industrial fans and
blowers and provide docket number
EERE-2013-BT-STD-0006 and/or RIN
number 1904—AC55. Comments may be
submitted using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:
CIFB2013STD0006@EE.Doe.Gov.
Include EERE-2013-BT-STD-0006 in
the subject line of the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Framework Document for Commercial
and Industrial Fans and Blowers, EERE—
2013-BT-STD-0006, 1000
Independence Avenue SW.,
Washington, DC 20585-0121. Phone:
(202) 586—2945. Please submit one
signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Phone: (202)
586—2945. Please submit one signed
paper original.

Docket: For access to the docket to
read background documents, or
comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Llenza, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2192. Email:
CIFansBlowers@ee.doe.gov.

In the office of the General Counsel,
contact Ms. Francine Pinto, U.S.
Department of Energy, Office of the
General Counsel, GC-71, 1000
Independence Avenue SW.,
Washington, DC 20585-0121.

Telephone: (202) 586—7432. Email:
Francine.Pinto@hq.doe.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Department of Energy (DOE) published
a proposed determination that
commercial and industrial fans and
blowers (fans) meet the definition of
covered equipment under the Energy
Policy and Conservation Act of 1975, as
amended (76 FR 37628, June 28, 2011).
As part of its further consideration of
this determination, DOE is analyzing
potential energy conservation standards
for fans. DOE published a notice of
public meeting and availability of the
framework document to consider such
standards (78 FR 7306, Feb. 1, 2013).
The framework document requested
public comment from interested parties
and provided for the submission of
comments by March 18, 2013.
Thereafter, Air Movement and Control
Association International (AMCA), on
behalf of itself and its affiliates,
requested an extension of the public
comment period by 45 days and DOE
extended the initial comment period
until May 2, 2013. AMCA further
requested an additional extension of the
public comment period by 30 days.
AMCA stated that the additional time is
necessary to conduct a rapid and
intensive research project in order to
provide DOE with better information at
an early stage of the regulatory process,
making subsequent phases more
efficient and effective.

Based on AMCA’s request, DOE
believes that extending the comment
period to allow additional time for
interested parties to submit comments is
appropriate. Therefore, DOE is
extending the comment period until
June 3, 2013 to provide interested
parties additional time to prepare and
submit comments. Accordingly, DOE
will consider any comments received by
June 3, 2013 to be timely submitted.

Issued in Washington, DC, on May 1, 2013.
Kathleen B. Hogan,
Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.
[FR Doc. 2013-10734 Filed 5-6-13; 8:45 am]
BILLING CODE 6450-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1075

[Docket No. CFPB-2013-0012]

RIN 3170-AA38

Consumer Financial Civil Penalty Fund

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Proposed rule with request for
public comment.

SUMMARY: The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act or Act) establishes a
“Consumer Financial Civil Penalty
Fund” (Civil Penalty Fund) into which
the Consumer Financial Protection
Bureau (Bureau) must deposit any civil
penalty it obtains against any person in
any judicial or administrative action
under Federal consumer financial laws.
Under the Act, funds in the Civil
Penalty Fund may be used for payments
to the victims of activities for which
civil penalties have been imposed under
Federal consumer financial laws. In
addition, to the extent that such victims
cannot be located or such payments are
otherwise not practicable, the Bureau
may use funds in the Civil Penalty Fund
for the purpose of consumer education
and financial literacy programs. This
proposal is related to a final rule
published elsewhere in today’s Federal
Register. That final rule implements the
statutory Civil Penalty Fund provisions
by articulating the Bureau’s
interpretation of what kinds of
payments to victims are appropriate and
by establishing procedures for allocating
funds for such payments to victims and
for consumer education and financial
literacy programs. This notice of
proposed rulemaking seeks comments
on possible revisions, adjustments, or
refinements to the rule.

DATES: Comments must be received on
or before July 8, 2013 to be assured of
consideration.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2013—
0012 or Regulatory Identification
Number (RIN) 3170-AA38, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Hand Delivery/Courier:
Monica Jackson, Office of the Executive
Secretary, Consumer Financial
Protection Bureau, 1700 G Street NW.,
Washington, DC 20552.

Instructions: All submissions should
include the agency name and docket
number or RIN for this rulemaking.
Because paper mail in the Washington,
DC area and at the Bureau is subject to
delay, commenters are encouraged to
submit comments electronically. In
general, all comments received will be
posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20552, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
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make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or Social Security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Kristin Bateman, Attorney-Advisor,
Legal Division, Bureau of Consumer
Financial Protection, 1700 G Street NW.,
Washington, DC 20552, at (202) 435—
7821.

SUPPLEMENTARY INFORMATION:

I. Background

Title X of the Dodd-Frank Act
established the Bureau with a mandate
to regulate the offering and provision of
consumer financial products and
services under the Federal consumer
financial laws. Public Law 111-203,
section 1011(a) (2010), codified at 12
U.S.C. 5491(a). The Dodd-Frank Act
authorizes the Bureau, among other
things, to enforce Federal consumer
financial laws through judicial actions
and administrative adjudication
proceedings. 12 U.S.C. 5563, 5564. In
those actions and proceedings, a court
or the Bureau may require a party that
has violated the law to pay a civil
penalty. See, e.g., 12 U.S.C. 5565.

Section 1017(d)(1) of the Dodd-Frank
Act establishes a separate fund in the
Federal Reserve, the “Consumer
Financial Civil Penalty Fund” (Civil
Penalty Fund or Fund), into which the
Bureau must deposit civil penalties it
collects from any person in any judicial
or administrative action under Federal
consumer financial laws. 12 U.S.C.
5497(d)(1). Under the Act, amounts in
the Fund may be used ““for payments to
the victims of activities for which civil
penalties have been imposed under the
Federal consumer financial laws.” 12
U.S.C. 5497(d)(2). In addition, “[t]o the
extent that such victims cannot be
located or such payments are otherwise
not practicable,” the Bureau may use
amounts in the Fund for consumer
education and financial literacy
programs. Id.

Today, the Bureau is issuing a final
rule entitled “Consumer Financial Civil
Penalty Fund Rule” (Final Rule) that
implements this section of the Dodd-
Frank Act. Because the Final Rule is
interpretive and procedural and relates
to benefits, it is exempt from the notice-
and-comment rulemaking requirements
of the Administrative Procedure Act.

Nonetheless, the Bureau believes public
input on the Final Rule would be
valuable. The Bureau therefore seeks
comment on the choices reflected in the
Final Rule and on possible revisions,
adjustments, refinements, or other
changes to the rule. This notice of
proposed rulemaking presents several
such changes that the Bureau is
considering. In addition to those
changes, the Bureau seeks comment on
all aspects of the Final Rule and
suggestions for modifications or
alternatives.

II. Summary of the Proposal

Today, the Bureau is issuing a Final
Rule to implement section 1017(d)(2) of
the Dodd-Frank Act, 12 U.S.C.
5497(d)(2). As the Supplementary
Information to the Final Rule explains
in greater detail, the Final Rule specifies
the conditions under which victims will
be eligible for payment from the Civil
Penalty Fund and the amounts of the
payments that the Bureau may make to
them. The Final Rule also establishes
procedures for allocating funds for
payments to victims and for consumer
education and financial literacy
programs, and for distributing allocated
funds to individual victims. This notice
of proposed rulemaking seeks comment
on, and proposes to amend, the Final
Rule.

First, this notice of proposed
rulemaking seeks comment on the Final
Rule’s provision on the category of
victims who are eligible for payments.
Under the Final Rule, a victim is eligible
for payment from the Civil Penalty Fund
if a final order in a Bureau enforcement
action imposed a civil penalty for the
violation or violations that harmed the
victim. The Bureau is considering
whether it should make payments to a
broader category of victims: victims of
any type of “activities” for which civil
penalties have been imposed under the
Federal consumer financial laws, even if
no enforcement action imposed a civil
penalty for the particular ““activities”
that harmed the victim. The Bureau also
seeks comment on how, under this
alternative approach, it might identify
the types of “activities” for which civil
penalties were imposed, and how it
might identify the victims of those types
of activities who are eligible to receive
Civil Penalty Fund payments.

Second, this notice of proposed
rulemaking seeks comment on the Final
Rule’s provisions on the amounts of the
payments that victims may receive.
Under the Final Rule, the Bureau will
use funds in the Civil Penalty Fund for
payments to compensate eligible
victims’ uncompensated harm. The
Bureau is considering whether it should

instead pay victims a share of the civil
penalties collected for the particular
violations that harmed them. This
notice also sets forth for comment two
variations on that alternative. Under
one, the Bureau would pay victims a
share of the civil penalties collected for
the particular violations that harmed
them, but only to the extent that those
payments do not exceed the victims’
uncompensated harm. Under the other
alternative, victims could receive a
share of the civil penalties collected for
the violations that harmed them, as well
as additional amounts from the Civil
Penalty Fund, up to the amount of their
uncompensated harm. Under that
alternative, when victims of a violation
for which a civil penalty is obtained had
already received full compensation, the
amount of that civil penalty would
become available for payments to
victims of other violations who had not
received full compensation.

This notice also seeks comment on
the Final Rule’s provisions regarding
uncompensated harm. The Final Rule
provides that a victim’s uncompensated
harm is the victim’s compensable harm,
as described in § 1075.104(c), minus any
compensation for that harm that the
victim has received or is reasonably
expected to receive. This notice seeks
comment on possible amendments to
the provisions regarding what amounts
a victim is “‘reasonably expected to
receive” and what qualifies as
compensable harm. The Final Rule
provides that a victim is “‘reasonably
expected to receive,” among other
things, redress that does not arise from
a Bureau enforcement action if a party
has paid such redress to an intermediary
for distribution to the victim. This
notice seeks comment on whether the
Bureau should also deem victims
reasonably likely to receive any redress
that a final judgment in a non-Bureau
action orders a party to pay, unless there
is some indication that the party will
not pay it. The notice also seeks
comment on whether it should change
what qualifies as a victim’s
compensable harm in cases where the
amount of that harm cannot be
determined based on the terms of a final
order alone. Under the Final Rule,
victims’ compensable harm in those
circumstances is equal to their out-of-
pocket losses. This notice seeks
comment on whether victims’
compensable harm in those
circumstances should instead be
whatever amount of harm the Fund
Administrator determines is practicable
given the facts of the particular case.

Third, this notice seeks comment on
the schedule that the Final Rule
establishes for allocating funds for
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payments to victims and for consumer
education and financial literacy
programs. Under the Final Rule, the
Fund Administrator—a Bureau
employee charged with administering
the Civil Penalty Fund—will allocate
funds in the Civil Penalty Fund to
classes of victims and, as appropriate, to
consumer education and financial
literacy programs every six months.
This seeks comment on whether the
Fund Administrator should allocate
funds more or less frequently, or
whether a different method of timing
allocations would be appropriate.

Fourth, this notice seeks comment on
the procedures for allocating funds to
classes of victims, i.e., to groups of
similarly situated victims who suffered
the same or similar violations for which
the Bureau obtained relief in an
enforcement action. In particular, the
notice seeks comment on possible
alternatives to the allocation procedures
that the Final Rule establishes for when
sufficient funds are not available to
compensate fully the uncompensated
harm of all victims to whom it is
practicable to make payments.

Under the Final Rule, classes of
victims are assigned to six-month
periods based on when they first had
uncompensated harm, and the Fund
Administrator will prioritize allocations
to classes of victims from the most
recent six-month period. This notice
describes and seeks comment on several
alternatives or modifications to these
allocation procedures. As one option,
instead of prioritizing allocations to
certain classes, the Fund Administrator
might attempt to allocate available
funds among all classes with
uncompensated harm. As a second
alternative, the Fund Administrator
could prioritize allocations to classes of
victims from the oldest, rather than
most recent, six-month periods. As a
third alternative, the Fund
Administrator could prioritize
allocations to classes in which
individual victims have the greatest
amount of uncompensated harm. As a
fourth alternative, at times when
insufficient funds are available to
compensate fully the uncompensated
harm of all victims, the Fund
Administrator could make a
discretionary decision about how to
allocate the limited funds.

This notice also seeks comment on
whether it should modify the allocation
procedures to specify the amounts to be
allocated to each class when the
available funds are not sufficient to
provide full compensation for the
uncompensated harm of all victims from
all classes from a single six-month
period. In particular, the notice seeks

comment on whether, in those
circumstances, the Fund Administrator
should allocate funds to the classes of
victims from a single six-month period
in a manner designed to ensure, to the
extent possible, that the victims in those
classes to whom it is practicable to
make payments will receive
compensation, through redress and Civil
Penalty Fund payments, for an equal
percentage of their compensable harm.

Fifth, this notice seeks comment on
the provisions governing allocations to
consumer education and financial
literacy programs. Under the Final Rule,
if the Fund Administrator allocates
sufficient funds to classes of victims to
provide full compensation for the
uncompensated harm of all victims to
whom it is practicable to make
payments, she may allocate any
remaining funds to consumer education
and financial literacy programs. This
notice seeks comment on whether the
rule should limit the amount of funds
that the Fund Administrator may
allocate to consumer education and
financial literacy programs in these
circumstances.

Sixth, this notice seeks comment on
possible amendments to the procedures
that the Final Rule establishes for
disposing of funds allocated to a class
of victims that remain undistributed
after the payments administrator has
made, or attempted to make, payments
to the victims in that class. Under the
Final Rule, such remaining funds will
be distributed to victims in the class to
which the funds were allocated, up to
the amount of the victims’ remaining
uncompensated harm. The Bureau seeks
comment on whether it should instead
require such remaining funds to be
returned to the Civil Penalty Fund.

Finally, this notice also generally
invites comment on all aspects of the
Final Rule.

III. Legal Authority

The Bureau is proposing this rule
pursuant to its authority under section
1022(b)(1) of the Dodd-Frank Act, which
authorizes the Bureau to prescribe rules
as may be necessary or appropriate to
enable the Bureau to administer and
carry out the purposes and objectives of
Federal consumer financial law, 12
U.S.C. 5512(b)(1); and under section
1017(d) of the Dodd-Frank Act, which
establishes the Civil Penalty Fund and
authorizes the Bureau to use amounts in
that Fund for payments to victims and
for consumer education and financial
literacy programs.

IV. Section-by-Section Description

Section 1075.100 Scope and Purpose

Section 1075.100 of the Final Rule
describes the rule’s scope and purpose,
as explained in greater detail in the
Supplementary Information to the Final
Rule. The Bureau is not proposing
changes to this section.

Section 1075.101 Definitions

Section 1075.101 of the Final Rule
defines terms used in the rule, as
described in greater detail in the
SUPPLEMENTARY INFORMATION to the Final
Rule. The Bureau seeks comment on
each of the definitions set forth in the
Final Rule and any suggested
clarifications, modifications, or
alternatives.

Section 1075.102 Fund Administrator

As discussed in greater detail in the
Supplementary Information to the Final
Rule, § 1075.102 of the Final Rule
establishes within the Bureau the
position of Civil Penalty Fund
Administrator (Fund Administrator) and
describes that person’s role and the role
of the Civil Penalty Fund Governance
Board. The Bureau is not proposing
changes to this section.

Section 1075.103 Eligible Victims

Section 1075.103 of the Final Rule
provides that a victim is eligible for
payment from the GCivil Penalty Fund if
a final order in a Bureau enforcement
action imposed a civil penalty for the
violation or violations that harmed the
victim. This implements the Dodd-
Frank Act, which authorizes Civil
Penalty Fund payments to “the victims
of activities for which civil penalties
have been imposed under the Federal
consumer financial laws.” 12 U.S.C.
5497(d)(2). The Act does not clearly
specify whether the particular activities
that affected a particular victim must
have been found to be violations in an
enforcement action before the victim
may receive payments from the Givil
Penalty Fund. However, as explained in
greater detail in the Supplementary
Information to the Final Rule, the
Bureau has interpreted section
1017(d)(2) of the Dodd-Frank Act as
authorizing such payments only to the
victims of particular violations for
which civil penalties were imposed.

The Bureau seeks comment on the
criteria for victims’ eligibility for
payment from the Civil Penalty Fund, as
well as suggestions for modifications or
alternatives. The Bureau also
specifically seeks comment on whether
it should instead interpret section
1017(d)(2) of the Dodd-Frank Act more
broadly to authorize payments to
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victims of any type of “activities” for
which civil penalties were imposed
under the Federal consumer financial
laws, even if no enforcement action
identified as a violation, or imposed a
civil penalty for, the particular
“activities” that harmed the victim.

The Bureau also seeks comment on
how it might identify the types of
“activities” that would qualify as
“activities for which civil penalties have
been imposed’” under this alternative
interpretation. One possibility would be
for such activities to include actions by
a defendant that are similar to actions
by the same defendant that gave rise to
a civil penalty. Another possibility
would be to define the “activities” for
which civil penalties are imposed at a
higher level of generality. Under that
approach, victims of a particular type of
activity—for example, deceptive
marketing of credit card add-on
products or unlawful collection of
advance fees in exchange for debt
settlement services—would qualify as
victims of “activities for which civil
penalties have been imposed” so long as
civil penalties had been imposed for
those kinds of violations.

More broadly interpreting “activities
for which civil penalties have been
imposed” in either of these ways would
make more victims eligible for payment
from the Fund. On the other hand, this
approach would be harder to
administer, as it would not be as
straightforward to identify the
“activities” for which civil penalties
were imposed as it would be to identify
the violations for which civil penalties
were imposed. This approach—and the
second proposed way of defining the
“activities” for which civil penalties are
imposed, in particular—could require
difficult subjective judgments about
whether activities were sufficiently
similar to activities that gave rise to civil
penalties. The Bureau seeks comment
on ways in which the Bureau might
mitigate these potential problems.

Section 1075.104 Payments to Victims
104(a) In General

Section 1075.104(a) of the Final Rule
provides that the Bureau will use funds
in the Civil Penalty Fund for payments
to compensate eligible victims’
uncompensated harm, as described in
paragraph (b) of this section. As
explained in greater detail in the
Supplementary Information to the Final
Rule, this provision gives effect to the
Bureau’s interpretation of section
1017(d)(2) of the Dodd-Frank Act as
authorizing payments to victims only up
to the amount necessary to compensate

them for the harm they suffered as a
result of a violation.

The Bureau requests comment on this
interpretation and suggestions for
modifications or alternatives. The
Bureau also specifically seeks comment
on possible alternatives proposed here.

First, the Bureau seeks comment on
whether it should base payments not on
the amount of a victim’s uncompensated
harm, but rather solely on the size of the
civil penalty paid for the violation that
harmed the victim. Under that
alternative, each payment would be a
share of the civil penalty collected for
the particular violation that harmed the
victim receiving the payment, without
regard to whether the payment was
more or less than the victim’s
uncompensated harm. This approach
would, in effect, take the civil penalty
collected from one defendant and
distribute it just to that defendant’s
victims. This differs from the approach
taken in the Final Rule, which pools
civil penalties from multiple cases for
distribution to classes of eligible victims
from all cases, as the discussion of
§1075.103 in the Supplementary
Information to the Final Rule explains
in further detail.

The Bureau also seeks comment on
how, under this alternative approach, it
would determine the share of a civil
penalty that a victim would receive. For
example, victims could receive equal
shares of the civil penalty collected for
the violation that harmed them, or they
could receive shares of the civil penalty
in proportion to the amount of harm
they suffered from the violation.

The proposed alternative approach
might be easier to administer than the
approach taken in the Final Rule,
because the Fund Administrator would
consider individual civil penalty
amounts and individual classes of
victims in isolation. The amount of each
payment also could be easier to
calculate if victims simply received
equal shares of the civil penalty
imposed for the violation or violations
that harmed them. In addition, under
this proposed alternative, payments
could be made more quickly because
there would be no reason to wait to
disburse funds after they are deposited
in the Fund. Whenever a defendant paid
a civil penalty into the Fund, the Fund
Administrator could immediately
allocate the amount of that penalty for
distribution to that defendant’s victims.

On the other hand, this approach
could undercompensate some victims
while overcompensating others. Victims
of defendants with limited financial
resources, or victims of defendants who
for other reasons do not or cannot pay
full redress or large penalties, likely

would not receive full compensation for
their harm under this approach. At the
same time, victims of defendants who
paid full redress would likely receive
windfall payments.

The Bureau is also considering, and
seeks comment on, two additional
alternatives that would mitigate one or
both of these negative consequences.
First, the Bureau could pay victims a
share of the civil penalties collected for
the particular violations that harmed
them, but only to the extent that those
payments do not exceed victims’
uncompensated harm. This could be
somewhat more difficult to administer
than the first proposed alternative
because it would require calculation of
victims’ uncompensated harm, but it
would avoid overcompensating victims.
It could also lead to under-
compensation of some victims,
however. Under this approach, a victim
could not receive any more than a share
of the civil penalty paid for the violation
that harmed the victim. If a victim’s
share of the civil penalty paid for the
violation that harmed the victim was
not enough to provide full
compensation for the victim’s
uncompensated harm, the victim would
not be eligible for additional payments.
In cases where the victims of a violation
for which a civil penalty was imposed
had already received full compensation,
the civil penalty amount would not be
used for payments to victims of other
violations, but would instead be used
for consumer education and financial
literacy programs.

A second additional alternative would
avoid overcompensating victims while
also giving all victims the opportunity
to receive full compensation for their
uncompensated harm. Under this
second alternative, the Bureau could
first pay victims their share of the civil
penalty collected for the violation that
harmed them, up to the amount of their
uncompensated harm. Remaining
amounts of that individual civil penalty
could then go into a common pool of
funds available for distribution to all
eligible victims who have not yet
received compensation for their
uncompensated harm. Those victims
could then receive additional amounts
from that common pool up to the
amount of their uncompensated harm.
This approach, like the approach taken
in the Final Rule, would neither under-
nor over-compensate victims. Unlike the
approach taken in the Final Rule,
however, this alternative would ensure
that funds from a particular defendant’s
civil penalty would not be used to pay
victims of other defendants if the
victims of that defendant had not yet
received full compensation.
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104(b) Victims’ Uncompensated Harm

As noted above and explained in
further detail in the SUPPLEMENTARY
INFORMATION to the Final Rule,
§1075.104(a) of the Final Rule provides
that the Bureau will use funds in the
Civil Penalty Fund for payments to
compensate eligible victims’
uncompensated harm. In addition, some
of the alternatives to that approach
discussed above would also base the
amount of Civil Penalty Fund payments
in part on the amount of victims’
uncompensated harm. Section
1075.104(b) of the Final Rule describes
what constitutes victims’
uncompensated harm. The Bureau seeks
comment on this provision, as well as
suggestions for modifications or
alternatives.

Under § 1075.104(b) of the Final Rule,
a victim’s uncompensated harm is the
victim’s compensable harm, as
described in § 1075.104(c), minus any
compensation for that harm that the
victim has received or is reasonably
expected to receive. As the
Supplementary Information to the Final
Rule explains in greater detail, the Final
Rule describes three categories of
compensation that a victim “‘has
received or is reasonably expected to
receive” for purposes of this provision.
The Bureau specifically requests
comment on what categories of
compensation a victim should be
deemed “reasonably expected to
receive.”

In particular, the Bureau invites
comment on when victims should be
deemed ‘“‘reasonably expected to
receive” redress that does not arise from
a Bureau enforcement action. Under the
Final Rule, a victim is reasonably
expected to receive such “other” redress
only if a party has paid that redress to
an intermediary for distribution to the
victim. As the Supplementary
Information to the Final Rule explains,
this does not include amounts that a
party has been ordered to pay but has
not yet paid because the Bureau may not
know whether a party is actually likely
to pay redress ordered in a case to
which the Bureau is not a party. As an
alternative, the Bureau could instead
deem victims reasonably likely to
receive redress ordered in a final
judgment in a non-Bureau action unless
and until there is some indication that
the defendant will not pay, such as if
the defendant fails to pay by the time
ordered. This approach could decrease
the chances that a Civil Penalty Fund
payment would duplicate compensation
that a victim receives in the future as a
result of other litigation.

104(c) Victims’ Compensable Harm

As explained above, under the Final
Rule, the Bureau will use funds in the
Civil Penalty Fund for payments to
compensate victims for their
compensable harm, minus any
compensation for that harm that they
have received or are reasonably
expected to receive. Section 1075.104(c)
of the Final Rule describes the amount
of victims’ compensable harm for
purposes of this rule. The Bureau seeks
comment on this provision, as well as
suggestions for modifications or
alternatives.

As explained further in the
SUPPLEMENTARY INFORMATION to the Final
Rule, the Bureau interprets section
1017(d)(2) of the Dodd-Frank Act as
directing the Bureau to make payments
to victims only to the extent that such
payments are practicable. For payments
to be practicable, the Bureau must be
able to determine the amount of the
payments that the victims may receive—
which, under the Final Rule, depends
on the amount of the victims’ harm—
using means that are reasonable in the
context of the Civil Penalty Fund.
Section 1075.104(c) accordingly defines
“compensable harm” to include only
those amounts of harm that are
practicable to calculate given the nature
of the Civil Penalty Fund and the likely
volume of payments. In particular,
§1075.104(c) of the Final Rule reflects
the Bureau’s understanding that it will
be practicable to calculate only those
harm amounts that can be determined
by applying objective standards on a
classwide basis. Section 1075.104(c)
implements this understanding by
describing specific measures by which
harm may practicably be ascertained
and by establishing procedures that the
Fund Administrator will follow to
determine compensable harm in each of
several categories of cases.

Under the Final Rule, the amount of
a victim’s compensable harm will be
based on the objective terms of a final
order to the extent possible.
Specifically, under the Final Rule, the
Fund Administrator will refer to the
terms of a final order to determine
victims’ compensable harm in three
categories of cases. First, if a final order
in a Bureau enforcement action ordered
redress for a class of victims, the
compensable harm of each victim in
that class is equal to the victim’s share
of the total redress ordered, including
any amounts that have been suspended
or waived. Second, if the Bureau sought
redress for a class of victims but a court
or administrative tribunal denied that
request for redress in the final order, the
victims in that class have no

compensable harm. Third, if the final
order in a Bureau enforcement action
neither ordered nor denied redress to
victims but did specify the amount of
their harm, including by prescribing a
formula for calculating that harm, each
victim’s compensable harm is equal to
that victim’s share of the amount
specified.

The Final Rule also describes how the
Fund Administrator will determine the
compensable harm of victims in classes
for which the final order does not order
redress, deny a request for redress, or
specify the amount of harm—and thus
for which it is not possible to base the
amount of compensable harm on the
terms of the final order alone. Under
§1075.104(c)(2)(iii) of the Final Rule,
the compensable harm of victims of
such classes is equal to their out-of-
pocket losses that resulted from the
violation or violations for which a civil
penalty was imposed, except to the
extent such losses are impracticable to
determine. As explained further in the
SUPPLEMENTARY INFORMATION to the Final
Rule, this measure of harm is what
would be “practicable” for the Bureau
to determine in the context of
disbursing funds from the Civil Penalty
Fund. In particular, out-of-pocket losses
generally may be measured by applying
objective standards on a classwide basis,
and evidence of such losses generally
will be straightforward to obtain and
assess without a need to make complex
or subjective judgments.

The Bureau specifically requests
comment on whether the Final Rule
appropriately reflects what scope of
harm would be practicable to calculate
in cases in which the amount of that
harm cannot be based on the terms of
the final order alone. The Bureau also
seeks suggestions for alternative ways in
which the Fund Administrator could
practicably determine victims’
compensable harm in such cases,
including suggestions for alternative
measures of harm that may be
practicable to calculate. The Bureau
specifically requests comment on
whether, rather than specifying a
consistent measure of harm that will be
practicable to determine in most cases,
it should permit the Fund Administrator
to decide on a case-by-case basis what
measure of harm would be practicable
to calculate given the circumstances of
the particular case. The Bureau also
seeks comment on what factors could
make harm amounts practicable or
impracticable to calculate. For example,
harm could be impracticable to
calculate if the relevant evidence is hard
to find or gather. It may also be
impracticable to calculate harm in the
context of the Civil Penalty Fund if the
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harm or the relevant evidence requires
subjective evaluation. In some cases,
calculating harm could be impracticable
if doing so would involve complex
calculations, or if developing a formula
for calculating the amount of harm
would require substantial economic
analysis.

Section 1075.105 Allocating Funds
from the Civil Penalty Fund—In General

Section 1075.105 of the Final Rule
establishes basic procedures that the
Fund Administrator will follow when
allocating funds in the Civil Penalty
Fund to classes of victims and to
consumer education and financial
literacy programs. In particular, this
section describes the schedule for
making allocations and specifies what
funds will be available for the
allocations made on that schedule. The
Bureau seeks comment on this section
and suggestions for modifications or
alternatives.

105(a) In General

Section 1075.105(a) of the Final Rule
provides that the Fund Administrator
will allocate the funds specified in
§1075.105(c) to classes of victims and,
as appropriate, to consumer education
and financial literacy programs
according to the schedule described in
§1075.105(b) and the guidelines set
forth in §§1075.106 and 1075.107.

105(b) Schedule for Making Allocations

Section 1075.105(b)(1) of the Final
Rule directs the Fund Administrator to
establish and publish on
www.consumerfinance.gov a schedule of
six-month periods. As explained in
greater detail in the Supplementary
Information to the Final Rule, that
schedule will govern when the Fund
Administrator will allocate funds from
the Civil Penalty Fund, what amounts
will be available for allocation, and
when classes of victims may be
considered for allocations.

As the SUPPLEMENTARY INFORMATION to
the Final Rule explains, the Bureau has
chosen to make payments on a six-
month schedule in part because it
would be less fair to make payments on
a continual basis, as funds are deposited
and as classes of victims with
uncompensated harm arise. If a class
happened to have uncompensated harm
for the first time on a day shortly after
the Bureau had just allocated a
substantial portion of the Civil Penalty
Fund to some other class, victims in the
new class would receive relatively small
payments. Conversely, if a large amount
were deposited into the Civil Penalty
Fund, a class of victims that next had
uncompensated harm would be

relatively likely to receive full
compensation for that harm. In both
cases, coincidental timing would dictate
the results. Allocating funds on a six-
month schedule, by contrast, will give
equal treatment to all classes from a
given six-month period. The Bureau
seeks comment on the proposed
schedule for making allocations and
suggestions for modifications or
alternatives. The Bureau specifically
requests comment on whether the
periods under the schedule should be
longer or shorter than six months, and
on whether a different method of timing
allocations would be appropriate.

105(c) Funds Available for Allocation

As the SUPPLEMENTARY INFORMATION to
the Final Rule explains in greater detail,
§1075.105(c) of the Final Rule provides
that the funds available for allocation
following the end of a six-month period
are those funds that were in the Civil
Penalty Fund on the end date of that
six-month period, minus (1) any funds
already allocated, (2) any funds that the
Fund Administrator determines are
necessary for authorized administrative
expenses, and (3) any funds collected
pursuant to an order that has not yet
become a final order. The Bureau seeks
comment on this provision and
suggestions for modifications or
alternatives.

Section 1075.106 Allocating Funds to
Classes of Victims

Section 1075.106 of the Final Rule
describes how funds will be allocated to
classes of victims and establishes which
victim classes will get priority and how
much money the Fund Administrator
will allocate to victim classes when
there are not enough funds available to
provide full compensation to all eligible
victims who have uncompensated harm.
The Bureau requests comment on this
provision and suggestions for
modifications or alternatives.

106(a) Allocations When There Are
Sufficient Funds Available To
Compensate All Uncompensated Harm

As the SUPPLEMENTARY INFORMATION to
the Final Rule explains in greater detail,
§1075.106(a) of the Final Rule provides
that, if the funds available under
§1075.105(c) are sufficient, the Fund
Administrator will allocate to each class
of victims the amount necessary to
compensate fully the uncompensated
harm, determined under § 1075.104(b)
as of the last day of the most recently
concluded six-month period, of all
victims in that class to whom it is
practicable to make payments.

The Bureau requests comment on this
procedure for allocating funds when the

available funds are sufficient to
compensate fully the uncompensated
harm of all victims to whom it is
practicable to make payments. The
Bureau also requests suggestions for
modifications or alternatives.

106(b) Allocations When There Are
Insufficient Funds Available To
Compensate All Uncompensated Harm

Section 1075.106(b) of the Final Rule
establishes the procedures that the Fund
Administrator will follow when the
funds available under § 1075.105(c) are
not sufficient to provide full
compensation as described by paragraph
(a). This section groups classes of
victims according to the six-month
period in which the victims first had
uncompensated harm as described in
§ 1075.104(b). Paragraph (b)(1) specifies
how classes of victims will receive
priority according to their respective
six-month periods. Paragraph (b)(2)
explains how the Fund Administrator
will identify the six-month period to
which a class of victims belongs.

The Bureau seeks comment on these
procedures for allocating funds when
the available funds are not sufficient to
compensate fully the uncompensated
harm of all victims to whom it is
practicable to make payments, and
suggestions for modifications or
alternatives.

106(b)(1) Priority to Classes of Victims
From the Most Recent Six-Month Period

Under §1075.106(b)(1) of the Final
Rule, when there are insufficient funds
available to provide all victims full
compensation as described in paragraph
(a), the Fund Administrator will
prioritize allocations to classes of
victims from the most recent six-month
period. If funds remain after allocating
to each class of victims from that six-
month period the amount necessary to
compensate fully the uncompensated
harm, determined under § 1075.104(b)
as of the last day of the most recently
concluded six-month period, of all
victims in that class to whom it is
practicable to make payments, the Fund
Administrator next will allocate funds
to classes of victims from the preceding
six-month period, and so forth until no
funds remain. As the Supplementary
Information to the Final Rule explains
in greater detail, this process of
allocating funds to classes of victims
from one six-month period at a time will
be more administratively efficient than
allocating funds to all classes at once
and will reduce the total administrative
cost of distributing payments as well as
the administrative cost per dollar
distributed to victims.
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The Bureau seeks comment on this
provision and suggestions for
alternatives or modifications. The
Bureau also specifically seeks comment
on several proposed alternatives or
modifications.

Alternatives to the method for
prioritizing allocations. First, the
Bureau specifically seeks comment on
several alternatives to the method that
the Final Rule prescribes for prioritizing
allocations. As one alternative, instead
of prioritizing allocations to certain
classes, the Bureau could attempt to
allocate funds among all classes with
uncompensated harm. That approach
could distribute funds more evenly, but
could result in significantly smaller
individual payments.

As another alternative, instead of
prioritizing allocations to classes of
victims from more recent six-month
periods, the Bureau could prioritize
allocations to classes of victims from
older six-month periods. On the one
hand, giving priority to classes of
victims from more recent six-month
periods ensures that funds go first to
victims who have not yet had an
opportunity to receive payment from the
Civil Penalty Fund, and next to victims
who have had only one previous
opportunity, and so forth. In addition,
the records on classes of victims from
more recent periods may be more up-to-
date than the records on classes from
older periods, and distributing funds to
those more recent classes might
therefore be more successful and require
less cost and effort. Prioritizing
allocations to classes from those more
recent periods thus may result in more
funds reaching victims. On the other
hand, giving priority instead to classes
of victims from older six-month periods
would enable funds to be distributed to
the victims in those classes before
records age further and it becomes more
difficult and costly to make payments to
those victims.

As yet another alternative, the Bureau
could prioritize allocations based on
factors other than the six-month period
in which a class became eligible for
allocations from the Civil Penalty Fund.
For example, the Bureau could
prioritize allocations to the classes in
which individual victims have the
greatest amount of uncompensated
harm. Under such an approach, the
Bureau could assign classes to tiers

based on the average uncompensated
harm of the victims in the class. For
example, classes of victims with an
average uncompensated harm of
$10,000 or more could be one tier;
classes of victims with an average
uncompensated harm of $1,000 to
$9,999 could be another tier; and so
forth. The Fund Administrator could
then allocate funds first to the classes in
the tier with the highest amount of
average uncompensated harm, and then
successively to each lower tier to the
extent funds remain. This approach
would ensure that victims with the
largest amount of uncompensated harm
would get priority. The Bureau seeks
comment on this possible approach, and
any modifications or alternatives, and
on what the dollar thresholds for the
tiers of average uncompensated harm
should be under such an approach.

Another way in which the Bureau
could prioritize allocations based on
factors other than a class’s six-month
period would be to leave it to the Fund
Administrator’s discretion how to
allocate funds at times when
insufficient funds are available to
compensate fully the uncompensated
harm of all victims. This approach
would give the Fund Administrator
flexibility to consider all relevant
circumstances to decide how to allocate
funds most equitably. The Bureau seeks
comment on all of these possible
alternatives for prioritizing allocations
when the available funds are not
sufficient to compensate fully the
uncompensated harm of all victims to
whom it is practicable to make
payments.

Modification to prescribe the amounts
to be allocated. Second, the Bureau also
specifically seeks comment on whether
it should modify § 1075.106(b) to
provide more detail on the amounts to
be allocated when the available funds
are not sufficient to provide full
compensation for the uncompensated
harm of all victims to whom it is
practicable to make payments. The Final
Rule specifies that the Fund
Administrator will allocate to each class
of victims from a single six-month
period the amount necessary to
compensate fully the uncompensated
harm, determined under § 1075.104(b)
as of the last day of the most recently
concluded six-month period, of all

victims in that class to whom it is
practicable to make payments before
allocating funds to classes from an
earlier six-month period. The Final Rule
is silent, however, on how funds will be
allocated if insufficient funds are
available to provide such full
compensation to all classes from a
single six-month period.

The Bureau seeks comment on
whether it should modify § 1075.106(b)
to prescribe the amounts that the Fund
Administrator will allocate in those
circumstances. In particular, the rule
could direct the Fund Administrator to
allocate funds to the classes of victims
from a single six-month period in a
manner designed to ensure, to the extent
possible, that the victims in those
classes to whom it is practicable to
make payments will receive
compensation, through redress and Civil
Penalty Fund payments, for an equal
percentage of their compensable harm,
as described in § 1075.104(c). Consistent
with the approach the Bureau takes
generally in the Final Rule, that
allocation would be based on the
amount of each class’s uncompensated
harm as of the last day of the most
recently concluded six-month period.

This allocation method could also
apply if the Bureau adopted an
alternative way of prioritizing
allocations—other than by six-month
period—as discussed above. For
example, if the Bureau instead assigned
classes of victims to tiers based on the
average amount of uncompensated harm
of the victims in the class, and
prioritized allocations based on those
tiers, this proposed modification could
prescribe the amounts that the Fund
Administrator would allocate to classes
of victims from a single such tier.

The following examples illustrate
how this allocation method would
work. First, suppose there were two
classes of victims from the most recent
six-month period, and there were not
enough funds to compensate fully the
uncompensated harm of all victims in
both classes. Imagine that those classes
had suffered the harm and had received
the payments reflected in this table:?

1This chart is provided solely for explanatory
purposes. The numbers are hypothetical and are not
based on any actual class of victims that is or may
be eligible for payment from the Civil Penalty Fund.
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Each vitim’ Total Percen'[obfI

: ach victim’s : compensable
Number of Compensable | Redress paid uncompen- uncompen harm for which

P harm per by defendant sated e

victims victim to each victim sated harm of the each victim

harm class has received

compensation
Class 1 ..o 40 $250 $125 $125 $5,000 50%
ClasS 2 ..veeeeeeeee e 25 400 0 400 10,000 0

Under the proposed modification, the

Fund Administrator would allocate

amounts in the Fund in a way designed
to equalize, to the extent possible, the

percentage of compensable harm for
which each victim would receive

compensation. Thus, if there were

$7,500 in the Fund, the Fund

Administrator would allocate $1,250 to
Class 1 and $6,250 to Class 2, such that

the following would result:

A Total Percent ct>)fI
: mount compensable
Number of Compensable | Redress paid allocated to CPF payment payments harm for which

victims harm per by defendant the class from | to each victim (redress + each victim

victim to each victim CPF) to each . h

CPF victim will receive
compensation
Class 1 .oooevviieeieee 40 $250 $125 $1,250 $31.25 $156.25 62.5%
Class 2 ...cccoeeeveeevciieene 25 400 0 6,250 250 250.00 62.5

In some circumstances, it will not be
possible to equalize the percentage of

compensable harm for which each

victim receives compensation because
one class of victims has already received
compensation in the form of redress,
and there are not enough funds in the
Civil Penalty Fund to give comparable

compensation to other victim classes. In

these circumstances, the Fund

Administrator would not—and, indeed,
could not—actually achieve the goal of
equalizing the percentage of

compensable harm for which all victims

receive compensation. Instead, under
the proposed modification, the Fund

Administrator would simply allocate
funds in a way that equalizes the level
of compensation across classes only to
the extent possible. Thus, for example,
assume that in the above scenario, the
defendant paid the victims in Class 1
$200 each rather than $125 each:

Each vitim’ Total Percent ct>)fI
. ach victim’s ) compensable
Number of Compensable | Redress paid uncompen- uncompen harm that
victims harm per by defendant sated sated each victim
victim to each victim h harm of the
arm class has had
compensated
Class 1 .eeveeee e 40 $250 $200 $50 $2,000 80%
Class 2 ...ooveeiieeieeeeee e 25 400 0 400 10,000 0
If there were $7,500 in the Fund, to Class 2, such that the following
under the proposed modification, the would result:
Fund Administrator would allocate it all
A ¢l Total Percent %fl
. mount allo- compensable
Number of Compensable | Redress paid cated to the CPF payment payments harm that
victims harm per by defendant class from to each victim (redress + each victim
victim to each victim CPF to each :
CPF victim) will have
compensated
Case 1 .o, 40 $250 $200 $0 $0 $200 80%
Case 2 ..ccooeeeecveeeeeeen, 25 400 0 7,500 300 300 75

This modification would not
authorize or require the Fund
Administrator to recover any funds
already distributed to victims or to

reverse a previous allocation to a class

of victims, even if a class of victims

would receive or had already received
compensation for a greater percentage of

their harm than other classes.

The Bureau seeks comment on this
possible modification, as well as
suggestions for other ways in which to
prescribe the amounts to be allocated

when insufficient funds are available to

provide full compensation for the
uncompensated harm of all victims in

classes from a single six-month period.

106(b)(2) Assigning Classes of Victims
to a Six-Month Period

As noted above, §1075.106(b)(1) of
the Final Rule instruct the Fund
Administrator to allocate funds among
classes of victims from a single six-
month period before allocating funds to
classes of victims from an earlier six-
month period. Paragraph (b)(2) of this
section of the Final Rule explains that
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for purposes of paragraph (b), a class of
victims is “from” the six-month period
in which those victims first had
uncompensated harm as described in
§ 1075.104(b). The provision further
specifies how the Fund Administrator
will determine when a class of victims
first had such uncompensated harm.

First, if redress was ordered for a class
of victims in a Bureau enforcement
action but suspended or waived in
whole or in part, the class of victims
first had uncompensated harm, if it had
any, on the date the suspension or
waiver became effective. Second, if
redress was ordered for a class of
victims in a Bureau enforcement action,
but the Chief Financial Officer
determined that redress to be
uncollectible in whole or in part, the
class of victims first had
uncompensated harm, if it had any, on
the date the Chief Financial Officer
made that determination. Finally, if no
redress was ordered for a class of
victims in a Bureau enforcement action,
the class of victims first had
uncompensated harm, if any, on the
date the order imposing a civil penalty
became a final order. As the
SUPPLEMENTARY INFORMATION to the Final
Rule explains in further detail, this
provision corresponds to the definition
of uncompensated harm in
§1075.104(b).

The Bureau seeks comment on this
provision and suggestions for
modifications or alternatives.

106(c) No Allocation to a Class of
Victims If Making Payments Would Be
Impracticable

Section 1075.106(c) of the Final Rule
provides that, notwithstanding any
other provision in this section, the Fund
Administrator will not allocate funds
available under § 1075.105(c) to a class
of victims if she determines that making
payments to that class of victims would
be impracticable. As noted above, the
Bureau understands the Dodd-Frank Act
to direct payments from the Civil
Penalty Fund to victims only to the
extent that such payments are
practicable. In some cases, it may be
impracticable to make payments to an
entire class of victims; the Fund
Administrator will not allocate funds to
such a class.

The Bureau requests comment on this
provision and suggestions for
modifications or alternatives.

106(d) Fund Administrator’s Discretion

Section 1075.106(d)(1) of the Final
Rule provides that, notwithstanding any
provision in this part, the Fund
Administrator, in her discretion, may
depart from the procedures specified by

this section, including by declining to
make, or altering the amount of, any
allocation provided for by this part. As
the SUPPLEMENTARY INFORMATION to the
Final Rule explains further, this
provision is designed to give the Fund
Administrator the flexibility to depart
from the allocation procedures
established by § 1075.106 when the
circumstances warrant. Because the
Bureau cannot anticipate all such
circumstances, the Final Rule does not
delineate particular circumstances in
which the Fund Administrator may
deviate from § 1075.106’s allocation
procedures, but rather leaves the
decision to deviate to the Fund
Administrator’s discretion. Under the
Final Rule, whenever the Fund
Administrator exercises this discretion,
she must provide the Civil Penalty Fund
Governance Board a written explanation
of the reasons for departing from the
allocation procedures specified by this
section.

The Final Rule makes clear that
exercising this discretion cannot
increase the funds available in a given
time period for allocation to consumer
education and financial literacy
programs. Specifically, § 1075.106(d)(2)
of the Final Rule provides that, if the
Fund Administrator, in allocating funds
during a given time period described by
§1075.105(b)(2), exercises her
discretion under paragraph (d)(1) of this
section, she may allocate funds to
consumer education and financial
literacy programs under § 1075.107
during that time period only to the same
extent she could have absent that
exercise of discretion.

The Bureau seeks comment on this
provision and suggestions for
modifications or alternatives.

Section 1075.107 Allocating Funds to
Consumer Education and Financial
Literacy Programs

107(a)

Section 1075.107(a) of the Final Rule
implements the second sentence of
section 1017(d)(2) of the Dodd-Frank
Act, which authorizes the Bureau to use
funds in the Civil Penalty Fund for the
purpose of consumer education and
financial literacy programs to the extent
that victims cannot be located or
payments to victims are otherwise not
practicable. In particular, § 1075.107(a)
provides that, if funds available under
§1075.105(c) remain after the Fund
Administrator allocates funds as
described in § 1075.106(a), she may
allocate the remaining funds for
consumer education and financial
literacy programs. An allocation under
§1075.106(a) provides full

compensation for the uncompensated
harm of all victims to whom it is
practicable to make payments. Thus,
any funds remaining after such an
allocation are available for consumer
education and financial literacy
programs.

The Bureau seeks comment on this
provision and suggestions for
modifications or alternatives. The
Bureau specifically requests comment
on whether the provision should limit
the amount of funds that the Fund
Administrator may allocate to consumer
education and financial liter