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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 33
[Doc. No. AMS-FV-14-0022; FV14-33-1 IR]

Regulations Issued Under the Export
Apple Act; Exempting Bulk Shipments
to Canada From Minimum
Requirements and Inspection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule revises the
regulations issued under the Export
Apple Act to exempt bulk shipments of
apples to Canada from the minimum
requirements and inspection provisions
of the Export Apple Act, and to add a
definition for bulk containers. The rule
is necessary because section 10009 of
the Agricultural Act of 2014 amended
the Export Apple Act to exempt apples
shipped to Canada in bulk containers
weighing more than 100 pounds from
inspection requirements.

DATES: Effective April 7, 2014;
comments received by June 3, 2014 will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All

comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793, or Email:
Jennie.Varela@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Section
10009 of the Agricultural Act of 2014
amended section 4 of the Export Apple
Act (7 U.S.C. 584) to add an exemption
for apples shipped to Canada in bulk
containers, and add a definition for bulk
container to section 9 of the Export
Apple Act (7 U.S.C. 589).

The Export Apple Act (Act) promotes
the foreign trade of U.S. grown apples
by authorizing the implementation of
regulations with minimum quality,
container marking, and inspection
requirements. These amendments to the
Act require amendments to the
regulations in 7 CFR part 33.

Sections 33.10 and 33.11 of the
regulations require, in part, that apples
shipped to any foreign destination must
meet minimum requirements and be
inspected by the Federal or Federal-
State Inspection Service. Section 33.12
specifies apples not subject to
regulation.

This rule implements the
amendments to the Act by adding a new
§ 33.8 (Bulk container) under
“Definitions” to define a bulk container
as a container that contains a quantity
of apples weighing more than 100
pounds. This action also revises § 33.12
by adding an additional paragraph
exempting bulk shipments to Canada
from all requirements under this part.

Thus, any bulk container of apples
being shipped to Canada is exempt from
the minimum requirements and
inspection provisions. Inspection would
still be required for apples shipped in
containers of less than 100 pounds that
are not otherwise exempt.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This action has
been designated as a “non-significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
(OMB) has waived the review process.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect and shall not
abrogate nor nullify any other statute,
whether State or Federal, dealing with
the same subjects as this Act; but is
intended that all such statutes shall
remain in full force and effect except in
so far as they are inconsistent herewith
or repugnant hereto (7 U.S.C. 587).

The Act provides administrative
proceedings that must be exhausted
before parties may file suit in court.
Pursuant to 7 U.S.C. 586 and sections
33.13 and 33.14 of the regulations, any
person subject to the Act may file with
USDA a request for hearing, along with
a written responsive answer to alleged
violations of the provisions of the Act
and regulations, no later than 10 days
after service of notice of alleged
violations, and is afforded the
opportunity for a hearing on said
request. After opportunity for hearing,
the Secretary is authorized to refuse the
issuance of certificates under this Act
for periods not exceeding 90 days.
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Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

Small agricultural service firms,
including shippers, exporters, and
carriers, are defined by the Small
Business Administration (SBA) as those
having annual receipts of less than
$7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000
(13 CFR 121.201).

The industry estimates there are
approximately 7,500 apple producers in
the U.S. The National Agricultural
Statistics Service reports the 2012 apple
crop was valued at nearly $3.1 billion.
Assuming a normal distribution, most
apple producers can be classified as
small entities. According to industry
statistics, there are approximately 60
apple exporters subject to regulation
under the Act. Foreign Agricultural
Service data estimates the value of fresh
apple exports to Canada at
approximately $190 million. Assuming
a normal distribution, the majority of
apple exporters are small businesses.
Based on the above calculations, it can
be concluded that the majority of apple
producers and exporters may be
classified as small entities.

This rule is issued under the authority
of the Export Apple Act, as amended (7
U.S.C. 581-590). This rule revises
“Regulations Issued Under Authority of
the Export Apple Act” (7 CFR part 33).
In accordance with the provisions of
section 10009 of the Agricultural Act of
2014, this action exempts apples
shipped to Canada in bulk containers
from the minimum requirements and
inspection provisions issued under the
Act. This action also adds the definition
of “bulk container” as a container that
contains a quantity of apples weighing
more than 100 pounds.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements have been previously
approved by the Office of Management
and Budget (OMB) and assigned OMB
No. 0581-0143, (Export Fruit
Regulations). No changes in those
requirements as a result of this action
are necessary. Should any changes

become necessary, they would be
submitted to OMB for approval.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
apple shippers, exporters, or carriers.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this interim rule.

Interested persons are invited to
submit comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses. Any comments
received will be considered prior to
finalization of this rule.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule has to be
implemented because of amendments
by the Agricultural Act of 2014 to the
Act; (2) this rule provides a 60-day
comment period, and any comments
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 33
Apples, Exports, Reporting and
recordkeeping requirements.
For the reasons set forth in the

preamble, 7 CFR part 33 is amended as
follows:

PART 33—REGULATIONS ISSUED
UNDER AUTHORITY OF THE EXPORT
APPLE ACT

m 1. The authority citation for 7 CFR
part 33 continues to read as follows:

Authority: 48 Stat. 124; 7 U.S.C. 581-590.

m 2. Section 33.8 is added to read as
follows:

§33.8 Bulk container.

Bulk container means a container that
contains a quantity of apples weighing
more than 100 pounds.

m 3.In § 33.12, paragraph (d) is added to
read as follows:

§33.12 Apples not subject to regulation.
* * * * *

(d) Apples shipped to Canada in bulk
containers.

Dated: March 12, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2014—07543 Filed 4-3—14; 8:45 am]
BILLING CODE P

FEDERAL TRADE COMMISSION
16 CFR Part 303

Rules and Regulations Under the
Textile Fiber Products Identification
Act

AGENCY: Federal Trade Commission
(“FTC” or ‘“Commission”).

ACTION: Final rule.

SUMMARY: The Commission amends the
rules and regulations under the Textile
Fiber Products Identification Act
(“Textile Rules” or “Rules”) to
incorporate the updated International
Organization for Standardization
(“ISO”) standard 2076:2010(E); allow
certain hang-tags that do not disclose
the product’s full fiber content; better
address electronic commerce by
amending the definition of the terms
“invoice” and “invoice or other paper”;
update the guaranty provisions by,
among other things, replacing the
requirement that suppliers provide a
guaranty signed under penalty of
perjury with a certification, and revising
the form used to file continuing
guaranties with the Commission under
the Textile, Fur, and Wool Acts
accordingly; and clarify several other
provisions.

DATES: The amended Rules are effective
on May 5, 2014. The incorporation by
reference of the ISO standard
2076:2010(E) is approved by the
Director of the Federal Register as of
May 5, 2014.

ADDRESSES: Requests for copies of the
amended Rules should be sent to the
Public Reference Branch, Room 130,
Federal Trade Commission,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Robert M. Frisby, Attorney, (202) 326—
2098, and Amanda B. Kostner, Attorney,
(202) 326-2880, Federal Trade
Commission, Division of Enforcement,
Bureau of Consumer Protection, 600
Pennsylvania Avenue NW., Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Textile Fiber Products
Identification Act (“Textile Act””) 1 and

115 U.S.C. 70 et seq.
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Rules require marketers to, among other
things, attach a label to each covered
textile product disclosing: (1) The
generic names and percentages by
weight of the constituent fibers in the
product; (2) the name under which the
manufacturer or other responsible
company does business or, in lieu
thereof, the company’s registered
identification number (“RN number”’);
and (3) the name of the country where
the product was processed or
manufactured.? As part of its ongoing
regulatory review program, the
Commission published an Advance
Notice of Proposed Rulemaking
(“ANPR”) in November 2011 seeking
comment on the economic impact of,
and the continuing need for, the Textile
Rules; the benefits of the Rules to
consumers; and the burdens the Rules
place on businesses.? The ANPR also
sought comment on specific issues,
including whether the Commission
should amend the Rules to incorporate
the revised version of ISO standard
entitled “Textiles—Man-made fibres—
Generic names,” 2076:1999(E); clarify
disclosure requirements for products
containing elastic material and
trimmings; clarify disclosure
requirements for written advertising;
and modify the Rules’ guaranty
provisions.

The Commission received 17
comments in response to the ANPR.4
Based on these comments, the
Commission issued a Notice of
Proposed Rulemaking (“NPRM”’)
proposing several amendments
addressing fiber content disclosures,
country-of-origin disclosures, e-
commerce and guaranties, and the Act’s
coverage and exemptions.5

The Commission received seven
comments 6 in response to the NPRM,
including four from trade associations
representing industries affected by the
Textile Rules 7 and one each from the

2 See 15 U.S.C. 70b(b).

376 FR 68690 (Nov. 7, 2011).

4The ANPR comments are posted at http://
www.ftc.gov/policy/public-comments/initiative-401.

578 FR 29263 (May 20, 2013).

6 The NPRM comments are posted at http://
www.ftc.gov/policy/public-comments/initiative-485.
The Commission has assigned each comment a
number appearing after the name of the commenter
and the date of submission. This notice cites
comments using the last name of the individual
submitter or the name of the organization, followed
by the number assigned by the Commission.

7 Seven associations filed a joint comment (8): the
American Apparel and Footwear Association
(“AAFA”), American Fiber Manufacturers
Association, Inc. (“AFMA”), Canadian Apparel
Federation (“CAF”’), National Council of Textile
Organizations (“NCTO”), National Retail Federation
(“NRF”), U.S. Association of Importers of Textiles
and Apparel (“USA-ITA”), and Retail Industry
Leaders Association (“RILA”). Two of these

European Union,? a retailer,® and an
individual.1© The joint comment filed
by AAFA, AFMA, CAF, NCTO, NRF,
USA-ITA, and RILA and the comment
filed by Trumbull supported the
Commission’s proposals to amend

§ 303.7 to incorporate the latest ISO
standard on generic fiber names and to
amend § 303.17(b) to allow certain hang-
tags that do not provide full fiber
content disclosures. These two
comments did not address the
Commission’s other proposals. Three
commenters, AAFA, NRF, and
Shopbop.com, opposed the
Commission’s proposal to amend
§§303.37 and 303.38(a) and (b) to
provide that continuing guaranties
expire after one year, although NRF
supported the Commission’s proposal to
replace the requirements in §§ 303.37
and 303.38(b) that suppliers sign
guaranties under penalty of perjury.
These three comments did not address
the Commission’s other proposals. The
Hosiery Association urged the
Commission to eliminate the
requirement that certain labels stating
fiber content disclose “‘exclusive of
decoration.” The comment indicated
that this disclosure is costly and
unnecessary. This comment argued that
consumers will know that the content
disclosure refers to the basic product
and not the decoration; however, the
comment did not submit any evidence
regarding consumer perception of such
labels. The European Commission posed
questions and sought clarification
regarding the Rules’ guaranty provisions
and country-of-origin disclosure
requirements.!? Neither the Hosiery
Association nor the European
Commission appeared to directly
address the Commission’s proposals.

II. Amendments

Based on its careful consideration of
the record, the Commission amends the
Rules’ fiber content disclosures,
country-of-origin disclosures, provisions
addressing e-commerce and guaranties,
and exemptions as explained below.

A. Fiber Content Disclosures

The Commission proposed the
following amendments to the Rules’
fiber content disclosures: (1) Revising
§ 303.7 to incorporate the updated ISO

industry associations also filed separate comments:
AAFA (9) and NRF (7). The Hosiery Association (2)
also filed a comment.

8 European Union (4).

9 Shopbop.com (6).

10 Trumbull, Agathon Associates (3).

11 The Commission plans to address these
questions when it updates its consumer and
business education materials to reflect the
amendments to the Rules.

standard establishing generic fiber
names for manufactured fibers; (2)
clarifying § 303.12(a) concerning
disclosures involving trimmings; (3)
revising § 303.17(b) to allow certain
hang-tags disclosing fiber names and
trademarks, and performance
information, without disclosing the
product’s full fiber content; and (4)
clarifying § 303.35, describing products
containing virgin or new wool, and
§§303.41 and 303.42, addressing fiber
content disclosures in advertising.

All of the comments addressing the
proposed amendments to §§303.7 and
303.17(b) supported the amendments.
For example, the joint comment stated
that the incorporation of the updated
ISO standard in § 303.7 would add
clarity, afford significant efficiencies,
and reduce costs. Moreover, it stated
that the associations did not anticipate
problems based on differences between
ISO and § 303.7 definitions. Based on
these comments, and for the reasons set
forth in the NPRM, the Commission
adopts the proposed amendment to
§303.7.

The joint comment also supported the
proposed amendment to § 303.17(b). It
stated that, by allowing hang-tags
providing fiber information without
disclosing the product’s full fiber
content, the amendment would afford
consumers access to important fiber
performance information at the point-of-
sale and reduce the cost of providing
such information. It also agreed with the
Commission’s proposal to require that
any such hang-tag disclose that it does
not provide the product’s full fiber
content, if the product contains any
fiber other than the fiber identified on
the hang-tag. The joint comment
explained that the proposed disclosure
requirement is an appropriate and
useful action to prevent deception
regarding fiber content. Based on the
comments supporting this proposal, and
for the reasons set forth in the NPRM,
the Commission adopts the proposed
amendment to § 303.17(b).

None of the comments addressed the
proposed amendments to §§ 303.12(a),
303.35, 303.41, or 303.42, all of which
involved clarifications rather than
substantive changes to the Rules.
Accordingly, the Commission adopts all
of these proposed amendments without
change for the reasons explained in the
NPRM.

B. Country-of-Origin Disclosures

The Commission proposed updating
§303.33(d) and (f). Specifically, the
Commission proposed to update and
clarify § 303.33(d) to state that an
imported product’s country-of-origin as
determined under the laws and


http://www.ftc.gov/policy/public-comments/initiative-401
http://www.ftc.gov/policy/public-comments/initiative-401
http://www.ftc.gov/policy/public-comments/initiative-485
http://www.ftc.gov/policy/public-comments/initiative-485
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regulations enforced by Customs shall
be the country where the product was
processed or manufactured. The
Commission also proposed to update
§ 303.33(f) by dropping the outdated
reference to the Treasury Department
and instead refer to any Tariff Act and
the regulations promulgated thereunder.
These amendments would revise the
Rules to clearly reflect the
Commission’s longstanding policy of
ensuring the consistency of the Textile
Rules and Customs regulations.

None of the comments addressed the
proposed amendments to § 303.33.
Accordingly, the Commission adopts
these proposed amendments without
change for the reasons explained in the
NPRM.

The European Commission posed
several questions regarding the Rules’
country-of-origin disclosure
requirements. The Commission plans to
address these questions when it updates
its consumer and business education
materials to reflect the amendments to
the Rules.

C. E-Commerce and Textile Guaranties

To better address electronic
commerce and concerns about the
Rules’ continuing guaranty provisions,
the Commission proposed amending the
definition of the terms invoice and
invoice or other paper in § 303.1(h) and
the continuing guaranty provisions in
§§303.37 and 303.38. Specifically, the
Commission proposed to amend
§303.1(h) 12 to: (1) Replace the word
“paper” with the word “document”; (2)
state explicitly that such documents can
be issued electronically; and (3)
acknowledge that ESIGN 13 allows for
the preservation of records “in a form
that is capable of being accurately
reproduced for later reference, whether
by transmission, printing, or
otherwise.” 14 The Commission also
proposed amending §§ 303.37 and
303.38(b) to replace the requirement
that guarantors sign continuing
guaranties under penalty of perjury with
a requirement that they acknowledge
that providing a false guaranty is
unlawful, and certify that they will
actively monitor and ensure compliance
with the Textile Act and Rules. Finally,
the Commission proposed amending
§§303.37 and 303.38(a) and (b) of the
Rules to provide that continuing
guaranties are effective for one year
unless revoked earlier.15

12This amendment would also require parallel
revisions to §§303.21, 303.31, 303.36, 303.38(c),
and 303.44.

1315 U.S.C. 7001 et seq.

1415 U.S.C. 7001(d)(1).

15 The Commission also proposed to revise FTC
Form 31—A set forth in §303.38 so that it is

None of the comments addressed the
proposed amendments to §§ 303.1(h),
303.21, 303.31, 303.36, and 303.38(c).
Accordingly, the Commission adopts all
of these proposed amendments without
change for the reasons explained in the
NPRM.

NRF favored the Commission’s
proposal to replace the requirement in
§§ 303.37 and 303.38(b) that guarantors
sign under penalty of perjury with the
certification requirement described
above. None of the other comments
addressed this proposal. Accordingly,
the Commission adopts this proposed
amendment for the reasons explained in
the NPRM.

Three commenters, AAFA, NRF, and
Shopbop.com, opposed the
Commission’s proposal to amend
§§303.37 and 303.38(a) and (b) to
provide that continuing guaranties
remain in effect for one year unless
revoked earlier. None of the comments
supported this proposal.

AAFA strongly disagreed with the
Commission’s assertion that requiring
annual renewal of continuing guaranties
would impose minimal costs on
industry. One AAFA member company
reported spending five to eight hours on
each continuing guaranty that it files.
AAFA explained that most companies
file dozens of continuing guaranties and
many file hundreds. As a result, AAFA
argued, the requirement may be
unmanageable for many companies.
AAFA also noted that filing guaranties
is not the only relevant cost. It stated
that vendors face a “‘clerical nightmare
of keeping up with the guaranties” and
buyers have difficulty obtaining
guaranties from the Commission in a
timely fashion.

Similarly, NRF argued that the annual
renewal requirement would add
administrative costs for buyers and
guarantors without making guaranties
more reliable. It stated that, over the
course of a retailer’s relationship with a
large network of vendors, even the
addition of a one-page form annually is

consistent with the guaranty provisions as
amended. Because this form is also used to provide
guaranties under the Fur and Wool Acts and
references these Acts, and because there is no
reason to treat Fur and Wool guaranties differently
than Textile guaranties, the Commission proposed
to revise the form’s references to Fur and Wool
guaranties in the same way. The Commission
explained this proposal in its Supplemental Notice
of Proposed Rulemaking for the Fur Rules, 78 FR
36693 at 36695—-36696 (June 19, 2013), and in its
Notice of Proposed Rulemaking for the Wool Rules,
78 FR 57808 at 57812-57813 (Sept. 20, 2013).
Section 301.48(a)(3) of the Fur Rules and
§300.33(b) of the Wool Rules provide that the
prescribed form for continuing guaranties filed with
the Commission is found in § 303.38(b) of the
Textile Rules. See also Wool Products Labeling Act
of 1939, 15 U.S.C. 68 et seq. and the Fur Products
Labeling Act, 15 U.S.C. 69 et seq.

a major commitment which will have a
significant impact on retailers and the
rest of the supply chain.16

Like AAFA, Shopbop.com strongly
opposed this proposal. It disagreed with
the Commission’s assertion that the
annual renewal requirement would
increase the reliability of guaranties. It
argued that the mere yearly signing of
the same form is unlikely to receive
significant additional attention from a
guarantor. Additionally, Shopbop.com
argued that the requirement would
impose significant costs on buyers that
purchase products from a large number
of sellers, such as most large retailers. It
asserted that the process of obtaining
guaranties can be extremely time-
consuming and costly, and that a buyer
can have thousands of sellers that it
would need to contact individually.
Finally, it noted that none of the
comments filed in response to the ANPR
advocated this amendment and that the
Commission did not cite evidence from
its enforcement record or empirical
studies supporting the imposition of
this requirement.

Two of the above comments disputed
the Commission’s assertion that an
annual renewal requirement would
increase the reliability of continuing
guaranties, and all three disputed the
Commission’s assertion that the
requirement would not impose
significant compliance costs on
industry. As noted above, none of the
comments supported the proposal.
Based on these comments, the
Commission lacks sufficient evidence to
conclude that the proposal would
increase the reliability of continuing
guaranties. Assuming, arguendo, that
the requirement would increase the
reliability of continuing guaranties, the
Commission lacks sufficient evidence to
conclude that the benefits of imposing
this requirement would exceed the
costs. Accordingly, the Commission has
decided not to adopt this proposed
amendment.

Nonetheless, the Commission
continues to have concerns that
continuing guaranties remaining in
effect indefinitely or until revoked may
become less reliable over time,
especially after the employees who
originally provided the guaranty to a
buyer or filed it with the Commission
no longer work for the guarantor. If the
Commission obtains evidence that
continuing guaranties have become less
reliable after this amendment takes
effect, it will revisit this issue and

16 NRF also reiterated its support for amending
the Rules to include an alternative to guaranties for
purchasers that obtain textile products directly from
overseas suppliers that cannot provide guaranties.
The Commission addressed this issue in the NPRM.
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consider amending the Rules’
continuing guaranty provisions
accordingly.

D. Coverage and Exemptions From the
Act and Rules

The Commission proposed clarifying
§ 303.45 so that paragraph (a) identifies
the textile fiber product categories
subject to the Act and regulations, with
certain exceptions identified in
paragraph (b) that are excluded from the
Act’s requirements. New paragraph (b)
provides that all textile fiber products
other than those identified in paragraph
(a) are excluded. It also identifies a
number of other exempted products,
some of which fall within the general
product categories listed in paragraph
(a). The Commission also proposed
revising current paragraphs (b) and (c)
to reflect the above change and
redesignating them as paragraphs (c)
and (d), respectively. None of the
comments addressed the proposed
amendments to § 303.45. Accordingly,
the Commission adopts all of these
proposed amendments without change
for the reasons explained in the NPRM.

III. Regulatory Flexibility Act
Requirements

The Regulatory Flexibility Act
(“RFA”’)17 requires that the Commission
conduct an initial and final analysis of
the anticipated economic impact of the
amendments on small entities. Section
605 of the RFA8 provides that such an
analysis is not required if the agency
head certifies that the regulatory action
will not have a significant economic
impact on a substantial number of small
entities.

The Commission believes that the
amendments will not have a significant
economic impact upon small entities
that manufacture or import textile
products, although they may affect a
substantial number of small businesses.
The amendments: (a) Clarify the Rules,
including §§ 303.1(h),1° 303.12(a),
303.33(d) and (f), 303.35, 303.41(a),
303.42(a), and 303.45; (b) amend § 303.7
to incorporate the updated version of
ISO 2076, thereby establishing the
generic names for the manufactured
fibers set forth in the current ISO
standard; (c) amend §303.17(b) to allow
manufacturers and importers to disclose
fiber names and trademarks and
information about fiber performance on
certain hang-tags affixed to textile fiber
products without including the
product’s full fiber content information

175 U.S.C. 601-612.

185 U.S.C. 605.

19 This amendment also involves parallel
revisions to §§ 303.21, 303.31, 303.36, 303.38(c),
and 303.44.

on the hang-tag; and (d) amend
§§303.36, 303.37, and 303.38 to clarify
and update the Rules’ guaranty
provisions by, among other things,
replacing the requirement that suppliers
that provide a guaranty sign under
penalty of perjury with a certification
requirement for continuing guaranties.
Therefore, the Commission certifies that
amending the Rules will not have a
significant economic impact on a
substantial number of small businesses.

A. Need for and Objectives of the
Amendments

The objective of the amendments is to
clarify the Rules; incorporate the
updated version of ISO 2076, thereby
establishing the generic names for the
manufactured fibers set forth in the
current ISO standard; allow
manufacturers and importers to disclose
fiber names and trademarks and
information about fiber performance on
certain hang-tags affixed to textile fiber
products without including the
product’s full fiber content information
on the hang-tag; and clarify and update
the Rules’ guaranty provisions by,
among other things, replacing the
requirement that suppliers that provide
a guaranty sign under penalty of perjury
with a certification requirement. The
Textile Act authorizes the Commission
to implement its requirements through
the issuance of rules.

The amendments will clarify and
update the Rules, and provide covered
entities with additional labeling options
without imposing significant new
burdens or additional costs. For
example, businesses that prefer not to
affix a hang-tag disclosing a fiber
trademark without disclosing the
product’s full fiber content need not do
so. As revised, the Rules’ continuing
guaranty provisions will continue to
provide for a simple one-page form
including information very similar, if
not identical, to that currently required.

B. Significant Issues Raised in Public
Comments

None of the comments disputed the
Initial Regulatory Flexibility Analysis in
the NPRM, with the exception of the
three comments objecting to the
proposal to amend §§ 303.37 and
303.38(a) and (b) to provide that
continuing guaranties are effective for
one year unless revoked earlier. The
comments questioned the Commission’s
assertion that the proposed amendment
would enhance the reliability of
guaranties and contended that it would
impose substantial unnecessary costs on
industry. For the reasons explained
above, the Commission has decided not
to adopt this proposal.

C. Small Entities to Which the
Amendments Will Apply

The Rules apply to various segments
of the textile fiber product industry,
including manufacturers and
wholesalers of textile apparel products.
Under the Small Business Size
Standards issued by the Small Business
Administration, textile apparel
manufacturers qualify as small
businesses if they have 500 or fewer
employees. Clothing wholesalers qualify
as small businesses if they have 100 or
fewer employees. The Commission’s
staff has estimated that approximately
22,218 textile fiber product
manufacturers and importers are
covered by the Rules’ disclosure
requirements.2® A substantial number of
these entities likely qualify as small
businesses. The Commission estimates
that the amendments will not have a
significant impact on small businesses
because they do not impose any
significant new obligations on them.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements,
Including Classes of Covered Small
Entities and Professional Skills Needed
To Comply

As explained earlier in this document,
the amendments clarify the Rules;
incorporate the updated version of ISO
2076, thereby establishing the generic
names for the manufactured fibers set
forth in the current ISO standard; allow
manufacturers and importers to disclose
fiber names and trademarks and
information about fiber performance on
certain hang-tags affixed to textile fiber
products without including the
product’s full fiber content information
on the hang-tag; and clarify and update
the Rules’ guaranty provisions by,
among other things, replacing the
requirement that suppliers that provide
a guaranty sign under penalty of perjury
with a certification requirement. The
small entities potentially covered by
these amendments will include all such
entities subject to the Rules. The
professional skills necessary for
compliance with the Rules as modified
by the amendments would include
office and administrative support
supervisors to determine label content
and clerical personnel to draft and
obtain labels and keep records.

E. Significant Alternatives to the
Amendments

The Commission has not proposed
any specific small entity exemption or

20 Federal Trade Commission: Agency
Information Collection Activities; Proposed
Collection; Comment Request, 76 FR 77230 (Dec.
12, 2011).
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other significant alternatives, as the
amendments simply clarify the Rules;
incorporate the updated version of ISO
2076, thereby establishing the generic
names for the manufactured fibers set
forth in the current ISO standard; allow
manufacturers and importers to disclose
fiber names and trademarks and
information about fiber performance on
certain hang-tags affixed to textile fiber
products without including the
product’s full fiber content information
on the hang-tag; and clarify and update
the Rules’ guaranty provisions by,
among other things, replacing the
requirement that suppliers that provide
a guaranty sign under penalty of perjury
with a certification requirement. Under
these limited circumstances, the
Commission does not believe a special
exemption for small entities or
significant compliance alternatives are
necessary or appropriate to minimize
the compliance burden, if any, on small
entities while achieving the intended
purposes of the amendments.

IV. Paperwork Reduction Act

The Rules contain various “collection
of information” (e.g., disclosure and
recordkeeping) requirements for which
the Commission has obtained OMB
clearance under the Paperwork
Reduction Act (“PRA”).21 As discussed
above, the amendments: (a) Clarify the
Rules, including §§ 303.1(h),22
303.12(a), 303.33(d) and (f), 303.35,
303.41(a), 303.42(a), and 303.45; (b)
revise § 303.7 to incorporate the
updated version of ISO 2076, thereby
establishing the generic names for the
manufactured fibers set forth in the
current ISO standard; (c) amend
§303.17(b) to allow manufacturers and
importers to disclose fiber names and
trademarks and information about fiber
performance on certain hang-tags
affixed to textile fiber products without
including the product’s full fiber
content information on the hang-tag;
and (d) amend §§ 303.36, 303.37, and
303.38 to clarify and update the Rules’
guaranty provisions by, among other
things, replacing the requirement that
suppliers provide a guaranty signed

2144 U.S.C. 3501 et seq. The Commission recently
published its PRA burden estimates for the current
information collection requirements under the
Rules. See Federal Trade Commission: Agency
Information Collection Activities; Proposed
Collection; Comment Request, 76 FR 77230 (Dec.
12, 2011) and Federal Trade Commission: Agency
Information Collection Activities; Submission for
OMB Review; Comment Request, 77 FR 10744 (Feb.
23, 2012). On March 26, 2012, OMB granted
clearance through March 31, 2015, for these
requirements and the associated PRA burden
estimates. The OMB control number is 3084-0101.

22 This amendment would also require parallel
revisions to §§303.21, 303.31, 303.36, 303.38(c),
and 303.44.

under penalty of perjury with a
certification requirement.

None of the comments disputed the
PRA analysis in the NPRM, with the
exception of the three comments
objecting to the proposal to amend
§§303.37 and 303.38(a) and (b) to
provide that continuing guaranties are
effective for one year unless revoked
earlier. The comments questioned the
Commission’s assertion that the
proposed amendment would enhance
the reliability of guaranties and
contended that it would impose
substantial unnecessary costs on
industry. For the reasons explained
above, the Commission has decided not
to adopt this proposal. In the
Commission’s view, the amendments it
has adopted do not impose any
additional significant collection of
information requirements. For example,
businesses that prefer not to affix a
hang-tag disclosing a fiber name or
trademark without disclosing the
product’s full fiber content need not do
s0.

List of Subjects in 16 CFR Part 303

Advertising, Incorporation by
reference, Labeling, Recordkeeping,
Textile fiber products.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, chapter I,
of the Code of Federal Regulations, as
follows:

PART 303—RULES AND
REGULATIONS UNDER THE TEXTILE
FIBER PRODUCTS IDENTIFICATION
ACT

m 1. The authority citation for part 303
continues to read as follows:

Authority: 15 U.S.C. 70 et seq.

m 2. Amend § 303.1 by revising
paragraph (h) to read as follows:

§303.1 Terms defined.

* * * * *

(h) The terms invoice and invoice or
other document mean an account, order,
memorandum, list, or catalog, which is
issued to a purchaser, consignee, bailee,
correspondent, agent, or any other
person, electronically, in writing, or in
some other form capable of being read
and preserved in a form that is capable
of being accurately reproduced for later
reference, whether by transmission,
printing, or otherwise, in connection
with the marketing or handling of any
textile fiber product transported or

delivered to such person.
* * * * *

m 3. Amend § 303.7 by revising the
introductory text to read as follows:

§303.7 Generic names and definitions for
manufactured fibers.

Pursuant to the provisions of section
7(c) of the Act, the Commission hereby
establishes the generic names for
manufactured fibers, together with their
respective definitions, set forth in this
section, and the generic names for
manufactured fibers, together with their
respective definitions, set forth in
International Organization for
Standardization ISO 2076:2010(E),
“Textiles—Man-made fibres—Generic
names.” International Organization for
Standardization ISO 2076:2010(E),
“Textiles—Man-made fibres—Generic
names, Fifth edition, 2010-01-15 is
incorporated by reference into this
section with the approval of the Director
of the Federal Register under 5 U.S.C.
552(a) and 1 CFR part 51. To enforce
any edition other than that specified in
this section, the Federal Trade
Commission must publish notice of
change in the Federal Register and the
material must be available to the public.
All approved material is available for
inspection at the Federal Trade
Commission, 600 Pennsylvania Ave.
NW., Room 130, Washington, DC 20580,
(202) 326—2222, and is available from
the American National Standards
Institute, 11 West 42nd St., 13th floor,
New York, NY 10036. It is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr_locations.html.

* * * * *

m 4. Amend § 303.12 by revising
paragraph (a) to read as follows:

§303.12 Trimmings of household textile
articles.

(a) Pursuant to section 12 of the Act,
trimmings incorporated in articles of
wearing apparel and other household
textile articles are exempt from the Act
and regulations, except for decorative
trim, decorative patterns and designs,
and elastic materials in findings
exceeding the surface area thresholds
described in paragraphs (a)(3) and (b) of
this section. Trimmings may, among
other forms of trim, include:

(1) Rickrack, tape, belting, binding,
braid, labels (either required or non-
required), collars, cuffs, wrist bands, leg
bands, waist bands, gussets, gores,
welts, and findings, including
superimposed garters in hosiery, and
elastic materials and threads inserted in
or added to the basic product or garment
in minor proportion for holding,
reinforcing or similar structural
purposes;


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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(2) Decorative trim, whether applied
by embroidery, overlay, applique, or
attachment; and

(3) Decorative patterns or designs
which are an integral part of the fabric
out of which the household textile
article is made. Provided, that such
decorative trim or decorative pattern or
design, as specified in paragraphs (a)(2)
and (3) of this section, does not exceed
15 percent of the surface area of the
household textile article. If no
representation is made as to the fiber
content of the decorative trim or
decoration, as provided for in
paragraphs (a)(2) and (3) of this section,
and the fiber content of the decorative
trim or decoration differs from the fiber
content designation of the basic fabric,
the fiber content designation of the basic
fabric shall be followed by the statement

“exclusive of decoration.”
* * * * *

m 5. Revise § 303.17(b) to read as
follows:

§303.17 Use of fiber trademarks and
generic nhames on labels.
* * * * *

(b) Where a generic name or a fiber
trademark is used on any label
providing required information, a full
fiber content disclosure shall be made in
accordance with the Act and regulations
the first time the generic name or fiber
trademark appears on the label. Where
a fiber generic name or trademark is
used on any hang-tag attached to a
textile fiber product that has a label
providing required information and the
hang-tag provides non-required
information, such as a hang-tag stating
only a fiber generic name or trademark
or providing information about a
particular fiber’s characteristics, the
hang-tag need not provide a full fiber
content disclosure; however, if the
textile fiber product contains any fiber
other than the fiber identified by the
fiber generic name or trademark, the
hang-tag must disclose clearly and
conspicuously that it does not provide
the product’s full fiber content; for
example:

“This tag does not disclose the
product’s full fiber content.” or

“See label for the product’s full fiber

content.”
* * * * *

m 6. Amend § 303.21 by revising
paragraphs (a)(3) and (b) to read as
follows:

§303.21 Marking of samples, swatches, or
specimens and products sold therefrom.
(a) * x %
(3) If such samples, swatches, or
specimens are not used to effect sales to

ultimate consumers and are not in the
form intended for sale or delivery to, or
for use by, the ultimate consumer, and
are accompanied by an invoice or other
document showing the required
information.

(b) Where properly labeled samples,
swatches, or specimens are used to
effect the sale of articles of wearing
apparel or other household textile
articles which are manufactured
specifically for a particular customer
after the sale is consummated, the
articles of wearing apparel or other
household textile articles need not be
labeled if they are of the same fiber
content as the samples, swatches, or
specimens from which the sale was
effected and an invoice or other
document accompanies them showing
the information otherwise required to
appear on the label.

m 7. Revise § 303.31 to read as follows:

§303.31 Invoice in lieu of label.

Where a textile fiber product is not in
the form intended for sale, delivery to,
or for use by the ultimate consumer, an
invoice or other document may be used
in lieu of a label, and such invoice or
other document shall show, in addition
to the name and address of the person
issuing the invoice or other document,
the fiber content of such product as
provided in the Act and regulations as
well as any other required information.
m 8. Amend § 303.33 by revising
paragraphs (d) and (f) to read as follows:

§303.33 Country where textile fiber
products are processed or manufactured.
* * * * *

(d) The country of origin of an
imported textile fiber product as
determined under the laws and
regulations enforced by United States
Customs and Border Protection shall be
considered to be the country where such
textile fiber product was processed or
manufactured.

* * * * *

(f) Nothing in this section shall be
construed as limiting in any way the
information required to be disclosed on
labels under the provisions of any Tariff
Act of the United States or regulations
promulgated thereunder.

m 9. Revise § 303.35 toread as follows:

§303.35 Use of terms ““virgin” or “new.”

The terms virgin or new as descriptive
of a textile fiber product, or any fiber or
part thereof, shall not be used when the
product, fiber or part so described is not
composed wholly of new or virgin fiber
which has never been reclaimed from
any spun, woven, knitted, felted,
bonded, or similarly manufactured
product.

m 10. Amend § 303.36 by revising the
introductory text of paragraph (a) and
paragraphs (a)(2) and (b), to read as
follows:

§303.36 Form of separate guaranty.

(a) The following are suggested forms
of separate guaranties under section 10
of the Act which may be used by a
guarantor residing in the United States
on or as part of an invoice or other
document relating to the marketing or
handling of any textile fiber products
listed and designated therein, and
showing the date of such invoice or
other document and the signature and

address of the guarantor.
* * * * *

(2) Guaranty based on guaranty.
Based upon a guaranty received, we
guaranty that the textile fiber products
specified herein are not misbranded nor
falsely nor deceptively advertised or
invoiced under the provisions of the
Textile Fiber Products Identification Act
and rules and regulations thereunder.

Note: The printed name and address on the
invoice or other document will suffice to
meet the signature and address requirements.

(b) The mere disclosure of required
information including the fiber content
of a textile fiber product on a label or
on an invoice or other document
relating to its marketing or handling
shall not be considered a form of
separate guaranty.

m 11. Revise § 303.37 to read as follows:

§303.37 Form of continuing guaranty from
seller to buyer.

Under section 10 of the Act, a seller
residing in the United States may give
a buyer a continuing guaranty to be
applicable to all textile fiber products
sold or to be sold. The following is the
prescribed form of continuing guaranty
from seller to buyer:

We, the undersigned, guaranty that all
textile fiber products now being sold or
which may hereafter be sold or
delivered to are not,
and will not be misbranded or falsely or
deceptively advertised or invoiced
under the provisions of the Textile Fiber
Products Identification Act and rules
and regulations thereunder. We
acknowledge that furnishing a false
guaranty is an unlawful unfair and
deceptive act or practice pursuant to the
Federal Trade Commission Act, and
certify that we will actively monitor and
ensure compliance with the Textile
Fiber Products Identification Act and
rules and regulations thereunder during
the duration of this guaranty.

Dated, signed, and certified this
dayof  ,20 ,at
(City),

(State or
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Territory) (name Signature of Proprietor, Principal §303.38 Continuing guaranty filed with
under which business is conducted.) Partner, or Corporate Official Federal Trade Commission.
* * * * *
I certify that the information supplied : :
in this fo};m is true and correct. PP Name (Print or Type) and Title (b) Prescribed form for a continuing
m 12. Amend § 303.38 by revising guaranty:

paragraphs (b) and (c) to read as follows: BILLING CODE 6750-01-P
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(c) Any person who has a continuing
guaranty on file with the Commission
may, during the effective dates of the
guaranty, give notice of such fact by
setting forth on the invoice or other
document covering the marketing or
handling of the product guaranteed the
following: Continuing guaranty under
the Textile Fiber Products Identification
Act filed with the Federal Trade
Commission.

m 13. Amend § 303.41 by revising
paragraph (a) to read as follows:

§303.41 Use of fiber trademarks and
generic nhames in advertising.

(a) In advertising textile fiber
products, the use of a fiber trademark or
a generic fiber name shall require a full
disclosure of the fiber content
information required by the Act and
regulations in at least one instance in
the advertisement.

* * * * *

m 14. Amend § 303.42 by revising
paragraph (a) to read as follows:

§303.42 Arrangement of information in
advertising textile fiber products.

(a) Where a textile fiber product is
advertised in such manner as to require
disclosure of the information required
by the Act and regulations, all parts of
the required information shall be stated
in immediate conjunction with each
other in legible and conspicuous type or
lettering of equal size and prominence.
In making the required disclosure of the
fiber content of the product, the generic
names of fibers present in an amount 5
percent or more of the total fiber weight
of the product, together with any fibers
disclosed in accordance with § 303.3(a),
shall appear in order of predominance
by weight, to be followed by the
designation “other fiber” or “other
fibers” if a fiber or fibers required to be
so designated are present. The
advertisement need not state the

percentage of each fiber.
* * * * *

m 15. Revise § 303.44 to read as follows:

§303.44 Products not intended for uses
subject to the Act.

Textile fiber products intended for
uses not within the scope of the Act and
regulations or intended for uses in other
textile fiber products which are
exempted or excluded from the Act
shall not be subject to the labeling and
invoicing requirements of the Act and
regulations: Provided, an invoice or
other document covering the marketing
or handling of such products is given,
which indicates that the products are

not intended for uses subject to the
Textile Fiber Products Identification
Act.

m 16. Revise § 303.45 to read as follows:

§303.45 Coverage and exclusions from
the Act.

(a) The following textile fiber
products are subject to the Act and
regulations in this part, unless excluded
from the Act’s requirements in
paragraph (b) of this section:

(1) Articles of wearing apparel;

(2) Handkerchiefs;

(3) Scarfs;

(4) Beddings;

(5) Curtains and casements;

(6) Draperies;

(7) Tablecloths, napkins, and doilies;

(8) Floor coverings;

(9) Towels;

(10) Wash cloths and dish cloths;

(11) Ironing board covers and pads;

(12) Umbrellas and parasols;

(13) Batts;

(14) Products subject to section 4(h) of
the Act;

(15) Flags with heading or more than
216 square inches (13.9 dm2) in size;

(16) Cushions;

(17) All fibers, yarns and fabrics
(including narrow fabrics except
packaging ribbons);

(18) Furniture slip covers and other
covers or coverlets for furniture;

(19) Afghans and throws;

20) Sleeping bags;
) Antimacassars and tidies;
) Hammocks; and
) Dresser and other furniture scarfs.

(b) Pursuant to section 12(b) of the
Act, all textile fiber products other than
those identified in paragraph (a) of this
section, and the following textile fiber
products, are excluded from the Act’s
requirements:

(1) Belts, suspenders, arm bands,
permanently knotted neckties, garters,
sanitary belts, diaper liners, labels
(either required or non-required)
individually and in rolls, looper clips
intended for handicraft purposes, book
cloth, artists’ canvases, tapestry cloth,
and shoe laces.

(2) All textile fiber products
manufactured by the operators of
company stores and offered for sale and
sold exclusively to their own employees
as ultimate consumers.

(3) Coated fabrics and those portions
of textile fiber products made of coated
fabrics.

(4) Secondhand household textile
articles which are discernibly
secondhand or which are marked to
indicate their secondhand character.

(
(21
(22
(23

(5) Non-woven products of a
disposable nature intended for one-time
use only.

(6) All curtains, casements, draperies,
and table place mats, or any portions
thereof otherwise subject to the Act,
made principally of slats, rods, or strips,
composed of wood, metal, plastic, or
leather.

(7) All textile fiber products in a form
ready for the ultimate consumer
procured by the military services of the
United States which are bought
according to specifications, but shall not
include those textile fiber products sold
and distributed through post exchanges,
sales commissaries, or ship stores;
provided, however, that if the military
services sell textile fiber products for
nongovernmental purposes the
information with respect to the fiber
content of such products shall be
furnished to the purchaser thereof who
shall label such products in conformity
with the Act and regulations before such
products are distributed for civilian use.

(8) All hand woven rugs made by
Navajo Indians which have attached
thereto the “Certificate of Genuineness”
supplied by the Indian Arts and Crafts
Board of the United States Department
of Interior. The term Navajo Indian
means any Indian who is listed on the
register of the Navajo Indian Tribe or is
eligible for listing thereon.

(c) The exclusions provided for in
paragraph (b) of this section shall not be
applicable:

(1) if any representations as to the
fiber content of such products are made
on any label or in any advertisement
without making a full and complete
fiber content disclosure on such label or
in such advertisement in accordance
with the Act and regulations in this part
with the exception of those products
excluded by paragraph (b)(5) of this
section; or

(2) If any false, deceptive, or
misleading representations are made as
to the fiber content of such products.

(d) The exclusions from the Act
provided in paragraph (b) of this section
are in addition to the exemptions from
the Act provided in section 12(a) of the
Act and shall not affect or limit such
exemptions.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 2014-07518 Filed 4-3-14; 8:45 am]
BILLING CODE 6750-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket Nos. RM01-8-000, RM10-12-000,
RM12-3-000]

Order Updating Electric Quarterly
Report Data Dictionary

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order Updating Electric
Quarterly Report (EQR) Data Dictionary;
Correction.

SUMMARY: This notice contains
corrections to the order (RM01-8-000,
et al) which was published in the
Federal Register of Friday, March 14,
2014 (79 FR 14369). This order updated
the EQR Data Dictionary to indicate how
market participants should enter
information in certain fields of the new
EQR system so that the new system’s
validation process will more readily
accept filings. These updates to the EQR
Data Dictionary enable the
implementation of the Commission’s
revised EQR filing process. This order
also updated the EQR Data Dictionary’s
list of Balancing Authority names and
abbreviations to reflect changes in the
official source of such data.

DATES: Effective April 4, 2014.
FOR FURTHER INFORMATION CONTACT:

Astrid Kirstin Rapp (Technical
Information), Office of Enforcement,
Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502—
6246.

Adam Batenhorst (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC
20426, (202) 502-6150.

SUPPLEMENTARY INFORMATION:

Docket Nos.

Filing requirements for El.
Utility, S.A. o

RMO01-8-000

Docket Nos.
Electric Market Transparency
Provisions of Section 220
of the Federal Power Act .. | RM10-12-000
Revisions to Electric Quar-
terly Report Filing Process RM12-3-000

Errata Notice

On March 10, 2014, the Commission
issued an Order Updating Electric
Quarterly Report Data Dictionary in the
above referenced dockets. Filing
Requirements for El. Utility, S.A., 146
FERC { 61,169 (2014). This errata notice
serves to correct the issuance date
referenced in the order’s attachment and
to make other corrections to the
attachment. The order is revised as
follows:

1. The third line of the Attachment
should read “Version 3.0 (Issued March
10, 2014)”.

2. The Value Column of Field Number
57 should read ““See Balancing
Authority Table Appendix B.”

3. The Value Column of Field
Numbers 65 and 68 should read
“Number with up to 6 decimals.”

4. The Value Column of Field
Numbers 69 and 70 should read
“Number with up to 2 decimals.”

5. The Value Column of Field Number
71 should read “FS# (where “#’ is an
integer)”.

6. Line 45 of the table in Appendix B
should contain a check mark in the
Outside US* Column.

7. Line 47 of the table in Appendix B
should not contain a check mark in the
Outside US* Column.

8. Appendix C should be titled
“Appendix C. Hub”.

9. Line 13 of the table in Appendix D
should read “NA” in the Time Zone
Column.

10. Line 18 of the table in Appendix
E should read “FLAT RATE” in the
Units Column and “Flat Rate” in the
Definition Column.

11. Line 8 of Appendix G should be
removed.

12. Line 4 of Appendix H should read
“NYMEX” in the Exchange/Brokerage
Service Column and “New York
Mercantile Exchange” in the Definition
Column.

A revised Attachment is attached for
the convenience of the reader.

In FR Doc. 2014—05583 appearing on
page 14369 in the Federal Register of
Friday, March 14, 2014, the following
corrections are made:

1. On page 14371, third column, the
third line of the Attachment should read
“Version 3.0 (Issued March 10, 2014)”.

2. On page 14382, the Value Column
of Field Number 57 should read ““See
Balancing Authority Table Appendix
B.”

3. On page 14383, the Value Column
of Field Numbers 65 and 68 should read
“Number with up to 6 decimals.”

4. On pages 14383 and 14384, the
Value Column of Field Numbers 69 and
70 should read “Number with up to 2
decimals.”

5. On page 14385, the Value Column
of Field Number 71 should read “FS#
(where “#” is an integer)”.

6. On page 14391, Line 45 of the table
in Appendix B should contain a check
mark in the Outside US* Column.

7. On page 14391, Line 47 of the table
in Appendix B should not contain a
check mark in the Outside US* Column.

8. On pages 14395 and 14396,
Appendix C should be titled “Appendix
C. Hub”.

9. On page 14397, Line 13 of the table
in Appendix D should read “NA” in the
Time Zone Column.

10. On page 14397, Line 18 of the
table in Appendix E should read “FLAT
RATE” in the Units Column and “Flat
Rate” in the Definition Column.

11. On page 14398, Line 8 of
Appendix G should be removed.

12. On page 14398, Line 4 of
Appendix H should read “NYMEX” in
the Exchange/Brokerage Service Column
and “New York Mercantile Exchange”
in the Definition Column.

Dated: March 24, 2014.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: Attachment will not be published in
the Code of Federal Regulations.

Attachment—Electric Quarterly
Report Data Dictionary, Version 3.0
(Issued March 10, 2014)

BILLING CODE 6717-01-P
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EQR Data Dictionary

Appendix B. Balancing Authority*

Balancing Authority Abbreviation | Outside US*

AEP Servrce Corp -- Transm1ss1on System ; _ _| AEP

‘AESC LLC Gleason ;

~;"1AESC LLC meoln Center

AESC.LLC-WhealandCN | AEwC
AESC, LLC - Wh 'atland IPL . . lamw

Alabama Electrlc Cooperatlve Inc.

3;Alberta Electrrc System Operator

_Alliant Energy Corporate Servrces LLC

,"Alhant Energy orporate Services, L

Alliant Energy Corporate Servrces LLC - East

Alhant Energz Cor orate Servr ,‘,s:’;LLC West

Ameren Transmrss10n

::‘Ameren,T; nsmrssronthnors

Arneren Transrmssron MlSSOllI‘l

| American Transmission S istems Tnc.

Aquila Networks Kansas

L*quulla Networks MrssourrPubhc Servxce

Aquila Networks - West Plalns Dlspatch

Arizona I Pubhc S rvice Company

; Assocrated Electric Cooperatlve Inc.
 Avista Corp .

B.C. Hydro & Power Authorrty

. ;Batesvrlle Balancmg A

Batesvrlle Control Area _

Blg Rrvers Electrlc Corp

fBoard of Pubhc Utﬂrtles

Bonnevﬂle Power Admlmstratlon Tr. nsmlss1on ’ - BPAT
fBr;dgeCo SK

’ Brrtrsh Columbla Transmission Corporatron BCTC v

'dependent System Operator

’Carohna Power&nght Company CPLW N _| CPLW
Carolina Power and Light Company - East - E

Central and Southwest

:C'Central Illmms Lrght 0

Chelan County PUD
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EQR Data Dictionary
Balancing Authority Abbreviation | Outside US*
Cinergy Corporation CIN
City of Homestead HST
City of Independence P&L Dept. INDN
City of Tallahassee TAL
City Water Light & Power CWLP
Cleco Power LLC CLEC
Columbia Water & Light CWLD
Comision Federal de Electricidad CFE v
Comision Federal de Electricidad CFEN v
Commonwealth Edison CE
Constellation Energy Control and Dispatch GRIF
Constellation Energy Control and Dispatch - Arkansas PUPP
Constellation Energy Control and Dispatch - City of Benton, Arkansas BUBA
Constellation Energy Control and Dispatch - City of Ruston, LA DERS
Constellation Energy Control and Dispatch - Conway, Arkansas CNWY
Constellation Energy Control and Dispatch - Gila River GRMA
Constellation Energy Control and Dispatch - Glacier Wind Energy GWA
Constellation Energy Control and Dispatch - Harquehala HGMA
Constellation Energy Control and Dispatch - North Little Rock, AK DENL
Constellation Energy Control and Dispatch - Osceola Municipal Light an OMLP
Constellation Energy Control and Dispatch - Plum Point PLUM
Constellation Energy Control and Dispatch - Vermillion DEVI
Constellation Energy Control and Dispatch - West Memphis, Arkansas WMUC
Dairyland Power Cooperative DPC
Dayton Power & Light DPL
DECA, LLC BERC
DECA, LLC DEHA
DECA, LLC DELO
DECA, LLC DEMG
DECA, LLC DESM
DECA, LLC - Arlington Valley DEAA
DECA, LLC - Enterprise DEEM
DECA, LLC - Lee DELI
DECA, LLC - Murray DEMT
DECA, LLC - Sandersville DESG
DECA, LLC - Washington DEWO
Dominion Virginia Power VAP
Duke Energy Corporation DUK
Duquesne Light DLCO
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Balancing Authority Abbreviation | Outside US*
East Kentucky Power Cooperative, Inc. EKPC
El Paso Electric EPE
Electric Energy, Inc. EEI
Empire District Electric Co., The EDE
Entergy EES
ERCOT ISO ERCO
Florida Municipal Power Pool FMPP
Florida Power & Light FPL
Florida Power Corporation FPC
Gainsville Regional Utilities GVL
Georgia System Operations Corporation GSOC
Georgia Transmission Corporation GTC
Grand River Dam Authority GRDA
Grant County PUD No.2 GCPD
Great River Energy GRE
Great River Energy GREC
Great River Energy GREN
Great River Energy GRES
GridAmerica GA
Hoosier Energy HE
Hydro-Quebec, TransEnergie HQT v
Idaho Power Company IPCO
Illinois Power Co. P
Illinois Power Co. IPRV
Imperial Irrigation District 11D
Indianapolis Power & Light Company IPL
ISO New England Inc. ISNE
JEA JEA
Kansas City Power & Light, Co KCPL
Lafayette Utilities System LAFA
LG&E Energy Transmission Services LGEE
Lincoln Electric System LES
Los Angeles Department of Water and Power LDWP
Louisiana Energy & Power Authority LEPA
Louisiana Generating, LLC LAGN
Louisiana Generating, LLC - City of Conway CWAY
Louisiana Generating, LLC - City of West Memphis WMU
Louisiana Generating, LLC - North Little Rock NLR
Madison Gas and Electric Company MGE
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EQR Data Dictionary
Balancing Authority Abbreviation | Outside US*
MHEB, Transmission Services MHEB v
Michigan Electric Coordinated System MECS
Michigan Electric Coordinated System - CONS CONS
Michigan Electric Coordinated System - DECO DECO
MidAmerican Energy Company MEC
Midwest ISO MISO
Minnesota Power, Inc. MP
Montana-Dakota Utilities Co. MDU
Muscatine Power and Water MPW
Nebraska Public Power District NPPD
Nevada Power Company NEVP
New Brunswick Power Corporation NBPC v
New Brunswick System Operator NBSO v
New Horizons Electric Cooperative NHCI1
New York Independent System Operator NYIS
North American Electric Reliability Council TEST
Northern Indiana Public Service Company NIPS
Northern States Power Company NSP
NorthWestern Energy NWMT
NRG South Central Generating LLC MCLN
Ohio Valley Electric Corporation OVEC
Oklahoma Gas and Electric OKGE
Ontario - Independent Electricity Market Operator IMO v
Ontario - Independent Electricity System Operator ONT v
OPPD CA/TP OPPD
Otter Tail Power Company OoTP
P.U.D. No. 1 of Douglas County DOPD
PacifiCorp-East PACE
PacifiCorp-West PACW
PJM Interconnection PJIM
Portland General Electric PGE
Public Service Company of Colorado PSCO
Public Service Company of New Mexico PNM
Puget Sound Energy Transmission PSEI
Reedy Creek Improvement District RC
Sacramento Municipal Utility District SMUD
Salt River Project SRP
Santee Cooper SC
SaskPower Grid Control Centre SPC v
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Balancing Authority Abbreviation | Outside US*
Seattle City Light SCL
Seminole Electric Cooperative SEC
Sierra Pacific Power Co. - Transmission SPPC
South Carolina Electric & Gas Company SCEG
South Mississippi Electric Power Association SME
South Mississippi Electric Power Association SMEE
Southeastern Power Administration - Hartwell SEHA
Southeastern Power Administration - Russell SERU
Southeastern Power Administration - Thurmond SETH
Southern Company Services, Inc. SOCO
Southern Illinois Power Cooperative SIPC
Southern Indiana Gas & Electric Co. SIGE
Southern Minnesota Municipal Power Agency SMP
Southwest Power Pool SWPP
Southwestern Power Administration SPA
Southwestern Public Service Company SPS
Sunflower Electric Power Corporation SECI
Tacoma Power TPWR
Tampa Electric Company TEC
Tennessee Valley Authority ESO TVA
Trading Hub HUB
TRANSLink Management Company TLKN
Tucson Electric Power Company TEPC
Turlock Irrigation District TIDC
Upper Peninsula Power Co. UPPC
Utilities Commission, City of New Smyrna Beach NSB
Westar Energy - MoPEP Cities MOWR
Western Area Power Administration - Colorado-Missouri WACM
Western Area Power Administration - Lower Colorado WALC
Western Area Power Administration - Upper Great Plains East WAUE
Western Area Power Administration - Upper Great Plains West WAUW
Western Farmers Electric Cooperative WEFEC
Western Resources dba Westar Energy WR
Wisconsin Energy Corporation WEC
Wisconsin Public Service Corporation WPS
Yadkin, Inc. YAD

* Balancing Authorities outside the United States may only be used in the contract data section to identify specified

receipt/delivery points in jurisdictional transmission contracts.
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EQR Data Dictionary EQR Data Dictionary EQR Data Dictionary
Appendix E. Units
Appendix D. Time Zone Units Definition Appendix F. Rate Units
Time Zone Definition KV Kilovolt Rate Units Definition i
AD Atlantic Daylight KVA Kilovolt Amperes $/KV dollat:s per. k{lovolt ‘
AP Atlantic Prevailing KVR Kilovar g EX,Q Zzngrj £ ’;ﬁz:zf amperes
AD Atlantic Standard R Ailovat $/KW dollars ﬁer kilowatt
CD Central Daylight KWH Kilowatt Hour $/KWH dollars per kilowatt hour
(61 Central Prevailing KW-DAY Kilowatt Day S/KW-DAY dollars per kilowatt day
CS Central Standard KW-MO Kilowatt Month §/KW-MO dollars per kilowatt month
ED Eastern Daylight KW-WK Kilowatt Week $/KW-WK dollars per kilowatt week
EP Eastern Prevailing KW-YR Kilowatt Year $/KW-YR dollars per kilowatt year
ES Eastern Standard MVAR-YR Megavar Year /MW dollars per megawatt
MD Mountain Daylight MW Megawatt $/MWH dollars per megawatt hour
MP Mountain Prevailing MWH Megawatt Hour $/MW-DAY dollars per megawatt day
MS Mountain Standard MW-DAY Megawatt Day $/MW-MO dollars per megawatt month
NA Not Applicable MW-MO T $S/MW-WK dollars per megawatt week
PD Pacific Daylight MW-WK Megawatt Week $/MW-YR dollars per megawatt year
- o $/MVAR-YR | dollars per megavar year
BE Pacific Prevailing MW-YR Megawatt Year RS
; 8 $/RKVA dollars per reactive kilovar amperes
PS Pat,jlﬁc Standard RKVA Reactive Kilovolt Amperes ICENTS cents
Ut Universal Time FLAT RATE Flat Rate ICENTS/KVR |  cents per kilovolt amperes
ICENTS/KWH|  cents per kilowatt hour
FLAT RATE rate not specified in any other units
EQR Data Dictionary
Appendix G. Index Price Publisher
Index
PricePublisher | Index Price Publisher
Abbreviation
AM Argus Media
EIG Energy Intelligence Group, Inc.
P 1l Press
P Platts
B Bloomberg
Pdx Powerdex
SNL SNL Energy
EQR Data Dictionary
ID Data

Appendix H. Exchange/Broker Services

Exchange/Brokerage Definition

Service

BROKER A broker was used to consummate or effectuate the transaction.
ICE Intercontinental Exchange

NODAL Nodal Exchange

NYMEX New York Mercantile Exchange

[FR Doc. 2014—07121 Filed 4-3-14; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 1

[Docket No. FDA-2002-N-0153 (Formerly
Docket No. 2002N-0277)]

RIN 0910-AG73

Establishment, Maintenance, and
Availability of Records: Amendment to
Record Availability Requirements

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final
regulation that adopts, without change,
the interim final rule (IFR) entitled
“Establishment, Maintenance, and
Availability of Records: Amendment to
Record Availability Requirements.”
This final rule affirms the IFR’s change
to FDA’s records access as required by
the FDA Food Safety Modernization Act
(FSMA). Prior to the passage of FSMA,
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) provided the
Secretary (by delegation FDA) with
access to records relating to food that
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FDA reasonably believes to be
adulterated and presents a threat of
serious adverse health consequences or
death to humans or animals. The FSMA
amendment expands FDA’s former
records access authority beyond records
relating to the specific suspect article of
food to include records relating to any
other article of food that FDA
reasonably believes is likely to be
affected in a similar manner. In
addition, the FSMA amendment permits
FDA to access records relating to articles
of food for which FDA believes that
there is a reasonable probability that the
use of or exposure to the article of food,
and any other article of food that FDA
reasonably believes is likely to be
affected in a similar manner, will cause
serious adverse health consequences or
death to humans or animals. This final
rule does not make any changes to the
regulatory requirements established by
the IFR. The final regulation also
responds to comments submitted in
response to the request for comments in
the IFR.

DATES: This final rule is effective April
4, 2014.

FOR FURTHER INFORMATION CONTACT:
William A. Correll, Jr., Office of
Compliance, Center for Food Safety and
Applied Nutrition (HFS-607), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1611.

SUPPLEMENTARY INFORMATION:

I. Background

Each year about 48 million people (1
in 6 Americans) get sick from foodborne
diseases, 128,000 are hospitalized, and
3,000 die, according to 2011 data from
the Centers for Disease Control and
Prevention (http://www.cdc.gov/
foodborneburden/2011-foodborne-
estimates.html). This is a significant
public health burden that is largely
preventable.

FSMA (Pub. L. 111-353), signed into
law by President Obama on January 4,
2011, enables FDA to better protect
public health by helping to ensure the
safety and security of the food supply.
It enables FDA to focus more on
preventing food safety problems rather
than relying primarily on reacting to
problems after they occur. The law also
provides FDA with new enforcement
authorities to help it achieve higher
rates of compliance with prevention-
and risk-based food safety standards and
to better respond to and contain
problems when they do occur. The law
also gives FDA important new tools to
better ensure the safety of imported
foods and directs FDA to build an
integrated national food safety system in

partnership with State and local
authorities.

Section 101 of FSMA amended
section 414(a) of the FD&C Act (21
U.S.C. 350c¢(a)). Section 414 was added
to the FD&C Act by the Public Health
Security and Bioterrorism Preparedness
and Response Act of 2002 (the
Bioterrorism Act) (Pub. L. 107-188).
Prior to the passage of FSMA, section
414(a) of the FD&C Act provided the
Secretary (by delegation FDA) with
access to records relating to food that
FDA reasonably believes to be
adulterated and presents a threat of
serious adverse health consequences or
death to humans or animals. As
amended by FSMA, section 414(a)(1) of
the FD&C Act expands FDA'’s access to
records beyond records relating to the
specific suspect article of food to
include records relating to any other
article of food that FDA reasonably
believes is likely to be affected in a
similar manner. In addition, FDA can
now, under section 414(a)(2) of the
FD&C Act, access records if FDA
believes that there is a reasonable
probability that the use of or exposure
to an article of food, and any other
article of food that FDA reasonably
believes is likely to be affected in a
similar manner, will cause serious
adverse health consequences or death to
humans or animals. Section 414(a)(1)
and (2) of the FD&C Act both provide
that, at the request of an officer or
employee duly designated by FDA,
“each person (excluding farms and
restaurants) who manufactures,
processes, packs, distributes, receives,
holds, or imports such article [(the
suspect food)] shall . . . permit such
officer or employee . . . at reasonable
times and within reasonable limits and
in a reasonable manner, to have access
to and copy all records relating to such
article and any other article of food that
[FDA] reasonably believes is likely to be
affected in a similar manner. . .” The
designated officer or employee shall
have access to such records upon
presentation of the appropriate
credentials and a written notice to such
person. FDA shall have access to the
records that are needed to assist FDA in
determining whether the food is
adulterated and presents a threat of
serious adverse health consequences or
death to humans or animals under
section 414(a)(1) or whether there is a
reasonable probability that use or
exposure to the food will cause serious
adverse health consequences or death to
humans or animals under section
414(a)(2).

The Bioterrorism Act also amended
section 704(a)(1)(B) of the FD&C Act (21
U.S.C. 374(a)(1)(B)) to include a cross-

reference to section 414 of the FD&C
Act. Section 101 of FSMA amends this
section by updating the cross-reference
to refer to the amended version of
section 414(a). The amendments made
by section 101 of FSMA to the FD&C
Act were effective upon enactment of
the law (January 4, 2011).

On February 23, 2012, FDA issued an
IFR (77 FR 10658) that implemented
section 101 of FSMA by amending the
relevant requirements in FDA’s
regulation on the establishment,
maintenance, and availability of records
and also contained a request for
comments. The IFR became effective on
March 1, 2012. This final rule adopts,
without making any changes, the
regulatory requirements established in
the IFR.

To the extent that 5 U.S.C. 553 applies
to this action, the Agency’s
implementation of this action with
immediate effective date comes within
the good cause exception in 5 U.S.C.
553(d)(3) (21 CFR 10.40(c)(4)(ii)). As
this final rule imposes no new
regulatory requirements, a delayed
effective date is unnecessary.

II. Comments on the IFR

FDA received two responsive
comments to the IFR. After considering
these comments, the Agency is not
making any changes to the regulatory
language included in the IFR. Relevant
portions of the responsive comments are
summarized and responded to in this
document. The Agency did not consider
nonresponsive comments in developing
this final rule. To make it easier to
identify comments and FDA’s
responses, the word “Comment,” in
parentheses, appears before the
comment’s description, and the word
“Response,” in parentheses, appears
before FDA’s response. Each comment is
numbered to help distinguish between
different comments. The number
assigned to each comment is purely for
organizational purposes and does not
signify the comment’s value or
importance.

(Comment 1) Comments requested
that the Agency clarify the meaning of
the new records access authority in
section 414(a) of the FD&C Act, and in
particular, the phrases “‘reasonably
believes is likely to be affected in a
similar manner” and “reasonable
probability that the use of or exposure
to an article of food will cause serious
adverse health consequences or death.”

(Response) As stated in the IFR (77 FR
10658 at 10659), decisions regarding
whether FDA “reasonably believes [a
food] is likely to be affected in a similar
manner” to cause serious adverse health
consequences or death to humans or


http://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html
http://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html
http://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html

Federal Register/Vol. 79, No. 65/Friday, April 4, 2014/Rules and Regulations

18801

animals and whether there is a
“reasonable probability that the use of
or exposure to an article of food will
cause serious adverse health
consequences or death” will be made on
a case-by-case basis because such
decisions are fact-specific. The Agency
will consider the individual facts in
each particular situation to inform its
decisions. Because such decisions are
fact-specific, FDA has not, therefore,
amended the regulation to provide
additional explanation of the records
access authority.

(Comment 2) FDA received a
comment asking that we address all
costs, such as large costs (e.g., updating
a records system), small costs (e.g.,
copying records), and cumulative costs
(e.g., reassigning personnel from their
normal activities in order to respond to
a records access request from FDA),
associated with providing FDA access to
records, as these costs can be
debilitating to small businesses.

(Response) FDA does not expect firms
to incur any large costs associated with
this rule because, as stated in the IFR,
this rule only affects FDA’s records
access and does not impose any new
record maintenance requirements.
Further, this rule only affects FDA’s
access to already existing records and as
such, it neither requires firms to change
or upgrade their current records
management systems or procedures, nor
does it require firms to make new
records.

Also, as stated in the economic
impact analysis of the IFR, to the extent
that FDA requests access to more
records than it was previously allowed
to access under similar circumstances,
businesses may incur additional
retrieval costs per record (77 FR 10658
at 10661). Retrieval costs would include
the time and opportunity costs of
reassigning personnel from normal
activities to retrieve, copy, or print
records and can also include the costs
of copying or printing equipment.
However, the costs of retrieving one or
more additional record from any
number of records or the opportunity
costs of reassigning personnel from
regular duties to retrieve additional
records in response to a records access
request are considered part of a firm’s
private costs for planning for a records
access request. These costs are
determined by a firm’s business plan.
This business plan will vary by firm as
each firm has its own policy on
preparing for and responding to FDA
records requests. Any potential changes
to the business plan that a firm may
make as a result of this rule are driven
by internal firm decisions and thus, are

not factored into the overall cost of the
rule.

Consequently, any potential costs to
businesses from this rule in general and
in terms of retrieving more records than
under the final regulation on the
establishment, maintenance, and
availability of records, published in
2004 (69 FR 71562; December 9, 2004)
are still expected to be small.

I1I. Executive Order 12866 and
Executive Order 13563: Cost Benefit
Analysis

FDA has examined the impacts of this
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct Agencies to
assess all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. OMB has determined that
this is a significant regulatory action as
defined by the Executive Orders.

The Regulatory Flexibility Act
requires Agencies to determine whether
a final rule will have a significant
impact on small entities when an
Agency issues a final rule “after being
required . . . to publish a general notice
of proposed rulemaking.” Although we
are not required to perform a regulatory
flexibility analysis because we were not
required to publish a proposed rule
prior to this final rule, we have
nonetheless conducted a regulatory
flexibility analysis for this final rule.
Because the additional costs per entity
of this rule are negligible if any, the
Agency also concludes that this final
rule will not have a significant
economic impact on a substantial
number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $141
million, using the most current (2012)

Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

In 2003, FDA analyzed the economic
impact of the proposed rule to require
the establishment, maintenance, and
availability of records requirements
under the Bioterrorism Act (68 FR
25188 at 25199; May 9, 2003). The rule
finalizing these requirements, published
in 2004, contained an Economic Impact
Analysis (69 FR 71562 at 71611) which
revised the analysis set forth in the 2003
proposed rule in response to comments
received and to account for the changes
between the proposed and final rules.

In 2012, FDA issued the IFR
amending certain requirements in the
regulation on the establishment,
maintenance, and availability of records
to be consistent with changes to the
FD&C Act made by section 101 of
FSMA. The Economic Impact Analysis
in the 2012 IFR explained and further
revised the analysis set forth in the 2004
final rule by addressing the economic
impact of the changes to the regulation
to be consistent with the amendments to
the FD&C Act made by section 101 of
FSMA. This final rule adopts, without
making any changes, the regulatory
requirements established in the IFR.

FDA did not receive any comments
that would warrant further revising the
economic analysis of the IFR. Thus, this
economic analysis affirms the economic
impact analysis of the IFR. For a full
explanation of the economic impact
analysis of this final rule, interested
persons are directed to the text of the
economic impact analyses in the IFR (77
FR 10658 at 10660) and the 2004 final
rule (69 FR 71562 at 71611).

IV. Small Entity Analysis (or Final
Regulatory Flexibility Analysis)

A regulatory flexibility analysis is
required only when an Agency must
publish a notice of proposed rulemaking
(5 U.S.C. 603, 604). FDA published the
IFR without a notice of proposed
rulemaking after finding good cause that
the use of prior notice and comment
procedures would be contrary to the
public interest. Although FDA
determined that it was not required to
publish a notice of proposed rulemaking
and, therefore, that no regulatory
flexibility analysis is required, FDA has
nonetheless conducted such an analysis
and examined the economic
implications of this final rule on small
entities. Although this final rule is a
significant regulatory action as defined
by Executive Order 12866, FDA also
concludes that this final rule will not
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have a significant impact on a
substantial number of small entities.

V. Paperwork Reduction Act of 1995

This final rule contains information
collection provisions that are subject to
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). We conclude
that these information collection
provisions are exempt from OMB review
under 44 U.S.C. 3518(c)(1)(B)(ii) and 5
CFR 1320.4(a)(2) as collections of
information obtained during the
conduct of a civil action to which the
United States or any official or Agency
thereof is a party, or during the conduct
of an administrative action,
investigation, or audit involving an
Agency against specific individuals or
entities. The regulations in 5 CFR
1320.3(c) provide that the exception in
5 CFR 1320.4(a)(2) applies during the
entire course of the investigation, audit,
or action, but only after a case file or
equivalent is opened with respect to a
particular party. Such a case file would
be opened as part of the request to
access records under 21 CFR 1.361.

VI. Analysis of Environmental Impact

The Agency has carefully considered
the potential environmental effects of
this action. FDA has concluded under
21 CFR 25.30(h) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
Agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive Order and, consequently,
a federalism summary impact statement
is not required.

List of Subjects in 21 CFR Part 1
Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting

and recordkeeping requirements.

PART 1—GENERAL ENFORCEMENT
REGULATIONS

m Accordingly, the interim rule
amending 21 CFR part 1, which was

published at 77 FR 10658 (February 23,
2012), is adopted as a final rule without
change.

Dated: April 1, 2014.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2014-07550 Filed 4-3-14; 8:45 am]
BILLING CODE 4160-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2013-0646; FRL-9908-72—
Region 5]

Approval and Promulgation of Air
Quality Implementation Plans;
Michigan; PSD Rules for PM, 5

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct Final Rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
Michigan’s Prevention of Significant
Deterioration (PSD) Program rules and
definitions, including revisions to Parts
1 and 18 of Michigan’s Air Pollution
Control Rules into Michigan’s State
Implementation Plan (SIP). The revised
rules address the Federal requirements
for significant emission levels, and
definitions for fine particulate matter
(PM 5). The Michigan Department of
Environmental Quality (MDEQ)
submitted these revisions to EPA on
August 9, 2013, and September 19,
2013.

DATES: This direct final rule is effective
June 3, 2014, unless EPA receives
adverse comments by May 5, 2014. If
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2013-0646, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: damico.genevieve@epa.gov.

3. Fax: (312) 886—0968.

4. Mail: Genevieve Damico, Chief, Air
Permits Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Genevieve Damico,
Chief, Air Permits Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information. The Regional Office official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2013—
0646. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
linois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone
Constantine Blathras, Environmental
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Engineer, at (312) 886—-0671 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Constantine Blathras, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886-0671,
Blathras.constantine@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background
II. What action is EPA taking?
III. Statutory and Executive Order Reviews.

I. Background

On August 9, 2013, MDEQ submitted
revisions to Michigan rules R 336.2801,
Definitions; R 336.2803, Ambient air
increments; and R 336.2816, Sources
impacting Federal Class I areas,
additional requirements, which reflect
changes to Federal rules on PM, s and
ozone precursors. MDEQ also submitted
various revisions to Michigan rule R
336.2809 to allow for the exemption
from permitting requirements of
minimal air quality impacts from new
sources; however, MDEQ has requested
that EPA not act on subsection R
336.2809(5)(a)(iii), which creates a
significant monitoring concentration
(SMCQ) for PM; s. Michigan had
promulgated this subsection before the
U.S. Court of Appeals for the District of
Columbia Circuit vacated the Federal
PM>.s SMC on January 22, 2013. On
September 19, 2013, MDEQ submitted
revisions to definitions in Michigan
rules R 336.1116, R 336.1119, and R
336.1122 to address additional changes
to Federal rules. The revisions to rules
R 336.1116 and R 336.1119 add
significance levels and definitions for
PM, 5 and account for PM, 5 and PM
condensables in applicability
determinations and in establishing
emissions limits. The revision to R
336.1122(f) updates the definition of
volatile organic compounds to exclude
additional compounds with negligible
reactivity in the formation of ozone that
have been approved by EPA. However,
MDEQ has asked EPA not to act on the
revision to the definition of
“significant” in rule R 336.1119 at this
time. Michigan will resubmit revisions
to that definition at a later date.

II. What action is EPA taking?

EPA is approving the submitted
revisions to Michigan’s Part 1
definitions, with the exception of the
definition of “significant” in rule R

336.1119. EPA has determined that the
revised rules comply with the revisions
to the Federal requirements found in 40
CFR 51.100, 51.165, and 51.166,
pertaining to new definitions and
provisions for PM s.

EPA is approving the submitted
revisions to Michigan’s Part 18 PSD
rules into the Michigan SIP, with the
exception of R 336.2809(5)(a)(iii), on
which we are taking no action. EPA has
determined that the revised rules
comply with the revisions to the Federal
definitions and provisions pertaining to
PM, s found at 40 CFR 51.100, 51.165,
and 51.166.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective June 3, 2014 without further
notice unless we receive relevant
adverse written comments by May 5,
2014. If we receive such comments, we
will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. We then will
address all public comments in a
subsequent final rule based on the
proposed action. EPA will not institute
a second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule that may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of the adverse
comment. If we do not receive any
adverse comments, this action will be
effective June 3, 2014.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
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This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 3, 2014.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial

review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 17, 2014.
Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

EPA-APPROVED MICHIGAN REGULATIONS

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In § 52.1170 the table in paragraph
(c) is amended by:

m i. Revising the entries in “Part 1.
General Provisions” for R 336.1116 and
R 336.1122; and

m ii. Revising the entries in ‘‘Part 18.
Prevention of Significant Deterioration
of Air Quality” for R 336.2801, R
336.2803, R 336.2809, and R 336.2816.

The revised text reads as follows:

§52.1170 Identification of plan.

* * * * *

(C)* EE

Michigan citation

Title State effective

EPA approval date

Comments

date
Part 1. General Provisions

R 336.1116 ..eooveeeeeeeeeeeee Definitions; P .....cccovveviniiieien. 11/30/2012  4/4/14, [INSERT PAGE
NUMBER WHERE THE
DOCUMENT BEGINS].

R 336.1122 ..o, Definitions; V ....ccoovveiiniiiinn, 11/30/2012  4/4/14, [INSERT PAGE
NUMBER WHERE THE
DOCUMENT BEGINS].

Part 18. Prevention of Significant Deterioration of Air Quality

R 336.2801 ....ooceeieeeerereeeenee Definitions ........cccceveeiiniieeneen, 11/30/2012  4/4/14, [INSERT PAGE
NUMBER WHERE THE
DOCUMENT BEGINS].

R 336.2803 .....cccoeeiieeeiiee e Ambient Air Increments ............... 11/30/2012  4/4/14, [INSERT PAGE
NUMBER WHERE THE
DOCUMENT BEGINS].

R 336.2809 ......cccoeviiiiiiiiee Exemptions ........cccoviiiiiiiiiiiens 11/30/2012  4/4/14, [INSERT PAGE All except for section
NUMBER WHERE THE (5)(a)(iii)
DOCUMENT BEGINS].

R 336.2816 ......ccccovvveiiicerien, Sources impacting federal class | 11/30/2012 4/4/14, [INSERT PAGE

areas; additional requirements. NUMBER WHERE THE

DOCUMENT BEGINS].

[FR Doc. 2014-06825 Filed 4-3—14; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2013-0258; FRL-9907-67]
Metaflumizone; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of metaflumizone
in or on eggplant, pepper, tomato, and
tomato, paste. BASF Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective April
4, 2014. Objections and requests for
hearings must be received on or before
June 3, 2014, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2013-0258, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers

determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2013-0258 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 3, 2014. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—-
2013-0258, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

o Hand Delivery: To make special
arrangements for hand delivery or

delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of June 5, 2013
(78 FR 33785) (FRL-9386-2), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 3E8146) by BASF
Corporation, P.O. Box 13528, Research
Triangle Park, NC 27790. The petition
requested that 40 CFR 180.657 be
amended by establishing tolerances for
residues of the insecticide
metaflumizone, (E and Z isomers; 2-[2-
(4-cyanophenyl)-1-[3-(trifluoromethyl)
phenyllethylidene]-N-[4-
(trifluoromethoxy)phenyl]
hydrazinecarboxamide), and its
metabolite (4-{2-0x0-2-[3-
(trifluoromethyl) phenyl]ethyl}-
benzonitrile), in or on eggplant at 0.6
parts per million (ppm); pepper at 0.6
ppm; and tomato at 0.6 ppm. That
document referenced a summary of the
petition prepared by BASF Corporation,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
determined that the tolerances for
eggplant and pepper should each be
established at 1.5 ppm, the tolerance for
tomato should be established at 0.60
ppm, and that an additional tolerance
for tomato, paste should be established
at 1.2 ppm. The reasons for these
changes are explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
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occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for metaflumizone
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with metaflumizone follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Hematotoxicity (toxicity of the blood)
was the primary toxic effect of concern
following subchronic or chronic oral
exposures to metaflumizone. Splenic
extramedullary hematopoiesis,
increased hemosiderin, and anemia
were the most common hematotoxic
effects reported after repeated oral
dosing with metaflumizone. Chronic
oral (gavage) exposures to dogs resulted
in slight decreases in mean corpuscular
hemoglobin concentration and total
hemoglobin, leading to increased
plasma bilirubin, increased urinary
urobilinogen, and increased
hemosiderin in the liver. In a chronic
toxicity/carcinogenicity study in mice,
anemia was observed in the form of
increased hemosiderin in the spleen,
increased mean absolute reticulocyte
count, decreased mean corpuscular
volume, and mean corpuscular
hemoglobin.

The postulated pesticidal mode of
action of metaflumizone involves
inhibition of sodium channels in target
insect species; however, in mammals
(rats), there were only clinical signs of
neurotoxicity (i.e., piloerection and
body temperature variations) with no
neuropathology in the presence of
systemic toxicity (e.g., recumbency and
poor general state) following acute or
repeated exposures. Similarly, several

immune system organs seem to be
affected following metaflumizone
administration via the oral, dermal, and
inhalation routes (e.g., the presence of
macrophages in the thymus, lymphocyte
necrosis in the mesenteric lymph nodes,
and diffuse atrophy of the mandibular);
however, there was no evidence of any
functional deficits at the highest dose
tested in a recently submitted and
reviewed guideline immunotoxicity
study. Therefore, the clinical
neurotoxicity signs and the effects on
the immune system organs following
metaflumizone administration are likely
to be secondary to the hematotoxic
effects.

Metaflumizone induced an increased
incidence of a missing subclavian artery
at a relatively high dose that also caused
severe maternal toxicity (e.g., late term
abortions) in the developmental toxicity
study in rabbits. There was no evidence
(quantitative or qualitative) of increased
susceptibility following in utero
exposures to rats or rabbit and following
pre- and post natal exposures. There
was no evidence that metaflumizone is
genotoxic and carcinogenicity studies
with mice and rabbits were negative.

Specific information on the studies
received and the nature of the adverse
effects caused by metaflumizone as well
as the no observed adverse effect level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Metaflumizone: Human-Health Risk
Assessment for Tolerances in/on
Imported Tomato, Pepper, and
Eggplant” in docket ID number EPA—
HQ-OPP-2013-0258.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern (LOCs) to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold

risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for metaflumizone used for
human risk assessment is provided
below:

i. Acute dietary endpoint (general
population including infants and
children). An acute dietary endpoint
was not established for this population
group since an endpoint of concern
(effect) attributable to a single dose was
not identified in the database. Studies
considered for this endpoint included
the acute neurotoxicity study for which
no toxicity was observed at any dose
including the highest dose tested: The
limit dose (1,000 mg/kg/day).

ii. Acute dietary endpoint (females
13-49 years old). This endpoint was
established based on a developmental
effect observed in the rabbit
developmental toxicity study that can
be potentially due to a single dose of
metaflumizone. This effect consisted of
an increased incidence of an absent
subclavian artery in the offspring at the
LOAEL of 300 mg/kg bw/day
metaflumizone (NOAEL = 100 mg/kg
bw/day). The rat developmental toxicity
study was also considered for this
endpoint; however, no developmental
effects were observed in this study at
the highest dose tested of 120 mg/kg
bw/day metaflumizone. A combined
uncertainty factor (UF) of 300 was
applied to account for interspecies (10x)
and intraspecies (10x) extrapolation. A
Food Quality Protection Act (FQPA)
safety factor (SF) of 3x was retained
because the rabbit developmental
toxicity study was performed via oral
gavage dosing. In an absorption study
submitted by the petitioner, dietary
exposures (which are more relevant for
human exposures) exhibited an
approximately 2-fold greater absorption
into the systemic circulation than oral
gavage dosing and, thus, can potentially
lead to toxicity at 2-fold lower levels of
exposure. Thus, the acute population
adjusted dose (aPAD) for females 13—49
years old is estimated to be 0.33 mg/kg
bw/day.

iii. Chronic dietary endpoint. This
endpoint was established based on the
systemic toxicity observed in the
chronic toxicity study with dogs. At the
LOAEL of 30 mg/kg bw/day (NOAEL =
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12 mg/kg bw/day), the effects consisted
of reduced general health condition,
slight to severe ataxia, recumbency, and
severe salivation, slight decreases in
mean corpuscular hemoglobin
concentration and total hemoglobin,
increased plasma bilirubin, increased
urinary urobilinogen, and increased
hemosiderin in the liver. A combined
UF of 300 was applied to account for
interspecies (10x) and intraspecies (10x)
extrapolation and an FQPA safety factor
of 3x. The FQPA safety factor of 3x was
retained because the chronic toxicity
study was performed via capsule
dosing, which is a bolus dose very
similar to gavage dosing (this accounts
for the 2-fold greater absorption
observed in dietary versus oral gavage
exposures, as described in Unit IIL.B.ii.).
Thus, the chronic population adjusted
dose (cPAD) is estimated to be 0.040
mg/kg bw/day.

iv. Incidental oral (short- and
intermediate-term). This endpoint was
selected on the basis of the maternal
effects observed in the rat 2-generation
reproductive toxicity study at the
LOAEL of 50 mg/kg bw/day
metaflumizone (NOAEL = 20 mg/kg bw/
day). Maternal toxicity consisted of poor
general health and body weight deficits
which were also associated with
improper nursing behavior. Similar
effects were also noted in a
developmental neurotoxicity study
(gavage, range finding) also considered
for this endpoint. In this study, poor
maternal health was also observed at the
LOAEL of 120 mg/kg bw/day
metaflumizone (NOAEL = 80 mg/kg bw/
day). Both studies considered for this
endpoint achieved a clear maternal
NOAEL for the offspring effects, but the
NOAEL of 20 mg/kg bw/day for the 2-
generation reproductive toxicity study is
considered more protective. The
Agency’s LOC for this scenario is 300
based on a 10x intraspecies factor, a 10x
interspecies factor, and an FQPA safety
factor of 3x (to account for the 2-fold
greater absorption observed in dietary
versus oral gavage exposures, as
described in Unit III.B.ii.).

v. Dermal (short- and intermediate-
term). This endpoint was based on a rat
90-day dermal toxicity study in which
deficits in body weight, body-weight
gain and food consumption (in males
and females); anogenital smearing;
increased macrophages in the thymus;
lymphocyte necrosis in the mesenteric
lymph nodes; diffuse atrophy of the
mandibular lymph node; and increased
hemosiderin in the liver (females only)
were observed at the LOAEL of 300 mg/
kg bw/day (NOAEL = 100 mg/kg bw/
day). The Agency’s LOC for this
scenario is 100 based on a 10x

interspecies factor and a 10x
intraspecies factor.

vi. Inhalation (short- and
intermediate-term). There is a 28-day
inhalation study that is adequate for
both exposure durations. There was no
NOAEL identified for female rats. At the
LOAEL of 0.10 mg/L metaflumizone
(NOAEL = 0.03 mg/L), histopathology of
the nasal tissues, lungs, thymus,
prostate, and adrenal cortex was
observed in males. The LOAEL
identified in females resulted in
lymphocyte necrosis in the mesenteric
lymph node.

The methods and dosimetry equations
described in EPA’s reference
concentration (RfC) guidance (1994) are
suited for calculating human-equivalent
concentrations (HECs) based on the
inhalation toxicity point of departure
(NOAEL, LOAEL) for use in MOE
calculations. The regional-deposited-
dose ratio (RDDR), which accounts for
the particulate diameter (mass median
aerodynamic diameter (MMAD) and
geometric standard deviation [c,] of
aerosols), can be used to estimate the
different dose fractions deposited along
the respiratory tract. The RDDR
accounts for interspecies differences in
ventilation and respiratory-tract surface
areas. Thus, the RDDR can be used to
adjust an observed inhalation
particulate exposure of an animal to the
predicted inhalation exposure for a
human. For the subchronic inhalation
toxicity study with metaflumizone, an
RDDR was estimated at 2.81 based on
systemic effects (lymphocyte necrosis in
the mesenteric lymph node) in females
at the LOAEL of 0.03 mg/L (no NOAEL
established) and a MMAD of 1.7um and
oz 0f 2.7.

For this action with metaflumizone,
only residential handler scenarios are
being assessed for which 2-hr/day
inhalation exposures are assumed.
Adjustment to shorter exposure
scenarios relative to the animal toxicity
study duration (e.g., 2 hr residential
exposures) should only be made if there
is time-course information that would
support a shorter time-frame. Since
there is no such information available
for metaflumizone, the unadjusted
animal POD was used for HEC
estimation. The HEC equals the product
of the LOAEL from the study and the
RDDR or 0.084 mg/L. The FQPA SF of
10x is being retained for lack of a
NOAEL for females in the study. The
standard interspecies extrapolation UF
can be reduced from 10x to 3x due to
the HEC calculation accounting for
interspecies differences in
pharmacokinetics (not
pharmacodynamic). The intraspecies UF
remains at 10x. Therefore, the LOC for

this scenario is 300, which includes the
FQPA SF of 10x, interspecies (3x), and
intraspecies (10x) extrapolation.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to metaflumizone, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing metaflumizone tolerances in 40
CFR 180.657. EPA assessed dietary
exposures from metaflumizone in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide if
a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for metaflumizone. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) National Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA). This
dietary survey was conducted from 2003
to 2008. As to residue levels in food,
EPA assumed tolerance-level residues. It
was further assumed that 100% of crops
with the requested uses of
metaflumizone were treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WWEIA. As
to residue levels in food, EPA assumed
tolerance-level residues. It was further
assumed that 100% of crops with the
requested uses of metaflumizone were
treated.

iii. Cancer. Based on the data
summarized in Unit II.A., EPA has
concluded that metaflumizone does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue or PCT
information in the dietary assessment
for metaflumizone. Tolerance level
residues and/or 100% crop treated (CT)
were assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for metaflumizone in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
metaflumizone. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
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can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI—
GROW) models, the estimated drinking
water concentrations (EDWCs) of
metaflumizone for acute exposures are
estimated to be 1.14 parts per billion
(ppb) for surface water and 0.00214 ppb
for ground water. The EDWCs of
metaflumizone for chronic exposures for
non-cancer chronic assessments are
estimated to be 0.597 ppb for surface
water and 0.00214 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 1.14 ppb was
used to assess the contribution of
drinking water. For chronic dietary risk
assessment, the water concentration
value of 0.597 ppb was used to assess
the contribution of drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Metaflumizone is currently registered
for the following uses that could result
in residential exposures: As a fire ant
bait for application to lawns,
landscapes, golf courses, and other non-
cropland area; and as a fly bait for use
around industrial buildings, commercial
facilities, agricultural structures/
premises, and recreational facilities/
areas.

EPA assessed residential exposure
using the following assumptions: Fire
ant bait applications to home lawns are
expected to result in short-term,
residential handler exposure to adults.
Fire ant bait applications to lawns and
golf-courses are expected to result in
short-term, post-application dermal
exposure to adults, children 11 to <16
years old, and children 1 to <2 years
old, and incident oral exposure for
children 1 to <2 years old. For the fly
bait product, residential handler
exposure is not expected, because the
product is applied by commercial
handlers. The fly bait product is
expected to result in short-term, post-
application dermal exposure to adults,
children 11 to <16 years old, and
children 1 to <2 years old, and incident
oral exposure for children 1 to <2 years
old.

For residential handlers, dermal and
inhalation exposures are combined
since the endpoints are similar for these

routes. For children (1- to <2-year-olds),
post-application hand-to-mouth and
dermal exposures are combined. Since
the LOCs for the dermal, inhalation and
incidental oral routes are not the same
(dermal LOC = 100, inhalation LOC =
300, and incidental oral LOC = 300),
these routes were combined using the
aggregate risk index approach. Further
information regarding EPA standard
assumptions and generic inputs for
residential exposures may be found at
http://www.epa.gov/pesticides/trac/
science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found metaflumizone to
share a common mechanism of toxicity
with any other substances, and
metaflumizone does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that metaflumizone does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10x) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10x, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence for increased
qualitative or quantitative sensitivity/
susceptibility resulting from pre- and/or
postnatal exposures. In the rat prenatal
development toxicity study, there was
no offspring toxicity reported at any

dose tested whereas in the rabbit study
a maltransformation based on an absent
subclavian artery was noted to occur
only in the presence of severe maternal
toxicity. Similarly, offspring mortality
in the 2-generation reproductive toxicity
occurred only in the presence of a poor
maternal health state. Thus, there is no
evidence for increased susceptibility.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced from 10x to 3x for all oral
exposure scenarios; retained at 10x for
inhalation exposure scenarios; and
reduced to 1x for dermal exposures.
That decision is based on the following
findings:

i. The toxicity database for
metaflumizone is complete.

ii. There is no indication that
metaflumizone directly affects the
nervous system. Clinical signs
consisting of piloerection and body
temperature variations were observed
only in the absence of neuropathology
and in the presence of a poor general
state. There is no need for a
developmental neurotoxicity study or
additional uncertainty factors to account
for neurotoxicity.

iii. There is no evidence that
metaflumizone results in increased
susceptibility in the prenatal
developmental studies in rats and
rabbits or in developing rats in the 2-
generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.

The dietary analyses assumed
tolerance-level residues, 100% CT, and
modeled drinking water estimates.
Therefore, EPA concludes that while the
submission of data/information by the
petitioner addressing the residue
chemistry deficiencies identified in a
previous petition may conceivably
result in adjustment of the maximum
theoretical residue estimate, actual
metaflumizone dietary exposure
estimates will not be greater than those
generated in the current risk assessment.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to metaflumizone in drinking water.
EPA used similarly conservative
assumptions to assess postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by metaflumizone.

v. Dietary exposures (which are more
relevant for human exposures) exhibited
an approximately 2-fold greater
absorption into the systemic circulation
as compared to oral gavage and, thus,
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can potentially lead to toxicity at 2-fold
lower levels of exposure. Applying a
FQPA SF of 3x for all oral exposure
scenarios is adequate to protect against
any greater toxicity that might occur in
dietary exposures (absorption was noted
to be 2-fold greater in dietary versus oral
gavage studies).

vi. The FQPA SF of 10x is being
retained for inhalation exposure
scenarios for the use of a LOAEL instead
of a NOAEL (no NOAEL achieved) for
histopathological lesions consisting of
lymphocyte necrosis in the mesenteric
lymph node. The FQPA SF of 10x is
adequate because the effect (lymphocyte
necrosis) is considered minimal to slight
and does not exhibit a strong dose
dependence.

vii. The FQPA SF for dermal exposure
scenarios is being reduced from 10x to
1x since there is a route-specific study
with a clear NOAEL.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
metaflumizone will occupy 1.6% of the
aPAD for females 13—49 years old.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to metaflumizone
from food and water will utilize 5.8% of
the cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of metaflumizone is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Metaflumizone is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food

and water with short-term residential
exposures to metaflumizone. Since the
LOC and toxicological points of
departure for the short-term dermal and
oral routes of exposure differ, the
aggregate risk index method was used to
determine aggregate risk (aggregate risk
indices >1 are not a risk of concern).

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
risk indices of 43 for the general
population, and 27 for children 1-2
years old. Because EPA’s LOC for
metaflumizone is an aggregate risk
index less than 1, the aggregate risks are
not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Metaflumizone is currently registered
for uses that could result in
intermediate-term residential exposure;
however, since the PODs for the short-
and intermediate-term durations are the
same for metaflumizone, the short-term
aggregate assessment is protective of
intermediate-term exposures.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
metaflumizone is not expected to pose
a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
metaflumizone residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatograph/mass
spectrometer/mass spectrometer (LC/
MS/MS) Method 531/0) is available to
enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural

practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has established an MRL for
metaflumizone in or on tomato at 0.6
ppm. This MRL is the same as the
tolerance established for metaflumizone
in or on tomato in the United States.
The Codex has established MRLs for
metaflumizone in or on eggplant at 0.6
ppm and pepper at 0.6 ppm. These
MRLs are different than the tolerances
established for metaflumizone in the
United States.

The currently established Codex
MRLs are based on the 2009 Joint Food
and Agricultural Organization/World
Health Organization (FAO/WHO)
Meeting on Pesticide Residues (JMPR)
metaflumizone report, and this report
was utilized in the Agency’s residue
chemistry review. The difference in the
United States tolerances and the Codex
MRLs is thus due to the following
issues:

i. The United States metaflumizone
tolerance expression for crops includes
metaflumizone (E and Z isomers) and
the metabolite M320104. The Codex
MRL expression differs in that it does
not include M320I04. The Agency
determined that M320104 should be
included as a residue of concern for risk
assessment and tolerance enforcement
purposes as it is identified at significant
concentrations in the submitted
metabolism study and is the primary
residue in some processed commodities.

ii. Harmonization with the Codex
MRLs for pepper and eggplant is not
appropriate because the U.S. residue
data for pepper (and eggplant by
translation) indicate maximum residues
of in excess of 0.6 ppm. The 1.5 ppm
tolerances for both pepper and eggplant
are based on the Organisation for
Economic Co-operation and
Development (OECD) tolerance-
calculation procedure. The current
Codex MRLs were established using the
North American Free Trade Agreement
(NAFTA) tolerance-calculation
procedure which allowed the
establishment of tolerances less than the
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highest residues; the OECD tolerance-
calculation procedure does not permit
this.

C. Revisions to Petitioned-for Tolerances

For pepper and eggplant, the available
data indicate that residues may be
greater than the proposed 0.6 ppm
tolerance. Using the OECD tolerance-
calculation procedure, EPA determined
that a tolerance of 1.5 ppm is
appropriate for both pepper and
eggplant. Based on the highest-average
field-trial residue and an average tomato
paste processing factor of 2.94x, the
Agency concluded that a tomato, paste
tolerance of 1.2 ppm should be
established.

V. Conclusion

Therefore, tolerances are established
for residues of metaflumizone, (E and Z
isomers; 2-[2-(4-cyanophenyl)-1-[3-
(trifluoromethyl)phenyl]ethylidene]-N-
[4-(trifluoromethoxy)phenyl]
hydrazinecarboxamide) and its
metabolite 4-{2-0x0-2-[3-
(trifluoromethyl)phenyl]ethyl}-
benzonitrile, in or on eggplant at 1.5
ppm; pepper at 1.5 ppm; tomato at 0.60
ppm; and tomato, paste at 1.2 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not

require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 28, 2014.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m2.In§180.657:
m a. Add alphabetically the
commodities to the table in paragraph
(a).
m b. Add footnote 1 to the table in
paragraph (a).

The additions read as follows:

§180.657 Metaflumizone; tolerances for
residues.

(a) General. * * *

. Parts per
Commodity million
Eggplant™ ... 15
1.5
0.60
1.2

1There are no U.S. registrations as of April
4, 2014.

* * * * *
[FR Doc. 2014-07559 Filed 4-3-14; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0164; FRL-9903-11]

Proquinazid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of proquinazid in
or on grape and raisin. DuPont Crop
Protection requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective April
4, 2014. Objections and requests for
hearings must be received on or before
June 3, 2014, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0164, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
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Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0164 in the subject line on
the first page of your submission. All
objections and requests for a hearing

must be in writing, and must be
received by the Hearing Clerk on or
before June 3, 2014. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012—-0164, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

o Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 2, 2012
(77 FR 25954) (FRL—9346-1), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 1E7972) by DuPont Crop
Protection, Stine Haskell Research
Center, P.O. Box 30, Newark, DE 19714—
0030. The petition requested that 40
CFR 180.674 be amended by
establishing tolerances for residues of
the fungicide proquinazid, 6-Iodo-2-
propoxy-3-propyl-3H-quinazolin-4-one,
in or on imported commodities to
include grape at 0.5 parts per million
(ppm) and raisin at 1.0 ppm. That
document referenced a summary of the
petition prepared by DuPont Crop
Protection., the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has

changed one of the requested
commodity names from raisin; to grape,
raisin; and added a significant figure to
the numerical grape tolerance. The
reasons for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for proquinazid
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with proquinazid follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Proquinazid has no significant acute
toxicity via the oral, dermal, or
inhalation routes of exposure. It is not
an eye or skin irritant and does not
cause skin sensitization. Based on the
results of a 28-day dermal study in rats
(as well as the dermal lethal dose (LD)
study), proquinazid is poorly absorbed
through the skin.
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The liver and thyroid are the primary
target organs for proquinazid. In
rodents, body weight/body weight gain
reductions, increased liver and thyroid
organ weights, hypertrophy/
hyperplasia, liver enzyme induction,
and thyroid hormone changes were seen
across varying durations and routes of
exposure in rodents but not in dogs. In
the 90-day oral rat study, the low dose
effects of proquinazid are characterized
primarily by altered thyroid hormones
and associated follicular cell
hypertrophy in the thyroid. Decrements
in body weight and nutritional
parameters, as well as histopathological
changes in the liver (including
hypertrophy) were observed at higher
doses. In a 28-day oral rat study,
hypertrophy of the thyroid and liver
was completely reversible after a 6 week
recovery period. In chronic rodent
studies, non-neoplastic effects in both
mice and rats included thyroid
follicular hyperplasia and hypertrophy,
with associated thyroid hormone
changes (only investigated in rats), and
some marked hepatic lesions, i.e.,
necrosis and hyperplasia (including
oval cell hyperplasia in rats). In
addition, chronic exposure in rats led to
increases in the incidence of liver and
thyroid tumors. The mode of action for
the thyroid tumors in rats involves early
changes in liver enzyme regulation that
lead to dis-regulation of thyroid
hormone homeostasis thyroid follicular
hypertrophy/hyperplasia, and thyroid
follicular adenoma formation. Mode of
action data were submitted on the
thyroid follicular cell tumors observed
in male rats and the
cholangiocarcinomas observed in female
rats. The hypothesized mode of action
(i.e., non-genotoxic) for each tumor type
(i.e, the thyroid and
cholangiocarcinoma) was supported by
adequate studies that clearly identified
the sequence of key events, dose-
response concordance, and temporal
relationship to the tumor types. No
treatment-related tumors were observed
in male or female mice. The overall
weight-of-evidence was considered
sufficient to demonstrate that
proquinazid thyroid follicular tumors
are the result of an anti-thyroidal mode
of action and that a carcinogenic
response would not be expected at
doses below the threshold for changes
in liver enzyme regulation leading to
dis-regulation of thyroid hormone
homeostasis. The data also shows that
rats are substantially more sensitive
than humans to the development of
thyroid follicular cell tumors in

response to thyroid hormone imbalance.
Proquinazid induced
cholangiocarcinomas in female rats only
at doses that produced marked liver
toxicity and oval cell hyperplasia
microscopically. In contrast, in both
male and female rats, doses that
produced less severe or no
hepatotoxicity or oval cell proliferation
did not produce chlolangiocarcinomas.
Therefore, at high enough doses,
proquinazid can cause these
biochemical and histopathological
effects in livers of rodents but is
unlikely to be carcinogenic at doses
below those causing these changes. In
contrast, in both male and female rats,
doses that produced less severe or no
hepatoxicity or oval cell proliferation
did not produce cholangiocarcinomas.
Therefore, at high enough doses,
proquinazid can cause these
biochemical and histopathological
effects in livers of rodents but is
unlikely to be carcinogenic at doses
below those causing these changes.
Therefore, the Agency determined that
quantification of risk using a non-linear
approach (i.e., reference dose (RfD) will
adequately protect for all chronic
toxicity, including carcinogenicity, that
could result from exposure to
proquinazid.

There is no mutagenicity concerns
from in vivo or in vitro genetic toxicity
assays. Proquinazid was not found to be
immunotoxic. No evidence of increased
quantitative or qualitative susceptibility
was seen following in utero exposure to
proquinazid with rats or rabbits in the
prenatal developmental studies or in
young rats in the 2-generation
reproduction study. The 2-generation rat
reproduction study resulted in no
effects on reproduction or fertility. The
offspring effects (decreases in Fy pup
weight during lactation) occurred at the
same dose which caused parental effects
(thyroid hypertrophy, reduced body
weight gain, and food consumption).
Evidence of developmental delays were
observed in developmental toxicity
studies in rabbits and rats and were
characterized by reduced fetal weight
and an increased incidence of retarded
ossification and patent ductus
arteriosus, respectively. These
developmental effects occurred in the
presence of maternal toxicity and were
considered of equal toxicity.

There is limited evidence for
neurotoxicity following oral exposures
to proquinazid. Following a single
exposure, evidence for neurotoxicity at
the lowest observed adverse effect level
(LOAEL) was limited to decreased

motor activity in both sexes with no
behavioral or neuropathology changes.
At doses above the study LOAEL other
effects including decreased grip strength
and food splay were observed.
Following repeated (dietary) exposures,
there were no treatment-related clinical
signs of neurotoxicity, behavioral
changes or neuropathology. Specific
information on the studies received and
the nature of the adverse effects caused
by proquinazid as well as the no
observed adverse effect level (NOAEL)
and the LOAEL from the toxicity studies
can be found at http://
www.regulations.gov in document
“Proquinazid: Human Health Risk
Assessment for the Tolerance on
Imported Grapes” dated September
2013 at pages 23 through 35 in docket
ID number EPA-HQ-OPP-2012-0164.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
RfD—and a safe margin of exposure
(MOE). For non-threshold risks, the
Agency assumes that any amount of
exposure will lead to some degree of
risk. Thus, the Agency estimates risk in
terms of the probability of an occurrence
of the adverse effect expected in a
lifetime. For more information on the
general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for proquinazid used for
human risk assessment is shown in
Table 1. of this unit. Because only oral
exposure are anticipated for imported
grapes, no other endpoints are relevant
such as dermal and inhalation
exposures.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR PROQUINAZID FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure
and uncertainty/safe-
ty factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (General popu-

lation including infants and bw UFA = 10x. 0.050 mg/kg/bw.
children). UFy = 10x

FQPA SF = 10x

UFps

NOAEL = 50 mg/kg/

Acute RfD = aPAD =

Acute Neurotoxicity Study-Rat.
LOAEL = 100 mg/kg/bw based on decreased motor activity
seen in females on day 1.

Chronic dietary (All populations)
day.

UF4 = 13x

UFH = 10x

UFps

NOAEL= 1.2 mg/kg/

FQPA SF = 10x

Chronic RfD = cPAD
= 0.004 mg/kg/day.

pathology.

Chronic Toxicity/Carcinogenicity Study-Rat.
LOAEL = 12 mg/kg/day based on increases in non-neoplastic
liver lesions and changes in thyroid hormones and thyroid

Cancer (Oral, dermal, inhala-
tion).

A non linear approach (i.e., RfD will adequately protect for all chronic toxicity, including carcinogenicity, that
could result from exposure to proquinazid. The cPAD for proquinazid will protect for carcinogenic effects be-
cause it is below the level that caused changes in liver enzyme regulation and liver toxicity.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest observed adverse effect level. mg/kg/bw = milligram/kilogram/body
weight. NOAEL = no observed adverse effect level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference dose. UF = uncer-
tainty factor. UF, = extrapolation from animal to human (interspecies). UFpg = to account for the absence of data or other data deficiency. UFy =
potential variation in sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to proquinazid, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing proquinazid tolerances in 40
CFR 180.674. EPA assessed dietary
exposures from proquinazid in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
proquinazid. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
2003-2008 National Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWIA). As to
residue levels in food, EPA used
tolerance level residues and 100%
percent crop treated (PCT). Default
processing factors were used for grape
juice. The Agency considers these to be
highly conservative assessments.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 2003-2008 NHANES/
WWEIA. As to residue levels in food,
EPA used tolerance level residues and
100% PCT.

iii. Cancer. Quantification of risk
using a non-linear approach (i.e., RfD
will adequately protect for all chronic
toxicity, including carcinogenicity,

which could result from exposure to
proquinazid. Cancer risk was assessed
using the same exposure estimates as
discussed in Unit II1.C.1.ii., chronic
exposure.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for proquinazid. Tolerance level
residues and/or 100% CT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. There is no drinking water
exposure in the U.S. associated with the
establishment of an import tolerance.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Proquinazid is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

EPA has not found proquinazid to
share a common mechanism of toxicity
with any other substances, and
proquinazid does not appear to produce
a toxic metabolite produced by other

substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that proquinazid does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of increased quantitative or
qualitative susceptibility was seen
following in utero exposure to
proquinazid with rats or rabbits in the
prenatal developmental studies or in
young rats in the 2-generation
reproduction study. The 2-generation rat
reproduction study resulted in no
effects on reproduction or fertility. The
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offspring effects (decreases in F; pup
weight during lactation) occurred at the
same dose which caused parental effects
(thyroid hypertrophy, reduced body
weight gain, and food consumption).
Evidence of developmental delays were
observed in developmental toxicity
studies in rabbits and rats were
characterized by reduced fetal weight
and an increased incidence retarded
ossification and paten ductus arteriosus,
respectively. These developmental
effects occurred in the presence of
maternal toxicity. For the rats, the
developmental effects were seen in the
presence of clear maternal toxicity,
including a marked reduction in body
weight gain after adjustment for uterine
contents and were considered to be of
equal severity.

3. Conclusion. In determining
whether there are reliable data to amend
or remove the presumptive 10X FQPA
safety factor, EPA considered the
following factors:

i. The toxicity database for
proquinazid required by 40 CFR Part
158 is complete. However, there
remains some uncertainty regarding the
potential for proquinazid effects on the
thyroid in the young. Effects on the
thyroid (manifested as changes in
hormones, weight, and histopathology)
following proquinazid exposure were
consistently observed in adult animals
(rats) following subchronic and chronic
exposures. Thyroid effects, however,
were not assessed in studies involving
neo- or postnatal animals, and EPA is
lacking data showing the comparative
effect of proquinazid on the thyroid in
adult and neo- and postnatal animals.

ii. There is only limited evidence that
proquinazid is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity. There is limited evidence
for neurotoxicity following oral
exposures to proquinazid. Following a
single exposure, evidence for
neurotoxicity at the LOAEL was limited
to decreased motor activity in both
sexes with no behavioral or
neuropathology changes. At doses above
the study LOAEL other effects including
decreased grip strength and foot splay
were observed. Following repeated
(dietary) exposures, there were no
treatment-related clinical signs of
neurotoxicity, behavioral changes, or
neuropathology.

iii. As discussed in Unit IIL.D.2., there
is no evidence that proquinazid results
in increased susceptibility with in utero
rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100% CT and
tolerance-level residues. Drinking water
is not a factor because this is an import
tolerance assessment. These
assessments will not underestimate the
exposure and risks posed by
proquinazid.

Despite the lack of any indication of
sensitivity in the young and the very
conservative exposure assessment, EPA
has determined that it lacks reliable data
to choose a FQPA safety factor other
than the default value of 10X given (1)
the absence of data on thyroid effects on
the young, including comparative
thyroid data on adults and the young,
and (2) the fact that thyroid effects were
the most sensitive effect seen in adult
animals. At the same time, after
considering all of the data on
proquinazid toxicity and exposure, EPA
has also determined that application of
a FQPA safety factor of 10X, in
conjunction with inter- and intraspecies
safety factors, will result in a risk
assessment that protects the safety of
infants and children. Although there is
some uncertainty as to whether the
young might have greater sensitivity to
proquinazid’s thyroid effects due to the
absence of comparative thyroid data,
two developmental studies and a
reproduction study have otherwise
shown no indication of sensitivity in the
young to proquinazid. Additionally, the
exposure assessment provides an extra
margin of safety given that it is based on
the conservative assumption that all
grapes, and all food products derived
from grapes (e.g., raisins, grape juice,
wine), consumed in the United States
bear residues of proquinazid at the
appropriate tolerance level. This
assumption is particularly conservative
here because proquinazid is not
registered for use in the United States.
Taking into account all of these
considerations, EPA concludes that no
safety factor in addition to the inter- and
intraspecies factors, and the default
FQPA safety factor is needed to protect
the safety of infants and children.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and

residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute dietary exposure from food to
proquinazid will occupy 18% of the
aPAD for children 1-2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to proquinazid
from food will utilize 47% of the cPAD
for children 1-2 years old the
population group receiving the greatest
exposure. There are no residential uses
for proquinazid. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
proquinazid is not expected.

3. Aggregate cancer risk for U.S.
population. The cPAD of 0.004 mg/kg/
day will be protective of both non-
cancer and cancer effects, including rat
tumors (liver, thyroid, and
cholangiocarcinomas). As discussed in
Unit IIL.E., aggregate exposure to
proquinazid is below the cPAD.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to proquinazid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography with electron
capture detection) is available to enforce
the proposed tolerances for residues of
proquinazid on grape commodities.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
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Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for proquinazid. However, the
tolerances established in this rule are
harmonized with Canadian MRLs.

C. Revisions to Petitioned-For
Tolerances

The Agency is changing the proposed
commodity definition for raisins from
raisin to grape, raisin. The change in the
commodity definition is to make the
tolerance consistent with Agency
naming-conventions for commodities
and crop groups. No changes are
recommended for the proposed
tolerance levels, but the grape tolerance
is being revised from 0.5 to 0.50 to
correct the number of significant figures.

V. Conclusion

Therefore, tolerances are established
for residues of proquinazid in or on
grape at 0.50 ppm and grape, raisin 1.0

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 25, 2014.
Marty Marnell,
Acting Director, Office of Pesticide Programs.
Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Add § 180.674 to read as follows:

§180.674 Proquinazid; tolerances for
residues.

(a) General. Tolerances are
established for residues of the fungicide,
proquinazid, including its metabolites
and degradates, in or on the
commodities listed in the following
table. Compliance with the tolerance
levels specified in the following table is
to be determined by measuring only
proquinazid, [6-Iodo-2-propoxy-3-
propyl-3H-quinazolin-4-one), in or on
the following commodities:

: Parts per
Commodity million
Grape ! ... 0.50
Grape, raisin ! ........ccoceenee. 1.0

1No U.S. registrations for Proquinazid.

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. 2014—07563 Filed 4—3-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0110; FRL-9400-3]
Imazapic; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of imazapic in or
on soybean, seed. BASF Corporation
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective April
4, 2014. Objections and requests for
hearings must be received on or before
June 3, 2014, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).
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ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0110, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection

or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0110 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 3, 2014. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2011-0110, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 29,
2011 (76 FR 17374) (FRL-8867—4), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 0E7794) by BASF
Corporation, 26 Davis Drive, Research
Triangle Park, NC 27709. The petition
requested that 40 CFR 180.490 be
amended by establishing tolerances for
residues of the herbicide imazapic 2-
[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo0-1H-imidazol-2-yl]-5-
methyl-3-pyridinecarboxylic acid in or
on soybean at 0.50 parts per million
(ppm). That document referenced a
summary of the petition prepared by

BASF Corporation, the registrant, which
is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance level and the
commodity definition. The reasons for
these changes are explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for imazapic
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with imazapic follows.

In the Federal Register of August 16,
2013 (78 FR 49927) (FRL-9394-8), EPA
issued a final rule establishing a
tolerance for residues of imazapic in or
on sugarcane, cane. Refer to Unit III of
that Federal Register document,
available under docket ID number EPA—
HQ-OPP-2012-0384 at http://
www.regulations.gov, for a detailed
discussion of the aggregate risk
assessment and determination of safety.
The risk assessment discussed in the
preamble to the published August 16,
2013 final rule considered exposure
under the petitioned-for tolerances for
both sugarcane, cane; and soybean,
seed, as well as all existing imazapic
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tolerances in 40 CFR 180.490. That risk
assessment document ‘“‘Imazapic.
Human-Health Risk Assessment.
Petition for Tolerances for Use on
Soybeans and Sugarcane Without U.S.
Registration.” is available under docket
ID numbers EPA-HQ-OPP-2011-0110
and EPA-HQ-OPP-2012-0384 at http://
www.regulations.gov. No new
toxicological data or other information
that could change the risk assessment
for imazapic has been submitted since
EPA established the sugarcane
regulation.

Therefore, based on the risk
assessment and the discussion in the
preamble to the published August 16,
2013 final rule, EPA concludes that
there is a reasonable certainty that no
harm will result to the general
population or to infants and children
from aggregate exposure to imazapic
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(Method SOP-PA.0288, a liquid
chromatography with tandem mass
spectroscopy (LC-MS/MS)) is available
to enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established a MRL for imazapic on
soybean.

C. Revisions to Petitioned-For
Tolerances

EPA revised the proposed commodity
definition of “soybean (imidazolinone-
tolerant)” to reflect the correct
terminology of “soybean, seed.” The
proposed tolerance level of 0.50 ppm is
revised to 0.40 ppm based on analysis
of the residue field trial data using the
Organization for the Economical
Cooperation and Development’s
tolerance calculation procedures. The
revised tolerance level was used for the
exposure assessment for this tolerance
action.

V. Conclusion

Therefore, a tolerance is established
for residues of imazapic 2-[4,5-dihydro-
4-methyl-4-(1-methylethyl)-5-oxo0-1H-
imidazol-2-yl]-5-methyl-3-
pyridinecarboxylic acid, including its
metabolites, in or on soybean, seed at
0.40 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,

and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 27, 2014.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
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m 2.1n §180.490, add alphabetically the
following commodity, and footnote 1, to
the table in paragraph (a)(1) to read as
follows:

§180.490
residues.

(a) General. (1) * * *

Imazapic; tolerances for

Commodity Pﬁ:itlﬁ opner
Soybean, seed? ........cccceeviienen. 0.40

1There are no US registrations as of April 4,
2014.

* * * * *
[FR Doc. 2014-07585 Filed 4—-3-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2014-0143; FRL—9909-02]
Thiram; Time-Limited Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
thiram in or on banana. Taminco US,
Inc. requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA). The tolerances expire on
March 31, 2015.

DATES: This regulation is effective April
4, 2014. Objections and requests for
hearings must be received on or before
June 3, 2014, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2014-0143, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review

the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.1pl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2014-0143 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before June 3, 2014. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please

submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2014-0143, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerances

In the Federal Register of February
25, 2014 (79 FR 10458) (FRL-9906-77),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 4E8243) by
Taminco US, Inc., Two Windsor Plaza,
Suite 411, Allentown, PA 18195. The
petition requested that 40 CFR 180.132
be amended by extending the expiration
date on the tolerance for residues of the
fungicide thiram in or on banana at 0.8
parts per million (ppm) from March 31,
2014, to March 31, 2015. That document
referenced a summary of the petition
prepared by Taminco US, Inc., the
registrant, which is available to the
public in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing. These tolerances expire
on March 31, 2015.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
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pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for thiram including
exposure resulting from the tolerances
established by this action. EPA’s
assessment of exposures and risks
associated with thiram follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Thiram is a dimethyl dithiocarbamate
fungicide. Thiram has been shown to
cause neurotoxicity following acute and
subchronic exposures. In the acute and
subchronic neurotoxicity studies
submitted, neurotoxicity is
characterized as lethargy, reduced and/
or tail pinch response, changes in the
functional-observation battery (FOB)
parameters, increased hyperactivity,
changes in motor activity, and increased
occurrences of rearing events. No
treatment-related changes were
observed in brain weights or in the
histopathology of the nervous system. In
a non-guideline study published in the
open literature, chronic feeding of
thiram to rats caused neurotoxicity,
with onset of ataxia in some animals 5—
19 months after beginning of treatment.
However, no evidence of neurotoxicity
was seen following chronic exposures in
mice or rats in guideline studies
submitted to the Agency. The chronic
toxicity profile for thiram indicates that
the liver, blood, and urinary system are
the target organs for this chemical in
mice, rats, and dogs. There is no

evidence for increased susceptibility
following in utero exposures to rats or
rabbits and following pre- and post-
natal exposures to rats for 2 generations.
There is evidence of quantitative
susceptibility in the developmental
neurotoxicity (DNT) study. However,
there is low concern for the increased
susceptibility seen in the DNT study
since the dose response is well defined
with a clear NOAEL and this endpoint
is used for assessing the acute dietary
risk for the most sensitive population.
Thiram is classified as “not likely to be
carcinogenic to humans” based on lack
of evidence for carcinogenicity in mice
or rats. There are no mutagenic/
genotoxic concerns with thiram. The
available toxicological database for
thiram suggests that this chemical has a
low to moderate acute-toxicity profile.
Specific information on the studies
received and the nature of the toxic
effects caused by thiram as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Thiram. Update to the Aggregate Risk
Assessment to Support the Requested
PHI Reduction and Increased Tolerance
Request on Strawberry,” p. 9 in docket
ID number EPA-HQ-OPP-2012- 0925.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk

assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for thiram used for human
risk assessment is discussed in Unit
III.B. of the final rule published in the
Federal Register of February 12, 2014
(79 FR 8295) (FRL—-9904—22).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiram, EPA considered
exposure from the petitioned-for
tolerances as well as all existing thiram
tolerances in 40 CFR 180.132. EPA
assessed dietary exposures from thiram
in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

A partially refined probabilistic acute
dietary-exposure assessment was
performed using 100 percent crop
treated (PCT), tolerance, the highest
residue found during field-trials,
distributions of field trial residues, and
empirical processing factors.

ii. Chronic exposure. Tolerances level
residues for banana and average field
trial residues for apples, peaches and
strawberries along with 100 PCT were
used for the chronic dietary exposure
analysis for all crops. Empirical
processing factors were also used.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
classified thiram as “Not Likely to be
Carcinogenic to Humans,” therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is not
needed.

iv. Anticipated residue information.
EPA did not use PCT information in the
dietary assessment for thiram. The acute
used field trial residues for the majority
of commodities. The chronic dietary
used average field trial residues along
with tolerance level residues. In
addition, 100 PCT were assumed for all
food commodities. Section 408(b)(2)(E)
of FFDCA authorizes EPA to use
available data and information on the
anticipated residue levels of pesticide
residues in food and the actual levels of
pesticide residues that have been
measured in food. If EPA relies on such
information, EPA must require pursuant
to FFDCA section 408(f)(1) that data be
provided 5 years after the tolerance is
established, modified, or left in effect,
demonstrating that the levels in food are
not above the levels anticipated. For the
present action, EPA will issue such data
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call-ins as are required by FFDCA
section 408(b)(2)(E) and authorized
under FFDCA section 408(f)(1). Data
will be required to be submitted no later
than 5 years from the date of issuance
of these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for thiram in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of thiram.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of thiram
for acute exposures are 0.0478 parts per
billion (ppb) and 0.0025 ppb for chronic
exposures (for non-cancer assessments)
for surface water. Ground water sources
were not included (for acute or chronic
exposures), as the EDWCs for ground
water are minimal in comparison to
those for surface water. Surface water
EDWGCs were incorporated in DEEM—
FCID into the food categories “water,
direct, all sources” and ‘““water, indirect,
all sources” for the dietary assessments.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Thiram is
not available for sale or use by
homeowner applicators; therefore, there
are no residential handler exposure
scenarios. However, there is potential
for residential post-application dermal
exposure from treated golf course greens
and tees. Residential exposures
resulting from dermal contact with
thiram-treated turf were assessed for
children 6 to <11 years old, children 11
to <16 years old, and adults as described
in document “Thiram. Update to the
Aggregate Risk Assessment to Support
the Requested PHI Reduction and
Increased Tolerance Request on
Strawberry,” p. 8299 in docket ID
number EPA-HQ-OPP-2012—-0925.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular

pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

Unlike the N-methyl carbamate
pesticides, EPA has not found thiram (a
dithiocarbamate) to share a common
mechanism of toxicity with any other
substances, and thiram does not appear
to produce a toxic metabolite produced
by other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that thiram does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There was no evidence of increased
susceptibility following in utero
exposure to rats or rabbits or following
pre-and post natal exposures to rats.
There is evidence of quantitative
susceptibility in the DNT study.
Offspring effects (increased locomotor
activity in females on PND 17) occurred
at a lower dose than maternal effects
(increased number of rearing events and
elevated incidences of hyperactivity in
females at weeks 8 and 13). There is low
concern for the enhanced susceptibility
seen in the DNT study because:

i. Clear NOAELs/LOAELSs were
established for the offspring effects.

ii. The dose-response is well defined.

iii. The behavioral effect of concern
were observed only in females on one
evaluation time period. and

iv. The dose/endpoint is used for
acute dietary risk for the most sensitive
population subgroup (females 13—49
years old). Consequently, there are no
residual uncertainties for pre- and post-
natal toxicity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for thiram is
complete with acceptable neurotoxicity,
developmental, and reproductive
toxicity studies.

ii. As explained in this unit, there are
no residual uncertainties for pre- and
post-natal toxicity.

iii. There are no residual uncertainties
identified in the exposure databases.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to thiram in drinking water. In addition,
the acute dietary exposure analysis used
FDA apple monitoring data and field
trial data along with the maximum PCT.
The chronic dietary exposure analysis
used tolerance level residues except for
apple along with the average PCT. In
addition, washing studies were
incorporated into the dietary analyses
since thiram is not a systemic pesticide
and will wash off during normal
washing procedures. These assessments
will not underestimate the exposure and
risks posed by thiram. These
assessments will not underestimate the
exposure and risks posed by thiram.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. Using DEEM-FCID, acute dietary
exposure at the 95th exposure percentile
is estimated at 0.012053 mg/kg bw/day
for the general U.S. population (1.9% of
the aPAD) and 0.008637 mg/kg bw/day
(62% of the aPAD) for females 13—49
years old, the population subgroup with
the highest % aPAD dietary exposure to
thiram.

2. Chronic risk. The chronic aggregate
risk assessment takes into account
exposure estimates from dietary
consumption of thiram (food and
drinking water). Dietary risk estimates
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were determined considering exposures
from food and drinking water using
EDWGs for surface water sources. Using
the DEEM-FCID software, dietary
exposure is estimated at 0.002257 mg/kg
bw/day for the general U.S. population
(15% of the cPAD) and 0.011943 mg/kg
bw/day (80% of the cPAD) for children
1-2 years old, the population subgroup
with the highest estimated chronic
dietary exposure to thiram.

3. Short-term and intermediate-term
risk. Short-term aggregate exposure
takes into account short-term residential
exposure plus chronic exposure to food
and water (considered to be a
background exposure level).
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

In aggregating short- and
intermediate-term risk, the Agency
routinely combines background chronic
dietary exposure (food + water) with
short/intermediate-term residential
exposure (dermal only). The combined
exposure may then be used to calculate
an MOE for aggregate risk. Using the
golfer scenario for adult males, adult
females, and children >6 years old,
combined with the applicable
subpopulation with the greatest dietary
exposure, the total short/intermediate-
term food and residential aggregate
MOEs are 600, 600, and 370,
respectively. As these MOEs are greater
than 100, the short- and intermediate-
term aggregate risks do not exceed the
Agency’s LOC.

4. Aggregate cancer risk for U.S.
population. Thiram is classified as “Not
Likely to be Carcinogenic to Humans”
based on lack of evidence for
carcinogenicity in mice or rats;
therefore, thiram is not expected to pose
a cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to thiram
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(colorimetric analytical method) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305-2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for thiram in or on banana.

V. Conclusion

Therefore, the expiration date on
time-limited tolerance for residues of
thiram in or on banana at 0.8 ppm is
being extended until March 31, 2015.
An extension of the time limited
tolerance has been imposed to allow the
Agency time to review additional
residue data submitted in consideration
of a permanent tolerance for banana.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children From Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority

Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: March 28, 2014.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.132, in the table in
paragraph (a), in the entry for “Banana”,
revise the Expiration/revocation date,
“3/31/14” to read ““3/31/15” to read as
follows:

§180.132 Thiram; tolerances for residues.

(a) * x %
Parts Expiration/
Commodity per revocation
million date
Banana? .............. o 3/31/15

1No U.S. registrations as of September 23,
2009.

* * * * *
[FR Doc. 2014—07556 Filed 4—-3—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799
[EPA-HQ-OPPT-2012-0209; FRL-9907-36]

Final Enforceable Consent Agreement
and Testing Consent Order for
Octamethylcyclotetrasiloxane (D4);
Export Notification

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; enforceable consent
agreement and testing consent order.

SUMMARY: Under the Toxic Substances
Control Act (TSCA), EPA has issued a
testing consent order (Order) that
incorporates an enforceable consent
agreement (ECA) with Dow Corning
Corporation, Evonik Corporation,
Momentive Performance Materials USA
Inc., Shin-Etsu Silicones of America,
Inc., and Wacker Chemical Corporation
(the Companies). The Companies have
agreed to certain environmental testing
that will be used by EPA to characterize
sources and pathways of release of
octamethylcyclotetrasiloxane (D4) to the

environment and resulting exposures of
aquatic and sediment dwelling
organisms to D4, contributing to the
Agency'’s efforts to understand potential
environmental effects of D4. This
document revises the listing for D4 in
the table of testing consent orders for
substances and mixtures with Chemical
Abstract Service (CAS) Registry
Numbers. This document announces the
ECA and the Order that incorporates the
ECA for this testing, and summarizes
the terms of the ECA. As a result of this
action, exporters of D4, CAS No. 556—
67-2, including persons who do not
sign the ECA, are subject to TSCA
export notification requirements.

DATES: The effective date of the ECA,
the Order that incorporates the ECA,
and this action is April 4, 2014.
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPPT-2012-0209, is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
information on the ECA, contact: Mark
Seltzer, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (202) 564—2901; email address:
seltzer.mark@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

This action is directed to the public
in general. The requirements in the ECA
and the Order that incorporates the ECA
only apply to those companies that are
specifically named in the ECA. As of
April 4, 2014 any person who exports or
intends to export any chemical that is
the subject of the ECA and the Order
that incorporates the ECA is subject to
the export notification requirements of

TSCA section 12(b) (see 40 CFR part
707, subpart D, and Unit IV.B.).
Although other types of entities could
also be affected, most chemical
manufacturers are usually identified
under North American Industrial
Classification System (NAICS) code 325
(Chemical manufacturing).

II. Background

A. What is
Octamethylcyclotetrasiloxane (D4)?

D4 is used as an intermediate for
silicone copolymers and other
chemicals. D4 is also used in industrial
processing applications as a solvent
(which becomes part of a product
formulation or mixture), finishing agent,
and an adhesive and sealant chemical
(Ref. 1). It is also used for both
consumer and commercial purposes in
paints and coatings, and plastic and
rubber products (Ref. 1) and has
consumer uses in polishes, sanitation,
soaps, detergents, adhesives, and
sealants (Ref. 2).

B. Why does EPA need environmental
effects data on D4?

D4 persists in sediment and
bioaccumulates in aquatic species. Data
show D4 to be toxic to aquatic and
sediment-dwelling species. EPA has
concerns regarding the environmental
effects of D4. Environmental testing will
help develop a better understanding of
the potential effects of this chemical in
the environment.

III. ECA Development and Conclusion

A. How is EPA going to obtain
environmental testing on D4?

EPA initiated steps and agreed to
enter into this ECA with the Companies.
On February 26, 2014, EPA received the
ECA signed by the Companies, and on
March 28, 2014, EPA signed the ECA
and the Order that incorporates the
ECA. The effective date of the ECA and
the Order that incorporates the ECA is
April 4, 2014.

EPA uses ECAs to accomplish testing
of chemicals for public health and
environmental effects where a
consensus exists concerning the need
for and scope of testing (40 CFR
790.1(c)). The procedures for ECA
negotiations and the factors for
determining whether a consensus exists
are described at 40 CFR 790.22.

B. What is the subject of the ECA and
order incorporating the ECA?

As specified in the ECA, the purpose
of the testing program is to conduct
environmental testing to help in
characterizing sources and pathways of
release of D4 to the environment and
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resulting exposures of aquatic and
sediment dwelling organisms to D4.

The signatory companies shall submit
a draft Study Plan and Quality
Assurance Project Plan (QAPP) to carry
out the environmental testing program
set forth in Section VII. and Appendices
1-8 of the ECA. EPA will review of the
signatory companies’ draft submissions
and, if consistent with Section IX.A. of
the ECA, shall approve the submissions.
The signatory companies shall conduct
environmental testing in accordance
with the Final Study Plan and Final
QAPP approved by EPA. Following
completion of environmental testing,
the signatory companies shall submit a
final report to EPA.

C. What testing does the ECA for D4
require?

The ECA requires testing for the
presence of D4 around specified
wastewater treatment plants (WWTP) at
the method detection limits specified in
the test standards described in
Appendices 4-8 of the ECA.

Environmental testing will be
conducted at direct discharge sites
WWTPs (Appendix 1 of the ECA). Direct
discharge sites are D4 manufacturing
and/or processing sites that discharge
process wastewater into the
environment after on-site wastewater
treatment. The concentration of D4 in
the WWTP effluent (Appendix 4 of the
ECA), and surface water (Appendix 5 of
the ECA), sediment (Appendix 7 of the
ECA), and biota (benthic organisms and
two species of fish as noted in
Appendix 8 of the ECA) in the WWTP
receiving stream will be measured.

Environmental testing will be
conducted at WWTPs serving indirect
discharge sites (Appendix 2 of the ECA).
Indirect discharge sites are D4
processing sites (including product
formulation sites) that discharge process
wastewater to offsite WWTPs. The
concentration of D4 in the WWTP
influent (Appendix 4 of the ECA),
effluent (Appendix 4 of the ECA), and
biosolids (Appendix 6 of the ECA),

along with surface water (Appendix 5 of
the ECA), sediment (Appendix 7 of the
ECA), and biota (benthic organisms and
two species of fish as noted in
Appendix 8 of the ECA) in the WWTP
receiving stream will be measured.

Primarily non-industrial WWTPs
receive less than 15% of wastewater
from industrial facilities and, preferably,
no wastewater from D4 manufacturing
or processing (including product
formulation) sites (Appendix 3 of the
ECA). Environmental testing will be
conducted at WWTPs serving primarily
non-industrial wastewater treatment
sites. The concentration of D4 in the
WWTP influent (Appendix 4 of the
ECA) and effluent (Appendix 4 of the
ECA), and biosolids (Appendix 6 of the
ECA), along with surface water
(Appendix 5 of the ECA), sediment
(Appendix 7 of the ECA), and biota
(benthic organisms and two species of
fish as noted in Appendix 8 of the ECA)
in the WWTP receiving stream will be
measured.

TABLE 1—REQUIRED TESTING, TEST STANDARDS, REPORTING REQUIREMENTS: PHASES OF THE TESTING PROGRAM FOR

D4
Event Phase Enforceable consent agreement (ECA) section and terms D((e;ggg;e
T e Effective date .........cccceeeieininenn. XXII. Date of Federal Register document publication ..............cccccooiiiiiiiinninnn. 0
2 Submission of Study Plan to | IX.A. No more than 120 days after effective date and at least 45 days prior to 120
EPA. testing initiation.
3 e Submission of Quality Assur- | IX.A. No more than 180 days after effective date and at least 45 days prior to 180
ance Project Plan (QAPP) to testing initiation (EPA Requirements for Quality Assurance Project Plans (QA/
EPA. R5)) (Ref. 3).
6 e Study Plan/QAPP Approval ........ IX.A. Study plan/QAPP approval at same time, within 60 days of receipt of QAPP 240
by EPA.
T o Start of testing ........ccceveveriennene IX.B. Testing start no more than 60 days after study plan/QAPP approval; specific 300
tests to be conducted at each site type as described in Unit 11I.C.
End of testing .....ccoocvveeiiiiee. IX.B. Testing completed within 360 days of testing start .............c.ccceeeene 660
Environmental Monitoring Report | IX.D. Final report no later than 150 days following completion of testing 810

1Number of days, starting with the day following the completion of the previous ECA phase.

D. What are the uses for the test data to
be developed under the ECA?

The final report is intended to be
released to the public, as described at
Section IX.D. of the ECA. These data
will be used to develop D4
environmental exposure and risk
assessments. In addition, the data could
be used by other Federal agencies (e.g.,
the Agency for Toxic Substances and
Disease Registry (ATSDR), the
Consumer Product Safety Commission
(CPSC), and the Food and Drug
Administration (FDA)) in assessing
chemical risks and in taking appropriate
actions within their programs.

IV. Other Impacts of the ECA

A. What if EPA should require
additional environmental testing on D4?

If EPA decides in the future that it
requires additional environmental
testing data, the Agency has authority to
re-open the testing consent order
process according to 40 CFR 790.68.

B. How does the order affect TSCA
export notification?

As of the effective date of the ECA
and the Order that incorporates the ECA
under TSCA section 4 (i.e., the date of
publication of this document in the
Federal Register) any of the Companies,
as well as any other person, who exports
or intends to export any D4 that is the
subject of this ECA and Order that
incorporates the ECA, in any form, are

subject to the export notification
requirements of TSCA section 12(b).
Procedures related to export notification
are described in 40 CFR part 707,
subpart D. EPA maintains lists of all
chemical substances and mixtures with
CAS numbers (40 CFR 799.5000) that
are subject to testing consent orders.
This document revises the listing for D4,
CAS. No. 556—67-2, that is the subject
of this ECA and Order that incorporates
the ECA in the list at 40 CFR 799.5000.

Section 553(b)(3)(B) of the
Administrative Procedure Act, 5 U.S.C.
553(b)(3)(B), provides that, when an
agency for good cause finds that public
notice and comment procedures are
impracticable, unnecessary, or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
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EPA has determined that there is good
cause for adding this chemical to the list
at 40 CFR 799.5000 without prior
proposal and opportunity for comment
because such notice and opportunity for
comment is unnecessary since the
export notification requirements are
imposed by statute. Section 12(b) of
TSCA requires any person who exports
or intends to export to a foreign country
a chemical substance or mixture for
which the submission of data is
required under TSCA section 4 to
submit a notification of the export or
intended export to EPA. TSCA section
12(b) operates regardless of whether this
chemical is added to the list at 40 CFR
799.5000; the inclusion of this chemical
in the list promotes awareness of that
operation of statutory law. Therefore,
EPA has determined that notice and an
opportunity for comment on whether
this chemical is added to the list at 40
CFR 799.5000 is unnecessary because
the export notification requirements in
TSCA section 12(b) would apply even if
this chemical is not added to 40 CFR
799.5000.

C. What are the economic implications
of the ECA?

Based on the economic analysis
conducted for the ECA, the Agency
expects the cost of the testing to be
performed under this ECA to range from
$1,000,000 to $1,200,000. The estimated
total cost for industry to conduct the
required testing under the ECA is
$1,200,000, which is the upper end of
the estimated cost range. EPA
anticipates that the costs for testing
under this ECA will have a low
potential for adverse economic impact
on the regulated community because the
costs for testing will be shared across
five companies that are signatories to
the ECA and the Order that incorporates
the ECA.

Export regulations promulgated
pursuant to TSCA section 12(b)—40
CFR part 707, subpart D—require only
a one-time notification to each foreign
country of export for each chemical for
which data are required to be developed
under TSCA section 4. EPA prepared
estimates of the cost and burden of the
July 27, 1993, amendment to the rules
implementing TSCA section 12(b) and
included these in the Information
Collection Request to support the rule
most recently updated in 2012 (Ref. 4).
EPA estimates that the average cost of
preparing and submitting the TSCA
section 12(b) notification for a submitter
of any TSCA section12(b) notification is
$79 when adjusted for inflation to 2012
dollars with an associated average
burden of 1.3 hours (Ref. 5).

V. References

As indicated under ADDRESSES, a
docket has been established for this
final rule under docket ID number EPA—
HQ-OPPT-2012-0209. The following is
a listing of the documents that are
specifically referenced in this action.
The docket includes these documents
and other information considered by
EPA, including documents that are
referenced within the documents that
are included in the docket, even if the
referenced document is not physically
located in the docket. For assistance in
locating these other documents, please
consult the technical person listed
under FOR FURTHER INFORMATION
CONTACT.

1. EPA. Chemical Data Reporting Database.
2012.

2. EPA. Inventory Update Reporting
Database. 2006.

3. EPA. EPA Requirements for Quality
Assurance Project Plans (QA/R5).

4. EPA. Export Notification Requirement;
Change to Reporting Requirements; Final
Rule. Federal Register (58 FR 40238, July 27,
1993.)

5. EPA. Estimates of Burden and Costs for
the Siloxanes Enforceable Consent
Agreement. 2014.

6. EPA. EPA ICR No.: 0795.14 Information
Collection Request for Notification of
Chemical Exports—TSCA Section 12(b)
Supporting Statement for Request for OMB
Review under the Paperwork Reduction Act,
OMB Control Number 2070-0030. 2012.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866

This action announces an Order that
incorporates an ECA between EPA and
the Companies. Under Executive Order
12866, entitled ‘“Regulatory Planning
and Review” (58 FR 51735, October 4,
1993), this action is not a “regulatory
action” subject to review by the Office
of Management and Budget (OMB).

B. Paperwork Reduction Act (PRA)

According to PRA (44 U.S.C. 3501 et
seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
request unless it displays a currently
valid control number assigned by OMB.
The OMB control numbers for the EPA’s
regulations in title 40 of the CFR are
listed in 40 CFR part 9.

The information collection
requirements related to the Order that
incorporates the ECA have already been
approved by OMB pursuant to PRA
under OMB control number 2070-0033
(EPA ICR No. 1139.09). The one-time
public burden for this collection of
information is estimated to be
approximately 200 hours per response

(i.e., per company), or 1,000 hours total
burden for the companies (Ref. 5).
Under PRA, “burden” means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
For this collection, it includes the time
needed to review instructions; complete
and review the collection of
information; and transmit or otherwise
disclose the information.

The information collection
requirements related to export
notification requirements under TSCA
section 12(b), including those related to
the ECA and the Order that incorporates
the ECA, have already been approved by
OMB pursuant to PRA under OMB
control number 2070-0030 (EPA ICR
No. 0795). The public reporting burden
for this information collection is
estimated to be 1.3 hours per response
(Ref. 6).

C. Regulatory Flexibility Act (RFA)

Since the issuance of the ECA and the
Order that incorporates the ECA, as well
as the applicability of the export
notification requirements of TSCA
section 12(b) to chemicals addressed in
the ECA and the Order that incorporates
the ECA, do not require the issuance of
a proposed rule, the requirements of
RFA (5 U.S.C. 601 et seq.) do not apply.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of UMRA (2 U.S.C. 1501 et seq.).
Therefore, this action is not subject to
the requirements of UMRA.

E. Executive Order 13132 and 13175

This action is not expected to impact
State or Tribal governments because
these governments are not expected to
export the chemicals covered by the
ECA or the Order that incorporates the
ECA. As such, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999). Nor will this action have Tribal
implications because it does not
significantly or uniquely affect the
communities of Indian Tribal
governments, or involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
Executive Order 13175, entitled
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“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 9, 2000), do not apply.

F. Executive Order 13045

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
does not apply to this action because
this action is not designated as an
“economically significant” regulatory
action as defined by Executive Order
12866 (see Unit VI.A.), nor does this
action establish an environmental
standard that is intended to have a
disproportionate effect on children. To
the contrary, this action will provide
data and information that EPA and
others can use to assess the risks of
these chemicals, including potential
risks to sensitive subpopulations.

G. Executive Order 13211

This action is not subject to Executive
Order 13211, entitled “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use.

H. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of NTTAA (15 U.S.C.
272 note) directs EPA to use voluntary

consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The testing conducted under the ECA
involves technical standards. The
Agency conducted a search to identify
potentially applicable voluntary
consensus standards. No such standard
was identified for environmental testing
of D4 that is the subject of the ECA.

I. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and

other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 799

Environmental protection, Chemicals,
D4, Exports, Hazardous substances,
Health and safety, Laboratories,
Octamethylcyclotetrasiloxane,
Reporting and recordkeeping
requirements, Siloxane.

Dated: March 28, 2014.

James Jones,
Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR chapter I is
amended as follows:

PART 799—[AMENDED]

m 1. The authority citation for part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.

m 2.In § 799.5000, revise the entry
“CAS Number 556—-67-2"" to read as
follows:

§799.5000 Testing consent orders for
substances and mixtures with Chemical
Abstract Service Registry Numbers.

* * * * *

CAS No. Substance or mixture name Testing FR publication date
556—67-2  Octamethylcyclotetrasiloxane (D4) ........ccccovvveienenen. Chemical fate .......c.ccooeevereeiciennes January 10, 1989.
Environmental effects ... January 10, 1989.
Environmental testing April 4, 2014.
* * * * *

[FR Doc. 2014—07557 Filed 4-3—14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2013-0002; [Internal
Agency Docket No. FEMA-8327]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation

status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at http://
www.fema.gov/fema/csb.shtm.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase


http://www.fema.gov/fema/csb.shtm
http://www.fema.gov/fema/csb.shtm
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Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a

flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective

enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.
Accordingly, 44 CFR Part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

I:Dé;\te <I:ertain
: Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date anac\;eairr:bllgniger
SFHAs
Region llI
Maryland:
Baltimore County, Unincorporated 240010 | March 24, 1972, Emerg; March 2, 1981, | May 5, 2014 ..... May 5, 2014
Areas. Reg; May 5, 2014, Susp.
West Virginia: Belmont, City of, Pleasants 540253 | February 19, 1976, Emerg; June 3, 1991, | ..... do . Do.
County. Reg; May 5, 2014, Susp.
Pleasants County, Unincorporated Areas .... 540225 | December 24, 1975, Emerg; June 3, 1991, | ...... do s Do.
Reg; May 5, 2014, Susp.
Saint Mary’s, City of, Pleasants County ....... 540156 | April 18, 1975, Emerg; June 3, 1991, Reg; | ...... {0 [o TR Do.
May 5, 2014, Susp.
Region IV
Georgia: Allenhurst, Town of, Liberty County 130350 | May 6, 1975, Emerg; June 17, 1986, Reg; | ...... (o [o TR Do.
May 5, 2014, Susp.
Bryan County, Unincorporated Areas ........... 130016 | July 15, 1975, Emerg; November 16, 1983, | ...... do s Do.
Reg; May 5, 2014, Susp.
Flemington, City of, Liberty County .............. 130124 | November 27, 1974, Emerg; May 17, 1982, | ...... (o [o TN Do.
Reg; May 5, 2014, Susp.
Gumbranch, City of, Liberty County ............. 130610 | N/A, Emerg; October 21, 2008, Reg; May 5, | ...... do i Do.
2014, Susp.
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FDgte (I:ertain
; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance rno Ion_ger
available in
SFHAs
Hinesville, City of, Liberty County ................ 130125 | June 13, 1975, Emerg; September 16, | ...... o [o TR Do.
1982, Reg; May 5, 2014, Susp.
Liberty County, Unincorporated Areas ......... 130123 | January 22, 1975, Emerg; December 1, | ...... do s Do.
1983, Reg; May 5, 2014, Susp.
Long County, Unincorporated Areas ............ 130127 | January 7, 1976, Emerg; September 27, | ...... do s Do.
1985, Reg; May 5, 2014, Susp.
Ludowici, City of, Long County ........c.ccecuee. 130128 | N/A, Emerg; May 21, 2007, Reg; May 5, | ...... o [o TR Do.
2014, Susp.
Pembroke, City of, Bryan County ................. 130017 | July 25, 1975, Emerg; August 1, 1986, Reg; | ...... o [o TR Do.
May 5, 2014, Susp.
Walthourville, City of, Liberty County ........... 130459 | N/A, Emerg; October 29, 2008, Reg; May 5, | ...... o [o TR Do.
2014, Susp.
Mississippi: DeSoto County, Unincorporated 280050 | March 4, 1975, Emerg; May 3, 1990, Reg; | ...... do s Do.
Areas. May 5, 2014, Susp.
Hernando, City of, DeSoto County ............... 280292 | September 25, 1975, Emerg; August 19, | ...... o [o TR Do.
1985, Reg; May 5, 2014, Susp.
Horn Lake, City of, DeSoto County .............. 280051 | March 7, 1975, Emerg; May 3, 1990, Reg; | ...... o [o TR Do.
May 5, 2014, Susp.
Olive Branch, City of, DeSoto County .......... 280286 | February 11, 1975, Emerg; July 2, 1987, | ...... o [o TR Do.
Reg; May 5, 2014, Susp.
Southaven, City of, DeSoto County ............. 280331 | August 16, 1982, Emerg; September 18, | ...... o [o TR Do.
1987, Reg; May 5, 2014, Susp.
Region V
Indiana: Monterey, Town of, Pulaski County 180333 | February 24, 1975, Emerg; April 15, 1988, | ...... (o [o IR Do.
Reg; May 5, 2014, Susp.
Pulaski County, Unincorporated Areas ........ 180482 | December 30, 1985, Emerg; April 1, 1988, | ...... [o o RN Do.
Reg; May 5, 2014, Susp.
Winamac, Town of, Pulaski County ............. 180212 | March 27, 1975, Emerg; December 1, | ...... [o [ R Do.
1992, Reg; May 5, 2014, Susp.
Region Vii
Kansas: Clay Center, City of, Clay County .. 200053 | July 18, 1974, Emerg; March 18, 1986, | ...... o [o TR Do.
Reg; May 5, 2014, Susp.
Clay County, Unincorporated Areas ............. 200052 | June 1, 1983, Emerg; September 27, 1985, | ...... o [o TR Do.
Reg; May 5, 2014, Susp.
Morganville, City of, Clay County ................. 200055 | February 6, 1995, Emerg; October 20, | ...... o [o TR Do.
1999, Reg; May 5, 2014, Susp.

*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: March 21, 2014.
David L. Miller,
Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2014-07587 Filed 4—3-14; 8:45 am]
BILLING CODE 9110-12-P

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 131213999-4281-02]
RIN 0648-BD82

Pacific Halibut Fisheries; Catch
Sharing Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

SUMMARY: The Assistant Administrator
(AA) for Fisheries, National Oceanic
and Atmospheric Administration
(NOAA), announces approval of the
Area 2A (waters off the U.S. West Coast)
Catch Sharing Plan (Plan), with
modifications recommended by the
Pacific Fishery Management Council
(Council), and implementing regulations
for 2014. These actions are intended to
enhance the conservation of Pacific
halibut and further the goals and
objectives of the Council. The
regulations of the International Pacific
Halibut Commission (IPHC) were
published on March 12, 2014 and the
sport fishing management measures in
this rule are an additional subsection of
those regulations.

DATES: This rule is effective April 1,
2014. The 2014 management measures
are effective until superseded.

ADDRESSES: Additional requests for
information regarding this action may
be obtained by contacting the
Sustainable Fisheries Division, NMFS
West Coast Region, 7600 Sand Point
Way NE., Seattle, WA 98115. For
information regarding all halibut
fisheries and general regulations not
contained in this rule contact the
International Pacific Halibut
Commission, 2320 W. Commodore Way,
Suite 300, Seattle, WA 98199-1287.
This final rule also is accessible via the
Internet at the Federal eRulemaking
portal at http://www.regulations.gov,
identified by NOAA-NMFS-2014-0009,
or at the Office of the Federal Register
Web site at http://www.access.gpo.gov/
su_docs/aces/aces140.html. Background
information and documents are
available at the NMFS West Coast
Region Web site at http://
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www.westcoast.fisheries.noaa.gov/
fisheries/management/pacific_halibut
management.html and at the Council’s
Web site at http://www.pcouncil.org.
Electronic copies of the Final Regulatory
Flexibility Analysis (FRFA) prepared for
this action may be obtained from http://
www.regulations.gov or from the West
Coast Region Web site at http://
www.westcoast.fisheries.noaa.gov/
fisheries/management/pacific_halibut
management.html.

FOR FURTHER INFORMATION CONTACT:
Sarah Williams, 206—526—4646, email at
sarah.williams@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

The IPHC has promulgated
regulations governing the Pacific halibut
fishery in 2014, pursuant to the
Convention between Canada and the
United States for the Preservation of the
Halibut Fishery of the North Pacific
Ocean and Bering Sea (Convention),
signed at Ottawa, Ontario, on March 2,
1953, as amended by a Protocol
Amending the Convention (signed at
Washington, DC, on March 29, 1979).
Pursuant to the Northern Pacific Halibut
Act of 1982 (Halibut Act) at 16 U.S.C.
773b, the Secretary of State accepted the
2014 IPHC regulations as provided by
the Northern Pacific Halibut Act of 1982
(Halibut Act) at 16 U.S.C. 773-773k.
NMFS published these regulations on
March 12, 2014 (79 FR 13906).

The Halibut Act provides that the
Regional Fishery Management Councils
may develop, and the Secretary may
implement, regulations governing
harvesting privileges among U.S.
fishermen in U.S. waters that are in
addition to, and not in conflict with,
approved IPHGC regulations. To that end,
the Council has adopted a Catch Sharing
Plan (Plan) allocating halibut among
groups of fishermen in Area 2A, which
is off the coasts of Washington, Oregon,
and California. The Plan allocates the
Area 2A catch limit among treaty Indian
and non-Indian commercial and sport
harvesters. The treaty Indian group
includes tribal commercial, tribal
ceremonial, and subsistence fisheries.
From 1988 through 1994, the Council
recommended and NMFS implemented
annual Catch Sharing Plans. In 1995, the
Council recommended and NMFS
approved and implemented a long-term
Catch Sharing Plan (60 FR 14651; March
20, 1995, as amended by 61 FR 35548).
In each of the intervening years between
1995 and the present, the Council has
recommended and NMFS has approved
minor revisions to the Plan to adjust for
the changing needs of the fisheries, in
accordance with 50 CFR 300.62. NMFS

implements the allocation scheme in the
Plan through annual regulations for
Area 2A. The proposed rule describing
the changes the Council recommended
to the Plan and resulting proposed Area
2A regulations for 2014 was published
on February 6, 2014 (79 FR 7156).

In previous years, NMFS has
published a final rule that includes both
the annual management measures for
Area 2A and the IPHC regulations. For
2014, NMFS determined that analyses
necessary to support the Area 2A
regulations could not be completed in
time for publication of a final rule
including both Area 2A and IPHC
regulations prior to the start of halibut
fisheries in Alaska and the treaty Indian
fisheries in Area 2A. Therefore, NMFS
published the IPHC regulations on
March 12, 2014 (79 FR 13906).
Consequently, this final rule contains
only regulations implementing the Plan
in Area 2A. The IPHC regulations apply
to commercial and treaty Indian
fisheries in Area 2A; therefore anyone
wishing to fish for halibut in Area 2A
should read both this final rule and the
March 12, 2014 rule on the Federal
Register that includes the IPHC
regulations.

Changes to the Pacific Fishery
Management Council’s Area 2A Catch
Sharing Plan

This final rule approves several
Council-recommended changes to the
Pacific Fishery Management Council’s
Area 2A Plan, and implements the Plan
through annual management measures.
For 2014, the Council has
recommended, and NMFS has included
in this final rule, several changes to the
recreational fishery in the South of
Humbug Mountain subarea in order to
address a pattern of quota exceedances
in this subarea. The Council
recommendation splits the existing
subarea, which includes portions of
both southern Oregon and northern
California, into two state-specific
subareas. This change will allow each
state to use the most effective available
management tools to keep the catch
within their respective quotas. The
existing Oregon/California sport fishery
allocation of 31.7 percent of the non-
tribal allocation is split into a 1 percent
California sport fishery allocation and a
30.7 percent Oregon sport fishery
allocation. The Council’s South of
Humbug Policy committee
recommended lowering the projected
catch in the South of Humbug area by
40 to 60 percent to begin a stepwise
process to bring the catches within the
quota. Therefore, the new California
subarea would be open to fishing from
May-July and September-October, with

the month of August closed as a quota
management measure. The State of
Oregon would monitor and manage the
Southern Oregon subarea in season to
avoid exceeding the quota.

Most of these changes did not
generate controversy at the relevant
Council meetings. Some members of the
public testified against the August
closure in the California subarea on the
basis that this would reduce income in
the affected ports. The Council formed
the South of Humbug Mountain
workgroup to examine the effect of
various management measures on
catches in the South of Humbug
Mountain area. The Council also formed
the South of Humbug Policy committee
to consider the workgroup analysis and
make recommendations for management
measure changes to reduce catch in this
area. The Policy committee ultimately
recommended reducing catch in this
area by 40 to 60 percent. Based on
analysis presented by the workgroup at
the September 2013 meeting, the
Council determined that this was the
best available measure to begin a
stepwise process for lowering the
projected catch in this area by 40 to 60
percent as recommended by the policy
committee. These changes are expected
to result in minimal environmental
impacts, and should reduce the catch in
the area south of Humbug Mountain
compared to the last several years.

Additionally for 2014, the Council has
recommended several minor changes to
the Plan that would: (1) Change the
deadline for applying for IPHC licenses
for incidental halibut retention in the
salmon troll and sablefish fisheries to
accommodate earlier start dates for such
retention; (2) eliminate the nearshore
fishery in the Washington North Coast
subarea, as the quota in this subarea is
generally used entirely by the all depth
fishery; (3) modify the season dates and
create a nearshore fishery in the
Columbia River subarea to create
additional opportunity in this
underutilized area; (4) modify the
public input provisions for the Oregon
central coast subarea to allow the State
to use methods other than workshops to
obtain public input; and (5) modify the
Oregon central coast subarea nearshore
fishery dates. This rule also adopts the
annual domestic management measures
for Area 2A. Changes to these
management measures from 2013 are
necessary to implement the IPHC’s
decision regarding the Area 2A Total
Allowable Catch (TAC) and the above-
described changes to the Catch Sharing
Plan.
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Incidental Halibut Retention in the
Sablefish Primary Fishery North of Pt.
Chehalis, Washington and the Salmon
Troll Fishery Along the West Coast

The Plan provides that incidental
halibut retention in the sablefish
primary fishery north of Pt. Chehalis,
Washington, will be allowed when the
Area 2A TAC is greater than 900,000 lb
(408.2 mt), provided that a minimum of
10,000 1b (4.5 mt) is available above a
Washington recreational TAC of 214,100
Ib (97.1 mt). In 2014, the TAC is 960,000
Ib (435.4 mt); therefore, the allocation
for incidental halibut retention in the
sablefish fishery is 14,274 1b (6.47 mt).
Landing restrictions were recommended
by the Council at its March 8-13, 2014,
meeting. NMFS will publish the
restrictions in a future final rule in the
Federal Register.

The Plan allocates 15 percent of the
non-Indian commercial TAC to the
salmon troll fishery in Area 2A. For
2014 that allocation is 29,671 1b (13.46
mt).

Comments and Responses

NMFS accepted comments through
February 21, 2014, on the proposed rule
for the Area 2A Plan and annual
management measures and received 29
public comment letters: One comment
letter each from Washington Department
of Fish and Wildlife (WDFW) and
Oregon Department of Fish and Wildlife
(ODFW) recommending season dates for
halibut sport fisheries in each state, one
letter from the Council correcting the
Plan language and resulting allocations
for the Oregon subareas and correcting
a season opening date in the
Washington North Coast subarea, one
letter from an individual commenting
on treaty rights, and 25 letters regarding
halibut fishing off California.

Comment 1: The WDFW held a public
meeting following the IPHC’s final 2014
TAC decisions to review the results of
the 2013 Puget Sound halibut fishery,
and to develop season dates for the 2014
sport halibut fishery. Based on the 2014
Area 2A TAC of 960,000 1b (435.4 mt),
the halibut quota for the Puget Sound
sport fishery is 57,393 1b (26 mt).
Because the catch in this area has
exceeded the quota in recent years,
WDFW has recommended a shorter
season for 2014, even though the
allocation to the Puget Sound subarea is
the same as 2013. Within the Puget
Sound sport halibut fishery, WDFW
recommends the following dates: In the
Eastern Region open May 9, 10, and 17;
May 22-25 (Thu—Sun); May 29-31
(Thu—Sun); and Saturday, June 7. In the
Western Region open May 22-25 (Thu—

Sun); May 29-31 (Thu—Sun); and
Saturday, June 7.

Response: NMFS agrees with WDFW'’s
recommended Puget Sound season
dates. These dates will help keep this
area within its quota, while providing
for angler enjoyment and participation.
Therefore, NMFS implements the dates
for this subarea as stated above, in this
final rule.

Comment 2: ODFW received public
comments on Oregon halibut fisheries
through a public meeting and an online
survey following the final TAC decision
by the IPHC. In the Central Coast
subarea, ODFW recommends the
following days for the spring fishery,
within this subarea’s parameters, for a
Thursday—Saturday season and with
weeks of adverse tidal conditions
skipped: Regular open days May 8-10,
May 22-24, June 5-7, and June 19-21.
Back-up dates will be July 3-5, July 17—
19, and July 31. For the summer fishery
in this subarea, ODFW recommends
following the Plan’s parameters of
opening the first Friday in August, with
open days to occur every other Friday—
Saturday, unless modified in-season
within the parameters of the Plan.
Under the Plan, the 2014 summer all-
depth fishery in Oregon’s Central Coast
Subarea occurs: August 1, 2; 15, 16; 29,
30; September 12, 13; 26, 27; October
10, 11; and 24, 25.

Additionally, ODFW pointed out that
the Catch Sharing Plan language, as
transmitted to NMFS by the Council,
incorrectly described the intended
source of the allocation to the new
Southern Oregon subarea as the Spring
all-depth allocation rather than the
Central Coast allocation. Therefore, the
proposed rule incorrectly listed the
allocation amounts to the Central coast
subarea spring fishery and the Southern
Oregon subarea. The Council submitted
corrected Plan language in their
comment letter, as described below.
ODFW supports the Council’s letter
correctly describing the allocations.

Response: NMFS agrees with ODFW’s
recommended Central Coast season
dates. These dates will help keep this
area within its quota, while providing
for angler enjoyment and participation.
Therefore, NMFS implements the dates
in this final rule. NMFS also agrees with
ODFWs clarification for the Central
coast subarea and Southern Oregon
subarea allocations and implements the
corrected allocations in this final rule.

Comment 3: The Pacific Fishery
Management Council submitted a letter
describing the incorrect Plan language
for the Southern Oregon allocation and
an incorrect date in the proposed rule
for the Washington North Coast subarea.
While the intended source of the

allocation for the Southern Oregon
subarea was correctly described the
ODFW report before the Council, it was
incorrectly described in Plan language
included in that report and transmitted
to NMFS after the Council made its final
recommendation. The Southern Oregon
subarea should be allocated 2 percent of
the Central Coast subarea allocation, as
was stated in the ODFW report and in
the final motion as approved by the
Council, and not allocated an amount
from the Central Coast spring fishery as
described in the proposed rule.

Response: NMFS supports the
Council’s corrected Plan language as
submitted because this language
accurately reflects the Council’s final
motion. NMFS also makes the
correction to the Washington North
Coast subarea date as described in this
final rule.

Comment 4: Several commenters
requested NMFS delay the
implementation of the Council’s
recommended August closure in the
newly created California subarea.
Several commenters stated that fishing
has improved each year and there is no
evidence that halibut is overfished in
Northern California. Several
commenters stated that the decision to
close the month of August is no longer
necessary because the IPHC survey
results for 2013 showed there was
100,000 lbs of exploitable biomass off
Northern California that was previously
undetected, and that this closure will
cause unnecessary economic hardship
to recreational anglers.

Response: NMFS agrees that catches
in northern California have increased
over the last several years and that
halibut are being managed at a
sustainable level, but NMFS does not
agree that this makes the August closure
in the California subarea unnecessary.
We believe the increase in catches
means more information is needed
about the relative abundance of halibut,
not that the allocation should be
increased at this time or that the August
closure should be delayed. While more
information is being gathered through
repeated stock assessment surveys it is
necessary to manage the California
subarea to its allocation, similar to all
other areas. A Council workgroup
analyzed Plan changes that would
reduce projected catch in California by
40 to 60 percent, relative to the most
recent 5 year average, in order to
manage this fishery in a manner more
consistent with the allocation
framework. The analysis showed that
even with a reduction of this magnitude,
catch in this area is projected to exceed
the allocation. However, NMFS believes
this management action to close the



18830

Federal Register/Vol. 79, No. 65/Friday, April 4, 2014/Rules and Regulations

recreational halibut fishery during the
month of August is a good first step in
attempting to manage this area in a
manner more consistent with the
allocation, while additional stock
assessment surveys are conducted to
help determine relative abundance of
the halibut resource in California.
Following the Council’s South of
Humbug workgroup’s analysis, CDFW
recommended closing the recreational
halibut fishery during August as the best
way to achieve the targeted reduction.
Other alternatives were analyzed and
considered, but they did not result in a
season structure that reduced projected
catch to the target level while still
providing some fishing opportunity.

By way of comparison, subareas in
Washington and Oregon have also seen
recreational fisheries attain their
subarea quotas at faster rates than
anticipated. In those cases, inseason
management action was taken to control
catch and manage in a manner
consistent with the allocations. Not
implementing the August closure in
California for 2014 would result in a
harvest much greater than the
allocation. NMFS believes it is
important to manage the halibut
resource in a manner consistent with
the Area 2A Catch Sharing Plan. The
Council did not recommend a change in
the allocations for Area 2A, and until
allocations are changed, there is a need
to manage this fishery to stay within the
overall allocation and subarea
allocations.

Regarding the results of the IPHC
survey, NMFS believes the commenters
misunderstand the implications of the
IPHC apportionment and survey results.
NMFS acknowledges that in an IPHC
presentation from the Interim Meeting,
there is a 100,000 lbs difference between
the Fishery Constant Exploitation Yield
values listed for Area 2A when the
expanded survey in 2013 is included
and when it is not. However, NMFS
does not agree that this means there is
simply 100,000 lbs of halibut now
available for harvest in California;
rather, the survey results show that Area
2A represented a larger portion of the
total coastwide halibut biomass. NMFS
also disagrees that this makes the
August closure unnecessary. 2013 was
the first year the IPHC survey operated
in Northern California, which is not
enough time to show trends in
abundance in this area or to delay
management changes necessary to
address several years of quota
exceedences. The IPHC is planning to
repeat the northern California survey
areas in 2014 and in additional stations
at shallow and deeper depths. NMFS
believes information gathered from the

continuing survey will guide any further
discussions relative to halibut
abundance.

NMEFS understands that closure of the
directed recreational halibut fishery in
August may have economic impacts on
businesses that rely on halibut.
However, this fishery restriction is
necessary to significantly reduce catch
and manage the fishery in a manner
more consistent with the current
allocation.

Comment 5: The allocation to the
California recreational fishery should be
increased to a more appropriate level to
reflect the abundance of Pacific halibut
off the California coast.

Response: As discussed above, the
IPHC conducts an annual stock
assessment survey in Area 2A. In 2013,
the survey was expanded into Northern
California, providing some initial
information on halibut abundance in the
area. The IPHC has recently announced
the expansion of the survey into new
areas including areas south of the
southern extent of the 2013 survey and
shallower and deeper depths for 2014.
Survey results will help inform any
discussions the Council may have on
Plan changes. The Council annually
addresses changes to the Plan. NMFS
believes the current allocations are
appropriate, given the information
available. Implementing the Plan, as
recommended by the Council, is the
best strategy for sustainable
management of the halibut resource in
Area 2A.

Comment 6: Several comments stated
National Standards 2 and 4 are designed
to require the Council and NMFS to use
the best available science and to allocate
fish equitably among different state
residents.

Response: While the regulations in
this rule are not subject to the National
Standards of the Magnuson Stevens Act,
the halibut TAC decision is made after
the IPHC Commissioners have
considered the best available science as
presented by the IPHC through stock
assessment models, which are informed
by the annual survey. As for National
Standard 4, the Plan and any changes
are discussed through the Council,
which has representatives from
Washington, Oregon, California, and
Idaho. Further, the Council hears advice
from advisory bodies composed of
industry representatives from all three
states and Plan changes go through a
two meeting process with time for the
public to comment on any concerns
regarding those changes. Plan changes
are implemented for the benefit of all
citizens.

Comment 7: Treaty rights should be
ended, they are divisive and serve no
purpose.

Response: This comment is beyond
the scope of this final rule and NMFS’
authority. The Plan allocates 35% of the
Area 2A TAC to the Tribes with treaty
rights to fish for halibut. This allocation
is consistent with the treaties and
caselaw interpreting those treaties,
which are federal law that govern the
actions of NOAA.

Changes From the Proposed Rule

On February 6, 2014, NMFS
published a proposed rule to modify the
Plan and recreational management
measures for Area 2A (79 FR 7156). The
provisions in the proposed rule were
based on the final 2A TAC of 960,000
Ib. The main changes in this final rule
are to add dates for sport fisheries that
were not listed in the proposed rule and
update the allocations to the Southern
Oregon and Central Coast subareas. The
proposed rule did not contain final
season dates because the states do not
submit their final season date
recommendations until the final TAC
decision is made by the IPHC and the
states have held their public meetings.
Additionally, this rule increases the
Southern Oregon subarea allocation and
decreases the Central Coast allocation to
match the appropriate Plan allocations,
as described in the Comments and
Responses section above; neither change
affects any other subareas. Finally, one
minor change is made to the
Washington North Coast subarea dates
to correct the error in the proposed rule
identified in the Council’s comment
letter. There are no other substantive
changes from the proposed rule.

Annual Halibut Management Measures

The sport fishing regulations for Area
2A, included in paragraph 26 below, are
consistent with the measures adopted
by the IPHC and approved by the
Secretary of State, but were developed
by the Pacific Fishery Management
Council and promulgated by the United
States under the Halibut Act. Section 26
refers to a section that is in addition to
and corresponds to the numbering in
the IPHC regulations published on
March 12, 2014 (79 FR 13906).

26. Sport Fishing for Halibut—Area 2A

(1) The total allowable catch of
halibut shall be limited to:

(a) 214,110 pounds (97.1 metric tons)
net weight in waters off Washington;
and

(b) 197,808 pounds (89.7 metric tons)
net weight in waters off California and
Oregon.
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(2) The Commission shall determine
and announce closing dates to the
public for any area in which the catch
limits promulgated by NMFS are
estimated to have been taken.

(3) When the Commission has
determined that a subquota under
paragraph (8) of this section is estimated
to have been taken, and has announced
a date on which the season will close,
no person shall sport fish for halibut in
that area after that date for the rest of the
year, unless a reopening of that area for
sport halibut fishing is scheduled in
accordance with the Catch Sharing Plan
for Area 2A, or announced by the
Commission.

(4) In California, Oregon, or
Washington, no person shall fillet,
mutilate, or otherwise disfigure a
halibut in any manner that prevents the
determination of minimum size or the
number of fish caught, possessed, or
landed.

(5) The possession limit on a vessel
for halibut in the waters off the coast of
Washington is the same as the daily bag
limit. The possession limit on land in
Washington for halibut caught in U.S.
waters off the coast of Washington is
two halibut.

(6) The possession limit on a vessel
for halibut caught in the waters off the
coast of Oregon is the same as the daily
bag limit. The possession limit for
halibut on land in Oregon is three daily
bag limits.

(7) The possession limit on a vessel
for halibut caught in the waters off the
coast of California is one halibut. The
possession limit for halibut on land in
California is one halibut.

(8) The sport fishing subareas,
subquotas, fishing dates, and daily bag
limits are as follows, except as modified
under the in-season actions in 50 CFR
300.63(c). All sport fishing in Area 2A
is managed on a “port of landing” basis,
whereby any halibut landed into a port
counts toward the quota for the area in
which that port is located, and the
regulations governing the area of
landing apply, regardless of the specific
area of catch.

(a) The area in Puget Sound and the
U.S. waters in the Strait of Juan de Fuca,
east of a line extending from 48°17.30
N. lat., 124°23.70" W. long. north to
48°24.10"N. lat., 124°23.70" W. long., is
not managed in-season relative to its
quota. This area is managed by setting
a season that is projected to result in a
catch of 57,393 1lbs (26 mt).

(i) The fishing season in eastern Puget
Sound (east of 123°49.50° W. long., Low
Point) is May 9, 10, and 17; May 22-25
(Thu—Sun); May 29-31; and Saturday,
June 7. The fishing season in western
Puget Sound (west of 123°49.50" W.

long., Low Point) is open May 22-25
(Thu—Sun); May 29-31; and Saturday,
June 7.

(ii) The daily bag limit is one halibut
of any size per day per person.

(b) The quota for landings into ports
in the area off the north Washington
coast, west of the line described in
paragraph (2)(a) of section 26 and north
of the Queets River (47°31.70” N. lat.), is
108,030 (49 mt).

(i) The fishing seasons are:

(A) Commencing on May 15 and
continuing 2 days a week (Thursday and
Saturday) until 108,030 (49 mt) are
estimated to have been taken and the
season is closed by the Commission, or
until May 24.

(B) If sufficient quota remains the
fishery will reopen on June 5 and/or
June 7, continuing 2 days per week
(Thursday and Saturday) until there is
not sufficient quota for another full day
of fishing and the area is closed by the
Commission. After May 24, any fishery
opening will be announced on the
NMFS hotline at 800-662-9825. No
halibut fishing will be allowed after
May 24 unless the date is announced on
the NMFS hotline.

(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Recreational fishing for
groundfish and halibut is prohibited
within the North Coast Recreational
Yelloweye Rockfish Conservation Area
(YRCA). It is unlawful for recreational
fishing vessels to take and retain,
possess, or land halibut taken with
recreational gear within the North Coast
Recreational YRCA. A vessel fishing in
the North Coast Recreational YRCA may
not be in possession of any halibut.
Recreational vessels may transit through
the North Coast Recreational YRCA with
or without halibut on board. The North
Coast Recreational YRCA is a C-shaped
area off the northern Washington coast
intended to protect yelloweye rockfish.
The North Coast Recreational YRCA is
defined in groundfish regulations at
§660.70(a).

(c) The quota for landings into ports
in the area between the Queets River,
WA (47°31.70” N. lat.), and Leadbetter
Point, WA (46°38.17"N. lat.), is 42,739
Ib (19.39 mt).

(i) This subarea is divided between
the all-waters fishery (the Washington
South coast primary fishery), and the
incidental nearshore fishery in the area
from 47°31.70’ N. lat. south to 46°58.00
N. lat. and east of a boundary line
approximating the 30 fm depth contour.
This area is defined by straight lines
connecting all of the following points in
the order stated as described by the
following coordinates (the Washington
South coast, northern nearshore area):

(1) 47°31.70" N. lat, 124°37.03" W. long;
(2) 47°25.67° N. lat, 124°34.79’ W. long;
(3) 47°12.82’ N. lat, 124°29.12" W. long;
(4) 46°58.00" N. lat, 124°24.24" W. long.

The south coast subarea quota will be
allocated as follows: 40,739 1b (18.48
mt) for the primary fishery and 2,000 lb
(0.9 mt) for the nearshore fishery. The
primary fishery commences on May 4,
and continues 2 days a week (Sunday
and Tuesday) until May 20. If the
primary quota is projected to be
obtained sooner than expected, the
management closure may occur earlier.
Beginning on June 1 the primary fishery
will be open at most 2 days per week
(Sunday and/or Tuesday) until the
quota for the south coast subarea
primary fishery is taken and the season
is closed by the Commission, or until
September 30, whichever is earlier. The
fishing season in the nearshore area
commences on May 4, and continues 7
days per week. Subsequent to closure of
the primary fishery the nearshore
fishery is open 7 days per week, until
42,739 1b (19.39 mt) is projected to be
taken by the two fisheries combined and
the fishery is closed by the Commission
or September 30, whichever is earlier. If
the fishery is closed prior to September
30, and there is insufficient quota
remaining to reopen the northern
nearshore area for another fishing day,
then any remaining quota may be
transferred in-season to another
Washington coastal subarea by NMFS
via an update to the recreational halibut
hotline.

(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Seaward of the boundary line
approximating the 30-fm (55 m) depth
contour and during days open to the
primary fishery, lingcod may be taken,
retained and possessed when allowed
by groundfish regulations at 50 CFR
660.360, subpart G.

(iv) Recreational fishing for
groundfish and halibut is prohibited
within the South Coast Recreational
YRCA and Westport Offshore YRCA. It
is unlawful for recreational fishing
vessels to take and retain, possess, or
land halibut taken with recreational gear
within the South Coast Recreational
YRCA and Westport Offshore YRCA. A
vessel fishing in the South Coast
Recreational YRCA and/or Westport
Offshore YRCA may not be in
possession of any halibut. Recreational
vessels may transit through the South
Coast Recreational YRCA and Westport
Offshore YRCA with or without halibut
on board. The South Coast Recreational
YRCA and Westport Offshore YRCA are
areas off the southern Washington coast
established to protect yelloweye
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rockfish. The South Coast Recreational
YRCA is defined at 50 CFR 660.70(d).
The Westport Offshore YRCA is defined
at 50 CFR 660.70(e).

(d) The quota for landings into ports
in the area between Leadbetter Point,
WA (46°38.17’ N. lat.), and Cape Falcon,
OR (45°46.00’ N. lat.), is 11,895 Ib (5.4
mt).

(i) This subarea is divided into an all-
depth fishery and a nearshore fishery.
The nearshore fishery is allocated 10
percent or 1,500 pounds of the subarea
allocation, whichever is less. The
nearshore fishery is restricted to the area
shoreward of the boundary line
approximating the 30 fm (55 m) depth
contour from Leadbetter Point to the
Washington/Oregon border and the
boundary line approximating the 40 fm
(73 m) depth contour in Oregon. The
nearshore fishery opens May 5, and
continues 3 days per week (Monday—
Wednesday) until the nearshore
allocation is taken, or September 30,
whichever is earlier. The all depth
fishing season commences on May 1,
and continues 4 days a week
(Thursday—Sunday) until 8,564 1b (3.8
mt) are estimated to have been taken
and the season is closed by the
Commission, whichever is earlier. The
fishery will reopen on August 7 and
continue 4 days a week (Thursday—
Sunday) until 2,141 1b (0.97 mt) has
been taken and the season is closed by
the Commission, or until September 30,
whichever is earlier. Subsequent to this
closure, if there is quota remaining in
the Columbia River subarea, but it is
insufficient for another fishing day, then
any remaining quota may be transferred
inseason to another Washington and/or
Oregon subarea by NMFS via an update
to the recreational halibut hotline. Any
remaining quota would be transferred to
each state in proportion to its
contribution.

(ii) The daily bag limit is one halibut
of any size per day per person.

(iii) Pacific Coast groundfish may not
be taken and retained, possessed or
landed, except sablefish and Pacific cod
when allowed by Pacific Coast
groundfish regulations, when halibut
are on board the vessel, during days
open to the all depth fishery only.

(iv) Taking, retaining, possessing or
landing halibut on groundfish trips is
only allowed in the nearshore area on
days not open to all-depth Pacific
halibut fisheries.

(e) The quota for landings into ports
in the area off Oregon between Cape
Falcon (45°46.00" N. lat.) and Humbug
Mountain (42°40.50” N. lat.), is 185,621
Ib (84.2 mt).

(i) The fishing seasons are:

(A) The first season (the “inside 40-
fm” fishery) commences July 1, and
continues 7 days a week, in the area
shoreward of a boundary line
approximating the 40-fm (73-m) depth
contour, or until the sub-quota for the
central Oregon “inside 40-fm” fishery of
22,274 1b (10.1 mt), or any in-season
revised subquota, is estimated to have
been taken and the season is closed by
the Commission, whichever is earlier.
The boundary line approximating the
40-fm (73-m) depth contour between
45°46.00" N. lat. and 42°40.50’ N. lat. is
defined at §660.71(k).

(B) The second season (spring season),
which is for the “all-depth” fishery, is
open May 8-10, May 22-24, June 5-7,
and June 19-21. The projected catch for
this season is 113,229 1b (51.3 mt). If
sufficient unharvested quota remains for
additional fishing days, the season will
re-open. Depending on the amount of
unharvested quota available, the
potential season re-opening dates will
be: July 3-5, July 17-19, and July 31. If
NMEFS decides inseason to allow fishing
on any of these re-opening dates, notice
of the re-opening will be announced on
the NMFS hotline (206) 526—6667 or
(800) 662—9825. No halibut fishing will
be allowed on the re-opening dates
unless the date is announced on the
NMEFS hotline.

(C) If sufficient unharvested quota
remains, the third season (summer
season), which is for the “all-depth”
fishery, will be open August 1, 2; 15, 16;
29, 30; September 12, 13; 26, 27;
October 10, 11; and 24, 25; or until the
combined spring season and summer
season quotas in the area between Cape
Falcon and Humbug Mountain, OR, are
estimated to have been taken and the
area is closed by the Commission, or
October 31, whichever is earlier. NMFS
will announce on the NMFS hotline in
July whether the fishery will re-open for
the summer season in August. No
halibut fishing will be allowed in the
summer season fishery unless the dates
are announced on the NMFS hotline.
Additional fishing days may be opened
if sufficient quota remains after the last
day of the first scheduled open period
on August 1, 2014. If, after this date, an
amount greater than or equal to 60,000
1b (27.2 mt) remains in the combined
all-depth and inside 40-fm (73-m) quota,
the fishery may re-open every Friday
and Saturday, beginning August 8 and
ending October 31. If after September 1,
an amount greater than or equal to
30,000 1b (13.6 mt) remains in the
combined all-depth and inside 40-fm
(73-m) quota, and the fishery is not
already open every Friday and Saturday,
the fishery may re-open every Friday
and Saturday, beginning September 5

and 6, and ending October 31. After
September 1, the bag limit may be
increased to two fish of any size per
person, per day. NMFS will announce
on the NMFS hotline whether the
summer all-depth fishery will be open
on such additional fishing days, what
days the fishery will be open and what
the bag limit is.

(ii) The daily bag limit is one halibut
of any size per day per person, unless
otherwise specified. NMFS will
announce on the NMFS hotline any bag
limit changes.

(iii) During days open to all-depth
halibut fishing, no Pacific Coast
groundfish may be taken and retained,
possessed or landed, except sablefish
and Pacific cod, when allowed by
Pacific Coast groundfish regulations, if
halibut are on board the vessel.

(iv) When the all-depth halibut
fishery is closed and halibut fishing is
permitted only shoreward of a boundary
line approximating the 40-fm (73-m)
depth contour, halibut possession and
retention by vessels operating seaward
of a boundary line approximating the
40-fm (73-m) depth contour is
prohibited.

(v) Recreational fishing for groundfish
and halibut is prohibited within the
Stonewall Bank YRCA. It is unlawful for
recreational fishing vessels to take and
retain, possess, or land halibut taken
with recreational gear within the
Stonewall Bank YRCA. A vessel fishing
in the Stonewall Bank YRCA may not
possess any halibut. Recreational
vessels may transit through the
Stonewall Bank YRCA with or without
halibut on board. The Stonewall Bank
YRCA is an area off central Oregon, near
Stonewall Bank, intended to protect
yelloweye rockfish. The Stonewall Bank
YRCA is defined at § 660.70(f).

(f) The quota for landings into ports
in the area south of Humbug Mountain,
OR (42°40.50" N. lat.) to the Oregon/
California Border (42°00.00” N. lat.) is
3,712 1b (1.68 mt).

(i) The fishing season commences on
May 1, and continues 7 days per week
until the subquota is taken, or October
31, whichever is earlier.

(ii) The daily bag limit is one halibut
per person with no size limit.

(g) The quota for landings into ports
south of the Oregon/California Border
(42°00.00’° N. lat.) and along the
California coast is 6,240 1b (2.8 mt).

(i) The fishing season will be open
May 1 through July 31, 7 days a week
and September 1 through October 31, 7
days per week.

(ii) The daily bag limit is one halibut
of any size per day per person.
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Classification

Section 5 of the Northern Pacific
Halibut Act of 1982 (Halibut Act, 16
U.S.C. 773c) allows the Regional
Council having authority for a particular
geographical area to develop regulations
governing the allocation and catch of
halibut in U.S. Convention waters as
long as those regulations do not conflict
with IPHC regulations. This action is
consistent with the Pacific Council’s
authority to allocate halibut catches
among fishery participants in the waters
in and off the U.S. West Coast.

This action has been determined to be
not significant for purposes of Executive
Order 12866.

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) in
association with the proposed rule for
the 2014 Area 2A Catch Sharing Plan.
The final regulatory flexibility analysis
(FRFA) incorporates the IRFA, a
summary of the significant issues raised
by the public comments in response to
the IRFA, if any, and NMFS’ responses
to those comments, and a summary of
the analyses completed to support the
action. NMFS received no comments on
the IRFA. A copy of the FRFA is
available from the NMFS West Coast
Region (see ADDRESSES) and a summary
of the FRFA follows.

The main management objective for
the Pacific halibut fishery in Area 2A is
to manage fisheries to remain within the
TAC for Area 2A, while also allowing
each commercial, recreational (sport),
and tribal fishery to target halibut in the
manner that is appropriate to meet both
the conservation requirements for
species that co-occur with Pacific
halibut and the needs of fishery
participants in particular fisheries and
fishing areas. The changes to the Plan
are described above.

Under the Regulatory Flexibility Act
(RFA), NMFS must identify the small
entities impacted by this rule, describe
the impact, and describe any alternative
actions considered. This action will
affect fishing entities, including
commercial and charter or party boats,
and towns or communities in the fishing
areas. Under the Small Business
Administration’s (SBA) regulations
implementing the RFA, a fishing entity
is considered ‘““small” if it has gross
annual receipts of less than $19.0
million. A governmental jurisdiction
(i.e., town or community) is considered
a small entity if it has fewer than 50,000
people. For marinas and charter or party
boats, a small business is one with
annual receipts not in excess of $7.0
million. Although many small and large
nonprofit enterprises track fisheries
management issues on the West Coast,

the changes to the Plan and annual
management measures will not directly
affect those enterprises. Similarly,
although many fishing communities are
small governmental jurisdictions, no
direct regulations for those
governmental jurisdictions will result
from this rule. However, charter boat
operations and participants in the non-
treaty directed commercial fishery off
the coast of Washington, Oregon, and
California, are small businesses that are
directly regulated by this rule. These
businesses are vessels that are issued
IPHC licenses. In 2013 (the most recent
data available), 608 vessels were issued
IPHC licenses to retain halibut. IPHC
issues licenses for: The directed
commercial fishery in Area 2A (149
licenses in 2013); incidental halibut
caught in the salmon troll fishery (332
licenses in 2013); and the charterboat
fleet (127 licenses in 2013). No vessel
may participate in more than one of
these three fisheries per year.

The major effect of halibut
management on small entities will be
from the internationally set TAC
decisions made by IPHC. Based on the
recommendations of the states, and as
conveyed through the Council, NMFS is
implementing minor changes to the Plan
that maximize recreational and
commercial opportunities under the
allocations that result from the TAC.
There are no large entities involved in
the halibut fisheries; therefore, none of
these changes will have a
disproportionate negative effect on
small entities versus large entities.
Based on the economic dimensions of
the fishery, these minor proposed
changes to the Plan are not expected to
have a significant economic impact on
a substantial number of small entities.
The decreased TAC and associated
management measures lead to combined
fleetwide declines of under $700,000 n
terms of ex-vessel revenues and
recreational expenditures relative to
2013.

As described above, NMFS received
25 letters opposed to closing the new
California subarea in August because of
the economic impacts of this closure,
many of these letters cited the results of
a recent IPHC biological survey off
California. These issues are addressed in
the responses to Comment 4 above.

Pursuant to Executive Order 13175,
the Secretary recognizes the sovereign
status and co-manager role of Indian
tribes over shared Federal and tribal
fishery resources. Section 302(b)(5) of
the Magnuson-Stevens Fishery
Conservation and Management Act
establishes a seat on the Council for a
representative of an Indian tribe with
federally recognized fishing rights from

California, Oregon, Washington, or
Idaho. The U.S. Government formally
recognizes that 13 Washington tribes
have treaty rights to fish for Pacific
halibut. In general terms, the
quantification of those rights is 50
percent of the harvestable surplus of
Pacific halibut available in the tribes’
usual and accustomed fishing areas
(described at 50 CFR 300.64). Each of
the treaty tribes has the discretion to
administer their fisheries and to
establish their own policies to achieve
program objectives. Accordingly, tribal
allocations and regulations, including
the changes to the Plan, have been
developed in consultation with the
affected tribe(s) and, insofar as possible,
with tribal consensus.

NMFS prepared an environmental
assessment (EA) for the continued
implementation of the Plan for 2014—
2016 and the AA concluded that there
will be no significant impact on the
human environment as a result of this
rule. A copy of the EA is available from
NMF'S (see ADDRESSES).

NMFS conducted a formal section 7
consultation under the Endangered
Species Act for the Area 2A Catch
Sharing Plan for 2014-2016 addressing
the effects of implementing the Plan on
ESA-listed yelloweye rockfish, canary
rockfish, and bocaccio in Puget Sound,
the Southern Distinct Population
Segment (DPS) of green sturgeon,
salmon, marine mammals, and sea
turtles. In the biological opinion the
Regional Administrator determined that
the implementation of the Catch Sharing
Plan for 2014-2016 is not likely to
jeopardize the continued existence of
Puget Sound yelloweye rockfish, Puget
Sound canary rockfish, Puget Sound
bocaccio, Puget Sound Chinook, Lower
Columbia River Chinook, and green
sturgeon. It is not expected to result in
the destruction or adverse modification
of critical habitat for green sturgeon or
result in the destruction or adverse
modification of proposed critical habitat
for Puget Sound yelloweye rockfish,
canary rockfish, bocaccio. In addition,
the opinion concluded that the
implementation of the Plan is not likely
to adversely affect marine mammals, the
remaining listed salmon species and sea
turtles, and is not likely to adversely
affect critical habitat for Southern
resident killer whales, stellar sea lions,
leatherback sea turtles, any listed
salmonids, and humpback whales.
Further, the Regional Administrator
determined that implementation of the
Catch Sharing Plan will have no effect
on southern eulachon; this
determination was made in a letter
dated March 12, 2014.



18834

Federal Register/Vol. 79, No. 65/Friday, April 4, 2014/Rules and Regulations

NMEFS finds good cause to waive the
30-day delay in effectiveness and make
this rule effective on filing with the
Office of the Federal Register, pursuant
to 5 U.S.C. 553(d)(3), so that this final
rule may become effective on April 1,
2014. Leaving the 2013 annual
management measures in place could
harm to the halibut stock, because those
measures are not based on the most
current scientific information. Also,
because the 2014 TAC is lower than the
2013 TAGC, allowing the 2013 measures
to remain in place could cause drastic
management changes later in the year to
prevent exceeding the lower 2014
subarea allocations once the 2014
measures are implemented and the 2014
Plan is approved. Those measures might
significantly impact the fishery
members by causing them to curtail
effort or possibly lose revenue. Finally,
this final rule approves the Council’s
2014 Plan that responds to the needs of
the fisheries in each state and approves
the portions of the Plan allocating
incidentally caught halibut in the
salmon troll and sablefish primary
fisheries, which start April 1. Therefore,
allowing the 2013 subarea allocations
and Plan to remain in place would not
respond to the needs of the fishery and
would be in conflict with the Council’s
final recommendation for 2014. Finally,
this rule could not be published earlier
due to a delay in completing the
accompanying biological opinion and
environmental assessment. For all of
these reasons, a delay in effectiveness
could ultimately cause economic harm
to the fishing industry and associated
fishing communities by reducing fishing
opportunity later in the year to keep
catch in the subareas within the lower
2014 allocations or result in harvest
levels inconsistent with the best
available scientific information. As a
result of the potential harm to the
halibut stock and fishing communities
that could be caused by delaying the
effectiveness of this final rule, NMFS
finds good cause to waive the 30-day
delay in effectiveness and make this
rule effective upon filing with the Office
of the Federal Register.

Authority: 16 U.S.C. 773 et seq.
Dated: April 1, 2014.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2014-07536 Filed 4-1-14; 4:15 pm]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 130903775-4276-02]
RIN 0648-BD65

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Specifications
and Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is implementing the
specifications for fishing year (FY) 2014
for butterfish, as well as other
management measures for the species
managed under the Atlantic Mackerel,
Squid, and Butterfish Fishery
Management Plan. NMFS previously set
specifications for longfin squid and Illex
squid for 3 years in 2012 (FYs 2012—
2014) and, therefore, new specifications
for these species are not included in this
year’s specification rulemaking.
Likewise, NMFS set specifications for
mackerel for 3 years in 2013 (2013—
2015), so new mackerel specifications
are not included in this action. This
action increases the butterfish
acceptable biological catch by 8 percent
and the butterfish landings limit by 24
percent compared to FY 2013. This
action also increases the butterfish
Phase 3 trip limit from 500 Ib (0.23 mt)
to 600 1b (0.27 mt) for longfin squid/
butterfish moratorium permit holders;
establishes a 236-mt cap on river herring
(blueback and alewife) and shad
(American and hickory) catch in the
mackerel fishery; and raises the post-
closure possession limit for longfin
squid to 15,000 1b (6.80 mt) for vessels
targeting Illex squid.

DATES: Effective April 4, 2014.
ADDRESSES: Copies of the 2014
specifications document, including the
Environmental Assessment (EA), is
available from John K. Bullard, Regional
Administrator, Greater Atlantic Regional
Fisheries Office (formerly Northeast
Regional Office), National Marine
Fisheries Service, 55 Great Republic
Drive, Gloucester, MA 01930. This
document is also accessible via the
Internet at http://www.nero.noaa.gov.
NMEF'S prepared a Final Regulatory
Flexibility Analysis (FRFA), which is
contained in the Classification section
of this rule. Copies of the FRFA and the
Small Entity Compliance Guide are

available from: John K. Bullard,
Regional Administrator, at the address
provided above.

FOR FURTHER INFORMATION CONTACT: Aja
Szumylo, Fishery Policy Analyst, 978—
281-9195.

SUPPLEMENTARY INFORMATION:

Background

Specifications, as referred to in this
rule, are the combined suite of
commercial and recreational catch
levels established for 1 or more FYs.
The specification process also allows for
the modification of a select number of
management measures, such as closure
thresholds, gear restrictions, and
possession limits. The Mid-Atlantic
Fishery Management Council’s
(Council) process for establishing
specifications relies on provisions
within the Atlantic Mackerel, Squid,
and Butterfish (MSB) Fishery
Management Plan (FMP) and its
implementing regulations, as well as
requirements established by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). Specifically,
section 302(g)(1)(B) of the Magnuson-
Stevens Act states that the Scientific
and Statistical Committee (SSC) for each
Regional Fishery Management Council
shall provide its Council ongoing
scientific advice for fishery management
decisions, including recommendations
for acceptable biological catch (ABC),
preventing overfishing, maximum
sustainable yield, and achieving
rebuilding targets. The ABC is a level of
catch that accounts for the scientific
uncertainty in the estimate of the stock’s
defined overfishing level (OFL).

The Council’s SSC met on May 15 and
16, 2013, confirming FY 2014
specifications for Illex squid, longfin
squid, and Atlantic mackerel (mackerel)
and recommending ABCs for the FY
2014 butterfish specifications. A
proposed rule for FY 2014 MSB
specifications and management
measures was published on January 10,
2014 (79 FR 1813); the public comment
period for the proposed rule ended
February 10, 2014. NMFS set the
specifications for longfin squid and Illex
squid for 3 years in 2012 (77 FR 51858;
August 27, 2012) and for mackerel in
2013 (78 FR 3346; January 16, 2013).
Information on these specifications is
not included in this action (except for
in Table 1), but can be found in the final
rules for those actions, as referenced
above.

The MSB regulations require the
specification of annual catch limits
(ACL) and accountability measures
(AM) for mackerel and butterfish (both
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squid species are exempt from the ACL/
AM requirements because they have a
life cycle of less than 1 year). In
addition, the regulations require the
specification of domestic annual harvest
(DAH), domestic annual processing
(DAP), and total allowable level of
foreign fishing (TALFF), along with
joint venture processing for (JVP)
commercial and recreational annual
catch totals (ACT) for mackerel, the
butterfish mortality cap in the longfin

squid fishery, and initial optimum yield
(IOY) for both squid species. Details
concerning the Council’s development
of these measures were presented in the
preamble of the proposed rule and are
not repeated here.

The Council recommended that up to
3 percent of the total ACL for mackerel,
up to 3 percent of the IOY for Illex and
longfin squid, and up to 2 percent of the
butterfish ACT could be set aside to
fund projects selected under the 2014

Mid-Atlantic Research Set-Aside (RSA)
Program. The final RSA allocation for
longfin squid, 635 mt, is subtracted from
the IOY for longfin squid in the table
below. The butterfish award, 115 mt, is
accounted for within the 1,106-mt
unallocated portion of the butterfish
ACT that covers discards in other
fisheries (i.e., the ACL minus the
Commercial ACT), and is thus not
reflected in the table below.

TABLE 1—FINAL SPECIFICATIONS, IN METRIC TONS (MT), FOR MACKEREL FOR 2013-2015, BUTTERFISH FOR FY 2014,
AND LONGFIN AND ILLEX SQUID FOR THE FY 2013—-2014 FISHING YEAR

Specifications Mackerel Butterfish lllex Longfin
Unknown 18,200 Unknown Unknown
43,781 9,100 24,000 23,400
43,781 9,100 N/A N/A
34,907 8,190 N/A N/A
2,443 N/A N/A N/A
N/A N/A 22,915 21,810
33,821 3,200 22,915 21,810
0 N/A N/A N/A
0 0 N/A N/A
N/A ** N/A 635

3,884

**Part of ACT that accounts for discards in other fisheries.

Final FY 2014 Specifications for
Butterfish

Details regarding the derivation of the
Council’s recommended butterfish
specifications were included in the
proposed rule, and are not repeated
here. This action establishes the
butterfish specifications as
recommended by the Council. The
butterfish ACL is set equal to the ABC,
and there is a 10-percent buffer between
ACL and ACT for management
uncertainty, which results in an ACT of
8,190 mt. The DAH and DAP are set at
3,200 mt, and the butterfish discard cap
in the longfin fishery is maintained at
3,884 mt. The remaining 1,106 mt of the
ACT allows for discards in other
fisheries to minimize the likelihood of
an ACL overage, and covers the RSA
allocation of 115 mt. Additionally,
consistent with MSB regulations,

butterfish TALFF is set at zero for FY
2014. Butterfish TALFF is only
specified to address bycatch by foreign
fleets targeting mackerel TALFF.
Because no mackerel TALFF was
allocated for FYs 2013-2015, butterfish
TALFF is also set at zero.

Consistent with FY 2013, the FY 2014
butterfish mortality cap is allocated by
Trimester, as follows:

TABLE 2—TRIMESTER ALLOCATION OF

BUTTERFISH MORTALITY CAP ON
THE LONGFIN SQUID FISHERY FOR
2014

: Metric
Trimester Percent tons
I (Jan—Apr) ....cccoceveeennen. 65 2,525
Il (May—Aug) 3.3 128
Il (Sep—Dec) 31.7 1,231
Total oo 100 3,884

This action also increases the
butterfish possession limit in Phase 3 of
the directed butterfish fishery.
Currently, NMFS manages the directed
butterfish fishery in three phases. Table
3 shows the phases and possession
limits, and the fishery moves from
Phase 1, to Phase 2, and to Phase 3
when catch reaches specified thresholds
throughout the year. When NMFS
projects the butterfish harvest to reach
the catch threshold for Phase 3, the trip
limit for all limited access permit
holders is currently reduced to 500 1b
(0.23 mt) to avoid quota overages, but
the incidental trip limit remains at 600
1b (0.27 mt). This action increases the
Phase 3 possession limit from 500 1b
(0.23 mt) to 600 1b (0.27 mt) to be
consistent with the current incidental

butterfish trip limit.

TABLE 3—THREE-PHASE BUTTERFISH MANAGEMENT SYSTEM

Phase

Longfin squid/butterfish moratorium permit trip limit

> 3 inch (7.62 cm) mesh

< 3 inch (7.62 cm) mesh

Squid/butterfish inci-
dental catch permit trip

limit

Unlimited
5,000 Ib (2.27 mt)
600 Ib (0.27 mt)

2,500 Ib (1.13 mt)
2,500 Ib (1.13 mt)
600 Ib (0.27 mt)

600 Ib (0.27 mt)
600 Ib (0.27 mt)
600 Ib (0.27 mt)
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This action implements the following
quota thresholds to reduce the trip
limits for Phases 2 and 3 (Tables 4 and
5):

TABLE 4—BUTTERFISH THRESHOLDS
FOR REDUCING TRIP LIMITS FOR
PHASE 2

Trip limit Butterfish

Months {ﬁgeuscggg harvest
(metric tons)

(percent)

Jan—Feb .... 52 1,658
Mar—Apr .... 57 1,838
May—Jun ... 64 2,044
Jul-Aug ..... 70 2,249
Sept-Oct ... 77 2,455
Nov-Dec ... 82 2,635

TABLE 5—BUTTERFISH THRESHOLDS
FOR REDUCING TRIP LIMITS FOR
PHASE 3

Trip limit '
: Butterfish
Months trﬁrdeuscgg)lg harvest
(percent) (metric tons)
Jan—Feb .... 66 2,121
Mar-Apr .... 71 2,275
May-Jun ... 77 2,455
Jul-Aug ..... 82 2,635
Sept-Oct ... 88 2,815
Nov-Dec ... 93 2,969

Proposed River Herring and Shad
Catch Cap in the Mackerel Fishery

This action establishes a river herring
and shad (RH/S) catch cap in the
mackerel fishery. In order to limit RH/

S catch, Amendment 14 to the FMP (79
FR 10029, February 24, 2014) includes
the provision to allow the Council to set
a RH/S cap. However, the actual value
of the cap must be set through annual
specifications. As such, this action
implements the Council’s recommended
RH/S catch cap of 236 mt, which
represents the estimated median amount
of RH/S that would have been caught,
had the commercial mackerel fishery
landed its current quota of 33,821 mt for
each year during 2005-2012, based on
analysis of observer and landings. RH/

S caught on all trips that land 20,000 Ib
(9.07 mt) or more of mackerel count
against the cap. Once NMFS estimates
that directed mackerel trips have caught
95 percent of the 236-mt RH/S cap, the
directed mackerel fishery will close, and
NMFS will institute a 20,000-1b (9.07-
mt) mackerel trip limit, as currently
occurs if the directed mackerel fishery
closes. The RH/S cap amount should
create a strong incentive for the fleet to
avoid RH/S, allows for the possibility of
the full mackerel quota to be caught if
the fleet can avoid RH/S, and should

reduce RH/S catches over time,
compared to what would occur without
a cap, given recent data.

Longfin Squid Possession Limit
Increase

This action increases the Trimester II
longfin squid post-closure possession
limit for longfin squid/butterfish
moratorium permit holders from 2,500
Ib (1.13 mt) to 15,000 Ib (6.80 mt) of
longfin squid for vessels targeting Illex
squid if they are fishing seaward of the
Illex mesh exemption line and have
more than 10,000 1b (4.54 mt) of Illex
onboard. In recent years, fishermen are
reporting that, to remain in compliance
with longfin squid regulations, they
sometimes have to discard large
quantities of longfin squid while Illex
fishing during longfin squid Trimester II
after that trimester closes (i.e., from July
10-August 31 in 2012). Increasing the
longfin squid possession limit to
accommodate the multi-day nature of
Illex fishing trips reduces the potential
for high levels of regulatory discarding
of longfin squid on such trips. Requiring
a minimal Illex possession requirement
of 10,000 1b (4.54 mt) helps ensure that
vessels are actually Illex fishing when
they utilize this provision, and
restricting the possession limit increase
to areas beyond the Illex mesh
exemption line will help prevent vessels
returning from Illex fishing from
targeting longfin squid in inshore areas
after a Trimester II closure. This action
does not change the post-closure
possession limit for longfin squid
during Trimesters I (January 1-April 30)
or III (September 1-December 31). The
post-closure possession limit for longfin
squid remains 2,500 lb (1.13 mt) during
those Trimesters.

Corrections

This final rule also makes minor
corrections to existing regulations, and
reinstates regulations that were
inadvertently deleted in previous
rulemakings. NMFS implements these
adjustments under the authority of
section 305(d) to the Magnuson-Stevens
Act, which provides that the Secretary
of Commerce may promulgate
regulations necessary to ensure that
amendments to an FMP are carried out
in accordance with the FMP and the
Magnuson-Stevens Act. These
adjustments, which are identified and
described below, are necessary to clarify
current regulations or the intent of the
FMP and do not substantively impact
any existing regulations.

NMEFS corrects references to a now
obsolete section of the regulatory text at
§648.26(a)(1)(iii). NMFS clarifies the
coordinates at §648.23(a)(3) to more

accurately define the Illex exemption
line. Most significantly, this action
proposes to create a southern boundary
for the exemption by extending the
southernmost point eastward until it
intersects with the boundary of the
Exclusive Economic Zone. In addition,
this rule reinstates the coordinates for
the MSB bottom trawling restricted
areas (i.e., Oceanographer Canyon and
Lydonia Canyon) at § 648.23(a)(4), and
the Tier 3 closure threshold for the
mackerel fishery at § 648.24(b)(1)(ii),
which were inadvertently deleted in
previous rulemakings.

Comments and Responses

NMEFS received 101 comments on the
proposed rule. Four were from industry
groups, including the Garden State
Seafood Association (GSSA), Lund’s
Fisheries Incorporated (Lund’s), the
Cape Cod Commercial Fishermen’s
Alliance (CCCFA), and the Angler’s
Conservation Network (ACN). Four were
from environmental groups, including
the Herring Alliance, Wild Oceans, the
Pew Charitable Trusts (Pew), and The
Natural Resources Defense Council
(NRDC). The remaining 93 comments
were from individuals. Only comments
relevant to the measures considered the
2014 Specifications and Management
Measures are addressed below.
Comments related to other fishery
management actions or general fishery
management practices are not addressed
here.

Comments on Butterfish Specifications
and Management Measures

Comment 1: GSSA and Lund’s both
commented in support of the Council’s
recommended butterfish specifications,
including the DAH, the butterfish
mortality cap, and the 3-phase butterfish
management system. Both groups look
forward to the opportunity to for a
directed butterfish fishery in 2014.

Response: NMFS is implementing the
specifications as proposed.

Comment 2: GSSA and Lund’s both
commented in support of the proposed
increase to the Phase 3 butterfish
possession limit for longfin squid/
butterfish moratorium permit holders.

Response: NMFS concurs with the
commenters, and believes that aligning
the incidental butterfish possession
limit and the Phase 3 possession limit
for longfin squid/butterfish moratorium
permit holders will reduce regulatory
confusion.

Comment 3: One individual
commented that there should be no
increase in butterfish catch, and that the
increase has no basis in fact.

Response: NFMS disagrees. As
described in the proposed rule for this
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action, the Council’s recommended
specifications are based on a NMFS
Northeast Fisheries Science Center
(NEFSC) analysis that suggested that
increasing the butterfish ABC to 9,100
mt (from 8,400 mt in 2013) would be
extremely unlikely to cause overfishing
if the 2014 butterfish biomass were
similar to butterfish biomass from 2006—
2012. In addition, the NEFSC recently
completed an assessment for butterfish,
which found that butterfish stock is not
overfished and overfishing is not
occurring (Northeast Fisheries Science
Center. 2014. 58th Northeast Regional
Stock Assessment Workshop (58th
SAW) Assessment Summary Report. US
Dept Commer, Northeast Fish Sci Cent
Ref Doc. 14-03; 44 p. Available from:
National Marine Fisheries Service, 166
Water Street, Woods Hole, MA 02543—
1026, or online at http://nefsc.noaa.gov/
publications/).

Comment 4: One individual
commented that there should be a
commercial cap on butterfish catch. The
commenter stated that trawlers
devastate the butterfish population in
certain areas and ruin fishing for
recreational fisherman. The commenter
went on to state that butterfish are an
important forage species for striped
bass, and that, when butterfish
populations are low, fishing for striped
bass and bluefish are virtually
nonexistent because these predatory fish
migrate to areas where more forage fish
are available.

Response: NMFS notes that total
commercial butterfish catch is limited
by the butterfish ABC. Overall catch
recommendations by the Council and
the SSC are based on fishery stock
assessments, which take natural
mortality (including predation) into
account. Although difficult to account
for with available information, the role
of species like butterfish in the complex
ocean ecosystem is therefore considered
in setting allocations. NMFS conducts
research and investigates ways of
incorporating ecosystem approaches
into management that in the future
could be considered for species like
butterfish.

Comment on the Post-Closure Longfin
Squid Possession Limit Increase

Comment 5: GSSA commented in
support of the proposed increase to the
Trimester II post-closure longfin squid
possession limit for vessels targeting
Illex squid.

Response: NMFS concurs with the
commenters. Increasing the Trimester II
post-closure longfin squid possession
limit should reduce regulatory
discarding on Illex squid trips.

Comments on the River Herring and
Shad Catch Cap

Comment 6: GSSA and Lund’s
expressed concern that the 236-mt RH/
S catch cap will jeopardize the optimum
yield (OY) of the mackerel fishery if it
returns this winter and spring. They
noted that National Standard 1 requires
the maintenance of OY for the U.S.
fishing industry on a continuing basis.

Response: The Council’s
recommendation of 236 mt represents
the estimated median amount of RH/S
that would have been caught, had the
commercial mackerel fishery landed its
current quota of 33,821 mt for each year
during 2005-2012, based on analysis of
observer and landings. According to the
National Standard 1 guidelines, OY is
achieved by balancing the objectives of
the fishery management plan with the
various interests that comprise the
greatest benefit to the nation, while at
the same time preventing overfishing of
the stock in question. As discussed in
the EA for 2013 MSB Specifications, the
most recent action to set mackerel
specifications, the established mackerel
quotas are designed to prevent
overfishing while allowing for the
fishery to catch the specified quota. As
noted in the Council’s analysis for 2014
MSB Specifications, the recommended
RH/S cap level is intended to allow the
mackerel fishery to catch its full quota
if it achieves a relatively low RH/S
encounter rate. This means that the
selected RH/S quota should allow the
fishery to achieve OY. NMFS agrees that
the RH/S cap amount should create a
strong incentive for the fleet to avoid
RH/S while allowing for the possibility
of the full mackerel quota to be caught.

Comment 7: GSSA and Lund’s
acknowledged the fishing industry’s
responsibility to reduce RH/S catch, as
required by National Standard 9, but
note that the industry has been actively
engaged in bycatch reductions for these
species for several years as part of the
ongoing University of Massachusetts
Dartmouth School of Marine Science
and Technology (SMAST) and
Massachusetts Division of Marine
Fisheries (MADMEF) bycatch avoidance
and shoreside monitoring program.
They expressed disappointment that the
bycatch avoidance program is sufficient
to reduce Atlantic sea scallop fleet
interactions with yellowtail flounder,
but that it is not good enough for
managing the region’s pelagic fisheries.

Response: The Atlantic sea scallop
fishery does not depend on the SMAST/
MADMTF bycatch avoidance program to
limit yellowtail flounder bycatch.
Rather, the scallop fishery is subject to
a cap on yellowtail catch that, if

exceeded, results in area and seasonal
closures of the scallop fishery. Each
fishing year, the New England Fishery
Management Council and NMFS set
limits on the amount of yellowtail
flounder that the scallop fishery can
catch. If the scallop fishery exceeds its
limits, seasonal area closures are
triggered. The avoidance program helps
the scallop fishery remain below the
applicable yellowtail sub-ACL, which is
what the river herring bycatch
avoidance program would help the
mackerel fishery do in the face of the
new RH/S catch cap.

Comment 8: GSSA and Lund’s
asserted that the cap has no biological
foundation and no measurable benefits
to RH/S.

Response: As noted in the
Amendment 14 final rule, data from the
recent Atlantic States Marine Fisheries
Commission (ASMFC) assessments for
RH/S are insufficient to determine a
biologically based catch cap for these
species, and/or the potential effects on
these populations if a catch cap is
implemented on a coast-wide scale. In
the absence of biologically based data,
the cap is based on recent RH/S catch
in the mackerel fishery. The Council
and NMFS believe that capping the
allowed level of RH/S catch in the
mackerel fishery should provide an
incentive for the industry to avoid RH/
S, and may help to minimize, but will
at least limit encounters with these
species. Though it is difficult to
measure the benefits of the catch cap on
RHY/S stocks without absolute
abundance estimates, NMFS believes
that, until better stock status
information is available, implementing a
cap will allow for better characterization
of RH/S encounters in the mackerel
fishery, and prevent RH/S catch from
increasing beyond current levels.

Comment 9: GSSA and Lund’s
recommended that the 456-mt cap
considered by the Council be applied
during FY 2014. They believe the higher
cap will increase the chances that the
fleet will be able to target mackerel,
should they return in abundance this
year.

Response: The Council’s analysis
suggested that, by setting the RH/S cap
at 456 mt, the mackerel industry would
only have to avoid RH/S encounter rates
similar to those observed in 2007 and
2012, the 2 recent years with the highest
RH/S encounter rates, in order to catch
the entire mackerel quota without
attaining the RH/S cap. The Council
determined, and NMFS agrees, that the
456-mt cap would not provide sufficient
incentive for industry to continue to
avoid RH/S. The selected 236-mt cap is
expected to allow the fleet to catch the
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entire mackerel quota if RH/S
interactions are kept to a minimum.

Comment 10: GSSA and Lund’s
asserted that the midwater trawl fleet is
being accused of negatively impacting
the region’s RH/S stocks without
evidence, and without attempts to
assign relative mortality to the range of
issues facing RH/S recovery in the
region. They note that the region’s
alewife runs are dramatically improving
as habitat is reclaimed and
environmental factors have provided for
good recruitment in recent years.

Response: The impacts of RH/S catch
in the mackerel fishery are not clear.
Despite some signs of recovery for RH/
S in some regions, the assessments of
these species have concluded that they
are depleted and that commercial
fishing is a contributing factor. The
Council recommended, and NMFS
agrees with, addressing this by
establishing the RH/S cap for the
mackerel fishery. NMFS has also
established a working group to evaluate
all threats to river herring populations
and possible solutions and ways of
protecting river herring, and shad would
benefit from the ultimate measures
aimed at protecting river herring.

Comment 11: The NRDC, Pew, the
Herring Alliance, ACN, CCCFA, Wild
Oceans, and 91 individuals commented
in support of a RH/S cap that would
close the directed mackerel fishery
when 95 percent of the cap has been
reached. Commenters point to the
depleted state of RH/S stocks, and the
importance of these species as food
sources for ocean predators. They also
assert that the cap will provide strong
incentive for offshore trawlers to avoid
these fish in order to catch their target
species.

Response: NMFS concurs with the
commenters, and believes the RH/S cap
should create an incentive for the fleet
to avoid RH/S while allowing for the
operation of the mackerel fishery.

Comment 12: The NRDC, Pew, the
Herring Alliance, and ACN urged NMFS
to retroactively account for all RH/S
catches from January 1, 2014, forward.
These groups also urged NMFS to
implement the RH/S cap as soon as
possible and waive the 30-day delay of
the final rule’s effective date for good
cause. Pew and the Herring Alliance
noted that a majority of mackerel
landings happen from January to April,
and that the greatest incidental catch of
RH/S will likely occur during these
months. Pew and the Herring Alliance
went on to state that, if RH/S catch after
January 1, 2014, meets or exceeds the
cap, NMFS should close the mackerel
fishery immediately to prevent
additional, significant catch. Pew and

the Herring Alliance argued that similar
actions form a strong precedent to waive
the 30-day delay in effectiveness for the
final rule. They cite that NMFS waived
the 30-day delay in effectiveness for
midwater trawl vessels in Closed Area

I (CA 1) because a delay would have
failed to increase observer coverage and
control at-sea dumping of unsampled
catch in time for an annual pulse of
effort in CA I, and that this delay would
have pushed back data collection by up
to 1 year (74 FR 56567; November 2,
2009).

Response: NMFS will retroactively
account for RH/S catch in the mackerel
fishery from January 1, 2014, to the
present. Given our intent to
retroactively account for RH/S catch, we
believe a waiver of the 30-day delay in
effectiveness is justified so that NMFS is
able to enforce a closure of the mackerel
fishery related to the RH/S cap, should
that become necessary.

Comment 13: Wild Oceans asked that,
in lieu of Wild Oceans’ preferred course
of managing RH/S in a Federal FMP,
NMFS devote the resources necessary to
facilitate comprehensive conservation of
RH/S throughout state and Federal
waters, by coordinating management
across Council jurisdictions (Mid-
Atlantic and New England) and
overlapping fisheries (Atlantic herring
and mackerel).

Response: NMFS is committed to
engaging in proactive, coordinated
conservation efforts for RH/S. NMFS
considers river herring to be a species of
concern, but recently (78 FR 48944,
August 12, 2013) determined that listing
river herring as either threatened or
endangered under the Endangered
Species Act is not warranted at this
time. Following this determination,
NMEF'S established a technical working
group and continues to work closely
with the ASMFC and other partners to
develop a long-term, dynamic
conservation plan for river herring from
Canada to Florida. The working group
will evaluate the impact of ongoing
restoration and conservation efforts
(e.g., the RH/S caps in the mackerel and
Atlantic herring fisheries), as well as
new fisheries management measures,
which should benefit the species. It will
also review new information produced
from ongoing research, including
genetic analyses, ocean migration
pattern research, and climate change
impact studies, to assess whether recent
reports showing higher river herring
counts in the last 2 years represent
sustained trends. NMFS is also
committed to working with partners and
tribal governments to continue
implementing important conservation
efforts and fund needed research for

river herring. NMFS intends to revisit
its river herring status determination
within the next 5 years.

Comment 14: The Herring Alliance,
Pew, and ACN also requested
management of RH/S in a Federal FMP,
and argued that, while the proposed
catch cap is a first step, it is ultimately
insufficient to prevent further
population declines. They stated that
the Magnuson-Stevens Act requires all
stocks in need of conservation and
management to be added to an FMP,
and that an FMP would align Federal
management more closely with state
moratoria and sustainable fishery plans.

Response: The issue of Federal
management of RH/S in an FMP is not
considered in this action. The Council
initiated Amendment 15 to the MSB
FMP to explore the need for
conservation and management of RH/S,
and analyze all of the Magnuson-
Stevens Fishery Conservation and
Management Act (MSA) provisions (i.e.,
management reference points,
description and delineation of essential
fish habitat, etc.) required for a Federal
FMP. Scoping for MSB Amendment 15
began in October 2012 (77 FR 65867).
The Council completed a document that
examined a range of issues related to
Federal management for RH/S. The
document presented legal requirements
for managing species under the MSA,
the existing management and protection
of RH/S, and the potential benefits of
managing them under the MSA in
contrast to the other authorities already
providing protection. After reviewing
the document, the Council determined
at its October 2013 meeting that it
should not go forward with the
development of Amendment 15 at this
time. The Council’s decision was based
on a range of considerations related to
ongoing RH/S conservation and
management efforts, including
conservation efforts for RH/S at the
local, state and Federal level, the
pending incidental catch caps for RH/S
in the Atlantic mackerel and Atlantic
herring fisheries, the recent
determination by NMFS that river
herring are not endangered or
threatened, and the NMFS commitment
to expand engagement in river herring
conservation following the ESA
determination. The Council also
decided to re-evaluate Federal
management of RH/S in 3 years after a
number of other actions related to RH/
S conservation have been implemented.

Comment 15: Wild Oceans, Pew, the
Herring Alliance, and ACN expressed
concerns about the ability of NMFS to
monitor and enforce the cap, given that
key measures in MSB Amendment 14
were disapproved. They state that 100-
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percent observer coverage on large
capacity vessels and accountability
measures to curtail the discarding of
catch at-sea (slippage) are essential to an
effective RH/S cap, given the fleet’s
fishing capacity and its demonstrated
propensity for episodic, high impact
bycatch events.

Response: While increases to observer
coverage may improve the quality of
data used to determine the rate of RH/

S bycatch in the mackerel fishery,
NMFS disagrees that the RH/S catch cap
cannot be administered without the
observer coverage and slippage cap
measures disapproved in Amendment
14. Several key measures approved in
Amendment 14 will be instrumental in
administration of the cap. Amendment
14 implemented a pre-trip notification
requirement for the mackerel fishery to
help with the identification of directed
mackerel trips and the placement of
observers on those trips. Amendment 14
also expanded sampling requirements to
assist observers in the successful and
complete collection of data on observed
trips, and instituted a prohibition on
slippage on observed mackerel trips.

In addition, the Council and NMFS
are moving forward with the
development of actions to address the
disapproved observer coverage
measures and the slippage cap. To
address the disapproved observer
coverage measures, NMFS has taken the
lead on an omnibus amendment that
would create the framework for
industry-funded monitoring programs
for all Northeast FMPs. The amendment
will activate industry-funded observer
coverage when NMFS has funding
available to cover its costs to administer
these programs. The omnibus
amendment also includes coverage
targets for the Atlantic mackerel fishery.

To address the disapproved slippage
cap, the Council recently took final
action on Framework Adjustment 9 to
the MSB FMP at its February 2014
meeting. The Council selected an
alternative that would require vessels to
return to port if they release catch prior
to making it available for sampling by
an observer for reasons other than safety
concerns, mechanical failure, or dogfish
clogging the pump. The Council is
finalizing the analysis supporting its
recommendation, after which it will
submit Framework 9 for NMFS review.

Comment 16: The Herring Alliance
commented that, even with 100-percent
coverage, slippage would hinder the
goals of the cap by skewing observer
and landings data. They cited the
midwater trawl CA I provisions again in
saying that NMFS has already
acknowledged that accurate catch
composition records cannot be obtained

for dumped catch (75 FR 73979,
November 30, 2010). In addition, the
Herring Alliance asserted that NMFS
documented slippage as a problem that
directly affects the administration of the
butterfish mortality cap on the longfin
squid fishery, where longfin squid hauls
have been slipped due to the presence
of butterfish.

Response: NMFS agrees with the
commenter that the best way to obtain
catch composition information is
through full sampling of hauls by
observers. As noted in the previous
response, NMFS will address the issue
of discarding of unsampled catch on
observed trips by implementing a
prohibition on slippage through
Amendment 14. In addition, the Council
recently took final action on a measure
to further deter slippage events. NMFS
believes that these requirements should
improve the quality of data used to
estimate the RH/S catch caps.

NMEFS reiterates that the slippage
prohibition and the requirement that
captains submit released catch affidavit
to document all slippage events (also
implemented in Amendment 14) are
also a requirement for longfin squid
permit holders, which can help address
any issues with the administration of
the butterfish mortality cap that may
have resulted from past slippage events.

Comment 17: Wild Oceans expressed
disappointment that NMFS
representative who participated in MSB
Amendment 14 did not, in their view,
proactively help the Council resolve the
agency’s concerns about observer
coverage and slippage. They praised the
Mid-Atlantic Council for continuing to
pursue these issues in new actions in
spite of the disapprovals, and
encouraged NMFS to work
constructively with the Council to
improve monitoring of the mackerel
fishery.

Response: This comment
misrepresents the events that led up to
the partial approval of Amendment 14.
NMFS staff provided guidance and
input on Amendment 14 throughout the
process and warned the Council of the
problems associated with its observer
coverage and slippage alternatives on
several occasions. NMFS has clearly
explained the reasons for disapproving
measures in Amendment 14 (79 FR
10029; February 24, 2014) and that
discussion is not included in this rule.
NMFS is working with Council to
resolve the issues and has taken the lead
on resolving the observer coverage
issues disapproved in Amendment 14.

Comment 18: The NRDC, Pew, the
Herring Alliance, CCCFA, and ACN
supported transitioning towards a
biologically based cap on RH/S as soon

as possible. The Herring Alliance and
Pew went on to say that a biologically
based cap should include an analysis of
the status of river populations of RH/S
in discrete geographic regions, and
should also account for directed and
incidental catch of RH/S in state waters.
The Herring Alliance and Pew also
advocated for review of the cap by the
Council’s SSC to improve oversight of
cap determination, and that there be an
annual review of the cap, similar to the
review conducted on the butterfish
mortality cap on the longfin squid
fishery.

Response: Both NMFS and the
Council would like to move towards a
biologically based RH/S catch cap as
soon as possible. As noted above, NMFS
plans to work with state and Federal
partners over the coming 3-5 years to
support research that will fill important
data gaps that limited recent
assessments for these species. In
addition, the Council has already
indicated it is interested in involving its
SSC in the determination of RH/S catch
caps in the future. In the meantime, the
cap will be reviewed annually during
the specifications setting process, and
the best available scientific information
will be used to adjust the cap level. The
annual evaluation and re-specification
of the cap may include certain elements
of the periodic reviews done for the
butterfish mortality cap on the longfin
squid fishery, including estimates of
scientific uncertainty of the catch cap
estimate, and estimates of RH/S
mortality in the mackerel fishery.

The ASMFC continues to manage RH/
S catch in state waters. At this time,
there is no coordination between the
Federal cap on RH/S in the mackerel
fishery, and catch limits in state waters
set by the ASMFC. As noted in the
Council analysis for 2014 specifications,
Council and NMFS technical staffs
continue to investigate the application
of a regional cap spanning multiple
fisheries and jurisdictions. However, the
scope of this action and Amendment 14
are limited to RH/S catch in the
mackerel fishery.

Comment 19: While they support
implementation of the cap, Wild Oceans
and the Herring Alliance asserted that a
more effective cap, in terms of reducing
mortality, would have been set at the
median of recent actual RH/S catch,
rather than what catch would have been
had the mackerel fishery landed its full
quota from 2005-2012. The Herring
Alliance went further in suggesting that
NMFS should scale back catch based on
the advice in the NMFS report for data
poor stocks, and that the cap should be
adjusted annually as scientific
information becomes available through
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better monitoring, in accordance with
National Standard 2.

Response: The Council and NMFS are
committed to minimizing RH/S
encounters in the mackerel fishery.
However, data do not appear to be
robust enough to determine a
biologically based catch cap for RH/S,
and/or the potential effects on these
populations if a catch cap is
implemented on a coast-wide scale.
Given these limitations, the Council
chose to balance its goal of minimizing
RH/S catch in the mackerel fishery, with
the goal of allowing the mackerel fishery
the potential to attain its full quota. The
Council’s preferred 2014 RH/S catch cap
of 236 mt is reflective of these goals.

The commenters reference NOAA
Technical Memorandum NMFS—
SEFSC-616 (Calculating Acceptable
Biological Catch for Stocks that Have
Reliable Catch Data Only (Only Reliable
Catch Stocks—ORCS; 2011)). The
memorandum was developed by a
Working Group comprised of
representatives from seven of the eight
SSCs, five of the six NMFS Science
Centers, NMFS Headquarters, academic
institutions, a state agency, and an NGO
to offer guidance that can be used to set
ABCs for managed stocks that only have
reliable catch data, are lightly fished,
and appear to have stable or increasing
trends. The report recommends
doubling catch during a stable period to
create an OFL, setting the ABC at 50 to
90 percent of the OFL, and then tracking
the stock to see how the adjusted catch
levels affect abundance. The Council
did not evaluate the appropriateness of
this method for establishing the 2014
RH/S cap because RH/S are not
managed species, and because the focus
of the cap is limiting RH/S catch in the
mackerel fishery rather than the
establishment of total catch levels for
the entire RH/S stock. Instead, the
Council found it most appropriate to set
the cap based on recent catch in the
mackerel fishery. The Council may
choose to consider the applicability of
the guidance in the ORCS Technical
Memorandum when setting the RH/S
catch cap in future years, if it desires.

Comment 20: While they supported
the 95-percent closure threshold, the
Herring Alliance and Pew point to
analysis in Amendment 14 that suggests
that earlier closures of the mackerel
fishery could lead to relatively higher
benefits to RH/S populations. They
discussed that the 95-percent threshold
will need to be evaluated based on
fishery performance, and if the cap is
exceeded, that the threshold must be
adjusted to prevent the mackerel fishery
from exceeding the cap in the future.
They asserted that a lower threshold

may be needed if observer coverage is
not available to accurately monitor the
cap.

%esponse: The Amendment 14
analysis discusses the RH/S cap
conceptually because the actual
establishment of the RH/S cap was
deferred to the annual specifications
process. In evaluating the concept of the
cap, the Council concluded that,
compared to setting the cap at a high
level, setting the cap lower could result
in earlier closures of the mackerel
fishery, which could lead to
comparatively higher benefits to RH/S
populations. In contrast, the
commenters imply that the Council’s
Amendment 14 analysis suggests that
lower closure thresholds, rather than a
lower overall cap level, would lead to
higher benefits for RH/S. Lowering the
closure threshold would have the same
effect as lowering the overall cap, and
thus is likely to result in similar
potential benefits to RH/S populations.
However, the closure threshold is only
a means to ensuring that the overall cap
is not exceeded. The overall cap should
be set to reach the desired conservation
benefit, and the closure threshold
should be set secondarily in support of
ensuring the cap is not exceeded. The
Council will likely evaluate the
effectiveness of the closure threshold in
ensuring that the cap is not exceeded,
and make any necessary adjustments, as
part of the specifications process for
upcoming fishing years. At that time,
the Council can also evaluate whether
observer coverage levels are sufficient to
monitor the cap, and may recommend
additional management measures to
ensure appropriate cap implementation.

Comment 21: The Herring Alliance
suggests that, as an accountability
measure, any overages of the RH/S catch
cap in a given year should be deducted
from the catch cap for the subsequent
year, but that underages of the catch cap
should not be carried over.

Response: The Council did not
contemplate accountability measures for
the RH/S cap in Amendment 14 or the
2014 specifications, and would need to
consider this type of measure in a
separate action.

Comment 22: Pew and the Herring
Alliance advocate for coordination
between the RH/S caps between the
mackerel and herring fisheries. In
particular, they suggest that the
implementing language should be
revised so that measures apply to trips
“fishing for, catching, possessing,
transferring, or landing” the specified
amount of mackerel to be consistent
with the Atlantic Herring FMP.

Response: NMFS has added text to the
regulations to clarify that the cap

applies to trips that land over 20,000 1b
(9.08 mt) of mackerel. The commenter
referenced language in the Atlantic
Herring FMP that describes the
possession restrictions for fishing
vessels following a closure of the
directed herring fishery. Similar
language (e.g., fish for, possess, or land)
is already used to describe possession
restrictions for the Atlantic mackerel
fishery at § 648.26(a)(2).

Comment 23: Several individuals
commented that the relationship
between predator species and RH/S
should be more fully considered and
analyzed. While some focused on
making commercial mackerel fishery
restrictions more similar to recreational
measures (bans on fishing, regional
caps), others noted that the actions for
commercial fisheries should take into
account the impacts on recreational
fisheries. One commenter noted that
NMFS should consider the impacts on
tourism and the overall economy.

Response: NMFS recognizes these
concerns but notes that such analyses
and holistic consideration stretch
beyond the capabilities of current
analytical tools and the mandates of the
MSA. Through Federal fishery
management plans, we are responsible
for managing fisheries to OY, which is
the maximum yield one can harvest
while taking into account ecological
factors such as habitat protection,
bycatch considerations, and to the
extent we understand it, the ecological
role of the managed species. The
relationships between commercial and
recreational fisheries are complex; the
economic relationships even more so.
Nevertheless, NMFS strives to improve
its data and understanding of such
relationships. With more understanding,
more holistic analyses may be possible
in the future.

Changes From the Proposed Rule

The proposed rule presented two
tables (Tables 4 and 5 in the proposed
rule) listing quota thresholds to reduce
the trip limits for Phases 2 and 3 in the
butterfish fishery. Though the tables
presented the correct butterfish harvest
amounts at which trip limit changes
would be triggered, the tables
incorrectly listed the percentages for the
trip limit reductions. The correct
percentages are presented in Tables 4
and 5 in this final rule, and will be
presented to industry in the small entity
compliance guide sent to longfin squid/
butterfish permit holders after the
publication of this final rule.

The proposed rule did not include
regulatory text that clearly outlines the
trips to which the RH/S cap apply.
Similarly, the regulatory text regarding
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the butterfish mortality cap did not
clearly state the trips to which the cap
applies. Clarifying text is added for both
caps in this rule.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator (AA) has
determined that this final rule is
consistent with the MSB FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable laws.

The Council prepared an EA for the
2014 specifications, and the AA
concluded that there will be no
significant impact on the human
environment as a result of this rule. A
copy of the EA is available upon request
(see ADDRESSES).

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866 (E.O. 12866).

The AA finds good cause under 5
U.S.C. 553(d)(3) to waive the 30-day
delay in effectiveness for this action.
This action increases the butterfish
harvest available to the fishing industry
for FY 2014. The primary butterfish
market available to the butterfish fishing
industry occurs in late December
through April due to the high fat
content of the fish after feeding during
the early winter. Under the 2013
butterfish allocations, the Phase 2 trip
limit reduction threshold is exceeded
when the fishery has landed 47 percent
of the 2013 allocation (1,208 mt) of the
butterfish allocation in March/April.
Once the Phase 2 trip limit reduction
threshold is exceeded, the butterfish
possession limit is reduced from
unlimited down to 5,000 1b (2.28 mt).
The 2014 butterfish allocations increase
the Phase 2 trip limit reduction
threshold to 57 percent of the 2014
butterfish allocation (1,838 mt) for
March/April.

NMEFS has already issued a Phase 1 to
Phase 2 trip limit reduction on March
18, 2014. As of March 26, 2014, NMFS
determined that only 45 percent of the
butterfish quota has been harvested
relative to the 2014 specifications,
meaning that the fishery could still be
operating under Phase 1 for 2014. If the
effectiveness of this rule were delayed
for 30 days from the date of publication,
the possession limit for butterfish would
remain at 5,000 1b (2.28 mt) at a time of
year when the value of butterfish is
highest. Increasing the Phase 2 trip limit
reduction threshold immediately will
allow NMFS to temporarily return the
butterfish fishery to Phase 1, and
ensures that the butterfish fleet can
continue operation with the highest
possible possession limit during this

critical time of year when the market is
available. Vessels fishing for butterfish
would only be able to obtain the
increased economic opportunity
provided by this final rule if the 30-day
delay in effectiveness is waived. Failure
to make this final rule effective
immediately will cause economic harm
to the butterfish fleet and undermine the
intent of the rule, which is to promote
the utilization and conservation of the
Atlantic mackerel, squid, and butterfish
resource. Therefore, good cause exists to
waive the 30-day delay in effectiveness
under 5 U.S.C. Section 553(d)(3).

NMFS, pursuant to section 604 of the
Regulatory Flexibility Act, has prepared
a FRFA, included in the preamble of
this final rule, in support of the 2013
specifications and management
measures. The FRFA describes the
economic impact that this final rule,
along with other non-preferred
alternatives, will have on small entities.

The FRFA incorporates the economic
impacts and analysis summaries in the
IRFA, a summary of the significant
issues raised by the public in response
to the IRFA, and NMFS’s responses to
those comments. A copy of the IRFA,
the RIR, and the EA are available upon
request (see ADDRESSES).

Statement of Need for This Action

This action establishes 2014
specifications for butterfish, along with
management measures for the longfin
squid, butterfish, and mackerel
fisheries. A complete description of the
reasons why this action was considered,
and the objectives of and legal basis for
this action, are contained in the
preamble to this rule and are not
repeated here.

A Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA, a Summary of the
Assessment of the Agency of Such
Issues, and a Statement of Any Changes
Made in the Final Rule as a Result of
Such Comments

None of the public comments raised
issues related to the IRFA or the
economic impacts of the rule on affected
entities.

Description and Estimate of Number of
Small Entities To Which the Rule Will
Apply

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013 (78 FR 37398). The rule
increased the size standard for Finfish
Fishing from $4.0 to $19.0 million,
Shellfish Fishing from $4.0 to $5.0
million, and Other Marine Fishing from

$4.0 to $7.0 million. NMFS has
reviewed the analyses prepared for this
action in light of the new size standards.
Under the former, lower size standards,
all entities subject to this action were
considered small entities, thus they all
would continue to be considered small
under the new standards.

The proposed measures in the 2014
MSB Specifications and Management
Measures could affect any vessel
holding an active Federal permit to fish
for Atlantic mackerel, longfin squid,
Illex squid, or butterfish. Having
different size standards for different
types of marine fishing activities creates
difficulties in categorizing businesses
that participate in more than one of
these activities. For now, the short-term
approach is to classify a business entity
into the SBA defined categories based
on which activity produced the highest
gross revenue. In this case, Atlantic
mackerel is the only species with
significant recreational fishing, and in
2012, the charter boat industry
harvested only 10,000 1b (4.54 mt).
Based on these assumptions, the finfish
size standard would apply, and the
business is considered large, only if
revenues are greater than $19 million.
As such, all of the potentially affected
businesses are considered small entities
under the standards described in NMFS
guidelines, because they have gross
receipts that do not exceed $19 million
annually. Based on permit data for 2013,
2,441 commercial or charter vessels
possessed MSB permits for FY 2013,
and similar numbers of vessels are
expected to have MSB permits for 2014.
Many vessels participate in more than
one of these fisheries; therefore, permit
numbers are not additive.

Although it is possible that some
entities, based on rules of affiliation,
would qualify as large business entities,
due to lack of reliable ownership
affiliation data NMFS cannot apply the
business size standard at this time.
NMEFS is currently compiling data on
vessel ownership that should permit a
more refined assessment and
determination of the number of large
and small entities for future actions. For
this action, since available data are not
adequate to identify affiliated vessels,
each operating unit is considered a
small entity for purposes of the RFA,
and, therefore, there is no differential
impact between small and large entities.
Therefore, there are no disproportionate
economic impacts on small entities.
Section 6.7 in Amendment 14 describes
the vessels, key ports, and revenue
information for the MSB fisheries;
therefore, that information is not
repeated here.
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Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

There are no new reporting or
recordkeeping requirements contained
in any of the alternatives considered for
this action. In addition, there are no
Federal rules that duplicate, overlap, or
conflict with this rule.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impacts on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule
and Why Each One of the Other
Significant Alternatives to the Rule
Considered by the Agency Which Affect
the Impact on Small Entities Was
Rejected

Actions Implemented With the Final
Rule

The RH/S catch cap in the mackerel
fishery has the potential to limit the
fishery from achieving its full mackerel
quota if the RH/S encounter rates are
high, but it is very unlikely that the
fishery would close before exceeding
the levels of landings experienced since
2010, when landings have been less
than 11,000 mt. Limiting catches of RH/
S has the potential to benefit those
species, although the extent of this
benefit is unknown because overall
abundance information for these species
is not available.

The butterfish DAH implemented in
this action (3,200 mt) represents a 24-
percent increase over the 2013 DAH
(2,570 mt). The increase in the DAH has
the potential to slightly increase
revenue for permitted vessels.

This action also implements slightly
higher trip limit in Phase 3 of the
directed butterfish fishery, in order to
simplify the regulations and have this
limit match the incidental trip limit of
600 1b (0.27 mt). This increase should
also have positive economic impacts on
the fishery.

The only adjustment to the longfin
squid fishery is an increase to the
Trimester II longfin squid post-closure
possession limit for longfin squid/
butterfish moratorium permit holders
from 2,500 Ib (1.13 mt) to 15,000 lb
(6.80 mt) for vessels targeting Illex. This
measure should reduce regulatory
discarding and provide a small amount
of additional revenue; thus, it would
have positive economic impacts to the
Illex fishery.

Alternatives to Actions in the Final
Rule

The Council analysis evaluated four
alternatives to the specifications for
butterfish. Of the three the Council did
not select, two alternatives would have
resulted in lower 2014 specifications.
The first of these is the No Action
alternative (status quo), which would
have set the butterfish ABC at 8,400 mt
and resulted in an ACT of 7,560 mt, a
DAH and DAP of 2,570 mt, and a
butterfish mortality cap at 3,884 mt. The
other alternative (the most restrictive)
would have set the ABC at 25 percent
lower than the proposed alternative
(6,825 mt), resulting in an ACT of 6,143
mt, a DAH and DAP of 2,400 mt, and a
butterfish mortality cap at 2,913 mt.
These alternatives could generate the
lowest revenues of all of the considered
alternatives. The fourth alternative (the
least restrictive) would have set the ABC
at 25 percent higher than the proposed
alternative (11,375 mt), resulting in an
ACT o0f 10,238 mt, a DAH and DAP of
5,248 mt, and a butterfish mortality cap
at 3,884 mt. This alternative could
generate increased revenue if more
butterfish became available to the
fishery. These three alternatives were
not selected because they were all
inconsistent with the ABC
recommended by the SSC.

The Council considered four
alternatives for the RH/S catch cap in
the mackerel fishery. Aside from the No
Action (status quo) alternative, which
would not have implemented a catch
cap in the fishery because there is
currently no cap in place, the Council
considered one alternative that would
have set the RH/S catch cap at 119 mt
(most restrictive) and one alternative
that would have set the RH/S catch cap
at 456 mt (least restrictive). If the catch
cap were set at 119 mt, there would be
the greatest likelihood that the cap level
could restrict mackerel fishing, whereas
setting the RH/S cap at 456 mt would be
the least likely to be restrictive. Any cap
would be more likely to close the
fishery compared to no cap (status quo),
the selected alternative (RH/S cap of 236
mt) would most likely assist in the
recovery of RH/S stocks while allowing
the mackerel fishery to continue,
assuming low RH/S catch rates.

With regards to matching Phase 3 and
the incidental trip limits in the
butterfish fishery, the Council
considered two other alternatives in
addition to the selected alternative (i.e.,
increasing the Phase 3 trip limit from
500 1b (0.23 mt) to 600 1b (0.27 mt), to
match the incidental limit). One
alternative was the No Action
alternative, which would have

unnecessarily continued the regulatory
confusion by requiring two different
possession limits based on permit type.
The other alternative would have
lowered the incidental limit to 500 1b
(0.23 mt) to match the current Phase 3
limit, which potentially could have the
effect of converting currently retained
butterfish catch into discards. The
selected alternative resolves this
confusion over different trip limits,
while continuing to discourage directed
fishing.

The Council considered three
alternatives related to the post-closure
possession limit of longfin squid in the
Illex fishery. The most restrictive
alternative considered was the No
Action (status quo) alternative, which
would continue the current longfin
squid trip limit of 2,500 1b (1.13 mt) in
Trimester 3. The selected alternative,
which would increase the possession
limit to 15,000 Ib (6.80 mt), is the least
restrictive alternative. The other
alternative considered would have
increased the longfin squid possession
limit to 10,000 lb (4.54 mt). Compared
to the other two alternatives, the status
quo alternative would continue to result
in high levels of regulatory discards of
longfin squid and would result in lower
revenues than the other alternatives
considered. Although the other two
alternatives would both result in
previously discarded longfin squid
being landed, the selected alternative,
with its higher possession limit, results
in the highest potential revenue.

List of Subjects in 50 CFR part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: March 31, 2014.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.23, paragraph (a)(3) is
revised and paragraph (a)(4) is added to
read as follows:

§648.23 Mackerel, squid, and butterfish
gear restrictions.
* * * * *

a)***

(3) Illex fishery. Seaward of the
following coordinates, connected in the
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order listed by straight lines except
otherwise noted, otter trawl vessels
possessing longfin squid harvested in or
from the EEZ and fishing for Illex during
the months of June, July, August, in
Trimester II, and September in
Trimester III are exempt from the
longfin squid gear requirements
specified in paragraph (a)(2) of this
section, provided that landward of the
specified coordinates they do not have
available for immediate use, as defined
in paragraph (b) of this section, any net,
or any piece of net, with a mesh size
less than 17& inches (48 mm) diamond
mesh in Trimester II, and 2Vs inches (54
mm) diamond mesh in Trimester III, or
any piece of net, with mesh that is
rigged in a manner that is prohibited by
paragraph (a)(2) of this section.

Point N. lat. W. long.
43°58.0 [
43°58.0 67°22.0"
43°50.0 68°35.0"
43°30.0 69°40.0"
43°20.0 70°00.0
42°45.0° 70°10.0
42°13.0" 69°55.0"
41°00.0 69°00.0
41°45.0’ 68°15.0"
42°10.0 67°10.0" [2]
41°18.6" 66°24.8" [2]
40°55.5" 66°38.0"
40°45.5’ 68°00.0
40°37.0" 68°00.0
40°30.0 69°00.0
40°22.7 69°00.0
40°18.7" 69°40.0
40°21.0" 71°03.0
39°41.0° 72°32.0°
38°47.0° 73°11.0°
38°04.0 74°06.0"
37°08.0 74°46.0
36°00.0 74°52.0"
35°45.0 74°53.0
35°28.0 74°52.0"
35°28.0" [3]

['] The intersection of 43°58.0'N. latitude
and the US-Canada Maritime Boundary.

[2] Points M9 and M10 are intended to fall
along and are connected by the US-Canada
Maritime Boundary.

[3] The intersection of 35°28.0°N.
and the outward limit of the U.S. EEZ.

latitude

(4) Mackerel, squid, and butterfish
bottom trawling restricted areas. (i)
Oceanographer Canyon. No permitted
mackerel, squid, or butterfish vessel
may fish with bottom trawl gear in the
Oceanographer Canyon or be in the
Oceanographer Canyon unless
transiting. Vessels may transit this area
provided the bottom trawl gear is
stowed in accordance with the
provisions of paragraph (b) of this
section. Oceanographer Canyon is
defined by straight lines connecting the
following points in the order stated
(copies of a chart depicting this area are

available from the Regional
Administrator upon request):

Oceanographer Canyon

Point N. lat. W. long.
OC1 40°10.0 68°12.0
ocz2 ... 40°24.0¢ 68°09.0
0OCs3 ... 40°24.0° 68°08.0
ocC4 ... 40°10.0 67°59.0
OC1 40°10.0 68°12.0

(ii) Lydonia Canyon. No permitted
mackerel, squid, or butterfish vessel
may fish with bottom trawl gear in the
Lydonia Canyon or be in the Lydonia
Canyon unless transiting. Vessels may
transit this area provided the bottom
trawl gear is stowed in accordance with
the provisions of paragraph (b) of this
section. Lydonia Canyon is defined by
straight lines connecting the following
points in the order stated (copies of a
chart depicting this area are available
from the Regional Administrator upon
request):

Lydonia Canyon
Point N. lat. W. long.

40°16.0 67°34.0
40°16.0" 67°42.0
40°20.0 67°43.0
40°27.0 67°40.0
40°27.0° 67°38.0
40°16.0 67°34.0

* * * * *

m 3. In § 648.24, paragraphs (b)(1),
(c)(1)(iii) and (c)(3) are revised and
paragraph (b)(6) is added to read as
follows:

§648.24 Fishery closures and
accountability measures.
* * * * *

(b) * * *

(1] LN

(i) Mackerel commercial sector EEZ
closure. NMFS will close the
commercial mackerel fishery in the EEZ
when the Regional Administrator
projects that 95 percent of the mackerel
DAH is harvested, if such a closure is
necessary to prevent the DAH from
being exceeded. The closure of the
commercial fishery shall be in effect for
the remainder of that fishing year, with
incidental catches allowed as specified
in § 648.26. When the Regional
Administrator projects that the DAH for
mackerel will be landed, NMFS shall
close the commercial mackerel fishery
in the EEZ, and the incidental catches
specified for mackerel in § 648.26 will
be prohibited.

(ii) NMFS will close the Tier 3
commercial mackerel fishery in the EEZ
when the Regional Administrator

projects that 90 percent of the Tier 3
mackerel allocation will be harvested, if
such a closure is necessary to prevent
the DAH from being exceeded. The
closure of the Tier 3 commercial
mackerel fishery will be in effect for the
remainder of that fishing period, with
incidental catches allowed as specified
in §648.26.

* * * * *

(6) River herring and shad catch cap.
The river herring and shad cap on the
mackerel fishery applies to all trips that
land more than 20,000 1b (9.08 mt) of
mackerel. NMFS shall close the directed
mackerel fishery in the EEZ when the
Regional Administrator projects that 95
percent of the river herring/shad catch
cap has been harvested. Following
closures of the directed mackerel
fishery, vessels must adhere to the
possession restrictions specified in
§ 648.26.

(C) * x %

(1) * % %

(ii1) Phase 3. NMFS shall
subsequently reduce the trip limit for
vessels issued longfin squid/butterfish
moratorium permits to 600 b (0.27 mt),
regardless of minimum mesh size, when
butterfish harvest is projected to reach
the relevant phase 3 trip limit reduction
threshold. The NMFS Regional
Administrator may adjust the butterfish
trip limit during phase 3 of the directed
butterfish fishery anywhere from 250 lb
(0.11 mt) to 750 Ib (0.34 mt) to ensure
butterfish harvest does not exceed the
specified DAH.

* * * * *

(3) Butterfish mortality cap on the
longfin squid fishery. The butterfish
mortality cap on the longfin squid
fishery applies to all trips that land
more than 20,000 1b (9.08 mt) of
mackerel. NMFS shall close the directed
fishery in the EEZ for longfin squid
when the Regional Administrator
projects that 80 percent of the Trimester
I butterfish mortality cap allocation has
been harvested in Trimester I, when 75
percent of the annual butterfish
mortality cap has been harvested in
Trimester II, and/or when 90 percent of
the butterfish mortality cap has been
harvested in Trimester III. Following
closures of the directed longfin squid
fishery, vessels must adhere to the
possession restrictions specified in
§648.26.

* * * * *

m 4. In § 648.26, paragraphs (a)(1)(iii),
(b) and (d)(3) are revised to read as
follows:

§648.26 Mackerel, squid, and butterfish
possession restrictions.
* * * * *
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(a) *

(1) *

(iii) A vessel issued a Tier 3 Limited
Access Mackerel Permit is authorized to
fish for, possess, or land up to 100,000
Ib (45.36 mt) of Atlantic mackerel in the
EEZ per trip, and may only land
Atlantic mackerel once on any calendar
day, which is defined as the 24-hr
period beginning at 0001 hours and
ending at 2400 hours, provided that the
fishery has not been closed because 90
percent of the Tier 3 allocation has been
harvested, or 95 percent of the DAH has
been harvested, as specified in
§648.24(b)(1)(i) and (ii).

* * * * *

L
* %

(b) Longfin squid. (1) Unless specified
in paragraph (b)(2) of this section,
during a closure of the directed fishery
for longfin squid vessels may not fish
for, possess, or land more than 2,500 lb
(1.13 mt) of longfin squid per trip at any
time, and may only land longfin squid
once on any calendar day, which is
defined as the 24-hr period beginning at
0001 hours and ending at 2400 hours. If
a vessel has been issued a longfin squid
incidental catch permit (as specified at
§648.4(a)(5)(ii)), then it may not fish for,
possess, or land more than 2,500 1b
(1.13 mt) of longfin squid per trip at any
time and may only land longfin squid
once on any calendar day, unless such
a vessel meets the criteria outlined in
paragraph (b)(2) of this section.

(2) During a closure of the directed
fishery for longfin squid for Trimester II,
a vessel with a longfin squid/butterfish
moratorium permit that is on a directed
Illex squid fishing trip (i.e., possess over
10,000 1b (4.54 mt) of Illex) and is
seaward of the coordinates specified at
§648.23 (a)(3), may possess up to 15,000
1b (6.80 mt) of longfin squid. Once
landward of the coordinates specified at
§648.23 (a)(3), such vessels must stow
all fishing gear, as specified at
§648.23(b), in order to possess more
than 2,500 1b (1.13 mt) of longfin squid

per trip.
(d) * Kk %

(3) Phase 3. When butterfish harvest
is projected to reach the trip limit
reduction threshold for phase 3 (as
described in § 648.24), all vessels issued
a longfin squid/butterfish moratorium
permit, regardless of mesh size used,
may not fish for, possess, or land more
than 600 Ib (0.27 mt) of butterfish per
trip at any time, and may only land
butterfish once on any calendar day,
which is defined as the 24-hr period
beginning at 0001 hours and ending at
2400 hours. If a vessel has been issued
a longfin squid/butterfish incidental
catch permit (as specified at

§ 648.4(a)(5)(ii)), it may not fish for,
possess, or land more than 600 1b (0.27
mt) of butterfish per trip at any time.
[FR Doc. 2014—07610 Filed 4-3—-14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 130903775-4276-02]
RIN 0648-XD205

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Phase 1
Reopening for the Directed Butterfish
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMFS announces that phase
1 of the directed butterfish fishery will
be reopened to provide the opportunity
for vessels targeting butterfish to fish
with a higher possession limit. Vessels
issued a longfin squid/butterfish
moratorium permit may fish for, catch,
possess, or land unlimited amounts of
butterfish when using greater than or
equal to 3-inch (76-mm) mesh. The
possession limit remains 2,500-1b (1.13
mt) per trip or calendar day for vessels
fishing less than 3-inch (76-mm) mesh.
The incidental possession limit also
remains unchanged at 600 1b (0.27 mt).
DATES: Effective April 4, 2014, through
December 31, 2014.

FOR FURTHER INFORMATION CONTACT: Aja
Szumylo, Fishery Policy Analyst, 978—
281-9195, Fax 978—-281-9135.
SUPPLEMENTARY INFORMATION:
Regulations at 50 CFR part 648 govern
the butterfish fishery. The regulations
require specifications for maximum
sustainable yield, initial optimum yield,
allowable biological catch, annual catch
limit (ACL), domestic annual harvest
(DAH), domestic annual processing
(DAP), joint venture processing, and
total allowable levels of foreign fishing
for the species managed under the
Atlantic Mackerel, Squid, and Butterfish
(MSB) Fishery Management Plan (FMP).
The procedures for setting the annual
initial specifications are described in
§648.22.

Due to the increase in the butterfish
DAH from previous years, the 2013 MSB
specifications implemented a 3-phase
butterfish management system to allow

for maximum utilization of the
butterfish resource without exceeding
the stock-wide ACL. In phase 1, there is
no trip limit for vessels issued longfin
squid/butterfish moratorium permits
using mesh greater than or equal to 3
inches (76 mm), a 2,500-1b (1.13-mt) trip
limit for longfin squid/butterfish
moratorium permits using mesh less
than 3 inches (76 mm), and a trip limit
of 600 1b (0.27 mt) for vessels issued
squid/butterfish incidental catch
permits. Once butterfish harvest reaches
the trip hold reduction threshold to
move from phase 1 to phase 2, the trip
limit for longfin squid/butterfish
moratorium permit holders will be
reduced while in phase 2 to 5,000 lb
(2.27 mt) for vessels using greater than
or equal to 3-inch (7.62 cm) mesh. The
limit remains unchanged at 2,500-1b
(1.13 mt) per trip or calendar day for
vessels issued a Federal longfin squid/
butterfish moratorium permits and
fishing with less than 3-inch (76-mm);
and the incidental limit remains at 600
b (0.27 mt). When we project butterfish
harvest to reach the trip hold reduction
thresholds to move from phase 2 to
phase 3, the trip limit for all longfin
squid/butterfish moratorium permit
holders will be reduced while in phase
3 to 500 1b (0.23 mt) to avoid quota
overages. For phases 2 and 3, the quota
thresholds to reduce the trip limits will
vary bimonthly throughout the year.

The 2013 MSB specifications set the
2013 butterfish DAH at 2,570 mt (77 FR
3346, January 16, 2013). The regulations
at §648.22(d) state that, if annual
specifications for the MSB fisheries are
not published in the Federal Register
prior to the start of the fishing year
(January 1), the previous year’s annual
specifications, will remain in effect. On
March 18, 2014 (79 FR 15046), NMFS
announced a trip limit reduction for the
butterfish fishery based on the phase 2
trip limit reduction threshold for the
2013 butterfish quota.

The final rule for 2014 MSB
specifications and management
measures is published elsewhere in this
issue. The 2014 butterfish specifications
were implemented upon publication of
that action, and immediately
superseded the 2013 specifications. The
2014 butterfish specifications increase
the butterfish quota by 630 mt. Relative
to the increased 2014 butterfish quota,
only 45 percent of the butterfish quota
has been harvested. Because the 2014
March/April phase 2 trip limit
reduction threshold for butterfish is 57
percent, effective April 4, 2014, the
butterfish fishery can return to phase 1.
Longfin squid/butterfish moratorium
permit holders using mesh sizes greater
than 3 inches (76 mm) may fish for,
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catch, possess, or land unlimited
amounts of butterfish until the phase 2
trip limit reduction threshold is
triggered. The trip limits for vessels
issued longfin squid/butterfish
moratorium permits fishing with mesh
less than 3 inches (76 mm) will remain
at 2,500 lb (1.13 mt) of butterfish per
trip and the incidental trip limit will
remain at 600 lb (0.27 mt). When
butterfish harvest is projected to reach
the phase 2 trip limit reduction
threshold specified for 2014, butterfish
trip limits for longfin squid/butterfish
moratorium permit holders will be
reduced to 5,000 1b (2.27 mt) for vessels
fishing with mesh sizes greater than 3
inches (76 mm), through a subsequent
action in the Federal Register.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
contrary to the public interest. This
action reopens the phase 1 of the
directed butterfish fishery until the 2014
phase 2 trip limit reduction threshold is
reached. If implementation of this
reopening was delayed to solicit prior
public comment, vessels would be
prevented from fishing with a higher
possession limit and may not be able to
fully harvest the 2014 butterfish quota,
thereby undermining the conservation
objectives of the FMP. The AA further
finds, pursuant to 5 U.S.C. 553(d)(3),
good cause to waive the 30-day delayed
effectiveness period for the reason
stated above.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 1, 2014.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-07612 Filed 4-3-14; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 130925836-4174-02]
RIN 0648-XD225

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Trawl
Catcher Vessels in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season
allowance of the 2014 Pacific cod total
allowable catch apportioned to trawl
catcher vessels in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), April 1, 2014, through
1200 hours, A.Lt., June 10, 2014.

FOR FURTHER INFORMATION CONTACT: ]Osh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2014
Pacific cod total allowable catch (TAC)
apportioned to trawl catcher vessels in
the Central Regulatory Area of the GOA
is 8,249 metric tons (mt), as established
by the final 2014 and 2015 harvest
specifications for groundfish of the GOA
(79 FR 12890, March 6, 2014).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has

determined that the A season allowance
of the 2014 Pacific cod TAC
apportioned to trawl catcher vessels in
the Central Regulatory Area of the GOA
will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 7,749 mt
and is setting aside the remaining 500
mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by catcher vessels using trawl gear
in the Central Regulatory Area of the
GOA. After the effective date of this
closure the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod by catcher vessels using
trawl gear in the Central Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of March 31, 2014.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 1, 2014.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-07578 Filed 4-1-14; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0177; Directorate
Identifier 2013-NM-189—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Dassault Aviation Model FALCON 7X
airplanes. This proposed AD was
prompted by a report of a crew alerting
system message caused by an inversion
of the wiring in the slats control
manifold (SCM). This proposed AD
would require doing an operational test
of the SCM, and replacing the affected
SCM with a serviceable SCM if
necessary. We are proposing this AD to
detect and correct inversion of the
wiring in the SCM, which could lead to
a commanded retraction of the median
and outboard slats in flight, and result
in reduced controllability of the
airplane.

DATES: We must receive comments on
this proposed AD by May 19, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Dassault
Falcon Jet, P.O. Box 2000, South
Hackensack, NJ 07606; telephone 201—
440-6700; Internet http://
www.dassaultfalcon.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0177; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM 116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0177; Directorate Identifier
2013-NM-189-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0195,
dated August 27, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for certain Dassault Aviation Model
FALCON 7X airplanes. The MCAI
states:

During a ferry flight, the crew of a Falcon
7X aeroplane reported a Crew Alerting
System Message “FCS—SLATS INB EXTEND
FAIL” with associated fault code and root
cause: “FCS SEC FCS fault/SFCI3 fault”. The
crew applied the applicable Aircraft Flight
Manual procedure and the aeroplane landed
uneventfully.

The results of the manufacturer technical
investigations concluded that the cause of
this event was an inversion of the wiring in
the slats control manifold (SCM).

This condition, if not detected and
corrected, could lead to un-commanded
retraction of the median and outboard slats
in flight, resulting in reduced control of the
aeroplane.

To address this potential unsafe condition,
Dassault Aviation issued Service Bulletin
(SB) F7X—244, with instructions for an
operational test of the SCM.

For the reasons described above, this
[EASA] AD requires an operational test of the
SCM and, depending on findings,
accomplishment of the applicable corrective
actions [replacing the affected SCM with a
serviceable SCM if necessary].

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating it in Docket No. FAA—
2014-0177.

Relevant Service Information

Dassault Aviation has issued Service
Bulletin 7X-244, Revision 1, dated July
8, 2013. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
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of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe

condition exists and is likely to exist or
develop on other products of the same
type design.

ESTIMATED COSTS

Costs of Compliance

We estimate that this proposed AD
affects 42 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Operational Test of the Slats Control Manifold | 1 work-hour x $85 per hour = $85 ................. $0 $85 $3,570

We estimate the following costs to do
any necessary replacement that would

be required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need this replacement:

. Cost per
Action Labor cost Parts cost product
Replacement ........cccocoiiiiiiiieieennn. 13 work-hours x $85 per hour = $1,105 ......c.cccevvecievieieceeeece e $0 $1,105

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2014—
0177; Directorate Identifier 2013-NM-—
189-AD.

(a) Comments Due Date

We must receive comments by May 19,
2014.

(b) Affected ADs
None.
(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 7X airplanes, certificated in
any category, manufacturer serial numbers 2
through 101 inclusive; 105, 106, 108 through

140 inclusive; 142 through 148 inclusive; 150
through 153 inclusive; 155, 156, 158, 162
through 164 inclusive; and 167, 169, and 173.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Reason

This AD was prompted by report of a crew
alerting system message caused by an
inversion of the wiring in the slats control
manifold (SCM). We are issuing this AD to
detect and correct inversion of the wiring in
the SCM, which could lead to a commanded
retraction of the median and outboard slats
in flight, and result in reduced controllability
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Operational Test

Within 600 flight hours or 9 months after
the effective date of this AD, whichever
occurs first: Do an operational test of the slats
control manifold (SCM), in accordance with
the Accomplishment Instructions of Dassault
Aviation Service Bulletin 7X-244, Revision
1, dated July 8, 2013. If the operational test
of the SCM fails, before further flight, replace
the affected SCM with a serviceable SCM, in
accordance with the Accomplishment
Instructions of Dassault Aviation Service
Bulletin 7X-244, Revision 1, dated July 8,
2013.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using Dassault Aviation
Service Bulletin 7X-244, February 14, 2013.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:
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(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-1137; fax (425) 227—
1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
were approved by the State of Design
Authority (or its delegated agent, or by the
DAH with a State of Design Authority’s
design organization approval). You are
required to ensure the product is airworthy
before it is returned to service.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2013-0195, dated
August 27, 2013, for related information.
This MCAI may be found in the AD docket
on the Internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2014-0177.

(2) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on March
28, 2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014-07519 Filed 4-3—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0187; Directorate
Identifier 2012-NM-087-AD]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation (Type
Certificate previously held by
Mitsubishi; Raytheon Aircraft Company)
Model MU-300 airplanes, and Hawker
Beechcraft Corporation (Type Certificate
previously held by Raytheon Aircraft
Company; Beech Aircraft Corporation)
Model 400, 400A, and 400T airplanes.
This proposed AD was prompted by
multiple reports of fatigue cracking in
the horizontal stabilizer ribs. This
proposed AD would require repetitive
inspections of the horizontal stabilizer
rib assemblies for cracking, and
replacement if necessary. We are
proposing this AD to detect and correct
such cracking, which could result in the
failure of the horizontal stabilizer and
loss of pitch control of the airplane.

DATES: We must receive comments on
this proposed AD by May 19, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0187; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the

regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Paul
Chapman, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA,
Wichita Aircraft Certification Office
(ACO), 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4152; fax
(316) 946-4107.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2014-0187; Directorate Identifier 2012—
NM-087—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We propose to adopt a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation (Type
Certificate previously held by
Mitsubishi; Raytheon Aircraft Company)
Model MU-300 airplanes, and Hawker
Beechcraft Corporation (Type Certificate
previously held by Raytheon Aircraft
Company; Beech Aircraft Corporation)
Model 400, 400A, and 400T airplanes.
We have received multiple reports of
fatigue cracking in the horizontal
stabilizer ribs. This condition, if not
corrected, could result in failure of the
horizontal stabilizer and loss of pitch
control of the airplane.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.
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Proposed AD Requirements

This proposed AD would require
repetitive radiographic (x-ray)
inspections or borescope inspections for
cracking of the horizontal stabilizer rib

assemblies, and replacement if
necessary, in accordance with a method
approved by the Manager, Wichita
Aircraft Certification Office (ACO),
FAA.

ESTIMATED COSTS

Costs of Compliance

We estimate that this proposed AD
affects 735 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Parts Cost per
Action Labor cost cost product Cost on U.S. operators
Inspection .......cccccvveenenne 20 work-hours x $85 per hour = $1,700 per in- $30 $1,730 per inspection $1,271,550 per inspection
spection cycle. cycle. cycle.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the

proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

: Cost per
Action Labor cost Parts cost product
Replacement ........ccccceveevieiieeneenee. 280 work-hours x $85 per hour = $23,800 .........cceeeveeieeiieeieeeieecreeeeens $8,321 $32,121

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and

Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Hawker Beechcraft Corporation (Type
Certificate Previously held by Raytheon
Aircraft Company; Beech Aircraft
Corporation); and Hawker Beechcraft
Corporation (Type Certificate Previously
held by Mitsubishi; Raytheon Aircraft
Company): Docket No. FAA-2014-0187;
Directorate Identifier 2012-NM-087—-AD.

(a) Comments Due Date

We must receive comments by May 19,
2014.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes,
certificated in any category, identified in
paragraphs (c)(1) through (c)(5) of this AD.

(1) Hawker Beechcraft Corporation (Type
Certificate previously held by Mitsubishi;
Raytheon Aircraft Company) Model MU-300
airplanes, serial numbers A003SA through
A093SA inclusive.

(2) Hawker Beechcraft Corporation (Type
Certificate previously held by Raytheon
Aircraft Company; Beech Aircraft
Corporation) Model 400 airplanes, serial
numbers RJ-1 through RJ-65 inclusive.

(3) Hawker Beechcraft Corporation (Type
Certificate previously held by Raytheon
Aircraft Company; Beech Aircraft
Corporation) Model 400A airplanes, serial
numbers RK-1 through RK-604 inclusive.

(4) Hawker Beechcraft Corporation (Type
Certificate previously held by Raytheon
Aircraft Company; Beech Aircraft
Corporation) Model 400T (T-1A) airplanes,
serial numbers TT—1 through TT-180
inclusive.

(5) Hawker Beechcraft Corporation (Type
Certificate previously held by Raytheon
Aircraft Company; Beech Aircraft
Corporation) Model 400T (TX), serial
numbers TX-1 through TX-13 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 55, Stabilizers.

(e) Unsafe Condition

This AD was prompted by multiple reports
of fatigue cracking in the horizontal stabilizer
ribs. We are issuing this AD to detect and
correct such cracking, which could result in
the failure of the horizontal stabilizer and
loss of pitch control of the airplane.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections

Before the accumulation of 7,400 total
flight hours or within 6 months after the
effective date of this AD, whichever occurs
later, perform a radiographic (x-ray)
inspection or a borescope inspection for
cracking of the horizontal stabilizer rib
assemblies, in accordance with a method
approved by the Manager, Wichita Aircraft
Certification Office (ACO), FAA. Repeat the
inspection thereafter at intervals not to
exceed 2,400 flight hours. For an inspection
method to be approved by the Manager,
Wichita ACO, as required by this paragraph,
the Manager’s approval letter must
specifically refer to this AD.

(h) Replacement

If any cracking is found during any
inspection required by paragraph (g) of this
AD: Before further flight, replace the
horizontal rib assemblies with new
horizontal rib assemblies, in accordance with
method to be approved by the Manager,
Wichita ACO. For a replacement method to
be approved by the Manager, Wichita ACO,
as required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD. This replacement does not terminate the
repetitive inspection requirements of
paragraph (g) of this AD.

(i) Special Flight Permit

Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the airplane can be repaired
(if the operator elects to do so), provided the
restrictions specified in paragraphs (i)(1)
through (i)(4) of this AD are followed.

(1) Do not exceed 10 flight hours of
operation.

(2) Only operations under daylight
conditions and under visual flight rules are
allowed.

(3) Only operations with the minimum
flightcrew and with no passengers are
allowed.

(4) Do not exceed maneuver speed as
specified in the applicable airplane flight
manual.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Airframe Branch, ACE—
118W, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Paul Chapman, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA, Wichita
Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; telephone
(316) 946-4152; fax (316) 946—-4107.

Issued in Renton, Washington, on March
28, 2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014—07520 Filed 4-3-14; 8:45 am]|
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 306

Automotive Fuel Ratings, Certification
and Posting

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission proposes
amendments to its Rule for Automotive
Fuel Ratings, Certification and Posting
(“Fuel Rating Rule” or “Rule”) that
would adopt and revise rating,
certification, and labeling requirements
for ethanol-gasoline blends and would
allow an alternative octane rating
method. The proposed amendments
further the Rule’s goal of helping
purchasers identify the correct fuel for
their vehicles.

DATES: Comments on the proposed
information requests must be received
on or before June 2, 2014.

ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Fuel Rating Rule Review,
16 CFR Part 306, Project No. R811005”
on your comment, and file your
comment online at https://
ftepublic.commentworks.com/ftc/
autofuelratingscertnprm by following
the instructions on the web-based form.
If you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex N), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Miriam Lederer, (202) 326—2975,
Division of Enforcement, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Introduction

The Federal Trade Commission
proposes amending its Fuel Rating Rule,
16 CFR part 306, to provide: (1) Revised
rating, certification, and labeling
requirements for blends of gasoline and
more than 10 percent ethanol (“ethanol
blends’’); and 2) an additional octane
rating method for gasoline. The
Commission previously proposed
amendments governing ethanol blends
in a 2010 Notice of Proposed
Rulemaking (“2010 NPRM”).1 After
reviewing the comments, the
Commission responded in April 2011 by
publishing final amendments
addressing other issues. Specifically, the
Commission approved a new octane
rating method and declined to amend
the biodiesel and biomass-based diesel
provisions.2 The Commission deferred
consideration of ethanol blend labeling
to consider an Environmental Protection
Agency (“EPA”) decision permitting the
use of ethanol blends between 10 to 15
percent concentration (“E15”’) in 2001
and newer conventional vehicles.? The
Commission now proposes ethanol-
labeling amendments in response to
comments received on the 2010 NPRM
proposals, EPA’s action, and changes in
an ASTM International specification
regarding ethanol.

The amendments proposed today
retain the 2010 NPRM’s proposal that
entities rate and certify all ethanol
blends, but alter the proposed ethanol
label’s disclosures, to provide
consumers with more precise
concentration and suitability
information. The new proposed
amendments also exempt EPA-approved
E15 from the Commission’s labeling
requirements.

The Commission also proposes an
additional octane rating method that

1 Federal Trade Commission: Automotive Fuel
Ratings, Certification and Posting: Notice of
Proposed Rulemaking (2010 NPRM”), 75 FR 12470
(Mar. 16, 2010).

2 Federal Trade Commission: Automotive Fuel
Ratings, Certification and Posting: Final Rule
Amendments (2011 Final Amendments”), 76 FR
19684 (Apr. 8, 2011).

3EPA made this decision through a two-step
process. First, the agency approved E15 for 2007
and newer vehicles. Environmental Protection
Agency: Partial Grant and Partial Denial of Clean
Air Act Waiver Application Submitted by Growth
Energy to Increase the Allowable Ethanol Content
of Gasoline to 15 Percent; Decision of the
Administrator (“EPA Waiver Decision I’’), 75 FR
68094 (Nov. 4, 2010). Then, it expanded its
approval to 2001 and newer vehicles, based on
additional test data. Environmental Protection
Agency, Partial Grant of Clean Air Act Waiver
Application Submitted by Growth Energy to
Increase the Allowable Ethanol Content of Gasoline
to 15 Percent; Decision of the Administrator (‘“EPA
Waiver Decision II"’), 76 FR 4662 (Jan. 26, 2011). For
ease of discussion, this document refers to them
together as the EPA “waiver decision.”


https://ftcpublic.commentworks.com/ftc/autofuelratingscertnprm
https://ftcpublic.commentworks.com/ftc/autofuelratingscertnprm
https://ftcpublic.commentworks.com/ftc/autofuelratingscertnprm
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uses infrared sensor technology (the
“infrared method”) to measure gasoline
octane levels. Although the Commission
did not propose this rating method in
the 2010 NPRM, several commenters,
including state regulatory agencies,
supported its use.

To accomplish these goals, this
document first provides background on
the Fuel Rating Rule, ethanol blends,
and this rulemaking’s procedural
history. Then, it discusses the additions
to the record since the 2010 NPRM.4
Finally, it responds to the new record
evidence and describes the new
proposed amendments in detail.

II. Background

A. The Fuel Rating Rule

The Commission first promulgated
the Fuel Rating Rule, 16 CFR Part 306
(then titled the “Octane Certification
and Posting Rule”), in 1979, in
accordance with the Petroleum
Marketing Practices Act (“PMPA”’), 15
U.S.C. 2801 et seq.® The Rule originally
applied only to gasoline. In 1993,
pursuant to PMPA amendments, the
Commission expanded the Rule to cover
all alternative liquid fuels.® Currently,
the Rule identifies a non-exhaustive list
of “alternative liquid automotive fuels.”
That list does not include ethanol
blends below 70 percent concentration.”

PMPA authorizes the Commission to
require octane ratings, cetane ratings
(for diesel fuel), or “another form of
rating” that it determines is more
appropriate to carry out the Act’s
purposes. For alternative fuels, the 1993
amendments require a rating that is ““the
commonly used name of the fuel with
a disclosure of the amount, expressed as
a minimum percentage by volume, of
the principal component of the fuel.”” 8
In promulgating those amendments, the
Commission determined that this rating
was appropriate because octane ratings
might mislead consumers to believe that
gasoline and alternative fuels are
interchangeable and that alternative
fuels’ high octane ratings “‘signif[y]
higher quality and better
performance.” 9

4For a discussion of comments regarding other
issues, see 2011 Final Amendments, 76 FR at
19686-87.

5 Federal Trade Commission: Automotive Fuel
Ratings, Certification and Posting: Final Rule, 44 FR
19160 (Mar. 30, 1979).

6 Federal Trade Commission: Automotive Fuel
Ratings, Certification and Posting: Final Rule
(“1993 Final Rule”), 58 FR 41356 (Aug. 3, 1993).

716 CFR 306.0(i)(2).

816 CFR 306.0(j)(2). For blends with more than
5 percent biodiesel or biomass-based diesel, the
rating is a ““disclosure of the biomass-based diesel
or biodiesel component, expressed as a percentage
by volume.” 16 CFR 306.0(j)(3).

958 FR at 41361.

The Fuel Rating Rule designates
methods for rating and certifying fuels,
as well as posting the ratings at the
point of sale. The Rule also requires
refiners, importers, and producers of
any liquid automotive fuel to determine
a fuel’s “automotive fuel rating” before
transferring it to a distributor or retailer.
Any covered entity, including a
distributor, that transfers a fuel must
certify the fuel’s rating to the transferee
either by including it in papers
accompanying the transfer or by letter.10
The Rule also requires retailers to post
the fuel rating by adhering a label to the
retail fuel pump; the Rule provides
precise specifications regarding the
content, size, color, and font of the
labels.11

B. Ethanol

Ethanol is a renewable fuel made from
corn or other plant materials.12 Fuel
producers and retailers can blend
ethanol with gasoline in various
concentrations. Almost all gasoline in
the United States contains ethanol in a
low-level blend composed of up to 10
percent ethanol and 90 percent
gasoline.13 EPA recently approved the
use of E15 in conventional vehicles
model year (“MY”’) 2001 and newer,
subject to certain conditions.14

C. Procedural History

This rulemaking began in 2009 when
the Commission solicited general
comments on the Fuel Rating Rule.15
After reviewing those comments, the
Commission published the 2010 NPRM
proposing, among other things, three
changes to the Fuel Rating Rule’s
ethanol fuel provisions. First, the
proposed amendments required rating
ethanol-gasoline blends by the
percentage of ethanol, rather than the
currently required “principal
component,” in order to accurately label
ethanol blends below 50 percent
concentration. Second, the proposed
amendments defined a new class of
ethanol blends containing more than 10
but less than 70 percent ethanol as
“mid-level ethanol blends.” Third, the
proposed amendments added new
labeling requirements for ethanol
blends. For mid-level ethanol blends,
the labels would disclose the ethanol
content as a broad range of ““10 to 70
percent ethanol,” a narrower range, or a

1016 CFR 306.6.

1116 CFR 306.10; 306.12.

12 See www.afdc.energy.gov/fuels/ethanol.html.

13 See www.afdc.energy.gov/fuels/ethanol
blends.html.

14 EPA Waiver Decision II, 76 FR 4662.

15 Federal Trade Commission: Automotive Fuel
Ratings, Certification and Posting: Request for
Public Comments, 74 FR 9054 (Mar. 2, 2009).

specific percentage. For all ethanol
blends, the proposed labels contained
the additional disclosures ‘“may harm
some vehicles” and ““check owner’s
manual.” The Commission explained
that the labels’ “additional information
should assist consumers in identifying
the proper fuel for their vehicles.” 16

As described in detail below,
commenters responding to the 2010
NPRM objected to several aspects of the
proposed ethanol labeling requirements
and suggested various revisions.
Generally, they favored a more precise
disclosure of the fuel’s ethanol
concentration and a more specific
disclosure concerning the fuel’s proper
use. They also encouraged the FTC to
coordinate its labeling requirements
with EPA’s developing labeling
requirements for E15. In addition, many
commenters urged the Commission to
allow the infrared method as an
additional octane rating method.*?

On April 8, 2011, in light of the
commenters’ feedback and EPA’s
pending E15 rulemaking, the
Commission published final
amendments addressing the 2010
NPRM’s non-ethanol provisions but
announced that it would consider
issuing ethanol-labeling amendments
and the infrared method at a later
date.18

II1. The Record

The Commission received 54
comments in response to the 2010
NPRM that addressed ethanol
labeling.19 In addition, EPA issued final
rules governing use of E15 in
conventional cars, including a pump
label for E15 dispensers. Furthermore,
ASTM International (‘“ASTM”)
substantially revised its ethanol fuel
specification for ethanol percentages in
higher concentration ethanol blends.
Finally, the Commission received many
comments, including from industry,
state regulatory agencies, and a
consumer advocacy group supporting
the use of the infrared method in testing
octane.

A. Comments Received in Response to
the 2010 NPRM’s Proposed Ethanol
Labeling

Commenters generally objected to the
2010 ethanol-labeling proposal, but

16 2010 NPRM, 75 FR at 12474.

17 Commenters had not previously mentioned the
infrared method, and the Commission did not
propose it in the 2010 NPM. Therefore, the
Commission declined to issue final amendments
including the infrared method without providing
notice and opportunity for comment on it. 2011
Final Amendments, 76 FR at 19689.

18]d.

19 These comments are located at: www.ftc.gov/
os/comments/fuelratingnprm.


http://www.afdc.energy.gov/fuels/ethanol_blends.html
http://www.afdc.energy.gov/fuels/ethanol_blends.html
http://www.ftc.gov/os/comments/fuelratingnprm
http://www.ftc.gov/os/comments/fuelratingnprm
http://www.afdc.energy.gov/fuels/ethanol.html
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their reasons differed. The Renewable
Fuels Association (“RFA”) and Growth
Energy, an association of ethanol
producers, argued that the FTC lacks
legal authority to promulgate the
proposed labeling requirements. In
addition, these commenters, along with
other individuals and businesses,
asserted that the proposed labels’
suitability disclosures, “May harm some
vehicles” and “Check owner’s manual,”
unfairly conveyed a negative message
about the fuel.20 In contrast, other
commenters, including consumer
groups, petroleum industry members
and organizations, engine manufacturer
organizations, and state regulators,
argued that the risks from ethanol
misfueling necessitated stronger
suitability language and a more precise
disclosure regarding the percentage of
ethanol in the fuel.2?

1. Objections to the Proposed Labeling
Requirements as Beyond the FTC’s
Authority

RFA and Growth Energy argued that
PMPA did not authorize the FTC to
require the ethanol labels proposed in
the 2010 NPRM. They asserted that
PMPA permitted the FTC to require that
retailers display only “automotive fuel
rating[s].” 22 RFA asserted that, under
PMPA, the term ‘“‘automotive fuel
rating” does not include

20 The following commenters specifically
supported Growth Energy’s comment: Bob Haskins
Racing; “Eichstadt”; Kurt Felker; Donna Funk;
“Gill”’; David Gloer; ‘“Kelleher”’; Kelley Manning;
and Jonathan Overly. In addition to commenters
supporting Growth Energy, the following
individuals and entities submitted brief comments
voicing support for ethanol fuels and/or criticisms
of the proposed labels as unfair to those fuels: Dale
Calendine; James Foley; Michael Green; Kelly
Hansen; “Jarman”; Steve Murphy; William
Nankervis; Philbro; POET Biorefining; Patrick Reid;
and Dan Sanders. Growth Energy, RFA, ICM, Inc.,
and the American Coalition for Ethanol (“ACE”),
along with the other commenters identified in this
footnote are hereinafter referred to collectively as
“ethanol-industry commenters.” The Commission
recognizes that some of these commenters may not
be ethanol industry members or employees, and is
using the term only as shorthand for the purposes
of this document.

21 Specifically, these commenters were: The
Center for Auto Safety; the American Petroleum
Institute; Marathon Petroleum Company, LLC; the
Alliance of Automobile Manufacturers; the
Association of International Automobile
Manufacturers; the Clean Vehicle Education
Foundation; the Alliance for a Sane Alternative
Fuels Environment; the National Marine
Manufacturers Association; the Tennessee, New
York, and Missouri Departments of Agriculture; and
the New York Department of Environmental
Conservation.

22PMPA’s definition of “automotive fuel ratings”
includes: Octane ratings; cetane ratings; or “‘another
form of rating determined by the Federal Trade
Commission, after consultation with [ASTM], to be
more appropriate to carry out the purposes of this
subchapter with respect to the automotive fuel
concerned. 15 U.S.C. 2821(17)(C).

“representations as to the quality of the
fuel or potential impacts on vehicle
performance.” 23 They therefore argued
that the proposed disclosure ‘““May harm
some vehicles/Check owner’s manual”
did not fall within the definition of
“automotive fuel rating.” 24 Moreover,
RFA viewed the proposed disclosures as
denigrating to the ethanol blends’
performance and quality and, therefore,
beyond PMPA’s authority.25

Growth Energy likewise focused on
the definition of “‘automotive fuel
rating,” arguing that the statute’s intent
was only to require octane, cetane, or
similar ratings. The Act states: “The
term ‘automotive fuel rating’ means (A)
the octane rating of an automotive
spark-ignition engine fuel; and (B) if
provided for by the Federal Trade
Commission by rule, the cetane rating of
diesel fuel oils; or (C) another form of
rating. . . .” 26 Growth Energy argued
that the use of “and” and “or”
evidences an intent that the FTC require
either octane and cetane ratings or
another, similar rating in their place.2?

Growth Energy further asserted that
principles of statutory construction
require the Commission to read
“another form of rating” in light of the
other listed ratings. Thus, according to
Growth Energy, the statutory language
“makes it unambiguous that Congress
wanted to require any other rating forms
that the FTC might attempt to
promulgate to be similar in purpose to
octane or cetane ratings.” 28

In further support of their reading of
PMPA, Growth Energy and RFA cited
statements in the Congressional Record
regarding the 1992 amendments to the
statute.29 In particular, Growth Energy
cited statements describing the
amendments as extending the statute’s
octane rating requirements to other
fuels, thereby allowing consumers to
compare different fuels’ octane
ratings.39 RFA noted that in its 1993
rulemaking, the Commission relied
upon legislative history describing an
intent to ensure that consumers “have a
right to know what they pay for, and
. . . dealers have a right to know that
their competitors are not cheating.” 31
Growth Energy and RFA maintained

23RFA comment at 3.

24]d.

25RFA comment at 3.

2615 U.S.C. 2821(17) (emphasis added).

27 Growth Energy comment at 11.

28 Id. at 11-12.

29 Growth Energy also cited the original PMPA’s
legislative history as indicating intent to require
retailers to post only octane ratings. Growth Energy
comment at 7.

30 Growth Energy comment at 8.

31RFA comment at 2-3 (internal quotation marks
omitted).

that these statements foreclosed
interpreting “‘automotive fuel rating” to
include the proposed disclosures.32

2. Objections to the Proposed Labels

Commenters disagreed about the form
and content of the proposed ethanol
disclosures. Ethanol-industry
commenters viewed the disclosures as
excessive and urged what they
characterized as more neutral content.
In contrast, consumer groups, petroleum
industry groups, auto and other engine
manufacturing groups, as well as
individual commenters, criticized the
disclosures as inadequate given the risks
of using ethanol blends in conventional
vehicles.

a. Criticism of Proposed Labels as
Unnecessary and Unfair

Ethanol-industry commenters
presented several arguments that the
proposed ethanol labels were
unnecessary and unfair. As discussed
below, three of these commenters
disputed evidence that ethanol blends
harm conventional engines, and all
asserted that the proposed labels
denigrated ethanol blends. In addition,
several argued that the amended Rule
would unfairly require the proposed
disclosures only for ethanol blends
rather than all alternative fuels. To
address these issues, almost all of these
commenters 33 suggested, among other
things, replacing the proposed language
with “flex-fuel vehicles only,” or
substantially similar language.34

As a threshold issue, three
commenters disagreed that the evidence
established that there is a significant
risk to consumers’ vehicles from ethanol
fuel use. RFA stated that earlier
comments noting potential risks from
ethanol “provide no evidence that mid-
level ethanol blends or E85 will damage
conventional vehicles,” explaining:

There are many ongoing projects
researching the effects of E15 and E20 on
vehicle engine, catalysts, Powertrain systems,
fuel system damper, level sensors, and
general material compatibility. This research

32]d. at 3; Growth Energy Comment at 8. Growth
Energy made two additional arguments related to
process. First, it argued that the Commission has
not fulfilled its obligation under PMPA to consult
with ASTM. Growth Energy comment at 13.
Second, it argued that the Commission must assess
how the proposed disclosures further the
“objectives of an octane rating” before requiring an
alternative rating. Id. at 14.

33RFA opposed any narrative disclosure, arguing
that “[t]he ethanol content of the fuel is sufficient
to inform consumers” of misfueling risk. RFA
comment at 8.

34 See, e.g., ACE comment at 2; ICM, Inc.
comment at 2. Growth Energy favored voluntary
labeling guidelines that would include “Flex Fuel
Vehicles Only” on the labels. Growth Energy
comment at 18-19.
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is not complete, and it is incorrect to state
confirmatively that blends above 10 percent
ethanol by volume are not appropriate for
certain vehicles . . .. [E]vidence to date . . .
indicates that mid-level ethanol blends do
not harm motor vehicles.35

Growth Energy concurred, asserting
“[tlhe statement that midlevel blends
‘MAY HARM SOME VEHICLES’ has no
apparent basis in the record, other than
two comment letters unaccompanied by
any technical or market-research
analysis.” 36 ACE likewise argued that
the need for “may harm some vehicles”
is “unsupported by any of the data” in
the March 2009 record.3”

ACE and RFA asserted that the Rule’s
current requirements already prevent
misfueling, relying on a 2009 comment
asserting that ethanol misfueling is
virtually nonexistent.3® Thus, RFA
concluded, “using the commonly used
name of alternative fuels with a
disclosure of the amount . . . of the
principal component of the fuel
provides sufficient information for
consumers.” 39

Growth Energy, ACE, RFA, and the
other ethanol-industry commenters also
argued that the proposed labels’
“negative statements” would mislead
consumers by suggesting that they
should not use ethanol blends in any
type of vehicle.4? In particular, Growth
Energy expressed concern that the term
“some” would confuse consumers,
leaving them “wondering if [their]
vehicle fits within the ‘some’ category”
and, thereby, deterring flex-fuel vehicle
owners from purchasing ethanol
blends.#! ICM, Inc., an agricultural and
renewable energy company, concurred,
stating that consumers could perceive
the labels as a warning, thereby
improperly influencing their purchasing

35 RFA comment at 6-7.

36 Growth Energy comment at 15.

37 ACE comment at 2.

38]d. at 1; RFA comment at 3. The Alliance of
Automobile Manufacturers (“AAM”) submitted the
referenced comment, which observed that “pump
labeling of E85 dispensers appears to have been
successful” because reports of misfueling have been
“virtually nonexistent.” See 2010 NPRM, 75 FR at
12471 for further discussion. As discussed below,
evidence submitted in response to the NPRM
contradicts AAM’s comment.

39RFA comment at 3.

40 See, e.g., id. at 5. Other commenters voiced
similar concerns. The Petroleum Marketers
Association of America (“PMAA”) asserted that the
proposed language would “confuse consumers and
raise an unwarranted suspicion” that ethanol
blends could damage cars regardless of
concentration. PMAA comment at 2. In addition,
the Tennessee Department of Agriculture, while not
characterizing the suitability language as distorting
or disparaging, expressed concern that the labels
would lead flex-fuel vehicle owners to avoid
ethanol fuel. Tennessee Department of Agriculture
comment at 2.

41 Growth Energy comment at 15.

decisions.#2 ACE asserted that “‘any fuel
‘MAY HARM SOME VEHICLES,””” so
the proposed labels would unfairly
discourage use of ethanol blends by
suggesting to a consumer that “his/her
vehicle may be [one] that would be
harmed.” 43 According to ACE, the
proposed labels would likely “lead a
flex fuel vehicle owner to question
whether a mid-level blend or E85 is
suitable for the very type of vehicle that
was designed to use that fuel.”” 44 In
addition, many other individual and
business commenters described the
labels as a “‘gross misrepresentation of
the fuel,” 45 and argued that requiring
suitability language only for ethanol
blends treats like fuels inconsistently.46

Finally, Growth Energy, ACE, and all
other ethanol-industry commenters that
addressed the issue criticized the
proposed labels’ orange background.
Specifically, they argued that orange
was an inappropriate color because the
transportation sector traditionally has
used that color to signal caution.4”

To remedy the perceived content and
format flaws, Growth Energy, ACE, and
other ethanol-industry commenters, as
well as some state regulators, suggested
a “For Flex-Fuel Vehicles Only”
disclosure (or substantially similar
language), and an octane disclosure.48
Commenter ICM, Inc. explained:

This clear warning statement will protect
consumers against improper fueling of their
vehicles while not discouraging the market
access and use of alternative fuels containing
ethanol. . . . In addition, we strongly
recommend including an octane rating
requirement for alternative fuels containing
ethanol. The FTC’s proposed label for
alternative fuels does not have the critical
octane rating which ensures that consumers
can choose the appropriate octane level for
their engine.49

The Tennessee Department of
Agriculture supported replacing “May
harm some vehicles” with “For flexible

42]CM, Inc. comment at 1.

43 ACE comment at 2.

44]d.

45 See, e.g., David Gloer comment; Kurt Felker
comment; Patrick Reid comment.

46RFA comment at 6. AAM also acknowledged
the inconsistency of requiring suitability language
for some but not all fuels, but proposed addressing
it by requiring the same advisory language for
blends of gasoline and methanol, an alcohol-based
fuel, as well as for biodiesel fuels. AAM comment
at 2.

47 See, e.g., ACE comment at 2; Growth Energy
comment at 18; ICM, Inc. comment at 2.

48 See, e.g., Growth Energy comment at 18-19;
ACE comment at 2 (“The simple addition of the
phrase ‘For Flex-Fuel Vehicles Only’ would be a
change that we would support.”); ICM, Inc.
comment at 2; Patrick Reid comment; David Gloer
comment. Growth Energy, consistent with its
interpretation of PMPA, supported this type of
disclosure only on a voluntary basis.

49]CM, Inc. comment at 2.

fuel vehicles only,” but favored
retaining “Check owner’s manual.” 50
The New York Department of
Environmental Conservation supported
an octane disclosure on ethanol labels,
but only in conjunction with a
disclosure of ethanol content and “any
appropriate limitation on use of the fuel
in order to prevent misfueling.”” 51 In
addition, Growth Energy and other
ethanol-industry commenters proposed
changing the required background to
blue, asserting that a dark blue
background for ethanol blends would
“distinguish|[] these fuels from the other
alternative fuels.” 52

b. Criticism of Proposed Labels as
Insufficient To Warn Against Risks

In contrast, some commenters
supported revising the proposed labels
to include stronger misfueling
disclosures. In addition, some of these
commenters criticized the proposed
labels’ failure to address non-
automotive devices, such as lawn
equipment. Notably, all of these
commenters proposed adding a “For
Flex-Fuel Vehicles Only” disclosure,
and most supported additional
disclosure language.

Many commenters voiced concerns
that the proposed labels would not
prevent misfueling. For example,
Marathon Petroleum Company, LLC
(“Marathon”) stated that it “does not
believe that [the] FTC’s current proposal
to label mid-level ethanol blends . . .is
enough of a consumer warning to
prevent mis-fueling and advise the
consumer of the potential dangers.” 53
The American Petroleum Institute
(““API”) agreed, explaining:

[The proposed] language is inadequate
because it fails to warn consumers that mid-
level ethanol blends may cause damage to,
and may not be used in, any equipment other
than Flexible-Fuel Vehicles (“FFVs”).. . .
[Olnly FFVs are currently permitted by EPA
to use blends containing greater than 10
vol% ethanol. Use in non-FFVs is a violation
of federal law. . . . Therefore, strong
language is necessary to clarify that only
specialty vehicles can use these fuels.5+

Similarly, the Association of
International Automobile Manufacturers
(“AIAM”) supported stronger language
because EPA does not allow distribution
of ethanol fuel for use in conventional
vehicles.55

50 Tennessee Department of Agriculture comment
at 2.

51 New York Department of Environmental
Conservation comment at 2.

52 Growth Energy comment at 18; see also, e.g.,
Patrick Reid comment; David Gloer comment.

53 Marathon comment at 1.

54 API comment at 3.

55 AIAM comment at 2.
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In addition, several commenters noted
that misfueling can cause significant
engine damage. For example, the Center
for Auto Safety (“CAS”’), a nonprofit
consumer group, noted EPA’s
prohibition and explained:

Depending upon the percentage of ethanol
in the fuel blend and the number of
misfueling events, misfueling a non-FFV
with mid-level or higher ethanol and gasoline
blends can cause: An increase in HC and
NOx emissions, malfunction of the engine,
degradation of the catalyst or engine, and
invalidation of the manufacturer warranty on
the vehicle emissions control systems].] 56

The Clean Vehicle Education
Foundation (“CVEF”) similarly noted
that misfueling potentially causes
“failure of the fuel system on the
vehicle due to degradation of the
elastomers and galvanic corrosion.” 57
PMAA likewise argued that the
proposed labels are “not sufficient”
because ethanol misfueling “could void
automobile warranties, damage catalytic
converters, increase tailpipe emissions
and expose petroleum retailers to
increased risk of liability.” 58

Moreover, Petroleum Marketers and
Convenience Stores of Iowa (“PMCI”’),
an Iowa fuel retailer group, reported that
ethanol misfueling occurs in the
absence of labeling.59 Notably, this
contradicts AAM’s comment in the
March 2009 record that ethanol
misfueling is virtually nonexistent.

In addition, commenters ALISAFE, the
National Marine Manufacturers
Association (“NMMA”’), and several
individual commenters 6° criticized the
proposed labels for inadequately
warning non-automotive engine owners
of ethanol misfueling risks.61 AlISAFE
explained that use of ethanol blends in
non-automotive engines can cause
“emissions control device failures,
operability issues, and equipment
failures,” which can present safety risks
for those devices’ users.62 NMMA noted

56 CAS comment at 2 (citations omitted).

57 CVEF comment at 1.

58 PMAA comment at 1-2. See also The Alliance
for a Safe Alternative Fuels Environment
(“AllISAFE”’) comment at 4 (“[Conventional
vehicles] may experience emissions control device
failures, operability issues, and equipment failures
when operated on fuels greater than E-10.").

59 Specifically, PMCI related that ““[iln ITowa
where Mid-Level Ethanol blends and E85 are
widely available and heavily promoted by
interested groups, instances of misfueling occur
frequently enough to be a cause for concern among
retailers.” PMCI comment at 1. See also PMAA
comment at 1 (stating that “misfueling would
increase” in the absence of labeling).

60 See, e.g., Louis Ehlers comment (supporting an
ethanol disclosure so consumers can select proper
fuel for use in airplanes).

61 Several petroleum companies and associations
agreed that ethanol fuels pose risks to non-road
engines. See, e.g., Marathon comment at 1.

62 AIISAFE comment at 4.

that ethanol blends can adversely
impact boat engines.63

Despite disagreeing with ethanol-
industry commenters about the need to
alert consumers of misfueling risks,
commenters favoring stronger labels
recommended a “For Flex-Fuel Vehicles
Only” disclosure, albeit generally as
part of a longer advisory. For example,
commenters AIISAFE, NMMA, and API
supported adding a “Flex-Fuel Vehicles
Only” disclosure. AIISAFE and NMMA
supported this additional disclosure in
conjunction with an advisement that the
law prohibits use of ethanol blends in
an exhaustive list of non-automotive
engines and equipment.54 API
supported the disclosure along with
legal prohibition language, an
advisement that the fuel “may damage”
non flex-fuel vehicles, and the word
“WARNING.” 65 Commenters CVEF,
Marathon, AIAM, and PMCI also
favored “For Flex-Fuel Vehicles Only”
(or something very similar).66 Similarly,
CAS supported a “Flexible-Fuel
Vehicles Only” labeling scheme, along
with requiring “conspicuous signs
indicating that [ethanol] fuels are for
FFVs only” and pump nozzle labels
stating “For FFV use only.” 67

3. Objections to Proposed Ethanol
Concentration Disclosures

In the 2010 NPRM, the Commission
proposed continuing to allow labels for
ethanol blends above 70 percent
concentration to disclose the minimum
amount in the blend, while requiring
“mid-level ethanol blend” labels to
disclose a range of 10 to 70 percent, a
narrower range, or the exact percentage
of ethanol in the blend. Of the fourteen
commenters that addressed this issue,
all but one favored a more specific fuel-
concentration disclosure. Several argued
that consumers needed more specificity
because fuel economy decreases as
ethanol concentration increases,
affecting consumers’ overall fuel costs.
CVEF explained:

63 NMMA comment at 4. See also EPA Waiver
Decision I, 75 FR at 68129-37 (discussing non-
suitability of E15 for non-road engines, vehicles,
and equipment).

64 AJISAFE comment at 12; NMMA comment at
5. In addition, AIISAFE proposed going beyond
labeling and requiring a “visible gap” between
gasoline and ethanol fuel pumps. AIISAFE
comment at 5.

65 API comment at 4.

66 CVEF comment at 1; Marathon comment at 2;
AIAM comment at 2; PMCI comment at 2. In
addition, the Missouri Department of Agriculture
(“MDA”) noted that the National Conference on
Weights and Measures (“NCWM”) has adopted
model regulations requiring ethanol fuel labels
reading: “For Use in Flexible Fuels Vehicles (FFV)
Only.” MDA comment at 2.

67 CAS comment at 2.

Ethanol has a lower volumetric energy
density than gasoline. A blend of ethanol in
gasoline will have a lower energy density
than the base gasoline by an amount
proportional to the volume -% ethanol in the
blended fuel. Ethanol . . . has an energy
density of approximately 76,000 BTU/
gallon. . . . Gasoline. . . [has] an energy
density generally measured in the range of
109,000 to 119,000 BTU/gallon. . . . [Thus,]
for every 1% addition of ethanol in gasoline,
the energy density of the fuel blend will drop
by about 0.33%. . . . As the volumetric
energy density of the fuel goes down, so does
the vehicle’s fuel economy.68

Individual commenter James Hyde
submitted a similar analysis, and
observed that the disparity in energy
densities between gasoline and ethanol
can affect consumers’ overall fuel costs:

[Slince ethanol contains considerably less
energy [than] does petroleum-derived
gasoline, the consumer must purchase more
gallons of mixtures to drive the same
distancel,] . . . and so reducing the value to
a consumer while also reducing the
supplier’s cost. . . . The consumer who is
unaware of these differences may be [led] to
believe that a fuel with a lower cost per
gallon and a higher posted octane is a better
value.59

In addition, AAM noted that vehicle
ethanol tolerances will likely vary in the
future, and consumers will need a more
specific disclosure ‘““to protect their
vehicles and related warranties when
selecting fuel.” 70

Thus, CVEF and AAM, as well as the
Tennessee, New York, and Missouri
Departments of Agriculture, and the
New York Department of Environmental
Conservation, supported more precise
concentration disclosures.”* MDA
supported a disclosure of the exact
ethanol percentage.”2 Others suggested
allowing some flexibility. For example,

68 CVEF comment at 2 (citations omitted). CVEF’s
comment cited two studies of ethanol fuel economy
supporting its observations. No commenter
presented data contradicting those studies.

69James Hyde comment at 1.

70 AAM comment at 1. AAM also suggested
changing the disclosure thresholds from 10 and 70
percent to 11 and 69 to further mitigate the risk of
consumer confusion about selecting the proper fuel.
Id. at 2.

71 CVEF comment at 1; AAM comment at 1;
Tennessee Department of Agriculture comment at 2;
New York Department of Agriculture and Markets
comment at 1; MDA comment at 1; New York
Department of Environmental Conservation
comment at 2; AIISAFE comment at 8-9. As an
alternative means of addressing the problem, Hyde
suggested adopting unit pricing based on gasoline-
gallon equivalents rather than an ethanol content
disclosure. James Hyde comment at 2. AIISAFE
similarly requested that the Commission use its
authority under the FTC Act to require fuel labeling
according to energy content (e.g., a label disclosing
the BTU per gallon of fuel sold). AISAFE comment
at 10-11.

72MDA comment at 1. MDA favored an exact
disclosure for only blends below 70 percent
concentration. Id.
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the Tennessee Department of
Agriculture supported rounding to the
nearest interval of 10 (e.g., disclose 62
percent ethanol as 60 percent) because
such rounding would “provide[ ]
reasonable flexibility, and also
providel ] sufficient information for the
consumer to make an informed
choice.” 73

Significantly, ethanol-industry
commenters also recommended a more
precise content disclosure. Growth
Energy, for example, favored an exact
percentage disclosure because “ethanol
concentration has an impact on the
economics of the purchase, and the
consumer needs to know more precisely
the concentration of the ethanol in the
fuel to make an informed decision
regarding the purchase.” 7¢ Comments
submitted by individual ethanol
supporters suggested a disclosure
grouped in intervals of 10, allowing the
actual fuel concentration to vary from as
much as 10 percent more than the
disclosed amount to 10 percent less
than that amount (e.g., a blend disclosed
as 20 percent could vary between 18
and 22 percent, while a blend disclosed
as 30 percent could vary between 27
and 33 percent).”5

One commenter, PMCI, did not
support a more precise disclosure.
Instead, it praised the Commission’s
proposal as giving ‘“‘retailers the
flexibility to account for relative
changes in the prices of gasoline and
ethanol.” 76

B. EPA E15 Waiver

When the Commission issued the
2010 NPRM, EPA was considering an
application to allow E15 in
conventional vehicles, pursuant to its
authority under the Clean Air Act,
Section 211(f)(4), to grant “waivers” to
non-gasoline fuels for use in
conventional cars.”” Several

73 Tennessee Department of Agriculture comment
at 2.

74 Growth Energy comment at 17-18.

75 See, e.g., ICM, Inc. comment at 2; David Gloer
comment.

76 PMCI comment at 1. In addition to comments
regarding precise disclosure, API urged that the
Commission ensure consistency with EPA
regulations by defining mid-level ethanol blends
and E85 according to their percentages of pure,
rather than denatured, ethanol. API comment at 1—
2. As part of the ethanol production process,
manufacturers add a small amount of denaturant,
usually gasoline, to the ethanol before distributing
it. The proposed amendments define ethanol fuels
according to their ethanol volume, exclusive of
denaturant, to remain consistent with EPA
regulations.

77 See EPA Waiver Decision I, 75 FR at 68099.
Section 211(f) of the Clean Air Act bans alternative
fuels, including ethanol blends, from being
introduced into commerce unless EPA affirmatively
permits them for certain vehicles. See 42 U.S.C.
7545(f).

commenters urged the FTC to
coordinate with EPA to avoid conflicts
in the labeling requirements.78

After the 2010 NPRM comment period
closed, EPA granted a waiver that
permitted light-duty 7° conventional
vehicles, MY2001 and later, to use EPA-
approved E15 blends. The waiver
requires that this fuel meet certain fuel
quality standards.8® Moreover, EPA
soon thereafter promulgated
complementary regulations to help
prevent misfueling.8 The regulations
include: (1) A prohibition on misfueling
by “gasoline and ethanol producers,
distributors, retailers, and consumers”
and (2) “labeling requirements for fuel
pumps that dispense E15 to alert
consumers to the appropriate and lawful
use of the fuel.” 82

1. EPA’s Prohibition Against Misfueling

Relying on its technical and
engineering expertise, EPA prohibited
the use of E15 and higher blends in
certain vehicles and engines because it
found that ethanol has properties that
can damage older conventional cars,
heavy-duty gasoline engines and
vehicles, motorcycles, and nonroad
products.83 Specifically, ethanol

78 For example, Growth Energy argued that if EPA
approved the waiver request, the FTC’s proposed
Fuel Rating Rule amendments would require a label
for E15 advising consumers of potential vehicle
harm, even though EPA had approved the fuel for
all vehicles. Growth Energy comment at 17. API and
other commenters urged the Commission to
“communicate and coordinate with [EPA] to
develop a common dispenser labeling scheme.” API
comment at 1. See also AAM comment at 2; AIAM
comment at 2; AIISAFE comment at 6-7; NMMA
comment at 2; National Petrochemical & Refiners
Association (“NPRA”) comment at 2; New York
Department of Environmental Conservation
comment at 1; New York State Department of
Agriculture and Markets comment at 2-3.
Marathon, PMAA, and Valero recommended
delaying any rulemaking until EPA issued a
decision on the waiver petition. Marathon comment
at 1-2; PMAA comment at 2; Valero comment at 1.

79 “Light-duty” vehicles include passenger cars,
light-duty trucks, and medium-duty passenger
vehicles. See EPA Waiver Decision I, 75 FR at
68095.

80 EPA Waiver Decision I, 75 FR at 68149-50.

81 Regulation to Mitigate the Misfueling of
Vehicles and Engines With Gasoline Containing
Greater Than Ten Volume Percent Ethanol and
Modifications to the Reformulated and
Conventional Gasoline Programs; Final Rule (“Final
Rule to Mitigate Misfueling”), 40 CFR Part 80, 76
FR 44406, 44407 (July 25, 2011).

82 Jd. EPA promulgated these anti-misfueling
measures under Section 211(c) of the Clean Air Act,
which authorizes that agency to “control or prohibit
the manufacture, introduction into commerce,
offering for sale, or sale’”” of a fuel if it determines
that use of the fuel will impair emission control
systems or have other environmental impacts. 42
U.S.C. 7545(c).

83EPA prohibited the use of E15 in MY2000 and
older vehicles, heavy-duty gasoline engines and
vehicles, motorcycles, and all nonroad products
(which includes marine applications), “based on
potential effects of E15 in four areas: (1) Exhaust

increases the air-fuel ratio, causing the
fuel to burn hotter.84 Hotter burning fuel
can damage catalytic converters over
time and lead to other component
failure.85 In motorcycles and nonroad
products, EPA raised engine-failure
concerns from overheating. Therefore,
EPA declined to approve ethanol blends
above 10 percent for use in older
conventional vehicles, heavy-duty
gasoline engines and vehicles,
motorcycles, or nonroad products,
unless it had reliable 86 test data
showing a lack of harm.8”

As part of EPA’s waiver, the agency
promulgated complementary regulations
that, among other things, prohibit
misfueling in older conventional cars,
heavy-duty gasoline engines,
motorcycles, and non-road engines.88
This prohibition “establishes a legal
barrier against production, distribution,
sale or use of gasoline containing more
than 10 vol% ethanol in vehicles,
engines and equipment not covered by
the partial waiver decisions . . The
prohibition is broadly applicable,
including to consumers.” 89 In response
to a question regarding to whom the
prohibition applied, EPA responded:

[Tlhe proposed regulations would prohibit
consumer misfueling, whether intentional or
not, and we are retaining that provision in
today’s final rule. Thus, today’s final rule
prohibits any person from introducing or
causing the introduction of gasoline
containing greater than 10 vol% ethanol into
vehicles, engines, and products not covered
by the E15 partial waivers, and prohibits
causing or allowing the introduction of
gasoline containing greater than 10 vol%

emissions—immediate and long-term (known as
durability); (2) evaporative emissions—immediate
and long-term; (3) the impact of materials
compatibility on emissions; and (4) the impact of
driveability and operability on emissions.” EPA
Waiver Decision II, 76 FR at 4663. Later, in EPA’s
Final Rule to Mitigate Misfueling, EPA explained
that its “engineering assessment for these vehicles,
engines, and products identifies a number of
emission-related concerns with the use of E15.” 76
FR at 44439.

84 EPA Waiver Decision I, 75 FR at 68103.

85 Id.

86 EPA found that tests cited by Growth Energy
in its waiver application were not sufficient to show
a lack of potential harm to older vehicles. Id. at
68104.

87 Id. at 68095. Currently, it is illegal to distribute
ethanol blends above 15 percent concentration for
use in conventional vehicles. 42 U.S.C. 7545(f).

88 EPA did not address the emissions impacts of
blends above E15 for newer, light-duty
conventional vehicles. See Final Rule to Mitigate
Misfueling, 76 FR at 44417. However, it is currently
illegal to distribute those blends for use in
conventional vehicles because EPA has not granted
a waiver allowing ethanol blends in those vehicles.
See 42 U.S.C. 7545(f).

89 Final Rule to Mitigate Misfueling, 76 FR at
44411; see also 40 CFR 80.1504(a) (amendment as
codified).
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ethanol into such vehicles, engines, and
products.90

Section 80.1506 of the final rule
provides that any person who misfuels
“is subject to an administrative or civil
penalty, as specified in sections 205 and
211(d) of the Clean Air Act, for every
day of each violation and the amount of
economic benefit or savings resulting
from the violation.” 91

2. EPA’s Labeling Requirements

EPA also promulgated labeling

requirements to prevent misfueling of
E15 in non-approved engines. In
formulating its E15 label, EPA
“consulted with FTC consumer labeling

experts and other staff about effective

label design and potential coordination
with FTC labels.” 92 As a result, EPA’s

final E15 label, shown below, “adopts
FTC’s color scheme for alternative fuel
labels and other aspects of the design of
FTC’s proposed gasoline-ethanol blend
labels, such as size, shape, and font . . .
.93 In addition, EPA’s label included
the warning: “Don’t use in other
vehicles, boats, or gasoline-powered
equipment. It may cause damage and is
prohibited by federal law.” 94

EPA explained that this “damage
statement” was ‘“necessary and
appropriate for the E15 label . . .
because (1) [a]vailable data is
insufficient to show that E15 would not
cause or contribute to a failure by these
products to meet emission standards,
and (2) [EPA’s] engineering judgment is
that E15 may adversely affect the
emissions control performance of these
products, particularly over time.” 95
EPA continued:

A statement that E15 use in those products
‘may cause damage’ is consistent with and
supported by EPA’s technical analysis for its
decision to deny the waiver request for
introduction of E15 into commerce for use in
these products. Including the damage
statement is also critical to the effectiveness
of the E15 label, since consumers are more
likely to comply with the label’s direction if
they understand that harm might otherwise
occur.%

90 Final Rule to Mitigate Misfueling, 76 FR at
44437 (emphasis in original). This misfueling
prohibition does not extend to ethanol-blend use in
newer conventional vehicles.

9140 CFR 80.1506 (amendment as codified); see
also 76 FR at 44449 .

92 Final Rule to Mitigate Misfueling, 76 FR at
44408.

C. ASTM Ethanol Specification

In proposing labeling requirements,
the 2010 NPRM relied in part on
ASTM’s specification for high
concentration ethanol blends, ASTM
D5798. At that time, ASTM D5798
characterized ethanol blends of at least
70 percent concentration as “E85.”
Therefore, the Commission proposed
amendments differentiating E85 and
lower concentration ethanol blends.

Two commenters objected. Growth
Energy and API both noted that,
subsequent to publication of the NPRM,
ASTM had lowered the E85 blend
threshold, making the “85”’ number less
useful to consumers.?7 API noted that
ASTM was considering lowering the
blend threshold even further, and urged
the Commission to ‘“‘draft the rule to
allow for such changes.”” 98 In addition,
Growth Energy noted that “E85 is
problematic” because it ““does not
represent[ | the true ethanol

93]d.
94]d. at 44418.
95 Id. at 44414.

9 Id. at 44415.

97 Growth Energy comment at 4-5; API comment
at 2.

98 API comment at 2. RFA argued that the FTC
lacked authority to define new fuels such as “Mid-

concentration of all fuels” labeled as
such and, therefore, recommended a
“new name” for the fuel.99

After the comment period closed,
ASTM further lowered D5798’s
concentration threshold and ceased
using the term “E85.”” The standard now
applies to fuels of at least 51 percent
concentration and replaces the term
“E85” with “Ethanol Flex-Fuel.”

D. Comments Supporting the Infrared
Method

Several commenters supported
amending the Fuel Rating Rule to allow
use of the Infrared Method as an
additional octane rating method. Tesoro,
a manufacturer and marketer of
petroleum products, explained that the
Infrared Method provides more precise
and accurate results, an ability to
sample gasoline more efficiently, and
reduced costs to industry.100
Specifically, Tesoro reported:

Level Ethanol blends” as ‘“‘alternative fuels,”
pointing to a definition of that term in the Energy
Policy Act of 1992 authorizing DOE to determine
which fuels qualify as alternative fuels. RFA
comment at 4.

99 Growth Energy comment 4, 5.

100 Tesoro comment at 1-2. Tesoro also submitted
additional material to Commission staff during the
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A recent interlaboratory study was conducted
to demonstrate the accuracy and precision of
infrared analyzers for octane. Based on the
results of that study involving six
laboratories, near infrared analyzers showed
significantly better precision over ASTM
D2699 and D2700 octane [methods].101

Tesoro further reported that, due in part
to greater reliability, “[o]ver 25 states
use infrared analyzers for screening fuel
samples [to test octane levels] in the
field as well as in the laboratory.” 102

Tesoro further suggested that the
Commission could ensure the accuracy
of infrared method ratings by providing
that, in the case of a discrepancy
between infrared results and results
derived through the traditional ASTM
D2699 and D2700 methods, the D2699/
2700 methods would be the “referee
test.” 103

Tesoro recommended amending the
Rule to allow the method only insofar
as the method conforms to ASTM
D6122, “Standard Practice for
Validation of the Performance of
Multivariate Infrared
Spectrophotometers,” and as set out in
that protocol to correlate with the
ASTM D2699 and D2700 methods.104 In
addition, Tesoro submitted specific
language to effect its proposed
change.105

Several state regulators also supported
approving the infrared method. For
example, the Washington State
Department of Agriculture reported that
it “‘has used portable infrared octane
analyzers successfully in the field to test
octane levels on gasoline motor fuels for
over 10 years” and that it has “found
portable infrared analyzers to be an
accurate and low cost tool in
determining octane level
compliance.” 106 Additionally, the
National Conference on Weights and
Measures (“NCWM”) provided a survey
showing that 17 of 24 regulatory
agencies surveyed use the Infrared

comment period, which is included in the record
and available on the same Web page as the
comments.

101]d. at 2.

102 [d, at 4.

103]d. at 6.

104]d. at 7.

105Id. at 8. Petroleum industry members and
representatives ConocoPhillips, Flint Hills
Resources LP, Marathon, Suncor Energy USA,
NPRA, and Valero Energy Corporation (‘“Valero”)
also supported the Infrared Method. ConocoPhillips
comment at 2; Flint Hills Resources comment;
Marathon comment at 2; Suncor Energy USA
comment; NPRA comment at 3; Valero comment at
1.

106 Washington State Department of Agriculture
comment; see also Massachusetts Division of
Standards comment (supporting the Infrared
Method); Nevada Department of Agriculture
comment (same); North Carolina Department of
Agriculture and Consumer Services comment
(same).

Method to determine if fuel dispensed
at a pump has the same octane rating as
posted on the label.107

Significantly, the CAS supported the
method. CAS explained that allowing
the method would ease enforcement
and, therefore, benefit consumers:

Many states now use infrared analyzers to
determine octane because they are cheaper,
more accurate and permit greater number|s]
of dispensing pump inspections per day than
using octane engines. . . . Approving
infrared analyzers calibrated to measure
octane would allow greater levels of
enforcement and increased quality control by
refiners at lower cost.108

IV. Proposed Rule Amendments

In light of the comments, EPA’s
waiver decision, and the revision to
ASTM D5798, the Commission now
proposes: (1) New requirements for
rating, certification, and labeling of
ethanol blends; and (2) amendments
allowing use of the Infrared Method.

A. Ethanol Fuel Amendments

The following proposed amendments
require labels for ethanol blends,
excluding EPA-approved E15, to state
“USE ONLY IN FLEX-FUEL VEHICLES/
MAY HARM OTHER ENGINES” and to
disclose the percentage ethanol content
rounded to the nearest interval of 10.
These amendments differ from those
proposed in the 2010 NPRM in four
ways. First, the new amendments do not
distinguish between “mid-level ethanol
blends” and “E85.” As noted by API
and Growth Energy, the term “E85” no
longer accurately describes higher
concentration ethanol blends and,
therefore, could confuse consumers
about such fuel’s ethanol concentration.
Second, the new proposed amendments
revise the disclosures in light of views
from both ethanol-industry commenters
and those arguing for a stronger label
using “flex-fuel vehicle only” and a
more precise concentration disclosure.
Third, the amendments address the
request for additional language to
prevent misfueling harm to non flex-fuel
vehicles and engines. Finally, the
amendments exempt fuel that meets
EPA’s E15 waiver.

The discussion below first describes
the amendments and then explains the
Commission’s legal authority to
promulgate them.

1. Definitions

In order to establish requirements for
rating, certifying, and labeling ethanol
blends, the 2010 NPRM proposed using
the term “mid-level ethanol blend” to
describe blends of over 10, but not more

107NCWM comment at 3—4.
108 CAS comment at 2.

than 70, percent ethanol and adding that
term to the Rule’s list of alternative
fuels. Although the 2010 NPRM did not
propose defining ethanol blends at
greater concentrations, it did propose a
separate label for such fuels that would
describe the fuel as “E85.”

Based on ASTM amendments,
providing different labels for “mid-
level” blends and “E85” is no longer
appropriate. The revised D5798 does not
use the term “E85,” and there is no
other basis in the record to distinguish
between blends above and below that
concentration. Moreover, as Growth
Energy noted, allowing labels to use
“E85” to described fuels meeting the
revised D5798’s concentration level of
51 percent could mislead consumers.

Thus, the Commission now proposes
adding to the Fuel Rating Rule’s non-
exhaustive alternative fuel list a single,
new defined term, “‘ethanol blend,” that
covers all concentrations of ethanol
blends above 10 percent.199 This will
facilitate uniform labeling requirements
for ethanol blends, which should assist
consumers in quickly identifying
ethanol blends at pumps.110

2. Rating and Certification

The Commission reaffirms its 1993
determination that “another form of
rating” is more appropriate for ethanol
blends than an octane rating.111
Requiring octane ratings for ethanol
blends might incorrectly suggest that
those blends are interchangeable with
gasoline. As discussed in the 1993
rulemaking, not only would an octane
rating not provide useful information to
consumers, it might deceive them about
the suitability of the fuel for their
vehicles. Ethanol blends have naturally
occurring high octane levels.
Conventional vehicle owners might
misinterpret those blends’ higher octane
content as signifying that they are better
for conventional gasoline engines.112

Consistent with this finding, the 2010
NPRM proposed new rating and
certification provisions to clarify that

109 As explained below, the new proposed
amendments would exempt EPA-approved E15
from the Rule’s labeling requirements, provided
that retailers use EPA’s required label.

110 The new term would be codified at
§306.0(i)(2)(iii). RFA argued that this section
should not include ethanol blends as alternative
fuels because the Energy Policy Act of 1992
specifies DOE as the agency that determines
whether fuels are “alternative” for certain purposes.
RFA’s argument is inapposite because the
Commission’s rulemaking is under PMPA, which
authorizes the FTC to provide labeling for all liquid
automotive fuels, regardless of whether they are
also designated as alternative by DOE. See 15 U.S.C.
2821(6).

111 See 15 U.S.C. 2821(17); 1993 Final Rule, 58 FR
41361.

112 1993 Final Rule, 58 FR at 41361.
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covered entities must rate ethanol
blends by “the percentage of ethanol
contained in the fuel,” and not by the
percentage of the principal component
of the fuel. This change is necessary to
require ethanol-content labeling for
blends below 50 percent concentration.
Two commenters supported this
change,13 and no commenters took
issue with the proposal. Accordingly,
the amendments proposed today require
rating ethanol blends by ethanol
content.

The 2010 NPRM also proposed an
amendment providing that a
certification of ethanol content letter
remains valid only as long as the fuel
transferred contains the same
percentage of ethanol as previous fuel
transfers covered by the letter.11¢ For
most alternative fuels, a certification
letter remains valid if a transferred fuel
has the same or a higher concentration
than certified because an increase in
concentration will not trigger different
labeling requirements. An increase or
decrease in concentration for ethanol
blends, however, may trigger different
concentration disclosures. For example,
if a fuel’s ethanol concentration
increases from 26 percent to 38 percent,
the label, as discussed below, must
disclose a higher concentration level.
No commenter objected to the 2010
proposal; therefore, the Commission
proposes it again here.

3. Labeling

The 2010 NPRM proposed adding
new labeling requirements for ethanol
blends. The proposed amendments
required labels disclosing the fuel’s
suitability for different vehicles by
stating:

MAY HARM SOME VEHICLES
CHECK OWNER’S MANUAL

The proposed amendments also would
have required ethanol blends below 70
percent concentration to disclose that
the fuels contained between 10 to 70
percent ethanol, a narrower range, or the
precise amount of ethanol in the blend.

Commenters generally objected to
both the disclosures and the 10-70
content range. They also urged the
Commission to coordinate with EPA to
prevent duplicative or inconsistent
labeling requirements. The new
proposed amendments address both
issues.

113 PMAA comment at 1; Tennessee Department
of Agriculture comment at 1.

114 Section 306.6(b) allows fuel transferors to
provide certifications through a letter to the
transferee rather than through a document
accompanying each fuel shipment.

a. Text

Some commenters objected that the
2010 NPRM advisory disclosure was
excessive, and others objected that it
was insufficient. Ethanol-industry
commenters asserted that: (1) The
record did not establish that ethanol
blends would harm conventional
vehicles; (2) the disclosure was
unnecessary; (3) the disclosure would
discourage proper use of ethanol blends;
and (4) requiring the additional
disclosure would be unfair. Conversely,
some commenters argued for stronger
and more precise language, noting the
EPA prohibition on use in conventional
vehicles, risk of engine damage, damage
to the vehicle’s emissions system, and
other problems.

Nevertheless, all but one of the
comments 115 supported a “‘use only in
flex-fuel vehicles” disclosure. In
addition, NCWM has adopted model
state regulations requiring ethanol fuel
labels that state “For Use in Flexible
Fuel Vehicles (FFV) Only.” 116 Many
commenters also stressed the need for
additional disclosures to prevent
misfueling.

In light of these comments, the new
proposed amendments replace the 2010
NPRM’s proposed disclosure with “USE
ONLY IN FLEX-FUEL VEHICLES/MAY
HARM OTHER ENGINES.” These two
disclosures should explain the
significance of the ethanol-
concentration rating without misleading
flex-fuel vehicle owners about the fuel’s
suitability for their cars. Specifically,
“USE ONLY IN FLEX-FUEL VEHICLES”
provides a simple, unambiguous
direction to consumers that they can use
ethanol blends in their flex-fuel
vehicles. This direction eliminates the
need for consumers to consult their
owner’s manuals. And, “MAY HARM
OTHER ENGINES” alerts consumers
that use in other engines may have
serious consequences.

Given consumers’ unfamiliarity with
ethanol blends, a bare ethanol-
concentration disclosure will not
provide sufficient information for many
consumers to understand whether the
fuel is appropriate for their engines.
Accordingly, the proposed text conveys
the significance of the ethanol
concentration and the potential risk of
damage to consumers’ cars, which are
often among their most expensive
purchases. Additionally, this disclosure
should alert consumers not to use the

115RFA comment at 8 (arguing that ethanol-
content disclosure is sufficient).

116 MDA comment at 2. NCWM’s comment did
not address this issue.

fuel in their non-vehicular engines (e.g.,
lawn mowers, motor boats).117

Ethanol-industry commenters’
criticism of the 2010 NPRM’s labels is
either inapplicable to the revised
disclosures or unpersuasive. The Energy
Independence and Security Act’s
renewable fuel mandate will likely
ensure that ethanol blends are an
increasing part of the fuel market,
thereby exposing many more consumers
to pumps dispensing those blends.118
The record, however, shows a risk that
misfueling may harm conventional
vehicles and non-road engines.119 As
EPA explained, “[e]thanol impacts
motor vehicles in two primary ways.
First,. . . ethanol enleans the [air/fuel]
ratio (increases the proportion of oxygen
relative to hydrocarbons) which can
lead to increased exhaust gas
temperatures and potentially increase
incremental deterioration of emission
control hardware and performance over
time, possibly causing catalyst failure.
Second, ethanol can cause materials
compatibility issues, which may lead to
other component failures.” 120

EPA ultimately held that these general
concerns were allayed only with regard
to the use of E15 in light-duty
conventional vehicles MY2001 and
newer. However, that agency also found,
based on its technical and engineering
experience, that ethanol potentially
damages older conventional cars, heavy-
duty engines, motorcycles, and non-
road engines, explaining:

Older motor vehicles, heavy-duty gasoline
engines and vehicles, motorcycles, and
especially nonroad products cannot fully
compensate for the change in the
stoichiometric air-to-fuel ratio as ethanol
concentration increases. Over time, this
enleanment caused by ethanol may lead to
thermal degradation of the emissions control
hardware and ultimately catalyst failure.
Higher ethanol concentration will exacerbate
the enleanment effect in these vehicles,
engines, and equipment and therefore

117 The Commission declines to require
additional language suggested by commenters. The
specificity of the proposed disclosure should
sufficiently apprise owners of conventional vehicles
and non-automotive devices that ethanol fuels are
not appropriate for their engines. Furthermore,
additional language may dilute the disclosures’
message and lessen their effectiveness.

118 See 2010 NPRM, 75 FR at 12471. On
November 15th, EPA proposed reducing the 2014
renewable mandate due to a limited market and
production capacity for renewables. See Proposed
2014 Standards for the Renewable Fuel Standard
Program, 40 CFR Part 80, 78 FR 71732 (Nov. 29,
2013). However, EPA indicated that it remained
committed to increasing the amount of renewable
fuel in the market. See id. at 71738 (“[O]ur intent
is to develop an approach that puts the [Renewable
Fuel Standard] program on a manageable trajectory
while supporting continued growth in renewable
fuels over time.”).

119 See section IIL.A.2.b, supra.

120 EPA Waiver Decision I, 75 FR at 68103.
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increase the potential of thermal degradation
and risk of catalyst failure. In addition to
enleanment, ethanol can cause materials
compatibility issues which may lead to other
component failure and ultimately exhaust
and/or evaporative emission increases. . . .
For older motor vehicles, heavy-duty
gasoline engines and vehicles, motorcycles,
and nonroad products, the potential for
materials compatibility issues increases with
higher ethanol concentration.121

The Commission seeks evidence
regarding the harm or benefits of
ethanol blends to non flex-fuel engines,
including newer conventional
vehicles.122

The lack of EPA approval for ethanol
blends, other than E15, in non flex-fuel
engines further supports a label with the
two-prong notice. Specifically,
distribution of such blends to non flex-
fuel vehicles is prohibited by the Clean
Air Act.123 In addition, EPA regulations
expose consumers and retailers to
liability for misfueling MY 2000 and
older light-duty vehicles, as well as all
motorcycles, heavy-duty vehicles, and
non-road engines.124 Therefore,
consumers need clear guidance
regarding the engines for which those
blends are appropriate, so that they can
make an informed choice.

The commenters’ other concerns are
also not persuasive. The concern that
the 2010 NPRM’s “MAY HARM SOME
VEHICLES” disclosure would lead flex-
fuel vehicle owners to wrongly
conclude that their vehicles fit into the
“some’” category does not apply to the
revised disclosure. Although “MAY
HARM OTHER ENGINES” is similar, it
does not raise the same concern because
it emphasizes that the fuel potentially
harms only “other” (i.e., non flex-fuel)
engines. In addition, the new
disclosures advise, more prominently
and in larger text, that the fuel is indeed
suitable for flex-fuel vehicles. This
disclosure would also appear
appropriate even if, at this rulemaking’s
conclusion, the record is unsettled
about whether ethanol blends are
suitable for some newer model
conventional vehicles. The proposed
disclosure states only that the fuel
“may’”’ harm other engines, not that it
would necessarily harm all such
engines.

The Commission also disagrees with
the claim that any disclosures are unfair
because they apply only to ethanol
blends. EPA has promulgated extensive

121 Final Rule to Mitigate Misfueling, 40 CFR Part
80, 76 FR at 44439.

122 The Commission is aware of all studies cited
in EPA’s waiver decision.

12342 U.S.C. 7545(f).

124 Final Rule to Mitigate Misfueling, 76 FR at
44437, See also 40 CFR 80.1504(a)(1) (codification
of misfueling prohibition).

rules to mitigate potential misfueling of
EPA-approved E15. The Commission
has no evidence indicating that other
alternative fuels carry a similar risk. If
the Commission obtains evidence
demonstrating that another fuel poses
similar misfueling and consumer
confusion risks, the Commission will
consider similar suitability ratings for
those fuels.12 In promulgating
regulations, agencies need not take an
all-or-nothing approach but may
proceed incrementally.126

b. Percentage Disclosure

The 2010 NPRM proposed requiring
that ethanol blends below 70 percent
concentration have a label disclosing
that the fuel contained between 10 and
70 percent ethanol. Retailers would
have had the option of disclosing a
narrower range or an exact percentage.
Commenters generally favored requiring
a more precise content disclosure
because fuels with higher
concentrations of ethanol have worse
fuel economy. In addition, commenters
noted that future vehicle fleets might
have varying ethanol tolerances, which
will require more precise content
disclosures. Significantly, both ethanol-
industry and other commenters
supported such disclosures.

In light of these comments, the
Commission proposes requiring ethanol
percentage disclosures rounded to the
nearest factor of 10 (e.g., retailers can
label fuels at 26 and 34 percent
concentrations as 30% Ethanol).127
Requiring this more precise disclosure
would help flex-fuel vehicle owners
make informed choices about ethanol
blends, while presenting consumers
with numbers that are easy to use.128
Rounding also benefits retailers by
allowing them to alter their blends by
small percentages without the expense
of changing labels. However, the
Commission notes that consumers
purchasing ethanol blends with
rounded-down disclosures may receive

125 The proposed amendments do not adopt CAS’
proposal to require separate signs and pump nozzle
disclosures or AIISAFE’s proposal to require a
visible gap between ethanol pumps and other fuel
pumps. There is no evidence that such additional
steps are necessary to prevent misfueling.

126 [nvestment Co. Inst. v. CFTC, 891 F. Supp. 2d
162, 187 (D.D.C. 2012) (“[Algencies, like
legislatures, do not generally resolve massive
problems in one fell regulatory swoop.”) (quotation
omitted); City of Las Vegas v. Lujan, 891 F.2d 927
(D.C. Cir. 1989) (“[Algencies have great discretion
to treat a problem partially.”).

127 This approach will address concerns of
commenters supporting energy-content labeling.

128 The Commission proposes adopting the
Tennessee Department of Agriculture’s rounding
approach rather than the ethanol-industry
commenters’ 10 percent tolerance approach because
it is simpler.

less than expected fuel efficiency. Thus,
the Commission invites comment on the
costs and benefits of this approach for
retailers and consumers.

c. Label Specifications

The proposed amendments retain the
size, font, and format requirements
proposed in the 2010 NPRM.129 These
requirements are consistent with those
in place for most of the alternative
l