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Rules and Regulations

Federal Register
Vol. 79, No. 250

Wednesday, December 31, 2014

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Parts 761, 762, 764, and 765
RIN 0560-Al29

Farm Loan Programs; Programs
Changes

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: The Farm Service Agency
(FSA) is amending Farm Loan Programs
(FLP) loan making and servicing
regulations to reflect several changes
required by the Agricultural Act of 2014
(2014 Farm Bill). The changes were
implemented administratively upon the
passage of the 2014 Farm Bill; this rule
makes conforming amendments in the
FSA regulations.

DATES: Effective: December 31, 2014.

FOR FURTHER INFORMATION CONTACT:
Bradley A. Johnson, telephone: (202)
720-5847. Persons with disabilities or
who require alternative means for
communications (Braille, large print,
audiotape, etc.) should contact the
USDA Target Center at (202) 720-2600
(voice).

SUPPLEMENTARY INFORMATION:

Background

The FSA FLP direct loans and loan
guarantees provide credit to farmers
whose financial risk exceeds a level
acceptable to commercial lenders.
Through direct and guaranteed Farm
Ownership loans (FO), Operating Loans
(OL), and Conservation Loans (CL);
direct Microloans (ML), direct
Emergency Loans (EM) and Land
Contract (LC) guarantees, FSA assists
tens of thousands of farmers each year
in starting and maintaining profitable
farm businesses. FSA loan funds may be
used to pay normal operating or family
living expenses; make capital

improvements; refinance certain debts;
and purchase farmland, livestock,
equipment, feed and other materials
essential to farm operations. FSA
services extend beyond the typical loan
by offering farmers ongoing consultation
and advice, to help to make their farm
successful. These loans are a temporary
source of credit. Farmers with direct
loans generally are required to graduate
to other credit when their financial
condition will allow them to do so.

In addition, the YL Program provides
operating loans of up to $5,000 to
eligible individual youths, ages 10 to 20,
to finance income producing,
agriculture related projects. The project
must be of modest size, educational and
initiated, developed and carried out by
youths participating in 4-H Clubs,
Future Farmers of America (FFA), or a
similar organization.

Throughout this rule, any reference to
“farm” or “farmer” also includes
“ranch” or “rancher”, respectively.

This rule makes changes in the FSA
regulations required by several
provisions of the 2014 Farm Bill (Pub.
L. 113-79) regarding FSA’s loan making
and servicing programs. More
specifically, the changes:

e Increase the percent of guarantee for
CLs;

¢ Reduce the interest rate for direct
FOs made under a joint financing
arrangement;

¢ Eliminate the oil, gas, and mineral
appraisal requirement;

¢ Increase the maximum loan amount
for a direct FO made under the
downpayment program;

¢ Eliminate the rural residency
requirement for the YLs ;

e Allow a borrower who had YL debt
forgiveness to receive future
Government loans under certain
circumstances;

e Exclude MLs to beginning or
veteran farmers from the existing OL
term limitations, and add a special ML
interest rate available to beginning and
veteran farmers;

¢ Eliminate the term limit for
guaranteed OLs; and

e Amend the definition of a
beginning farmer, specifically the
maximum owned acreage requirement.

CL; Increase Percent of Guarantee

Guaranteed CLs promote conservation
practices on farms that help protect
natural resources, and provide credit for
farmers to implement these

conservation measures on their land.
Unlike FSA’s traditional FO and OL
Programs that are targeted toward family
and less financially established farmers,
eligibility requirements for the CL
Program permit FSA to provide
assistance to applicants who may not be
a family farmer or are financially strong.

Section 5002 of the 2014 Farm Bill
amended section 304(e) of the
Consolidated Farm and Rural
Development Act (CONACT) (7 U.S.C.
1924e) to increase the percent of
guarantee for CLs from 75 percent to 80
percent, and authorized a 90 percent
guarantee for a qualified beginning or
socially disadvantaged (SDA) farmer.
Lenders will now be able to have a
greater guarantee on CLs.

Previously, CL received a 75 percent
guarantee, which was less than the
typical 90 percent guarantee on an FO
or farm OL guarantee. Partially due to
this lower percentage of guarantee, the
use of CLs have been extremely limited
since guaranteed FO or OL funds may
also be used for conservation purposes.

This rule amends 7 CFR 762.129 and
762.130 to increase the percent of
guarantee for CL. The increase in CL
guarantee to 80 percent and the even
higher 90 percent guarantee to
beginning or SDA farmers will increase
the use of CL guarantees used to
implement conservation practices,
which benefit not only the farmer, but
the environment as well.

Direct FO as Part of Joint Financing
Arrangement; Interest Rate

Direct FOs made as part of a
participation (joint financing)
arrangement are eligible for a special
joint financing interest rate. These loans
require that a commercial lender or
private party provide a portion of the
financing, such that the FO does not
exceed 50 percent of the total amount
financed. FOs may be used to purchase
a farm, enlarge an existing farm,
construct or improve farm structures,
pay closing costs, and for soil and water
conservation and protection. Repayment
terms may be as long as 40 years and the
maximum FO indebtedness is limited to
$300,000.

Section 5003 of the 2014 Farm Bill
amended section 307(a)(3) of the
CONACT (7 U.S.C. 1927(a)(3)) to reduce
the interest rate for FOs that are part of
a joint financing arrangement. This joint
financing interest rate is the direct FO
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regular interest rate minus 2 percent,
with a floor of 2.5 percent.

Previously, the joint financing interest
rate for FOs was 5 percent and has been
since March 24, 1997. For several years,
the joint financing interest rate of 5
percent has been higher than the direct
FO interest rate. As a result, there has
been no financial incentive for the
farmer to finance a portion of the real
estate purchase with another lender,
unless she or he qualified as a beginning
or SDA farmer who was able to receive
a downpayment FO with a lower
interest rate.

This rule amends 7 CFR 764.154 to
change the interest rate for FOs that are
part of a joint financing arrangement.
This reduced interest rate for FOs made
under a joint financing agreement will
encourage farmers to seek commercial
lender financing, and therefore reduce
FSA financing of the farm to 50 percent
or less. FSA expects to be able to
leverage the use of our typically limited
direct FO funds, to assist an even greater
number of eligible family farmers.

Mineral Rights Appraisal; Eliminate
Requirement

FSA uses appraisals to determine the
value of real and personal property.
Appraisals ensure there is adequate
security to support FSA loan making
and servicing actions.

Section 5004 of the 2014 Farm Bill
eliminated the requirement that in order
for FSA to have the rights to oil, gas, or
other minerals as FO collateral, the
products’ value must be considered in
the appraised value of the real estate
securing the loan.

Section 307(d) of the CONACT (7
U.S.C. 1927(d)), previously required that
for FOs; the value of oil, gas, or other
minerals must be included in the
appraised value of the real estate
security in order for FSA to have a valid
lien on those products. This rule
removes this mineral appraisal
requirement in 7 CFR 761.7 and 765.252
for all future FLP loans. For all loans
made after February 7, 2014, the date of
the 2014 Farm Bill was enacted, FSA
will have a security interest in oil, gas,
or other minerals on or under the
property regardless of whether the value
of those products were included in the
appraisal value of the property. This
security interest is reflected in the FSA
mortgage forms.

Downpayment FOs; Increase Maximum
Loan Amount

FSA downpayment FOs are used to
assist beginning and SDA farmers in
purchasing a farm. The loans have a
lower interest rate than other FO loans
and require participation by another

lender, along with cash down payment
requirement of 5 percent.

Section 5005 of the 2014 Farm Bill
amended section 310E(b)(1)(C) of the
CONACT (7 U.S.C. 1935(b)(1)(C)) to
increase the maximum loan limit for
downpayment FOs to 45 percent of
$667,000. This amount is $300,150;
however, section 305 of the CONACT (7
U.S.C. 1925) limits the maximum loan
amount for each FO, including
downpayment FOs, to $300,000.

Previously, downpayment FOs were
limited to a maximum of $225,000 (45
percent of $500,000) and all other types
of direct FOs were limited to $300,000.
This difference in maximum loan
amounts was a limiting factor in many
loan transactions, particularly as loan
amounts have increased due to rising
farm real estate values. The rule amends
7 CFR 764.203 to increase the maximum
loan limit for downpayment FO loans to
$300,000.

YL; Eliminate Rural Residency
Requirement

FSA makes YL of up to $5,000 to
eligible individual youths, ages 10 to 20,
to finance income producing and
agricultural related projects. The project
must be modest in size, educational,
and initiated, developed and carried out
by youths participating in a 4-H Club,
FFA, or similar organization.

Section 5102 of the 2014 Farm Bill
amended section 311(b)(1) of the
CONACT (7 U.S.C. 1941(b)(1)) to
eliminate the rural residency
requirement for YL. Eligible youth in
suburban and urban areas will now be
eligible for YL.

Previously, to be eligible for a YL the
applicant had to reside in a rural area.
FSA regulations further defined this as
“residing in a rural area, city, or town
with a population of 50,000 or fewer
people.” The rule amends 7 CFR
764.302 to eliminate the rural residency
requirement for YL. The removal of this
requirement now allows FSA to extend
YL assistance to youth residing in
suburban and urban areas to finance
eligible agricultural related projects.

YL; Forgiveness of Debt

Forgiveness of YL debt, due to
circumstances beyond the borrower’s
control, will no longer preclude the
borrower from obtaining additional
loans from any U.S. Government
agency. Additionally, borrowers with
YL debt forgiveness, or who are
delinquent on a YL, will now be able to
receive student loans. The servicing and
collection of YLs is not affected by the
statute and will continue under the
present regulations.

Section 5103 of the 2014 Farm Bill
amended section 311(b) of the CONACT
(7 U.S.C. 1941(b)) to authorize the
Secretary of Agriculture to, on a case by
case basis, provide debt forgiveness of a
YL if the borrower was unable to repay
the loan due to circumstances beyond
the control of the borrower. The
Secretary may also determine that the
debt forgiveness was caused by national
disaster, act of terrorism, or other man-
made disaster that resulted in an
inordinate level of damage severely
affecting the YL borrower. The debt
forgiveness provided by this section is
not to be used by other Federal agencies
in determining eligibility of the
borrower for any loan made or
guaranteed by that agency.

In no case will a borrower provided
debt forgiveness or a delinquent
borrower be denied a loan or loan
guarantee from the Federal government
to pay for educational expenses of the
borrower. As a practical matter, FSA has
always provided debt forgiveness, in the
form of debt settlement, to YL borrowers
on the same terms as any other
borrower. To determine if the
forgiveness is beyond the borrower’s
control, consideration of the
circumstances will be added to the
Agency Handbooks and this rule revises
the definition of ““debt forgiveness” in 7
CFR 761.2. This will ensure that, if the
inability to pay giving rise to the debt
forgiveness was due to circumstances
beyond the borrower’s control, it will
not be used in consideration of a FSA
loan application. As this is a mandate
on the entire Federal Government with
particular emphasis on loans for
educational expenses, FSA will also
make information regarding this change
available to all YL borrowers who
receive debt forgiveness and any other
Federal agency that is considering a
loan application from the borrower after
debt forgiveness or while they are
delinquent.

With regard to YL debt servicing prior
to debt forgiveness, the Debt Collection
Improvement Act of 1996 (DCIA) (Pub.
L. 104-134, April 26, 1996) requires that
delinquent debts be reported to
Treasury so that centralized collection
can be pursued through the Treasury
Offset Program and outside collection
agencies. Section 373 of the CONACT (7
U.S.C. 2008h) also limits FSA direct
loan borrowers to only one debt
forgiveness from FSA. These
requirements were not changed by the
2014 Farm Bill.
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ML; Exclude From OL Term Limit Rule
and Special Interest Rate for Beginning
or Veteran Farmers

FSA initiated the ML Program in 2013
to better serve the unique financial
operating needs of beginning, niche, or
the smallest of family farm operations.
ML offers more flexible access to credit
for these types of family farm
operations, who often face limited
financing options.

Section 5106 of the 2014 Farm Bill
amended section 311 of the CONACT (7
U.S.C. 1941) to exclude MLs made to
beginning or veteran farmers from the
direct OL term limit. Section 12201 of
the 2014 Farm Bill defines a “veteran
farmer or rancher” as someone who has
served in the Armed Forces of the
United States and who has not farmed,
or has farmed for 10 years or less. This
rule amends 7 CFR 761.2 to include the
definition of a veteran farmer.

As previously mentioned, the term
“farm” or “farmer” also includes the
term ‘“‘ranch” or “rancher,” respectively.
Therefore, all references to the term
“farm” or “farmer” will also
respectively include “ranch” or
“rancher,” including the definition of a
“veteran farmer.” Once the farmer is no
longer a beginning farmer or once a
veteran has farmed more than 10 years,
any ML they receive will count toward
the OL term limit. Section 5106 of the
2014 Farm Bill also amended section
316 of the CONACT (7 U.S.C. 1946) to
make available a special interest rate on
ML equal to half the rate on 5-year
treasuries plus 1 percent, but never less
than 5 percent, to beginning or veteran
farmers.

Previously, only MLs made to
beginning farmers were excluded from
the OL term limit. This rule amends 7
CFR 764.252 to expand the exclusion to
include veteran farmers.

In addition, previously the ML
interest rate was either the regular OL
rate or a limited resource rate. This rule
amends 7 CFR 764.254 to add the 2014
Farm Bill special ML interest rate that
will be at the same rate as the limited
resource OL rate, but will not be subject
to special servicing reviews by FSA
since it will not be considered a limited
resource interest rate. For a beginning or
a veteran farmer applying for a ML, they
will now be able to choose between the
direct OL interest rate and the special
ML interest rate. These changes in the
ML program will benefit both beginning
and veteran farmers, who typically have
fewer financial resources and limited
options available to finance their
farming operation.

Guaranteed OL; Eliminate Term Limit

Section 5107 of the 2014 Farm Bill
amended section 319 of the CONACT (7
U.S.C. 1949) to eliminate all guaranteed
OL term limits. Family farmers will no
longer be restricted in the number of
years they can receive a guaranteed OL.

Guaranteed OLs are used to assist
family farmers to obtain credit for
normal operating expenses, machinery,
equipment, and livestock purchases,
minor real estate repairs or
improvement, and to refinance debt.
The repayment term may vary, but are
never longer than 7 years. OLs used to
pay for normal operating expenses are
set up as a line of credit and are
typically repaid within 12 months.

Previously, guaranteed OL borrowers
were limited to no more than 15 years
in which they could receive OLs. As a
result, many family farmers who
continued to have difficulty in meeting
lender credit standards and had
received 15 years of OL, were unable to
receive additional guaranteed OLs. The
rule amends 7 CFR 762.122 to eliminate
all guaranteed OL term limits. These
family farmers will now be able to
obtain additional guaranteed OLs,
which typically will provide them with
access to credit on better rates and
terms.

Beginning Farmer; Amending
Definition To Modify Acreage
Ownership Limitation

Section 5303 of the 2014 Farm Bill
amended section 343 of the CONACT (7
U.S.C. 1991) to change the owned real
farm property limit from 30 percent of
the median farm acreage to 30 percent
of the average farm acreage. FSA makes
and guarantees loans to beginning
farmers who are unable to obtain
financing from commercial lenders.
Each fiscal year, FSA targets a portion
of its direct and guaranteed FO and OL
funds to beginning farmers.

Previously, to meet FSA’s definition
of a beginning farmer, the loan applicant
must not have owned real farm property
that exceeded 30 percent of the median
farm acreage, except for an OL
applicant. According to the 2012 Census
of Agriculture, nationally the median
size farm is 80 acres, while the average
size farm is 434 acres. The farm acreage
limit, previously based on the median,
set a limit so low in many counties it
precluded applicants who owned small
acreages of real farm property from
qualifying as a beginning farmer. This
eliminated many otherwise qualified
applicants from accessing FSA farm
loan funds targeted to beginning
farmers. The rule amends 7 CFR 761.2
to change the owned real farm property

limit. The farm acreage limit, now based
on the average, will now allow many
qualified applicants access to farm loan
funds targeted to beginning farmers,
which previously were not available to
them.

Notice and Comment

In general, the Administrative
Procedure Act (5 U.S.C. 553) requires
that a notice of proposed rulemaking be
published in the Federal Register and
interested persons be given an
opportunity to participate in the
rulemaking through submission of
written data, views, or arguments with
or without opportunity for oral
presentation, except when the rule
involves a matter relating to public
property, loans, grants, benefits, or
contracts. This rule involved matters
relating to loans and is therefore being
published as a final rule without the
opportunity for comments.

Effective Date

The Administrative Procedure Act
provides generally that before rules are
issued by Government agencies, the rule
is required to be published in the
Federal Register, and the required
publication of a substantive rule is to be
not less than 30 days before its effective
date. One of the exceptions is when the
agency finds good cause for not delaying
the effective date. As noted above, the
changes in this rule are conforming
changes because the 2014 Farm Bill
allowed no discretion in the changes
and thus were implemented
administratively after the enactment of
the 2014 Farm Bill. Using the
administrative procedure provisions in
5 U.S.C. 553, FSA finds that there is
good cause for making this rule effective
less than 30 days after publication in the
Federal Register. Therefore, this final
rule is effective when published in the
Federal Register.

Executive Order 12866 and 13563

Executive Order 12866, ‘Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) designated this rule as not
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significant under Executive Order
12866, ‘“Regulatory Planning and
Review,” and, therefore, OMB was not
required to review this final rule.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), generally require an
agency to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under APA or any other law, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
All FSA direct loan borrowers and all
farm entities affected by this rule are
small businesses according to the North
American Industry Classification
System and the U. S. Small Business
Administration. There is no diversity in
size of the entities affected by this rule,
and the costs to comply with it are the
same for all entities.

In this rule, FSA is revising
regulations that affect both loan making
and loan servicing. FSA does not expect
these changes to impose any additional
cost to the lenders or borrowers.
Therefore, FSA certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Environmental

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA (7 CFR part
1940, subpart G). The changes contained
in the rule are all mandatory changes
required by the 2014 Farm Bill and
involved no discretion by FSA, either in
whether to implement or how to
implement the changes; therefore, they
are not subject to review under NEPA.
FSA is making these changes through a
final rule to update the regulations to
match the changes previously
implemented administratively with an
agency directive in February 2014. As
such, FSA will not prepare an
environmental assessment or
environmental impact statement for this
regulatory action.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials. The objectives

of the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal Financial
assistance and direct Federal
development. For reasons set forth in
the Notice to 7 CFR part 3015, subpart
V (48 FR 29115, June 24, 1983), the
programs and activities within this rule
are excluded from the scope of
Executive Order 12372.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule will
not preempt State and local laws and
regulations unless they represent an
irreconcilable conflict with this rule.
Before any judicial action may be
brought concerning the provisions of
this rule the administrative appeal
provisions of 7 CFR parts 11 and 780 are
to be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
Federal government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, ‘“‘Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

FSA has assessed the impact of this
rule on Indian tribes and determined
that this rule does not, to our
knowledge, have tribal implications that
require tribal consultation under
Executive Order 13175. If a Tribe
requests consultation, FSA will work
with the USDA Office of Tribal

Relations to ensure meaningful
consultation is provided where changes,
additions, and modifications identified
in this rule are not expressly mandated
by the 2014 Farm Bill.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions on State, local, or Tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including a cost
benefit analysis, for final rule with
Federal mandates that may result in
expenditures of $100 million or more in
any 1 year for State, local, or Tribal
governments, in the aggregate, or to the
private sector. UMRA generally requires
agencies to consider alternatives and
adopt the more cost effective or least
burdensome alternative that achieves
the objectives of the rule. This rule
contains no Federal mandates under the
regulatory provisions of Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA, Pub. L. 104—4) for State, local,
or Tribal governments, or private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act

This regulatory changes in this final
rule do not require any changes to the
currently information collection request
of OMB control numbers, 0560-0155,
0560-0233, 0560-0236, 0560-0237,
0560—-0238 and 0560-0230.

E-Government Act Compliance

FSA is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and other purposes.

Federal Assistance Programs

The title and number of the Federal
assistance programs, as found in the
Catalog of Federal Domestic Assistance,
to which this final rule would apply are:
10.099 Conservation Loans; 10.404
Emergency Loans; 10.406 Farm
Operating Loans; and10.407 Farm
Ownership Loans.

List of Subjects
7 CFR Part 761

Accounting, Loan programs—
agriculture, Rural areas.
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7 CFR Part 762

Agriculture, Banks, Banking, Credit,
Loan programs—agriculture,
Agricultural commodities, Livestock.

7 CFR Part 764

Agriculture, Disaster assistance, Loan
programs—agriculture, Agricultural
commodities, Livestock.

7 CFR Part 765

Agriculture, Credit, Loan programs—
agriculture, Agricultural commodities,
Livestock.

For the reasons discussed above, FSA
amends 7 CFR chapter VII as follows:

PART 761—FARM LOAN PROGRAM;
GENERAL PROGRAM
ADMINISTRATION

The authority citation for part 761
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.
Subpart A—General Provisions

m 1. Amend § 761.2(b) as follows:
m a. Amend the definition of “Beginning
farmer” in paragraph (5) by removing
the word “median” each time it appears
and adding the word ““average” in its
place;
m b. Revise the definition of “Debt
forgiveness”; and
m c. Add the definition of “Veteran
farmer” in alphabetical order.

The additions read as follows:

§761.2 Abbreviations and definitions.

* * * * *
[b) * kK
* * * * *

Debt forgiveness is a reduction or
termination of a debt under the Act in
a manner that results in a loss to the
Agency.

(1) Debt forgiveness may be through:

(i) Writing down or writing off a debt
pursuant to 7 U.S.C. 2001;

(ii) Compromising, adjusting,
reducing, or charging off a debt or claim
pursuant to 7 U.S.C. 1981; or

(iii) Paying a loss pursuant to 7 U.S.C.
2005 on a FLP loan guaranteed by the
Agency.

(2) Debt forgiveness does not include:

(i) Debt reduction through a
conservation contract;

(ii) Any writedown provided as part
of the resolution of a discrimination
complaint against the Agency;

(iii) Prior debt forgiveness that has
been repaid in its entirety;

(iv) Consolidation, rescheduling,
reamortization, or deferral of a loan; or

(v) Forgiveness of YL debt, due to
circumstances beyond the borrower’s
control.

The Agency will use the criteria in 7
CFR 766.104(a)(1) to determine if the
circumstances were beyond the
borrower’s control.

* * * * *

Veteran farmer is a farmer who has
served in the Armed Forces (as defined
in 38 U.S.C. 101(10)) and who—

(1) has not operated a farm; or

(2) has operated a farm for not more
than 10 years.

* * * * *

§761.7 [Amended]
m 2.In § 761.7, remove paragraph (b)(3).

PART 762—GUARANTEED FARM
LOANS

m 3. The authority citation for part 762
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

§762.122 [Amended]

m 4.In § 762.122, remove paragraph (b)
and redesignate paragraphs (c) through
(e) as (b) through (d).
m 5.In § 762.129, revise paragraphs (a),
(b) and (c) to read as follows:

The revision reads as follows:

§762.129 Percent of guarantee and
maximum loss.

(a) Percent of guarantee. The percent
of guarantee will not exceed 90 percent
based on the credit risk to the lender
and the Agency both before and after the
transaction. The Agency will determine
the percentage of guarantee. See
paragraph (b) of this section for
exceptions.

(b) Exceptions. The guarantee will be
determined by the Agency except:

(1) For OLs and FOs, the guarantee
will be issued at 95 percent if:

(i) The sole purpose of a guaranteed
FO or OL is to refinance an Agency
direct farm loan. When only a portion
of the loan is used to refinance a direct
Agency loan, a weighted percentage of
a guarantee will be provided; or

(ii) When the purpose of a guaranteed
FO is to participate in the downpayment
loan program; or

(iii)) When a guaranteed OL is made to
a farmer who is participating in the
Agency’s down payment loan program.
The guaranteed OL must be made
during the period that a borrower has
the down payment loan outstanding; or

(iv) When a guaranteed OL is made to
a farmer whose farm land is subject to
the jurisdiction of an Indian tribe and
whose loan is secured by one or more
security instruments that are subject to
the jurisdiction of an Indian tribe.

(2) For CLs, the guarantee will be
issued at 80 percent; however, the
guarantee will be issued at 90 percent if:

(i) The applicant is a qualified SDA
farmer; or

(ii) The applicant is a qualified
beginning farmer.

(c) CLP and PLP guarantees. All
guarantees issued to CLP or PLP lenders

will not be less than 80 percent.
* * * * *

§762.130 [Amended]

m 6.In §762.130(a)(2)(ii) remove “75”
and add “80 or 90" in its place.

PART 764—DIRECT LOAN MAKING

m 7. The authority citation for part 764
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart E—Downpayment Loan
Program

m 8. Revise § 764.154(a)(3) toread as
follows:

§764.154 Rates and terms.

(a) * % %

(3) If the FO loan is part of a joint
financing arrangement and the amount
of the Agency’s loan does not exceed 50
percent of the total amount financed,
the interest rate charged will be the
greater of the following:

(i) The Agency’s Direct Farm
Ownership rate, available in each
Agency office, minus 2 percent; or

(ii) 2.5 percent.

* * * * *

m 9. Revise § 764.203(b)(3) to read as
follows:

§764.203 Limitations.

* * * * *

(b) * % %

(3) $667,000; subject to the direct FO
dollar limit specified in 7 CFR
761.8(a)(1)(i).

* * * * *

Subpart G—Operating Loan Program

m 10. Revise § 764.252 to read as
follows:

§764.252 Eligibility requirements.

(a) The applicant must comply with
the general eligibility requirements
established in § 764.101.

(b) The applicant and anyone who
will sign the promissory note, except as
provided in paragraph (c) of this
section, must not have received debt
forgiveness from the Agency on any
direct or guaranteed loan.

(c) The applicant and anyone who
will sign the promissory note, may
receive direct OL loans to pay annual
farm operating and family living
expenses, provided that the applicant
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meets all other applicable requirements
under this part, if the applicant:

(1) Received a write-down under
section 353 of the Act;

(2) Is current on payments under a
confirmed reorganization plan under
Chapter 11, 12, or 13 of Title 11 of the
United States Code; or

(3) Received debt forgiveness on not
more than one occasion after April 4,
1996, resulting directly and primarily
from a Presidentially-designated
emergency for the county or contiguous
county in which the applicant operates.
Only applicants who were current on all
existing direct and guaranteed FLP
loans prior to the beginning date of the
incidence period of a Presidentially-
designated emergency and received debt
forgiveness on that debt within 3 years
after the designation of such emergency
meet this exception.

(d) In the case of an entity applicant,
the entity must be:

(1) Controlled by farmers engaged
primarily and directly in farming in the
United States; and

(2) Authorized to operate the farm in
the State in which the farm is located.

(e) The applicant and anyone who
will sign the promissory note, may close
an OL in no more than 7 calendar years,
either as an individual or as a member
of an entity, except as provided in
paragraphs (e)(1) through (4) of this
section. The years may be consecutive
or nonconsecutive, and there is no limit
on the number of OLs closed in a year.
Microloans made to a beginning farmer
or a veteran farmer are not counted
toward this limitation. Youth loans are
not counted toward this limitation. The
following exceptions apply:

(1) This limitation does not apply if
the applicant and anyone who will sign
the promissory note is a beginning
farmer.

(2) This limitation does not apply if
the applicant’s land is subject to the
jurisdiction of an Indian tribe, the loan
is secured by one or more security
instruments subject to the jurisdiction of
an Indian tribe, and commercial credit
is generally not available to such farm
operations.

(3) If the applicant, and anyone who
will sign the promissory note, has
closed direct OL loans in 4 or more
previous calendar years as of April 4,
1996, the applicant is eligible to close
OL loans in any 3 additional years after
that date.

(4) On a case-by-case basis, may be
granted a one-time waiver of OL term
limits for a period of 2 years, not subject
to administrative appeal, if the
applicant:

(i) Has a financially viable operation;

(ii) And in the case of an entity, the
members holding the majority interest,
applied for commercial credit from at
least two lenders and were unable to
obtain a commercial loan, including an
Agency-guaranteed loan; and

(iii) Has successfully completed, or
will complete within one year, borrower
training. Previous waivers to the
borrower training requirements are not
applicable under this paragraph.

m 11. Add § 764.254(a)(4) to read as
follows:

§764.254 Rates and terms.

(a]* *  *

(4) The Agency’s Direct ML OL
interest rate on an ML to a beginning
farmer or veteran farmer is available in
each Agency office. ML borrowers in
these groups have the option of
choosing the ML OL interest rate or the
Direct OL interest rate in effect at the
time of approval, or if lower, the rate in

effect at the time of closing.
* * * * *

§764.302 [Amended]

m 12.In § 764.302, remove paragraph (d)
and redesignate paragraphs (e) through
(f) as paragraphs (d) through (e).

PART 765—DIRECT LOAN
SERVICING—REGULAR

m 13. The authority citation for part 765
continues to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.

Subpart F—Required Use and
Operation of Agency Security

m 14. Revise § 765.252(b)(1) to read as
follows:

§765.252 Lease of security.

* * * * *

(b)* L

(1) For FO loans made from December
23, 1985, to February 7, 2014, and loans
other than FO loans secured by real
estate and made from December 23,
1985, to November 1, 2013, the value of
the mineral rights must have been
included in the original appraisal in
order for the Agency to obtain a security
interest in any oil, gas, and other
mineral associated with the real estate

security.
* * * * *

Signed on December 16, 2014.
Val Dolcini,
Administrator, Farm Service Agency.
[FR Doc. 2014-30172 Filed 12-30-14; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 29

[Docket No. FAA—2014-1090; Special
Conditions No. 29-037-SC]

Special Conditions: Airbus Helicopters
Deutschland GmbH Model MBB-
BK117D-2 Helicopters; Use of 30-
Minute Power Rating

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D-2 helicopter. This model helicopter
will have the novel or unusual design
feature of a 30-minute power rating,
generally intended to be used for
hovering at increased power for search
and rescue missions. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on Airbus
Helicopters Deutschland GmbH Model
MBB-BK117D-2 Helicopters on
December 19, 2014.

We must receive your comments by
March 2, 2015.

ADDRESSES: Send comments identified
by docket number FAA-2014-1090
using any of the following methods:

= Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

= Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

= Hand Delivery of Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 8
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

= Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket Web site, anyone can find


http://www.regulations.gov
http://regulations.gov

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Rules and Regulations

78695

and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.
Docket: You can read the background
documents or comments received at
http://www.regulations.gov. Follow the
online instructions for accessing the
docket or go to the Docket Operations in
Room @12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Rao
Edupuganti, Rotorcraft Standards Staff,
ASW-111, Rotorcraft Directorate,
Aircraft Certification Service, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-4389; email
rao.edupaganti@faa.gov.
SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined that notice
and opportunity for public comment are
impractical and contrary to the public
interest because the issuance of a design
approval would significantly delay
delivery of the affected aircraft.
Therefore, we find that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

While we did not precede this with a
notice of proposed special conditions,
we invite interested people to take part
in this rulemaking by sending written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

Background and Discussion

On December 21, 2009, Airbus
Helicopters Deutschland GmbH applied
to amend Type Certificate No. H13EU to
include the new Model MBB-BK117 D—
2. The MBB-BK117 D-2, which is a
derivative of the MBB-BK117 C-2
currently approved under Type
Certificate No. H13EU, is a Transport

Category, 14 CFR part 29, twin engine
conventional helicopter designed for
civil operations. It is certificated with
Category A performance and for day and
night operation under visual and
instrument flight rules. It is powered by
two Turbomeca Arriel 2E engines with
dual channel Full Authority Digital
Engine Control systems and has four
main rotor blades and a maximum gross
weight of 8,046 pounds. It has an
integrated modular avionics suite with
three 6x8 inch multi-function displays
termed the Common Integrated Global
Avionics for Light Helicopters.

Airbus Helicopters Deutschland
GmbH proposes that the model MBB—
BK117 D-2 use a novel and unusual
design feature, which is a 30-minute
power rating, identified in the
Turbomeca Arriel 2E Engine Special
Conditions No. 33-009-SC. 14 CFR 1.1
defines “rated takeoff power” as limited
in use to no more than 5 minutes for
takeoff operation. Thus, the use of
takeoff power for 30 minutes will
require special airworthiness standards,
known as special conditions, to address
the use of this 30-minute power rating
and its effects on the rotorcraft. These
special conditions will add
requirements to the existing
airworthiness standards in 14 CFR
29.1049 (Hover cooling test procedures),
§29.1305 (Powerplant instruments), and
§29.1521 (Powerplant limitations).

The following is a summary of the
final special conditions:

In addition to the requirements of
§29.1049 (Hover cooling test
procedures), the aircraft cooling effects
due to use of the 30-minute power
rating versus the Takeoff (5-minute)
rating must be accounted for in the
testing.

In addition to the requirements of
§29.1305, Powerplant Instruments,
since this new 30-minute power rating
has a 30-minute time limit associated
with its use, the pilot must have the
means to identify:

e When the rated engine power level
is achieved,

e When the event begins, and

e When the time interval expires.

In addition to the requirements of
§29.1521, Powerplant Limitations, a
new 30-minute rating must be limited to
no more than 30 minutes per use. This
new rating will allow use of power
above maximum continuous power
(MCP) for 30 minutes.

Furthermore, the Model MBB-BK117
D-2 rotorcraft flight manual must
include limitations on use of the 30-
minute power rating to state that
continuous use above MCP up to takeoff
power is limited to 30 minutes.

Type Certification Basis

Under 14 CFR 21.101, Airbus
Helicopters Deutschland GmbH must
show that the MBB-BK117 D-2 model
helicopter meets the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. H13EU or the applicable
regulations in effect on the date of
application for the change to the type
certificate. The regulations incorporated
by reference in the type certificate are
commonly referred to as the “original
type certification basis.” The regulations
incorporated by reference in Type
Certificate No. H13EU are as follows:

1. 14 CFR 21.29 and 14 CFR 29 effective
February 1, 1965 plus Amendments
29-1 through 29-40 for the new or
changed parts with respect to the
MBB-BK117 C-2 identified in the
document ETYC 1183/09-MHa,
supplemented with requirements
from other amendments listed
below.

2. 14 CFR 29 requirements with
amendment through 29-51 for:
29.25, 29.59, 29.62, 29.67, 29.77,
29.81, 29.85, 29.143, 29.173, 29.175,
29.177, 29.351, 29.397, 29.562,
29.602, 29.865, 29.923, 29.1317,
29.1323, 29.1329, 29.1351, 29.1359,
29.1457, 29.1459, 29.1521, 29.1587,
B29.5, B29.7

3. Equivalent Level Of Safety:

(a) 14 CFR 29.807 (a)(4) Emergency

exits
(b) 14CFR 29.1305, 29.1351(b)(6),
29.1435(a)(3) Part Time Display of
Vehicle Parameters

(c) 14 CFR 29.1545(b)(4), 29.1549(b)
Airspeed & Powerplant indication
green marking

4. Environmental Standards:

(a) 14 CFR 36 Appendix H at

amendment 36-25

5. The main differences between the
MBB-BK117 C-2 and the MBB—
BK117 D-2 are as follows:

(a) Installation of Turbomeca Arriel

2E engines with FADEC control

(b) New tail section including

composite structure and fanned tail
rotor (FENESTRON) with composite
blades

(c) New cockpit indication system

using integrated modular avionics.
(d) Auto Flight System as a standard
configuration of the MBB-BK117
D-2

(e) Main gearbox modifications to
support 30 minute run-dry
capability

(f) Maximum take-off weight

increased to 3650 kg

In addition, if the regulations
incorporated by reference do not
provide adequate standards regarding
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the change, the applicant must comply
with certain regulations in effect on the
date of application for the change. The
FAA has determined that the Model
MBB-BK117 D-2 must also comply
with the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

Regulatory Basis for Special Conditions

The Administrator has determined
that the applicable airworthiness
regulations (that is, 14 CFR part 29) do
not contain adequate or appropriate
safety standards for the MBB-BK117
D22 model helicopter because of a novel
or unusual design feature. Therefore,
special conditions are prescribed under
the provisions of 14 CFR 21.16.

The FAA issues special conditions, as
defined in § 11.19, in accordance with
§11.38, and they become part of the
type certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model.

Novel or Unusual Design Features

The MBB-BK117 D-2 model
helicopter will incorporate the
following novel or unusual design
feature:

¢ A 30-minute power rating.

Applicability

These special conditions are
applicable to the Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D2 helicopter. Should Airbus
Helicopters Deutschland GmbH apply at
a later date for an amendment to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on the Airbus
Helicopters Deutschland GmbH Model
MBB-BK117 D-2 helicopter. It is not a
rule of general applicability.

List of Subjects in 14 CFR Part 29

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Airbus Helicopters
Deutschland GmbH Model MBB-BK117
D-2 helicopters. Unless stated
otherwise, all requirements in
§§29.1049, 29.1305 and 29.1521 remain
unchanged.

Section 29.1049 Hover cooling test
procedures. In addition to the
requirements of this section, for
rotorcraft with a 30-minute power
rating, the hovering cooling provisions
at the 30-minute power rating must be
shown—

(a) At maximum weight or at the
greatest weight at which the rotorcraft
can hover (if less), at sea level, with the
power required to hover but not more
than the 30-minute power, in the
ground effect in still air, until at least 5
minutes after the occurrence of the
highest temperature recorded, or until
the continuous time limit of the 30-
minute power rating if the highest
temperature recorded is not stabilized
before.

(b) At maximum weight and at the
altitude resulting in zero rate of climb
for this configuration, until at least 5
minutes after the occurrence of the
highest temperature recorded, or until
the continuous time limit of the 30-
minute power rating if the highest
temperature recorded is not stabilized
before.

Section 29.1305 Powerplant
instruments, at Amendment 29-40. In
addition to the requirements of this
section, a means must be provided to
indicate to the pilot when the engine is
at the 30-minute power level, when the
event begins, and when the time
interval expires.

Section 29.1521 Powerplant
limitations, at Amendment 29-41. In
addition to the requirements of this
section, use of the 30-minute power
must be limited to no more than 30
minutes per use. The use of the 30-
minute power must also be limited by:

(1) The maximum rotational speed,
which may not be greater than—

(i) The maximum value determined
by the rotor design; or

(ii) The maximum value demonstrated
during the type tests;

(2) The maximum allowable turbine
inlet or turbine outlet gas temperature
(for turbine engines);

(3) The maximum allowable power or
torque for each engine, considering the
power input limitations of the
transmission with all engines operating;

(4) The maximum allowable power or
torque for each engine considering the
power input limitations of the
transmission with one engine
inoperative;

(5) The time limit for the use of the
power corresponding to the limitations
established in paragraphs (1) through (4)
above; and

(6) The maximum allowable engine
and transmission oil temperatures, if the
time limit established in paragraph (5)
above exceeds 2 minutes.

Issued in Fort Worth, Texas, on December
19, 2014.

Lance T. Gant

Acting Directorate Manager, Rotorcraft
Directorate, Aircraft Certification Service.

[FR Doc. 2014-30562 Filed 12—30-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9689]
RIN 1545-BL52

Guidance Regarding Dispositions of
Tangible Depreciable Property;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations (TD
9689) that were published in the
Federal Register on Monday, August 18,
2014 (79 FR 48661). The final
regulations are regarding dispositions of
property subject to depreciation under
section 168 of the Internal Revenue
Code.

DATES: This correction is effective on
December 31, 2014 and applicable
beginning August 18, 2014.

FOR FURTHER INFORMATION CONTACT:
Kathleen Reed, at (202) 317—7005 (not a
toll free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9689) that
are the subject of this correction are
under section 168 of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
(TD 9689) contain errors that may prove
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to be misleading and are in need of
clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.168(i)—1 also issued under 26
U.S.C. 168(i)(4).

m Par. 2. Section 1.168(i)-1 is amended
as follows:
m 1. Paragraph (c)(2)(ii)(D) is revised.
m 2. The third sentences of paragraphs
(e)(3)(ii)(B), Example 2. (ii) and
(e)(3)(iii)(A) are revised.
m 3. Paragraph (e)(3)(iii)(C)(3) is revised.
m 4. The second sentence of paragraph
(e)(3)(v)(B)(1) is revised.
m 5. In paragraph (f)(3) remove the
phrase “Allowed Depreciation
Deductions Allocated and Apportioned
to a Separate Category Total/Allowed
Depreciation Deductions and
Apportioned to Foreign Source
Income.” and add in its place “Allowed
Depreciation Deductions Allocated and
Apportioned to a Separate Category/
Total Allowed Depreciation Deductions
and Apportioned to Foreign Source
Income.”
m 6. In the first line of paragraph
(j)(3)(ii), remove the phrase “allowed
or”.
m 7. Paragraph (m)(4) is revised.

The revisions read as follows:

§1.168(i)-1 General asset accounts.

* * * * *

(c)
(2)
(ii)
(D) Assets not eligible for any
additional first year depreciation
deduction, including assets for which
the taxpayer elected not to deduct the
additional first year depreciation,
provided by, for example, section
168(k), section 168(1), section 168(m),
section 168(n), section 1400L(b), or
section 1400N(d), must be grouped into
a separate general asset account;
*

I
* *x %
* %

*

(e)
(3)
(ii)
(B)

Example 2. * * *

* % X ¥ %
* % * *

% % * *

(ii) * * * The gain of $232 is subject to
section 1245 to the extent of the depreciation
allowed or allowable for the account, plus
the expensed cost for assets in the account,
less the amounts previously recognized as
ordinary income ($1,232 + $0 — $0 =
$1,232). * * *

(111) * ok %

(A) * * * The adjusted depreciable
basis of the asset at the time of the
disposition, as determined under the
applicable convention for the general
asset account in which the asset was
included, equals the unadjusted
depreciable basis of the asset less the
greater of the depreciation allowed or
allowable for the asset. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
general asset account in which the asset
was included and by including the
portion of the additional first year
depreciation deduction claimed for the
general asset account that is attributable
to the asset disposed of. * * *

* * * * *

(C) * % %

(3) The depreciation reserve of the
general asset account is reduced by the
greater of the depreciation allowed or
allowable for the asset as of the end of
the taxable year immediately preceding
the year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
general asset account in which the asset
was included and by including the
portion of the additional first year
depreciation deduction claimed for the
general asset account that is attributable
to the asset disposed of; and
* * * * *

R

%‘B,)) * % %

(1) The adjusted depreciable basis of
the asset at the time of disposition
equals the unadjusted depreciable basis
of the asset less the greater of the
depreciation allowed or allowable for
the asset. The allowable depreciation is
computed by using the depreciation
method, recovery period, and
convention applicable to the general
asset account in which the asset was
included and by including the portion
of the additional first year depreciation
deduction claimed for the general asset
account that is attributable to the
relinquished asset. * * * * *

(m) * x %

(4) Optional application of TD 9564.
A taxpayer may choose to apply
§1.168(i)—1T as contained in 26 CFR
part 1 edition revised as of April 1,
2014, to taxable years beginning on or
after January 1, 2012. However, a
taxpayer may not apply § 1.168(i)-1T as

contained in 26 CFR part 1 edition
revised as of April 1, 2014, to taxable
years beginning on or after January 1,
2014.

* * * * *

m Par. 3. Section 1.168(i)—7 is amended
by revising paragraph (e)(4) to read as
follows:

§1.168(i)-7 Accounting for MACRS
property.
* * * * *

(e) * x %

(4) Optional application of TD 9564.
A taxpayer may choose to apply
§1.168(i)-7T as contained in 26 CFR
part 1 edition revised as of April 1,
2013, to taxable years beginning on or
after January 1, 2012. However, a
taxpayer may not apply § 1.168(i)-7T as
contained in 26 CFR part 1 edition
revised as of April 1, 2013, to taxable
years beginning on or after January 1,
2014.

* * * * *

m Par. 4. Section 1.168(i)—8 is amended
as follows:

m 1. Remove the phrase “allowed or”
wherever it appears in paragraphs
(0)(2)(i1), (B(3)(i1), (h)(2)(iv), and
(h)(3)(iv).

m 2. Revise paragraphs (h)(2)(iii) and
(h)(3)(iid).

The revisions read as follows:

§1.168(i)-8 Dispositions of MACRS
property.
* * * * *

(h) * * *

(2) * % %

(iii) The depreciation reserve of the
multiple asset account or pool must be
reduced by the greater of the
depreciation allowed or allowable for
the asset disposed of as of the end of the
taxable year immediately preceding the
year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the
multiple asset account or pool in which
the asset disposed of was included and
by including the additional first year
depreciation deduction claimed for the
asset disposed of; and
* * * * *

(3) * % %

(iii) The depreciation reserve of the
asset must be reduced by the greater of
the depreciation allowed or allowable
for the disposed portion as of the end of
the taxable year immediately preceding
the year of disposition. The allowable
depreciation is computed by using the
depreciation method, recovery period,
and convention applicable to the asset
in which the disposed portion was
included and by including the portion
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of the additional first year depreciation
deduction claimed for the asset that is
attributable to the disposed portion; and

* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2014-30186 Filed 12—-30-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD-2010-HA-0068]

RIN 0720-AB39

Civilian Health and Medical Program of

the Uniformed Services (CHAMPUS);
TRICARE Retired Reserve

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: TRICARE Retired Reserve
(TRR) is a premium-based TRICARE
health plan available for purchase
worldwide by qualified members of the
Retired Reserve and by qualified
survivors of TRR members. This final
rule responds to public comments
received to an interim final rule that
was published in the Federal Register
on August 6, 2010 (75 FR 47452-47457).
That rule established requirements and
procedures to implement the TRR
program in fulfillment of section 705 of
the National Defense Authorization Act
for Fiscal Year 2010 (NDAA-10) (Pub. L.
111-84). This final rule also revises
requirements and procedures as
indicated.

DATES: This rule is effective January 30,
2015.

FOR FURTHER INFORMATION CONTACT: ]Ody
Donehoo, Defense Health Agency,
TRICARE Health Plan, telephone (703)
681-0039. Questions regarding payment
of specific claims under the TRICARE
allowable charge method should be
addressed to the appropriate TRICARE
contractor.

SUPPLEMENTARY INFORMATION:
L. Introduction and Background
A. Overview

An interim final rule was published
in the Federal Register on August 6,
2010 (75 FR 47452-47457), that
established requirements and
procedures to implement the TRICARE
Retired Reserve program in fulfillment

of section 705 of the National Defense
Authorization Act for Fiscal Year 2010
(NDAA-10) (Pub. L. 111-84). Section
705 added new section 1076e to Title
10, United States Code. Section 1076e
allows members of the Retired Reserve
who are qualified for non-regular
retirement, but are not yet 60 years of
age, as well as certain survivors to
qualify to purchase medical coverage
equivalent to the TRICARE Standard
(and Extra) benefit unless that member
is either enrolled in, or eligible to enroll
in, a health benefits plan under Chapter
89 of Title 5, United States Code.

B. Public Comments

The interim final rule was published
in the Federal Register on August 6,
2010. We received 92 online comments.
We thank those who provided
comments. Specific matters raised by
those who submitted comments are
summarized below.

II. Provisions of the Rule Regarding the
TRICARE Retired Reserve Program

A. Establishment of the TRICARE
Retired Reserve Program (§ 199.25(a))

1. Provisions of Interim Final Rule.
This paragraph describes the nature,
purpose, statutory basis, scope, and
major features of TRICARE Retired
Reserve, a premium-based medical
coverage program that was made
available for purchase worldwide by
certain members of the Retired Reserve,
their family members and their
surviving family members. TRICARE
Retired Reserve is authorized by 10
U.S.C. 1076e.

The major features of the program
include making coverage available for
purchase by any Retired Reserve
member who is qualified for non-regular
retirement, but is not yet 60 years of age,
unless that member is either enrolled in,
or eligible to enroll in, a health benefit
plan under Chapter 89 of Title 5, United
States Code, as well as certain survivors
of Retired Reserve members as specified
below. The amount of the premium that
qualified members and qualified
survivors pay is prescribed by the
Assistant Secretary of Defense for
Health Affairs (ASD(HA)) and
determined using an appropriate
actuarial basis. There is one premium
for member-only coverage and a second
premium for member and family
coverage. Additionally, TRICARE rules
outlined in Part 199 of Title 32 of the
CFR relating to the TRICARE Standard
and Extra programs apply unless
otherwise specified.

Under TRICARE Retired Reserve,
qualified members (or their qualified
survivors) may purchase either the

member-only type of coverage or the
member and family type of coverage by
submitting a completed request in the
appropriate format along with an initial
payment of the applicable premium at
the time of enrollment. When their
coverage becomes effective, TRICARE
Retired Reserve beneficiaries receive the
TRICARE Standard (and Extra) benefit.
TRICARE Retired Reserve features the
deductible and cost sharing provisions
of the TRICARE Standard (and Extra)
plan for retired members and
dependents of retired members. Both
the member and the member’s covered
family members are provided access
priority for care in military treatment
facilities on the same basis as retired
members and their family members who
are not enrolled in TRICARE Prime.

2. Analysis of Major Public
Comments. Three commenters
suggested alternative plans to include a
Preferred Provider Organization (PPO)
with group discount until age 60;
eligibility for Reserve Retirees to use the
Department of Veterans Affairs health
care benefits and services; and a tier
system that would allow a member to
reduce premiums by choosing higher
deductibles. Another commenter
suggested a tier system with higher
deductibles or different options for cost
shares and deductibles.

Three commenters requested the
implementation/passing of the TRR
benefit. One commenter inquired how
TRR fits into ‘“Health Care Reform”
making health care affordable for every
citizen.

Response. In regards to the comments
suggesting alternative plans, we
observed that the specific provisions of
the law governing TRR does not allow
implementation of alternative plans as
suggested. In fulfillment of law, TRR is
a premium-based TRICARE health plan
that features the cost sharing,
deductible, and catastrophic cap
provisions of TRICARE Standard (and
Extra) as they pertain to retirees and
their family members.

TRICARE Extra is similar to a PPO.
TRICARE Standard beneficiaries,
including TRR members and their
covered family members, are using
TRICARE Extra when they receive care
from a provider in the TRICARE
Network. TRICARE Extra features cost
shares that are five percent lower than
TRICARE Standard cost shares. All
Department of Veterans Affairs hospitals
and clinics nationwide currently are in
the TRICARE Network through active
agreements with TRICARE contractors.

Multiple premium tiers with various
levels of deductibles would not be
allowed by the statutory provisions that
require TRR to be offered under one
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program with one monthly premium
rate for individual coverage and one
monthly premium rate for family
coverage.

In regards to the comments requesting
the implementation/passing of the TRR
benefit, Section 705 of the NDAA for FY
2010 was enacted into law on October
28, 2009; it was implemented by interim
final rule effective August 6, 2010; and
TRR officially launched September 1,
2010 with health care coverage available
beginning October 1, 2010.

In regards to the Affordable Care Act
comment, the statutory provisions of
that Act did not amend any of the
statutes that govern the military health
system. Nonetheless, we have projected
for a small influx of qualified members
of the Retired Reserve into TRR
beginning in 2014 when the new
mandates for individuals to have health
insurance coverage go into effect under
the Act.

It should be noted that legislative
action subsequent to enactment of
Affordable Care Act resulted in
TRICARE establishing a program called
TRICARE Young Adult. Similar to
young adult coverage under the
Affordable Care Act, TRICARE Young
Adult offers full-cost, premium-based
TRICARE coverage for purchase by
qualified young adults who have a
parent with TRICARE coverage. See the
TRICARE Young Adult Interim Final
Rule published in the Federal Register
on April 27, 2011 (76 FR 23479-23485)
for details.

3. Provisions of the Final Rule. We
clarified that certain special programs
established in 32 CFR part 199 are not
available to members covered under
TRICARE Retired Reserve
(§199.25(a)(4)(1)(B)). We clarified that
TRICARE Retired Reserve coverage
features the deductible, cost sharing,
and catastrophic cap provisions of the
TRICARE Standard (and Extra) plan
applicable to retired members and
dependents of retired members
(§199.25(a)(4)(iv)). We corrected the
cross-reference to § 199.17(d)(1)(i)(E) of
this part regarding access priority for
care in military treatment facilities for
the member and the member’s covered
family members (§ 199.25(a)(4)(iv)).
Otherwise, the final rule is consistent
with the interim final rule (75 FR
47452—-47457, August 6, 2010).

B. Qualifications for TRICARE Retired
Reserve Coverage (§199.25(b))

1. Provisions of Interim Final Rule.
This paragraph defines the statutory
conditions under which members of a
Reserve Component may qualify to
purchase TRICARE Retired Reserve
coverage. The Reserve Components of

the armed forces have the responsibility
to determine and validate a member’s
qualifications to purchase TRICARE
Retired Reserve coverage. The member’s
Service personnel office is responsible
for keeping the Defense Enrollment
Eligibility Reporting System (DEERS)
current with eligibility data.

A member qualifies to purchase
TRICARE Retired Reserve coverage if
the member meets both of the following
conditions:

(a) Is a member of the Retired Reserve
of a Reserve component of the armed
forces who is qualified for a non-regular
retirement at age 60 under chapter 1223
of title 10, U.S.C., but is not age 60; and

(b) is not enrolled, or eligible to
enroll, in a health benefits plan under
chapter 89 of title 5, U.S.C.

If a qualified member of the Retired
Reserve dies while in a period of
TRICARE Retired Reserve coverage, the
immediate family member(s) of such
member shall remain qualified to
continue existing or purchase new
TRICARE Retired Reserve coverage until
the date on which the deceased member
of the Retired Reserve would have
attained age 60 as long as they meet the
definition of immediate family member
specified below. This applies regardless
of whether either member-only coverage
or member and family coverage was in
effect on the day of the TRICARE
Retired Reserve member’s death.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified the exclusion involving the
Federal Employee Health Benefits
(FEHB) program. Section 199.25(b)(1)(ii)
specifies that a member of the Retired
Reserve qualifies to purchase TRICARE
Retired Reserve coverage if the member
is not enrolled in, or eligible to enroll
in, a health benefits plan under chapter
89 of title 5, U.S.C. That statute has been
implemented under part 890 of title 5,
CFR as the “Federal Employee Health
Benefits” program. For purposes of the
FEHB program, the terms “enrolled,”
“enroll” and “enrollee” are defined in
section 890.101 of title 5, CFR.
Otherwise, the final rule is consistent
with the interim final rule.

C. TRICARE Retired Reserve Premiums
(§199.25(c))

1. Provisions of Interim Final Rule.
Members are charged premiums for
coverage under TRICARE Retired
Reserve that represent the full cost of
providing the TRICARE Standard (and
Extra) benefit under this program. The
total annual premium amounts shall be
determined by the ASD(HA) using an

appropriate actuarial basis and are
established and updated annually, on a
calendar year basis, by the ASD(HA) for
qualified members of the Retired
Reserve for each of the two types of
coverage, member-only coverage and
member-and-family coverage. Premiums
are to be paid monthly. The monthly
rate for each month of a calendar year
is one-twelfth of the annual rate for that
calendar year.

A surviving family member of a
Retired Reserve member who qualified
for TRICARE Retired Reserve coverage
as described herein will pay premium
rates at the member-only rate if there is
only one surviving family member to be
covered by TRICARE Retired Reserve
and at the member and family rate if
there are two or more survivors to be
covered.

The appropriate actuarial basis used
for calculating premium rates shall be
one that most closely approximates the
actual cost of providing care to the same
demographic population as those
enrolled in TRICARE Retired Reserve as
determined by the ASD(HA). TRICARE
Retired Reserve premiums shall be
based on the actual costs of providing
benefits to TRICARE Retired Reserve
members and their family members
during the preceding years if the
population of Retired Reserve members
enrolled in TRICARE Retired Reserve is
large enough during those preceding
years to be considered actuarially
appropriate. Until such time that actual
costs from those preceding years
become available, TRICARE Retired
Reserve premiums shall be based on the
actual costs during the preceding
calendar years for providing benefits to
the population of retired members and
their family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate.

An adjustment may be applied to
cover overhead costs for administration
of the program by the government.
Additionally, premium adjustments
may be made to cover the prospective
costs of any significant program changes
or any actual experience in the costs of
administering the TRICARE Retired
Reserve program.

For the portion of calendar year 2010
during which the program is in effect,
the monthly premium for member-only
coverage will be $388.31/month (annual
premium $4,659.72/year), and the
monthly premium for member and
family coverage will be $976.41/month
(annual premium $11,716.92/year). The
2010 premiums are based on the actual
costs during calendar years 2007 and
2008 for providing benefits to the
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population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. The historical costs were
trended forward to 2010 and a two-
percent adjustment was applied to cover
overhead costs for administration of the
program by the government.

2. Analysis of Major Public
Comments. Seventy-six of the
commenters expressed that the
premiums were too high. Six
commenters requested that the TRR
premium-rate calculations be
investigated or reviewed. One
commenter suggested a separate
premium be established for member-
plus-spouse-only. One commenter
requested employers be allowed to pay
members’ monthly TRR premiums. One
commenter suggested that TRR should
not cost one third more than Continued
Health Care Benefit Program. One
commenter requested the Fiscal Year
2012 premium rates.

Response. We recognize that the
premiums were much higher than many
expected. In fulfillment of law, TRR
premiums represent the full cost of
delivering the benefit without the
Department of Defense absorbing any of
the cost. In other words, the Department
cannot cover or share any of the cost of
the premiums by law; TRR members pay
full-cost premiums.

TRR premiums were determined on
an appropriate actuarial basis using
actual costs during preceding calendar
years for providing benefits to the
population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. In other words, the data-
driven premiums were derived from
highly relevant actual TRICARE cost
data. This approach is very similar to
the approach we used for TRICARE
Reserve Select (TRS) in fulfillment of
applicable law; however, premiums
payable by members in TRS represent
only twenty-eight percent of the actual
cost of TRS coverage delivered in
preceding years.

We endeavored to be very open and
transparent with the detailed
information that we provided in the
preamble of the interim final rule about
the establishment of TRR premiums.
Nonetheless, we would be glad to
participate in a Congressionally-directed
request or a request under proper and
applicable authority as appropriate to
study the actuarial approach used to
establish the TRR premium rates.

In regard to the comment about a
separate premium for member plus
spouse only, we were required by law
to establish only two monthly premium
rates: One rate for TRR member-only
coverage and one rate for TRR member
and family coverage.

In regard to the comment about
allowing employers to pay members’
monthly TRR premiums, law requires
members to pay premiums for their
purchased TRR coverage.

In regard to the comment comparing
TRR premiums to premiums for the
Continued Health Care Benefit Program,
note that these are two separate and
distinct programs under law and
regulation with different requirements
for premium establishment for each. A
final rule was published September 16,
2011 (76 FR 57637-41) that describes
the applicable requirements for
establishing Continued Health Care
Benefit Program premiums.

In regards to the question about the
fiscal year 2012 premiums, the Assistant
Secretary of Defense for Health Affairs
established the calendar year 2012
premiums as required by regulation on
August 24, 2011 and posted them as
Health Affairs Policy 11-013 on the
Health Affairs Web site,
www.health.mil. For calendar year 2012,
the TRR premium for member-only
coverage was $419.72/month (annual
premium $5,036.64/year), which
represented a 2.9% increase over the
2011 rate. The 2012 premium for TRR
member and family coverage was
$1,024.43/month (annual premium
$12,293.16/year), which represented a
0.4% increase over the 2011 rate. The
2012 premiums were based on the
actual costs during calendar years 2009
and 2010 for providing benefits to the
population of retired members and their
family members in the same age
categories as the Retired Reserve
population in order to make the
underlying group actuarially
appropriate. The historical costs were
trended forward to 2012 and a two
percent adjustment was applied to cover
overhead costs for administration of the
program by the government.

The calendar year 2013 premiums
were established and posted on the
Health Affairs Web site,
www.health.mil, on September 13, 2011
as Health Affairs Policy 12—008.

We also clarified that the Director,
Healthcare Operations in the Defense
Health Agency may establish
procedures for administrative
implementation related to premiums
(§199.25(c)).

3. Provisions of the Final Rule. We
made one minor administrative
clarification that premiums are to be

paid monthly, except as otherwise
provided through administrative
implementation, pursuant to procedures
established by the Director, Healthcare
Operations in the Defense Health
Agency (§199.25(c)). We added a cross-
reference to paragraph (d)(1) of this
section where each of the two types of
coverage, member-only coverage and
member-and-family coverage are
described (§ 199.25(c)(1)). Otherwise,
the final rule is consistent with the
interim final rule.

D. Procedures (§ 199.25(d))

1. Provisions of Interim Final Rule.
The Director, TRICARE Management
Activity (TMA), may establish
procedures for the following:

—Purchasing Coverage. Procedures may
be established for a qualified member,
including surviving family members,
to purchase one of two types of
coverage: Member-only coverage or
member-and-family coverage.

Immediate family members of the
Retired Reserve member may be
included in such family coverage. To
purchase either type of TRICARE
Retired Reserve coverage, Retired
Reserve members or their survivors
qualified as above must complete and
submit a request in the appropriate
format, along with an initial payment of
the applicable premium required above.

—~Continuation Coverage. Procedures
may be established for a qualified
member or qualified survivor to
purchase TRICARE Retired Reserve
coverage with an effective date
immediately following the date of
termination of coverage under another
TRICARE program.

—Qualifying Life Event. Procedures may
be established for a qualified member
or qualified survivor to purchase
TRICARE Retired Reserve coverage on
the occasion of a qualifying life event
that changes the immediate family
composition (e.g., birth, death,
adoption, divorce, etc.). The effective
date for TRICARE Retired Reserve
coverage will coincide with the day of
the qualifying life event. It is the
responsibility of the member to
provide personnel officials with the
necessary evidence required to
substantiate the change in immediate
family composition. Personnel
officials will update DEERS in the
usual manner. Appropriate action will
be taken upon receipt of the
completed request in the appropriate
format along with an initial payment
of the applicable premium in
accordance with established
procedures.
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—Open Enrollment. Procedures may be
established for a qualified member or
qualified survivor to purchase
TRICARE Retired Reserve coverage at
any time. The effective date of
coverage will coincide with the first
day of a month.

—Survivor coverage under TRICARE
Retired Reserve. Procedures may be
established for a surviving family
member of a Retired Reserve member
who qualified for TRICARE Retired
Reserve coverage as described above
to continue existing or to purchase
new TRICARE Retired Reserve
coverage. Procedures similar to those
for qualifying life events may be
established for a qualified surviving
family member to purchase new or
continuing coverage with an effective
date coinciding with the day of the
member’s death. Procedures similar to
those for open enrollment may be
established for a qualified surviving
family member to purchase new
coverage at any time with an effective
date coinciding with the first day of
a month.

—Changing type of coverage.
Procedures may be established for
TRICARE Retired Reserve members or
qualified survivors to request to
change type of coverage during open
enrollment or on the occasion of a
qualifying life event that changes
immediate family composition as
described above by submitting a
completed request in the appropriate
format.

—Termination. Termination of coverage
for the member will result in
termination of coverage for the
member’s family members in
TRICARE Retired Reserve, except for
qualified survivors as described
above.

—Coverage will terminate whenever a
member (or qualified survivors)
ceases to meet the qualifications for
the program. For purposes of this
section, the member no longer
qualifies for TRICARE Retired Reserve
when the member has been eligible
for more than 60 days for coverage in
a health benefits plan under Chapter
89 of Title 5, U.S.C. This affords the
member sufficient time to make
arrangements for health coverage and
avoid any lapses in health coverage.
Further, coverage shall terminate
when the Retired Reserve member
attains the age of 60 or, if survivor
coverage is in effect, when the
deceased Retired Reserve member
would have attained the age of 60.

—Coverage may terminate for members
who gain coverage under another
TRICARE program.

—Failure to make a premium payment
in a timely manner in accordance
with established procedures will
result in termination of coverage for
the member and any covered family
members and will result in denial of
claims for services with a date of
service after the effective date of
termination.

—Procedures may be established for
covered members and survivors to
request termination of coverage at any
time by submitting a completed
request in the appropriate format.

—Members whose coverage under
TRICARE Retired Reserve terminates
upon their request or for failure to pay
premiums will not be allowed to
purchase coverage under TRICARE
Retired Reserve to begin again for a
period of one year following the
effective date of termination.

—Processing. Upon receipt of a
completed request in the appropriate
format, the appropriate enrollment
actions will be processed into DEERS
in accordance with established
procedures.

—Periodic revision. Periodically, certain
features, rules or procedures of
TRICARE Retired Reserve may be
revised. If such revisions will have a
significant effect on members’ or
survivors’ costs or access to care,
members or survivors may be given
the opportunity to change their type
of coverage or terminate coverage
coincident with the revisions.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified that the Director, Healthcare
Operations in the Defense Health
Agency may establish procedures for
TRR (§ 199.25(d)). We added a cross-
reference for immediate family members
of the Retired Reserve member that may
be included in such family coverage
(§199.25(d)(1)).

We clarified the rule that procedures
may be established for TRR coverage to
be suspended for up to one year
followed by final termination for
members or qualified survivors if they
fail to make premium payments in
accordance with established procedures
or otherwise if they request suspension/
termination of coverage (§ 199.25(d)(3)).
Suspension/termination of coverage for
the TRR member/survivor will result in
suspension/termination of coverage for
the member’s/survivor’s family
members in TRICARE Retired Reserve,
except as described in § 199.25
(d)(1)(iv). Procedures may be
established for the suspension to be

lifted upon request before final
termination is applied.

E. Preemption of State Laws
(§199.25(e))

1. Provisions of Interim Final Rule.
This paragraph explains that the
preemptions of State and local laws
established for the TRICARE program
also apply to TRICARE Retired Reserve.
Any State or local law or regulation
pertaining to health insurance, prepaid
health plans, or other health care
delivery, administration, and financing
methods is preempted and does not
apply in connection with TRICARE
Retired Reserve.

This includes State and local laws
imposing premium taxes on health
insurance carriers, underwriters or other
plan managers, or similar taxes on such
entities. Preemption does not apply to
taxes, fees, or other payments on net
income or profit realized by such
entities in the conduct of business
relating to DoD health services
contracts, if those taxes, fees or other
payments are applicable to a broad
range of business activity. For the
purposes of assessing the effect of
Federal preemption of State and local
taxes and fees in connection with DoD
health services contracts, interpretations
shall be consistent with those applicable
to the Federal Employees Health
Benefits Program under 5 U.S.C. 8909(f).

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

F. Administration (§ 199.25(f))

1. Provisions of Interim Final Rule.
This paragraph provides that the
Director, TRICARE Management
Activity, may establish other rules and
procedures necessary for the effective
administration of TRICARE Retired
Reserve and may authorize exceptions
to requirements of this section, if
permitted by law, based on
extraordinary circumstances.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. We
clarified this provision by removing the
phrase, “based on extraordinary
circumstances’ and clarified that the
Director, Healthcare Operations in the
Defense Health Agency has authority to
perform this activity.
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G. Terminology (§ 199.25(g))

1. Provisions of Interim Final Rule.
The following terms are applicable to
the TRICARE Retired Reserve program.

—Coverage. This term means the
medical benefits covered under the
TRICARE Standard or Extra programs
as further outlined in other sections of
part 199 of Title 32 of the Code of
Federal Regulations, whether
delivered in military treatment
facilities or purchased from civilian
sources.

—Immediate family member. This term
means spouse (except former spouse)
as defined in §199.3(b)(2)(i) of this
part, or child as defined in §199.3
(b)(2)(ii).

—Qualified member. This term means a
member who has satisfied all the
criteria that must be met before the
member is authorized for TRR
coverage.

—Qualified survivor. This term means
an immediate family member who has
satisfied all the criteria that must be
met before the survivor is authorized
for TRR coverage.

2. Analysis of Major Public
Comments. One commenter wondered if
the enrollment eligibility of divorced
spouses that have been granted a
portion of a reserve member’s retirement
benefits had been addressed.

Response. We mentioned that spouses
of qualified Retired Reserve members
(but not former spouses) are included in
TRR member and family coverage. This
can be found in this terminology
section.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

III. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Public Law
96-354, “Regulatory Flexibility Act” (5
U.S.C. 601)

Executive Order 12866 requires that a
comprehensive regulatory impact
analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.
The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. This rule is
not an economically significant
regulatory action and will not have a

significant impact on a substantial
number of small entities for purposes of
the RFA, thus this final rule is not
subject to any of these requirements.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511)

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511).

Executive Order 13132, “Federalism”

We have examined the impact(s) of
the final rule under Executive Order
13132 and it does not have policies that
have federalism implications that would
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, therefore,
consultation with State and local
officials is not required.

Sec. 202, Public Law 104-4, “Unfunded
Mandates Reform Act”

This rule does not contain unfunded
mandates. It does not contain a Federal
mandate that may result in the
expenditure by State, local and tribunal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Amend § 199.25 to read as follows.
m a. Revise paragraphs (a)(4)(i)(B) and
(a)(4)(iv).
m b. Revise paragraph (b)(1)(ii).
m c. Revise paragraphs (c) introductory
text and (c)(1)(i).
m d. Revise paragraphs (d) introductory
text, (d)(1) introductory text, (d)(3)
introductory text, (d)(3)(iii), (d)(3)(iv).
and (d)(3)(v).
m e. Revise paragraph (f).

The revisions read as follows:

§199.25 TRICARE Retired Reserve.

(a] * * %

(4) EE

(i] * *x %

(B) Certain special programs
established in 32 CFR part 199 are not
available to members covered under

TRICARE Retired Reserve. The
Extended Health Care Option (ECHO)
program (sec. 199.5) is not included.
The Supplemental Health Care Program
(sec. 199.16) is not included, except
when a TRICARE Retired Reserve
covered beneficiary is referred by a
Military Treatment Facility (MTF)
provider for incidental consults and the
MTF provider maintains clinical control
over the episode of care. The TRICARE
Retiree Dental Program (sec. 199.13) is
independent of this program and is
otherwise available to all members who
qualify for the TRICARE Retiree Dental
Program whether or not they purchase
TRICARE Retired Reserve coverage. The
Continued Health Care Benefits Program
(sec. 199.13) is also independent of this
program and is otherwise available to all
members who qualify for the Continued
Health Care Benefits Program.

* * * * *

(iv) Benefits. When their coverage
becomes effective, TRICARE Retired
Reserve beneficiaries receive the
TRICARE Standard (and Extra) benefit
including access to military treatment
facilities on a space available basis and
pharmacies, as described in § 199.17 of
this part. TRICARE Retired Reserve
coverage features the deductible, cost
sharing, and catastrophic cap provisions
of the TRICARE Standard (and Extra)
plan applicable to retired members and
dependents of retired members. Both
the member and the member’s covered
family members are provided access
priority for care in military treatment
facilities on the same basis as retired
members and their dependents who are
not enrolled in TRICARE Prime as
described in §199.17(d)(1)(1)(E).

(b) * * *

(1) * *x *

(ii) Is not enrolled in, or eligible to
enroll in, a health benefits plan under
chapter 89 of title 5, U.S.C. That statute
has been implemented under part 890 of
title 5, CFR as the Federal Employee
Health Benefits (FEHB) program. For
purposes of the FEHB program, the
terms “‘enrolled,” “enroll” and
“enrollee” are defined in § 890.101 of
title 5, CFR.

* * * * *

(c) TRICARE Retired Reserve
premiums. Members are charged
premiums for coverage under TRICARE
Retired Reserve that represent the full
cost of the program as determined by
the Director, Defense Health Agency
utilizing an appropriate actuarial basis
for the provision of the benefits
provided under the TRICARE Standard
and Extra programs for the TRICARE
Retired Reserve eligible beneficiary
population. Premiums are to be paid
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monthly, except as otherwise provided
through administrative implementation,
pursuant to procedures established by
the Director, Healthcare Operations in
the Defense Health Agency. The
monthly rate for each month of a
calendar year is one-twelfth of the
annual rate for that calendar year.

(1) Annual establishment of rates.—(i)
TRICARE Retired Reserve monthly
premium rates shall be established and
updated annually on a calendar year
basis by the ASD(HA) for each of the
two types of coverage, member-only
coverage and member-and-family
coverage as described in paragraph
(d)(1) of this section.

* * * * *

(d) Procedures. The Director,
Healthcare Operations in the Defense
Health Agency, may establish
procedures for the following.

(1) Purchasing Coverage. Procedures
may be established for a qualified
member to purchase one of two types of
coverage: Member-only coverage or
member and family coverage. Immediate
family members of the Retired Reserve
member as specified in paragraph (g)(2)
of this section may be included in such
family coverage. To purchase either type
of TRICARE Retired Reserve coverage
for effective dates of coverage described
below, Retired Reserve members and
survivors qualified under either
paragraph (b)(1) or (b)(2) of this section
must submit a request in the appropriate
format, along with an initial payment of
the applicable premium required by
paragraph (c) of this section in
accordance with established procedures.

(3) Suspension and Termination.
Suspension/termination of coverage for
the TRR member/survivor will result in
suspension/termination of coverage for
the member’s/survivor’s family
members in TRICARE Retired Reserve,
except as described in paragraph
(d)(1)(iv) of this section. Procedures may
be established for coverage to be
suspended and/or terminated as
follows.

* * * * *

(iii) Coverage may be suspended and
finally terminated for members/
survivors who fail to make premium
payments in accordance with
established procedures.

(iv) Coverage may be suspended and
finally terminated for members/
survivors upon request at any time by
submitting a completed request in the
appropriate format in accordance with
established procedures.

(v) Under paragraph (d)(3)(iii) or
(d)(3)(iv) of this section, TRICARE
Retired Reserve coverage may first be

suspended for a period of up to one year
followed by final termination.
Procedures may be established for the
suspension to be lifted upon request

before final termination is applied.
* * * * *

(f) Administration. The Director,
Healthcare Operations in the Defense
Health Agency may establish other rules
and procedures for the effective
administration of TRICARE Retired
Reserve, and may authorize exceptions
to requirements of this section, if
permitted by law.

* * * * *

Dated: December 22, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-30282 Filed 12-30-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2013-HA-0164]

RIN 0720-AB61

TRICARE; Coverage of Care Related to
Non-Covered Initial Surgery or
Treatment

AGENCY: Office of the Secretary,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule revises the
limitations on certain TRICARE basic
program benefits. More specifically, it
allows coverage for otherwise covered
services and supplies required in the
treatment of complications (unfortunate
sequelae), as well as medically
necessary and appropriate follow-on
care, resulting from a non-covered
incident of treatment provided pursuant
to a properly granted Supplemental
Health Care Program waiver. This final
rule amends two provisions of the
TRICARE regulations which limits
coverage for the treatment of
complications resulting from a non-
covered incident of treatment, and
which expressly excludes from coverage
in the Basic Program services and
supplies related to a non-covered
condition or treatment.

DATES: This final rule is effective
January 30, 2015.

FOR FURTHER INFORMATION CONTACT:
Thomas Doss (703) 681-7512.

SUPPLEMENTARY INFORMATION:

Executive Summary
A. Purpose of Regulatory Action
Need for the Regulatory Action

This final rule is necessary for
consistency with existing regulatory
provisions and to protect TRICARE
beneficiaries from incurring
unnecessary financial hardships arising
from the current regulatory restrictions
that prohibit TRICARE coverage of the
treatment of complications resulting
from certain non-covered medical
procedures. On occasion, an authorized
official of a uniformed service may
request from the Director, Defense
Health Agency (DHA) a waiver of
TRICARE regulatory restrictions or
limitations, when the waiver is
necessary to assure adequate availability
of health care services to the active duty
member. In those cases when a waiver
has been properly granted under
§199.16(f), this rule grants benefits
coverage for otherwise covered services
and supplies required for treating
complications arising from the non-
covered incident of treatment provided
in the private sector pursuant to the
waiver. Additionally, with respect to
care that is related to a non-covered
initial surgery or treatment, the final
rule seeks to eliminate any confusion
regarding what services and supplies
will be covered by TRICARE and under
what circumstances they will be
covered.

Legal Authority for the Regulatory
Action

This regulation is finalized under the
authorities of 10 U.S.C. 1073, which
authorizes the Secretary of Defense to
administer the medical and dental
benefits provided in 10 U.S.C. chapter
55. The Department is authorized to
provide medically necessary and
appropriate treatment for mental and
physical illnesses, injuries and bodily
malfunctions, including hospitalization,
outpatient care, drugs, treatment of
medical and surgical conditions and
other types of health care outlined in 10
U.S.C. 1077(a). Although section 1077
defines benefits to be provided in the
Military Treatment Facilities (MTFs),
these benefits are incorporated by
reference into the benefits provided in
the civilian health care sector to active
duty family members and retirees and
their dependents through sections 1079
and 1086 respectively.

B. Summary of the Final Rule

The final rule amends the existing
special benefit provision regarding
complications (unfortunate sequelae)
resulting from non-covered initial
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surgery or treatment, to more clearly
address what services and supplies will
be covered by TRICARE and under what
circumstances they will be covered. The
provision itself is relabeled ““Care
related to non-covered initial surgery or
treatment” to eliminate any confusion
regarding what constitutes a
complication or unfortunate sequelae
and how broadly or narrowly the
exclusion and exceptions to the
exclusion should be applied. As
amended, the regulatory section will
specifically address coverage of
otherwise covered medically necessary
treatment, to include coverage of (i)
treatment of complications that
represent a separate medical condition;
(ii) treatment of complications and
necessary follow-on care resulting from
a non-covered incident of treatment
provided in an MTF; and (iii) treatment
of complications and necessary follow-
on care resulting from a non-covered
incident of treatment provided pursuant
to an approved Supplemental Health
Care Program (SHCP) waiver.
Additionally, the regulatory exclusion at
§199.4(g)(63) is amended to state clearly
that all services and supplies related to
a non-covered condition or treatment,
including any necessary follow-on care
and treatment of complications, are
excluded from coverage except as
provided in § 199.4(e)(9).

C. Costs and Benefits

This final rule is not anticipated to
have an annual effect on the economy
of $100 million or more, making it a
non-economically significant rule under
Executive Order 12866 and non-major
rule under the Congressional Review
Act. All services and supplies
authorized under the TRICARE Basic
Program must be determined to be
medically necessary in the treatment of
an illness, injury or bodily malfunction
before the care can be cost shared by
TRICARE. For this reason, DoD
anticipates that TRICARE will incur
only a marginal increase in cost
associated with the inclusion of
coverage for treatment of complications
and necessary follow-on care for
TRICARE beneficiaries who received
previously authorized non-covered
treatment pursuant to a SHCP waiver
while on active duty.

I. Background

A. Statutory and Regulatory Background

Members of the uniformed services on
active duty are entitled to medical and
dental care pursuant to 10 U.S.C. 1074,
including the provision of such care in
private facilities. With respect to the
purchase of private sector health care

services for Active Duty Service
Members (ADSMs) under the SHCP,
§199.16 implements the statutory
provision at 10 U.S.C. 1074(c).
Generally, the same rules that govern
payment and administration of private
sector health care claims under
TRICARE apply to the SHCP and the
care that members receive in private
facilities is comparable to coverage for
medical care under the TRICARE Prime
program. Section 199.16(f) provides the
Director of DHA discretionary authority
to waive requirements of TRICARE
regulations, including any restrictions
or limitations under the TRICARE Basic
Program benefits, except those
specifically set forth in statute, based on
““a determination that such waiver is
necessary to assure adequate availability
of health care to Active Duty members.”
ADSMs have access to non-covered care
including experimental or unproven
medical care and treatments in the
purchased care sector on a case-by-case
basis using the SHCP waiver process.
The Director, DHA, or designee
specifically approves these case-by-case
treatment decisions, resulting in a
number of ADSMs receiving otherwise
non-covered private sector care while
serving.

If an ADSM is granted a waiver under
the SHCP to receive an otherwise non-
covered incident of treatment by a
private sector provider, rather than in an
MTF, and suffers complications from
the care, SHCP funds can be used to
cover necessary follow-on care and
treatment of complications in the
purchased care system as long as the
member remains on active duty. Once
the member retires, however, SHCP
coverage no longer exists and TRICARE
does not cover unfortunate sequelae of
non-covered care provided in the
purchased care sector, except in limited
circumstances (e.g. later complications
that represent a separate medical
condition separate from the condition
that the non-covered treatment or
surgery was directed toward, and the
treatment of the complication is not
essentially similar to the covered
procedures. This may include a
systemic infection, cardiac arrest, or
acute drug reaction). Additionally, once
the service member has retired, existing
regulations would not allow the
continuation of any needed follow-on
care such as rehabilitative care or drug
therapy. When these beneficiaries
require such treatment, they are
responsible for the payment for this
necessary treatment, which may result
in significant financial hardship.

This rule resolves that unfortunate
situation by allowing coverage of
treatment for necessary follow-on care,

including complications, resulting from
non-covered treatment provided to
beneficiaries pursuant to a SHCP
waiver. The specific procedures for
approval of this treatment will be
addressed in the TRICARE Policy
Manual to ensure that this information
is current and easily accessible.
TRICARE manuals may be accessed at
http://www.tricare.mil.

B. Summary of the Proposed Rule

We proposed to amend the existing
special benefit provision regarding
complications (unfortunate sequelae)
resulting from non-covered initial
surgery, to more clearly address what
services and supplies will be covered by
TRICARE and under what
circumstances they will be covered. We
also proposed to re-label the regulatory
provision to read: “‘Care related to non-
covered initial surgery or treatment” to
eliminate any confusion regarding what
constitutes a complication or
unfortunate sequelae and how broadly
or narrowly the exclusion and
exceptions to the exclusion would be
applied. As amended, the regulatory
section would specifically address
coverage of otherwise covered medically
necessary treatment, to include (i)
coverage of complications that represent
a separate medical condition; (ii)
treatment of complications and
necessary follow-on care resulting from
a non-covered incident of treatment
provided in an MTF; and (iii) treatment
of complications and necessary follow-
on care resulting from a non-covered
incident of treatment provided pursuant
to an approved SHCP waiver. Inclusion
of the third prong would support the
provision of care necessary to allow
members to return to full duty and/or
reach their maximum rehabilitative
potential without requiring the member
to bear the sole financial risk for
unfortunate sequelae once they are no
longer on active duty. This amendment
would also provide consistent treatment
of unfortunate sequelae and necessary
follow-on care when an original episode
of non-covered care is provided for a
valid governmental purpose, whether to
support Graduate Medical Education
(GME) and maintain provider skill
levels within an MTF or an ADSM’s
fitness for duty through authorization of
the purchase of otherwise non-covered
care via an SHCP waiver. Additionally,
we proposed to amend the regulatory
exclusion at § 199.4(g)(63) to clearly
state that all services and supplies
related to a non-covered condition or
treatment, including any necessary
follow-on care and treatment of
complications, would be excluded from
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coverage except as provided in
§199.4(e)(9).

C. Summary of the Final Rulemaking

Modifications to the TRICARE Basic
Program Benefits

Under the TRICARE private sector
health care program, certain conditions
and treatments are excluded from
coverage. For example, any drug,
device, medical treatment, or procedure
whose safety and efficacy has not been
established by reliable evidence is
considered unproven and excluded
from coverage. This exclusion includes
all services directly related to the
unproven drug, device, medical
treatment or procedure. Specifically,
benefits for otherwise covered services
and supplies that are required in the
treatment of complications (unfortunate
sequelae) resulting from a non-covered
incident of treatment, are generally
excluded from TRICARE coverage
pursuant to § 199.4(e)(9), unless the
complication represents a separate
medical condition such as a systemic
infection, cardiac arrest, and acute drug
reaction. TRICARE also excludes any
needed follow-on care resulting from a
non-covered condition or initial surgery
or treatment pursuant to § 199.4(g)(63).

There is currently one exception to
this general exclusion, found at
§199.4(e)(9)(ii), which allows coverage
of otherwise covered services and
supplies required in the treatment of
complications (unfortunate sequelae)
resulting from a non-covered incident of
treatment provided in a MTF, when the
initial non-covered service has been
authorized by the MTF Commander and
the MTF is unable to provide the
necessary treatment of the
complications. This current exception
recognizes that in order to support GME
and maintain provider skill levels, MTF
providers are required to perform
medical procedures that may be
excluded from coverage under the
TRICARE private sector program. This
coverage provision was viewed as
necessary to protect TRICARE
beneficiaries from incurring financial
hardships in such cases.

Currently, Active Duty Service
Members (ADSMs) may receive non-
covered TRICARE private sector health
care services under the SHCP if a waiver
is submitted through the Service and
approved by the Director, DHA, or
designee, in accordance with § 199.6(f).
While the Department wants to ensure
that Service members have access to the
latest, promising medical technologies
and procedures, there must be assurance
that the care is safe and effective, and
that members are not subjected to undue

risk, or rendered unfit for continued
service, due to complications suffered
because of unproven medical care.
Consequently, requests for non-covered
procedures and treatments, including
unproven care, are carefully reviewed in
conjunction with other available,
proven treatments, if any exist, to
determine whether approval of the
requested care is necessary to assure the
adequate availability of health care to
the member. Currently, Service
members are counseled that the
treatment remains a non-covered
TRICARE benefit, and that any follow-
on care, including care for
complications, will not be covered by
TRICARE once the member separates or
retires. Members are left to make a
difficult choice between pursuing a
SHCP waiver in an effort to remain fit
for full duty while assuming the
financial risk of any necessary follow-on
care after discharge, or, electing not to
receive the care and risk separation from
the Service.

Like the existing exception at
§199.4(e)(9)(ii) for non-covered care
provided in a MTF, this exception is
narrowly tailored to serve a similar
government interest; namely, protecting
former active duty members who have
received private sector care pursuant to
a SHCP waiver in an effort to ensure
their fitness for duty and continued
service.

Additionally, some confusion has
arisen regarding the terms
“complication” and ‘“unfortunate
sequelae” as these terms are not
currently defined in regulation.
Questions have arisen with respect to
whether necessary follow-on care
resulting from a non-covered procedure
or treatment in an MTF is covered in
situations where the MTF is unable to
provide the necessary treatment. The
intent of the prior September 16, 2011,
final rule, as well as this final rule, is
to protect TRICARE beneficiaries from
incurring financial hardships in limited
circumstances, which serve valid
governmental purposes. Absent an
exception to the general exclusion from
coverage, treatment of adverse
outcomes, both expected and
unexpected, as well as any necessary
follow-on care that is a direct result of
the initial non-covered treatment, are
excluded and could result in less than
optimal care (e.g., not receiving
necessary physical therapy following
surgery) and/or a significant financial
hardship for the beneficiary. The
Agency did not intend to prevent
coverage of necessary follow-on private
sector care in situations where an MTF
is unable to provide that care but the
current regulatory language is subject to

such a narrow interpretation absent
additional clarification. This final rule
permits coverage of necessary continued
treatment, such as physical therapy
following a non-covered surgical
procedure in an MTF. It also covers
medically necessary follow-on care,
including, for example, anti-rejection
medications for former members who
have received face and hand
transplants. This rule eliminates the
need to try to determine whether the
medically necessary and appropriate
care the patient is seeking from the
private sector is considered treatment of
an expected complication, an
unexpected complication or routine
follow-on care, because it will be clearly
covered.

II. Summary of and Responses to Public
Comments

The proposed rule was published in
the Federal Register (78 FR 62506)
October 22, 2013, for a 60-day comment
period. We received comments on the
proposed rule from three commenters.

Comments: Two commenters
expressed general support for TRICARE
expressly covering otherwise medically
necessary treatment resulting from a
non-covered incident of treatment
provided pursuant to an approved SHCP
waiver. They supported the policy
objective of reducing financial risk for
unfortunate sequelae once service
members are no longer on active duty.
One commenter stated further that
TRICARE should cover all of the
medical procedures that beneficiaries
need. The second commenter, in
addition to expressing support for the
proposed change, emphasized the need
for a properly approved SHCP waiver.

Response: We appreciate the
commenters’ support of this regulatory
proposal. We would note that the
comment pertaining to coverage of all
medical procedures that beneficiaries
need exceeds the scope of this Final
Rule. Moreover, current TRICARE
regulations already address those
circumstances under which TRICARE is
statutorily authorized to provide
coverage. We also point out that the
Defense Health Agency issues waivers
infrequently and with careful
consideration to ensure that the member
has access to medically necessary
treatment. In these circumstances, SHCP
waivers are only issued when necessary
to ensure that health care services are
adequately available to active duty
service members.

Comment: One commenter observed
that the Proposed Rule deleted the
reference to “transsexual surgery” and
“repair of a prolapsed vagina in a
biological male who had undergone
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transsexual surgery” in the regulation
text for § 199.4(e)(9)(i). The commenter
queried whether we were proposing a
change in policy regarding transsexual
procedures.

Response: The proposed deletions in
the regulation text of the proposed rule
were intended to be strictly stylistic and
not intended to reflect any change in
policy regarding transsexual procedures.
TRICARE continues not to cover
transsexual surgery and consequently
would not cover complications similar
to the initial episode of non-covered
care, such as the repair of a prolapsed
vagina in a biological male who had
undergone transsexual surgery. The
statutory prohibition at 10 U.S.C.
1079(a)(12) continue to apply. The one,
very limited exception to this general
exclusion is that TRICARE may cover
surgery and related medically necessary
services performed to correct sex gender
confusion (that is, ambiguous genitalia)
which has been documented to be
present at birth.

In the proposed rule, we
acknowledged that some confusion had
arisen in the industry regarding the
terms “‘complication” and ‘“‘unfortunate
sequelae” because the terms were not
defined in regulation. While not
defining the terms in the regulation text,
we did further explain and clarify the
intended scope of excluded treatment of
complications and unfortunate sequelae
resulting from non-covered initial
surgery or treatment, to include
expected and unexpected
complications, as well as any necessary
follow-on care that is a direct result of
the initial non-covered treatment, absent
an exception to the exclusion. We
explained that in § 199.4(e)(9)(ii), for
instance, the Agency did not intend to
prevent coverage of necessary follow-on
private sector care in situations where
an MTF was unable to provide that care
but the MTF Commander had
authorized the initial noncovered
service. To clarify the intended scope of
the excluded treatment of complications
or unfortunate sequelae, this rule adds
“including any necessary follow-on care
or the treatment of complications” in
§199.4(g)(63), and “and any necessary
follow-on care” in § 199.4(e)(9)(ii).

Comment: We received one comment
supporting our amendments to the
regulations which clarify that the
treatment of complications or
unfortunate sequelae includes necessary
follow-on care. The commenter felt that
the Agency should withhold coverage of
treatment for secondary complications
when the initial procedure was purely
elective and did not serve a legitimate
national defense purpose. The
commenter also recommended the

adoption of a regulatory definition of
“complication,” relying perhaps on a
definition of the term used by private
health insurers.

Response: We appreciate the
commenter’s support of our clarifying
amendments to the two regulatory
provisions. While we will take under
advisement proposing a regulatory
definition of “complication” in the
future, at this time we believe that the
amendments in this rule will be
adequate to clarify our intended
meaning of the term and allow us to
retain the necessary flexibility when
implementing these regulations. The
Agency is also reluctant to classify
levels of ““complications” as primary or
secondary, or consider the purpose for
which non-covered treatment was
provided. These proposals would add
an unnecessary degree of complexity to
this regulatory structure, or
alternatively, would require the Agency
to exceed the bounds of its statutory
authority.

Comment: A commenter
recommended that the Agency
specifically exclude certain initial
procedures from TRICARE coverage.

Response: This comment exceeds the
scope of this final rule, and we will
therefore not exclude from TRICARE
coverage any initial procedures
specified in the comment.

As a final matter, we are finalizing
corrections in the regulatory text for
§199.4(e)(9)(ii) and (iii), including
substituting references to the Director,
DHA, in lieu of the Director, TMA, and
the change from “‘§ 199.6(f) of this
chapter” to “§199.16(f)” in
§199.4(e)(9)(iii). We are making the first
non-substantive change for consistency
with recent changes to the structure of
the DoD. Section 731 of the National
Defense Authorization Act for FY 2013
directed the Secretary of Defense to
develop a plan carry out the reforms of
the governance of the military health
system, previously outlined in a March
2, 2012, Deputy Secretary of Defense
memorandum. As described in a March
11, 2013, Deputy Secretary of Defense
memorandum, the centerpiece of the
governance reform was the
establishment of a Defense Health
Agency (DHA) which would, among
other responsibilities, assume the
designated functions of the TMA, which
was being disestablished. Subsequently,
the Department of Defense published
Directive 5136.13 (published September
30, 2013), which provided that any
reference in law, rule, regulation, or
issuance to TMA will be deemed to be
a reference to DHA, unless otherwise
specified by the Secretary of Defense,
and further, that the Director, DHA, will

serve as the program manager for
TRICARE health and medical resources,
as directed by the ASD(HA) and within
the established MHS governance
process. The reference to Director, DHA,
in these two regulatory sections will
clarify the provisions and ensure
consistency with the current meaning of
the existing regulations. The second
non-substantive change clarifies a cross
reference to “§199.16(f).” The proposed
rule inaccurately referred to ““§ 199.16(f)
of this chapter.” In our view, these
textual corrections do not constitute a
rulemaking that would be subject to the
APA notice and comment or delayed
effective date requirements.

Provisions of the Final Rule

Because all comments that were
within the scope of this rulemaking
supported the proposed regulation
changes, we are finalizing the proposed
rule, with the exception of the non-
substantive text corrections discussed
above. The final rule amends the
existing special benefit provision
regarding complications (unfortunate
sequelae) resulting from non-covered
initial surgery. It re-labels the regulatory
provision to read: “Care related to non-
covered initial surgery or treatment.” It
amends § 199.4(e)(9) to provide
coverage for otherwise covered services
and supplies required in the treatment
of complications resulting from a
noncovered incident of treatment: (i)
But only if the later complication
represented a separate medical
condition; or (ii) if the noncovered
incident of treatment was provided in
an MTF, had been authorized by the
MTF Commander, and the MTF was
unable to provide the necessary
treatment of the complications; or (iii) if
the noncovered incident of treatment
was provided in the private sector
pursuant to a properly granted waiver
under § 199.16(f). This final rule also
amends the regulatory exclusion at
§ 199.4(g)(63) to state that all services
and supplies related to a non-covered
condition or treatment, including any
necessary follow-on care and treatment
of complications, will be excluded from
coverage except as provided in
§199.4(e)(9).

III. Regulatory Procedure

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been determined that this final
rule is not a significant regulatory
action. This rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
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adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104-4)

It has been determined that this final
rule does not contain a Federal mandate
that may result in the expenditure by
State, local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that this final rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities. Set
forth in the final rule are minor
revisions to the existing regulation. The
DoD does not anticipate a significant
impact on the Program.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that this final
rule does not impose reporting or
recordkeeping requirements under the
Paperwork Act of 1995.

Executive Order 13132, Federalism

It has been determined that this final
rule does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, and Military personnel.

Accordingly, 32 CFR part 199 is
amended to read as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.4 is amended by
revising paragraphs (e)(9) and (g)(63) to
read as follows:

§199.4 Basic program benefits.
* * * * *

(e] * * %

(9) Care related to non-covered initial
surgery or treatment. (i) Benefits are
available for otherwise covered services
and supplies required in the treatment
of complications resulting from a non-
covered incident of treatment (such as
nonadjunctive dental care or cosmetic
surgery) but only if the later
complication represents a separate
medical condition such as a systemic
infection, cardiac arrest, and acute drug
reaction. Benefits may not be extended
for any later care or a procedure related
to the complication that essentially is
similar to the initial non-covered care.
Examples of complications similar to
the initial episode of care (and thus not
covered) would be repair of facial
scarring resulting from dermabrasion for
acne.

(ii) Benefits are available for
otherwise covered services and supplies
required in the treatment of
complications (unfortunate sequelae)
and any necessary follow-on care
resulting from a non-covered incident of
treatment provided in an MTF, when
the initial non-covered service has been
authorized by the MTF Commander and
the MTF is unable to provide the
necessary treatment of the
complications or required follow-on
care, according to the guidelines
adopted by the Director, DHA, or a
designee.

(ii1) Benefits are available for
otherwise covered services and supplies
required in the treatment of
complications (unfortunate sequelae)
and any necessary follow-on care
resulting from a non-covered incident of
treatment provided in the private sector
pursuant to a properly granted waiver
under § 199.16(f). The Director, DHA, or
designee, shall issue guidelines for
implementing this provision.

* * * * *

(g] * * %

(63) Non-covered condition/
treatment, unauthorized provider. All
services and supplies (including
inpatient institutional costs) related to a
non-covered condition or treatment,
including any necessary follow-on care
or the treatment of complications, are

excluded from coverage except as
provided under paragraph (e)(9) of this
section. In addition, all services and
supplies provided by an unauthorized

provider are excluded.
* * * * *

Dated: December 22, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-30307 Filed 12—30-14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2013-HA—-0053]
RIN 0720-AB59

TRICARE Program; Clarification of
Benefit Coverage of Durable
Equipment and Ordering or
Prescribing Durable Equipment;
Clarification of Benefit Coverage of
Assistive Technology Devices Under
the Extended Care Health Option
Program

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule modifies the
TRICARE regulation to add a definition
of assistive technology (AT) devices for
purposes of benefit coverage under the
TRICARE Extended Care Health Option
(ECHO) Program and to amend the
definitions of durable equipment (DE)
and durable medical equipment (DME)
to better conform the language in the
regulation to the statute. The final rule
amends the language that specifically
limits ordering or prescribing of DME to
only a physician under the Basic
Program, as this amendment will allow
certain other TRICARE authorized
individual professional providers,
acting within the scope of their
licensure, to order or prescribe DME.
This final rule also incorporates a policy
clarification relating to luxury, deluxe,
or immaterial features of equipment or
devices. That is, TRICARE cannot
reimburse for the luxury, deluxe, or
immaterial features of equipment or
devices, but can reimburse for the base
or basic equipment or device that meet
the beneficiary’s needs. Beneficiaries
may choose to pay the provider for the
luxury, deluxe, or immaterial features if
they desire their equipment or device to
have these ‘“‘extra features.”

DATES: This rule is effective January 30,
2015.



78708

Federal Register/Vol. 79, No. 250/ Wednesday, December 31, 2014 /Rules and Regulations

FOR FURTHER INFORMATION CONTACT: Gail
L. Jones, (303) 676-3401.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
A. Purpose of the Final Rule

1. Coverage for DE, DME and AT
Devices.

The National Defense Authorization
Act for Fiscal Year 2002 revised the
coverage of DE under TRICARE. Those
revisions resulted in final amendments
to the TRICARE regulation regarding the
TRICARE Basic Program, effective
December 13, 2004, as published in the
Federal Register on October 12, 2004
(69 FR 60547), and regarding the
TRICARE Extended Health Care Option
(ECHO) Program, effective September
20, 2004, as published in the Federal
Register on August 20, 2004 (69 FR
51559). The original implementing
regulations made a potentially
confusing technical distinction between
“DE” and “DME”; that is, “DE” was
defined as an item that did not qualify
as “DME” that otherwise might be
available under the TRICARE ECHO
Program. This final rule provides
clarification by correcting the
definitions and adding a definition of
AT devices, which conforms to existing
policy covering devices not otherwise
qualifying as DE.

2. Ordering and Prescribing DE and
DME

The current regulation in
§199.4(d)(3)(ii)(A)(1) does not allow
coverage of DME ordered by a
TRICARE-authorized individual
professional provider of care, with the
exception of a doctor of medicine (MD)
or a doctor of osteopathy (DO), even
though it is permitted by his or her
licensure. Paragraph (d)(3)(ii)(A)(1)
specifically states, “Subject to the
exceptions in paragraph (d)(3)(ii)(C) of
this same section, only DME which is
ordered by a physician for the specific
use of the beneficiary shall be covered.”
Paragraph (d)(1) also states that only a
physician can order DME. This
restriction causes two problems:

e Certain other TRICARE authorized
individual professional providers such
as doctors of podiatric medicine
(DPMs), doctors of optometry (ODs),
doctors of dental surgery (DDSs),
doctors of dental medicine (DMDs),
certified nurse midwives (CNMs),
certified nurse practitioners (CNPs),
including certified clinical nurse
specialists (CCNSs), certified registered
nurse anesthetists (CRNAs), and
certified psychiatric nurse specialists
(CPNSs) cannot prescribe DME, even

when acting within the scope of their
licensure.

¢ Beneficiaries cannot fill a
prescription for DME prescribed by
other non-physician professional
providers, even when they act as a
primary care provider, such as a CNP.

State governments generally regulate
the licensure and practice of specific
types of health care professionals, and
DoD limits TRICARE benefit coverage to
services and supplies furnished by
otherwise authorized TRICARE
individual professional providers
performing within the scope of their
state licenses or certifications. State
scope of practice laws vary about the
range of services and some include the
authority to prescribe DME. DoD
determines that it is unnecessarily
restrictive to not cover DE (including
DME) merely because it is ordered by an
otherwise authorized non-physician
allied health care professional and
certain other authorized individual
professional providers. Therefore, this
final rule amends the regulation to
allow TRICARE coverage of DE (except
for cardiorespiratory monitor) when
ordered by a physician, dentist, or any
other TRICARE authorized non-
physician allied health care
professional. This includes CNMs,
CNPs/CCNSs, CRNAs, CPNSs, and
certified physician assistants (CPAs),
and certain other TRICARE authorized
individual professional providers,
namely DPMs, ODs, DDSs, and DMDs,
when acting within the scope of their
state license or certificate.

Following further review of the
applicable regulation, in proposing to
expand the category of TRICARE
authorized providers allowed to
prescribe DE, the proposed amendment
was not specific enough to include only
physicians, dentists and other allied
health care professionals consistent
with the stated purpose of the proposed
rule. Therefore, this final rule amends
§199.4(d)(3)(ii)(A)(1) to limit those
individual professional providers
allowed to order DE to those listed in
§199.6(c)(3)(i), (ii), or (iii).

In addition, DoD must clarify that
when the proposed rule referred to
clinical nurse specialists (CNSs) as
being able to prescribe DE for TRICARE
beneficiaries, the reference should have
been to certified clinical nurse
specialists (CCNSs) and only those
CCNSs that are recognized by TRICARE
either as CNPs, CPNSs, or CNMs.
Further, the proposed rule did not
mention certified physician assistants
(CPAsS) as allied health care
professionals authorized to prescribe
DE. The applicable regulation includes
CPAs as TRICARE authorized allied

health care professionals at
§199.6(c)(3)(iii)(H), and this final rule
clarifies that CPAs are authorized to
order DE for TRICARE beneficiaries. See
the Public Comments section for
additional information on both CCNSs
and CPAs.

The legal authorities for this final rule
are 10 U.S.C. 1073, 1077(a)(12),
1077(f)(1) and (2), 1077, 1079, and 1086
respectively. Authority for the ECHO
Program: 10 U.S.C. 1079(d) through (f);
authority for TRICARE benefit coverage:
10 U.S.C. 1079(a)(13), 1079(0), and 32
CFR part 199; authority regarding
specific categories of TRICARE
authorized individual professional
providers: § 199.6(c)(1)(iii) and (2)(i);
authority for other allied health
professionals as TRICARE authorized
providers: § 199.6(c)(3)(iii).

B. Summary of the Major Provisions of
the Final Rule

In this final rule, the regulatory
language more appropriately conforms
to that of the statutory language, which
identifies “DME” as a subset of “DE” for
purposes of the TRICARE Basic
Program. Therefore, the final rule
amends the TRICARE regulation on DE
and clarifies that the policies applicable
to DME (e.g., exclusion of luxury
features and pricing methods) have been
and are applicable to DE. DoD’s
interpretation of the statute and
regulation has been, and continues to
be, that all DE authorized under the
TRICARE Basic Program must be
determined to be medically necessary
for the treatment of an illness, injury or
bodily malfunction before the
equipment can be cost shared by
TRICARE. Consequently, this technical
revision does not change current
policies for coverage of DE.

This final rule clarifies that the
TRICARE ECHO Program includes
coverage of AT devices that do not
otherwise qualify as DE, and adds a
definition and specific criteria for
coverage of AT devices for individuals
qualified to receive benefits under the
ECHO Program.

This final rule also provides further
clarification that if a beneficiary wishes
to obtain an item of DE that has deluxe,
luxury, or immaterial features, the
beneficiary shall be responsible for the
difference between the price of the item
and the TRICARE allowable cost for an
otherwise authorized item of DE
without such features.

Finally, the final rule emphasizes that
certain other TRICARE authorized
individual professional providers who
are listed in the regulation as
physicians, dentists or allied health care
professionals, who are legally
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authorized to practice by the state, and
when they are practicing within the
scope of the license permitted by the
state licensing authorities, may
prescribe or order DE under the
TRICARE Program.

C. Summary of Costs and Benefits

This final rule is not anticipated to
have an annual effect on the economy
of $100 million or more, making it not
economically significant and non-major
under the Executive Order and the
Congressional Review Act.

The technical revisions for coverage
of DE do not change current policies.
DoD’s interpretation of the statute and
regulation has been, and will continue
to be, that all equipment authorized
under the TRICARE Basic Program must
be determined to be medically necessary
in the treatment of an illness, injury or
bodily malfunction before the
equipment can be cost shared by
TRICARE. The amendment to remove
the restriction that limits ordering or
prescribing of DME to only an MD or
DO is not expected to increase the
amount of DE and DME prescribed
because other providers are currently
writing prescriptions—it only changes
who prescribes it. However, DoD
anticipates that there may be a marginal
increase in administrative cost to
accommodate changes to definitions.
More importantly, this change will have
no impact on beneficiaries eligible for
DE.

II. Discussion of Final Rule

A. Final Rule Authority

The legal authority for this final rule
is 10 U.S.C. 1073, which authorizes the
Secretary of Defense to administer the
medical and dental benefits provided in
10 U.S.C. chapter 55. The DoD is also
authorized to provide DE under 10
U.S.C. 1077(a)(12), which benefit is
further defined in 10 U.S.C. 1077(f)(1)
and (2). Although section 1077 defines
benefits to be provided in the military
treatment facilities (MTFs), these
benefits are incorporated by reference
for the benefits provided by healthcare
providers in the private sector to active
duty family members and retirees and
their dependents through sections 1079
and 1086 respectively. DoD is further
authorized to provide a program,
generally referred to as ECHO, for
dependents of active duty members,
who have a qualifying condition under
section 1079(d) through (f). The ECHO
Program may include DE not otherwise
available under the TRICARE Basic
Program and AT devices to assist in the
reduction of the disabling effects of a
qualifying condition.

The DoD, in general, is only
authorized to cover as TRICARE
benefits, under section 1079(a)(13),
section 1079(0), and 32 CFR part 199,
any service or supply that is medically
or psychologically necessary to prevent,
diagnose or treat a mental or physical
illness, injury, or bodily malfunction.
Section 1079(a)(13) identifies specific
categories of individual professional
providers who may make the diagnosis
and recommend the treatment. Section
199.6(c)(1)(iii) requires TRICARE-
authorized individual professional
providers to provide medical service
and care within the scope of their
licensure and training consistent with
the state practice act, or within the
scope of the test, which is the basis for
an individual’s certification by the state
where the individual renders the
service. Paragraph (2)(i) of this same
section specifies that an individual must
be currently licensed to render
professional health care services in each
state in which the individual renders
services to TRICARE beneficiaries. Such
license is required when a specific state
provides, but does not require, license
for a specific category of individual
professional providers. Under
§199.6(c)(3)(iii) of this part, certain
individual professional providers, other
than physicians and dentists, are
identified as allied health professionals
and authorized as TRICARE providers of
care for covered services or supplies
otherwise authorized by the regulation.

Section 199.4(a)(1)(i) specifies the
scope of benefits authorized for
TRICARE beneficiaries, including
requirements that the care be medically
necessary in the diagnosis and treatment
of illness or injury and that the care be
provided by either authorized
institutional providers or authorized
individual professional providers or
non-institutional providers. As defined
in § 199.2(b), “medically necessary”
incorporates the concept of “appropriate
medical care,” which is further defined,
in part, as requiring that a TRICARE
authorized individual professional
provider rendering medical care be
qualified to perform such medical
services, by reason of his or her training
and education, and the provider is
licensed, or certified by the state where
the service is rendered or by an
appropriate national organization, or
otherwise meets TRICARE standards.

B. Provisions of the Final Rule

This final rule incorporates all the
provisions set forth in the proposed
rule, except that this final rule further
amends § 199.4.(d)(3)(ii)(A)(1) to clarify
that those individual professional
providers allowed to order DE are

limited to physicians, dentists and
allied health care professionals listed in
§199.6(c)((3)(1), (ii), or (iii). In addition,
based on public comments received,
and after further review of the
applicable regulation, DoD clarifies that
certified clinical nurse specialists
(CCNSs) [when recognized by TRICARE
as a CNP, CNM, or CPNS] and certified
physician assistants (CPAs) are
TRICARE authorized allied health care
professionals who may order or
prescribe DE under TRICARE when
acting within the scope of their license
or certification. See the Public
Comments section for additional
information.

The provisions, which amend 32 CFR
part 199, are specified as follows:

§199.2 (Definitions)

e “Duplicate Equipment.” AT devices
are subject to the definition of duplicate
equipment.

e “Durable Equipment (DE).” To
clarify that DE may be a covered benefit
under the TRICARE Basic Program,
consistent with 10 U.S.C. 1079(a)(5) and
10 U.S.C. 1077(a)(12) and (f), DoD is
revising the definition of DE as “(1) a
medically necessary item, which can
withstand repeated use; (2) is primarily
and customarily used to serve a medical
purpose; and, (3) is generally not useful
to an individual in the absence of an
illness or injury.” It includes DME,
wheelchairs, iron lungs, and hospital
beds.

e “Durable Medical Equipment
(DME).” Consistent with 10 U.S.C.
1079(a)(5) and 10 U.S.C. 1077(a)(12) and
(), DoD is revising the definition of
DME as “DE, which is medically
appropriate to (1) improve, restore, or
maintain the function of a malformed,
diseased, or injured body part, or can
otherwise minimize or prevent the
deterioration of the beneficiary’s
function or condition; or, (2) maximize
the beneficiary’s function consistent
with the beneficiary’s physiological or
medical needs.”

e ““Assistive Technology (AT)
Devices.” AT devices do not treat an
underlying injury, illness or disease, or
their symptoms. However, to clarify that
the TRICARE ECHO Program includes
coverage of AT devices, which do not
otherwise qualify as DE, DoD is adding
a definition of AT devices as
“equipment that generally helps
overcome or remove a disability and is
used to increase, maintain, or improve
the functional capabilities of an
individual. AT devices may include
non-medical devices but do not include
any structural alterations (e.g.,
wheelchair ramps or alterations to street
curbs) or service animals (e.g., Seeing
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Eye dogs, hearing/handicapped
assistance animals, etc.). AT devices are
authorized only under coverage criteria
to assist in the reduction of the
disabling effects of a qualifying
condition for individuals eligible to
receive benefits under the ECHO
program as provided in § 199.5.”

§199.4 (Basic Program Benefits)

DoD clarifies the following for
purposes of benefit coverage of DE
under the TRICARE Basic Program:

¢ DE is an authorized benefit when
medically necessary for the treatment of
a covered illness or injury.

e Authorized DE is a benefit when
ordered by certain authorized
individual professional providers listed
in §199.6(c)(3)(i), (ii), or (iii) of this part
for the specific use of the beneficiary
and the equipment provides the
medically appropriate level of
performance and quality for the
beneficiary’s condition.

e Unless otherwise excluded under
the regulation, items authorized
coverage as DE include (1) DME
(including a cardiorespiratory monitor
under certain conditions), (2)
wheelchairs when medically
appropriate to provide basic mobility,
(3) iron lungs, and (4) hospital beds. An
electric wheelchair or a TRICARE-
approved alternative to an electric
wheelchair may be used in lieu of a
manual wheelchair when it is medically
indicated and appropriate for the
individual patient.

e An item that provides a medically
appropriate level of performance or
quality for the beneficiary’s condition
does not include luxury, deluxe, or
immaterial items. Only the base or basic
model of equipment shall be covered,
unless any customization of the
equipment owned by the beneficiary, or
an accessory or item of supply for any
DE is essential for (1) achieving
therapeutic benefit for the beneficiary;
(2) making the equipment serviceable;
or (3) otherwise assuring the proper
functioning of the equipment. If a
beneficiary wishes to obtain an item of
DE that has deluxe, luxury, or
immaterial features, the beneficiary
shall be responsible for the difference
between the price of the item and the
TRICARE allowable cost for an
otherwise authorized item of DE
without such features.

e DE, which otherwise qualifies as a
benefit, is excluded from coverage if (1)
the beneficiary is a patient in a type of
facility that ordinarily provides the
same type of DE item to its patients at
no additional charge in the usual course
of providing its services; or (2) DE is
available to the beneficiary from a

Uniformed Services Medical Treatment
Facility.

¢ DE may be provided on a rental or
purchase basis and coverage will be
based on the price most advantageous to
the government under established
procedures.

¢ Repairs of DE damaged while using
the equipment in a manner inconsistent
with its common use, and replacement
of lost or stolen DE are excluded from
Basic Program benefits.

¢ Repairs of deluxe, luxury or
immaterial features of DE are excluded
from Basic Program benefits.

§199.5 (TRICARE Extended Care Health
Option (ECHO))

DoD clarifies the following for
purposes of benefit coverage of DE and
AT devices under the ECHO Program:

e An AT device is authorized under
certain coverage criteria when necessary
to assist in the reduction of the
disabling effects of a qualifying
condition of the ECHO eligible
beneficiary. For beneficiaries eligible for
an individual education plan (IEP), AT
devices that are recommended as part of
the IEP may be covered.

¢ For those beneficiaries who cease to
meet the eligibility requirements for an
IEP, AT devices under TRICARE ECHO
Program must:

—Be preauthorized;

—Be prescribed by a TRICARE
authorized provider;

—Assist in the reduction of the
disabling effects of the qualifying
ECHO condition; and

—Be an item or educational learning
device normally included in an IEP.
Further, the item must not be

otherwise covered as a prosthetic,

augmentative communication device, or

a benefit under the TRICARE Basic

Program. The implementing instructions

for this provision will be outlined in the

TRICARE Policy Manual. As with all

aspects of this proposed rule, DoD

invites the public’s comments on our
approach regarding AT devices for those
beneficiaries who cease to be eligible for
an IEP.

o Repairs of DE or AT devices
damaged while using the equipment in
a manner inconsistent with its common
use, and replacement of lost or stolen
DE or AT devices are excluded from
ECHO coverage.

e Repairs of deluxe, luxury or
immaterial features of DE or AT devices
are excluded from ECHO coverage.

e Wheelchairs may exceed the basic
mobility limitation when needed to
mitigate the effects of the ECHO
qualifying condition of the beneficiary.

¢ DE may be provided on a rental or
purchase basis and coverage will be

based on the price most advantageous to
the government under the same
procedures established for pricing DE
under the TRICARE Basic Program.

II1. Public Comments

On August 8, 2013 (78 FR 48367—
48373), the Office of the Secretary of
Defense published a proposed rule and
provided the public an opportunity to
comment on implementing changes to
the coverage of DE, ordering or
prescribing DE and benefit coverage of
AT devices under the ECHO Program.
The comment period closed October 7,
2013.

As a result of publication of the
proposed rule, DoD received 57
comments. All of the commenters
supported the policies we proposed,
although there were concerns about
physician assistants, nurse practitioners,
and clinical nurse specialists not being
included on the list of providers
authorized to prescribe or order DE
under the TRICARE Program. We
appreciate all expressions of support
and approval for the proposed
guidelines.

Response Regarding Physician
Assistants

Generally, the Program policy has
been to recognize those authorized
individual professional providers
identified in 10 U.S.C. 1079(a)(13) when
acting within the scope of their licenses
and to allow direct reimbursement for
authorized services they provide.
However, § 199.14(j)(ix) allows an
otherwise authorized physician to bill
for the services of an authorized
“certified” physician assistant (CPA)
under § 199.6(c)(3)(iii)(H), provided the
CPA is acting within the scope of his or
her license and is supervised by an
employing physician. Therefore, the
final rule will allow CPAs to prescribe
or order DE under the supervision of the
employing authorized physician who
must bill under his or her National
Provider Identifier (NPI) for services
that a CPA furnishes incident to his or
her professional services.

Response Regarding Nurse Practitioners

Nurse practitioners (NPs), by
TRICARE law and regulation, are only
recognized as indivi