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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 2

RIN 0503—-AA63

Revision of Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: The Secretary of Agriculture
is authorized to delegate functions,
powers, and duties as the Secretary
deems appropriate. This document
amends the existing delegations of
authority by adding and modifying
certain delegations, as explained in the
Supplementary Information section
below.

DATES: Effective November 29, 2018.
FOR FURTHER INFORMATION CONTACT:
Melissa McClellan, Office of the General
Counsel, (202) 720-5565,
melissa.mcclellan@usda.gov.
SUPPLEMENTARY INFORMATION: This rule
makes several changes to the United
States Department of Agriculture’s
(USDA) delegations of authority in 7
CFR part 2 by adding new delegations
and modifying existing delegations.

Overview of Changes

A. Departmental Administration

Throughout part 2, this rule revises
references to “Departmental
Management” to read “Departmental
Administration” to reflect the renaming
of the former Departmental Management
mission area, which reports to the
Assistant Secretary for Administration.
See Secretary’s Memorandum (SM)
1076-022 (Feb. 2, 2018), available at
https://www.ocio.usda.gov/sites/
default/files/docs/2012/SM1076-22
DA Reorg 20180202.pdyf.

In addition, the rule revises the
delegations in part 2 to reflect the
reorganization of the former Office of
Procurement and Property Management
(OPPM). The Director of the new Office

of Contracting and Procurement (OCP)
will receive the delegations of authority
related to contracting and procurement
activities formerly delegated by the
Assistant Secretary of Administration to
the Director of OPPM. The delegations
of authority concerning real and
personal property, fleet, and materials
management that were formerly
delegated by the Assistant Secretary for
Administration to the Director of OPPM
are now delegated to the Director of the
newly established Office of Property
and Fleet Management.

The rule further revises the
delegations of authority to the Chief
Information Officer (CIO) and to the
Director of the Office of the Executive
Secretariat (OES) at § 2.97 to reflect that
the authority to “Administer the
Departmental records, forms, reports
and Directives Management Programs”’
has been transferred from OCIO to OES.

Throughout part 2, this rule changes
the name of the “Office of Homeland
Security and Emergency Coordination”
to the “Office of Homeland Security,”
and makes changes to the delegations of
authority to the Director of OHS,
including transferring responsibility for
USDA response efforts under the Oil
Pollution Act of 1990 from OHS to the
Office of Property and Fleet
Management.

B. Mission Area Business Centers

Pursuant to Secretary’s Memorandum
1076—018, this rule establishes new
delegations of authority for the Chief
Operating Officer of the Farm
Production and Conservation (FPAC)
Business Center to reflect the
consolidation of management support
functions for the agencies of the FPAC
mission area. The rule also revokes
certain delegations of authority to the
Administrator of the Farm Service
Agency (FSA) that have been transferred
to the FPAC Business Center as part of
this consolidation of functions.

Similarly, the rule establishes new
delegations for the Chief Operating
Officer of the Rural Development (RD)
Business Center to reflect the
consolidation of management support
functions for the RD agencies, and
revokes certain delegations of authority
to the Administrators of the Rural
Utilities Service (RUS), Rural Business-
Cooperative Service (RBS), and Rural
Housing Service (RHS) related to
environmental laws that have been
transferred to the RD Business Center. In

addition, the rule revokes the published
delegation of authority to the RHS
Administrator to collect, service and
liquidate RHS loans, and redelegates
these loan servicing functions for the
RHS single family housing loan
programs to the RD Business Center.
The Assistant to the Secretary for RD
also may transfer loan servicing for
other RHS programs (e.g., Multifamily
Housing, Community Facilities) and for
RUS and RBS to the RD Business Center
in the future. To provide flexibility as
the RD Business Center grows, the
Assistant to the Secretary for RD will
issue written delegations of authority for
other RD loan servicing functions as
necessary.

The management support functions
for the agencies comprising the
Research, Education, and Economics
(REE) mission area have long been
consolidated in an Administrative and
Financial Management office
organizationally located in the
Agricultural Research Service (ARS).
This rules updates the existing
delegation to the Administrator of ARS
to add information technology services
to the management support services that
the business center in ARS provides to
all REE agencies on a reimbursable
basis.

Similarly, the management support
functions for the agencies in the
Marketing and Regulatory Programs
mission area have long been
consolidated in a business center
residing in the Animal and Plant Health
Inspection Service (APHIS). This rule
updates the existing delegation of
authority to the Administrator of APHIS
to add information technology services
to the consolidated management
support functions provided by APHIS to
AMS on a reimbursable basis.

This rule further revises the
delegations of authority to the Chief
Information Officer to reflect that each
mission area, rather than each agency,
has one Chief Information Officer. See
SM 1076-18 (Nov. 14, 2017), at https://
www.ocio.usda.gov/sites/default/files/
docs/2012/SM%201076-18.pdf.

C. Office of Partnerships and Public
Engagement

The rule also revises the delegations
to recognize the establishment of the
Office of Partnerships and Public
Engagement (OPPE), which now
oversees the Office of Advocacy and
Outreach (OAQ), the Office of Tribal
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Relations (OTR), the Military Veterans
Agricultural Liaison, the Center for
Faith-Based and Neighborhood
Partnerships, and certain youth and
other public-facing initiatives of the
Department. See SM 1076—018 (Nov. 14,
2017), available at https://
www.ocio.usda.gov/document/
secretarys-memorandum-1076-018. The
rule revokes the obsolete delegations of
authority by the Secretary to the ASA
related to OAO and OTR. The
delegations of authority to the Director
of OAO and to the Director of OTR that
were formerly published as delegations
by the ASA are now located in a new
subpart V as delegations by the Director
of OPPE. The Director of OTR continues
to advise the Secretary on matters of
policy related to Indian tribes in
accordance with 7 U.S.C. 6921, and to
serve as the point of contact in accessing
Department-wide information regarding
tribal issues.

D. Grain Inspection, Packers and
Stockyards Administration, U.S.
Warehouse Act, and Commodity
Procurement

This rule also revises the delegations
of authority to reflect the elimination of
the Grain Inspection, Packers, and
Stockyards Administration (GIPSA) as a
stand-alone agency, and the transfer of
the former GIPSA delegations to the
AMS Administrator. This rule further
transfers to the AMS Administrator the
responsibility to administer the U.S.
Warehouse Act (7 U.S.C. 241-273),
which was formerly delegated to the
FSA Administrator. The rule further
consolidates commodity procurement
across the Department by transferring
delegations related to international
commodity procurement from the
Under Secretary of FPAC and the FSA
Administrator to the Under Secretary for
Marketing and Regulatory Programs and
the AMS Administrator. See SM 1076—
018 (Nov. 14, 2017).

E. Office of Pest Management Policy

Pursuant to 7 U.S.C. 7653, the Office
of Pest Management Policy (OPMP)
represents the Department in fulfilling
responsibilities related to management
of pesticides under the Food Quality
Protection Act of 1996, the Federal
Insecticide, Fungicide, and Rodenticide
Act, and the Federal Food, Drug and
Cosmetic Act and other applicable laws,
and leads and coordinates the
Department’s pest management and
biotechnology efforts. Prior to the 2017
reorganization of the Department, OPMP
was located in ARS, and there were no
published delegations of authority to the
OPMP Director. This rule reflects the
realignment of OPMP within the Office

of the Chief Economist (OCE), and
establishes a new section of delegations
by the Chief Economist to the Director
of OPMP at § 2.75. In addition, the rule
removes the outdated delegations to the
Under Secretary for REE at
§2.21(a)(1)(iii), to the Administrator of
ARS at § 2.65(a)(1), and to the Director
of the National Institute of Food and
Agriculture at § 2.66(a)(115). See SM
20176-018 (Nov. 14, 2017). The
revocation of these authorities is
intended solely to reflect the
administrative relocation of OPMP from
ARS to OCE, and does not affect the
authority of the Under Secretary of REE,
the ARS Administrator, or the NIFA
Director to carry out their programs.

F. Office of Energy and Environmental
Policy

This rule further revises the
delegations of authority to reflect the
realignment of the climate,
environmental markets, and energy
policy functions of OCE. The new
position of Director of the Office of
Energy and Environmental Policy
(OEEP) will oversee the Office of Energy
Policy and New Uses, the Office of
Environmental Markets, and the Climate
Change Program Office, and will
coordinate policy analysis, long-range
planning, research priority setting, and
response strategies for addressing
energy development and environmental
policy. To effect this change, the
delegations formerly located at § 2.74,
related to the Climate Change Program
Office, and at § 2.75, related to the
Office of Environmental Markets, are
now consolidated under the delegations
of authority to the Director of OEEP at
§2.73.

G. Settlement Authority for
Commitments That Cannot Be Ratified

This rule also revises the delegations
to the Chief Financial Officer (CFO) by
adding a new delegation to settle claims
that are not otherwise provided for
under 31 U.S.C. 3702(a) or another
provision of law. Congress granted this
claims settlement authority to the
Director of the Office of Management
and Budget in 31 U.S.C. 3702(a)(4), and
the Director further delegated the
authority to each Executive Branch
agency. See Determination with Respect
to Transfer of Functions Pursuant to
Public Law 104-316, Office of
Management and Budget (Dec. 17,
1996).

Pursuant to the new delegation at
§2.28(a)(30), the CFO now has the
authority to resolve contract claims that
are not ratifiable, including as described
in the Federal Acquisition Regulation at
48 CFR 1.602-3(d).

H. Miscellaneous Revisions

This rules also makes the following
miscellaneous revisions to the
delegations. The authority to collect,
summarize, and publish data on the
production, distribution, and stocks of
sugar is transferred from the Under
Secretary for Marketing and Regulatory
Programs and AMS Administrator to the
Under Secretary for FPAC and FSA
Administrator to reflect the current
operation of these activities. The
delegation of authority to the Under
Secretary for FPAC related to defense
and emergency preparedness is revised
to eliminate references to ““‘foreign
agricultural intelligence and other
foreign agricultural matters,” which are
covered by an existing delegation to the
Under Secretary for Trade and Foreign
Agricultural Affairs. Finally, the
delegations of authority to the Under
Secretary for Marketing and Regulatory
Programs and the Administrator of AMS
have been revised to include updated
citations to the Agricultural Marketing
Act of 1946.

Classification

This rule relates to internal agency
management. Accordingly, pursuant to
5 U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required, and this rule
may be made effective less than 30 days
after publication in the Federal
Register. This rule also is exempt from
the provisions of Executive Orders
12866 and 13771. This action is not a
rule as defined by the Regulatory
Flexibility Act, as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 601 et
seq., or the Congressional Review Act, 5
U.S.C. 801 et seq., and thus is exempt
from the provisions of those acts. This
rule contains no information collection
or recordkeeping requirements under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, as discussed in the
preamble, 7 CFR part 2 is amended as
follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

m 1. The authority citation for part 2
continues to read as follows:
Authority: 7 U.S.C. 6912(a)(1); 5 U.S.C.

301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., p. 1024.
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m 2. In part 2, revise all references to
“Departmental Management” to read
“Departmental Administration,”” and
revise all references to “‘Office of
Homeland Security and Emergency
Coordination” to read “Office of
Homeland Security”.

Subpart A—General

m 3. Section 2.4 is revised to read as
follows:

§2.4 General officers.

The work of the Department is under
the supervision and control of the
Secretary who is assisted by the
following general officers: The Deputy
Secretary, the Under Secretary for Farm
Production and Conservation; the Under
Secretary for Food, Nutrition, and
Consumer Services, the Under Secretary
for Food Safety; the Under Secretary for
Marketing and Regulatory Programs; the
Under Secretary for Natural Resources
and Environment; the Under Secretary
for Research, Education, and
Economics; the Under Secretary for
Trade and Foreign Agricultural Affairs;
the Assistant Secretary for
Administration; the Assistant Secretary
for Civil Rights; the Assistant Secretary
for Congressional Relations; the
Assistant to the Secretary for Rural
Development; the Chief Economist; the
Chief Financial Officer; the Chief
Information Officer; the General
Counsel; the Inspector General; the
Judicial Officer; the Director, National
Appeals Division; the Director, Office of
Budget and Program Analysis; the
Director, Office of Communications; the
Director, Office of Partnerships and
Public Engagement; the Director, Office
of Tribal Relations; and the Director,
Office of Small and Disadvantaged
Business Utilization.

Subpart C—Delegations of Authority to
the Deputy Secretary, Under
Secretaries, and Assistant Secretaries

m 4. Amend § 2.16 by:
m a. Removing and reserving paragraphs
(a)(1),(iv), and (xvi);
m b. Adding paragraph (a)(1)(xvii);
m c. Revising the reference to ““Assistant
Secretary for Administration” to read
“Director, Office of Partnerships and
Public Engagement” in paragraphs
(a)(1)(xxviii) and (xxxiii); and
m d. Revising paragraphs (a)(3)(iv)(G)
and (a)(6)(@).

The addition and revisions read as
follows:

§2.16 Under Secretary for Farm
Production and Conservation.
(a) * * %
(1) * *x %

(xvii) Collect, summarize, and publish
data on the production, distribution,

and stocks of sugar.
* * * * *

(3) * % %

(iv) * *x %

(G) The Emergency Conservation
Program and the Emergency Watershed
Protection Program under sections 401—
405 of the Agricultural Credit Act of
1978, 16 U.S.C. 2201-2205.

* * * * *

(6] I

(i) Administer responsibilities and
functions assigned under the Defense
Production Act of 1950 (50 U.S.C. App.
2061 et seq.), and title VI of the Robert
T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C.
5195 et seq.), concerning agricultural
production; food processing, storage,
and distribution; distribution of farm
equipment and fertilizer; rehabilitation
and use of food, agricultural, and related
agribusiness facilities; CCC resources;

and farm credit and financial assistance.
* * * * *

§2.17 [Amended]

m 5. Amend § 2.17 by revising the
references to ““Assistant Secretary for
Administration” to read “Director,
Office of Partnerships and Public
Engagement” in paragraphs (a)(20)(xi),
(a)(21)(xxv), and (a)(22)(viii).

§2.21 [Amended]

m 6. Amend § 2.21 by removing and
reserving paragraph (a)(1)(iii).
m 7. Amend § 2.22 by:
m a. Revising paragraphs (a)(1)(i) and
(a)(1)(viii)(X);
m b. Removing and reserving paragraphs
(a)(1)(viii)(CC) and (a)(1)(x); and
m c. Adding paragraphs (a)(1)(xiv),(xv),
and (xvi).

The revisions and additions read as
follows:

§2.22 Under Secretary for Marketing and
Regulatory Programs.

(a] * % %

(1) * % %

(i) Exercise the functions of the
Secretary of Agriculture contained in
the Agricultural Marketing Act of 1946,
as amended (7 U.S.C. 1621 et seq.),
including payments to State
Departments of Agriculture in
connection with cooperative marketing
service projects under section 204(b) (7
U.S.C. 1623(b)), but excepting matters
otherwise assigned.

* * * * *

(viii) * * *

(X) Beef Research and Information
Act, as amended (7 U.S.C. 2901-2918),
except as delegated to the Under

Secretary for Trade and Foreign
Agricultural Affairs in §§ 2.26(a)(1)(xiv)
and (a)(3)(x);

* * * * *

(xiv) Administer the U.S. Warehouse
Act, as amended (7 U.S.C. 241-273),
and perform compliance examinations
for Agricultural Marketing Services
programs.

(xv) Administer commodity
procurement and supply, transportation
(other than from point of export, except
for movement to trust territories or
possessions), handling, payment, and
related services in connection with
programs under titles I and III of Public
Law 480 (7 U.S.C. 1691, 1701, et seq.)
and section 3107 of the Farm Security
and Rural Investment Act of 2002 (7
U.S.C. 17360-1), and payment and
related services with respect to export
programs and barter operations.

* * * * *

m 8. Amend § 2.24 by removing and
reserving paragraphs (a)(7), (a)(8)(ii)(F)
and (I), revising paragraph (a)(8)(iii),
and removing and reserving paragraph
(a)(8)(vii).

The revision reads as follows:

§2.24 Assistant Secretary for
Administration.

(a) * * %

(8) * * %

(iii) Administer the Classified
Network, Controlled Unclassified
Information, and Insider Threat
programs of the Department (E.O.
13587; E.O. 13556 and 32 CFR part
2002).

* * * * *

Subpart D—Delegations of Authority to
Other General Officers and Agency
Heads

m 9. Amend § 2.28 by:
m a. In paragraph (a)(27), removing the
term ““‘Office of Procurement and
Property Management” and adding in
its place the term “Office of Contracting
and Procurement”’; and
m b. Adding paragraph (a)(30).

The addition reads as follows:

§2.28 Chief Financial Officer.

(a) * *x %

(30) Settle claims not otherwise
provided for under 31 U.S.C. 3702(a) or

another provision of law.
* * * * *

m 10. Amend § 2.29 by adding paragraph
(a)(16) to read as follows:

§2.29 Chief Economist.

(a) * *x %

(16) Related to Pest Management and
Policy. Coordinate USDA policy relative
to the Federal Insecticide, Fungicide,
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and Rodenticide Act, as amended (7
U.S.C. 136 et seq.) and coordinate the
Department’s Integrated Pest
Management Programs and the Pesticide
Assessment Program (7 U.S.C.136-136y)
(7 U.S.C. 7653).

* * * * *

m 11. Revise § 2.38 to read as follows:

§2.38 Director, Office of Partnerships and
Public Engagement.

(a) Delegations. The following
delegations of authority are made by the
Secretary of Agriculture to the Director,
Office of Partnerships and Public
Engagement:

(1) Related to Advocacy and
Outreach:

(i) Ensure that small farms and
ranches, beginning farmers or ranchers,
and socially disadvantaged farmers or
ranchers have access to, and equitable
participation in, programs and services
of the Department pursuant to section
226B(c) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6934(c)).

(ii) Oversee the Advisory Committee
for Beginning Farmers and Ranchers.

(iii) Oversee the operations of the
Office of Small Farms Coordination.

(iv) Administer section 2501 of the
Food, Agriculture, Conservation, and
Trade Act of 1990 (7 U.S.C. 2279),
except for authorities related to the
Census of Agriculture and economic
studies in subsection (h) of that section.

(v) Oversee the Minority Farmer
Advisory Committee pursuant to section
14008 of FCEA (7 U.S.C. 2279 note).

(vi) Administer the low-income
migrant and seasonal farmworker grants
program under section 2281 of the Food,
Agriculture, Conservation, and Trade
Act of 1990 (42 U.S.C. 5177a).

(vii) Consult with appropriate entities
regarding integration of farmworker
interests into Department programs,
including assisting farmworkers in
becoming agricultural producers or
landowners, and research, program
improvements, and agricultural
education opportunities for low-income
and migrant seasonal farmworkers.

(viii) Administer the grants program
under section 14204 of FCEA (7 U.S.C.
2008g—1) to improve the supply,
stability, safety, and training of the
agricultural labor force.

(ix) Administer and coordinate a
USDA outreach program in
collaboration with USDA agencies.

(x) Administer section 2501A of the
Food, Agriculture, Conservation, and
Trade Act of 1990 (7 U.S.C. 2279-1),
including the authority to coordinate
Department policy for the issuance of
receipts under subsection (e) of that
section.

(xi) Provide strategic planning and
performance measurement, coordinate
outreach activities, monitor goals and
objectives, and evaluate programs, of
Department programs and activities
involving small farms or ranches and
beginning or socially disadvantaged
farmers or ranchers.

(xii) Administer the USDA/1994 Land
Grant Institutions (Tribal Colleges)
Programs.

(xiii) Administer the USDA/1890
Liaison Officer Program.

(xiv) Administer the Hispanic Serving
Institutions National Program, including
through the use of cooperative
agreements under 7 U.S.C. 3318(b).

(xv) Serve as a lead agency in carrying
out student internship programs (7
U.S.C. 2279c).

(xvi) Coordinate outreach to Asian
Americans and Pacific Islanders.

(2) Related to Indian tribes:

(i) Serve as the Department’s primary
point of contact for tribal issues.

(ii) Advise the Secretary on policies
related to Indian tribes.

(iii) Serve as the official with
principal responsibility for the
implementation of Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments,”
including the provision of Department-
wide guidance and oversight regarding
tribal consultation, coordination, and
collaboration.

(iv) Coordinate the Department’s
programs involving assistance to
American Indians and Alaska Natives.

(v) Enter into cooperative agreements
to improve the coordination and
effectiveness of Federal programs,
services, and actions affecting rural
areas (7 U.S.C. 2204b(b)(4)); and to
provide outreach and technical
assistance to socially disadvantaged
farmers and ranchers and veteran
farmers and ranchers (7 U.S.C.
2279(a)(3)).

(3) Oversee the Military Veterans
Agricultural Liaison (7 U.S.C. 6919).

(4) Oversee the Center for Faith-Based
and Neighborhood Partnerships.

(5) Oversee the Women in Agriculture
Initiative.

(6) With the exception of competitive
grant programs administered by the
National Institute of Food and
Agriculture, or any youth employment
opportunity programs such as Pathways
or Job Corp, serve as the Department
lead for strategic planning and
coordinating youth outreach activities of
USDA agencies’ programs (including,
but not limited to, 4-H; Science,
Technology, Engineering and Math
(STEM) programs; information and
cyber technology student programs,
Future Farmers of America (FFA)

activities; summer high school
internships; and youth gardening
programs); development of program
evaluation metrics and consistent
messaging for youth outreach activities;

and monitoring goals and objectives.
(b) [Reserved]

Subpart F—Delegations of Authority
by the Under Secretary for Farm
Production and Conservation

m 12. Add § 2.41 to read as follows:

§2.41 Chief Operating Officer, Farm
Production and Conservation Business
Center.

(a) Delegations. Pursuant to § 2.16(a),
subject to the reservations in
§2.16(b)(1), the following delegations of
authority are made by the Under
Secretary for Farm Production and
Conservation to the Chief Operating
Officer, Farm Production and
Conservation Programs Business Center:

(1) Provide to the Farm Service
Agency, Natural Resources Conservation
Service, and Risk Management Agency
management support services including
information technology, financial
management, human resources,
procurement, property management,
and related business and administrative
processes.

(2) Administer responsibilities and
functions assigned under the Defense
Production Act of 1950 (50 U.S.C. App.
2061 et seq.), and title VI of the Robert
T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C.
5195 et seq.), concerning agricultural
production; food processing, storage,
and distribution; distribution of farm
equipment and fertilizer; rehabilitation
and use of food, agricultural, and related
agribusiness facilities; CCC resources;
and farm credit and financial assistance.

(3) Conduct fiscal, accounting and
claims functions relating to CCC
programs for which the Foreign
Agricultural Service has been delegated
authority under § 2.601 and, in
conjunction with other agencies of the
U.S. Government, develop and
formulate agreements to reschedule
amounts due from foreign countries.

(4) Administer Section 15353(a) of the
Food, Conservation, and Energy Act of
2008, Public Law 110-246 relating to
information reporting for Commodity
Credit Corporation transactions.

(5) Coordinate and prevent
duplication of aerial photographic work
of the Department, including:

(i) Clearing photography projects;

(ii) Assigning symbols for new aerial
photography, maintaining symbol
records, and furnishing symbol books;

(iii) Recording departmental aerial
photography flow and coordinating the
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issuance of aerial photography status
maps of latest coverage;

(iv) Promoting interchange of
technical information and techniques to
develop lower costs and better quality;

(v) Representing the Department on
committees, task forces, work groups,
and other similar groups concerned
with aerial photography acquisition and
reproduction;

(vi) Providing a Chairperson for the
Photography Sales Committee of the
Department;

(vii) Coordinating development,
preparation, and issuance of
specifications for aerial photography for
the Department;

(viii) Coordinating and performing
procurement, inspection, and
application of specifications for USDA
aerial photography;

(ix) Maintaining library and files of
USDA aerial film and retrieving and
supplying reproductions on request.

(b) [Reserved]

m 13. Amend § 2.42 by:

m a. Removing and reserving paragraphs
(a)(3) and (4), (a)(5)(i), and (a)(7), (12),
and (18);

m b. Adding paragraph (a)(19); and

m c. Removing and reserving paragraph
(a)(56)(ix).

The addition reads as follows:

§2.42 Administrator, Farm Service
Agency.

(a) * *x %

(19) Collect, summarize, and publish
data on the production, distribution,

and stocks of sugar.
* * * * *

Subpart G—Delegations of Authority
by the Assistant to the Secretary for
Rural Development

m 14. Add § 2.46, to read as follows:

§2.46 Chief Operating Officer, Rural
Development Business Center.

(a) Delegations. Pursuant to § 2.17(a),
subject to the reservations in § 2.17(b),
the following delegations of authority
are made by the Assistant to the
Secretary for Rural Development to the
Chief Operating Officer, Rural
Development Business Center: (1)
Provide to the Rural Utilities Service,
Rural Housing Service, and Rural
Business-Cooperative Service
management support services including
information technology, financial
management, human resources,
procurement, property management,
and related business and administrative
processes.

(2) With respect to land and facilities
under the authority of the Assistant to
the Secretary for Rural Development,

exercise the functions delegated to the
Secretary by Executive Order 12580, 3
CFR, 1987 Comp., p. 193, under the
following provisions of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (““the Act”), as amended:

(i) Sections 104(a), (b), and (c)(4) of
the Act (42 U.S.C. 9604(a), (b), and
(c)(4)), with respect to removal and
remedial actions in the event of release
or threatened release of a hazardous
substance, pollutant, or contaminant
into the environment;

(ii) Sections 104(e)—(h) of the Act (42
U.S.C. 9604(e)—(h)), with respect to
information gathering and access
requests and orders; compliance with
Federal health and safety standards and
wage and labor standards applicable to
covered work; and emergency
procurement powers;

(iii) Section 104(i)(11) of the Act (42
U.S.C. 9604(i)(11)), with respect to the
reduction of exposure to significant risk
to human health;

(iv) Section 104(j) of the Act (42
U.S.C. 9604(j)), with respect to the
acquisition of real property and interests
in real property required to conduct a
remedial action;

(v) The first two sentences of section
105(d) of the Act (42 U.S.C. 9605(d)),
with respect to petitions for preliminary
assessment of a release or threatened
release;

(vi) Section 105(f) of the Act (42
U.S.C. 9605(f)), with respect to
consideration of the availability of
qualified minority firms in awarding
contracts, but excluding that portion of
section 105(f) pertaining to the annual
report to Congress;

(vii) Section 109 of the Act (42 U.S.C.
9609), with respect to the assessment of
civil penalties for violations of section
122 of the Act (42 U.S.C. 9622), and the
granting of awards to individuals
providing information;

(viii) Section 111(f) of the Act (42
U.S.C. 9611(f)), with respect to the
designation of officials who may
obligate money in the Hazardous
Substances Superfund;

(ix) Section 113(k) of the Act (42
U.S.C. 9613(k)), with respect to
establishing an administrative record
upon which to base the selection of a
response action and identifying and
notifying potentially responsible parties;

(x) Section 116(a) of the Act (42
U.S.C. 9616(a)), with respect to
preliminary assessment and site
inspection of facilities;

(xi) Sections 117(a) and (c) of the Act
(42 U.S.C. 9617(a) and (c)), with respect
to public participation in the
preparation of any plan for remedial
action and explanation of variances

from the final remedial action plan for
any remedial action or enforcement
action, including any settlement or
consent decree entered into;

(xii) Section 119 of the Act (42 U.S.C.
9119), with respect to indemnifying
response action contractors;

(xiii) Section 121 of the Act (42 U.S.C.
9621), with respect to cleanup
standards; and

(xiv) Section 122 of the Act (42 U.S.C.
9622), with respect to settlements, but
excluding section 122(b)(1) of the Act
(42 U.S.C. 9622(b)(1)), related to mixed
funding agreements.

(3) With respect to facilities and
activities under the authority of the
Assistant to the Secretary for Rural
Development, exercise the authority of
the Secretary of Agriculture pursuant to
section 1-102 related to compliance
with applicable pollution control
standards and section 1-601 of
Executive Order 12088, 3 CFR, 1978
Comp., p. 243, to enter into an inter-
agency agreement with the United
States Environmental Protection
Agency, or an administrative consent
order or a consent judgment in an
appropriate State, interstate, or local
agency, containing a plan and schedule
to achieve and maintain compliance
with applicable pollution control
standards established pursuant to the
following:

(i) Solid Waste Disposal Act, as
amended by the Resource Conservation
and Recovery Act, as further amended
by the Hazardous and Solid Waste
Amendments, and the Federal Facility
Compliance Act (42 U.S.C. 6901 et seq.);

(ii) Federal Water Pollution
Prevention and Control Act, as amended
(33 U.S.C. 1251 et seq.);

(iii) Safe Drinking Water Act, as
amended (42 U.S.C. 300f et seq.);

(iv) Clean Air Act, as amended (42
U.S.C. 7401 et seq.);

(v) Noise Control Act of 1972, as
amended (42 U.S.C. 4901 et seq.);

(vi) Toxic Substances Control Act, as
amended (15 U.S.C. 2601 et seq.);

(vii) Federal Insecticide, Fungicide,
and Rodenticide Act, as amended (7
U.S.C. 136 et seq.); and

(viii) Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (42 U.S.C.
9601 et seq.).

(4) Collect, service, and liquidate
single family housing loans made,
insured, or guaranteed by the Rural
Housing Service.

(b) [Reserved.]
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§2.47 [Amended]

m 15. Amend § 2.47 by removing and
reserving paragraphs (a)(11) and (12).

§2.48 [Amended]

m 16. Amend § 2.48 by removing and
reserving paragraphs (a)(17) and (18).

§2.49 [Amended]

m 17. Amend § 2.49 by removing and
reserving paragraphs (a)(5), (9), and (10).

Subpart K—Delegations of Authority
by the Under Secretary for Research,
Education, and Economics

m 18. Amend § 2.65 by removing and
reserving paragraph (a)(1) and revising
the second sentence in paragraph
(a)(59).

The revision reads as follows:

§2.65 Administrator, Agricultural
Research Service.

(a) * x %

(59) * * * As used herein, the term
management support services includes
budget, finance, personnel, information
technology, procurement, property
management, communications,
paperwork management, and related

administrative services.
* * * * *

§2.66 [Amended]

m 19. Amend § 2.66 by removing and
reserving paragraph (a)(115).

Subpart L—Delegations of Authority
by the Chief Economist

m 20. Amend § 2.73 by revising the
section heading and paragraph (a)
introductory text and adding paragraphs
(a)(10) and (11) to read as follows:

§2.73 Director, Office of Energy and
Environmental Policy.

(a) Delegations. Pursuant to
§2.29(a)(11) through (13) the following
delegations of authority are made by the
Chief Economist to the Director, Office
of Energy and Environmental Policy.

(10) Related to global climate change.
(i) Coordinate policy analysis, long-
range planning, research, and response
strategies relating to climate change
issues.

(ii) Provide liaison with other Federal
agencies, through the Office of Science
and Technology Policy, regarding
climate change issues.

(iii) Inform the Department of
scientific developments and policy
issues relating to the effects of climate
change on agriculture and forestry,
including broader issues that affect the
impact of climate change on the farms
and forests of the United States.

(iv) Recommend to the Chief
Economist alternative courses of action
with which to respond to such scientific
developments and policy issues.

(v) Ensure that recognition of the
potential for climate change is fully
integrated into the research, planning,
and decisionmaking processes of the
Department.

(Ixj/i) Coordinate global climate change
studies.

(vii) Coordinate the participation of
the Department in interagency climate-
related activities.

(viii) Consult with the National
Academy of Sciences and private,
academic, State, and local groups with
respect to climate research and related
activities.

(ix) Represent the Department to the
Office of Science and Technology Policy
on issues related to climate change.

(x) Represent the Department on the
Intergovernmental Panel on Climate
Change.

(xi) Review all Department budget
items relating to climate change issues,
including specifically the research
budget to be submitted by the Secretary
to the Office of Management and
Budget.

(11) Related to environmental
markets. Coordinate implementation of
section 1245 of the Food Security Act of
1985 regarding environmental services
markets (16 U.S.C. 3845).

* * * * *

§2.74 [Removed and Reserved]

m 21. Remove and reserve § 2.74.
m 22. Revise § 2.75 to read as follows:

§2.75 Director, Office of Pest Management
Policy.

(a) Delegations. Pursuant to
§2.29(a)(16), the following delegations
of authority are made by the Chief
Economist to the Director, Office of Pest
Management Policy:

(1) Coordinate USDA policy relative
to the Federal Insecticide, Fungicide,
and Rodenticide Act, as amended (7
U.S.C. 136, et seq.) and coordinate the
Department’s Integrated Pest
Management Programs and the Pesticide
Assessment Program (7 U.S.C. 136—
136y) (7 U.S.C. 7653).

(2) [Reserved]

(b) [Reserved]

Subpart N—Delegations of Authority
by the Under Secretary for Marketing
and Regulatory Programs

m 20. Amend § 2.79 by:

m a. Revising paragraph (a)(1);

m b. Removing and reserving paragraphs
(a)(8)(xxxvii) and (10); and

m c. Adding paragraphs (a)(16) through
(22).

The revision and additions read as
follows:

§2.79 Administrator, Agricultural
Marketing Service.

(a) I

(1) Exercise the functions of the
Secretary of Agriculture contained in
the Agricultural Marketing Act of 1946,
as amended (7 U.S.C. 1621 et seq.),
including payments to State
Departments of Agriculture in
connection with cooperative marketing
service projects under section 204(b) (7
U.S.C. 1623(b)), but excepting matters
otherwise assigned.

* * * * *

(16) Administer the United States
Grain Standards Act, as amended (7
U.S.C. 71-87h).

(17) Administer the Packers and
Stockyards Act, 1921, as amended and
supplemented.

(18) Enforce provisions of the
Consumer Credit Protection Act (15
U.S.C. 1601-1665, 1681-1681t), with
respect to any activities subject to the
Packers and Stockyards Act, 1921, as
amended and supplemented.

(19) Exercise the functions of the
Secretary of Agriculture contained in
section 1324 of the Food Security Act of
1985 (7 U.S.C. 1631).

(20) Administer responsibilities and
functions assigned to the Secretary in
section 11006 of the Food,
Conservation, and Energy Act of 2008 (7
U.S.C. 228 note), with respect to the
Packers and Stockyards Act, 1921.

(21) Administer the U. S. Warehouse
Act, as amended (7 U.S.C. 241-273),
and perform compliance examinations
for Agricultural Marketing Services
programs.

(22) Administer commodity
procurement and supply, transportation
(other than from point of export, except
for movement to trust territories or
possessions), handling, payment, and
related services in connection with
programs under titles I and III of Public
Law 480 (7 U.S.C. 1691, 1701, et seq.)
and section 3107 of the Farm Security
and Rural Investment Act of 2002 (7
U.S.C. 17360-1), and payment and
related services with respect to export
programs and barter operations.

* * * * *

m 21. Amend § 2.80 by revising
paragraph (a)(24) to read as follows:

§2.80 Administrator, Animal and Plant
Health Inspection Service.

(a) * *x %

(24) Provide management support
services for the Agricultural Marketing
Service, as agreed upon by the agencies,
with authority to take actions required
by law or regulation. As used herein, the
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term management support services
includes information technology,
budget, finance, personnel,
procurement, property management,
communications, paperwork
management, and related administrative

services.
* * * * *

§2.81
m 22. Remove and reserve § 2.81.

[Removed and Reserved]

Subpart P—Delegations of Authority
by the Assistant Secretary for
Administration

§2.89 [Amended]

m 23. Amend § 2.89 by:

m a. Removing and reserving paragraph
(a)(11)(xi);

m b. Removing the term “agency’” and
adding in its place the term “mission
area’” in paragraphs (a)(12)(ii) and (iii);
m c. Removing the term “Agency Heads”
and adding in its place the term
“mission area heads” in paragraph
(a)(12)(iv); and

m d. Removing the term “agencies’ and
adding in its place the term “mission
areas”’ in paragraph (a)(12)(vi).

m 24. Add § 2.90 to read as follows:

§2.90 Director, Office of Property and
Fleet Management.

(a) Delegations. Pursuant to
§ 2.24(a)(6) of this chapter, and with due
deference for delegations to other
Departmental Administration officials,
the following delegations of authority
are made by the Assistant Secretary for
Administration to the Director, Office of
Property and Fleet Management:

(1) Promulgate policies, standards,
techniques, and procedures, and
represent the Department, in the
following:

(i) Utilization, value analysis,
construction, maintenance, and
disposition of real and personal
property, including control of space
assignments.

(i) Motor vehicle and aircraft fleet
and other vehicular transportation.

(iii) Transportation of things (traffic
management).

(iv) Prevention, control, and
abatement of pollution with respect to
Federal facilities and activities under
the control of the Department (Executive
Order 12088, “Federal Compliance With
Pollution Control Standards,” 3 CFR,
1978 Comp., p. 243).

(v) Development and implementation
of sustainable operations actions
including establishing and achieving
greenhouse gas emission reduction
goals, reducing energy intensity,
increasing renewable energy use,
increasing water efficiency, reducing

petroleum use and increasing
alternative fuel use, increasing recycling
and waste diversion, preventing
pollution, reducing use of toxic
chemicals, procuring sustainable
products and services, achieving
sustainable principles for new and
existing buildings, promoting electronic
stewardship, and continuing
environmental management system use.
Maintain liaison with the Office of the
Federal Environmental Executive, the
Council on Environmental Quality, the
Office of Management and Budget
(OMB), the Department of Energy, and
other Government agencies in these
matters.

(vi) Implementation of a program for
the Federal procurement of biobased
products and of a voluntary “‘USDA
Certified Biobased product” labeling
program (7 U.S.C. 8102).

(vii) Entering into cooperative
agreements to further research programs
in the food and agricultural sciences,
related to establishing and
implementing Federal biobased
procurement and voluntary biobased
labeling programs (7 U.S.C. 3318).

(2) Exercise the following special
authorities:

(i) Maintain custody and permit
appropriate use of the official seal of the
Department.

(ii) Establish policy for the use of the
official flags of the Secretary and the
Department.

(iii) Coordinate collection and
disposition of personal property of
historical significance.

(iv) Make information returns to the
Internal Revenue Service as prescribed
by 26 U.S.C. 6050M and by 26 CFR
1.6050M-1 and such other Treasury
regulations, guidelines or procedures as
may be issued by the Internal Revenue
Service in accordance with 26 U.S.C.
6050M. This includes making such
verifications or certifications as may be
required by 26 CFR 1.6050M—-1 and
making the election allowed by 26 CFR
1.6050M-1(d)(5)(1).

(v) Represent the Department in
working with the Government
Accountability Office (GAO), the
General Services Administration, OMB,
and other organizations or agencies on
matters related to assigned
responsibilities.

(vi) Redelegate, as appropriate, the
authority in paragraphs (a)(4) and (a)(6)
of this section to agency Property
Officials or other qualified agency
officials with no power of further
redelegation.

(3) Transfer excess research
equipment to eligible educational
institutions or certain non-profit
organizations for the conduct of

technical and scientific education and
research activities under section 11(i) of
the Stevenson—Wydler Technology
Innovation Act of 1980 (15 U.S.C.
3710(i)) (7 CFR part 2812).

(4) Promulgate policy and obtain and
furnish Federal excess personal
property in accordance with section 923
of Public Law 104-127 (7 U.S.C. 2206a),
to support research, educational,
technical and scientific activities or for
related programs, to:

(i) Any 1994 Institutions (as defined
in section 532 of the Equity in
Educational Land—Grant Status Act of
1994 (Pub. L. 103-382; 7 U.S.C. 301
note)).

(ii) Any Institutions eligible to receive
funds under the Act of August 30, 1890
(7 U.S.C. 321, et seq.) including
Tuskegee University.

(iii) Any Hispanic-serving Institutions
(as defined in section 316(b) of the
Higher Education Act of 1965 (20 U.S.C.
1059c¢(b)).

(5) Make available to organizations
excess or surplus computers or other
technical equipment of the Department
for the purpose of distribution to cities,
towns, or local government entities in
rural areas (7 U.S.C. 2206b).

(6) Issue regulations and directives to
implement or supplement the Federal
Property Management Regulations (41
CFR chapter 101) and the Federal
Management Regulation (41 CFR
chapter 102).

(7) Related to compliance with
environmental laws and sustainable
operating requirements.

(i) Serve as Departmental
Administration Member and Executive
Secretary of the USDA Sustainable
Operations Council.

(ii) Represent USDA in consulting or
working with the EPA, the Council on
Environmental Quality, the Domestic
Policy Council, and others to develop
policies relating to hazardous materials
management and Federal facilities
compliance with applicable pollution
control laws.

(iii) Monitor, review, evaluate, and
oversee hazardous materials
management program activities and
compliance Department-wide.

(iv) Monitor, review, evaluate, and
oversee USDA agency expenditures for
hazardous materials management
program accomplishments.

(v) Represent USDA on the National
Response Team and exercise
responsibility for USDA response efforts
for hazardous substance releases and oil
spills pursuant to the Comprehensive
Environmental Response,
Compensation, and Liability Act of
1980, as amended (42 U.S.C. 9601, et
seq.); the Clean Water Act, as amended
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(33 U.S.C. 1251, et seq.); Oil Pollution
Act, as amended (33 U.S.C. 2701, et
seq.); Executive Order 12580,
“Superfund Implementation,” 3 CFR,
1987 Comp., p. 193; Executive Order
12777, “Implementation of section 311
of the Federal Water Pollution Control
Act of October 18, 1972, as amended,
and the Oil Pollution Act of 1990,” 3
CFR, 1991 Comp., p. 351, and the
National Oil and Hazardous Substances
Contingency Plan, 40 CFR part 300.
When a spill of national significance is
declared under the Oil Pollution Act of
1990, responsibility for USDA response
efforts will transfer to the Office of
Homeland Security and Emergency
Coordination, as determined by the
Assistant Secretary for Administration.

(vi) Approve disbursements from the
New World Mine Response and
Restoration Account, approve the New
World Mine Response and Restoration
Plan, and make quarterly reports to
Congress under Sections 502(d) and (f)
of Title V of the Department of the
Interior and Related Agencies
Appropriations Act of 1998, Public Law
105-83.

(vii) Ensure that the Hazardous
Materials Management Program
Department-wide is accomplished with
regard to, and in compliance with,
Executive Order 12898, “‘Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations,” 3 CFR, 1994
Comp., p. 859.

(viii) Take such action as may be
necessary, with the affected agency head
and with the concurrence of the General
Counsel, including issuance of
administrative orders and agreements
with any person to perform any
response action under sections 106(a)
and 122 (except subsection (b)(1)) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C.
9606(a), 9622), pursuant to sections
4(c)(3) and 4(d)(3) of Executive Order
12580, “Superfund Implementation,” 3
CFR, 1987 Comp., p. 193, as amended
by Executive Order 13016,
“Amendment to Executive Order No.
12580,” 3 CFR, 1996 Comp., p. 214.

(ix) Represent USDA on the EPA
Brownfields Federal Partnership and
coordinate USDA support for
Brownfields redevelopment and
establish policy and guidance for the
implementation of the June 2003
amendment to Executive Order 12580,
“Superfund Implementation,” 3 CFR,
1987 Comp., p. 193 (Executive Order
13308, “Further Amendment to
Executive Order 12580, As Amended,
Superfund Implementation,” 3 CFR,
2003 Comp., p. 239).

(8) Exercise responsibility for USDA
response efforts when a spill of national
significance is declared under the Oil
Pollution Act of 1990, as determined by
the Assistant Secretary for
Administration.

(b) [Reserved]

m 25. Amend § 2.91 by revising
paragraph (a)(21) and adding paragraph
(a)(22) to read as follows:

§2.91 Director, Office of Human
Resources Management.

(a] * % %

(21) Related to occupational safety
and health:

(i) Establish Departmentwide safety
and health policy and provide
leadership in the development,
coordination, and implementation of
related standards, techniques, and
procedures, and represent the
Department in complying with laws,
Executive Orders and other policy and
procedural issuances and related to
occupational safety and health and
workers’ compensation programs within
the Department.

(ii) Represent the Department in all
rulemaking, advisory, or legislative
capacities on any groups, committees, or
Governmentwide activities that affect
the USDA Occupational Safety and
Health Management Program.

(iii) Determine and provide
Departmentwide technical services and
regional staff support for the safety and
health programs.

(iv) Administer the computerized
management information systems for
the collection, processing, and
dissemination of data related to the
Department’s occupational safety and
health programs.

(v) Administer the Department’s
Occupational Health and Preventive
Medicine Program, as well as design
and operate employee assistance and
workers’ compensation activities.

(vi) Provide education and training on
a Departmentwide basis for safety and
health-related issues and develop
resource and operational manuals.

(22) Redelegate, as appropriate, any
authority delegated under paragraphs
(a)(1) through (21) of this section to
general officers of the Department and
heads of Departmental agencies,
provided that the Director, Office of
Human Resources Management retains
the authority to make final decisions in
any human resources matter so
redelegated.

* * * * *

m 26. Revise § 2.93 to read as follows:

§2.93 Director, Office of Contracting and
Procurement.

(a) Delegations. Pursuant to
§ 2.24(a)(6) of this chapter, and with due
deference for delegations to other
Departmental Administration officials,
the following delegations of authority
are made by the Assistant Secretary for
Administration to the Director, Office of
Contracting and Procurement:

(1) Exercise full Departmentwide
contracting and procurement authority.

(2) Promulgate policies, standards,
techniques, and procedures, and
represent the Department, in the
following:

(i) Acquisition, including, but not
limited to, the procurement of supplies,
services, equipment, and construction.

(ii) Socioeconomic programs relating
to contracting.

(iii) Selection, standardization, and
simplification of program delivery
processes utilizing contracts.

(iv) Acquisition and leasing of real
and personal property.

(v) Implementation of the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (42
U.S.C. 4601, et seq.).

(vi) Implementation of the policies
and procedures set forth in OMB
Circular No. A-76, Performance of
Commercial Activities.

(3) Exercise the following special
authorities:

(i) The Director, Office of Contracting
and Procurement, is designated as the
Departmental Debarring Officer and
authorized to perform the functions of
48 CFR part 9, subpart 9.4 related to
procurement activities, except for
commodity acquisitions on behalf of the
Commodity Credit Corporation (7 CFR
part 1407), with authority to redelegate
suspension and debarment authority for
contracts awarded under the School
Lunch and Surplus Removal Programs
(42 U.S.C. 1755 and 7 U.S.C. 612c).

(ii) Promulgate regulations for the
management of contracting and
procurement for information technology
and telecommunication equipment,
software, services, maintenance and
related supplies.

(iii) Represent the Department in
working with the Government
Accountability Office (GAO), the
General Services Administration, OMB,
and other organizations or agencies on
matters related to assigned
responsibilities.

(iv) Conduct liaison with the Office of
Federal Register (1 CFR part 16)
including the making of required
certifications pursuant to 1 CFR part 18.

(4) Exercise authority under the
Department’s Chief Acquisition Officer
(the Assistant Secretary for
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Administration) to integrate and unify
the management process for the
Department’s major system acquisitions
and to monitor implementation of the
policies and practices set forth in OMB
Circular No. A—109, Major Systems
Acquisitions, with the exception that
major system acquisitions for
information technology shall be under
the cognizance of the Chief Information
Officer. This delegation includes the
authority to:

(i) Ensure that OMB Circular No. A—
109 is effectively implemented in the
Department and that the management
objectives of the Circular are realized.

(ii) Review the program management
of each major system acquisition,
excluding information technology.

(iii) Designate the program manager
for each major system acquisition,
excluding information technology.

(iv) Designate any Departmental
acquisition, excluding information
technology, as a major system
acquisition under OMB Circular No. A—
109.

(5) Pursuant to Executive Order
12931, “Federal Procurement Reform,”
and 41 U.S.C. 1702(c), serve as the
Senior Procurement Executive for the
Department with responsibility for the
following:

(i) Prescribing and publishing
Departmental acquisition policies,
advisories, regulations, and procedures.

(ii) Taking any necessary actions
consistent with policies, regulations,
and procedures, with respect to
purchases, contracts, leases, agreements,
and other transactions.

(iii) Appointing contracting officers.

(iv) Establishing clear lines and
limitations of contracting authority
through written delegations of authority.

(v) Approving any Departmental and
component agency procurement systems
and processes.

(vi) Managing and enhancing career
development of the Department’s
acquisition workforce.

(vii) Participating in the development
of Governmentwide procurement
policies, regulations and standards, and
determining specific areas where
Governmentwide performance
standards should be established and
applied.

(viii) Developing unique
Departmental standards as required.

(ix) Overseeing the development of
procurement goals, guidelines, and
innovation.

(x) Measuring and evaluating
procurement office performance against
stated goals.

(xi) Advising the Assistant Secretary
for Administration whether
procurement goals are being achieved.

(xii) Prescribing standards for agency
Senior Contracting Officials.

(xiii) Redelegating, suspending, or
revoking, as appropriate, the authority
in paragraph (a)(5)(i) of this section to
agency Senior Contracting Officials or
other qualified agency officials with no
power of further redelegation.

(xiv) Redelegating, suspending, or
revoking, as appropriate, the authorities
in paragraphs (a)(5)(ii), (iii), (iv), (vi),
and (vii) of this section to agency Senior
Contracting Officials or other qualified
agency officials with the power of
further redelegation.

(6) Represent the Department in
establishing standards for acquisition
transactions within the electronic data
interchange environment.

(7) Designate the Departmental Task
Order Ombudsman pursuant to 41
U.S.C. 253j.

(8) Serve as Departmental Remedy
Coordination Official pursuant to 41
U.S.C. 255 to determine whether
payment to any contractor should be
reduced or suspended based on
substantial evidence that the request of
the contractor for advance, partial, or
progress payment is based on fraud.

(9) Review and approve exemptions
for USDA contracts, subcontracts,
grants, agreements, and loans from the
requirements of the Clean Air Act, as
amended (42 U.S.C. 7401, et seq.), the
Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251, et seq.), and
Executive Order 11738, ‘Providing for
Administration of the Clean Air Act and
the Federal Water Pollution Control Act
With Respect to Federal Contracts,
Grants, or Loans,” 3 CFR, 1971-1975
Comp., p. 799, when he or she
determines that the paramount interest
of the United States so requires as
provided in these acts and Executive
Order and the regulations of the EPA (2
CFR 1532.1140).

(10) Issue regulations and directives
to implement or supplement the Federal
Acquisition Regulations (48 CFR
chapter 1 and 4).

(12) Pursuant to the Office of Federal
Procurement Policy Act (Act), as
amended (41 U.S.C. 401, et seq.),
designate the Department’s Advocate for
Competition with the responsibility for
section 20 of the Act (41 U.S.C. 418),
including:

(i) Reviewing the procurement
activities of the Department.

(ii) Developing new initiatives to
increase full and open competition.

(iii) Developing goals and plans and
recommending actions to increase
competition.

(iv) Challenging conditions
unnecessarily restricting competition in
the acquisition of supplies and services.

(v) Promoting the acquisition of
commercial items.

(vi) Designating an Advocate for
Competition for each procuring activity
within the Department.

(13) In coordination with the Chief
Financial Officer, implement the
debarment authorities in section 14211
of the Food, Conservation, and Energy
Act of 2008 (7 U.S.C. 2209j), in
connection with procurement activities.

(14) Provide services, including
procurement of supplies, services, and
equipment, with authority to take
actions required by law or regulation to
perform such services for:

(i) The Secretary of Agriculture.

(ii) The general officers of the
Department, except the Inspector
General.

(iii) Any other offices or agencies of
the Department as may be agreed,
including as a Working Capital Fund
activity.

(b) [Reserved]

§2.94 [Removed and Reserved]

m 27. Remove and reserve § 2.94.

m 28. Amend § 2.95 by revising
paragraph (b)(1)(vi) and removing and
reserving paragraphs (b)(1)(ix) and (xiv)
and (b)(2) and (6).

The revision reads as follows:

§2.95 Director, Office of Homeland
Security.
* * * * *

(b) * *x %

(iv) Administer the Classified
Network, Controlled Unclassified
Information, and Insider Threat
programs of the Department (E.O.
13587; E.O. 13556 and 32 CFR part
2002).

* * * * *

m 29. Amend § 2.97 by adding paragraph
(a)(3) to read as follows:

§2.97 Director, Office of the Executive
Secretariat.

(a) * x %
(3) Administer the Departmental
records, forms, reports and directives

management programs.
* * * * *

m 30. Add Subpart V, consisting of
§§2.700 and 2.701, to read as follows:

Subpart V—Delegations of Authority
by the Director, Office of Partnerships
and Public Engagement

Sec.

2.700 Director, Office of Advocacy and
Outreach.

2.701 Director, Office of Tribal Relations.
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§2.700 Director, Office of Advocacy and
Outreach.

(a) Delegations. Pursuant to
§2.38(a)(1), and with due deference for
delegations to other Departmental
Administration officials, the following
delegations of authority are made by the
Director, Office of Partnerships and
Public Engagement to the Director,
Office of Advocacy and Outreach:

(1) Ensure that small farms and
ranches, beginning farmers or ranchers,
and socially disadvantaged farmers or
ranchers have access to, and equitable
participation in, programs and services
of the Department pursuant to section
226B(c) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6934(c)).

(2) Oversee the Advisory Committee
for Beginning Farmers and Ranchers.

(3) Oversee the operations of the
Office of Small Farms Coordination.

(4) Administer section 2501 of the
Food, Agriculture, Conservation, and
Trade Act of 1990 (7 U.S.C. 2279),
except for authorities related to the
Census of Agriculture and economic
studies in subsection (h) of that section.

(5) Oversee the Minority Farmer
Advisory Committee pursuant to section
14008 of FCEA (7 U.S.C. 2279 note).

(6) Administer the low-income
migrant and seasonal farmworker grants
program under section 2281 of the Food,
Agriculture, Conservation, and Trade
Act of 1990 (42 U.S.C. 5177a).

(7) Consult with appropriate entities
regarding integration of farmworker
interests into Department programs,
including assisting farmworkers in
becoming agricultural producers or
landowners, and research, program
improvements, and agricultural
education opportunities for low-income
and migrant seasonal farmworkers.

(8) Administer the grants program
under section 14204 of FCEA (7 U.S.C.
2008g—1) to improve the supply,
stability, safety, and training of the
agricultural labor force.

(9) Administer and coordinate a
USDA outreach program in
collaboration with USDA agencies.

(10) Administer section 2501A of the
Food, Agriculture, Conservation, and
Trade Act of 1990 (7 U.S.C. 2279-1),
including the authority to coordinate
Department policy for the issuance of
receipts under subsection (e) of that
section.

(11) Provide strategic planning and
performance measurement, coordinate
outreach activities, monitor goals and
objectives, and evaluate programs, of
Department programs and activities
involving small farms or ranches and
beginning or socially disadvantaged
farmers or ranchers.

(12) Administer the USDA/1994 Land
Grant Institutions (Tribal Colleges)
Programs.

(13) Administer the USDA/1890
Liaison Officer Program.

(14) Administer the Hispanic Serving
Institutions National Program, including
through the use of cooperative
agreements under 7 U.S.C. 3318(b).

(15) Serve as a lead agency in carrying
out student internship programs (7
U.S.C. 2279c).

(16) Coordinate outreach to Asian-
Americans and Pacific Islanders.

(b) [Reserved]

§2.701 Director, Office of Tribal Relations.

(a) Delegations. Pursuant to
§2.38(a)(2), the following delegations of
authority are made by the Director,
Office of Partnerships and Public
Engagement to the Director, Office of
Tribal Relations.

(1) Serve as the Department’s primary
point of contact for tribal issues.

(2) Advise the Secretary on policies
related to Indian tribes.

(3) Serve as the official with principal
responsibility for the implementation of
Executive Order 13175, ‘“‘Consultation
and Coordination with Indian Tribal
Governments,” including the provision
of Department-wide guidance and
oversight regarding tribal consultation,
coordination, and collaboration.

(4) Coordinate the Department’s
programs involving assistance to
American Indians and Alaska Natives.

(5) Enter into cooperative agreements
to improve the coordination and
effectiveness of Federal programs,
services, and actions affecting rural
areas (7 U.S.C. 2204b(b)(4)); and to
provide outreach and technical
assistance to socially disadvantaged
farmers and ranchers and veteran
farmers and ranchers (7 U.S.C.
2279(a)(3)).

(b) [Reserved]

Dated: November 16, 2018.
Sonny Perdue,
Secretary of Agriculture.
[FR Doc. 2018-25443 Filed 11-28-18; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Part 4
[CBP Dec. 18-12]

Technical Corrections to the Vessel
Repair Unit Regulations

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations to update provisions
relating to the declaration, entry and
dutiable status of repair expenditures
made abroad for certain vessels to
reflect the port of New Orleans,
Louisiana as the only Vessel Repair Unit
(VRU) location. The amendment will
improve the efficiency of vessel repair
entry processing, ensure the proper
assessment and collection of duties, and
make the regulations more transparent.

DATES: The final rule is effective
November 29, 2018.

FOR FURTHER INFORMATION CONTACT:
Donna Dedeaux, Branch Chief, Cargo
and Conveyance Security, at
Donna.M.Dedeaux@cbp.dhs.gov or (202)
325-2497.

SUPPLEMENTARY INFORMATION:

Background

Under section 466, Tariff Act of 1930,
as amended (19 U.S.C. 1466), purchases
for or repairs made to certain vessels
while they are outside the United States
are subject to declaration, entry and
payment of ad valorem duty. These
requirements are effective upon the first
arrival of the affected vessel in any port
of the United States. The vessels subject
to these requirements include those
documented under U.S. law for the
foreign or coastwise trades, as well as
those which were previously
documented under the laws of some
foreign nation or are undocumented at
the time that the foreign shipyard
repairs are performed, but which exhibit
an intent to engage in those trades.

The regulations implementing 19
U.S.C. 1466 are found in §4.14 of the
CBP regulations (19 CFR 4.14). Section
4.14 provides that when a vessel subject
to the vessel repair statute first arrives
into the United States or Puerto Rico
following a foreign voyage, the owner,
master, or authorized agent, or vessel
operator must submit a vessel repair
entry and declaration on CBP Form 226
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(Form), a dual-use form used both for
entry and declaration purposes. If no
foreign repair-related expenses were
incurred, that fact must also be reported
either on the Form or by approved
electronic means. The owner, master, or
authorized agent must ensure the
declaration is ready for presentation in
the event that a CBP officer boards the
vessel. Section 4.14 provides that the
CBP port of arrival receiving either a
positive or negative vessel repair
declaration or electronic equivalent
must immediately forward it to the
appropriate Vessel Repair Unit (VRU)
port of entry via mail, fax, or email. The
owner, master, or authorized agent, or
vessel operator must also file a vessel
repair entry directly with the VRU. See,
19 CFR 4.14(c), (e). The regulations list
three VRU locations: New York, New
York, San Francisco, California, and
New Orleans, Louisiana. See, 19 CFR
4.14(g).

Discussion of Regulatory Changes

Of the three VRUs listed in § 4.14(g),
only the New Orleans location is
currently operational. Over the years,
there has been a steady decrease in the
number of vessel repair entries filed.
Based on the small volume of entries
being received at the VRU locations in
New York and San Francisco and due to
CBP’s staffing needs, in 2003—-2004, CBP
informally streamlined VRU operations
so that such operations would be
performed only at the port of New
Orleans VRU. As a result of common
practice, the trade generally submits its
vessel repair entries directly to the New
Orleans VRU.! CBP forwards any entries
received at the New York or San
Francisco VRUs to New Orleans. To
reflect this practice and for purposes of
transparency, this document makes
changes to §4.14 to reflect the port of
New Orleans as the sole VRU location.
This document also updates the
regulations to reflect a name change of
the office within CBP Headquarters
referenced in §4.14. The referenced
office is now known as the Cargo
Security, Carriers & Restricted
Merchandise Branch, Office of Trade.
Also, to ensure clarity, the document
makes additional minor wording
changes to the regulation.

Inapplicability of Prior Notice and
Delayed Effective Date

According to section 553 of the
Administrative Procedure Act (APA) (5
U.S.C. 553), rulemaking generally
requires prior notice and comment, and
a 30-day delayed effective date, subject

1Since 2003-2004, the port of New Orleans VRU
has averaged approximately 540 entries per year.

to specified exceptions. Pursuant to 5
U.S.C. 553(a)(2), matters relating to
agency management or personnel are
excepted from the requirements of
section 553. Additionally, as provided
in 5 U.S.C. 553(b)(3)(A), the prior notice
and comment and delayed effective date
requirements do not apply when
agencies promulgate rules concerning
agency organization, procedure, or
practice.

This rule does not require prior notice
and comment because it relates to
agency management and agency
organization, procedures, or practice. As
explained above, the rule merely
updates the regulations to reflect the
informal streamlining of VRU
operations in 2003—2004, so that all
vessel repair entries are processed by
the New Orleans VRU. As a result of
common practice, the trade generally
submits its vessel repair entries are now
submitted directly to the New Orleans
VRU. CBP forwards any such entries
received in New York or San Francisco
to the New Orleans VRU for processing.
Accordingly, this rule does not affect
the substantive rights or interests of the
public, but merely conforms the
regulations to existing agency
management and agency procedures and
organization. This rule also makes other
minor wording changes for clarity and
includes a technical update to the
regulations to reflect a name change in
the referenced office within CBP
Headquarters.

Executive Orders 12866, 13563, and
13771

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs”) directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule as a
“‘significant regulatory action,” under
section 3(f) of Executive Order 12866.

Accordingly, OMB has not reviewed
this regulation. This regulation updates
CBP’s VRU regulations, eliminating
costs of processing vessel repair entries
that must be forwarded to the New
Orleans VRU. Thus, DHS considers this
a deregulatory action under Executive
Order 13771. See OMB’s Memorandum,
“Guidance Implementing Executive
Order 13771, ‘Reducing Regulation and
Controlling Regulatory Costs’”’ (April 5,
2017).

This rule amends an outdated
regulation by removing obsolete
provisions to reflect the streamlining of
VRU operations. Of the three VRUs
listed in § 4.14(g), only the New Orleans
location is currently operational.
Although, as a result of common
practice, the trade generally submits its
vessel repair entries directly to the New
Orleans VRU for processing, some
entries are submitted to the other
locations listed in the regulations.
Vessel Repair Entries are filed on paper
and submitted via postal mail and each
entry can be hundreds of pages long.
Historically, misdirected entries have
been forwarded in hard copy to the New
Orleans VRU. This rule eliminates the
small costs in processing vessel repair
entries that may be initially submitted
to the other locations that CBP must
then forward to the New Orleans,
Louisiana VRU. CBP believes the
monetized cost savings of the rule to be
insignificant due to the small number of
vessel repair entries received each year,
an average of 540, of which some are not
already submitted to the New Orleans
VRU. This rule will make the
procedures for processing vessel repair
entries more efficient for both CBP and
the affected population, with zero
additional costs.

Regulatory Flexibility Act

Because this document is not subject
to the notice and public procedure
requirements of 5 U.S.C. 553, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Signing Authority

This document is being issued in
accordance with 19 CFR 0.2(a), which
provides that the authority of the
Secretary of the Treasury with respect to
CBP regulations that are not related to
customs revenue functions was
transferred to the Secretary of Homeland
Security pursuant to Section 403(1) of
the Homeland Security Act of 2002.
Accordingly, this final rule to amend
such regulations may be signed by the
Secretary of Homeland Security (or his
or her delegate).
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List of Subjects in 19 CFR Part 4

Customs duties and inspection, Entry
procedures, Repairs, Reporting and
recordkeeping requirements, Vessels.

Amendments to the Regulations

For the reasons stated in the
preamble, part 4 of the CBP regulations
(19 CFR part 4) is amended as set forth
below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

m 1. The general authority citation for
part 4 and the specific authority citation
for § 4.14 continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624, 2071 note; 46 U.S.C.
501, 60105.

* * * * *

Section 4.14 also issued under 19 U.S.C.
1466, 1498; 31 U.S.C. 9701.

* * * * *

m 2. Amend §4.14 as follows:
m a. Revise the third and fifth sentences
of paragraph (c);
m b. Revise the fourth sentence of
paragraph (d);
m c. Revise the fourth sentence of
paragraph (e);
m d. Revise the second, fourth, seventh
and eighth sentences of paragraph (f);
m e. Revise paragraph (g);
m f. Revise the eighth and the ninth
sentences of paragraph (i)(1);
m g. Revise the fifth sentence of
paragraph (i)(2);
m h. Revise the third sentence of
paragraph (i)(4).

The revisions read as follows:

§4.14 Equipment purchases for, and
repairs to, American vessels.

(c) Estimated duty deposit and bond
requirements. * * * At the time the
vessel repair entry is submitted by the
vessel operator to the Vessel Repair Unit
(VRU) as defined in paragraph (g) of this
section, that same identifying
information must be included on the
entry form. * * * CBP officials at the
port of arrival may consult the VRU as
identified in paragraph (g) of this
section or the staff of the Cargo Security,
Carriers & Restricted Merchandise
Branch, Office of Trade in CBP
Headquarters in setting sufficient bond
amounts. * * *

(d) Declaration required. * * * The
CBP port of arrival receiving either a
positive or negative vessel repair
declaration or electronic equivalent will
immediately forward it to the VRU as
identified in paragraph (g) of this
section.

(e) Entry required. * * * The entry
must be presented or electronically

transmitted by the vessel operator to the
VRU as identified in paragraph (g) of
this section, so that it is received within
ten calendar days after arrival of the
vessel. ¥ * *

(f) Time limit for submitting evidence
of cost. * * * If the entry is incomplete
when submitted, evidence to make it
complete must be received by the VRU
as identified in paragraph (g) of this
section within 90 calendar days from
the date of vessel arrival.

* * * The VRU may grant one 30-day
extension of time to submit final cost
evidence if a satisfactory written
explanation of the need for an extension
is received before the expiration of the
original 90-day submission period.

* * * Questions as to whether an
extension should be granted may be
referred to the Cargo Security, Carriers
& Restricted Merchandise Branch, Office
of Trade in CBP Headquarters by the
VRU. Any request for an extension
beyond a 30-day grant issued by the
VRU must be submitted through that
unit to the Cargo Security, Carriers &
Restricted Merchandise Branch, Office
of Trade, CBP Headquarters. * * *

(g) Location and jurisdiction of vessel
repair unit port of entry. The VRU,
located in New Orleans, Louisiana,
processes vessel repair entries received

from all United States ports of arrival.
* * * * *

(i) General procedures for seeking
relief—(1) Applications for relief. * * *
Applications must be addressed and
submitted by the vessel operator to the
VRU and will be decided in that unit.
The VRU may seek the advice of the
Cargo Security, Carriers & Restricted
Merchandise Branch, Office of Trade in
CBP Headquarters with regard to any
specific item or issue which has not
been addressed by clear precedent.

* x %

(2) Additional evidence. * * * After a
decision is made on an Application for
Relief by the VRU, the applicant will be
notified of the right to protest any

adverse decision.
* * * * *

(4) Administrative protest. * * * In
particular, the applicable protest period
will begin on the date of the issuance of
the decision giving rise to the protest as
reflected on the relevant
correspondence from the VRU.

* * * * *

Dated: November 21, 2018.
Kevin K. McAleenan,

Commissioner, U.S. Customs and Border
Protection.

[FR Doc. 2018-25953 Filed 11-28-18; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-490]

Schedules of Controlled Substances:
Placement of Furanyl Fentanyl, 4-
Fluoroisobutyryl Fentanyl, Acryl
Fentanyl, Tetrahydrofuranyl Fentanyl,
and Ocfentanil in Schedule |

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final order.

SUMMARY: With the issuance of this final
order, the Acting Administrator of the
Drug Enforcement Administration
maintains the placement of the
substances furanyl fentanyl [N-(1-
phenethylpiperidin-4-yl)-N-
phenylfuran-2-carboxamide], 4-
fluoroisobutyryl fentanyl or para-
fluoroisobutyryl fentanyl [N-(4-
fluorophenyl)-N-(1-phenethylpiperidin-
4-yl)isobutyramide], acryl fentanyl or
acryloylfentanyl [N-(1-
phenethylpiperidin-4-yl)-N-
phenylacrylamide], tetrahydrofuranyl
fentanyl [N-(1-phenethylpiperidin-4-yl)-
N-phenyltetrahydrofuran-2-
carboxamide], and ocfentanil [N-(2-
fluorophenyl)-2-methoxy-N-(1-
phenethylpiperidin-4-yl)acetamide],
including their isomers, esters, ethers,
salts, and salts of isomers, esters and
ethers, in schedule I of the Controlled
Substances Act. This scheduling action
discharges the United States obligations
under the Single Convention on
Narcotic Drugs (1961). This action
continues to impose the regulatory
controls and administrative, civil, and
criminal sanctions applicable to
schedule I controlled substances on
persons who handle (manufacture,
distribute, import, export, engage in
research or conduct instructional
activities with, or possess), or propose
to handle, furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil.

DATES: Effective November 29, 2018.
FOR FURTHER INFORMATION CONTACT:
Kathy L. Federico, Regulatory Drafting
and Policy Section, Diversion Control
Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Legal Authority

Section 201(d)(1) of the Controlled
Substances Act (CSA) (21 U.S.C.
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811(d)(1)) states that, if control of a
substance is required “by United States
obligations under international treaties,
conventions, or protocols in effect on
October 27, 1970, the Attorney General
shall issue an order controlling such
drug under the schedule he deems most
appropriate to carry out such
obligations, without regard to the
findings required by [section 201(a) (21
U.S.C. 811(a)] or section [202(b) (21
U.S.C. 812(b)) of the Act] and without
regard to the procedures prescribed by
[section 201 (a) and (b) (21 U.S.C. 811(a)
and (b)].” If a substance is added to one
of the schedules of the Single
Convention on Narcotic Drugs (1961),
then, in accordance with article 3,
paragraph 7 of the Convention, as a
signatory Member State, the United
States is obligated to control the
substance under its national drug
control legislation, the CSA. The
Attorney General has delegated
scheduling authority under 21 U.S.C.
811 to the Administrator of the Drug
Enforcement Administration (DEA). 28
CFR 0.100.

Background

On May 15, 2018, the Secretary-
General of the United Nations advised
the Secretary of State of the United
States, that during the 61st session of
the Commission on Narcotic Drugs,
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil were added to Schedule I of
the Single Convention on Narcotic
Drugs (1961). This letter was prompted
by a decision at the 61st session of the
Commission on Narcotic Drugs in
March 2018 to schedule furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil under Schedule
I of the Single Convention on Narcotic
Drugs. As a signatory Member State to
the Single Convention on Narcotic
Drugs, the United States is obligated to
control furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil under its national drug
control legislation, the CSA, in the
schedule deemed most appropriate to
carry out its international obligations.
21 U.S.C. 811(d)(1).

Furanyl Fentanyl, 4-Fluoroisobutyryl
Fentanyl, Acryl Fentanyl,
Tetrahydrofuranyl Fentanyl, and
Ocfentanil

On November 29, 2016, May 3, 2017,
July 14, 2017, October 26, 2017, and
February 1, 2018, furanyl fentanyl (81
FR 85873), 4-fluoroisobutyryl fentanyl
(82 FR 20544), acryl fentanyl (82 FR

32453), tetrahydrofuranyl fentanyl (82
FR 49504), and ocfentanil (83 FR 4580),
respectively, were temporarily placed in
schedule I of the CSA upon finding they
pose an imminent hazard to the public
safety. Furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil share pharmacological
profiles similar to morphine, fentanyl,
and other synthetic opioids. Law
enforcement and public health reports
demonstrate the illicit use and
distribution of these substances, which
are available on the internet. Furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil are all abused
for their opioid-like effects. Evidence
suggests the pattern of abuse of these
substances parallels that of heroin and
prescription opioid analgesics. Because
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil can be obtained through
illicit sources, information on their
purity and potency are unknown; thus
these substances pose a significant
adverse health risk to the users.

Similar to morphine and fentanyl,
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil act as p-opioid receptor
agonists. Data obtained from preclinical
studies (in vitro and in vivo)
demonstrate that furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil produce pharmacological
effects similar to fentanyl and
morphine. Specifically, in a drug
discrimination study in animals, a
behavioral test used to determine
subjective effects and pharmacological
similarity between a test substance and
a known drug of abuse, ocfentanil
substituted fully for morphine.
Additional data obtained from in vivo
(in animal) studies demonstrated that
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil, similar to fentanyl and
morphine, produced an analgesic effect
which was attenuated by naltrexone, an
opioid receptor antagonist.

Since 2015, furanyl fentanyl has been
encountered by law enforcement and
public health officials and the adverse
health effects and outcomes are
demonstrated by fatal overdose cases. At
the time of the temporary scheduling
action for furanyl fentanyl in 2016, there
were at least 128 confirmed fatalities
associated with the misuse and/or abuse
of furanyl fentanyl in the United States.
According to the National Forensic

Laboratory Information System

(NFLIS 1) and STARLIMS 2, there were
8,516 drug exhibits containing furanyl
fentanyl since 2015. For 4-
fluoroisobutyryl fentanyl, law
enforcement submitted a total of 2,245
drug exhibits since 2016. The DEA has
also received reports of at least 62
confirmed fatalities associated with 4-
fluoroisobutyryl fentanyl at the time of
the temporary order in 2017. NFLIS and
STARLiIMS reported a total of 2,054
drug exhibits containing acryl fentanyl
since 2016. The DEA also received
reports of at least 83 confirmed fatalities
associated with acryl fentanyl occurring
in 2016 and 2017 in the United States.
For tetrahydrofuranyl fentanyl, NFLIS
and STARLIiMS had a total of 23 drug
reports since 2015 and there were two
confirmed fatalities in the United States
at the time of the temporary scheduling
action in 2017. There were no reports in
NFLIS and STARLIMS for ocfentanil at
the time of this final order. However,
ocfentanil was first reported in Belgium
in 2015 and the exposure resulted in
one death; since then, at least two
additional deaths in Belgium and
Switzerland related to ocfentanil have
been reported. It is likely that the
prevalence of these substances in
opioid-related emergency room
admissions and deaths is underreported
as standard immunoassays may not
differentiate these substances from
fentanyl.

The DEA is not aware of any claims
or any medical or scientific literature
suggesting that furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil have a currently accepted
medical use in treatment in the United
States. In addition, the Department of
Health and Human Services (HHS)
advised DEA, by letters dated July 8,
2016, January 17, 2017, May 2, 2017,
July 14, 2017, and November 8, 2017,
that there were no investigational new
drug applications or approved new drug
applications for furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil, respectively.

The DEA requested that HHS conduct
a scientific and medical evaluation and

1The National Forensic Laboratory Information
System (NFLIS) is a national forensic laboratory
reporting system that systematically collects results
from drug chemistry analyses conducted by State
and local forensic laboratories in the United States.
NFLIS data were queried on October 24, 2018.
NFLIS is still reporting data for January—July 2018
due to normal lag time in reporting.

2 STARLIMS is a laboratory information
management system that systematically collects
results from drug chemistry analyses conducted by
DEA laboratories. STARLIMS data were queried on
October 24, 2018.
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a scheduling recommendation for
furanyl fentanyl (by letter dated March
1, 2017), 4-fluoroisobutyryl fentanyl (by
letter dated August 28, 2017), acryl
fentanyl (by letter dated April 18, 2018),
and tetrahydrofuranyl fentanyl (letter
dated April 18, 2018). A request for
ocfentanil had not previously been
submitted. Regardless of these requests
and any potential responses from HHS,
the DEA is not required under 21 U.S.C.
811(d)(1) to make any findings required
by 21 U.S.C. 811(a) or 812(b), and is not
required to follow the procedures
prescribed by 21 U.S.C. 811(a) and (b).
By letter dated June 30, 2018, the Acting
Administrator advised HHS that the
DEA no longer requires scientific and
medical evaluations and scheduling
recommendations for furanyl fentanyl,
4-fluoroisobutyryl fentanyl, acryl
fentanyl, tetrahydrofuranyl fentanyl, as
well as, ocfentanil, although not
previously requested. The HHS
recommendations were no longer
required due to the placement of those
substances into Schedule I of the Single
Convention on Narcotic Drugs (1961) in
March 2018. Therefore, consistent with
the framework of 21 U.S.C. 811(d), DEA
concludes that furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil have no currently accepted
medical use in treatment in the United
States and are most appropriately
placed (as it has been since May 2017,
July 2017, October 2017, November
2017, and February 2018, respectively)
in schedule I of the CSA. Further, while
the DEA temporarily scheduled these
substances under 21 CFR 1308.11(h), a
subsection reserved for the temporary
listing of substances subject to
emergency scheduling, this order moves
these substances to 21 CFR 1308.11(b).
As explained above, since control is
required under the Single Convention
on Narcotic Drugs (1961), the DEA will
not be initiating regular rulemaking
proceedings to schedule these
substances pursuant to 21 U.S.C. 811(a).

Conclusion

In order to meet the United States’
obligations under the Single Convention
on Narcotic Drugs (1961) and because
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil have no currently accepted
medical use in treatment in the United
States, the Acting Administrator of the
Drug Enforcement Administration has
determined that these substances should
remain in schedule I of the Controlled
Substances Act.

Requirements for Handling

Furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil have been controlled as
schedule I controlled substances since
November 29, 2016, May 3, 2017, July
14, 2017, October 26, 2017, and
February 1, 2018, respectively. With
publication of this final order, furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil remain subject
to the CSA’s schedule I regulatory
controls and administrative, civil, and
criminal sanctions applicable to the
manufacture, distribution, importation,
exportation, engagement in research,
and conduct of instructional activities
with, and possession of schedule I
controlled substances including the
following:

1. Registration. Any person who
handles (manufactures, distributes,
imports, exports, engages in research or
conducts instructional activities with, or
possesses), or who desires to handle,
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil must be registered with the
DEA to conduct such activities pursuant
to 21 U.S.C. 822, 823, 957, and 958 and
in accordance with 21 CFR parts 1301
and 1312.

2. Disposal of stocks. Furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl and ocfentanil must be
disposed of in accordance with 21 CFR
part 1317, in addition to all other
applicable federal, state, local, and tribal
laws.

3. Security. Furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil are subject to schedule I
security requirements and must be
handled and stored pursuant to 21
U.S.C. 821, 823, 871(b), and in
accordance with 21 CFR 1301.71—
1301.93.

4. Labeling and packaging. All labels,
labeling, and packaging for commercial
containers of furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil must be in compliance with
21 U.S.C. 825, 958(e), and be in
accordance with 21 CFR part 1302.

5. Quota. A quota assigned pursuant
to 21 U.S.C. 826 and in accordance with
21 CFR part 1303 is required in order to
manufacture furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil.

6. Inventory. Every DEA registrant
who possesses any quantity of furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil was required to
keep an inventory of all stocks of these
substances on hand as of November 29,
2016, May 3, 2017, July 14, 2017,
October 26, 2017, and February 1, 2018,
respectively, pursuant to 21 U.S.C. 827
and 958, and in accordance with 21 CFR
1304.03, 1304.04, and 1304.11.

7. Records and Reports. Every DEA
registrant must maintain records and
submit reports with respect to furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil pursuant to 21
U.S.C. 827 and 958, and in accordance
with 21 CFR parts 1304 and 1312.

8. Order Forms. All DEA registrants
who distribute furanyl fentanyl, 4-
fluoroisobutyryl fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil must comply with order form
requirements pursuant to 21 U.S.C. 828
and in accordance with 21 CFR part
1305.

9. Importation and Exportation. All
importation and exportation of furanyl
fentanyl, 4-fluoroisobutyryl fentanyl,
acryl fentanyl, tetrahydrofuranyl
fentanyl, and ocfentanil must be in
compliance with 21 U.S.C. 952, 953,
957, and 958, and in accordance with 21
CFR part 1312.

10. Liability. Any activity involving
furanyl fentanyl, 4-fluoroisobutyryl
fentanyl, acryl fentanyl,
tetrahydrofuranyl fentanyl, and
ocfentanil not authorized by, or in
violation of the CSA, is unlawful, and
may subject the person to
administrative, civil, and/or criminal
sanctions.

Regulatory Analyses

Executive Order 12866, 13563, and
13771, Regulatory Planning and Review,
Improving Regulation and Regulatory
Review, and Reducing Regulation and
Controlling Regulatory Costs

This action is not a significant
regulatory action as defined by
Executive Order 12866 (Regulatory
Planning and Review), section 3(f), and
the principles reaffirmed in Executive
Order 13563 (Improving Regulation and
Regulatory Review), and, accordingly,
this action has not been reviewed by the
Office of Management and Budget
(OMB).

This order is not an Executive Order
13771 regulatory action.

Executive Order 12988, Civil Justice
Reform

This action meets the applicable
standards set forth in sections 3(a) and
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3(b)(2) of Executive Order 12988 to
eliminate drafting errors and ambiguity,
minimize litigation, provide a clear legal
standard for affected conduct, and
promote simplification and burden
reduction.

Executive Order 13132, Federalism

This action does not have federalism
implications warranting the application
of Executive Order 13132. This action
does not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications warranting the application
of Executive Order 13175. The action
does not have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

Administrative Procedure Act

The CSA provides for an expedited
scheduling action where control is
required by the United States
obligations under international treaties,
conventions, or protocols. 21 U.S.C.
811(d)(1). If control is required pursuant
to such international treaty, convention,
or protocol, the Attorney General must
issue an order controlling such drug
under the schedule he deems most
appropriate to carry out such
obligations, without regard to the
findings or procedures otherwise
required for scheduling actions. Id.

To the extent that 21 U.S.C. 811(d)(1)
directs that if control is required by the
United States obligations under
international treaties, conventions, or
protocols in effect on October 27, 1970,
scheduling actions shall be issued by
order (as compared to scheduling
pursuant to 21 U.S.C. 811(a) by rule),
the DEA believes that the notice and
comment requirements of section 553 of
the Administrative Procedure Act
(APA), 5 U.S.C. 553, do not apply to this
scheduling action. In the alternative,
even if this action does constitute “rule
making” under 5 U.S.C. 551(5), this
action is exempt from the notice and
comment requirements of 5 U.S.C. 553
pursuant to 21 U.S.C. 553(a)(1) as an
action involving a foreign affairs
function of the United States given that
this action is being done in accordance
with 21 U.S.C. 811(d)(1)’s requirement

that the United States comply with its
obligations under the specified
international agreements.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) applies to rules that
are subject to notice and comment
under section 553(b) of the APA or any
other law. As explained above, the CSA
exempts this final order from notice and
comment. Consequently, the RFA does
not apply to this action.

Paperwork Reduction Act of 1995

This action does not impose a new
collection of information requirement
under the Paperwork Reduction Act of
1995. 44 U.S.C. 3501-3521. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

Congressional Review Act

This action is not a major rule as
defined by the Congressional Review
Act (CRA), 5 U.S.C. 804. This order will
not result in: ““an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign
based enterprises in domestic and
export markets.” However, pursuant to
the CRA, the DEA has submitted a copy
of this final order to both Houses of
Congress and to the Comptroller
General.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, the DEA
amends 21 CFR part 1308 as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.
m2.In§1308.11:

m a. Remove from paragraph (b)
1ntr0duct0ry text the term “(b)(3
add in its place the term ““(b)(39)’

m b. Redesignate paragraphs (b)(57]
through (b)(60) as (b)(62) throug
(b)(65);

)” and

O

m c. Redesignate paragraphs (b)(46)
through (b)(56) as (b)(50) through
(b)(60);
m d. Redesignate paragraphs (b)(32)
through (b)(45) as (b)(35) through
(b)(48);
m e. Redesignate paragraphs (b)(4)
through (31) as (b)(5) through (32);
m f. Add new paragraphs (b)(4), (b)(33),
(b)(34), (b)(49), and (b)(61);
m g. Remove and reserve paragraphs
(h)(5), (h)(13), (h)(14), (h)(20), and
(h)(29).

The revision and additions to read as
follows:

§1308.11 Schedule I.
* * * * *
(b) * *x %

(4) Acryl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenylacrylamide; other name:
acryloylfentanyl) . . . 9811
* * * * *

(33) 4- F1u0r01sobutyryl fentanyl (N-(4-
fluorophenyl)-N-(1-phenethylpiperidin-
4-yl)isobutyramide; other name: para-

fluoroisobutyryl fentanyl) . . . 9824
(34) Furanyl fentanyl (N-(1-

phenethylpiperidin-4-yl)-N-

phenylfuran-2-carboxamide) . . . 9834

(49) Ocfentanil (N-(2-fluorophenyl)-2-
methoxy-N-(1-phenethylpiperidin-4-
yl)acetamide) . . . 9838

(61) Tetrahydrofuranyl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenyltetrahydrofuran-2-carboxamide)

. 9843

* * * * *

Dated: November 26, 2018.
Uttam Dhillon,
Acting Administrator.
[FR Doc. 2018-26045 Filed 11-28-18; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2018-0917]
RIN 1625-AA11

Regulated Navigation Area; Upper

Mississippi River, Sabula Railroad
Bridge, Mile Marker 535, Sabula, IA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard established
a temporary regulated navigation area
for certain navigable waters of the
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Upper Mississippi River under one of
the navigable spans of the Sabula
Railroad Drawbridge at mile marker
(MM) 535. The RNA is necessary to
protect persons, vessels, and the marine
environment from potential hazards
associated with emergency repair work
to the Sabula Railroad Bridge following
a vessel’s allision with the bridge. The
regulation applies only to southbound
vessel transits through the RNA, and
depending on the water flow as
measured from Lock and Dam 12, this
regulation either prohibits transit or
establishes operating requirements
unless a deviation is authorized by the
Captain of the Port Sector Upper
Mississippi River or a designated
representative.

DATES: This rule is effective from
November 29, 2018 through November
30, 2018.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
0917 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Kody
Stitz, Sector Upper Mississippi River
Prevention Department U.S. Coast
Guard; telephone 314-269-2568, email
Kody.].Stitz@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Upper
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On September 16, 2018, a vessel
allided with the Sabula Railroad
Drawbridge and immediate action was
needed to respond to the potential
hazards associated with emergency
bridge repairs. On September 28, 2018,
the Coast Guard published a temporary
final rule; request for comments titled
Regulated Navigation Area; Upper
Mississippi River, Sabula Railroad
Drawbridge, Mile Marker 535, Sabula,
IA (83 FR 48954). There we stated why
we issued the temporary final rule, and
invited comments on our proposed
regulatory action related to the
operational restrictions in the regulated
navigation area (RNA). During the

comment period that ended on October
15, 2018, we received two comments.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to public
interest because immediate action is
needed to respond to the potential
safety hazards associated with
emergency bridge repairs.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Eighth District Commander has
determined that potential hazards
associated with emergency bridge
repairs following an allision will be a
safety concern for vessels transiting
southbound through the right
descending span, also known as Iowa
span, of the Sabula Railroad
Drawbridge. This rule is necessary to
protect persons, vessels, and the marine
environment on the navigable waters of
the Upper Mississippi River while the
bridge is being repaired. The duration of
this rule is intended to cover the period
of emergency repairs.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received two
comments on our temporary final rule
published on September 28, 2018. One
comment was unrelated to the substance
of the rule, and one comment was not
in favor of the rule. The commenter not
in favor of the rule disagreed that any
navigation should be allowed through
the right descending bank span, also
known as the Iowa span, of the Sabula
Railroad Drawbridge at mile marker
(MM) 535 until the rest pier repairs
were ‘“‘substantial[ly] complet[ed].” The
commenter stated that the Coast Guard
failed to engage with Canadian Pacific
Railway engineers to evaluate safety
concerns, and expressed general
dissatisfaction that the Coast Guard’s
risk analysis was not fairly balanced
against the elevated risks to the bridge
pier or potential impact to railroad
traffic.

The Coast Guard respectfully
disagrees. As a preliminary matter, our
rule does provide for a prohibition of
southbound navigation under the Iowa
span under certain conditions.
Moreover, because the emergency
repairs are necessary only for the rest
pier, rather than the actual bridge
support piers, a total closure of
waterway traffic may not be necessary
under all conditions. The Coast Guard
inspected the initial damage to the rest
pier, and has been engaged with the

bridge owner, the repair contractor, and
vessel operators since the initial
incident on September 16, 2018. Other
than requesting a total closure of the
Iowa span and expressing disagreement
with the Coast Guard’s rule generally,
Canadian Pacific Railway did not
present any facts, data, or engineering
analysis to the Coast Guard to support
why a total closure is necessary, or
propose alternate vessel operating
requirements. Although the repairs have
been substantially completed, Canadian
Pacific Railway engineers may contact
the Sector Upper Mississippi River at
any time with further information.
There are no changes in regulatory text
of this rule from the temporary final
rule.

This rule establishes a temporary
regulated navigation area from
September 21, 2018 through November
30, 2018, or until the emergency bridge
repairs are completed, whichever occurs
first. The regulated area covers all
navigable waters of the Upper
Mississippi River under the right
descending bank span, also known as
the Iowa span, of the Sabula Railroad
Drawbridge at mile marker (MM) 535.
This rule applies only to southbound
vessel transits through the RNA, and
depending on the water flow as
measured from Lock and Dam 12, this
regulation either prohibits transit or
establishes operating requirements
unless a deviation is authorized by the
Captain of the Port Sector Upper
Mississippi River or a designated
representative.

When the water flow rate as measured
from Lock and Dam 12 is 100kcfs or
greater, vessels are prohibited from
transiting southbound through the RNA
unless authorized by the Captain of the
Port Sector Upper Mississippi River
(COTP) or a designated representative.
When the water flow rate as measured
from Lock and Dam 12 is less than
100kcfs, vessels may transit southbound
through the RNA only if navigating at
their slowest safe speed and avoiding
contact with any part of the Sabula
Railroad Drawbridge and the
unprotected rest pier located on the
right descending side of the Sabula
Railroad Drawbridge.

When the water flow rate as measured
from Lock and Dam 12 is less than
100kcfs, vessels engaged in towing may
transit southbound through the RNA
only if the size of the tow does not
exceed 15 barges, the towing vessel
possesses a minimum of 250
horsepower per loaded barge in the tow,
and the towing vessel uses an assist
vessel of at least 1,000 horsepower
when pushing three or more barges. If
an assist vessel is required by this rule,
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the assist vessel and the towing vessel
must discuss a plan to transit through
the RNA before doing so and both the
assist vessel and the towing vessel must
be capable of continuous two-way voice
communication during the transit.

The COTP or a designated
representative may review, on a case-by-
case basis, alternatives to the minimum
operating or towing requirements set
forth in this rule and may approve a
deviation from these requirements
should they provide an equivalent level
of safety. The COTP or a designated
representative may determine, on a
case-by-case basis, that although the
conditions triggering the RNA may be
met, the current potential hazards do
not require that each requirement of the
RNA be enforced and that only certain
of the above-prescribed restrictions are
necessary under the circumstances. The
COTP or a designated representative
may consider environmental factors, the
water flow rate at Lock and Dam 12,
mitigating safety factors, and the
completion progress of the bridge
repairs among other factors. The COTP
or a designated representative will
broadcast notice of such determination
and any subsequent changes. Notice that
these vessel operational conditions are
anticipated to be put into effect, or are
in effect, will be given by Broadcast
Notice to Mariners, Local Notices to
Mariners, Marine Safety Information
Broadcasts, and/or actual notice, as
appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the limited applicability of
the rule, the availability of an alternate

route, and the ability of the COTP to
issue a deviation from the requirements
of this rule or suspend enforcement of
this rule on a case-by-case basis. This
rule only affects southbound vessel
transits through the RNA; northbound
vessels may transit the RNA at any time
without restrictions. In addition, the
regulated area only covers the navigable
waters under the span of the Sabula
Railroad Drawbridge that was damaged
in the allision, the right descending
span, or lowa span, of the bridge.
Vessels may transit north or southbound
through the left descending span, or
Illinois span, at any time without
restriction. Finally, this rule allows
vessels to seek permission to transit
through the RNA and/or deviate from
the operating requirements, and also
allows the COTP to suspend
enforcement of particular provisions of
the RNA under appropriate
circumstances.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary regulated navigation area
may be small entities, for the reasons
stated in section V.A above, this rule
will not have a significant economic
impact on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
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National Environmental Policy Act of
1969 (42 U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
regulated navigation area lasting
approximately two months that
prohibits entry or establishes vessel
operating requirements for southbound
transits through the right descending
span of the Sabula Railroad Drawbridge
on the Upper Mississippi River while
emergency repairs are made to the
bridge. It is categorically excluded from
further review under paragraph L60 (d)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0917 to read as
follows:

§165.T08-0917 Regulated Navigation
Area; Upper Mississippi River, Sabula
Railroad Drawbridge, Mile Marker 535,
Sabula, IA.

(a) Location. The following area is a
regulated navigation area (RNA): All
navigable waters of the Upper
Mississippi River under the right
descending bank span, also known as
the Iowa span, of the Sabula Railroad
Drawbridge at mile marker (MM) 535.

(b) Effective period. This section is
effective from September 21, 2018

through November 30, 2018, or until the
emergency bridge repairs are completed,
whichever occurs first.

(c) Applicability. This section only
applies to vessels transiting southbound
through the RNA.

(d) Regulations. (1) In accordance
with the general regulations contained
in 33 CFR 165.11, and 165.13, when the
water flow rate as measured from Lock
and Dam 12 is 100 KCFS or greater
vessels are prohibited from transiting
southbound through the RNA unless
authorized by the Captain of the Port
Sector Upper Mississippi River (COTP)
or a designated representative.

(2) When the water flow rate as
measured from Lock and Dam 12 is less
than 100 kcfs, vessels may transit
southbound through the RNA only
under the following conditions:

(i) Vessels shall operate at their
slowest safe speed.

(ii) Vessels avoid contacting any part
of the Sabula Railroad Drawbridge and
the unprotected rest pier located on the
right descending side of the Sabula
Railroad Drawbridge.

(3) When the water flow rate as
measured from Lock and Dam 12 is less
than 100 kcfs, vessels engaged in towing
may transit southbound through the
RNA only under the following
conditions:

(i) The size of the tow does not exceed
15 barges; and

(ii) The towing vessel possesses a
minimum of 250 horsepower per loaded
barge in tow, and

(iii) When pushing more than two
barges, an assist vessel of at least 1,000
horsepower must be utilized.

(A) Prior to entering the RNA, the
assist tow vessel and the primary tow
vessel shall discuss a plan to transit
through the bridge, and

(B) Both the primary and assist towing
vessel shall be capable of continuous
two way voice communication while
transiting through the bridge.

(4) If an assist vessel is required under
this section, before entering the RNA:

(i) The assist vessel and the tow vessel
shall discuss a plan to transit through
the bridge, and

(ii) Both the assist vessel and the
towing vessel shall be capable of
continuous two-way voice
communication while transiting through
the bridge.

(5) The COTP or a designated
representative may review, on a case-by-
case basis, alternatives to the minimum
operating or towing requirements and
conditions set forth in paragraphs
(d)(2)—(d)(4) of this section and may
approve a deviation to these
requirements and conditions should

they provide an equivalent level of
safety.

(6) The COTP or a designated
representative may determine, on a
case-by-case basis, that although the
conditions triggering the RNA may be
met, the current potential hazards do
not require that each requirement of the
RNA be enforced and that only certain
of the above-prescribed restrictions are
necessary under the circumstances. The
COTP or a designated representative
may consider environmental factors, the
water flow rate at Lock and Dam 12,
mitigating safety factors, and the
completion progress of bridge the
repairs among other factors. The COTP
or a designated representative shall
broadcast such notice of such
determination and any changes under
the provisions of paragraph (e).

(e) Notice of requirements. Notice that
these vessel operational conditions are
anticipated to be put into effect, or are
in effect, will be given by Broadcast
Notice to Mariners, Local Notices to
Mariners, and/or actual notice, as
appropriate.

Dated: November 15, 2018.
P.F. Thomas,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2018-25981 Filed 11-28-18; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2016-0711; FRL-9986-61—
Region 9]

Air Plan Approval; California; South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the South Coast
Air Quality Management District
(SCAQMD) portion of the California
State Implementation Plan (SIP). This
revision concerns emissions of volatile
organic compounds (VOCs) from
architectural coatings. We are approving
a local rule that regulates these emission
sources under the Clean Air Act (CAA
or the Act).

DATES: This rule will be effective on
December 31, 2018.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2016-0711. All
documents in the docket are listed on
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the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Arnold Lazarus, EPA Region IX, (415)
972 3024, Lazarus.Arnold@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

9 ¢ I3}

us
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I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On August 8, 2018 (83 FR 39017), the
EPA proposed to approve the following
rule into the California SIP.

Local agency Rule No.

Rule title

Amended Submitted

SCAQMD 1113

Architectural Coatings

2/5/2016 8/22/2016

The EPA proposed to approve this
rule, except for two sentences that were
withdrawn from the submission at the
request of the SCAQMD. We proposed
to approve this rule because we
determined that it complies with the
relevant CAA requirements. Our
proposed action contains more
information on the rule and our
evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received four
anonymous comments. These comments
addressed the Cross State Air Pollution
Rule, California wildfires, and science
policy. None of the comments addressed
Rule 1113 or were germane to our
evaluation of Rule 1113.

III. EPA Action

No comments were submitted that
change our assessment of the rule as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully
approving this rule into the California
SIP, with the exception of the two
sentences withdrawn by the District.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
SCAQMD rule described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
available through www.regulations.gov
and at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
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this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: November 5, 2018.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(404)(i)(A)(6) and
(c)(488)(i)(D) to read as follows:

§52.220 Identification of plan—in part.

* * * * *

(6) Previously approved on March 26,
2013 in paragraph (c)(404)(i)(A)(3) of
this section and now deleted with
replacement in paragraph
(c)(488)(1)(D)(1), Rule 1113,
“Architectural Coatings,” amended on
June 3, 2011.

(488) E
(1) * *x %

(D) South Coast Air Quality
Management District.

(1) Rule 1113, “Architectural
Coatings,” amended February 5, 2016,
except for the final sentence of
paragraphs (b)(8), and (b)(25).

[FR Doc. 2018-25899 Filed 11-28-18; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2016-0060; FRL-9987-03—
Region 2]

Approval of Air Quality Implementation
Plans; Puerto Rico; Infrastructure
Requirements for the 1997 and 2008
Ozone, 1997 and 2006 Fine Particulate
Matter and 2008 Lead NAAQS;
Transport Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revision
submittals from the Commonwealth of
Puerto Rico to address the interstate
transport of air pollution that may
interfere with attainment and
maintenance of the National Ambient
Air Quality Standards (NAAQS). In this
action, EPA is approving Puerto Rico’s
submissions pertaining to the 1997 and
2008 ozone, 1997 and 2006 fine
particulate matter (PM ) and 2008 lead
NAAQS.
DATES: This rule is effective on
December 31, 2018.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-0OAR-2016—-0060. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available through
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Kenneth Fradkin, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—-3702, or by
email at fradkin.kenneth@epa.gov.
SUPPLEMENTARY INFORMATION:
I. What is the background information?
II. What comments did EPA receive in
response to its proposal?
III. What action is EPA taking?
IV. Statutory and Executive Order Reviews

I. What is the background information?

On July 18, 1997, the Environmental
Protection Agency (EPA) promulgated a

revised National Ambient Air Quality
Standards (NAAQS) for ozone (62 FR
38856) and a new NAAQS for fine
particle matter (PM,s) (62 FR 38652).
The revised ozone NAAQS was based
on 8-hour average concentrations. The
8-hour averaging period replaced the
previous 1-hour averaging period, and
the level of the NAAQS was changed
from 0.12 parts per million (ppm) to
0.08 ppm. The new PM» s NAAQS
established a health-based annual
standard of 15.0 micrograms per cubic
meter (ug/m?) based on a 3-year average
of annual mean PMs s concentrations,
and a 24-hour standard of 65 ug/m3
based on a 3-year average of the 98th
percentile of 24-hour concentrations.

On October 17, 2006 (71 FR 61144),
effective December 18, 2006, EPA
revised the 24-hour average PM; s
primary and secondary NAAQS from 65
pg/ms3 to 35 pug/ms3.

On March 27, 2008 (73 FR 16436)
EPA strengthened its NAAQS for
ground-level ozone, revising the 8-hour
primary ozone standard to 0.075 ppm.
EPA also strengthened the secondary 8-
hour ozone standard to the level of
0.075 ppm making it identical to the
revised primary standard.

On November 12, 2008 (73 FR 66964),
EPA promulgated a revised NAAQS for
lead. The Agency revised the level of
the primary lead standard from 1.5 pg/
m?3 to 0.15 pg/m3. The EPA also revised
the secondary NAAQS to 0.15 pg/m3
and made it identical to the revised
primary standard.

Pursuant to section 110(a)(1) of the
Clean Air Act (CAA), states are required
to submit SIPs meeting the applicable
requirements of section 110(a)(2) within
three years after promulgation of a new
or revised NAAQS or within such
shorter period as EPA may prescribe.
Section 110(a)(2) requires states to
address basic SIP elements such as
requirements for monitoring, basic
program requirements, and legal
authority that are designed to assure
attainment and maintenance of the
NAAQS. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affect the content of the
submission. The content of such SIP
submission may also vary depending
upon what provisions the state’s
existing SIP already contains.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
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lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. One of
the structural requirements of section
110(a)(2) is section 110(a)(2)(D)(i),
which generally requires SIPs to contain
adequate provisions to prohibit in-state
emissions activities from having certain
adverse air quality effects on downwind
states due to interstate transport of air
pollution. There are four sub-elements,
or ““prongs,” within section
110(a)(2)(D)(i) of the CAA. CAA section
110(a)(2)(D)(E)(I), addressing two of
these four prongs, requires SIPs to
include provisions prohibiting any
source or other type of emissions
activity in one state from emitting any
air pollutant in amounts that will
contribute significantly to
nonattainment, or interfere with
maintenance, of the NAAQS in another
state. The two provisions of this section
are referred to as prong 1 (significant
contribution to nonattainment) and
prong 2 (interference with
maintenance).

The Commonwealth of Puerto Rico’s
Environmental Quality Board (PREQB)
submitted five SIP revisions to satisfy
the requirements of section 110(a)(2) of
the CAA for the 1997 and 2008 ozone,
1997 and 2006 PM, s and 2008 lead
NAAQS. On November 29, 2006,
PREQB submitted SIP revisions
addressing the infrastructure
requirements for the 1997 ozone and
PM>s NAAQS. On January 22, 2013,
PREQB submitted SIP revisions
addressing the infrastructure
requirements for the 2006 PM, s and
2008 ozone NAAQS. On January 31,
2013, PREQB submitted SIP revisions
addressing the infrastructure
requirements for the 2008 lead NAAQS.
On April 16, 2015, PREQB
supplemented the January 22, 2013
submittal for the 2006 PM, s NAAQS.
On February 1, 2016, PREQB submitted
additional provisions for inclusion into
the SIP which address infrastructure SIP
requirements for 1997 and 2008 ozone,
1997 and 2006 PM s and 2008 lead
NAAQS.

On February 19, 2016 * EPA
published a rule proposing to approve
most of the infrastructure elements and
sub-elements submitted by PREQB for
the 1997 and 2008 ozone, 1997 and
2006 PM, s and 2008 lead NAAQS. In
the February 2016 rulemaking action,
EPA also proposed to approve section
110(a)(2)(D)(i)(I), commonly referred to
as prongs 1 and 2. EPA finalized most
other infrastructure elements in a

1See 81 FR 8455 (February 19, 2016).

September 13, 2016 action.2 This action
finalizes the approval of section
110(a)(2)(D)H)(D).

II. What comments did EPA receive in
response to its proposal?

In response to EPA’s proposed
approval of Puerto Rico’s SIP revision,
a comment was received from one
interested party. The comment and
EPA’s response were included in EPA’s
September 13, 2016 final rule referenced
in the previous section.

ITI. What action is EPA taking?

EPA is approving Puerto Rico’s
infrastructure submittals dated
November 29, 2006, January 22, 2013
and January 31, 2013, and
supplemented April 16, 2015 and
February 1, 2016, for the 1997 ozone
and PM, s, 2008 ozone and 2006 PM, 5.
and 2008 lead NAAQS, respectively, as
meeting the requirements of section
110(a)(2)(D)(i)() of the CAA.

A detailed analysis of EPA’s review
and rationale for approving and
disapproving elements of the
infrastructure SIP submittals as
addressing these CAA requirements may
be found in the February 19, 2016
proposed rulemaking action (81 FR
8455) and Technical Support Document
(TSD) which are available on line at
www.regulations.gov, Docket ID Number
EPA-R02-OAR-2016-0060.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

2See 81 FR 62813 (September 13, 2016).

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
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States Court of Appeals for the
appropriate circuit by January 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 13, 2018.
Peter D. Lopez,
Regional Administrator, Region 2.

For the reasons set forth in the
preamble, the Environmental Protection
Agency amends part 52 of chapter I, title
40 of the Code of Federal Regulations as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart BBB—Puerto Rico

m 2. Section 52.2730 is amended by
revising paragraphs (a)(1), (b)(1), and
(c)(1) to read as follows:

§52.2730 Section 110(a)(2) infrastructure
requirements.

(a) 1997 8-hour ozone and the 1997
PM, s NAAQS—(1) Approval. Submittal
from Puerto Rico dated November 29,
2006 and supplemented February 1,
2016, to address the CAA infrastructure
requirements for the 1997 ozone and the
1997 PM, s NAAQS. This submittal
satisfies the 1997 ozone and the 1997
PM, s NAAQS requirements of the Clean
Air Act (CAA) 110(a)(2)(A), (B), (C)
(with the exception of program
requirements for PSD), (D)(i)(I), (D)()(II)
and (ii) (with the exception of program
requirements related to PSD), (E), (F),
(G), (H), (J) (with the exception of
program requirements related to PSD),
(K), (L), and (M).

(b) 2008 ozone and the 2006 PM; s
NAAQS—(1) Approval. Submittal from

Puerto Rico dated January 22, 2013,
supplemented February 1, 2016 to
address the CAA infrastructure
requirements for the 2008 ozone
NAAQS and supplemented April 16,
2015 and February 1, 2016 to address
the CAA infrastructure requirements for
the 2006 PM, s NAAQS. This submittal
satisfies the 2008 ozone and the 2006
PM, s NAAQS requirements of the Clean
Air Act (CAA) 110(a)(2)(A), (B), (C)
(with the exception of program
requirements for PSD), (D)(i)(I), (D)(i)(II)
and (ii) (with the exception of program
requirements related to PSD), (E), (F),
(G), (H), (J) (with the exception of
program requirements related to PSD),
(K), (L), and (M).

(c) 2008 lead NAAQS—(1) Approval.
Submittal from Puerto Rico dated
January 31, 2013 and supplemented
February 1, 2016, to address the CAA
infrastructure requirements for the 2008
lead NAAQS. This submittal satisfies
the 2008 lead NAAQS requirements of
the Clean Air Act (CAA) 110(a)(2)(A),
(B), (C) (with the exception of program
requirements for PSD), (D)(i)(I), (D)(i)(II)
and (ii) (with the exception of program
requirements related to PSD), (E), (F),
(G), (H), (J) (with the exception of
program requirements related to PSD),
(K), (L), and (M).

* * * * *
[FR Doc. 2018-25888 Filed 11-28—18; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, and 76
[MB Docket No. 17-290, FCC 18-136]

Form 325 Data Collection;
Modernization of Media Regulation
Initiative

AGENCY: Federal Communications
Commission

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
eliminates the annual FCC Form 325
filing requirement for cable television
systems as part of its Modernization of
Media Regulation Initiative. As set forth
below, the Commission finds that
marketplace, operational, and
technological changes have overtaken
the utility of FCC Form 325, rendering
it increasingly obsolete, and that much
of the information collected by the form
can be obtained from alternative
sources. Thus, the Commission
concludes that eliminating Form 325

will advance the Commission’s goal of
reducing outdated regulations and
unnecessary regulatory burdens that can
impede competition and innovation in
media markets.

DATES: Effective November 29, 2018.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW, Room
TW-C305, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Jamile Kadre, Jamile.Kadre@fcc.gov, or
202-418-2245.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, FCC 18-136, in MB Docket
No. 17-290, adopted on September 26,
2018, and released on September 26,
2018. The complete text of this
document is available electronically via
the search function on the FCC’s
Electronic Document Management
System (EDOCS) web page at https://
apps.fcec.gov/edocs public/ (https://
apps.fcc.gov/edocs_public/). The
complete document is available for
inspection and copying in the FCC
Reference Information Center, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554 (for hours of
operation, see https://www.fcc.gov/
general/fcc-reference-information-
center). To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov (mail to:
fec504@fcc.gov) or call the FCC’s
Consumer and Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY).

Synopsis
1. Introduction

1. With this Report and Order, we
take another important step in our
efforts to modernize our media
regulations by eliminating the annual
FCC Form 325 filing requirement for
cable television systems. In November,
the Commission issued a Notice of
Proposed Rulemaking (NPRM)
proposing to streamline or eliminate
Form 325, Annual Report of Cable
Television Systems, which collects
operational information from cable
television systems nationwide. The
majority of commenters support
eliminating Form 325. We conclude that
eliminating Form 325 will advance the
Commission’s goal of reducing outdated
rules and unnecessary regulatory
burdens that can impede competition
and innovation in the media
marketplace. On balance, we find that
the utility of the form is limited and
ultimately outweighed by the burden
placed on cable operators to file, and on
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the Commission to process, this
outmoded form.

II. Background

2. Form 325 collects operational
information from various cable
television systems nationwide,
including data about subscriber
numbers, equipment information, plant
information, frequency and signal
distribution information, and
programming information. The form is
required to be filed annually by: (1) All
cable systems with 20,000 or more
subscribers (which account for the vast
majority of cable subscribers); and (2) a
random sampling of smaller cable
systems with fewer than 20,000
subscribers. Each December, the
Commission sends a notification to each
operator required to file Form 325 and
instructs the operator to file the form
electronically via the FCC’s Cable
Operations and Licensing System
(COALS) within 60 days from the date
of the letter.

3. In the NPRM, the Commission
sought comment on whether to
eliminate Form 325 or, in the
alternative, improve and streamline the
form. The Commission solicited input
on “the continued utility of collecting
Form 325 data” in light of the
substantial changes in the multichannel
video programming distributor (MVPD)
marketplace and in the operations of
cable television systems since the
Commission last examined the Form
325 data collection in 1999, on the costs
associated with completing Form 325,
on alternative sources for the
information collected by the form, and
on whether the benefits of the
information collected outweighed those
costs. The Commission also sought
comment on ways to improve the Form
325 data collection, if it were retained.

III. Discussion

5. With this Report and Order, we
eliminate the Form 325 filing
requirement for cable television
systems. As the Commission noted in
the NPRM, Form 325 was first
developed over 50 years ago and the last
significant modification of the form was
nearly 20 years ago. We find that
marketplace, operational, and
technological changes have overtaken
Form 325 and rendered it increasingly
obsolete, as reflected by the
Commission’s limited use of Form 325
data. Moreover, much of the information
collected by the form can be obtained
from alternative sources without the
burden imposed on cable operators and
the Commission by the Form 325 filing
requirement. Therefore, we eliminate
the requirement set forth in 47 CFR

76.403 of our rules that the operator of
every cable television system serving
20,000 or more subscribers and a
sampling of operators with systems
serving fewer than 20,000 subscribers
file Form 325 with the Commission.

Diminished Utility of Form 325

6. In light of substantial changes that
have taken place in the MVPD
marketplace and in the way that cable
systems operate, we find that the
information collected by Form 325 is far
less relevant today than it was when the
Commission last considered, and
elected to retain, the form in 1999. As
NCTA states, Form 325, with its
questions about analog operations and
system-based organization, does not
reflect the technical realities of present-
day cable service where “individual
systems are no longer representative of
today’s cable network structure due to
the use of fiber interconnects and the
elimination of numerous standalone
headends.” Importantly, the last time
the Commission voted to retain Form
325 in 1999, the cable industry was less
than a decade removed from the passage
of the Telecommunications Act of 1996
(1996 Act) and the Cable Television
Consumer Protection and Competition
Act of 1992 (1992 Cable Act)—a time
during which the Commission had
recently implemented, or was still in the
process of implementing, the regulatory
mandates of those statutes. It was a time
when the MVPD industry—and the
prominence of cable operators as video
providers—looked very different than it
does today. Cable operators at the time
accounted for approximately 82 percent
of total MVPD subscribers (as compared
to roughly 55 percent today) and today’s
online video streaming services did not
yet exist. Accordingly, the Commission
noted at the time that Form 325 could
be useful for monitoring forthcoming
changes in the cable industry, including
the introduction of digital cable
services. Similarly, the Commission
believed that the form could prove
useful in collecting information
regarding the transition from analog to
digital television broadcast signals.
Now, the 1996 Act and the 1992 Cable
Act are more than 20 years behind us.
The digital television transition for full-
power broadcast stations occurred over
nine years ago and the transition from
analog to digital cable service is now
almost universal. According to one
recent estimate, approximately 97
percent of cable subscribers currently
have digital cable service. Therefore, it
is clear that many of the expected
changes to the cable industry that Form
325 was designed to monitor have
already taken place.

7. While we acknowledge that Form
325 may have been useful at one time,
and that the data collected by the form
have been used by the Commission on
various occasions through the years, we
find that it has become progressively
less useful to, and less used by, the
Commission over time and has now
reached a point where its limited
usefulness can no longer justify its
retention. When the Commission
elected not to eliminate the form nearly
20 years ago, it envisioned various uses
for which the data collected by Form
325 might be useful to the Commission
in the future. Today, however, there is
little evidence that the information
collected by Form 325 continues to be
essential for the purposes it once served
or could have served. For instance, the
Commission found in 1999 that cable
modem and set-top box data collected
by Form 325 could be useful for
““assess[ing] technical capabilities of
cable systems and the future of the
industry” and that information on
channel lineups could be used to
“determine the impact of our must-carry
and retransmission consent” rules.
Similarly, Public Knowledge contends
that Form 325 provides information
useful to the Commission in fulfilling its
obligations under Section 629 to
promote the competitive availability of
navigation devices. However, recent
Commission rulemakings related to
Section 629 and retransmission consent
relied on third-party sources of data
rather than Form 325 to inform their
analysis.

8. Indeed, recent instances where the
Commission has cited Form 325 data in
rulemaking proceedings are extremely
limited, and in those instances where it
has been cited, it is not clear that the
data cited was critical to any major
decision or that it was available
exclusively via Form 325. For instance,
in the most recent example, the
Commission cited Form 325 data in a
single footnote of an order to estimate
the number of low power television
(LPTV) and Class A stations carried on
cable systems pursuant to mandatory
carriage—data which would continue to
be available in public inspection files—
and one party in that proceeding
directly questioned the accuracy of the
Commission’s estimate. In another
example, the Commission used
information collected via Form 325
about the number of deployed set-top
boxes to affirm a conclusion that
applying IP closed captioning rules only
to devices with built-in screens would
exclude a common means by which
consumers view programming. Beyond
these examples, the Commission has
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also, on occasion, used Form 325 data
to determine how many subscribers
could potentially be affected when
providing regulatory relief to systems
and operators or to craft exemptions on
the basis of number of subscribers
served. All of this, however, amounts to
just a handful of fairly minor uses over
the past six-plus years in instances
where such data could otherwise have
been obtained from information requests
or other inquiries.

9. In addition, although the
Commission has been statutorily
required to produce an annual report to
Congress on “the status of competition
in the market for the delivery of video
programming,” rather than use the data
from Form 325, the Commission has
routinely opened a dedicated
proceeding and issued a Public Notice
to solicit information to compile the
report. As Verizon notes, the two most
recent annual video competition reports
did not cite to Form 325 at all, relying
instead on third-party sources for such
statistics as subscribers to cable services
and the number of homes passed.
Indeed, when the Commission sought to
rely on the Form 325 data for more
substantial use in its 13th Video
Competition Report, it concluded that
the data were inadequate for assessing
whether the homes passed and
subscriber thresholds had been met
under the section 612(g) ““70/70 test”—
pursuant to which the Commission has
authority to promulgate any additional
rules necessary to provide diversity of
information sources ‘“‘at such time as
cable systems with 36 or more activated
channels are available to 70 percent of
households within the United States
and are subscribed to by 70 percent of
the households to which such systems
are available.” Instead, the Commission
concluded that an industrywide
information collection would be
necessary to compile the requisite data.
Even for the more discrete use of Form
325 data in the 14th Video Competition
Report—to show the percentage of
households passed by incumbent cable
systems that subscribe to these systems
as well as the number of very small
cable systems surveyed that offer
neither internet access nor telephone
services—the report itself noted that
data from SNL Kagan could provide
similar information. Additionally,
although the Media Bureau’s annual
report on cable prices references Form
325 in a note to a table in the appendix,
Bureau staff today relies primarily on
other sources to compile the data
presented in the table. Moreover, there
is minimal public demand for the data
presently available; only a single party

annually files a Freedom of Information
Act request for Form 325 data and no
commenters claim to currently use or
recently have used Form 325 data.

10. In addition to being little used
today, we note that the Form 325 data
are subject to certain inherent
constraints that render them less than
ideal and limit the purposes for which
they can be used, such as the fact that
Form 325 data do not correspond to
common geographic units such as
census blocks, counties, or DMAs and
the Commission “has no reliable
method for converting the geographic
area of a cable system to such units. As
noted above, Form 325 data have not
been collected universally across the
entire cable industry since the 1990s,
and Form 325 is not filed by many of
the smallest cable systems, a fact that
may render it somewhat less useful for
purposes of assessing the latter segment
of the cable industry in particular. For
example, in determining the carriage of
in-state broadcast stations on cable
systems for congressionally mandated
reports pursuant to the Satellite
Television Extension and Localism Act
of 2010 (STELA) and the STELA
Reauthorization Act of 2014 (STELAR),
the Commission noted that many rural
counties of interest for purposes of the
required reports may be served by cable
systems not subject to the Form 325
filing requirement. Given the
diminishing relevance of, and
alternative sources for, the Form 325
data, any attempt to expand the data
collection among the smallest cable
systems in order to make the collection
more comprehensive would likely entail
significant burdens for those systems
least able to bear them in exchange for
little, if any, offsetting benefit.
Moreover, in addition to not being filed
by many of the smallest cable systems,
Form 325 is not filed by non-cable video
providers either (e.g., DBS operators),
further limiting its ability to shed light
on the overall video marketplace.

Alternative Sources for Information
Currently Collected by Form 325

11. As mentioned above, the
Commission has increasingly been
turning to public and third-party
sources of data to help guide its
policymaking. In this regard, we note
that information on subscribers,
equipment, physical plant, frequency
and signal distribution, or programming,
such as that currently collected via
Form 325, is available through
alternative sources. For instance,
although Public Knowledge asserts that
the data collected via Form 325 provide
valuable information on the broadband
industry, the Commission noted in the

NPRM that the cable modem and
telephony subscriber data collected by
Form 325 are similar, and likely
inferior, to data collected via Form
477—the Commission’s primary vehicle
for collecting information about the
broadband industry. In addition to Form
477, other sources of cable industry data
include: Information collected via FCC
Forms 320, 322, 324, 327, and 333;
information provided pursuant to
section 76.1205 and section 76.1709;
other governmental filings, such as
Securities and Exchange Commission
(SEC) filings and Copyright Office
Statements of Account; information
released by industry groups such as
ACA and NCTA; and information
available through commercial sources
such as SNL Kagan and S&P Global
Market Intelligence (S&P Global), BIA/
Kelsey (BIA Advisory Services), The
Nielsen Company, and Television and
Cable Factbook (Warren
Communications). In particular, as
noted in the NPRM, channel lineup
information, such as that collected by
Form 325, is widely available from
public sources that include cable
operator websites and third-party guide
services. Additionally, information
related to the carriage of leased access
programming, the availability of which
was once a concern underpinning the
collection of channel lineup
information, is now available through at
least one commercial source, and the
Commission also provides information
on the average number of leased access
channels in its Cable Price Survey
Report. We believe that these other
sources available to the Commission
generally offer the accuracy, timeliness,
and ongoing availability that the
Commission once looked to Form 325 to
provide, as evidenced by the fact that
both the Commission and industry
stakeholders regularly rely upon such
sources, not Form 325, for various
purposes. Specifically, we find that
other sources besides Form 325 also
provide voluminous, standardized
information that can be used to conduct
year-over-year comparisons, as the
Commission routinely does.

12. Of course, even after eliminating
the Form 325 filing requirement, the
Commission retains the ability to obtain
data on an as-needed basis. For
example, the Commission regularly
seeks detailed market-by-market
information from applicants in
transactions involving MVPDs or
internet service providers regarding
homes passed, numbers of subscribers,
services provided, and competitors
faced, among other things. The
Commission often seeks similar
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information from third-party
competitors as well. This is ultimately
a more cost-effective and targeted
approach than trying to collect data
through an industrywide mechanism
such as Form 325. In addition, the
Commission also retains the ability to
collect information and data through
rulemakings, inquiries, and other
collections, which may yield more
current data than Form 325.

13. In short, we believe the
information available through all of
these alternative sources is sufficiently
reliable that we can confidently
eliminate Form 325. We therefore
disagree with Public Knowledge’s
assertions that information collected in
rulemakings and other proceedings
cannot be considered a sufficiently
reliable alternative to Form 325 data
because firms are not compelled to
disclose the information and are not
subject to a certification of accuracy.
First, we note that there is an
expectation that parties submitting
comments or data in Commission
proceedings will not provide false or
misleading information to the
Commission, and even if a party
provides information that arguably
could be seen as biased or one-sided in
some way, respondents in Commission
proceedings have an opportunity to set
the record straight by highlighting such
bias for the Commission or submitting
their own contrary analyses. Moreover,
we note that making false statements to
the United States government is
punishable by law; therefore, many of
the other federal filings mentioned
above likely would be at least as reliable
and accurate as Form 325 filings, and
thus could serve a cross-check function
similar to that which Public Knowledge
asserts Form 325 data fulfill.

14. In addition, we find that other
publicly available sources, including
those mentioned above, are likely to be
more useful than the information
collected by Form 325 in keeping the
public informed about the cable
industry. Such sources generally present
a more up-to-date picture of the
industry than Form 325 data, which are
currently withheld from the public for
three years due to competitive concerns.
Furthermore, we note that no
commenters in this proceeding state that
they are currently using, or have
recently used, the Form 325 data for any
purpose, which is not surprising given
the datedness of the information and the
abundance of other sources available.
Lastly, although Public Knowledge
correctly notes that proprietary
information from commercial sources
can be expensive and subject to
restrictive licensing terms, the

Commission analyzes such sources in
producing video competition reports
and other documents available to the
public, and many alternatives to Form
325 data are available to and have been
used by commenters in Commission
proceedings.

15. While we agree with Public
Knowledge that the Commission has a
responsibility—and Congress and the
public have an interest—in remaining
informed about the nature and evolution
of the cable industry, we find today that
Form 325 does not remain necessary to
fulfilling that responsibility.

Burdens Imposed by Form 325 Data
Collection

16. According to commenters, Form
325 is a significant burden to cable
operators. ACA, NCTA, and Verizon
report substantial time spent on these
forms, in excess of Commission
estimates. According to NCTA, even if
the Commission’s two-hour estimate for
completion of a Form 325 reflected
operators’ experience, larger operators
“would still need to devote 10 weeks’
worth of employee time” to complete
the required forms. ACA points to
““several reasons for this lengthy
timeframe,” including that the form
requires gathering of information that is
not used in the typical course of
business and collaboration among
employees who do not typically
interface. According to ACA, such a
burden is particularly challenging for
smaller operators with fewer resources
at their disposal. NCTA also asserts that,
“[d]epending on internal workload and
resources, some operators must hire
contract workers to input data.” In
addition, both NCTA and ACA point to
the need for operators to retain outside
counsel ““to ensure that sensitive Form
325 data is provided confidential
treatment.” While commenters did not
provide estimates of the monetary costs
associated with completing and filing
Form 325, the limited utility of the data
collected therein cannot justify the
number of hours expended by operators
with limited resources in completing
Form 325. Further, even the
Commission’s lower estimate of two
hours to complete a Form 325 for each
PSID represents a burden that likely
outweighs the limited usefulness of
Form 325 data today. Finally, we note
that the Form 325 data collection also
places significant burdens on
Commission staff to collect, compile,
and maintain the data.

17. In the NPRM, the Commission
sought comment on ways to improve
Form 325, if it were retained. In
response, Public Knowledge suggests
that rather than eliminate Form 325, the

Commission should improve it and
make better use of the data collected.
However, we find that any attempt to
overhaul Form 325 to make it more up-
to-date and useful would be substantial
and would likely result in creating a
form that would duplicate other
similarly up-to-date and useful sources
that already exist. At the same time, we
note that our action today does not
obviate the need or legal obligation to
file other data with the Commission, nor
does it preclude future collection of
relevant cable system information by the
Office of Economics and Analytics once
it is up and running.

18. In sum, we find that the Form 325
is outdated and imposes significant
burdens on both cable operators and
Commission staff. Because this filing
requirement no longer provides
sufficient offsetting benefits to justify its
retention, we find that its elimination is
in the public interest.

IV. Procedural Matters

19. Paperwork Reduction Analysis.
This document eliminates, and thus
does not contain new or revised,
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13, 44
U.S.C. 3501-3520. In addition,
therefore, it does not contain any new
or modified “information burden for
small business concerns with fewer than
25 employees” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, 44 U.S.C.
3506(c)(4).

Final Regulatory Flexibility Analysis

20. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
NPRM in MB Docket 17-290. The
Commission sought written public
comments on proposals in the NPRM,
including comment on the IRFA. The
Commission received no direct
comments on the IRFA, although some
commenters discussed the effect of the
proposals on smaller entities, as
discussed below. The present Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

Need for, and Objectives of, the Report
and Order

21. The Report and Order arises from
a Public Notice issued by the
Commission in May 2017, launching an
initiative to modernize the
Commission’s media regulations. The
Report and Order finds that
marketplace, operational, and
technological changes have overtaken
Form 325 and rendered it increasingly
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obsolete, as reflected by the
Commission’s limited use of Form 325
data and reliance on alternative sources
of data that offer the accuracy,
timeliness, and ongoing availability that
the Commission once looked to Form
325 to provide. In addition, the Report
and Order finds that efforts to make
Form 325 more up-to-date and useful
would be substantial and would likely
result in creating a form that would
duplicate other similarly up-to-date and
useful sources that already exist. The
Report and Order concludes that the
Form 325 data collection represents a
significant burden on cable operators, as
well as on Commission staff, and that
this burden outweighs the limited
usefulness of Form 325 data.
Accordingly, the Report and Order
adopts the NPRM’s proposal to
eliminate Form 325. Specifically, the
Report and Order eliminates: (i) The
requirement that the operator of every
operational cable television system that
serves 20,000 or more file with the
Commission a Form 325 soliciting
general information and frequency and
signal distribution information on a
Physical System Identification Number
(“PSID”’) basis; and (ii) the requirement
that Form 325 be filed by any cable
operator with less than 20,000
subscribers selected by random
sampling.

Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

22. No comments were filed in direct
response to the IRFA.

Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

23. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel for Advocacy of the SBA
and to provide a detailed statement of
any change made to the proposed rules
as a result of those comments. The Chief
Counsel did not file any comments in
response to this proceeding.

Description and Estimate of the Number
of Small Entities to Which Rules Will
Apply

24. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the
rules adopted. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” ““small organization,”
and “‘small governmental jurisdiction.”
In addition, the term ‘‘small business”

has the same meaning as the term
“small business concern” under the
Small Business Act. A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA. The final rules
adopted herein affect small television
and radio broadcast stations and small
entities that operate daily newspapers.
A description of these small entities, as
well as an estimate of the number of
such small entities, is provided below.

25. Cable Companies and Systems
(Rate Regulation). The Commission has
developed its own small business size
standards for the purpose of cable rate
regulation. Under the Commission’s
rules, a ““small cable company” is one
serving 400,000 or fewer subscribers
nationwide. In addition, under the
Commission’s rate regulation rules, a
“small system” is a cable system serving
15,000 or fewer subscribers. Industry
data indicate that there are currently
4,300 active cable systems in the United
States. Of this total, 3,550 cable systems
have fewer than 15,000 subscribers, and
750 systems have 15,000 or more
subscribers. Thus, we estimate that most
cable systems are small entities.

26. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is ““a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed $250
million.” There are approximately
51,859,070 cable video subscribers in
the United States today. Accordingly, an
operator serving fewer than 518,590
subscribers shall be deemed a small
operator if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, we find that all
but six incumbent cable operators are
small entities under this size standard.
We note that the Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million.
Although it seems certain that some of
these cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
we are unable at this time to estimate
with greater precision the number of
cable system operators that would
qualify as small cable operators under

the definition in the Communications
Act.

Description of Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

27. The Report and Order eliminates
the rule requiring cable system
operators to complete Form 325.
Accordingly, the Report and Order does
not impose any new reporting,
recordkeeping, or compliance
requirements for small entities. The
Report and Order thus will not impose
additional obligations or expenditure of
resources on small businesses.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

28. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

29. In this proceeding, the
Commission has three chief alternatives
available for Form 325—eliminate the
form, modernize and streamline it, or
retain it. The Commission finds that
marketplace, operational, and
technological changes have overtaken
Form 325 and rendered it increasingly
obsolete, as reflected by the
Commission’s limited use of Form 325
data and reliance on alternative sources
of data that offer the accuracy,
timeliness, and ongoing availability that
the Commission once looked to Form
325 to provide. The Commission finds
further that eliminating the form will
benefit small entities by reducing the
burden and costs of compliance. Thus,
the Report and Order eliminates the
obligation for cable systems to file Form
325. Eliminating this requirement is
intended to modernize the
Commission’s regulations and reduce
costs and recordkeeping burdens for
affected entities, including small
entities. According to commenters,
small entities spend as many as ten
hours completing Form 325. Under the
revised rules, affected entities no longer
will need to expend time and resources
collecting, maintaining, and organizing
the information requested in the form or
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completing the form. Therefore,
removing this information collection
requirement will help small entities in
particular to cut unnecessary costs
related to gathering the information
requested in Form 325 and completing
the form. Thus, we anticipate that
affected small entities will benefit from
these revisions.

Report to Congress

30. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of the Report and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rule

31. None.
V. Ordering Clauses

32. Accordingly, it is ordered that,
pursuant to the authority found in
sections 1, 4(i), 4(j), and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
and 303, this Order is adopted.

33. It is further ordered that, pursuant
to the authority found in sections 1, 4(i),
4(j), and 303 of the Communications Act
of 1934, as amended, 47 U.S.C. 151,
154(i), 154(j], and 303, the
Commission’s rules ARE AMENDED as
set forth in Appendix A, effective as of
the date of publication of a summary in
the Federal Register.

34. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference

Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

35. It is further ordered that, pursuant
to Section 801(a)(1)(A) of the
Congressional Review Act, 5 U.S.C.
801(a)(1)(A), the Commission shall send
a copy of the Order to Congress and to
the Government Accountability Office.

36. It is further ordered that, should
no petitions for reconsideration or
petitions for judicial review be timely
filed, MB Docket No. 17-290 shall be
terminated and its docket closed.

Federal Communications Commission.

Cecilia Sigmund,

Federal Register Liaison Officer, Office of the
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0, 1,
and 76 of title 47 as follows:

PART 0—COMMISSION OPERATIONS

m 1. The authority citation for part 0
continues to read as follows:
Authority: Sec. 5, 48 Stat. 1068, as

amended; 47 U.S.C. 155, 225, unless
otherwise noted.

§0.408 [Amended]

m 2. Amend § 0.408 in the table in
paragraph (b) by removing the entry for
“3060-0061, FCC 325, 01/31/20”".

PART 1—PRACTICE AND
PROCEDURE

m 3. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 155, 157,
160, 201, 225, 227, 303, 309, 332, 1403, 1404,
1451, 1452, and 1455, unless otherwise
noted.

m 4. Amend § 1.1703 by revising
paragraph (e) to read as follows:

§1.1703 Definitions.

* * * * *

(e) Filings. Any application,
notification, registration statement, or
report in plain text, or, when as
prescribed, on FCC Forms, 320, 321,
322, 324, or 327, whether filed in paper
form or electronically.

* * * * *

§1.1705 [Amended]

m 5. Amend § 1.1705 by removing and
reserving paragraph (a)(5) and by
removing “325,” from paragraph (b)
introductory text and from paragraph

(c)(1).

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 6. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 338, 339, 340, 341, 503, 521,
522,531, 532, 534, 535, 536, 537, 543, 544,
544a, 545, 548, 549, 552, 554, 556, 558, 560,
561, 571, 572, 573.

Subpart I—[Removed and Reserved]

m 7. Remove and reserve subpart I,
consisting of § 76.403.

[FR Doc. 2018-25323 Filed 11-28-18; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0965; Product
Identifier 2018-NM-124—-AD]

RIN 2120-AA64
Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-100-1A10
airplanes. This proposed AD was
prompted by a report that certain split
ball bearings used in main landing gear
(MLG) side brace actuator assemblies
are manufactured from material that
does not meet the required material
properties. This proposed AD would
require an inspection of the left and
right MLG side brace actuator assembly
and, if necessary, replacement of the
split ball bearing. We are proposing this
AD to address the unsafe condition on
these products.

DATES: We must receive comments on
this proposed AD by January 14, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Bombardier, Inc.,

400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514-855-5000; fax 514—855—7401; email
thd.crj@aero.bombardier.com; internet
http://www.bombardier.com. You may
view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018-
0965; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA-
2018-0965; Product Identifier 2018—
NM-124-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-20, dated July 27, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model BD-100-1A10 airplanes. The
MCALI states:

The landing gear supplier has informed
Bombardier Aerospace about a quality escape
involving Main Landing Gear (MLG) side
brace actuators that have been assembled
using non-conforming split ball bearings. The
affected bearings are manufactured from
material that does not meet the required
material properties. If not corrected, this
condition can result in potentially
asymmetric MLG gear extension or retraction
and subsequent gear collapse during landing.

This AD mandates verification of the
installed MLG side brace actuator assemblies
and replacement of the affected parts.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0965.

Related Service Information Under 1
CFR Part 51

Bombardier, Inc., has issued Service
Bulletin 100-32-30, dated December 18,
2017, and Service Bulletin 350-32—-006,
dated December 18, 2017. The service
information describes procedures to
perform an inspection of the left and
right MLG side brace actuator assembly
to verify the serial number and
replacement of the split ball bearing.
These documents are distinct since they
apply to airplanes in different
configurations. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all the
relevant information and determined
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the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

We estimate that this proposed AD
affects 468 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrk-hours X $85 Per NOUP = $85 .....cceiiieieiieereee e e e e e e e e e s $0 $85 $39,780

We estimate the following costs to do
any necessary on-condition actions that
would be required based on the results

of the required inspection. We have no
way of determining the number of

aircraft that might need this on-
condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
8 WOrk-hours X $85 PEI NOUI = $B80 .....ccueruieiierieriieieiieeeie e eee et e see st e e sreeeesteeneeseeeneesseeneesseeneenseeseenseeneensenseenses $1,820 $2,500

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to

issue ADs applicable to transport
category airplanes to the Director of the
System Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2018—
0965; Product Identifier 2018-NM-124—
AD.

(a) Comments Due Date

We must receive comments by January 14,
2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-100-1A10 airplanes, certificated
in any category, serial numbers 20003

through 20500 and 20501 through 20665
inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by a report that
certain split ball bearings used in main
landing gear (MLG) side brace actuator
assemblies are manufactured from material
that does not meet the required material
properties. We are issuing this AD to address
these non-conforming split ball bearings,
which, if not corrected, can result in
potentially asymmetric MLG extension or
retraction and consequent collapse of the
MLG during landing.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
(g) Inspection

At the applicable time specified in figure
1 to paragraphs (g) and (h) of this AD:

Perform an inspection to verify the serial
number of the left and right MLG side brace
actuator assembly P/N 40310-103, in
accordance with paragraphs 2.A. and 2.B. of
the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-30,
dated December 18, 2017; or perform an
inspection to verify the serial number of the

left and right MLG side brace actuator
assembly P/N 2-8554-2, in accordance with
paragraphs 2.A. and 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32-006, dated
December 18, 2017; as applicable.

Figure 1 to paragraphs (g) and (h) of this AD — Compliance Times

Airplane cycles

Compliance Time

As of the effective date of this AD:
3,350 total flight cycles or less

whichever occurs first

Before accumulating 3,750 total flight cycles or
48 months, from the effective date of this AD,

As of the effective date of this AD:
more than 3,350 total flight cycles

Within 400 flight cycles or 12 months, after the
effective date of this AD, whichever occurs first

(h) Replacement

If, during the inspection specified in
paragraph (g) of this AD, the serial number
of the part installed is listed in table 1 of
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
100-32-30, dated December 18, 2017; or
table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32-006, dated
December 18, 2017; as applicable: at the
applicable time specified in figure 1 to
paragraphs (g) and (h) of this AD replace the
split ball bearing P/N 104467672, in
accordance with paragraph 2.C. of the
Accomplishment Instructions of Bombardier
Service Bulletin 100-32-30, dated December
18, 2017; or paragraph 2.C. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32—-006, dated
December 18, 2017, as applicable. If the serial
number of the installed part is not listed in
table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 100-32-30, dated December
18, 2017; or table 1 of paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32—-006, dated
December 18, 2017; as applicable, no further
action is required by this paragraph.

(i) Parts Installation Limitation

As of the effective date of this AD, no
person may install on any Bombardier, Inc.,
Model BD-100-1A10 airplane, any MLG side
brace actuator assembly on with a serial
number listed in table 1 of paragraph 2.B. of
the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-30,
dated December 18, 2017; or table 1 of
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
350-32-006, dated December 18, 2017; as
applicable, unless the split ball bearing P/N
104467672 has been previously replaced as
specified in paragraph (h) of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-20, dated July 27, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0965.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin Services
Section, FAA, New York ACO Branch, 1600
Stewart Avenue, Suite 410, Westbury, NY

11590; telephone 516—-228-7323; fax 516—
794-5531; email 9-avs-nyaco-cos@faa.gov.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; email thd.crj@
aero.bombardier.com; internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
November 15, 2018.

Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2018-25880 Filed 11-28-18; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 33

[Docket No. RM19-4-000]

Implementation of Amended Section
203(a)(1)(B) of the Federal Power Act

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: Pursuant to “An Act to amend
section 203 of the Federal Power Act”
(Act), the Federal Energy Regulatory
Commission (Commission) proposes to
revise its regulations relating to mergers
or consolidations by a public utility.
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Specifically, the Commission proposes
to revise its regulations to establish that
a public utility must seek authorization
under amended section 203(a)(1)(B) of
the Federal Power Act to merge or
consolidate, directly or indirectly, its
facilities subject to the jurisdiction of
the Commission, or any part thereof,
with the facilities of any other person,
or any part thereof, that are subject to
the jurisdiction of the Commission and
have a value in excess of $10 million,
by any means whatsoever. In addition,
as required by the Act, the Commission
proposes to establish a notification
requirement for mergers or
consolidations by a public utility if the
facilities to be acquired have a value in
excess of $1 million and such public
utility is not required to secure
Commission authorization under
amended section 203(a)(1)(B).

DATES: Comments are due December 31,

2018.

ADDRESSES: Comments, identified by

docket number, may be filed

electronically at http://www.ferc.gov in
acceptable native applications and
print-to-PDF, but not in scanned or
picture format. For those unable to file
electronically, comments may be filed
by mail or hand-delivery to: Federal

Energy Regulatory Commission,

Secretary of the Commission, 888 First

Street NE, Washington, DC 20426. The

Comment Procedures Section of this

document contains more detailed filing

procedures.

FOR FURTHER INFORMATION CONTACT:

Eric Olesh (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—
6524.

Regine Baus (Legal Information), Office
of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC
20426, (202) 502—-8757.

SUPPLEMENTARY INFORMATION:

I. Background

1. On September 28, 2018, “An Act to
amend section 203 of the Federal Power
Act” (Act) was signed into law. Section
1 of the Act amended section
203(a)(1)(B) to provide that no public
utility shall, without first having
secured an order of the Commission
authorizing it to do so, merge or
consolidate, directly or indirectly, its
facilities subject to the jurisdiction of
the Commission, or any part thereof,
with the facilities of any other person,
or any part thereof, that are subject to
the jurisdiction of the Commission and
have a value in excess of $10 million,

by any means whatsoever. Section 3 of
the Act provides that the amendment to
section 203(a)(1)(B) shall take effect 180
days after the date of enactment of the
Act. The primary effect of this
amendment is to establish a $10 million
threshold on transactions that will be
subject to the Commission’s review and
authorization under section 203(a)(1)(B).

2. In section 2 of the Act, Congress
amended section 203(a) to add section
(a)(7) to require notification for certain
transactions. Section 203(a)(7) provides
that, not later than 180 days after the
date of the enactment of section
203(a)(7), the Commission shall
promulgate a rule requiring any public
utility that is seeking to merge or
consolidate, directly or indirectly, its
facilities subject to the jurisdiction of
the Commission, or any part thereof,
with those of any other person, to notify
the Commission of such transactions not
later than 30 days after the date on
which the transaction is consummated
if: (1) The facilities, or any part thereof,
to be acquired are of a value in excess
of $1 million; and (2) such public utility
is not required to secure a Commission
order under amended section
203(a)(1)(B). The Commission’s
proposed implementation of the above
changes is discussed below.

II. Discussion

3. The Commission proposes two
changes to part 33 of its regulations to
bring them into conformance with the
Act. First, the Commission proposes to
revise § 33.1(a)(1)(ii) to provide that part
33 will apply to any public utility
seeking authorization under section 203
to merge or consolidate, directly or
indirectly, its facilities subject to the
jurisdiction of the Commission, or any
part thereof, with the facilities of any
other person, or any part thereof, that
are subject to the jurisdiction of the
Commission and have a value in excess
of $10 million, by any means
whatsoever.?

4. Second, the Commission proposes
to require public utilities whose
transactions are subject to section
203(a)(7) to file notification of such
transactions with the Commission.
Specifically, the Commission proposes
that any public utility that is seeking to
merge or consolidate, directly or
indirectly, its facilities subject to the

1Public utilities required to maintain their books
of account in accordance with the Commission’s
Uniform System of Accounts under 18 CFR part 101
must continue to file with the Commission
proposed journal entries for the purchase or sale of
electric plant, consistent with the instructions to
Account 102, Electric Plant Purchased and Sold.
The dollar threshold established in this proposed
rulemaking does not apply to this accounting filing
requirement.

jurisdiction of the Commission, or any
part thereof, with those of any other
person must notify the Commission of
such transaction not later than 30 days
after the date on which the transaction
is consummated if: (1) The facilities, or
any part thereof, to be acquired are of
a value in excess of $1 million; and (2)
such public utility is not required to
secure an order of the Commission
under section 203(a)(1)(B).

5. In this notification filing, the
Commission proposes that public
utilities subject to section 203(a)(7) file
the following information: (1) The exact
name of the public utility and its
principal business address; and (2) a
narrative description of the transaction,
including the identity of all parties
involved in the transaction and all
jurisdictional facilities associated with
or affected by the transaction, the
location of such jurisdictional facilities
involved in the transaction, the date on
which the transaction was
consummated, the consideration for the
transaction, and the effect of the
transaction on the ownership and
control of such jurisdictional facilities.

6. New section 203(a)(7)(B) requires
that, “[i]n establishing any notification
requirement under subparagraph (A),
the Commission shall, to the maximum
extent practicable, minimize the
paperwork burden resulting from the
collection of information.” We believe
that the information to be included in
the proposed notification filing
represents a substantial reduction in
paperwork from the full filing
requirements under part 33 for
applications for transactions that are
required to secure an order from the
Commission under amended section
203(a)(1)(B). Public utilities subject to
section 203(a)(7) were previously
required to submit complete
applications with all relevant
information required by part 33. The
information to be included in the
proposed notification filing represents
only a small fraction of the information
contemplated in part 33.

7. Further, the information the
Commission proposes to require in the
notification filing will allow the
Commission to monitor the merger or
consolidation of facilities subject to its
jurisdiction. Although the transactions
contemplated pursuant to section
203(a)(7) are unlikely to present
concerns under the Commission’s
public interest analysis and public
utilities entering into these transactions
are not required to secure an order of
the Commission under amended section
203(a)(1)(B), the information the
Commission proposes to require in the
notification filing will allow the
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Commission to collect information
about the transaction should a question
arise related to the underlying facilities
and the Commission’s oversight under
the Federal Power Act.

8. We propose that the notification
filing should be filed in the first docket
for section 203 filings of the fiscal year
(FY). For example, all notification
filings made in FY2019 would be filed
in Docket No. EC19-1-000; all
notification filings for FY2020 would be
filed in Docket No. EC20-1-000, etc. We
believe that this approach would allow
the Commission to track the
transactions that fall under section
203(a)(7).

9. Lastly, the Commission clarifies
that, except for mergers or
consolidations that are valued at $10
million or less, the Commission will not
change its interpretation of the
transactions that are subject to the
jurisdiction of the Commission under
the “merge or consolidate” clause of
section 203(a)(1)(B). That is, the
Commission interprets the amendment
by Congress to section 203(a)(1)(B) as
establishing a $10 million threshold, but
not removing the Commission’s
jurisdiction to review transactions with
a higher value that involve a public
utility’s acquisition of facilities from
non-public utilities 2 if those facilities
will be subject to the Commission’s
jurisdiction after the transaction is
consummated.?

II1. Information Collection Statement

10. The collection of information
contained in this Notice of Proposed

Rulemaking is subject to review by the
Office of Management and Budget
(OMB) under section 3507(d) of the
Paperwork Reduction Act (PRA). The
PRA requires each federal agency to
seek and obtain OMB approval before
undertaking a collection of information
directed to 10 or more persons or
contained in a rule of general
applicability. OMB’s regulations 5
require approval of certain information
collection requirements imposed by
agency rules. Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to the collection of information
unless the collection of information
displays a valid OMB control number.
The Commission solicits comments on
the Commission’s need for the specific
information it proposes to collect,
whether the information will have
practical utility, the accuracy of the
burden estimates, ways to enhance the
quality, utility, and clarity of the
information to be collected or retained,
and any suggested methods for
minimizing respondents’ burden,
including the use of automated
information techniques.

11. The revisions to the Commission’s
regulations proposed in this NOPR
would bring the regulations in
conformance with the amendments to
section 203 enacted by Congress. The
first revision would implement
Congress’ amendment to section
203(a)(1)(B), which provides that a

public utility must seek authorization to
merge or consolidate, directly or
indirectly, its facilities subject to the
jurisdiction of the Commission, or any
part thereof, with the facilities of any
other person, or any part thereof, that
are subject to the jurisdiction of the
Commission and have a value in excess
of $10 million, by any means
whatsoever. In addition, the
Commission proposes to add § 33.12 to
its regulations to implement the
directive in new section 203(a)(7) that
the Commission require a notification
filing for mergers or consolidations by a
public utility if the facilities to be
acquired have a value in excess of $1
million and such public utility is not
required to secure Commission
authorization under amended section
203(a)(1)(B). The Commission
anticipates that the revisions, once
effective, would reduce regulatory
burdens. The Commission will submit
the proposed reporting requirements to
OMB for its review and approval under
section 3507(d) of the PRA.6

12. While the Commission expects
that the regulatory revisions proposed
herein will reduce the burdens on
affected entities, the Commission
nonetheless solicits public comments
regarding the accuracy of the burden
and cost estimates below.

13. Internal review: The Commission
has reviewed the proposed changes and
has determined that the changes are
necessary.

14. Burden Estimate 7: The estimated
burden and cost for the requirements
contained in this NOPR follow.

FERC-519, As MoDIFIED BY NOPR IN DOCKET NO. RM19-4-000

Average
] NU{?ggro?nd reggggeerscger Total number | burden hours Tﬁgaulrl;uarggn
Requirements respondents respondent of r*esporlses and cost per total cost
(1) * (2) = (3) response *
(@) o (3)* (@)
FERC-519 (FPA Section 203 Filings)8 ........cccccevervinerieenienn 26 1 26 1hr; 26 hrs.;
$79.00 ......... $2,054.00

Title: FERC-519, Application under
Federal Power Act Section 203.

OMB Control No.: 1902—0082.

Action: Proposed amendment to 18
CFR part 33.

2Non-public utilities refers to entities described
in section 201(f) of the Federal Power Act (FPA).
16 U.S.C. 824(f).

3 See Duke Power Co. v. FPC, 401 F.2d 930, 941
(DC Gir. 1968) (“We have no doubt that any
acquisition from [a non-public utility] by a public
utility of what would normally be a jurisdictional
facility, such as a transmission line conducting
interstate energy, would fall within the purview of
the clause under consideration.”).

Respondents: Public utilities subject
to Federal Power Act.

Abstract: Pursuant to “An Act to
amend section 203 of the Federal Power
Act” (Act), the Commission proposes to
revise part 33 of its regulations to

444 U.S.C. 3507(d).

55 CFR 1320.

644 U.S.C. 3507(d).

7*“Burden” is the total time, effort, or financial
resources expended by persons to generate,
maintain, retain, or disclose or provide information
to or for a Federal agency. For further explanation
of what is included in the information collection
burden, refer to 5 CFR 1320.3.

establish that mergers or consolidations
by a public utility of facilities subject to
the jurisdiction of the Commission that
have a value in excess of $10 million are
subject to Commission authorization. In
addition, the Commission proposes to

8 Commission staff estimates that approximately
26 section 203 filings will change from full section
203 filings to the notification filing described above,
and will take one burden hour to complete. The
number of respondents and responses is based on
Commission staff’s estimate that 13 percent of the
approximately 200 section 203 filings received will
be affected by the NOPR, which represents a
significant reduction in burden hours.
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add § 33.12 to its regulations to establish
a notification requirement for mergers or
consolidations by a public utility if the
facilities to be acquired have a value in
excess of $1 million and such public
utility is not required to secure
Commission authorization under
amended section 203(a)(1)(B).

Overview of the Data Collection: The
FERC-519, “Application under Federal
Power Act section 203,” is necessary to
enable the Commission to carry out its
responsibilities in implementing the
statutory provisions of section 203.
Section 203 requires a public utility to
seek Commission authorization of
transactions in which a public utility
disposes of jurisdictional facilities,
merges such facilities with the facilities
owned by another person, or acquires
the securities of another public utility.
The Commission must authorize these
transactions if it finds that they will be
consistent with the public interest.

15. One of the Commission’s
overarching goals is to promote
competition in wholesale power
markets, and it has determined that
effective competition, as opposed to
traditional forms of price regulation, can
best protect ratepayer interests. By
entering into a certain transaction, a
public utility may gain an increased
incentive and ability to exercise market
power that can be to the detriment of
effective competition and customers. As
a result, the Commission must review
all jurisdictional dispositions, mergers,
and acquisitions to evaluate that
transaction’s effect on competition. The
Commission also evaluates whether
such transactions have an effect on rates
and regulation and whether they result
in cross-subsidization. The Commission
implements the filing requirements
associated with this review in the Code
of Federal Regulations (CFR) under 18
CFR part 33.

16. This NOPR is limited to
implementing amended FPA section
203(a)(1)(B) and proposing a notification
requirement for certain other
transactions, both of which together
represent a reduction in the filing
requirements for public utilities under
section 203. The Commission proposes
this rule by mandate of Congress.

17. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director]
Email: DataClearance@ferc.gov, Phone:
(202) 502-8663; fax: (202) 273—-0873.

18. Comments concerning the
collection of information and the
associated burden estimate(s) may also

be sent to: Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725 17th
Street NW, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission]. Due to
security concerns, comments should be
sent electronically to the following
email address: oira_submission@
omb.eop.gov. Please refer to FERC-520,
OMB Control No. 1902-0083 in your
submission.

IV. Environmental Analysis

19. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.® We conclude that neither
an Environmental Assessment nor an
Environmental Impact Statement is
required for this NOPR under section
380.4(a) of the Commission’s
regulations, which provides a
categorical exemption for “approval of
actions under section[] . . .203. . .of
the Federal Power Act relating to . . .
acquisition or disposition of property.

’?10

V. Regulatory Flexibility Act
Certification

20. The Regulatory Flexibility Act of
1980 (RFA) 11 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial
number of small entities. The Small
Business Administration’s (SBA) Office
of Size Standards develops the
numerical definition of a small entity.
These standards are provided in the
SBA regulations at 13 CFR 121.201.12
The RFA does not mandate any
particular outcome in a rulemaking. It
only requires consideration of
alternatives that are less burdensome to
small entities and an agency
explanation of why alternatives were
rejected.

21. The SBA size standards for
electric utilities is based on the number
of employees, including affiliates.
Under SBA’s standards, some
transmission owners will fall under the
following category and associated size
threshold: electric bulk power

9 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs. { 30,783 (1987).

1018 CFR 380.4(a)(16).

115 U.S.C. 601-612.

1213 CFR 121.201. See also U.S. Small Business
Administration, Table of Small Business Size
Standards Matched to North American Industry
Classification System Codes (effective Feb. 26,
2016), https://www.sba.gov/sites/default/files/files/
Size_Standards_Table.pdf.

transmission and control, at 500
employees.13

22. The Commission estimates that 26
respondents could file notification
filings over the course of a year, with an
estimated burden of 1 hour per
response, at an estimated cost of $79.00
per respondent. The Commission
believes that none of the filers will be
small. Therefore, the Commission
certifies that this proposed rule will not
have a significant economic impact on
small entities.

VI. Comment Procedures

23. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
document to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due December 31, 2018.
Comments must refer to Docket No.
RM19-4-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

24. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
website at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

25. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE, Washington, DC 20426.

26. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

27.In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.

1313 CFR 121.201, Sector 22 (Utilities), NAICS
code 221121 (Electric Bulk Power Transmission and
Control).
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Eastern time) at 888 First Street NE,
Room 2A, Washington, DC 20426.

28. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

29. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from the
Commission’s Online Support at 202—
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202)502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 33

Electric utilities, Reporting and
recordkeeping requirements, Securities.

By direction of the Commission.
Commissioner McIntyre is not voting on this
order.

Issued: November 15, 2018.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend part 33,
chapter [, title 18, Code of Federal
Regulations, as follows.

PART 33—APPLICATIONS UNDER
FEDERAL POWER ACT SECTION 203

m 1. The authority citation for part 33
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 41 U.S.C. 7101-7352
m 2. Amend § 33.1 by revising paragraph
(a)(1)(ii) to read as follows:

§33.1 Applicability, definitions, and
blanket authorizations.

(a) * x %

(1) * x %

(ii) Merge or consolidate, directly or
indirectly, its facilities subject to the
jurisdiction of the Commission, or any
part thereof, with the facilities of any
other person, or any part thereof, that
are subject to the jurisdiction of the
Commission and have a value in excess
of $10 million, by any means
whatsoever;

* * * * *

m 3. Add § 33.12 to read as follows:

§33.12 Notification requirement for certain
transactions.

(a) Any public utility that is seeking
to merge or consolidate, directly or
indirectly, its facilities subject to the
jurisdiction of the Commission, or any

part thereof, with those of any other
person, shall notify the Commission of
such transaction not later than 30 days
after the date on which the transaction
is consummated if:

(1) The facilities, or any part thereof,
to be acquired are of a value in excess
of $1 million; and

(2) Such public utility is not required
to secure an order of the Commission
under section 203(a)(1)(B) of the Federal
Power Act.

(b) Such notification shall consist of
the following information:

(1) The exact name of the public
utility and its principal business
address; and

(2) A narrative description of the
transaction, including the identity of all
parties involved in the transaction and
all jurisdictional facilities associated
with or affected by the transaction, the
location of such jurisdictional facilities
involved in the transaction, the date on
which the transaction was
consummated, the consideration for the
transaction, and the effect of the
transaction on the ownership and
control of such jurisdictional facilities.

[FR Doc. 2018-25369 Filed 11-28-18; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF EDUCATION

34 CFR Part 200
RIN 1810-AB49
[Docket ID ED-2018-OESE-0079]

Title I—Improving the Academic
Achievement of the Disadvantaged;
Education of Migratory Children

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department proposes to
modify the current requirements related
to the responsibilities of State
educational agency (SEA) recipients of
funds under title I, part C, of the
Elementary and Secondary Education
Act of 1965, as amended (ESEA), to
conduct annual prospective re-
interviews to confirm the eligibility of
children under the Migrant Education
Program (MEP). Based on input from
MEP stakeholders, we propose to clarify
who constitutes an independent re-
interviewer, and to reduce the costs and
burden of prospective re-interviews
conducted by independent re-
interviewers, while maintaining
adequate quality control measures to
safeguard the integrity of program
eligibility determinations.

DATES: We must receive your comments
on or before January 28, 2019.
ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Help.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: The Department
strongly encourages commenters to
submit their comments electronically.
However, if you mail or deliver your
comments about these proposed
regulations, address them to Patricia
Meyertholen, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3E315, Washington, DC 20202.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT:
Patricia Meyertholen, U.S. Department
of Education, 400 Maryland Avenue
SW, Room 3E315, Washington, DC
20202. Telephone: (202) 260-1394.
Email: patricia.meyertholen@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Catalog of Federal Domestic
Assistance (CFDA) Number: 84.011.

Invitation to Comment: We invite you
to submit comments regarding these
proposed regulations. To ensure that
your comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the proposed
regulations that each of your comments
addresses and to arrange your comments
in the same order as the proposed
regulations.

We invite you to assist us in
complying with the specific
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requirements of Executive Orders
12866, 13563, and 13771 and their
overall requirement of reducing
regulatory burden that might result from
these proposed regulations. Please let us
know of any further ways we could
reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
the Department’s programs and
activities.

During and after the comment period,
you may inspect all public comments
about these proposed regulations by
accessing Regulations.gov. You may also
inspect the comments in person in room
3E315, 400 Maryland Avenue SW,
Washington, DC, between 8:30 a.m. and
4:00 p.m., Eastern Time, Monday
through Friday of each week except
Federal holidays. Please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed regulations. If
you want to schedule an appointment
for this type of accommodation or
auxiliary aid, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Background and Proposed Regulations

The Secretary proposes to amend the
regulations in 34 CFR 200.89(b)(2),
which pertain to an SEA’s
responsibilities for conducting annual
prospective re-interviews for children
determined to be eligible for the MEP,
as part of the SEA’s quality control
system.

Final requirements for prospective re-
interviewing were published in the
Federal Register on July 29, 2008 (73 FR
44102), and became effective on August
28, 2008. In accordance with these
requirements, SEAs must, on an annual
basis, validate current-year child
eligibility determinations through re-
interviews for a randomly selected
sample of children previously identified
as migratory. Under § 200.89(b)(2)(i), at
least once every three years, the annual
prospective re-interviews must be
conducted by one or more independent
re-interviewers—that is, interviewers
who are neither SEA nor local operating
agency staff working to administer or
operate the State MEP nor any other
persons who worked on the initial
eligibility determinations being tested.
The current regulations do not specify
who may conduct the annual

prospective re-interviews in the years
when an independent re-interviewer is
not required. However, the Department
has previously recommended to SEAs
through guidance and technical
assistance ! that the independent re-
interviewer should not have been
involved in the initial eligibility
determination under review.

Prospective re-interviewing is
required in order to provide a quality
control on the accuracy of an SEA’s
current-year eligibility determinations
(i.e., migratory children for whom the
SEA approved a Certificate of Eligibility
during the current performance
reporting period) and to guide any
needed corrective actions or
improvements in a State’s migratory
child identification and recruitment
practices. Prospective re-interviewing is
one element of an SEA’s quality control
system, which must also include the
minimum requirements set forth in 34
CFR 200.89(d), such as training for
recruiters and staff involved in making
eligibility determinations, and
supervision and annual review and
evaluation of the identification and
recruitment practices of individual
recruiters.

The 2008 requirements stemmed from
the Department’s concerns about the
accuracy and consistency of the
processes SEAs had used to determine
the eligibility of migratory children and
the counts of children eligible for
services that SEAs reported to the
Department, which were examined in
2004 by the Office of Elementary and
Secondary Education and the Office of
Inspector General. The examination
uncovered widespread errors in
program eligibility determinations. In
most cases, the errors seemed
attributable to the poor training of State
and local personnel responsible for
determining eligibility, weak quality
control procedures for reviewing child
eligibility determinations, and a lack of
uniformity in the implementation of the
MEP eligibility requirements.

Although the accuracy and integrity
of program eligibility determinations
has vastly improved since 2008, we
believe prospective re-interviews
remain an essential part of an SEA’s
quality control system. Maintaining
adequate quality control in eligibility
determinations is essential to ensuring
that MEP-funded services are provided
to children who meet the program

1See pages 35-36 of U.S. Department of
Education, Office of Elementary and Secondary
Education, Office of Migrant Education, Technical
Assistance Guide on Re-interviewing: Washington,
DC 20202 (https://results-
assets.s3.amazonaws.com/tools/mep-
reinterviewing-guide-dec-10.pdf).

eligibility criteria, and that the level and
quality of those services is not diluted
by the delivery of services to children
who are not eligible to receive them. In
addition, the number of eligible
migratory children, as reported by SEAs,
is a key factor in determining the
amount of MEP funds awarded to SEAs.

We are proposing these amendments
to clarify for SEAs that individuals
conducting annual prospective re-
interviews must be individuals who
were not involved in the initial
eligibility determination being
reviewed, as a quality control measure.
This proposed change would codify the
method the Department has previously
recommended to SEAs through
guidance and technical assistance, and
is largely consistent with SEAs’ current
practices. To avoid confusion, the
proposed regulations also replace the
reference to “current-year” eligibility
determinations with the term “‘current
performance reporting period
(September 1 to August 31).” A
performance reporting period,
sometimes referred to as a child count
year, is a more specific timeframe:
September 1 through August 31. This
modification to the regulatory language
is consistent with the Department’s
technical assistance and guidance on
prospective re-interviewing, as well as
SEAs’ current re-interviewing practices.
By adding these clarifications to the
regulations, we intend to make this
information as transparent and
accessible as possible.

We also propose to modify the
requirement that SEAs use independent
re-interviewers at least once every three
years. Instead, the regulations would
require the use of independent re-
interviewers at least once within the
first three full performance reporting
periods (September 1 through August
31) following the effective date of a
major statutory or regulatory change, as
determined by the Secretary, that
impacts program eligibility, in order to
test eligibility determinations made
based on the changed eligibility criteria.
The entire sample of eligibility
determinations to be tested by
independent re-interviewers would be
drawn from children determined to be
eligible after the major statutory or
regulatory change takes effect. This
change would reduce the frequency of
the required use of independent re-
interviewers because after using
independent re-interviewers at least
once within the first three full
performance reporting periods following
a major statutory or regulatory change,
SEAs would not be required to use
independent re-interviewers again until
an additional major statutory or
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regulatory change is implemented that
impacts child eligibility. We believe
that, by providing an impartial
perspective from outside of the program,
independent re-interviewers continue to
be valuable, but that their perspective
would be most beneficial in periods
when changes to program eligibility
have been recently implemented. We
believe that independent re-
interviewers’ distance from the State or
local administration and operation of
the program makes them more likely to
identify errors or misunderstanding of
new or changed eligibility criteria—
particularly if those issues are systemic
or statewide. After independent re-
interviewers identify eligibility issues
and the SEA has implemented
corrective actions or improvements, as
required by current regulations in
200.89(b)(2)(vii), we believe sufficient
quality control can be maintained by the
SEA’s annual prospective re-interviews,
which may be conducted by SEA or
local staff operating the MEP, as long as
those staff members did not work on the
initial eligibility determinations being
tested. Finally, we propose to make this
requirement effective September 1,
2020, to allow SEAs that receive MEP
funds to complete their independent re-
interviews of eligibility determinations
that were made after the effective date
(July 1, 2017) of the Every Student
Succeeds Act.

Public Participation

In accordance with Executive Order
13777, “Enforcing the Regulatory
Reform Agenda,” the Department
requested input from the public and
identified stakeholders on existing
program regulations. As part of that
effort, on June 1, 2017, OESE staff
contacted two of the largest national
organizations representing State MEP
directors to request input on whether, in
their area of expertise, there are
regulations that are unnecessary or in
need of revision, and whether there are
regulations that are particularly
important for the Department to keep in
place. In response to this outreach, we
received responses from one
organization, as well as MEP staff in one
SEA. Their proposed alternatives to the
current prospective re-interviewing
requirements included modifying the
timing, reducing the frequency, or
reducing the number of re-interviews
that SEAs are required to complete.

On June 22, 2017, the Department
published in the Federal Register a
notice of evaluation of existing
regulations (82 FR 28431), requesting
input on regulations that may be
appropriate for repeal, replacement, or
modification. In response to this notice,

we received comments from the same
national organization representing State
MEP directors that previously
responded to the Department’s June 1,
2017, outreach. That organization again
proposed alternatives to the current
prospective re-interviewing
requirements, such as modifying the
timing, reducing the frequency, or
reducing the number of re-interviews
that SEAs are required to complete.

In addition, we have received input
during ongoing consultation with State
MEP directors on possible modifications
to the prospective re-interviewing
requirements. Most recently, we
received input during a November 14,
2017, meeting with the MEP
Coordination Work Group, a group of
nine State MEP directors who represent
State MEP directors in nine U.S.
geographic regions.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, it must
be determined whether this regulatory
action is “significant”” and, therefore,
subject to the requirements of the
Executive order and subject to review by
the Office of Management and Budget
(OMB). Section 3(f) of Executive Order
12866 defines a “‘significant regulatory
action” as an action likely to result in
a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This proposed regulatory action is not
a significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866 and that imposes
total costs greater than zero, it must
identify two deregulatory actions. For

Fiscal Year 2019, any new incremental
costs associated with a new regulation
must be fully offset by the elimination
of existing costs through deregulatory
actions. The proposed regulations are
not a significant regulatory action.
Therefore, the requirements of
Executive Order 13771 do not apply.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these proposed
regulations only on a reasoned
determination that their benefits would
justify their costs. In choosing among
alternative regulatory approaches, we
selected those approaches that would
maximize net benefits. Based on the
analysis that follows, the Department
believes that these proposed regulations
are consistent with the principles in
Executive Order 13563.
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We also have determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with the Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
associated with this regulatory action
are those resulting from statutory
requirements and those regulatory
requirements that we have determined
to be necessary for administering the
Department’s programs and activities.

We anticipate that the proposed
changes to these regulations will reduce
the cost and burden associated with
prospective re-interviewing, specifically
the use of independent re-interviewers,
for some SEAs. While we believe that
SEAs will be required to conduct
independent re-interviews less
frequently under the proposed
regulations than they are required to
currently, we cannot predict when
statutory changes will occur. Under the
current and proposed regulations, to
qualify as “independent,” the
interviewers must be neither SEA nor
local operating agency staff members
working to administer or operate the
State MEP nor any other persons who
worked on the initial eligibility
determinations being tested. Although
there is no Federal requirement for
SEAs to use a specific funding
mechanism to support independent re-
interviewers, such as a contract, or to
use out-of-State personnel who require
travel costs, several SEAs have chosen
to use such methods and personnel for
independent re-interviews. For those
SEAs that have chosen to use more
costly methods for independent re-
interviews, we anticipate that the
reduced frequency of independent re-
interviews will result in reduced cost
and burden. Further, we do not believe
that burden will be affected by the
proposed change to clarify that annual
prospective re-interviews must not be
conducted by individuals who were
involved in the initial eligibility
determination being reviewed, as this is
consistent with the current practices of
most SEAs.

Elsewhere in this section under
Paperwork Reduction Act of 1995, we
identify and explain burdens
specifically associated with information
collection requirements.

Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum ‘‘Plain
Language in Government Writing”

require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make these proposed regulations
easier to understand, including answers
to questions such as the following:

o Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections? (A
““section” is preceded by the symbol
“§” and a numbered heading; for
example, § 200.89.)

e Could the description of the
proposed regulations in the
SUPPLEMENTARY INFORMATION section of
this preamble be more helpful in
making the proposed regulations easier
to understand? If so, how?

¢ What else could we do to make the
proposed regulations easier to
understand?

To send any comments that concern
how the Department could make these
proposed regulations easier to
understand, see the instructions in the
ADDRESSES section.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations would not have a
significant economic impact on a
substantial number of small entities.
Because these proposed regulations
would affect only States and State
agencies, the proposed regulations
would not have an impact on small
entities. State and State agencies are not
defined as ““small entities” in the
Regulatory Flexibility Act.

Paperwork Reduction Act of 1995

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department provides the
general public and Federal agencies
with an opportunity to comment on
proposed and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)). This helps
ensure that the public understands the
Department’s collection instructions,
respondents can provide the requested
data in the desired format, reporting
burden (time and financial resources) is
minimized, collection instruments are
clearly understood, and the Department
can properly assess the impact of
collection requirements on respondents.

These proposed regulations contain
information collection requirements that
are approved by OMB under OMB
control number 1810-0662; these
proposed regulations do not affect the
currently approved data collection.

A Federal agency may not conduct or
sponsor a collection of information
unless OMB approves the collection
under the PRA and the corresponding
information collection instrument
displays a currently valid OMB control
number. Notwithstanding any other
provision of law, no person is required
to comply with, or is subject to penalty
for failure to comply with, a collection
of information if the collection
instrument does not display a currently
valid OMB control number.

Section 200.89(b)(2) contains an
information collection requirement.
This information collection has been
approved by OMB Control Number
1810-0662. The currently approved
collection includes cost and burden
estimates based on annual prospective
re-interviewing which do not vary based
on the specific personnel used for re-
interviews, including independent re-
interviewers. As SEAs would still be
required to conduct prospective re-
interviews on an annual basis under the
proposed regulations, our cost and
burden estimates are unchanged.

We estimate a standard number of
hours to conduct re-interviews—
including multiple attempts to locate
the family and travel to their location (2
hours/child), analyze the findings (1
hour/child), and summarize findings for
annual reporting (2 hours/SEA). We
estimate costs based on a standard
hourly rate for staff conducting re-
interviews ($10/hour) and a higher
standard hourly rate for staff responsible
for analysis and reporting ($25/hour).
Some SEAs have elected to use more
costly resources and methods when
conducting independent re-interviews,
such as contracts with private
organizations and out-of-State
personnel. Since these are not Federal
requirements, under the PRA, any
increased costs associated with these
resources and methods were not
factored into the cost and burden
estimates in the currently approved
collection, and, accordingly, any
decreased costs associated with these
resources and methods that would
result from their less frequent use under
the proposed regulations also do not
affect the cost and burden estimates.
Thus, the burden estimated in the
approved information collection
remains unchanged.
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Intergovernmental Review

This program is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Federalism

Executive Order 13132 requires us to
ensure meaningful and timely input by
State and local elected officials in the
development of regulatory policies that
have federalism implications.
“Federalism implications” means
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The proposed
regulations in § 200.89(b) may have
federalism implications. We encourage
State and local elected officials to
review and provide comments on these
proposed regulations.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the person listed under FOR
FURTHER INFORMATION CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations via the
Federal Digital System at: www.gpo.gov/
fdsys. At this site you can view this
document, as well as all other
documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department. (Catalog of Federal
Domestic Assistance number 84.011:
Education of Migratory Children)

List of Subjects in 34 CFR Part 200

Education of disadvantaged,
Elementary and secondary education,

Grant programs-education, Indians-
education, Infants and children,
Juvenile delinquency, Migrant labor,
Private schools, Reporting and
recordkeeping requirements.

Dated: November 23, 2018.
Betsy DeVos,
Secretary of Education.

For the reasons discussed in the
preamble, the Secretary proposes to
amend part 200 of title 34 of the Code
of Federal Regulations as follows:

PART 200—TITLE I—IMPROVING THE
ACADEMIC ACHIEVEMENT OF THE
DISADVANTAGED

m 1. The authority citation for part 200
continues to read as follows:

Authority: 20 U.S.C. 6301 through 6576,
unless otherwise noted.

m 2. Section 200.89 is amended by:

m a. Revising paragraph (b)(2).

m b. Adding paragraph (b)(3).

m c. Revising the authority citation.
The revisions and addition read as

follows:

§200.89 Re-interviewing; Eligibility
documentation; and Quality control.
* * * * *

(b] E

(2) Prospective re-interviewing. As
part of the system of quality controls
identified in § 200.89(d), an SEA must
annually validate child eligibility
determinations from the current
performance reporting period
(September 1 to August 31) through re-
interviews for a randomly selected
sample of children identified as
migratory during the same performance
reporting period using re-interviewers,
who may be SEA or local operating
agency staff members working to
administer or operate the State MEP, or
any other person trained to conduct
personal interviews and who
understands program eligibility
requirements, but who did not work on
the initial eligibility determinations
being tested. In conducting these re-
interviews, an SEA must—

(i) Use one or more independent re-
interviewers (i.e., interviewers who are
neither SEA or local operating agency
staff members working to administer or
operate the State MEP nor any other
persons who worked on the initial
eligibility determinations being tested
and who are trained to conduct personal
interviews and to understand and apply
program eligibility requirements) at
least once every three years until
September 1, 2020;

* * * * *

(3) Prospective re-interviewing

following a major statutory or regulatory

change to child eligibility. Beginning
September 1, 2020, an SEA must use
one or more independent re-
interviewers (i.e., interviewers who are
neither SEA nor local operating agency
staff members working to administer or
operate the State MEP, nor any other
persons who worked on the initial
eligibility determinations being tested
and who are trained to conduct personal
interviews and to understand and apply
program eligibility requirements) to
validate child eligibility determinations
at least once within the first three full
performance reporting periods
(September 1 through August 31)
following the effective date of a major
statutory or regulatory change that
directly impacts child eligibility (as
determined by the Secretary), consistent
with the prospective re-interview
process described in paragraph
(b)(2)(ii)—(vii) of this section. The entire
sample of eligibility determinations to
be tested by independent re-
interviewers must be drawn from
children determined to be eligible after
the major statutory or regulatory change
took effect.

* * * * *
(Authority: 20 U.S.C. 6391-6399, 6571, 18
U.S.C. 1001)

[FR Doc. 2018-25931 Filed 11-28-18; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2018-0535; FRL-9987—11—
Region 9]

Clean Air Plans; 2008 8-Hour Ozone
Nonattainment Area Requirements;
San Joaquin Valley, California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
portions of two state implementation
plan (SIP) revisions submitted by the
State of California to meet Clean Air Act
(CAA or “the Act”) requirements for the
2008 8-hour ozone national ambient air
quality standards (NAAQS or
“standards”) in the San Joaquin Valley,
California, ozone nonattainment area.
First, the EPA is proposing to approve
the portion of the “2016 Ozone Plan for
the 2008 8-Hour Ozone Standard”
(“2016 Ozone Plan”’) that addresses the
requirement for a base year emissions
inventory. Second, the EPA is proposing
to approve the portions of the 2018
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Updates to the California State
Implementation Plan” (2018 SIP
Update”) that address the requirements
for a reasonable further progress (RFP)
demonstration and motor vehicle
emissions budgets (MVEBs) for the San
Joaquin Valley for the 2008 ozone
standards. Lastly, the EPA is proposing
to conditionally approve portions of the
2018 SIP Update that address the
requirement for contingency measures
for failure to meet RFP milestones or to
attain the NAAQS by the applicable
attainment date. The proposed approval
is conditional because it relies on
commitments by the State air agency
and regional air district to supplement
the contingency measure portion of the
2018 SIP Update with submission of an
additional contingency measure within
one year of the EPA’s final conditional
approval.

DATES: Written comments must arrive
on or before December 31, 2018.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2018-0535 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Laura Lawrence, EPA Region IX, (415)
972-3407, lawrence.laura@epa.gov.
SUPPLEMENTAL INFORMATION: Throughout
this document, “we,” “us” and “‘our”
refer to the EPA.
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I. Regulatory Context

A. Ozone Standards, Area Designations
and SIPs

Ground-level ozone pollution is
formed from the reaction of volatile
organic compounds (VOC) and oxides of
nitrogen (NOx) in the presence of
sunlight.! These two pollutants, referred
to as ozone precursors, are emitted by
many types of sources, including on-and
off-road motor vehicles and engines,
power plants and industrial facilities,
and smaller area sources such as lawn
and garden equipment and paints.

Scientific evidence indicates that
adverse public health effects occur
following exposure to elevated levels of
ozone, particularly in children and
adults with lung disease. Breathing air
containing ozone can reduce lung
function and inflame airways, which
can increase respiratory symptoms and
aggravate asthma or other lung
diseases.?

Under section 109 of the CAA, the
EPA promulgates NAAQS for pervasive
air pollutants, such as ozone. The EPA
has previously promulgated NAAQS for
ozone in 1979 and 1997.3 In 2008, the

1The State of California typically refers to
reactive organic gases (ROG) in its ozone-related
submissions since VOC in general can include both
reactive and unreactive gases. However, since ROG
and VOC inventories pertain to common chemical
species (e.g., benzene, xylene, etc.), we refer to this
set of gases as VOC in this proposed rule.

2 See “Fact Sheet—2008 Final Revisions to the
National Ambient Air Quality Standards for Ozone”
dated March 2008.

3The ozone NAAQS promulgated in 1979 was
0.12 parts per million (ppm) averaged over a 1-hour
period. See 44 FR 8202 (February 8, 1979). The
ozone NAAQS promulgated in 1997 was 0.08 ppm
averaged over an 8-hour period. See 62 FR 38856
(July 18, 1997).

EPA revised and further strengthened
the ozone NAAQS by setting the
acceptable level of ozone in the ambient
air at 0.075 parts per million (ppm)
averaged over an 8-hour period.*
Although the EPA further tightened the
8-hour ozone NAAQS to 0.070 ppm in
2015, this action relates to the
requirements for the 2008 ozone
NAAQS.5 The State of California and
the EPA will address the 2015 ozone
NAAQS in later actions.

Following promulgation of a new or
revised NAAQS, the EPA is required
under CAA section 107(d) to designate
areas throughout the country as
attaining or not attaining the NAAQS.
The EPA classifies ozone nonattainment
areas under CAA section 181 according
to the severity of the ozone pollution
problem, with classifications ranging
from Marginal to Extreme. State
planning and emissions control
requirements for ozone are determined,
in part, by the nonattainment area’s
classification. The EPA designated the
San Joaquin Valley as nonattainment for
the 2008 ozone standards on May 21,
2012, and classified the area as
Extreme.6

Under the CAA, after the EPA
designates areas as nonattainment for a
NAAQS, states with nonattainment
areas are required to submit SIP
revisions. For areas classified Moderate
and above, these revisions must provide
for, among other things, attainment of
the NAAQS within certain prescribed
periods that vary depending on the
severity of nonattainment. Areas
classified as Extreme must attain the
NAAQS within 20 years of the effective
date of the nonattainment designation.”

In California, the California Air
Resources Board (CARB or ‘“State”) is
the state agency responsible for the
adoption and submission to the EPA of
California SIPs and SIP revisions, and it
has broad authority to establish
emissions standards and other
requirements for state-wide sources of
emissions. Under California law, local
and regional air pollution control
districts in California are responsible for
the regulation of regional/local sources
such as stationary sources, and are
generally responsible for the
development of regional air quality
plans. In the San Joaquin Valley, the
San Joaquin Valley Air Pollution
Control District (SJVAPCD or “District”)
develops and adopts air quality

4See 73 FR 16436 (March 27, 2008).

5 Information on the 2015 ozone NAAQS is
available at 80 FR 65292 (October 26, 2015).

6See 77 FR 30088 (May 21, 2012).

7 See CAA section 181(a)(1), 40 CFR 51.1102 and
51.1103(a).
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management plans to address CAA
planning requirements applicable to
that region. The District then submits
such plans to CARB for adoption and
submission to the EPA as revisions to
the California SIP. Such revisions do not
become part of the applicable SIP for
federal purposes until approved by the
EPA.8

B. The San Joaquin Valley Ozone
Nonattainment Area

The San Joaquin Valley
nonattainment area for the 2008 ozone
standards consists of San Joaquin,
Stanislaus, Merced, Madera, Fresno,
Tulare, and Kings counties, and the
western portion of Kern County. The
San Joaquin Valley nonattainment area
stretches over 250 miles from north to
south, averages a width of 80 miles, and
encompasses over 23,000 square miles.
It is partially enclosed by the Coast
Mountain range to the west, the
Tehachapi Mountains to the south, and
the Sierra Nevada range to the east.?

The population of the San Joaquin
Valley in 2015 was estimated to be
nearly 4.2 million people and is
projected to increase by 25.3 percent in
2030 to over 5.2 million people.10
Ambient 8-hour ozone concentrations in
the San Joaquin Valley are above the
level of the 2008 ozone standards. The
maximum design value for the area
based on certified data is 0.092 ppm for
the 2015-2017 period, which was
measured at the Parlier monitor (Air
Quality System ID: 06—019—4001).11

C. CAA and Regulatory Requirements
for 2008 8-Hour Ozone Nonattainment
Area SIPs

States must implement the 2008
ozone standards under Title 1, part D of
the CAA, which includes sections 171—
179B of subpart 1 (“Nonattainment
Areas in General”’) and sections 181—

8 See 40 CFR 51.105. For the purposes of the
CAA, the “applicable plan” is composed of any
portions of the SIP that are approved by the EPA
together with any provisions promulgated by the
EPA as substitutes for portions of the SIP
disapproved by the EPA. 40 CFR 52.02(b).
Provisions promulgated by the EPA as SIP
substitutes are referred to as federal implementation
plans, or FIPs.

9For a precise definition of the boundaries of the
San Joaquin Valley 2008 ozone nonattainment area,
see 40 CFR 81.305.

10 The population estimates and projections
include all of Kern County, not just the portion of
Kern County within the jurisdiction of the
SJVAPCD. See chapter 1 and table 1-1 of the
District’s 2016 Ozone Plan.

11 See Air Quality System (AQS) Design Value
Report, 20180621 DVRpt_SJV_2008-8hrO3_2015—
2017.pdf in the docket for this proposed action. The
AQS is a database containing ambient air pollution
data collected by the EPA and state, local, and tribal
air pollution control agencies from over thousands
of monitors.

185 of subpart 2 (“Additional Provisions
for Ozone Nonattainment Areas”’). To
assist states in developing effective
plans to address ozone nonattainment
problems, in 2015 the EPA issued a SIP
Requirements Rule (SRR) for the 2008
ozone standards (2008 Ozone SRR”)
that addressed implementation of the
2008 standards, including attainment
dates, requirements for emissions
inventories, attainment and RFP
demonstrations, as well as the transition
from the 1997 ozone standards to the
2008 ozone standards and associated
anti-backsliding requirements.2 The
2008 Ozone SRR is codified at 40 CFR
part 51, subpart AA. We discuss the
CAA and regulatory requirements for
the elements of 2008 ozone plans
relevant to this proposal in more detail
below.

The EPA’s 2008 Ozone SRR was
challenged, and on February 16, 2018,
the U.S. Court of Appeals for the D.C.
Circuit (“D.C. Circuit”) published its
decision in South Coast Air Quality
Management. District v. EPA 3 (“South
Coast II’) 14 vacating portions of the
2008 Ozone SRR. The only aspect of the
South Coast II decision that affects this
proposed action is the vacatur of the
alternative baseline year for RFP plans.
More specifically, the 2008 Ozone SRR
required states to develop the baseline
emissions inventory for RFP plans using
the emissions for the most recent
calendar year for which states submit a
triennial inventory to the EPA under
subpart A (“Air Emissions Reporting
Requirements”) of 40 CFR part 51,
which was 2011. However, the 2008
Ozone SRR allowed states to use an
alternative year, between 2008 and
2012, for the baseline emissions
inventory provided that the state
demonstrated why the alternative
baseline year was appropriate. The
baseline emissions inventory for the
RFP demonstration for the 2016 Ozone
Plan was based on an alternative year of
2012 rather than 2011. In the South
Coast II decision, the D.C. Circuit
vacated the provisions of the 2008
Ozone SRR that allowed states to use an
alternative baseline year for
demonstrating RFP.

12 See 80 FR 12264, March 6, 2015.

13 South Coast Air Quality Management District v.
EPA, 882 F.3d 1138 (D.C. Cir. 2018) (‘““‘South Coast
).

14 The term “South Coast IT” is used in reference
to the 2018 court decision to distinguish it from a
decision published in 2006 also referred to as
“South Coast.” The earlier decision involved a
challenge to the EPA’s Phase 1 implementation rule
for the 1997 ozone standard. South Coast Air
Quality Management Dist. v. EPA, 472 F.3d 882
(D.C. Cir. 2006).

II. Submissions From the State of
California To Address 2008 Ozone
Requirements in the San Joaquin Valley

A. Summary of Submissions

On August 24, 2016, in response to
the EPA’s designation of the area as
nonattainment and classification of the
area as Extreme for the 2008 ozone
NAAQS, CARB submitted the 2016
Ozone Plan to the EPA as a revision to
the California SIP.15 Prior to submission
to the EPA, CARB approved the 2016
Ozone Plan, which had previously been
adopted by the District and forwarded to
CARB for approval and submission to
the EPA.

The 2016 Ozone Plan submission
consists of documents originating from
the District (e.g., the 2016 Ozone Plan
with Appendices and the District
Governing Board Resolution) and CARB
(e.g., the CARB Staff Report and
Appendices, and the CARB Resolution
adopting the 2016 Ozone Plan and
CARB Staff Report as a SIP revision).16
The 2016 Ozone Plan addresses the
requirements for base year and projected
future year emissions inventories, air
quality modeling demonstrating
attainment of the 2008 ozone NAAQS
by the applicable attainment year,
provisions demonstrating
implementation of reasonably available
control measures (RACM), provisions
for advanced technology/clean fuels for
boilers, provisions for transportation
control strategies and measures, a
demonstration of RFP, motor vehicle
emissions budgets, and contingency
measures for failure to make RFP or
attain, among other requirements. On
August 31, 2018, the EPA proposed
approval of the attainment
demonstration portion of the 2016
Ozone Plan and associated attainment
year motor vehicle emission budgets,
the RACM demonstration, provisions for
advanced technology/clean fuels for
boilers, and provisions for
transportation control strategies and
measures.t”

15 See letter from Richard Corey, Executive
Officer, CARB, to Alexis Strauss, Acting Regional
Administrator, EPA Region IX, dated August 24,
2016.

16 See four enclosures to the August 24, 2016
letter from CARB to EPA Region 9: (I) District
Submission, including letter from Sheraz Gill,
Director of Strategies and Incentives for the District,
to Richard Corey, Executive Officer, CARB, and five
appendices titled: (1) ARB SIP Completeness
Checklist, (2) 2016 Ozone Plan with Appendices,
(3) Governing Board Resolution Adopting the 2016
Ozone Plan, (4) Governing Board Memo, and (5)
Evidence of Public Hearing; (II) CARB Evidence of
Public Notice and Transcript; (III) CARB Staff
Report; (IV) CARB Resolution 16-8 adopting the
2016 Ozone Plan and CARB Staff Report.

1783 FR 44528 (August 31, 2018).
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In response to the court’s decision in
South Coast II vacating the 2008 Ozone
SRR with respect to the use of an
alternate baseline year for
demonstrating RFP, California
developed the 2018 SIP Update, which
includes an RFP demonstration for the
San Joaquin Valley for the 2008 ozone
NAAQS using the required 2011
baseline year. The 2018 SIP Update also
includes updated motor vehicle
emission budgets and a contingency
measure for failure to meet an RFP
milestone or attain the NAAQS by the
applicable attainment date. CARB
released a draft of the 2018 SIP Update
for public review on September 21,
2018. On October 3, 2018, CARB
requested that the EPA accept the draft
2018 SIP Update for parallel processing
with respect to the portions of the 2018
SIP Update that apply to the San
Joaquin Valley area.18 Under the EPA’s
parallel processing procedure, the EPA
may propose action on a public draft
version of a SIP revision but will take
final action only after the state adopts
and submits the final version to the EPA
for approval.19 If there are no significant
changes from the draft version of the SIP
revision to the final version, the EPA
may elect to take final action on the
proposal. In this case, on October 25,
2018, CARB has adopted the 2018 SIP
Update previously released for public
review, without significant
modifications, as a revision to the
California SIP. The only change of note
between the draft and final versions is
a menu of specific contingency measure
actions that the CARB Board included
in the resolution (Resolution 18-50)
adopting the 2018 SIP Update. CARB
has not yet submitted the final version
of the SIP revision to the EPA, and thus
we are proposing action based on the
draft version of the 2018 SIP Update
submitted to us on October 3, 2018, and
the contents of CARB Resolution 18-50.

In addition to these submissions,
CARB sent additional technical
information in two technical
supplements on October 17, 2018,2° and
October 19, 2018.21 Further, on October
30, 2018, CARB forwarded a letter of
commitment to the EPA from the
District dated October 18, 2018, in
which the District commits to revise its

18 Letter from Richard Corey, CARB Executive
Officer, to Michael Stoker, EPA Region IX Regional
Administrator, dated October 3, 2018.

19 See 40 CFR part 51, appendix V.

20 Email from Sylvia Vanderspek, Chief, CARB
Air Quality Planning Branch, to Anita Lee, Chief,
EPA Region IX Air Planning Office, dated October
17, 2018.

21Email from Sylvia Vanderspek, Chief, CARB
Air Quality Planning Branch, to Anita Lee, Chief,
EPA Region IX Air Planning Office, dated October
19, 2018.

architectural coatings rule to create an
additional contingency measure that
will be triggered if the area fails to meet
RFP or to attain by the applicable
attainment date.22 23 In the October 30,
2018 letter, CARB commits to submit
the revised District rule to the EPA as

a SIP revision within 12 months of the
final action on the 2016 Ozone Plan and
relevant portions of the 2018 SIP
Update.

B. Clean Air Act Procedural
Requirements for Adoption and
Submission of SIP Revisions

CAA sections 110(a)(1) and (2) and
110(1) require a state to provide
reasonable public notice and
opportunity for public hearing prior to
the adoption and submission of a SIP or
SIP revision. To meet these procedural
requirements, every SIP submission
should include evidence that the state
provided adequate public notice and an
opportunity for a public hearing
consistent with the EPA’s implementing
regulations in 40 CFR 51.102.

The San Joaquin Valley District Board
adopted the 2016 Ozone Plan on June
16, 2016, following a public hearing.
CARB adopted the 2016 Ozone Plan as
a revision to the California SIP on July
21, 2016, following a public hearing.
Both the District and CARB have
satisfied the applicable statutory and
regulatory requirements for reasonable
public notice and hearing prior to the
adoption and submission of the 2016
Ozone Plan. Therefore, we find that the
submission of the 2016 Ozone Plan
meets the procedural requirements for
public notice and hearing in CAA
sections 110(a) and 110(1) and 40 CFR
51.102.

CARB published the 2018 SIP Update
for public review on September 21,
2018, and adopted the document as a
revision to the California SIP following
a public hearing on October 25, 2018.
As noted above, CARB has not yet
submitted the final version of the 2018
SIP Update to the EPA, but we expect
to find that CARB has satisfied the
applicable statutory and regulatory
requirements for reasonable public
notice and hearing prior to the adoption
of the 2018 SIP Update. Therefore, once
we receive the final version, we expect
to conclude that the submission of the
2018 SIP Update also meets the

22 Letter from Dr. Michael Benjamin, Chief, Air
Quality Planning and Science Division, CARB, to
Mike Stoker, EPA Region IX Regional
Administrator, dated October 30, 2018.

23 Letter from Sheraz Gill, SJVAPCD Deputy Air
Pollution Control Officer, to Richard Corey, CARB
Executive Officer, and to Michael Stoker, EPA
Region IX Regional Administrator, dated October
18, 2018.

procedural requirements for public
notice and hearing in CAA sections
110(a) and 110(1) and 40 CFR 51.102.

II1. Evaluation of the 2016 Ozone Plan
and 2018 SIP Update

A. Emissions Inventories

1. Statutory and Regulatory
Requirements

CAA section 172(c)(3) requires that
each nonattainment plan SIP
submission include a “comprehensive,
accurate, current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in [the]
area.” The accounting required by this
section provides a ‘‘base year” inventory
that serves as the starting point for
attainment demonstration air quality
modeling, for assessing RFP, and for
determining the need for additional SIP
control measures. EPA regulations
require that the inventory year be
consistent with the baseline year for the
RFP demonstration, which is the most
recent calendar year for which a
complete triennial inventory is required
to be submitted to the EPA under the
Air Emissions Reporting
Requirements.24

Future baseline emissions inventories
must reflect the most recent population,
employment, travel and congestion
estimates for the area.2® Future baseline
emissions inventories are necessary to
show the projected effectiveness of SIP
control measures. Both the base year
and future year inventories are
necessary for photochemical modeling
to demonstrate attainment.

The EPA has issued guidance on the
development of base year and future
year emissions inventories for ozone
and other pollutants.26 Emissions
inventories for ozone must include
emissions of VOC and NOx and
represent emissions for a typical ozone

24 See 2008 Ozone SRR at 40 CFR 51.1115(a) and
the Air Emissions Reporting Requirements at 40
CFR part 51 subpart A.

25 See Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations, EPA-454/B-17—
003, July 2017, chapter 5, Developing Projected
Emissions Inventories, pages 113-129.

26 See “Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations,” (“EI Guidance”),
EPA-454/B-17-002, May 2017. At the time the
2016 Ozone Plan was developed, the following EPA
emissions inventory guidance applied: “Emissions
Inventory Guidance for Implementation of Ozone
and Particulate Matter National Ambient Air
Quality Standards (NAAQS) and Regional Haze
Regulations” (“EI Guidance”), EPA-454-R-05-001,
November 2005.
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season weekday.27 States should
include documentation explaining how
it calculated emissions data. In
estimating mobile source emissions,
states should use the latest emissions
models and planning assumptions
available at the time it develops the SIP
submission.28

2. Summary of the State’s Submissions

The 2016 Ozone Plan includes a 2012
base year emissions inventory based on
actual emissions, to meet the
requirements of CAA sections 172(c)(3)
and 182(a)(1). The 2018 SIP Update
does not include a new base year
emissions inventory with actual
emissions; rather, for purposes of
updating the RFP demonstration, the
transportation conformity motor vehicle
emission budgets, and the contingency
measure calculations, CARB used the
2012 base year inventory from the 2016
Ozone Plan to create new emissions
inventory projections for the 2011 RFP
baseline year and for RFP milestone
years. These new projections are
included in the 2018 SIP Update. CARB
also submitted a ““San Joaquin Valley
Emission Projection Technical
Clarification” to clarify how it
calculated the projected inventories in
this submission.29 The EPA has
evaluated the 2012 base year inventory
from the 2016 Ozone Plan to determine
whether it meets the requirements for a
base year inventory in CAA sections
172(c)(3) and 182(a)(1), and the
projected inventories included in the
2018 SIP Update to determine whether
they are appropriate for use in the
updated RFP demonstration and other
purposes (e.g., establishing revised
motor vehicle emissions budgets). A
summary of these submissions, and the
results of our evaluation, are discussed
below.

a. 2016 Ozone Plan

The 2016 Ozone Plan includes a 2012
base year emissions inventory for the
San Joaquin Valley nonattainment area,
based on actual emissions, to fulfill the
requirements in CAA sections 172(c)(3)
and 182(a)(1). The inventory includes
VOC and NOx emissions, because these
pollutants are precursors to ozone

2740 CFR 51.1115(a) and (c), and 40 CFR
51.1100(bb) and (cc).

28 See 80 FR 12264, at 12290 (March 6, 2015).

29Email from Stephanie Huber, Manager, CARB
Emission Inventory Development Section to Larry
Biland, EPA Region IX Air Quality Analysis Office,
dated October 17, 2018, transmitting “San Joaquin
Valley Emission Projections Technical
Clarification.”

formation, across all source categories
during an ozone season day as defined
in 40 CFR 51.1100(cc). The 2016 Ozone
Plan has identified the summer, defined
as May through October, as the time
when the highest concentration of ozone
is formed.

A description of base year emissions
inventory development can be found in
the 2016 Ozone Plan, chapter 3.11
through 3.11.2. The complete emissions
inventory and documentation are found
in Appendix B (“Emissions Inventory’’).

VOC and NOx emissions are grouped
into two general categories: stationary
sources and mobile sources. Stationary
sources are further divided into “point”
and ‘““area” sources. Point sources
typically refer to permitted facilities that
have one or more identified and fixed
pieces of equipment and emissions
points. Permitted facilities were
required to report their actual emissions
to the District by the facility operators
through the calendar year 2012.
Stationary area sources are many
smaller point sources, and include
sources that have internal combustion
engines, and gasoline dispensing
facilities (gas stations). These sources
are not inventoried individually; their
emissions are estimated as a group and
reported as a single source category.

Area sources consist of widespread
and numerous smaller emission sources,
such as small permitted facilities and
households.

The mobile sources category can be
divided into two major subcategories:
“on-road” and “off-road”” mobile
sources. On-road mobile sources
include light-duty automobiles, light-,
medium-, and heavy-duty trucks, and
motorcycles. Off-road mobile sources
include aircraft, locomotives,
construction equipment, mobile
equipment, and recreational vehicles.

The emissions inventories for the San
Joaquin Valley 2008 ozone
nonattainment area in the 2016 Ozone
Plan were developed jointly by CARB
and the District. Data were provided by
CARB, the California Department of
Transportation, the Department of
Motor Vehicles, the Department of
Pesticide regulation, the California
Energy Commission and regional
transportation agencies to develop
mobile and area-wide source emission
estimates. The emission estimates
reflect reported emissions for point
sources, whereas estimates for mobile
and area sources are based on
projections obtained through use of
emissions models and methodologies
along with actual activity data for 2012

(e.g., vehicle miles traveled). The
District utilizes different methodologies
to estimate over sixty different types of
individual stationary area sources.
CARB and the District also reviewed the
growth profiles for point and areawide
source categories and updated them as
necessary to ensure that the emission
projections were based on data that
reflect historical trends, current
conditions, and recent economic and
demographic forecasts.

CARB provided emission estimates
for stationary nonagricultural diesel
engines, agricultural irrigation pumps,
laundering (dry cleaning), degreasing
(solvents), oil and gas production, and
gasoline dispensing facilities.

Area sources are categories such as
consumer products, pesticides/
fertilizers, fireplaces, farming
operations, and other emissions which
occur over a wide geographic area.
Emissions for these categories were
estimated by both CARB and the District
using various models and
methodologies.

CARB developed the emissions
inventory for mobile sources, both on-
road and off-road. CARB estimated on-
road mobile sources emissions, which
include passenger vehicles, buses, and
trucks, using CARB’s EMFAC2014
model.30 CARB calculated the on-road
emissions by applying EMFAC2014
emission factors to the transportation
activity data provided by the local San
Joaquin Valley transportation agencies
from their 2014 adopted Regional
Transportation Plan. CARB estimated
off-road mobile sources emissions using
either newer category-specific models
or, where a new model was not
available, the OFFROAD2007 model.

Table 1 provides a summary, by major
source categories, for the 2012 base year
VOC and NOx emissions inventories in
tons per day (tpd) for the San Joaquin
Valley 2008 ozone nonattainment area,
as presented in the 2016 Ozone Plan. In
the 2012 inventory presented in the
2016 Ozone Plan, mobile sources
account for approximately 85 percent of
NOx emissions and 32 percent of VOC
emissions in the San Joaquin Valley,
and total area sources account for
approximately 1.3 percent of NOx
emissions and 50 percent of VOC
emissions.

30 The EPA approved EMFAC2014 for use in SIP
development and transportation conformity in
California at 80 FR 77337 (December 14, 2015).
EMFAC2014 is the most recently-approved model
for California for these uses.
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TABLE 1—BASE YEAR SUMMER AVERAGE VOC AND NOx EMISSIONS IN THE 2016 OZONE PLAN
[In tons per day]
2012
Source category
VOC (tpd) NOx (tpd)
STALONAIY SOUMCES ...ttt ettt a et s ae e et e he e e e R e e s e e R e e st e b e e st bt e e e s bt ennenreesnenneennennennnenne 85.3 42.4
Area Sources ............. 147.0 4.7
Mobile Sources 105.0 292.4
San Joaquin Valley TOtal ........ccoiiiiiiii e e e 337.3 339.6

Source: Tables B—1 and B-2 of the 2016 Ozone Plan.

b. 2018 SIP Update

In response to the South Coast II
decision, CARB developed the 2018 SIP
Update, which updates the RFP
demonstration and related SIP elements
torely on a 2011 baseline year. The
2018 SIP Update does not include a new
base year emissions inventory with
actual emissions for the San Joaquin
Valley 2008 ozone nonattainment area
to meet the requirements of 172(c)(3)
and 182(a)(1). Rather, for purposes of
the RFP demonstration, CARB used the
2012 base year inventory from the 2016
Ozone Plan to develop new emissions
inventory projections for the 2011 RFP
baseline year and for all RFP milestone
years. These inventories form the basis
of the RFP demonstration calculations,
the motor vehicle emissions budgets,
and the contingency measure
calculations for the San Joaquin Valley
2008 ozone nonattainment area, which
will be discussed in sections III.B, II1.C,
and III.D below. In this section, we
describe and evaluate these updated
inventory projections to determine
whether they are appropriate for use in
these SIP elements.

As in the 2016 Ozone Plan, the
projected inventories in the 2018 SIP
Update include NOx and VOC
emissions and are for the summer
season defined as May through October.
Details on the emissions inventory,
documentation, and a complete listing
of emissions can be found on pages 51
through 54 and Appendix A, pages A—
27 through A-30 of the 2018 SIP
Update. Additional emissions inventory
information can be found in the “San
Joaquin Valley Emission Projections
Technical Clarification” document
which explains the changes made in the
methodologies used in emissions
inventory development. This document
is contained in the docket for this
rulemaking.

The State and District developed
point and stationary source VOC and
NOx emissions for the 2011 inventory
from actual emissions, generally using
the same methodologies used in the
2016 Ozone Plan. Stationary aggregate
emissions and area source emissions for
2011 were backcast, and for future years
were forecast, from the 2012 base year
inventory. Mobile sources used the
same model, EMFAC2014, as in the

2016 Ozone Plan. While the 2016 Ozone
Plan used California Emissions
Projections and Analysis Model
(CEPAM) version 1.03 to project future
year emissions, the 2018 SIP Update
used CEPAM version 1.05. CEPAM 1.05
includes updates to methodologies for
stationary and area sources in the
following source categories: pesticides,
cleaning and surface coatings, waste
disposal, composting facilities, glass
manufacturing, services and
commercial/residential fuel
combustion-space heating, and
petroleum marketing. CARB used
current information to update emissions
from locomotives. For the rest of the
source categories in the emissions
inventory, CARB used the same
methodologies as in the 2016 Ozone
Plan.

Tables 2 and 3 provide summaries, by
major source categories, for VOC and
NOx emissions inventories for RFP
baseline and milestone years. These
emissions are for the San Joaquin Valley
2008 ozone nonattainment area as
presented in the Appendix A, pages A—
27 through A-30 of the 2018 SIP
Update.

TABLE 2—SUMMER AVERAGE VOC EMISSIONS IN THE 2018 SIP UPDATE

[In tons per day]

Source category ‘ 2011 ‘ 2017 ‘ 2020 ‘ 2023 ‘ 2026 ‘ 2029 ‘ 2031 ‘ 2032
VOC (tpd)
Stationary Sources .........cccceveeiiene 83.36 89.55 91.70 94.54 97.86 101.58 104.22 105.62
Area Sources 180.76 148.50 149.80 151.14 152.56 154.00 154.98 155.49
Mobile Sources ........ccccevvirieeincnne. 114.56 72.52 62.27 54.55 49.88 46.31 43.72 42.87
San Joaquin Valley Total .......... 378.68 310.58 303.77 300.22 300.30 301.89 302.93 303.98
Source: Pages A—27 and A-28 of the 2018 SIP Update.
TABLE 3—SUMMER AVERAGE NOyx EMISSIONS IN THE 2018 SIP UPDATE
[In tons per day]
Source Category 2011 2017 2020 2023 2026 2029 2031 2032
NOx (tpd)
Stationary Sources .........cccceeceevenienne 43.05 30.72 29.95 29.29 28.59 28.10 27.85 27.86
Area Sources 6.84 4.68 4.59 4.43 4.29 4.21 4.15 4.11
Mobile Sources ........cccccevirivecinnenne 325.70 208.01 173.40 124.73 110.12 98.81 93.04 90.92
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TABLE 3—SUMMER AVERAGE NOx EMISSIONS IN THE 2018 SIP UPDATE—Continued

[In tons per day]

Source Category 2011

2017 2020 2023

2026

2029 2031 2032

San Joaquin Valley Total

375.58

238.41 207.94 158.44

143.01 131.12 125.03 122.89

Source—Pages A-29 and A-30 of the 2018 SIP Update.

With respect to future year
projections, the EPA will approve a state
plan that takes emissions reduction
credit for a control measure only where
the EPA has approved the measure as
part of the SIP. Thus, to take credit for
the emissions reductions from newly-
adopted or amended District rules for
stationary sources, the related rules
must be approved by the EPA into the
SIP. Table 1 in the technical support
document (TSD) accompanying this
rulemaking shows District rules that
were incorporated in the future year
inventories, along with information on
EPA approval of these rules. In recent
years, the EPA has taken action to
approve CARB mobile source
regulations into the California SIP.31
Inventories in the 2018 SIP Update
include these controls in their
projections.

3. The EPA’s Review of the State’s
Submission

We have reviewed the base year
emissions inventory in the 2016 Ozone
Plan and the RFP baseline and
milestone year inventories in the 2018
SIP Update for the San Joaquin Valley
2008 ozone nonattainment area for
consistency with CAA requirements and
EPA guidance. First, as required by EPA
regulation, we note that the inventories
include estimates for VOC and NOx for
a typical ozone season weekday, and
that CARB has provided adequate
documentation explaining how the
emissions are calculated. Second, we
find that the 2012 base year emissions
inventory in the 2016 Ozone Plan
reflects appropriate emissions models
and methodologies, and, therefore,
represents a comprehensive, accurate,
and current inventory of actual
emissions during that year in the San
Joaquin Valley nonattainment area.
Further, we find that CARB and the
District have used the most recent
planning and activity assumptions,
emissions models, and methodologies in
developing the RFP baseline and
milestone year emissions inventories in
the 2018 SIP Update.

Therefore, the EPA is proposing to
approve the 2012 emissions inventory
as meeting the requirements for a base

31See 81 FR 39424 (June 16, 2016), 82 FR 14446
(March 21, 2017), and 83 FR 23232 (May 18, 2018).

year inventory set forth in CAA section
182(a)(1) and 40 CFR 51.1115.
Regarding the requirement in the 2008
Ozone SRR that the base year inventory
be consistent with the baseline year for
the RFP demonstration, we note that
2012 is the year of the base year
inventory, while the RFP demonstration
is based on a 2011 baseline year.
However, as noted above, the 2011
emissions inventory is backcast from the
2012 base year inventory, and therefore
is based on the same data. Therefore, we
find that selection of 2012 as the base
year for the emissions inventory is
consistent with the 2011 baseline year
for the RFP demonstration for this
nonattainment area as required by 40
CFR 51.1115(a).

The 2018 SIP Update starts with 2011
as the baseline year and shows future
baseline emissions inventories out to
2032. The EPA is proposing to find
these inventories appropriate for use in
developing the RFP demonstration
(section III.B below), motor vehicle
emissions budgets (section III.C below),
and the contingency measure element
for the San Joaquin Valley for the 2008
ozone standards (section III.D below).32

B. Rate of Progress Plan and Reasonable
Further Progress Demonstration

1. Statutory and Regulatory
Requirements

Requirements for RFP for ozone
nonattainment areas are specified in
CAA sections 172(c)(2), 182(b)(1), and
182(c)(2)(B). CAA section 172(c)(2)
requires that plans for nonattainment
areas provide for RFP, which is defined
as such annual incremental reductions
in emissions of the relevant air pollutant
as are required under part D (“Plan
Requirements for Nonattainment
Areas”’) or may reasonably be required
by the EPA for the purpose of ensuring
attainment of the applicable NAAQS by
the applicable date. CAA section
182(b)(1) specifically requires that
ozone nonattainment areas that are
classified as Moderate or above

32 We previously determined that the 2012 base
year emission inventory and future year emissions
inventories that are derived therefrom in the 2016
Ozone Plan provide an acceptable basis for the
attainment demonstration and VMT offset
demonstration in the 2016 Ozone Plan. See 83 FR
44528, at 44532/column 1. (August 31, 2018).

demonstrate a 15 percent reduction in
VOC between the years of 1990 and
1996. The EPA has typically referred to
section 182(b)(1) as the Rate of Progress
(ROP) requirement. For ozone
nonattainment areas classified as
Serious or higher, section 182(c)(2)(B)
requires reductions averaged over each
consecutive 3-year period, beginning 6
years after the baseline year until the
attainment date, of at least 3 percent of
baseline emissions per year. The
provisions in CAA section
182(c)(2)(B)(ii) allow an amount less
than 3 percent of such baseline
emissions each year if the state
demonstrates to the EPA that the plan
includes all measures that can feasibly
be implemented in the area in light of
technological achievability.

In the 2008 Ozone SRR, the EPA
provided that areas classified Moderate
or higher will have met the ROP
requirements of CAA section 182(b)(1) if
the area has a fully approved 15 percent
ROP plan for the 1-hour or 1997 8-hour
ozone standards, provided the
boundaries of the ozone nonattainment
areas are the same.33 For such areas, the
EPA interprets the RFP requirements of
CAA section 172(c)(2) to require areas
classified as Moderate to provide a 15
percent emission reduction of ozone
precursors within 6 years of the baseline
year. Areas classified as Serious or
higher must meet the RFP requirements
of CAA section 182(c)(2)(B) by
providing an 18 percent reduction of
ozone precursors in the first 6-year
period, and an average ozone precursor
emission reduction of 3 percent per year
for all remaining 3-year periods
thereafter.34 Under the CAA 172(c)(2)
and CAA 182(c)(2)(B) RFP requirements,
the state may substitute NOx emissions
reductions for VOC reductions.35

33See 70 FR 12264 at 12271 (March 6, 2015). In
our August 31, 2018 proposed action on certain
portions of the 2016 Ozone Plan, we proposed to
approve the ROP demonstration as meeting the
requirements of CAA section 182(b)(1) based on the
previous approval by the EPA of the 15 percent
ROP demonstration for the San Joaquin Valley for
the 1-hour ozone NAAQS. See 83 FR 44528, at
44539 (August 31, 2018). Therefore, we do not
further address the ROP demonstration requirement
in this document.

341d.

35 See 40 CFR 51.1110(a)(2)(i)(C) and 40 CFR
51.1110(a)(2)(ii)(B); and 70 FR 12264 at 12271
(March 6, 2015).



Federal Register/Vol. 83, No. 230/ Thursday, November 29, 2018/Proposed Rules

61353

Except as specifically provided in
CAA section 182(b)(1)(C), emissions
reductions from all SIP-approved,
federally promulgated, or otherwise SIP-
creditable measures that occur after the
baseline year are creditable for purposes
of demonstrating that the RFP targets are
met. Because the EPA has determined
that the passage of time has caused the
effect of certain exclusions to be de
minimis, the RFP demonstration is no
longer required to calculate and
specifically exclude reductions from
measures related to motor vehicle
exhaust or evaporative emissions
promulgated by January 1, 1990;

regulations concerning Reid vapor
pressure promulgated by November 15,
1990; measures to correct previous
RACT requirements; and, measures
required to correct previous inspection
and maintenance (I/M) programs.36

The 2008 Ozone SRR requires the RFP
baseline year to be the most recent
calendar year for which a complete
triennial inventory was required to be
submitted to the EPA. For the purposes
of developing RFP demonstrations for
the 2008 ozone standards, the
applicable triennial inventory year is
2011. As discussed previously, the 2008
Ozone SRR provided states with the

opportunity to use an alternative
baseline year for RFP but that particular
aspect of the 2008 Ozone SRR was
vacated by the D.C. Circuit in the South
Coast II decision.3?

2. Summary of the State’s Submission

The 2018 SIP Update replaces the RFP
portion of the 2016 Ozone Plan and
includes updated emissions estimates
for the baseline, milestone and
attainment years, and an updated RFP
demonstration relying on a 2011
baseline year.38 The updated RFP
demonstration is shown in table 4
below:

TABLE 4—REASONABLE FURTHER PROGRESS DEMONSTRATION IN THE 2018 SIP UPDATE

VOC (tpd)
2011 2017 2020 2023 2026 2029 2031
Baseling VOC .......ccccooeviniinenieereneeeeeene 378.7 310.6 303.8 300.2 300.3 301.9 302.9
Transportation Conformity Safety Margin ..... 0 0 0 0 0 0 0
Baseline VOC + Safety Margin ............c....... 378.7 310.6 303.8 300.2 300.3 301.9 302.9
Required % change since 2011 (VOC or
NOX) v 18% 27% 36% 45% 54% 60%
Required tpd reductions since 2011 . 68.2 102.2 136.3 170.4 204.5 227.2
Target VOC Level ......ccoovveeiiiieciiieeeene 310.5 276.4 242 .4 208.3 174.2 151.5
Apparent Shortfall (—)/Surplus (+) in VOC .. -0.1 —-27.3 —57.9 —-92.0 —-127.7 —151.5
Apparent Shortfall (—)/Surplus (+) in VOC,
0 ettt nnne e nne | arreeeesneeenen—ee 0% —7.2% —-15.3% —24.3% —33.7% —40.0%
VOC Shortfall previously provided by NOx
Substitution, % .......ccecvveieiineiiee . 0% 0% 7.2% 15.3% 24.3% 33.7%
Actual VOC shortfall (—)/surplus (+), % ....... 0% —7.2% —8.1% -9.0% -9.4% -6.3%
NOx (tpd)
2011 2017 2020 2023 2026 2029 2031
Baseline NOx ......ccceceviniiniiiciiciiccce 375.6 238.4 207.9 158.4 143.0 131.1 125.0
Transportation Conformity Safety Margin 0.0 0.0 0.0 2.5 5.3 741 8.0
Baseline NOx + Safety Margin ............ 238.4 207.9 160.9 148.3 138.2 133.1
Change in NOx since 2011, tpd .. . 137.2 167.7 214.7 227.3 237.4 242.5
Change in NOx since 2011, % ....ccoceveuenee. 36.5% 44.6% 57.2% 60.5% 63.2% 64.6%
NOx reductions used for VOC substitution
through last milestone year, % ......c.ccccceees | erieieninieeicnnens 0% 0% 7.2% 15.3% 24.3% 33.7%
NOyx reductions since 2011 available for
VOC substitution in this milestone year, % | .....cccccooeeeenne 36.5% 44.6% 49.9% 45.2% 38.9% 30.8%
NOx reductions since 2011 used for VOC
substitution in this milestone year, % ........ | coeeeeeiiiinieninene 0% 7.2% 8.1% 9.0% 9.4% 6.3%
NOx reductions since 2011 surplus after
meeting VOC substitution needs in this
milestone year, % ........ccccueveeveninieineennens 36.5% 37.4% 41.9% 36.2% 29.5% 24.6%
Total shortfall for RFP . . 0% 0% 0% 0% 0% 0%
RFP Met? ..o YES YES YES YES YES YES

Source: Table VIII-2 of the 2018 SIP Update.

The updated RFP demonstration
calculates future year VOC targets from
the 2011 baseline, consistent with CAA
182(c)(2)(B)(i), which requires
reductions of “at least 3 percent of
baseline emissions each year.” The
updated RFP demonstration in the 2018
SIP Update substitutes NOx reductions
for VOC reductions 39 beginning in
milestone year 2020 to meet VOC
emission targets. For the San Joaquin
Valley nonattainment area, CARB

36 See 40 CFR 51.1110(a)(7).
37 See 40 CFR 51.1110(b).

concludes that the RFP demonstration
meets the applicable requirements for
each milestone year as well as the
attainment year.

3. The EPA’s Review of the State’s
Submission

As discussed in section III.A above,
we are proposing to find that the
baseline and RFP milestone year
emissions inventories are acceptable for
use in the RFP demonstration. We have

38 See the Reasonable Further Progress
demonstration, section VIII-B, beginning on page
52.

reviewed the calculations in table VIII-
2 of the 2018 SIP Update and presented
in table 4 above, and find that the State
has used an appropriate calculation
method to demonstrate RFP. For these
reasons, we have determined that the
State has demonstrated RFP in each
milestone year and the attainment year,
consistent with applicable CAA
requirements and EPA guidance. We
therefore propose to approve the RFP
demonstrations under sections

39NOx substitution is permitted under EPA
regulations. See 40 CFR 51.1110(a)(2)(i)(C) and 40
CFR 51.1110(a)(2)(ii)(B); and 70 FR 12264 at 12271
(March 6, 2015).
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172(c)(2), 182(b)(1) and 182(c)(2)(B) of
the CAA and 40 CFR 51.1110(a)(2)(ii).

C. Motor Vehicle Emissions Budgets for
Transportation Conformity

1. Statutory and Regulatory
Requirements

Section 176(c) of the CAA requires
federal actions in nonattainment and
maintenance areas to conform to the
SIP’s goals of eliminating or reducing
the severity and number of violations of
the NAAQS and achieving timely
attainment of the standards. Conformity
to the SIP’s goals means that such
actions will not: (1) Cause or contribute
to violations of a NAAQS, (2) worsen
the severity of an existing violation, or
(3) delay timely attainment of any
NAAQS or any interim milestone.

Actions involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the EPA’s
transportation conformity rule, codified
at 40 CFR part 93, subpart A. Under this
rule, MPOs in nonattainment and
maintenance areas coordinate with state
and local air quality and transportation
agencies, the EPA, the FHWA, and the
FTA to demonstrate that an area’s
regional transportation plans and
transportation improvement programs
conform to the applicable SIP. This
demonstration is typically done by
showing that estimated emissions from
existing and planned highway and
transit systems are less than or equal to
the motor vehicle emissions budgets
(MVEBs or “budgets”) contained in all

control strategy SIPs. Budgets are
generally established for specific years
and specific pollutants or precursors.
Ozone plans should identify budgets for
on-road emissions of ozone precursors
(NOx and VOC) in the area for each RFP
milestone year and the attainment year,
if the plan demonstrates attainment.4?

For budgets to be approvable, they
must meet, at a minimum, the EPA’s
adequacy criteria (40 CFR 93.118(e)(4)).
To meet these requirements, the budgets
must be consistent with the attainment
and RFP requirements and reflect all of
the motor vehicle control measures
contained in the attainment and RFP
demonstrations.4?

The EPA’s process for determining
adequacy of a budget consists of three
basic steps: (1) Providing public
notification of a SIP submission; (2)
providing the public the opportunity to
comment on the budget during a public
comment period; and, (3) making a
finding of adequacy or inadequacy.42

2. Summary of the State’s Submission

The 2016 Ozone Plan included sub-
regional (i.e., county-based) budgets for
the 2018, 2021, 2024, 2027, and 2030
RFP milestone years, and the 2031
attainment year. In June 2017, the EPA
found the budgets adequate for
transportation conformity purposes,*3
and more recently, proposed approval of
the 2031 budgets in our August 31, 2018
action on portions of the 2016 Ozone
Plan. The budgets for 2018, 2021, 2024,
2027 and 2030 were derived from the
2012 RFP baseline year and the

associated RFP milestone years. As
such, the budgets are affected by the
South Coast II decision vacating the
alternative baseline year provision, and
therefore, the EPA did not propose
action on RFP budgets in our August 31,
2018 proposed rule. On October 3, 2018,
CARB requested parallel processing of
the 2018 SIP Update before its board’s
anticipated adoption of the plan on
October 25, 2018. The 2018 SIP Update
revises the RFP determination and
identifies new sub-regional budgets for
each county in the nonattainment area
for VOC and NOx for each updated RFP
milestone year through 2030 and for the
attainment year, 2031. The budgets in
this 2018 SIP Update replace all of the
budgets contained in the 2016 Ozone
Plan.

The budgets in the 2018 SIP Update
were calculated using updated vehicle
miles traveled (VMT) estimates from the
2018 Regional Transportation Plans
from the San Joaquin Valley
Metropolitan Transportation Planning
agencies and EMFAC2014, CARB’s
latest approved version of the EMFAC
model for estimating emissions from on-
road vehicles operating in California,
and reflect average summer weekday
emissions consistent with the RFP
milestone years and the 2031 attainment
year for the 2008 ozone NAAQS. The
budgets also include a safety margin for
some years and some counties. The
conformity budgets for NOx and VOC
for each county in the nonattainment
area are provided in table 5 below.

TABLE 5—BUDGETS IN THE 2018 SIP UPDATE

[In tons per day]

2020 2023 2026 2029 2031
County vOC NOx voC NOx voC NOx voC NOx voC NOx
(tpd) (tpd) (tpd) (tpd) (tpd) (tpd) (tpd) (tpd) (tpd) (tpd)
O A RN 6.7 3.9 55 14.1 4.9 13.2 45 12.4 42 12.1
Kern (SJV) 5.4 23.9 4.5 14.5 4.2 14.4 4.0 14.3 3.9 14.3
Kings ........ 1.2 45 1.0 2.7 0.9 25 0.8 26 0.8 26
Madera . 15 43 11 2.7 1.0 25 0.9 24 0.8 2.3
Merced ..... 2.2 8.8 1.7 6.0 1.5 5.9 1.3 5.6 1.2 5.4
San Joaquin . 47 1.2 3.9 7.4 35 7.0 3.1 6.6 2.8 6.3
Stanislaus ..... 3.1 8.8 26 5.6 2.2 49 2.0 45 1.8 43
B U] F= U= 3.0 7.6 2.4 4.6 2.1 4.0 1.8 3.7 1.7 3.5

Source: Tables VIII-4 through VIII-10 of the 2018 SIP Update.

3. The EPA’s Review of the State’s
Submission

We have evaluated the submitted
budgets in the 2018 SIP Update against
our adequacy criteria in 40 CFR

40 See 40 CFR 93.102(b)(2)(1).

41 See 40 CFR 93.118(e)(4)(iii), (iv) and (v). For
more information on the transportation conformity
requirements and applicable policies on MVEBs,
please visit our transportation conformity website

93.118(e)(4) as part of our review of the
budgets’ approvability (see section III in
the EPA’s TSD for this proposal) and
will complete the adequacy review
concurrent with our final action on the

at: http://www.epa.gov/otaq/stateresources/
transconf/index.htm.

42 See 40 CFR 93.118(f)(2).

4382 FR 29547 (June 29, 2017).

ozone plan. The EPA is not required
under its transportation conformity rule
to find budgets adequate prior to
proposing approval of them.4

44 Under the Transportation Conformity
regulations, the EPA may review the adequacy of
submitted motor vehicle emission budgets
simultaneously with the EPA’s approval or
disapproval of the submitted implementation plan
40 CFR 93.118(f)(2).
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The EPA has previously determined
that the budgets in 2016 Ozone Plan are
adequate for use for transportation
conformity purposes. On February 23,
2017, the EPA announced the
availability of the 2016 Ozone Plan and
budgets, which were available for a 30-
day public comment period that ended
on March 27, 2017.45 The EPA received
no comments from the public. On June
13, 2017, as noted above, the EPA
determined the 2018, 2021, 2024, 2027,
2030 and 2031 MVEBs were adequate.46
On June 29, 2017, the notice of
adequacy was published in the Federal
Register.4” These budgets became
effective on July 14, 2017, and have
been used in transportation conformity
determinations in the San Joaquin
Valley area.

In today’s notice, the EPA is
proposing to approve the 2020, 2023,
2026, 2029 and 2031 budgets in the
2018 SIP Update for transportation
conformity purposes. The EPA has
determined through its review of the
submitted 2018 SIP Update that these
budgets are consistent with emission
control measures in the SIP, reasonable
further progress and attainment for the
2008 ozone NAAQS. For the reasons
discussed in section III.B of this
proposed rule, we are proposing to
approve the RFP demonstration in the
2018 SIP Update. To supplement the
information in the 2018 SIP Update,
CARB provided an additional technical
supplement 48 demonstrating that the
budgets, including safety margins,
which are clearly identified in the tables
VIII-4 through VIII-10 of the 2018 SIP
Update, are consistent with RFP.

The EPA has previously proposed to
approve the attainment demonstration
in 2016 Ozone Plan and associated 2031
budgets.*® The 2018 SIP Update does
not update the attainment
demonstration, therefore CARB
provided an additional technical
supplement 50 to assess the effect of the
emissions updates in the 2018 SIP
Update using modeling from the 2016
Ozone Plan. The supplement showed
that the updated on-road emission and
safety margins, when considered

45 See http://www.epa.gov/otaq/stateresources/
transconf/currsips.htm.

46 See June 13, 2017 letter from Elizabeth J.
Adams, Acting Director, Air Division, EPA Region
IX, to Richard W. Corey, Executive Officer, CARB.

47 See 82 FR 29547.

48 See email from Sylvia Vanderspek, Chief,
California Air Resources Board Air Planning
Branch, to Anita Lee, Chief, EPA Region IX Air
Planning Office, October 17, 2018.

49 See 83 FR 44528 (August 31, 2018).

50 See email from Sylvia Vanderspek, Chief,
California Air Resources Board Air Planning
Branch, to Anita Lee, Chief, EPA Region IX Air
Planning Office, October 19, 2018.

together with all other emission sources,
are consistent with applicable
requirements for attainment. A detailed
discussion of the EPA’s analysis of
CARB’s technical supplement is
provided in section III of the TSD
accompanying this rulemaking.

The 2018 SIP Update budgets as
shown in table 5, are consistent with the
RFP demonstration and attainment
demonstration, are clearly identified
and precisely quantified, and meet all
other applicable statutory and
regulatory requirements, including the
adequacy criteria in 40 CFR 93.118(e)(4)
and (5). For these reasons, the EPA
proposes to approve the budgets in table
5. We provide a more detailed
discussion in section III of the EPA’s
TSD, which can be found in the docket
for today’s action. If we finalize
approval of the budgets in the 2018 SIP
Update, as proposed, then they will
replace the budgets from the 2016
Ozone Plan that we previously found
adequate for use in conformity
determinations by transportation
agencies in the San Joaquin Valley.

D. Contingency Measures for Failure To
Meet RFP Milestones or To Attain the
NAAQS by the Applicable Attainment
Date

1. Statutory and Regulatory
Requirements

Under the CAA, ozone nonattainment
areas classified under subpart 2 as
Serious or above must include in their
SIPs contingency measures consistent
with sections 172(c)(9) and 182(c)(9).
Contingency measures are additional
controls or measures to be implemented
in the event the area fails to make RFP
or to attain the NAAQS by the
attainment date. The SIP should contain
trigger mechanisms for the contingency
measures, specify a schedule for
implementation, and indicate that the
measure will be implemented without
significant further action by the state or
the EPA.51

Neither the CAA nor the EPA’s
implementing regulations establish a
specific amount of emissions reductions
that implementation of contingency
measures must achieve, but the 2008
Ozone SRR reiterates the EPA’s
guidance recommendation that
contingency measures should provide
for emissions reductions approximately
equivalent to one year’s worth of RFP,
thus amounting to reductions of 3
percent of the baseline emissions
inventory for the nonattainment area.52

51See 70 FR 71612 (November 29, 2005). See also
2008 Ozone SRR, 80 FR 12264 at 12285 (March 6,
2015).

5280 FR 12264 at 12285 (March 6, 2015).

It has been the EPA’s longstanding
interpretation of section 172(c)(9) that
states may rely on existing federal
measures (e.g., federal mobile source
measures based on the incremental
turnover of the motor vehicle fleet each
year) and state or local measures in the
SIP already scheduled for
implementation that provide emissions
reductions in excess of those needed to
meet any other nonattainment plan
requirements, such as meeting RACM/
RACT, RFP or expeditious attainment
requirements. The key is that the statute
requires that contingency measures
provide for additional emissions
reductions that are not relied on for RFP
or attainment and that are not included
in the RFP or attainment demonstrations
as meeting part or all of the contingency
measure requirements. The purpose of
contingency measures is to provide
continued emissions reductions while
the state revises the SIP to meet the
missed milestone or attainment date.

The EPA has approved numerous
nonattainment area plan SIP
submissions under this interpretation,
i.e., SIPs that use as contingency
measures one or more federal or state
control measures that are already in
place and provide reductions that are in
excess of the reductions required to
meet other requirements or relied upon
in the modeled attainment
demonstration,®3 and there is case law
supporting the EPA’s interpretation in
this regard.5* However, in Bahr v. EPA,
the Ninth Circuit rejected the EPA’s
interpretation of CAA section 172(c)(9)
as allowing for approval of already
implemented control measures as
contingency measures.5% The Ninth
Circuit concluded that contingency
measures must be measures that would
take effect at the time the area fails to
make RFP or to attain by the applicable
attainment date, not before.56 Thus,
within the geographic jurisdiction of the
Ninth Circuit, states cannot rely on
already implemented control measures
to comply with the contingency

53 See, e.g., 62 FR 15844 (April 3, 1997) (direct
final rule approving an Indiana ozone SIP revision);
62 FR 66279 (December 18, 1997) (final rule
approving an Illinois ozone SIP revision); 66 FR
30811 (June 8, 2001) (direct final rule approving a
Rhode Island ozone SIP revision); 66 FR 586
(January 3, 2001) (final rule approving District of
Columbia, Maryland, and Virginia ozone SIP
revisions); and 66 FR 634 (January 3, 2001) (final
rule approving a Connecticut ozone SIP revision).

54 See, e.g., LEAN v. EPA, 382 F.3d 575 (5th Cir.
2004) (upholding contingency measures that were
previously required and implemented where they
were in excess of the attainment demonstration and
RFP SIP).

55 Bahr v. EPA, 836 F.3d 1218, at 1235-1237 (9th
Cir. 2016).

56 Id. at 1235-1237.
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measure requirements under CAA
sections 172(c)(9) and 182(c)(9).57

2. Summary of the State’s Submission

The District and CARB adopted the
2016 Ozone Plan prior to the Bahrv.
EPA decision, and it relies upon surplus
emissions reductions from already
implemented control measures in the
RFP milestone years to demonstrate
compliance with the RFP milestone
contingency measure requirements of
CAA sections 172(c)(9) and 182(c)(9).58
With respect to the attainment
contingency measure requirements, the
2016 Ozone Plan relies upon the
incremental reduction in emissions in
the year following the attainment year
relative to the emissions in the
attainment year due to continuing
benefits from already implemented
control measures, and on the aggregate
emission reduction commitment made
by CARB in the 2016 State Strategy for
San Joaquin Valley.>9

In the 2018 SIP Update, CARB revises
the RFP demonstration for the 2008
ozone standards for the San Joaquin
Valley nonattainment area and
recalculates the extent of surplus
emission reductions (i.e., surplus to
meeting the RFP milestone requirement
for a given milestone year) in the
milestone years, and updates the
estimate of the incremental reduction in
emissions in the year following the
attainment year (relative to the
attainment year). In light of the Bahr v.
EPA decision, however, the 2018 SIP
Update does not identify such surplus
or incremental emissions reductions as
contingency measures. Instead, the 2018
SIP Update includes a contingency
measure that would take effect upon a
failure to meet an RFP milestone or
upon a failure to attain the 2008 ozone
standards by the applicable attainment
date.

The new contingency measure,
referred to as the “Enhanced

57 The Bahr v. EPA decision involved a challenge
to an EPA approval of contingency measures under
the general nonattainment area plan provisions for
contingency measures in CAA section 172(c)(9),
but, given the similarity between the statutory
language in section 172(c)(9) and the ozone-specific
contingency measure provision in section 182(c)(9),
we find that the decision affects how both sections
of the Act must be interpreted.

58 See the 2016 Ozone Plan, chapter 6, section 6.3.

59 See the 2016 Ozone Plan, chapter 6, section 6.4
and CARB’s Staff Report, ARB Review of the San
Joaquin Valley 2016 Plan for the 2008 8-Hour
Ozone Standard, release date June 17, 2016, pages
21 and 22. CARB’s aggregate commitment is to
achieve emission reductions in the San Joaquin
Valley of 8 tpd of NOx by 2031. In our August 31,
2018 proposed action on portions of the 2016
Ozone Plan (83 FR 44528, at 44547), we proposed
to approve the aggregate 8-tpd NOx commitment by
CARB from the 2016 State Strategy as a SIP
strengthening measure.

Enforcement Activities Program,” is
described in chapter X (‘“Contingency
Measures”), section C of the 2018 SIP
Update. In short, under the Enhanced
Enforcement Activities Program, within
60 days of a determination by the EPA
that the San Joaquin Valley
nonattainment area failed to meet an
RFP milestone or to attain the 2008
ozone NAAQS by the applicable
attainment date, the CARB Executive
Officer would direct enhanced
enforcement activities in San Joaquin
Valley consistent with the findings and
recommendations in a report (referred to
as the Enhanced Enforcement Report)
that is to be prepared and published
within 60 days of the triggering event.
In the 2018 SIP Update, CARB indicates
that the Enhanced Enforcement Report
will, among other things, describe the
compliance status of stationary and
mobile sources in the area, determine
the probable cause of the failure of RFP
or attainment, and specify the type and
quantity of additional enforcement
resources that will be directed to the
area. Lastly, through its resolution of
adoption of the 2018 SIP Update, CARB
added a menu of specific enforcement
activity measures, one or more of which
must be identified in the Enhanced
Enforcement Report and implemented
within 60 days of a triggering event.60
In chapter X (“Contingency
Measures”’) of the 2018 SIP Update,
CARB indicates that compliance with
the contingency measure requirements
of the CAA necessitates that individual
air districts adopt a local contingency
measure or measures to complement
CARB’s Enhanced Enforcement
Activities Program measure. To address
the contingency measure requirement
for the 2008 ozone standards in the San
Joaquin Valley nonattainment area, the
District has committed to adopt and
submit a contingency measure to CARB
within 11 months of the EPA’s final
conditional approval of the contingency
measure element of the 2016 Ozone
Plan, as supplemented by the relevant
portions of the 2018 SIP Update.6* The
District’s specific commitment is to
revise the district’s current architectural
coatings rule to remove the exemption
for architectural coatings sold in
containers with a volume of one liter or
less if the EPA determines that the San
Joaquin Valley nonattainment area has
missed an RFP milestone or failed to
attain the 2008 ozone NAAQS by the
applicable attainment date. The District

60 CARB Resolution 18-50, dated October 25,
2018, attachment B.

61 Sheraz Gill, Deputy Air Pollution Control
Officer, letter to Richard Corey, Executive Officer,
CARB and Michael Stoker, Regional Administrator,
EPA Region IX, dated October 18, 2018.

further commits to submit the revised
architectural coatings rule to CARB
within 11 months of final EPA action.
CARB has attached the District’s
commitment to revise the architectural
coatings rule to a letter committing to
adopt and submit the revised rule to the
EPA within one year of the EPA’s final
action on the contingency measure
element of the 2016 Ozone Plan (and
related portions of the 2018 SIP
Update).62

3. The EPA’s Review of the State’s
Submission

We have evaluated the contingency
measure provisions in the 2016 Ozone
Plan, the 2018 SIP Update, and the
commitments by the District and CARB
to adopt and submit a district
contingency measure within one year of
the EPA’s final action and have
concluded that, collectively, these
materials provide the basis for us to
propose conditional approval of the
2016 Ozone Plan and the relevant
portions of 2018 Update.

First, we find that CARB’s Enhanced
Enforcement Activities Program
measure and the revision to the
architectural coatings rule (once
adopted) represent additional controls
or measures to be implemented in the
event San Joaquin Valley fails to make
RFP or to attain the NAAQS by the
applicable attainment date. We also find
that CARB’s Enhanced Enforcement
Activities Program contains, and the
revised architectural coatings rule will
contain, triggering mechanisms and
schedules for implementation for the
additional measures. Furthermore, the
contingency measures are designed to
be implemented without significant
further action by the State or the EPA.63
As such, CARB’s Enhanced Enforcement
Activities Program measure is
structured, and the District’s intended
measure, as described in the
commitment, will be structured, to meet
the requirements of CAA sections

62 Letter from Dr. Michael Benjamin, Chief, CARB
Air Quality Planning and Science Division, to
Michael Stoker, Regional EPA Region IX
Administrator, dated October 20, 2018.

63 We recognize that CARB’s Enhanced
Enforcement Activities Program calls for the
preparation of a report before specific actions are
taken; however, we view the preparation of the
report as a ministerial act that does not require
significant action on the part of CARB or the EPA,
e.g., does not depend upon rulemaking or any
action by the CARB Board. Furthermore, in
adopting the 2018 SIP Update, the CARB Board
strengthened the Enhanced Enforcement Activities
Program contingency measure by adopting a menu
of specific actions, one or more of which must be
included in the report for implementation
beginning 60 days after the triggering event. See
CARB Resolution 18-50, October 25, 2018,
attachment B (“Menu of Enhanced Enforcement
Actions”).
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172(c)(9) and 182(c)(9) consistent with
the Bahr v. EPA decision.

As noted above, neither the CAA nor
the EPA’s implementing regulations for
the ozone NAAQS establish a specific
amount of emissions reductions that
implementation of contingency
measures must achieve, but we
generally expect that contingency
measures should provide for emissions
reductions approximately equivalent to
one year’s worth of RFP, which, for
ozone, amounts to reductions of 3
percent of the baseline emissions
inventory for the nonattainment area.
For the 2008 ozone standards in the San
Joaquin Valley nonattainment area, one
year’s worth of RFP is approximately
11.4 tpd of VOC or NOx reductions.54

The 2018 SIP Update does not include
a specific estimate of the emissions
reductions that would be achieved by
the Enhanced Enforcement Activities
program. We recognize the difficulty in
calculating such an estimate given the
nature of the measure and the range of
enforcement actions that could be taken,
but we believe that the enhanced
enforcement program would achieve
emissions reductions above and beyond
those that would otherwise be achieved.
The District’s intended contingency
measure, i.e., the removal of the small-
container exemption from the current
local architectural coatings rule in the
SIP upon a triggering event, lends itself
more easily to quantification of
potential additional emission
reductions. Based on emissions
estimates developed in connection with
the removal of the same small-container
exemption from the comparable South
Coast Air Quality Management District’s
architectural coatings rule, we estimate
that the removal of the exemption
would achieve roughly 1 tpd reduction
of VOC in San Joaquin Valley.65

Considered togecgher, as described
above, the two contingency measures
can be quantified to achieve
approximately 1 tpd of VOC emissions
reductions. Thus the contingency
measures, considered in isolation, can
be quantified to achieve far less than
one year’s worth of RFP (11.4 tpd of
VOC or NOx). However, the 2018 SIP
Update presents the contingency
measures within the larger SIP planning
context and concludes that the
emissions reductions from the two
contingency measures are sufficient to
meet CAA contingency measure

64The 2011 baseline for VOC and NOx is 378.7
tpd and 375.6 tpd, respectively, as shown in table
VIII-1 of the 2018 SIP Update. Three percent of the
baselines is 11.4 tpd of VOC and 11.3 tpd of NOx,
respectively.

65 The basis for this estimate is detailed in section
1I of the TSD accompanying this rulemaking.

requirements when considered in
conjunction with the surplus emissions
reductions estimated to be achieved in
the RFP milestone years and the
incremental emissions reductions
projected to occur in the year following
the attainment year. Although these
surplus emission reductions and
incremental emissions reductions result
from existing (i.e., already
implemented) measures that are not
appropriate as contingency measures
under the Bahr v. EPA court’s
interpretation of CAA section 172(c)(9),
they nonetheless provide additional
emission reductions that will improve
the ambient ozone levels in the San
Joaquin Valley 2008 ozone
nonattainment area in the event that
RFP or attainment are not met.

In this case, “surplus” refers to
emissions reductions over and above the
reductions necessary to demonstrate
RFP in San Joaquin Valley for the 2008
ozone standards. More specifically,
table VIII-2 in the 2018 SIP Update
identifies surplus NOx reductions in the
various RFP milestone years. For San
Joaquin Valley, the estimates of surplus
NOx reductions vary for each RFP
milestone year but range from 92.4 tpd
(24.6 percent of 2011 baseline NOx) in
milestone year 2031 to 157.4 tpd (41.9
percent of 2011 baseline NOx) in
milestone year 2023. These represent
values that far eclipse one year’s worth
of RFP (11.4 tpd). The surplus reflects
already implemented regulations and is
primarily the result of vehicle turnover,
which refers to the ongoing replacement
by individuals, companies, and
government agencies of older, more
polluting vehicles and engines with
newer vehicles and engines designed to
meet more stringent CARB mobile
source emission standards. In light of
the extent of surplus NOx emissions
reductions in the RFP milestone years,
we agree with CARB that the emissions
reductions from the two contingency
measures would be sufficient to meet
the contingency measure requirements
of the CAA with respect to RFP
milestones, even though the measures
would achieve emissions reductions
lower than the EPA normally
recommends for reductions from such
measures.

For attainment contingency measure
purposes, we view the emissions
reductions from the two contingency
measures in the context of the expected
reduction in emissions within the San
Joaquin Valley nonattainment area for
the 2008 ozone NAAQS in the year
following the attainment year (relative
to those occurring in the attainment
year). Based on the emission inventories
in the Appendix A to the 2018 SIP

Update, we note that overall regional
emissions are expected to be
approximately 1 tpd of NOx lower in
2032 than in 2031.%6 Considered
together with the quantified 1 tpd
reduction from the contingency
measures, the adopted regulations
would not provide sufficient emissions
reductions to constitute one year’s
worth of RFP. However, as part of the
2016 State Strategy, CARB has made an
aggregate emission reduction
commitment of 8 tpd of NOx for San
Joaquin Valley by 2031 over and above
the reductions that are needed for any
other CAA purpose with respect to the
2008 ozone standards. Fulfillment of the
8-tpd commitment would reduce the
potential for the area to fail to attain the
2008 ozone NAAQS by the 2031
applicable attainment date. Under these
circumstances, given the reduced
potential for failure to attain and the
expected year-over-year net reduction in
regional emissions, we find that the
emissions reductions from the two
contingency measures are sufficient to
meet the contingency measure
requirements of the CAA with respect to
attainment.

For the above reasons, we propose to
conditionally approve the contingency
measure element of the 2016 Ozone
Plan, as modified by the 2018 SIP
Update, and supplemented by the
commitments by the District and CARB
to adopt and submit an additional
contingency measure, as meeting the
contingency measure requirements of
CAA sections 172(c)(9) and 182(c)(9).
Our proposed approval is conditional
because it relies upon a commitment to
adopt a specific enforceable contingency
measure. Conditional approvals are
authorized under CAA section 110(k)(4)
of the CAA.

V. Proposed Action

For the reasons discussed above,
under CAA section 110(k)(3), the EPA is
proposing to approve as a revision to the
California SIP the following portions of
the San Joaquin Valley 2016 Ozone
Plan 67 submitted by CARB on August
24, 2016:

e Base year emissions inventory as
meeting the requirements of CAA

66 A comparison of regional emissions totals in
2032 with those in 2031 shows that VOC emissions
are expected to be 1.05 tpd higher, and NOx
emissions are expected to be 2.14 lower, for a net
reduction of approximately 1 tpd of NOx.

67 As noted previously, the EPA has already
approved the portions of the 2016 Ozone Plan
(section 3.4 (“Reasonably Available Control
Technology (RACT) Demonstration”) and Appendix
C (“Stationary and Area Source Control Strategy
Evaluations”)) that relate to the RACT requirements
under CAA section 182(b)(2) and 40 CFR 51.1112.
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sections 172(c)(3) and 182(a)(1) and 40
CFR 51.1115.

The EPA is also proposing to approve
as a revision to the California SIP the
following portions of the 2018 SIP
Update to the California State
Implementation Plan, adopted by CARB
on October 25, 2018:

e RFP demonstration as meeting the
requirements of CAA sections 172(c)(2),
182(b)(1), and 182(c)(2)(B), and 40 CFR
51.1110(a)(2)(ii); and

¢ Motor vehicle emissions budgets for
the RFP milestone years of 2020, 2023,
2026, 2029, and the attainment year of
2031 (see table 5, above) because they
are consistent with the RFP
demonstration proposed for approval
herein and the attainment
demonstration previously proposed for
approval and meet the other criteria in
40 CFR 93.118(e).

Lastly, we are proposing to
conditionally approve the contingency
measure element of the 2016 Ozone
Plan, as modified by the 2018 SIP
Update, as meeting the requirements of
CAA sections 172(c)(9) and 182(c)(9)
based on commitments by CARB and
the District to supplement the element
through submission of a SIP revision
within 1 year of final conditional
approval action that will include a
revised District architectural coatings
rule.

The EPA is soliciting public
comments on the proposed actions
listed above, our rationales for the
proposed actions, and any other
pertinent matters related to the issues
discussed in this document. We will
accept comments from the public on
this proposal for the next 30 days and
will consider comments before taking
final action.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve state plans
and an air district rule as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 19, 2018.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2018-25885 Filed 11-28-18; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69

[WC Docket Nos. 17-144, 16143, 05-25;
FCC 18-146]

Regulation of Business Data Services
for Rate-of-Return Local Exchange
Carriers; Business Data Services in an
Internet Protocol Environment; Special
Access for Price Cap Local Exchange
Carriers

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission seeks
comment on proposals to eliminate ex
ante pricing regulation for price cap
incumbent LEGCs’ provision of TDM and
other transport business data services.
The Commission also seeks comment on
the conditions under which ex ante
pricing regulations should be eliminated
for lower capacity TDM transport
business data services offerings by rate-
of-return carriers opting in to the
Commission’s new light-touch
regulatory framework. With these steps,
the Commission continues its ongoing
efforts to modernize regulations for the
dynamic and evolving business data
services market.

DATES: Comments are due on or before
January 14, 2019. Reply comments are
due on or before February 12, 2019.
ADDRESSES: Federal Communications
Commission, 445 12th St. SW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Justin Faulb, Wireline Competition
Bureau, Pricing Policy Division, at
202—418-1589 or via email at
justin.faulb@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Further Notice of Proposed Rulemaking,
and Further Notice of Proposed
Rulemaking, released October 24, 2018.
A full-text copy may be obtained at the
following internet address: https://
drupal7admin.fcc.gov/document/fcc-
spurs-competition-rural-business-data-
services-0.

Background

1. In light of the Eighth Circuit Court’s
recent decision upholding the bulk of
the Commission’s price cap BDS Order,
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but finding that the Commission
provided insufficient notice of its
decision to end ex ante pricing
regulation of TDM transport services
offered by price cap carriers, we now
propose to eliminate ex ante pricing
regulation of price cap incumbent LECs’
provision of TDM transport and other
transport (i.e., non-end user channel
termination) business data services and
seek comment on this proposal. We also
take this opportunity to seek comment
on the circumstances under which we
should eliminate ex ante pricing
regulation of lower capacity TDM
transport services (at or below a DS3
bandwidth) offered by those rate-of-
return carriers that receive fixed high-
cost universal service support and elect
the lighter touch regulatory framework.

A. Eliminating Ex Ante Pricing
Regulation of TDM Transport Services
Provided by Price Cap Carriers

2. For the better part of the last two
decades, in response to increasing
competition for TDM transport in areas
of the country served by price cap
carriers, the Commission has
consistently worked to modify and
streamline regulation of such services.
Most TDM transport offered by price
cap carriers has been subject to some
form of pricing flexibility as a result of
the Commission’s 1999 Pricing
Flexibility Order. In adopting the Pricing
Flexibility Order, the Commission
acknowledged that, because transport
services encompass higher capacity
middle-mile segments of the network,
facility-based entry was more likely to
occur for those services than for end
user channel terminations, and therefore
set lower thresholds for carriers to
demonstrate competition and obtain
pricing flexibility. Although the
Commission suspended further grants of
pricing flexibility in 2012, it did not
revoke any pricing flexibility previously
granted.

3. In the BDS Order, the Commission
evaluated the record before it and
concluded that there was sufficient
competition to justify nationwide
pricing relief for TDM transport offered
by price cap carriers. The record shows,
for example, that some major urban
areas have as many as 28 transport
competitors while second-tier MSAs
commonly have more than a dozen
competitors. More broadly, the record
shows that in 2013, 92.1% of buildings
served with BDS demand in price cap
territories were within a half mile of
competitive fiber transport facilities.
Further, the record shows that 89.6% of
all price cap census blocks with BDS
demand had at least one served building
within a half mile of competitive fiber.

Thus, the Commission found that ‘“‘the
vast majority”’ of locations featuring
BDS demand had competitive fiber
within close proximity. The
Commission added that its data were
conservative given the limits of the 2015
Collection, and that the data in that
collection are from 2013, and therefore
necessarily understate the level of
current competition.

4. On appeal, the Eighth Circuit Court
largely affirmed the BDS Order, but
found the Commission did not provide
adequate notice on the narrow issue of
ending ex ante pricing regulation of
TDM transport services. The court
vacated those portions of the BDS Order
dealing with TDM transport and
remanded them to the Commission for
further action, which we initiate here.

5. The current record includes “strong
evidence of substantial competition” in
price cap TDM transport markets. In
addition to showing that there is
“widespread deployment of competitive
transport networks” in price cap areas,
the record also indicates that transport
services are “typically higher volume
services . . . which can more easily
justify competitive investment and
deployment.”

6. In light of the current record of
substantial competition and competitive
pressure on TDM transport services in
price cap areas, we now propose to
eliminate nationwide ex ante pricing
regulation of price cap carriers’ TDM
transport services and seek comment on
our proposal. Specifically, we propose
granting price cap carriers forbearance
pursuant to section 10 of the
Communications Act of 1934, as
amended (the Act) from section 203
tariffing requirements for their TDM
transport business data services and
other transport special access service
offerings. Consistent with the transition
adopted in the BDS Order for packet-
based and higher capacity TDM BDS,
we propose permissive detariffing for
price cap carriers’ TDM transport
services for a transition period, followed
thereafter by mandatory detariffing of
these business data services. We
propose to end the transition period for
price cap carriers’ TDM transport
services on the same date that the
transition period mandated by the BDS
Order for price cap carriers’ other BDS
services is scheduled to end—August 1,
2020—to align these transition periods
and simplify their administration. In
addition, we propose, for six (6) months
following the effective date of an order
adopting final rules, to require price cap
carriers to freeze the tariffed rates for
their TDM transport services, as long as
those services remain tariffed. We seek
comment on these proposals.

7. We propose that during this
transition, tariffing for these transport
services will be permissive—the
Commission will accept new tariffs and
revisions to existing tariffs for the
affected services. Apart from the rate
freeze noted above, carriers will no
longer be required to comply with price
cap regulation for these services, and
once the rules proposed in this Second
Further Notice are effective, carriers that
wish to continue filing tariffs under the
permissive detariffing regime would be
free to modify such tariffs to reflect the
new regulatory structure outlined in this
Second Further Notice for the affected
services. We propose allowing price cap
carriers to remove the relevant portions
of their tariffs for the affected services
at any time during the transition, and
for the rate freeze to no longer apply to
services that are not tariffed. We
propose that once the transition ends,
no price cap carrier may file or maintain
any interstate tariffs for affected
business data services. We seek
comment on these proposals.

8. We also seek comment on our
analysis of the TDM transport market for
price cap carriers. To what extent does
the Commission’s competitive analysis
in the BDS Order continue to represent
an accurate assessment of the
competitive nature of the TDM transport
market in price cap areas? Has the
market for TDM transport in price cap
areas changed materially since the
Commission adopted the BDS Order? Is
there evidence that competition for
TDM transport has changed in these
markets since the Commission last
analyzed this market? Are there
providers of TDM transport that were
not identified by the 2015 Collection?
How has this growth in competition
impacted demand for TDM transport? In
addition to the evidence the
Commission previously considered in
finding that there is sufficient
competition to justify nationwide
pricing relief for TDM transport offered
by price cap carriers, there are
indications that cable providers’ market
share of lower speed business data
services continues to grow significantly.
As a competitor, cable operators self-
provision all aspects of their BDS,
including transport functionality, and
rarely, if ever, collocate at incumbent
LEC end offices. This increased
competition from cable operators is in
addition to competition from other
providers. Given that cable competition
does not typically rely on the TDM
transport provided by incumbent local
exchange carriers because they have
built out their own networks, how
should we factor such competition into
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a comprehensive analysis of TDM
transport competition in price cap
areas? Additionally, to what extent has
the increase in demand for packet-based
business data services and the resulting
decrease in demand for TDM services
affected competition for TDM transport?

9. We seek comment on whether we
should consider any alternatives to
removing ex ante pricing regulation for
TDM transport offered by price cap
carriers to better align our regulation
with the dynamic and evolving nature
of the business data services market.
Should we, for example, adopt a
competitive market test to measure the
competitiveness of TDM transport
offerings in areas served by price cap
carriers? If so, how should such a test
be structured? Should such a test assess
competition using the counties served
by price cap carriers as the relevant
geographic market, as we do with the
competitive market test for price cap
carriers’ lower capacity TDM end user
channel terminations? Alternatively,
should we use the same competitive
market test for TDM transport offerings
of price cap carriers as we do for lower
capacity TDM end user channel
terminations offered by price cap
carriers? If we adopt a competitive
market test for TDM transport offered by
price cap carriers, how should we
implement the results of such a test?
Should we adopt similar transition
provisions as those we adopted for the
competitive market test for end user
channel terminations in the BDS Order?

10. We invite interested parties to
submit any additional data or
information regarding the state of
competition for TDM transport services
in price cap areas. Are there more
current data available on the state of
competition for TDM transport services
that could enhance our analysis of this
market? Are there any other ways of
measuring or estimating competition for
TDM transport in areas served by price
cap carriers that have not already been
used by the Commission? Are there
other types of data that could represent
a proxy for competition in the TDM
transport market in areas served by
price cap carriers? While the data in the
2015 Collection are not as current as
some more recent sources, the collection
nonetheless remains the most
comprehensive source of data for
business data services. We will therefore
again make these data available to
interested parties using the same
procedures the Commission previously
used.

B. Eliminating Ex Ante Pricing
Regulation of Lower Capacity TDM
Transport Provided by Carriers That
Receive Fixed Universal Service Support
and Elect Incentive Regulation for Their
BDS Offerings

11. We also seek comment on
providing a path to eliminating ex ante
pricing regulation of lower capacity (i.e.,
at or below a DS3 bandwidth level)
TDM transport services, including other
transport (i.e., non-end user channel
termination) special access services,
offered by rate-of-return carriers that
receive fixed high-cost universal service
support, and elect our new lighter touch
regulatory framework (electing carriers)
for their BDS. In that framework,
electing carriers’ lower capacity circuit-
based BDS, including their TDM
transport and end user channel
terminations, are converted to incentive
regulation, and are offered subject to
pricing flexibility that includes contract
tariff pricing and term and volume
discount plans. We also adopt a
competitive market test for removing ex
ante pricing regulation from electing
carriers’ lower capacity TDM end user
channel terminations. However, based
on the current record, we declined to
adopt a competitive market test for
electing carriers’ lower capacity TDM
transport, nor did we eliminate all ex
ante pricing regulation for lower
capacity TDM transport provided by
electing carriers. As the Commission
explained in the Notice, competition for
electing carriers’ lower capacity TDM
transport may not be as robust in the
less dense and more rural study areas
that rate-of-return carriers typically
serve, compared to denser and more
populated price cap study areas.

12. The Commission has long
recognized transport is more
competitive than end user channel
terminations and required a different
competitive showing for reduced
pricing regulation. Given that we are
proposing to eliminate ex ante pricing
regulation of TDM transport services in
price cap areas, we also seek further
comment on whether, and under what
circumstances, we should remove ex
ante pricing regulation for electing
carriers’ lower capacity TDM transport.
We previously declined to remove ex
ante pricing regulation of TDM transport
services because the record lacks data
sufficient to justify such a step. We
invite commenters to provide or identify
data that would justify further pricing
deregulation of electing carriers’ lower
capacity TDM transport.

13. If there are such data, should we
use that data to adopt a competitive
market test for determining whether to

relieve electing carriers’ lower capacity
TDM transport of ex ante pricing
regulation in a particular study area?
Were we to adopt a competitive market
test for electing carriers’ lower capacity
TDM transport, how should it be
structured? Should such a test largely
mirror the structure of the current
electing carrier competitive market test
for lower capacity TDM end user
channel terminations?

14. If we adopt a competitive market
test for lower capacity TDM transport
offered by electing carriers, how should
we implement the results of such a test?
Should we adopt similar transition
provisions as those we adopt for the
competitive market test for electing
carriers’ lower capacity TDM end user
channel terminations? Are there any
reasons to structure the transition
differently?

15. In the alternative, we seek
comment on whether we should remove
ex ante pricing regulations for lower
capacity TDM transport offered by
electing carriers nationwide. Is there
data available that would show
nationwide competition sufficient to
remove ex ante pricing regulation? How
would we analyze the data given the
variability of competition in areas
served by electing rate-of-return
carriers? Is there evidence of
competition for lower capacity TDM
transport in these areas consistent with
the competition the Commission
determined was present in price cap
areas nationwide?

16. We also seek comment on AT&T’s
recommendation that we base our
decisions on data specific to electing
carriers and their operating territories.
We recognize that a large data collection
would be a burden on rate-of-return
carriers’ limited resources, and we want
to avoid imposing unnecessary
regulatory burdens on them. We
therefore request that commenters
provide or identify additional data or
other information relevant to the status
of competition for lower capacity TDM
transport in the study areas served by
the rate-of-return carriers eligible to
elect incentive regulation, including
data on transport competition and
competitive fiber deployment. Are there
existing data collections that could be
used as a proxy for the presence of
lower capacity TDM transport
competition in areas served by rate-of-
return carriers eligible to elect incentive
regulation? For example, in the BDS
Order, the Commission relied in part on
competitive fiber maps, building
locations, and Census data to assess
competition for TDM transport in price
cap areas. Alternatively, Petitioners
submitted a study in the record of this



Federal Register/Vol. 83, No. 230/ Thursday, November 29, 2018/Proposed Rules

61361

proceeding that included certain types
of demographic and competitive data
that they contend are reasonable proxies
for lower capacity TDM transport
competition in their service areas.
Parties should comment on the
usefulness of these proxies and whether
there are others that could provide a
reasonable basis for Commission action.

1. Need for, and Objectives of, the
Proposed Rules

17. In the FNPRMs, we propose
changes to, and seek comment on, the
appropriate regulatory treatment of
TDM transport business data services
(BDS) offerings offered by both price cap
carriers and rate-of-return carriers that
receive fixed universal service support
and elect incentive regulation. In the
FNPRMs, the Commission proposes to
remove ex ante pricing regulation from
TDM transport business data services
offered by price cap carriers and seeks
comment on doing so for rate-of-return
carriers.

a. Legal Basis

18. The legal basis for any action that
may be taken pursuant to the FNPRMs
is contained in sections 1, 4(i), 10, and
201(b) of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
160, and 201(b).

2. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

19. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and by the rule
revisions on which the FNPRMs seek
comment, if adopted. The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term “‘small business”
has the same meaning as the term
“small-business concern” under the
Small Business Act. A “small-business
concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

a. Total Small Entities

20. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. Our actions, over time,
may affect small entities that are not
easily categorized at present. We
therefore describe here, at the outset,
three broad groups of small entities that
could be directly affected herein. First,
while there are industry specific size

standards for small businesses that are
used in the regulatory flexibility
analysis, according to data from the
SBA’s Office of Advocacy, in general a
small business is an independent
business having fewer than 500
employees. These types of small
businesses represent 99.9% of all
businesses in the United States which
translates to 28.8 million businesses.

21. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of August 2016,
there were approximately 356,494 small
organizations based on registration and
tax data filed by nonprofits with the
Internal Revenue Service (IRS).

22. Finally, the small entity described
as a ‘“‘small governmental jurisdiction”
is defined generally as ““governments of
cities, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” U.S. Census Bureau data
from the 2012 Census of Governments
indicates that there were 90,056 local
governmental jurisdictions consisting of
general purpose governments and
special purpose governments in the
United States. Of this number there
were 37,132 general purpose
governments (county, municipal and
town or township) with populations of
less than 50,000 and 12,184 special
purpose governments (independent
school districts and special districts)
with populations of less than 50,000.
The 2012 U.S. Census Bureau data for
most types of governments in the local
government category shows that the
majority of these governments have
populations of less than 50,000. Based
on these data we estimate that at least
49,316 local government jurisdictions
fall in the category of “small
governmental jurisdictions.”

b. Broadband Internet Access Service
Providers

23. Internet Service Providers
(Broadband). Broadband internet
service providers include wired (e.g.,
cable, DSL) and VoIP service providers
using their own operated wired
telecommunications infrastructure fall
in the category of Wired
Telecommunication Carriers. Wired
Telecommunications Carriers are
comprised of establishments primarily
engaged in operating and/or providing
access to transmission facilities and
infrastructure that they own and/or
lease for the transmission of voice, data,
text, sound, and video using wired
telecommunications networks.
Transmission facilities may be based on

a single technology or a combination of
technologies. The SBA size standard for
this category classifies a business as
small if it has 1,500 or fewer employees.
U.S. Census data for 2012 show that
there were 3,117 firms that operated that
year. Of this total, 3,083 operated with
fewer than 1,000 employees.
Consequently, under this size standard
the majority of firms in this industry can
be considered small.

c. Wireline Providers

24. Wired Telecommunications
Carriers. The U