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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 214
RIN 1615-AC63

DEPARTMENT OF LABOR
Office of the Secretary of Labor
20 CFR Part 655

29 CFR Parts 18 and 503
RIN 1290-AA43

Discretionary Review by the Secretary
of Labor

AGENCY: U.S. Citizenship and
Immigration Services, Department of
Homeland Security and Office of the
Secretary, Department of Labor.

ACTION: Direct final rule; withdrawal.

SUMMARY: Due to the receipt of a
significant adverse comment, the
Department of Homeland Security and
the Department of Labor (Departments)
are jointly withdrawing the January 4,
2021, direct final rule (DFR) that would
have extended DOL’s recently
established system of discretionary
Secretary of Labor review to H-2B
temporary labor certification cases
(H—2B cases) pending before or decided
by the Department of Labor’s Board of
Alien Labor Certification Appeals and
made technical, conforming changes to
regulations governing the timing and
finality of those decisions and of
decisions from the Department of
Labor’s Administrative Review Board in
H-2B cases.

DATES: As of February 2, 2021, the direct
final rule published at 86 FR 1 on
January 4, 2021, is withdrawn.

FOR FURTHER INFORMATION CONTACT:
Todd Smyth, General Counsel, U.S.
Department of Labor, Office of
Administrative Law Judges, 800 K Street
NW, Washington, DC 20001-8002;
telephone (513) 684—-3252. Individuals

with hearing or speech impairments
may access the telephone number above
by TTY by calling the toll-free Federal
Information Relay Service at (800) 877—
8339.

SUPPLEMENTARY INFORMATION: In the
DFR, the Departments stated that if a
significant adverse comment was
submitted by January 19, 2021, the
Departments would publish a timely
withdrawal in the Federal Register
informing the public that the DFR will
not take effect. The Departments
received a significant adverse comment
prior to the close of the comment period
and are therefore withdrawing the DFR.
The Departments may address all
comments, as appropriate, in a new
final rule based upon the proposed rule
also published in the Federal Register
on January 4, 2021 (86 FR 29).

List of Subjects
20 CFR Part 655

Administrative practice and
procedure, Labor certification processes
for temporary employment.

29 CFR Part 18

Administrative practice and
procedure, Labor.

29 CFR Part 503

Administrative practice and
procedure, Obligations; Enforcement,
Immigration and Nationality Act,
Temporary alien non-agricultural
workers.

m Accordingly, the amendments to 20
CFR part 655 and 29 CFR parts 18 and
503, published in the Federal Register
on January 4, 2021 (86 FR 1), which
were to take effect February 3, 2021, are
withdrawn as of February 2, 2021.

Milton Al Stewart,

Acting Secretary of Labor.

David P. Pekoske,

Acting Secretary of Homeland Security.
[FR Doc. 2021-02317 Filed 2—-2-21; 8:45 am]
BILLING CODE

FEDERAL RESERVE SYSTEM

12 CFR Parts 217, 225, 238, and 252

[Regulations Q, Y, LL, and YY; Docket No.
R-1724]

RIN 7100-AF95

Capital Planning and Stress Testing
Requirements for Large Bank Holding
Companies, Intermediate Holding
Companies and Savings and Loan
Holding Companies

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Final rule.

SUMMARY: The Board is adopting a final
rule (final rule) to tailor the
requirements in the Board’s capital plan
rule (capital plan rule) based on risk.
Specifically, as indicated in the Board’s
October 2019 rulemaking that updated
the prudential framework for large bank
holding companies and U.S.
intermediate holding companies of
foreign banking organizations (tailoring
framework), the final rule modifies the
capital planning, regulatory reporting,
and stress capital buffer requirements
for firms subject to “Category IV”’
standards under that framework. To be
consistent with recent changes to the
Board’s stress testing rules, the final rule
makes other changes to the Board’s
stress testing rules, Stress Testing Policy
Statement, and regulatory reporting
requirements, such as the assumptions
relating to business plan changes and
capital actions and the publication of
company-run stress test results for
savings and loan holding companies.
The final rule also applies the capital
planning and stress capital buffer
requirements to covered saving and loan
holding companies subject to Category
11, Category III, and Category IV
standards under the tailoring
framework.

DATES: The final rule is effective April
5, 2021.

FOR FURTHER INFORMATION CONTACT:
Constance Horsley, Deputy Associate
Director, (202) 452-5239, Mark
Handzlik, Manager (202) 4756316,
Sean Healey, Lead Financial Institution
Policy Analyst, (202) 912—-4611, Hillel
Kipnis, Senior Financial Institution
Policy Analyst II, (202) 452-2924, John
Simone, Senior Financial Institution
Policy Analyst II, (202) 245-4256,
Brendan Rowan, Senior Financial



7928

Federal Register/Vol. 86, No. 21/Wednesday, February 3, 2021/Rules and Regulations

Institution Policy Analyst I, (202) 475—
6685, and Palmer Osteen, Financial
Institution Policy Analyst II, (202) 785—
6025, Division of Supervision and
Regulation; Benjamin McDonough,
Associate General Counsel, (202) 452—
2036, Julie Anthony, Senior Counsel,
(202) 475-6682, Asad Kudiya, Senior
Counsel, (202) 475-6358, Jonah Kind,
Counsel, (202) 452—2045, or Jasmin
Keskinen, Attorney, (202) 475-6650,
Legal Division, Board of Governors of
the Federal Reserve System, 20th Street
and Constitution Avenue NW,
Washington, DC 20551. Users of
Telecommunication Device for Deaf
(TDD) only, call (202) 263-4869.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Changes to the Capital Plan Rule
A. Introduction
i. Background on Capital Planning, Stress
Testing and Stress Capital Buffer
Requirements
ii. Background on Tailoring Framework
iii. Overview of Proposed Rule and
Summary of Comments
iv. Overview of Final Rule
B. Changes to Capital Planning
Requirements for Firms Subject to
Category IV Standards
C. Calculation and Timing of the Stress
Capital Buffer Requirement for Firms
Subject to Category IV Standards
D. Changes to Stress Test Rules for Firms
With Total Consolidated Assets of at
Least $100 Billion
i. Business Plan Change Assumption
ii. Changes to Reporting Requirements
Related to Stress Test Rule Changes
E. Covered Savings and Loan Holding
Companies
i. Application of Capital Plan Rule
ii. Stress Test Rule Changes
F. Definition of Common Stock Dividend
in Capital Plan Rule
G. Impact Analysis
II. Board Guidance on Capital Planning
III. Administrative Law Matters
A. Paperwork Reduction Act
B. Regulatory Flexibility Act
C. Solicitation of Comments of Use of Plain
Language

1The common equity capital ratios of firms
subject to Comprehensive Capital Analysis and

Review (CCAR) have more than doubled since 2009.

Combined, these firms hold more than $1 trillion
of common equity tier 1 capital and are
substantially more resilient than they were ten
years ago.

2 See 12 CFR 225.8; see also Capital Plans, 76 FR
74631 (Dec. 1, 2011). Originally, as a part of the
capital plan rule, the Federal Reserve could object
to a firm’s capital plan based on a qualitative
assessment. A subsequent rulemaking changed this
requirement such that after CCAR 2020 no firm will
be subject to a potential qualitative objection if the
firm successfully passed several qualitative

I. Changes to the Capital Plan Rule
A. Introduction

i. Background on Capital Planning,
Stress Testing and Stress Capital Buffer
Requirements

Stress testing is a core element of the
Board’s regulatory framework and
supervisory program for large firms.
Stress testing enables the Board to
assess whether large firms have
sufficient capital to absorb potential
losses and continue lending under
severely adverse conditions. Experience
has demonstrated that rigorous stress
testing—together with stronger capital
requirements implemented in the
Board’s capital rule—have significantly
improved the resilience of the U.S.
banking system.?

The Board implemented its capital
plan rule to require large firms to
develop and maintain capital plans
supported by robust processes for
assessing their capital adequacy, in
2011.2 The Board made changes to its
regulatory capital rule—which
establishes minimum regulatory capital
requirements—in 2013. These changes
address weaknesses observed during the
2008-2009 financial crisis, including
the establishment of a minimum
common equity tier 1 (CET1) capital
requirement and a fixed capital
conservation buffer equal to 2.5 percent
of risk-weighted assets.3

In March 2020, the Board adopted a
final rule (stress capital buffer rule) to
integrate its capital plan rule and
regulatory capital rule through the
establishment of a stress capital buffer
requirement, creating a single, risk-
sensitive framework for large banking
organizations.* To achieve individually
tailored and risk-sensitive capital
requirements for banking organizations
subject to the capital plan rule, the
stress capital buffer rule establishes the
size of a firm’s stress capital buffer
requirement based in part on a
supervisory stress test conducted by the
Federal Reserve.

The stress capital buffer rule included
several changes to the assumptions
embedded in the supervisory stress test,

evaluations. Amendments to the Capital Plan Rule,
84 FR 8953 (March 13, 2019). All firms subject to
the capital plan rule have successfully passed the
required number of qualitative evaluations such
that no firms are subject to the qualitative objection
going forward. As a result, the final rule revises the
capital plan rule to remove references to the
qualitative objection.

3 See 12 CFR part 217. Large banking
organizations also became subject to a
countercyclical capital buffer requirement, and the
largest and most systemically important firms—
global systemically important bank holding
companies, or GSIBs—became subject to an
additional capital buffer based on a measure of their

notably removing the assumption that
firms make all planned common
distributions and excluding material
business plan changes from the stress
capital buffer requirement calculation.
Previously, under the Comprehensive
Capital Analysis and Review (CCAR),
the Board assumed that a firm would
continue to make all planned dividends
and share repurchases under stress, and
therefore required firms to pre-fund
nine quarters of planned dividends and
share repurchases. Under the stress
capital buffer rule, the Board no longer
assumes that a firm would continue to
make all planned dividends and share
repurchases under stress. The stress
capital buffer requirement includes
four-quarters of planned dividends in a
firm’s capital buffer requirements;
therefore, firms are subject to a pre-
funding requirement of four quarters of
planned dividends. This approach
recognizes the capital rule’s automatic
limitations on capital distributions
while continuing to promote forward-
looking capital planning and mitigate
pro-cyclicality.

Prior to the implementation of the
stress capital buffer rule, the impact of
expected material changes to a firm’s
business plan were incorporated into a
firm’s CCAR results. In order to simplify
the stress test framework and to reduce
burden, material business plan changes
are not included in the stress capital
buffer requirement. Instead, material
changes to a firm’s business plan
resulting from a merger or acquisition
are incorporated into a firm’s capital
and risk-weighted assets upon
consummation of the transaction.

ii. Background on Tailoring Framework

In October 2019, the Board issued a
final rule that established a revised
framework for applying prudential
standards to large firms to align
prudential standards more closely to a
large firm’s risk profile (tailoring rule).5
The tailoring rule established four
categories of prudential standards and
applies them based on indicators
designed to measure the risk profile of
a firm.6 Table I outlines the scoping

systemic risk, the GSIB surcharge. See Regulatory
Capital Rules: Implementation of Risk-Based
Capital Surcharges for Global Systemically
Important Bank Holding Companies, 80 FR 49082
(Aug. 14, 2015).

4 See Regulations Q, Y, and YY: Regulatory
Capital, Capital Plan, and Stress Test Rules, 85 FR
15576 (March 18, 2020).

5 See Prudential Standards for Large Bank
Holding Companies, Savings and Loan Holding
Companies, and Foreign Banking Organizations, 84
FR 59032 (Nov. 1, 2019).

6 The final rule increased the threshold for
general application of these standards from $50
billion to $100 billion in total consolidated assets.
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criteria for categories of prudential standards adopted in the final tailoring
standards adopted in the final tailoring  rule.
rule.
TABLE |—SCOPING CRITERIA FOR CATEGORIES OF PRUDENTIAL STANDARDS
Foreign
Category U.S. banking organizations banking

organizations

U.S. GSIBs and their depository institution subsidiaries

N/A.

egory |.

$700 billion or more in total assets; or $75 billion or more in cross-jurisdictional activity; and do not meet the criteria for Cat-

$250 billion or more in total assets; or $75 billion or more in weighted short-term wholesale funding, nonbank assets, or off-bal-
ance sheet exposure; and do not meet the criteria for Category | or II.

$100 billion or more in total assets; and do not meet the criteria for Category I-IlI.

The tailoring rule made two changes
to the stress testing rules for firms
subject to Category IV standards. First,
the tailoring rule removed the
requirement for firms subject to
Category IV standards to conduct and
publicly disclose the results of
company-run stress tests as defined in
the Board’s stress testing rules. Second,
the tailoring rule changed the frequency
of the supervisory stress test for firms
subject to Category IV standards from
annual to biennial.” In the tailoring rule,
the Board also foreshadowed that it
intended to provide greater flexibility to
firms subject to Category IV standards to
develop their annual capital plans and
consider additional regulatory reporting
burden relief in a separate proposal.8

As a part of the tailoring rule, covered
savings and loan holding companies
were made subject to the Board’s
supervisory stress test and company-run
stress test requirements in the same
manner as comparable bank holding
companies. In the tailoring rule, the
Board indicated that it would apply
capital planning requirements to savings
and loan holding companies as part of
a separate notice.

iii. Overview of Proposed Rule and
Summary of Comments

On October 7, 2020, the Board issued
a proposed rule (proposed rule or
proposal) that would have modified the
Board’s capital planning and stress
capital buffer requirements to be more

7 Both changes related to stress testing rules for
firms subject to Category IV standards—(1) to
remove the requirement to conduct and to publicly
disclose the results of the company-run stress tests;
and (2) to change the frequency of the supervisory
stress test to biennial—were consistent with
amendments to section 165 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-
Frank Act), Public Law 111-203, 124 Stat. 1376
(2010), made by the Economic Growth, Regulatory
Relief and Consumer Protection Act (EGRRCPA).
See Public Law 115-174, 132 Stat. 1296 (2018).

8 See 85 FR 15576, 15593, fn 57.

consistent with the tailoring
framework.® Specifically, for firms
subject to Category IV standards, the
proposal would have generally removed
the requirement under the capital plan
rule to calculate forward-looking
projections of capital under scenarios
provided by the Board. In addition, the
proposal would have reduced the
frequency with which the Federal
Reserve would calculate the decline in
the CET1 capital ratios for firms subject
to Category IV standards for purposes of
the stress capital buffer requirement, by
revising it from an annual to a biennial
calculation. The proposal also would
have given these firms the ability to
elect to participate in the supervisory
stress test—and receive an updated
stress capital buffer requirement—in a
year in which they would not generally
be subject to the supervisory stress
test.10

The proposal included changes to the
Board’s supervisory stress test and the
company-run stress test rules.1? In
particular, the proposal would have
clarified the assumptions related to
business plan changes, introduced
revisions to the capital action
assumptions, and required certain
savings and loan holding companies to
publicly disclose their stress tests
results in a parallel manner to bank
holding companies.

The proposal also solicited comment
on several topics, including the Federal
Reserve’s guidance on capital planning,
a definition of “common stock
dividend” for purposes of the capital
plan rule, and the application of capital

985 FR 63222 (Oct. 7, 2020).

10 The proposal would have allowed the Board,
under certain circumstances, based on the
macroeconomic outlook or based on the firm’s risk
profile, financial condition or corporate structure,
to require a firm subject to Category IV standards
to submit a capital plan under scenarios provided
by the Board.

11 See 12 CFR part 252, subparts E and F.

planning and stress capital buffer
requirements to savings and loan
holding companies.

The Board received thirteen comment
letters from banking organizations,
public interest groups, trade
associations, and individuals. While
many commenters were supportive of
the proposal, some commenters
opposed or requested additional
clarification on parts of the proposed
rule, including the changes related to
capital planning requirements, the
calculation and timing of the stress
capital buffer requirement, and
regulatory reporting changes for firms
subject to Category IV requirements. In
addition, commenters provided input
on the Board’s capital planning
guidance, a definition of a common
stock dividend for purposes of the
capital plan rule, and the application of
capital planning and stress capital
buffer requirements to savings and loan
holding companies. The Board’s
responses to the comments are provided
in the discussion of the final rule. The
Board also received several comments
on issues not related to the proposal,
which are not addressed below as they
are outside the scope of this
rulemaking.12

121n particular, the Board received comments
related to allowed distributions during a capital
plan resubmission period, the definition of
“material” in the capital plan rule, collecting
additional data related to purchase accounting,
reintroducing the materiality threshold for a
regulatory reporting requirement, including climate
risks in the stress test, the criteria for application
of the global market shock and large counterparty
default components, the calculation of capital and
loss absorbing capacity requirements for
intermediate holding companies, the requirements
for including capital actions in company-run stress
tests, the inclusion of leverage ratios in the stress
test, and the volatility of the stress capital buffer
requirement. The Board also received several
technical comments on the supervisory stress test
models, including related to its revenue model,

Continued
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iv. Overview of Final Rule

Consistent with the proposal, the final
rule revises the capital planning
requirements for firms subject to
Category IV standards to better align
such requirements with the risk profiles
of these firms. Specifically, the final
rule removes the requirement for firms
subject to Category IV standards to
provide projections in a firm’s capital
plan under the supervisory scenarios
and the requirement to submit FR Y-
14A schedules associated with
company-run stress test results. The
final rule also replaces the use of “‘large
and noncomplex bank holding
company”’ with the definition of a firm
subject to Category IV standards.

The final rule requires the stress test
portion of the stress capital buffer
requirement of a firm subject to
Category IV standards to be updated in
a manner consistent with the frequency
of the supervisory stress test. The stress
test portion of such a firm’s stress
capital buffer requirement will not be
updated in a year in which it does not
participate in the supervisory stress test.
The final rule allows such a firm to elect
to opt-in to a stress test in a year in
which the firm would not generally be
subject to the supervisory stress test and
to receive an updated stress capital
buffer requirement in that year.

The final rule adopts the proposed
changes to the Board’s supervisory
stress test and the company-run stress
test rules, which clarify the assumptions
firms and the Federal Reserve should
make regarding the effects of material
business plan changes in their stress test
results and require certain savings and
loan holding companies to publicly
disclose their stress tests results.

The final rule also applies capital
planning and stress capital buffer
requirements to covered saving and loan
holding companies subject to Category
1I, Category III, or Category IV standards
under the tailoring framework.

B. Changes to Capital Planning
Requirements for Firms Subject to
Category IV Standards

Consistent with section 401(e) of
EGRRCPA, the tailoring rule adjusted
the frequency of supervisory stress
testing for firms subject to Category IV
standards to every other year and
eliminated the requirement to conduct
and publicly disclose the results of a
company-run stress test under the
scenarios provided by the Board. These
adjustments reflected the lower risk
profile of a firm subject to Category IV
standards relative to firms subject to

global market shock losses, and losses related to
large counterparty defaults.

Category I, II, or III standards. The final
rule tailors the requirements in the
capital plan rule that currently apply to
Category IV firms, as discussed below.

The proposal would have updated the
terminology in the capital plan rule to
conform to the terminology used in the
tailoring rule by removing the term
“large and noncomplex bank holding
company’’ and replacing it with the
definition of a firm subject to Category
IV standards. No comments were
received on this change and the final
rule adopts it as proposed. Given the
effective date of this final rule, the
definition of “‘large and noncomplex
bank holding company” will be changed
on the FR Y—14 reports beginning with
the December 31, 2020, as of date.13

Under the proposal, firms subject to
Category IV standards generally would
not have been required to calculate
estimates of projected revenues, losses,
reserves, or pro forma capital levels
(effectively a form of stress testing)
using scenarios provided by the Board.
However, under certain circumstances,
based on the macroeconomic outlook or
based on the firm’s risk profile, financial
condition, or corporate structure, the
proposal would have allowed the Board
to require a firm subject to Category IV
standards to submit a capital plan under
scenarios provided by the Board. No
comments were received on the removal
of the general requirement for firms
subject to Category IV standards to
calculate stress test results under
scenarios provided by the Board, or on
the stipulation that the Board may
require firms to make such calculations
in particular circumstances. The final
rule adopts these changes as proposed.

The proposal would have updated
regulatory reporting requirements to
reflect the tailoring rule’s elimination of
the company-run stress test requirement
for a firm subject to Category IV
standards. Specifically, under the
proposal such firms would no longer
have been required to submit to the
Federal Reserve forward-looking
projections in the granular form
prescribed by the FR Y-14A, Schedule
A—Summary, Schedule B—Scenario,
Schedule F—Business Plan Changes,
and Appendix A—Supporting
Documentation.

13 The proposal also would have modified the
terms “BHC baseline scenario”” and ‘“BHC stress
scenario” in the capital plan rule to “Firm baseline
scenario’” and “‘Firm stress scenario,” respectively.
To clarify that these are scenarios generated
internally by firms, the final rule modifies the terms
“BHC baseline scenario” and “BHC stress scenario”
to “Internal baseline scenario” and “Internal stress
scenario,” respectively. These terms will be
changed on the FR Y-14 reports beginning with the
December 31, 2020, as of date.

A commenter on the proposal noted
that the Federal Reserve did not
articulate the public benefits of
removing the reporting requirements for
firms subject to Category IV standards.
Removing these reporting requirements
is necessary to effectuate the
elimination of the company-run stress
test requirement for these firms adopted
in the tailoring rule. As discussed in the
tailoring rule, eliminating the company-
run stress test requirement for firms
subject to Category IV standards is
consistent with the statutory provisions
and appropriate for these firms’ risk
profile. These reporting schedules are
not publicly available, so the
adjustments to the reporting
requirements do not affect the
information in the public domain. This
revision comes into effect beginning
with the 2021 capital planning cycle.14

The proposal would have added four
line items to FR Y-14A, Schedule C—
Regulatory Capital Instruments, to
provide the information needed to
determine whether planned capital
distributions included in a firm’s capital
plan are consistent with any effective
capital distribution limitations that
would apply under the firm’s
projections in the Internal baseline
scenario, as required by the capital plan
rule.’® No comments were received on
this aspect of the proposal. To support
compliance with the capital plan rule,
these line items have been added to FR
Y-14A, Schedule C, and are effective for
the April 5, 2021, submission with a
December 31, 2020, as of date.16 This
will ensure that the Board can confirm
compliance with the capital plan rule
during the 2021 capital planning cycle.
Under the final rule, firms subject to
Category IV standards will continue to
be required to provide a forward-looking
analysis of income and capital levels
under expected and stressful conditions
in their annual capital plans. These
projections are required to be tailored
to, and sufficiently capture, the firm’s
exposures, activities, and idiosyncratic
risks in their capital plans.1” This
includes projections under a scenario

14Firms subject to Category IV standards will
continue to be required to complete the FR Y-14A,
Schedule C—Regulatory Capital Instruments,
Schedule E—Operational Risk, and the Collection
of Supplemental CECL Information.

15 The line items would be the projections of
Common Equity Tier 1 capital ratio, Tier 1 capital
ratio, Total capital ratio, and net income under the
Internal baseline scenario.

16 FR Y-14A, Schedule C, is required for all firms
subject to the capital plan rule on an annual basis.

17 The analysis should cover an appropriate
period (usually a period of at least two years) to
capture the relevant risks to a firm. A firm should
estimate losses, revenues, expenses, and capital
using sound methods that relate macroeconomic
and other risk drivers to its estimates.
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designed by the firm that stresses the
specific vulnerabilities of the firm’s risk
profile and operations. This scenario
should incorporate stressful conditions
and events that could adversely affect
the firm’s capital adequacy.

While the final rule does not require
firms subject to Category IV standards to
include certain elements in their capital
plans, all banking organizations,
regardless of size and complexity, are
expected to have the capacity to analyze
the potential impact of adverse
outcomes on their financial condition,
including on capital.18 Therefore, risk-
management practices should be
tailored to the risk and complexity of
the individual firm and should include
practices to identify and assess its
sensitivity to unexpected adverse
outcomes before they occur. The Federal
Reserve will continue to conduct an
annual assessment of the capital plan of
a firm subject to Category IV standards
as part of its ongoing supervisory
process, and the results of this
assessment will continue to be an input
into the firm’s capital planning and
positions component of the Large
Financial Institution Rating System.

C. Calculation and Timing of the Stress
Capital Buffer Requirement for Firms
Subject to Category IV Standards

Firms subject to Category IV standards
are currently subject to supervisory
stress testing on a two-year cycle. To
align with the stress testing cycle for
firms subject to Category IV standards,
the proposal would have required the
portion of the stress capital buffer
requirement that is calculated as the

18 For example, bank holding companies with less
than $50 billion in total consolidated assets are
subject to guidance that clarifies such firms are
expected to hold capital commensurate with their
overall risk profile. See SR Letter 09—4, Applying
Supervisory Guidance and Regulations on the
Payment of Dividends, Stock Redemptions, and
Stock Repurchases at Bank Holding Companies
(Feb. 24, 2009, revised July 24, 2020). Holding
companies with less than $100 billion in total
consolidated assets are subject to an overall
evaluation and rating of managerial and financial
condition and an assessment of future potential risk
to subsidiary depository institution(s) as part of the
RFI or Modified RFI rating. See SR Letter 19—4/CA
Letter 19-3, Supervisory Rating System for Holding
Companies with Total Consolidated Assets Less
Than $100 billion (Feb. 26, 2019) and SR Letter 13—
21, Inspection Frequency and Scope Requirements
for Bank Holding Companies and Savings and Loan
Holding Companies with Total Consolidated Assets
of $10 Billion or Less (Dec. 17, 2019, revised Mar.
6, 2019). Bank holding companies with total
consolidated assets of $100 billion or greater and
certain savings and loan holding companies are
subject to a supervisory evaluation of whether a
covered firm possesses sufficient financial and
operational strength and resilience to maintain safe-
and-sound operations through a range of
conditions, including stressful ones. See SR Letter
19-3, Large Financial Institution (LFI) Rating
System (Feb. 26, 2019).

decline in a firm’s CET1 capital ratio to
be calculated every other year. During a
year in which a firm subject to Category
IV standards does not undergo a
supervisory stress test, the firm would
have received an updated stress capital
buffer requirement that reflects the
firm’s updated planned common stock
dividends.

A commenter objected to the
proposed frequency of adjustments for
the calculation of the decline in CET1
capital ratios for purposes of stress
capital buffer requirement for firms
subject to Category IV standards. This
commenter argued that a biennial
frequency would adversely affect
comparability across firms subject to the
stress capital buffer requirement and
cause their stress capital buffer
requirements to rely on outdated
information. As stated in the proposal,
these adjustments align with the
requirement under EGRRCPA to apply
supervisory stress testing on a
“periodic” basis to firms with $100
billion to $250 billion in assets, and the
revisions to the supervisory stress test
under the tailoring rule that changed the
stress testing cycle for firms subject to
Category IV standards from annual to
biennial.1920 Therefore, consistent with
the proposal, the final rule requires the
portion of the stress capital buffer
requirement that is calculated as the
decline in the CET1 capital ratio for
firms subject to Category IV standards to
be calculated every other year.21

The proposal would have allowed a
firm subject to Category IV standards to
elect to participate in the supervisory
stress test in a year in which the firm
would not normally be subject to the
supervisory stress test. A firm that
makes such an election would be a full
participant in that year’s supervisory
stress test, including being subject to the
disclosure requirements related to the
firm’s supervisory stress test results, and
would receive an updated stress capital
buffer requirement.

Commenters generally supported the
opt-in election set forth in the proposal
and stated that the flexibility provided
under this approach is appropriate for
the risk profile of firms subject to
Category IV standards. By contrast, one
commenter argued that the opt-in
election could undermine the credibility

19 See Economic Growth, Regulatory Relief, and
Consumer Protection Act, S. 2155, 115th Congress
(2018).

20 See Prudential Standards for Large Bank
Holding Companies, Savings and Loan Holding
Companies, and Foreign Banking Organizations, 84
FR 59032 (Nov. 1, 2019).

21 The final rule also clarifies that a firm will not
receive notice of its stress capital buffer
requirement until the first year the Board conducts
a supervisory stress test of the firm.

of the stress testing framework and
cause concern regarding banking
organizations that choose not to
participate (that is, firms that choose not
to participate may be perceived as being
in weaker condition).

The final rule allows firms subject to
Category IV standards to request an
updated stress capital buffer
requirement in a year in which it would
not generally be subject to the
supervisory stress test. A firm’s decision
to request such an update could stem
from various factors, such as recent
significant changes to the firm’s risk
profile or corporate structure. The
approach in the final rule reduces
burden as a general matter while also
providing flexibility for firm-specific
requests.

The proposal would have required a
firm subject to Category IV standards to
provide written notice of its election to
the Board and appropriate Federal
Reserve Bank by December 31 of the
year preceding the year in which it
seeks to opt in to the supervisory stress
test. For purposes of the 2021
supervisory stress test, the proposal
included transitional procedures such
that a firm subject to Category IV
standards would have had until
February 15, 2021, to provide written
notice of its opt-in election to the Board
and appropriate Federal Reserve Bank.

A number of commenters argued that
the proposal’s December 31 cut-off date
for the opt-in notification is too early
and requested that the final rule provide
a mid-March deadline for a firm subject
to Category IV standards to notify the
Board and the appropriate Federal
Reserve Bank in writing of its opt-in
election for that year’s supervisory
stress test. Additionally, these
commenters argued that the February 15
deadline is too early for the 2021 stress
test cycle and requested more time to
make their opt-in election.

In response to these comments, the
final rule requires firms subject to
Category IV standards to provide prior
written notice of their opt-in election to
the Board and the appropriate Federal
Reserve Bank by January 15 of any year
in which they are not required to
participate in the supervisory stress test,
rather than the earlier December 31
deadline. The January 15 date will
provide these firms with more time to
better understand their year-end
financial results. The Board is also
selecting this date because it generally
precedes the announcement of stress
test scenarios. Under the final rule, for
purposes of the 2021 stress testing cycle,
firms subject to Category IV standards
have until April 5, 2021, to provide
prior written notice of their opt-in
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election to the Board and the
appropriate Federal Reserve Bank.22

Commenters requested clarity on
whether there would be required
disclosure of the stress capital buffer
requirement for a firm subject to
Category IV standards that did not
participate in the supervisory stress test.
One of these commenters supported
mandatory disclosure of such a firm’s
stress capital buffer requirement,
regardless of opt-in or mandatory
participation in the supervisory stress
test for any given year.

For all firms subject to the capital
plan rule, the stress capital buffer
requirement will be updated and
publicly disclosed on an annual basis.
During a year in which a firm subject to
Category IV standards is not generally
subject to the supervisory stress test,
this firm will receive an updated stress
capital buffer requirement that reflects
the firm’s updated planned common
stock dividends.

As discussed in the proposal and
allowed under the current capital plan
rule, the Board retains the ability to
require a firm to resubmit its capital
plan if, among other reasons, the Board
determines that there has been or will
likely be a material change in the firm’s
risk profile, financial condition, or
corporate structure, or if changes to
financial market conditions or the
macroeconomic outlook require the use
of updated scenarios. If a firm resubmits
its capital plan, the Board may
recalculate its stress capital buffer
requirement and may use a new
severely adverse scenario. These
requirements help ensure that a firm’s
stress capital buffer requirement
remains commensurate with its risk
profile.

D. Changes to Stress Test Rules for
Firms With Total Consolidated Assets of
at Least $100 Billion

i. Business Plan Change Assumption

For purposes of the supervisory stress
test, the Board does not incorporate the
impact of expected changes to a firm’s
business plan that are likely to have a
material impact on the firm’s capital
adequacy and funding profile (material
business plan changes) in the balance
sheet, risk-weighted asset, and capital
projections. In order to ensure
alignment in the assumptions in the
supervisory and company-run stress
tests, the proposal would have clarified
that the Board and firms would exclude

22]n order to provide notice to the Federal
Reserve, firms should send a letter to the
appropriate Federal Reserve Bank and to the Stress
Testing Communication mailbox
(info.stresstesting@frb.gov).

the impacts of unconsummated material
business plan changes in the
supervisory and company-run stress
tests conducted pursuant to the Dodd-
Frank Act. As this assumption would be
reflected in the stress test rules, the
proposal would have removed the
corresponding section from the Stress
Testing Policy Statement. No comments
were received on these aspects of the
proposal, and the final rule adopts them
as proposed.

Under the final rule, each firm will
continue to be required to include in its
capital plan a discussion of any
expected changes to the firm’s business
plan that are likely to have a material
impact on the firm’s capital adequacy or
liquidity. Each firm will also continue
to be required to incorporate impacts of
material business plan changes in
projections of income and capital levels
under all scenarios required for
purposes of capital planning. This
requirement helps to ensure that a firm
appropriately understands the impact of
changes to its business on the firm’s
forward-looking capital position. If a
material business plan change resulted
in or would result in a material change
in a firm’s risk profile, the firm would
still be required to resubmit its capital
plan.

ii. Changes to Reporting Requirements
Related to Stress Test Rule Changes

The proposal would have updated the
FR Y-14 reporting requirements for
firms with total consolidated assets of at
least $100 billion to conform with
changes made to the stress test rules.

Consistent with the proposal and as
described above, the final rule no longer
requires firms subject to Category IV
standards to submit FR Y-14A
schedules associated with company-run
stress test results. These schedules
include FR Y-14A, Schedule A,
Schedule B, Schedule F, and Appendix
A.

In order to reflect the exclusion of
material business plan changes in
company-run stress test projections
while also ensuring firms incorporate
impacts of material business plan
changes in projections of income and
capital levels required for purposes of
capital planning, the proposal would
create two sub-schedules for all items
on FR Y-14A, Schedule A and Schedule
C: One where a firm would not
incorporate the effects of material
business plan changes and one where a
firm would incorporate the effects of
business plan changes, consistent with
prior FR Y-14A reporting

requirements.23 24 Firms subject to
Category I, II, or III standards would be
required to submit the two sub-
schedules for both FR Y-14A, Schedule
A and Schedule G, and firms subject to
Category IV standards would be
required to submit the two sub-
schedules for only FR Y-14A, Schedule
C.

Firms would report projections on the
“DFAST” sub-schedule under the
scenarios provided by the Federal
Reserve, and firms would report
projections on the “CCAR” sub-
schedule under expected conditions and
under a range of scenarios, including
the supervisory severely adverse
scenario provided by the Federal
Reserve and at least one baseline
scenario and one stress scenario
generated by the firms. Given the
changes made to FR Y-14A, Schedule
A, firms subject to Category I, II, or III
standards would no longer be required
to submit the supervisory baseline
scenario for FR Y-14A, Schedule F—
Business Plan Changes. As noted in
sections of the proposal and this final
rule on the Paperwork Reduction Act,
firms are required to report FR Y-14A,
Schedule F, under the Internal baseline
and supervisory severely adverse
scenarios.

A commenter opposed the proposed
reporting changes as they would
increase the reporting burden for firms
subject to Category I, II, or III standards,
and instead suggested that the Board
add scenarios to the FR Y-14A,
Schedule F—Business Plan Changes.
Although the changes in the proposal
would modestly increase reporting
requirements for firms subject to
Category I, II, or III standards that
include material business plan changes
in their capital plan submission,
projections both inclusive and exclusive
of material business plan changes are
necessary for the Federal Reserve to
monitor that a firm appropriately plans
for changes to its business for purposes
of capital planning. In addition, the
proposed reporting changes ensure

23 These sub-schedules include FR Y-14A,
Schedule A.1.a—Income Statement, Schedule
A.1.b—Balance Sheet, Schedule A.1.c.1—
Standardized RWA, Schedule A.1.d—Capital,
Schedule A.2.a—Retail Balance and Loss
Projections, Schedule A.3—AFS/HTM Securities,
Schedule A.4—Trading, Schedule A.5—
Counterparty Credit Risk, Schedule A.6—
Operational Risk, and Schedule A.7—Pre-Provision
Net Revenue.

24 On FR Y-14A, Schedule A, the “DFAST” sub-
schedule would not include the effects of material
business plan changes and the “CCAR” sub-
schedule would include these effects. On FR Y—
14A, Schedule C, the “SCB” sub-schedule would
not include the effects of material business plan
changes and the “CCAR” sub-schedule would
include these effects.
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reporting of company-run stress results
that are comparable to the supervisory
stress test results. These projections are
also necessary for the Federal Reserve to
be able to project stress losses and
calculate the dividend add-on for the
stress capital buffer requirement using
the assumptions in the stress test rules.
In response to the commenter’s
suggestion, subtracting the values
reported on FR Y-14A, Schedule F,
from those reported on FR Y-14A,
Schedule A, would not provide the
impact of the business plan change on
projections, as Schedule F only captures
the ““day one” impact of the business
plan change. Therefore, the final rule
adopts these reporting requirements as
proposed.

In addition, several commenters
requested clarification about whether
the proposed FR Y-14A reporting
requirements include all or only
material business plan changes. Under
the final rule, firms should exclude the
effects of material business plan changes
from the “DFAST” sub-schedule of FR
Y-14A, Schedule A—Summary, and the
“SCB” sub-schedule of Schedule C—
Regulatory Capital Instruments. Firms
should include only material business
plan changes in FR Y-14A, Schedule
F—Business Plan Changes.

These revisions to the FR Y-14A will
be effective as of the FR Y-14A
submission due on April 5, 2021.

E. Covered Savings and Loan Holding
Companies

i. Application of Capital Plan Rule

The Board currently assesses the
condition, performance, and activities of
savings and loan holding companies on
a consolidated basis in the same manner
that the Board assesses the condition,
performance, and activities of bank
holding companies, taking into account
any unique characteristics of savings
and loan holding companies and the
requirements of the Home Owners’ Loan
Act.25 Under the tailoring rule, the
Board applies supervisory stress testing
requirements to covered savings and
loan holding companies subject to
Category II, I1I, or IV standards.26 The
tailoring rule also applies company-run
stress test requirements to covered
savings and loan holding companies
subject to Category II or III standards.
The scale, complexity, and risk factors
for these firms warrant more
sophisticated capital planning, more
frequent company-run stress testing,

2512 U.S.C. 1461 et seq.

26 A covered savings and loan holding company
is a savings and loan holding company not
predominantly engaged in insurance or commercial
activities (see 12 CFR 217.2).

and greater supervisory oversight
through supervisory stress testing than
for smaller and less complex firms. To
implement the supervisory stress test for
covered savings and loan holding
companies, the tailoring rule required a
covered savings and loan holding
company to report the FR Y-14 report
in the same manner as a bank holding
company.

The proposal solicited comment on
whether to apply capital planning and
stress capital buffer requirements to
covered savings and loan holding
companies subject to Category II, III, or
IV standards. In particular, the Board
solicited comment on the advantages
and disadvantages of applying these
requirements to large covered savings
and loan holding companies in the same
manner as they apply to large bank
holding companies, whether any
adjustments to those requirements
should be made for covered savings and
loan holding companies, what other
approaches to applying capital planning
requirements to covered savings and
loan holding companies the Board
should consider, and whether the
current transition period in the capital
plan rule for large bank holding
companies would be appropriate for
covered savings and loan holding
companies. The Board received two
comments on this element of the
proposal. Commenters suggested that
the Board provide covered savings and
loan holding companies the option to
comply with capital planning and stress
capital buffer requirements, particularly
for those covered savings and loan
holding companies that are subject to
less risk. To the extent compliance is
mandatory, commenters asserted that
the Board should tailor the requirements
to a covered savings and loan holding
company’s risk profile and provide an
extended transition period for covered
savings and loan holding companies to
come into compliance with such
requirements.

For the reasons set forth below, the
Board is applying the capital planning
and stress capital buffer requirements to
covered savings and loan holding
companies subject to Category II, III, or
IV standards in the same manner as they
apply to large bank holding companies
subject to Category II, III, or IV
standards.2? Additionally, the Board is
adopting capital planning reporting
requirements for covered savings and

27 The capital planning and stress capital buffer
requirements for covered savings and loan holding
companies subject to Category II, III, or IV standards
are codified at 12 CFR 238.170. The Board also has
made conforming changes to its capital rule and
stress testing rules for covered savings and loan
holding companies.

loan holding companies.28 A covered
savings and loan holding company that
becomes subject to capital planning
requirements as of the effective date of
this rule would be required to submit its
first capital plan on April 5, 2022.

Capital is central to a firm’s ability to
absorb unexpected losses and continue
to lend to creditworthy businesses and
consumers. The Board’s capital
planning requirements for large bank
holding companies help to ensure that
these firms have robust systems and
processes that incorporate forward-
looking projections of revenue and
losses to monitor and maintain their
internal capital adequacy. The stress
capital buffer requirement helps ensure
that a firm can meet its obligations to
creditors and other counterparties, as
well as continue to serve as a financial
intermediary through periods of
financial and economic stress. As the
Board noted in its final tailoring rule,
covered savings and loan holding
companies engage in many of the same
activities and face similar risks as bank
holding companies. Accordingly, the
final rule applies capital planning and
stress capital buffer requirements to
covered savings and loan holding
companies subject to Category II, III, or
IV standards in the same manner as they
apply to large bank holding companies
subject to Category II, III, or IV
standards.

While commenters recommended that
the Board permit a covered savings and
loan holding company to opt out of
these requirements because they have
different risk profiles than similarly
sized bank holding companies, the final
rule does not include such an option
because these requirements will
promote the safety and soundness of a
covered savings and loan holding
company by ensuring that a covered
savings and loan holding company is
required to maintain capital
commensurate with its risk profile and
activities. Moreover, the capital
planning and stress testing requirements
that apply to bank holding companies
do not provide for such an opt-out
election.

One commenter asserted that capital
planning requirements should be
appropriately tailored to the risk profile
of covered savings and loan holding
companies, including that these firms

28 Covered savings and loan holding companies
subject to Category II or III standards will be
required to submit FR Y-14A, Schedule A—
Summary, Schedule B—Scenario, Schedule C—
Regulatory Capital Instruments, Schedule E—
Operational Risk, and Schedule F—Business Plan
Changes. Covered savings and loan holding
companies subject to Category IV standards will be
required to submit FR Y-14A, Schedule C—
Regulatory Capital Instruments.
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should not be subject to the large
counterparty default component or the
qualitative objection, and should only
have to file certain schedules of the FR
Y-14A. The Board’s capital planning
requirements are tailored based on a
firm’s tailoring category as outlined
above in Section L.B of this
Supplementary Information section, as
well as certain attributes of the firm that
are independent of its tailoring category.
Specifically, the components of the
capital planning requirements that
apply to a firm are naturally tailored as
they require a firm’s capital plan to
include an assessment of the expected
uses and sources of capital over the
planning horizon that reflects the firm’s
size, complexity, risk profile, and scope
of operations, assuming both expected
and stressful conditions.2? Similarly, the
large counterparty default component in
the Board’s company-run stress testing
requirements for bank holding
companies and covered savings and
loan holding companies is also tailored
based on a firm’s risk profile as it only
applies based on the firm’s financial
condition, size, complexity, risk profile,
scope of operations, or activities.30

Further, like the capital planning
requirements for large bank holding
companies, the Board will not have the
ability to issue a qualitative objection to
a covered savings and loan holding
company’s capital plan; rather, it will
conduct a robust qualitative review of
covered savings and loan holding
companies’ capital planning practices
during the traditional supervisory
process. Finally, reporting requirements
on the FR Y-14A are also tailored, as
certain firms are not required to
complete certain schedules based on
their size and complexity (i.e., firms
subject to Category IV standards are not
required to complete FR Y-14A,
Schedule A—Summary).

A commenter also asserted that the
Board should provide a transition
period until at least the 2024 capital
planning cycle for covered and savings
and loan holding companies to come
into compliance with capital planning
and stress capital buffer requirements,
and should provide feedback on firms’
initial capital plans on a confidential
basis without the initial submission
being evaluated under the Federal

29 The Federal Reserve’s supervisory guidance for
capital planning is also tailored to a firm’s risk
profile. For example, the Federal Reserve SR Letter
15—19 notes that “a firm should employ risk
measurement approaches that are appropriate for its
size, complexity, and risk profile.”” See SR Letter
15-19, “Federal Reserve Supervisory Assessment of
Capital Planning and Positions for Large and
Noncomplex Firms,” December 18, 2015.

30 See 12 CFR 238.143(b)(2)(ii); 12 CFR
252.54(b)(2)(ii).

Reserve’s LFI ratings framework. The
commenter asserted that such a
transition would provide the firm with
additional time to understand the
Federal Reserve’s supervisory
expectations prior to receiving public
feedback.

Under the tailoring final rules,
covered savings and loan holding
companies were required to comply
with stress testing requirements on the
first day of the ninth quarter following
the effective date of the final rule. A
firm that was subject to the
requirements on the date of the tailoring
final rule would be required to comply
with stress testing requirements for the
2022 stress test cycle. In addition, a firm
would be required to file its first FR Y-
14A submission on April 5, 2022. To
align the stress testing requirements
with the capital planning requirements,
the capital plan rule applicable to
covered savings and loan holding
companies would have the same
transition provision as the rule
applicable to bank holding companies.
Specifically, a firm that becomes subject
to the rule on or before September 30 of
a calendar year must comply with the
rule on January 1 of the next calendar
year and a firm that becomes subject to
the rule after September 30 of a calendar
year must comply with the requirements
beginning on January 1 of the second
calendar year after it meets the relevant
threshold. A covered savings and loan
holding company will not receive a
stress capital buffer requirement until
the first year the Board conducts a
supervisory stress test of the firm.

Moreover, the Federal Reserve
generally does not provide firms with
public feedback on their capital plans.
However, the initial submission will
provide the Federal Reserve with
information about the firm’s capital
planning practices that will be
considered as part of the firm’s rating
evaluation.

The Board also proposed to revise the
FR Y—14A report to require covered
savings and loan holding companies
subject to Category II or III standards to
submit FR Y-14A, Schedule A—
Summary, Schedule B—Scenario,
Schedule E—Operational Risk, and
Schedule F—Business Plan Changes, as
these schedules are needed for the
company-run and supervisory stress
tests and for capital planning
supervision. In the proposal, the Board
asked whether it should revise the
regulatory reporting requirements for
covered savings and loan holding
companies if they were to become
subject to the capital plan rule. Given
that the Board is applying capital
planning and stress capital buffer

requirements to savings and loan
holding companies, the Board is also
requiring covered savings and loan
holding companies subject to Category
I, III, or IV standards to submit FR Y-
14A, Schedule C—Regulatory Capital
Instruments, as this schedule is
essential for monitoring compliance
with the capital plan rule. Requiring
covered savings and loan holding
companies to submit this information
would better align the FR Y-14A
reporting requirements for firms with
similar risk characteristics.

ii. Stress Test Rule Changes

As a part of the tailoring rule, covered
savings and loan holding companies
were made subject to the Board’s
supervisory stress test and company-run
stress test requirements in the same
manner as bank holding companies.
Currently, the capital action
assumptions in the stress test rules for
covered savings and loan holding
companies are different than those for
bank holding companies because they
were not included in the stress capital
buffer rule, in which the Board updated
the distribution assumptions for bank
holding companies. The proposal would
have amended the stress test rules for
covered savings and loan holding
companies so the capital distribution
assumptions for covered savings and
loan holding companies would match
the assumptions for bank holding
companies.

The proposal also would have
addressed an omission in the Board’s
company-run stress test requirements to
ensure that all savings and loan holding
companies with more than $250 billion
in assets are required to publicly
disclose the results of their stress tests,
similar to the requirement for bank
holding companies. This would have
ensured the requirements are consistent
with the Dodd-Frank Act.

No comments were received on these
aspects of the proposal, and the final
rule adopts them as proposed.

F. Definition of Common Stock Dividend
in Capital Plan Rule

As a part of the proposal, the Board
sought comment on a definition for
common stock dividends in the capital
plan rule. The proposal noted that the
definition of common stock dividend
could be aligned with the definition on
the FR Y-9C or could include payments
of cash to parent organizations
irrespective of whether the amount paid
is debited from the firm’s retained
earnings.

Some commenters, particularly
foreign banking organizations, opposed
a definition of dividends for the capital
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plan rule. These commenters noted that
the definition provided in the proposal
was overly broad and could capture
capital actions that may not be
considered dividends from corporate
law or accounting perspectives.
Additionally, they noted that the
definition could have unforeseen
consequences on intercompany
agreements, including payments for
intercompany services, tax sharing, and
other purposes.

The Board is not at this time adopting
a definition of dividends for the capital
plan rule. The FR Y-14A defines
dividends by referencing the definition
of dividend in the Glossary to the FR Y-
9C instructions. That definition
provides, among other things, that cash
dividends are ‘“payments of cash to
shareholders in proportion to the
number of shares they own.” Firms
should continue to use this definition
when reporting the FR Y-14A.

The Board will continue to monitor
firm behavior on the classification of
capital actions and the timing of those
actions over the capital plan projection
horizon. Using this information, the
Board will continue to consider whether
a definition of dividends for the capital
plan rule is required in order to provide
comparable treatment to all firms
subject to the requirements.

G. Impact Analysis

The regulatory reporting aspects of
the final rule include additional
compliance burden on firms subject to
Category I through III standards, but a
reduction in compliance burden on
firms subject to Category IV standards.

Covered savings and loan holding
companies have not been subject to
supervisory stress testing requirements
to date. One covered savings and loan
holding company would become subject
to the requirements based on third
quarter 2020 data, and this firm is
currently constrained by its leverage
requirement. It is estimated that this
firm’s stress capital buffer would need
to be over 2.75 times the median of
firms’ 2020 stress capital buffers for
there to be an increase in its capital
requirements.

II. Board Guidance on Capital Planning

The Board has issued guidance
related to sound capital planning
practices that has been tailored based on
the size, scope of operations, activities,
and systemic importance of a firm. In
the proposal, the Board requested
comment on all aspects of its guidance
on capital planning for firms of all sizes,
consistent with its ongoing practice of
reviewing its policies to ensure that they
are having their intended effect. The

Board’s key capital planning guidance
includes supervision and regulation
(SR) letters, “Federal Reserve
Supervisory Assessment of Capital
Planning and Positions for LISCC Firms
and Large and Complex Firms” (SR 15—
18),31 “Federal Reserve Supervisory
Assessment of Capital Planning and
Positions for Large and Noncomplex
Firms” (SR 15-19),32 “Applying
Supervisory Guidance and Regulations
on the Payment of Dividends, Stock
Redemptions, and Stock Repurchases at
Bank Holding Companies” (SR 09—4),33
and the “Policy Statement on the
Payment of Cash Dividends.” 3¢ The
Board also encouraged feedback on any
other aspects of its guidance that relate
to capital planning.

The Board received numerous
comments on its capital planning
guidance. The Board will address these
comments separately.

ITII. Administrative Law Matters
A. Paperwork Reduction Act

Certain provisions of the final rule
contain “collections of information”
within the meaning of the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521). The Board may not conduct
or sponsor, and a respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. The Board
reviewed the final rule under the
authority delegated to the Board by
OMB.

The proposed rule would have
revised collection of information
requirements subject to the PRA. The
Board proposed to revise the FR Y-14A/
Q/M, FR LL, and the FR YY to reflect
the changes proposed in the proposed
rule. The OMB control numbers are
7100-0341, 7100-0380, and 7100—-0350,
respectively. The Board received no

31 SR letter 15-18, “‘Federal Reserve Supervisory
Assessment of Capital Planning and Positions for
LISCC Firms and Large and Complex Firms,”
December 18, 2015. See https://
www.federalreserve.gov/supervisionreg/srletters/
sr1518.htm.

32 SR letter 15-19, “Federal Reserve Supervisory
Assessment of Capital Planning and Positions for
Large and Noncomplex Firms,”” December 18, 2015.
See https://www.federalreserve.gov/supervisionreg/
srletters/sr1519.htm.

33 SR letter 09—4, “Applying Supervisory
Guidance and Regulations on the Payment of
Dividends, Stock Redemptions, and Stock
Repurchases at Bank Holding Companies,”
February 24, 2009. See https://
www.federalreserve.gov/boarddocs/srletters/2009/
SR0904.htm.

32 “UNSOUND BANKING PRACTICES—Cash
Dividends Not Fully Covered by Earnings,”
November 14, 1985. See https://
www.federalreserve.gov/boarddocs/srletters/2009/
sr0904a2.pdf.

comments regarding these proposed
revisions under the PRA, and is
adopting the revisions as proposed, with
certain modifications to account for
changes between the proposed rule and
final rule.

Revisions, With Extension for Three
Years, of the Following Information
Collections:

(1) Report title: Capital Assessments
and Stress Testing Reports.

Agency form number: FR Y-14A/Q/

OMB control number: 7100—0341.

Frequency: Annually, quarterly, and
monthly.

Respondents: These collections of
information are applicable to bank
holding companies (BHCs), U.S.
intermediate holding companies (IHCs),
and covered savings and loan holding
companies (SLHCs) 35 with $100 billion
or more in total consolidated assets, as
based on: (i) The average of the firm’s
total consolidated assets in the four
most recent quarters as reported
quarterly on the firm’s Consolidated
Financial Statements for Holding
Companies (FR Y-9C; OMB No. 7100-
0128); or (ii) if the firm has not filed an
FR Y-9C for each of the most recent four
quarters, then the average of the firm’s
total consolidated assets in the most
recent consecutive quarters as reported
quarterly on the firm’s FR Y-9Cs.
Reporting is required as of the first day
of the quarter immediately following the
quarter in which the respondent meets
this asset threshold, unless otherwise
directed by the Board.

Estimated number of respondents: FR
Y-14A/Q: 36; FR Y-14M: 34.36

Estimated average hours per response:
FR Y-14A: 1,250 hours; FR Y-14Q:
2,143 hours; FR Y-14M: 1,072 hours; FR
Y-14 On-going Automation Revisions:
480 hours; FR Y-14 Attestation On-
going Attestation: 2,560 hours.

Estimated annual burden hours: FR
Y-14A: 45,000 hours; FR Y-14Q:
308,592 hours; FR Y-14M: 437,376
hours; FR Y-14 On-going Automation

35 Covered SLHCs are those which are not
substantially engaged in insurance or commercial
activities. For more information, see the definition
of “covered savings and loan holding company”’
provided in 12 CFR 217.2 and 12 CFR 238.2(ff).
Covered SLHCs with $100 billion or more in total
consolidated assets became members of the FR Y-
14Q and FR Y-14M panels effective June 30, 2020,
and will become members of the FR Y-14A panel
effective December 31, 2021. See 84 FR 59032
(November 1, 2019).

36 The estimated number of respondents for the
FR Y-14M is lower than for the FR Y-14Q and FR
Y-14A because, in recent years, certain respondents
to the FR Y-14A and FR Y-14Q have not met the
materiality thresholds to report the FR Y-14M due
to their lack of mortgage and credit activities. The
Board expects this situation to continue for the
foreseeable future.


https://www.federalreserve.gov/boarddocs/srletters/2009/sr0904a2.pdf
https://www.federalreserve.gov/boarddocs/srletters/2009/sr0904a2.pdf
https://www.federalreserve.gov/boarddocs/srletters/2009/sr0904a2.pdf
https://www.federalreserve.gov/supervisionreg/srletters/sr1518.htm
https://www.federalreserve.gov/supervisionreg/srletters/sr1518.htm
https://www.federalreserve.gov/supervisionreg/srletters/sr1518.htm
https://www.federalreserve.gov/boarddocs/srletters/2009/SR0904.htm
https://www.federalreserve.gov/boarddocs/srletters/2009/SR0904.htm
https://www.federalreserve.gov/boarddocs/srletters/2009/SR0904.htm
https://www.federalreserve.gov/supervisionreg/srletters/sr1519.htm
https://www.federalreserve.gov/supervisionreg/srletters/sr1519.htm
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Revisions: 17,280 hours; FR Y-14
Attestation On-going Attestation: 33,280
hours.

General description of report: This
family of information collections is
composed of the following three reports:

e The annual 37 FR Y-14A collects
quantitative projections of balance
sheet, income, losses, and capital across
a range of macroeconomic scenarios and
qualitative information on
methodologies used to develop internal
projections of capital across scenarios.

e The quarterly FR Y-14Q) collects
granular data on various asset classes,
including loans, securities, trading
assets, and pre-provision net revenue for
the reporting period.

e The monthly FR Y-14M is
comprised of three retail portfolio- and
loan-level schedules, and one detailed
address-matching schedule to
supplement two of the portfolio and
loan-level schedules.

The data collected through the FR Y-
14A/Q/M reports provide the Board
with the information needed to help
ensure that large firms have strong,
firm-wide risk measurement and
management processes supporting their
internal assessments of capital adequacy
and that their capital resources are
sufficient given their business focus,
activities, and resulting risk exposures.
The reports are used to support the
Board’s annual CCAR and Dodd-Frank
Act Stress Test (DFAST) exercises,
which complement other Board
supervisory efforts aimed at enhancing
the continued viability of large firms,
including continuous monitoring of
firms’ planning and management of
liquidity and funding resources, as well
as regular assessments of credit, market
and operational risks, and associated
risk management practices. Information
gathered in this data collection is also
used in the supervision and regulation
of respondent financial institutions.
Respondent firms are currently required
to complete and submit up to 17 filings
each year: One annual FR Y-14A filing,
four quarterly FR Y-14Q filings, and 12
monthly FR Y-14M filings. Compliance
with the information collection is
mandatory.

Current Actions: As previously
described in this notice, the Board
proposed to make several FR Y-14A/Q/
M revisions. Certain revisions would
only be applicable to firms subject to
Category IV or Category I-1II standards,
while other revisions would be

37 In certain circumstances, a BHC, IHC, or SLHC
may be required to re-submit its capital plan. See
12 CFR 225.8(e)(4); 12 CFR 238.170(e)(4). Firms that
must re-submit their capital plan generally also
must provide a revised FR Y-14A in connection
with their resubmission.

applicable to all BHCs, IHCs, and
SLHCs. The Board has adopted all
revisions as proposed, except that some
revisions are effective for the December
31, 2020, as of date, and some are
effective for the December 31, 2021, as
of date.

Firms Subject to Category IV standards

As a result of the adopted changes to
company-run stress testing
requirements, the Board has no longer
required that firms subject to Category
IV standards report FR Y-14A Schedule
A—Summary, Schedule B—Scenario,
Schedule F—Business Plan Changes,
and Appendix A—Supporting
Documentation, which are used to
report a firm’s company-run stress test
results. Firms subject to Category IV
standards are no longer required to
submit these schedules beginning with
the December 31, 2020, as of date.
However, firms subject to Category IV
standards are still required to complete
all remaining FR Y-14A schedules, as
they are necessary for the Board to run
its supervisory stress test. The Board
believes that the detailed balance sheet
information collected on a monthly and
quarterly basis from firms subject to
Category IV standards on the FR Y-14Q)
and FR Y-14M is crucial for
maintaining the integrity of the stress
tests, monitoring financial stability, and
supervising those firms.

Firms Subject to Category I-III
Standards

As previously outlined, firms subject
to Category I—III standards are still
required to report FR Y-14A, Schedule
A—Summary. To conform the FR Y-14
reports with the stress test assumption
changes made per the stress capital
buffer rule, the Board has created two
sub-schedules for all items on the FR Y—
14A, Schedule A, effective for the
December 31, 2020, as of date: (1)
DFAST, where a firm would not
incorporate the effects of material
business plan changes and (2) CCAR,
where a firm would incorporate the
effects of business plan changes.
Specifically, firms subject to Category
I—III standards are required to report a
version of FR Y-14A, Schedule A.1.a—
Income Statement, Schedule A.1.b—
Balance Sheet, Schedule A.1.c.1—
Standardized RWA, Schedule A.1.d—
Capital, Schedule A.2.a—Retail Balance
and Loss, Schedule A.3—AFS/HTM
Securities, Schedule A.4—Trading,
Schedule A.5—Counterparty Credit
Risk, Schedule A.6—Operational Risk,
and Loss Projections, and Schedule
A.7—Pre-Provision Net Revenue, that
incorporates the effects of business plan
changes, as well as a version of these

schedules and items that does not
incorporate the effects of material
business plan changes. For Schedule
A.1.d, firms subject to Category I—III
standards are still required to report two
sub-schedules with different capital
actions, along with the income and
balance sheet information reported in
the appropriate sub-schedule. In
addition, effective for the December 31,
2020, as of date, firms subject to
Category I—III standards are only
required to report FR Y-14A, Schedule
F under the Internal baseline and
supervisory severely adverse scenarios.

All BHCs and IHCs

All BHCs and IHCs are still required
to report FR Y-14A, Schedule C—
Regulatory Capital Instruments, and the
stress test assumption changes made per
the stress capital buffer rule create a
need for firms to provide certain data
excluding the impact of material
business plan changes. As a result, the
Board has created two sub-schedules for
all items on the FR Y-14A, Schedule C:
(1) SCB, where a firm does not
incorporate the effects of material
business plan changes and (2) CCAR,
where a firm does incorporate the
effects of business plan changes.
Specifically, all BHCs and IHCs are
required to report a version of FR Y—
14A, Schedule C that incorporates the
effects of material business plan
changes, as well as a version of this
schedule and items that does not
incorporate these effects. These
revisions are effective for the December
31, 2020, as of date.

In order to be able to assess whether
a firm’s planned capital distributions
included in its capital plan are
consistent with any effective capital
distribution limitations that would
apply under the firm’s baseline
projections, as required by the capital
plan rule, the Board has added four
items to FR Y-14A, Schedule C. These
items capture baseline projections of a
firm’s common equity tier 1 capital
ratio, tier 1 capital ratio, total capital
ratio, and net income. These revisions
are effective for the December 31, 2020,
as of date.

SLHCs

In order to assess compliance with the
stress testing and capital plan rules, the
Board has required SLHCs subject to
Category II, or III standards to submit FR
Y-14A, Schedule B—Scenario, and has
required SLHCs subject to Category II,
III, or IV standards to submit FR Y-14A,
Schedule C—Regulatory Capital
Instruments. These revisions align with
the spirit of the tailoring rule, as it
would require all firms subject to
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applicable Category standards to largely
submit the same FR Y-14A information.
These revisions are effective for the
December 31, 2021, as of date.

Other Revisions

As previously mentioned, the Board
has replaced the current definition of
“large and noncomplex bank holding
company” in the capital plan rule with
the definition of a firm subject to
Category IV standards. Therefore, the
Board has made this change across the
FR Y-14A/Q/M reports. In addition, to
more accurately reflect the types of
firms subject to the stress test reporting
requirements, the Board has renamed
the “BHC baseline scenario” and “BHC
stress scenario” to “Internal baseline
scenario’’ and ‘‘Internal stress scenario,
respectively. These revisions are
effective for the December 31, 2020, as
of date.

(2) Report title: Reporting,
Recordkeeping, and Disclosure
Requirements Associated with
Regulation LL.

Agency form number: FR LL.

OMB control number: 7100—0380.

Frequency: Biennial, annual.

Affected Public: Businesses or other
for-profit.

Respondents: Savings and loan
holding companies.

Estimated number of respondents: 1.

Estimated average hours per response:

Reporting

Section 238.132
Section 238.162
Section 238.170(e
Section 238.170(e

(c 0 25
(b
E
Section 238.170(e
(h
(
(
(

)(ii)—
)(ii)—
)(11)—80

1,005
10

)—

)—
)[11)[B)
16,

)2
(1
(1
)(3

)(4
Section 238.170(h)(2
Section 238.170(i)—
Section 238.170(j)(1) and (2)—100,
Section 238.170(j)(4)—16

Recordkeeping
Section 238.170(e)(1)(i)—8,920,
Section 238.170(e)(1)(iii)—100,
Disclosure

Section 238.146 (initial setup)—
Section 238.146—60.
Estimated annual burden hours:

150,

Reporting
Section 238.132(c)(2)(ii)—o0,
Section 238.162(b)(1)(ii)—40,
Section 238.170(e)(1)(i1)—80,
Section 238.170(e)(3)—1,005,
Section 238.170(e)(4)—100,
Section 238.170(h)(2)(ii)(B)—2,
Section 238.170(i)—16,
Section 238.170(j)(1) and ( )—100,
Section 238.170(j)(4)—
Recordkeeping
Section 238.170(e)(1)(i)—8,920,

’s

Section 238.170(e)(1)(iii)—
Disclosure

Section 238.146 (initial setup)—

Section 238.146—30.

Legal authorization and
confidentiality: This information
collection is authorized by section 10 of
the Home Owners’ Loan Act (HOLA)
and section 165(i)(2) of the Dodd-Frank
Act. The obligation of covered
institutions to report this information is
mandatory. This information would be
disclosed publicly and, as a result, no
issue of confidentiality is raised.

Current Actions: The final rule
includes amendments to § 238.146 of
Regulation LL meant to ensure that
certain savings and loan holding
companies are required to publicly
disclose their stress tests results. Under
the final rule, a covered savings and
loan holding company that is subject to
a supervisory stress test under § 238.132
of Regulation LL is required to publicly
disclose a summary of the results of the
stress test required under § 238.143 of
Regulation LL within the period that is
15 calendar days after the Board
publicly discloses the results of its
supervisory stress test of the covered
company pursuant to § 238.134 of
Regulation LL, unless that time is
extended by the Board in writing, while
a covered savings and loan holding
company that is not subject to a
supervisory stress test under § 238.132
of Regulation LL is required to publicly
disclose a summary of the results of the
stress test required under § 238.143 of
Regulation LL in the period beginning
on June 15 and ending on June 30 in the
year in which the stress test is
conducted, unless that time is extended
by the Board in writing.

Additionally, the final rule applies
capital planning and stress capital
buffer requirements to covered savings
and loan holding companies subject to
Category II, III, or IV standards. These
savings and loan holding companies
will be required to submit capital plans
to the Board on an annual basis, and to
request prior approval from the Board
under certain circumstances before
making a capital distribution.

The Board also has revised Regulation
LL to permit a savings and loan holding
company subject to Category IV
standards to elect to participate in the
supervisory stress test in a year in
which the firm would not normally be
subject to the supervisory stress test. To
ensure the Board is provided sufficient
notice that the firm is participating in
the supervisory stress test, the firm
would need to make its election by
January 15 of the year in which it seeks
to opt in to the supervisory stress test

100,

by providing written notice to the Board
and appropriate Federal Reserve Bank.

(3) Report title: Reporting,
Recordkeeping, and Disclosure
Requirements Associated with
Regulation YY (Enhanced Prudential
Standards).

Agency Form Number: FRYY.

OMB Control Number: 7100-0350.

Frequency: Annual, semiannual,
quarterly.

Affected Public: Businesses or other
for-profit.

Respondents: State member banks,
U.S. bank holding companies, nonbank
financial companies, foreign banking
organizations, U.S. intermediate holding
companies, foreign saving and loan
holding companies, and foreign
nonbank financial companies
supervised by the Board.

Estimated number of respondents: 23
U.S. bank holding companies with total
consolidated assets of $100 billion or
more, 4 U.S. bank holding companies
with total consolidated assets of $50
billion or more but less than $100
billion, 1 state member bank with total
consolidated assets over $250 billion, 11
U.S. intermediate holding companies
with $100 billion or more in total assets,
23 foreign banking organizations with
total consolidated assets of more than
$50 billion but less than $100 billion; 23
foreign banking organizations with total
consolidated assets of $100 billion or
more but combined U.S. operations of at
least $50 billion but less than $100
billion; 17 foreign banking organizations
with total consolidated assets of $100
billion or more and combined U.S.
operations of $100 billion or more.

Estimated annual burden hours:
27,752 hours.

General description of report: Section
165 of the Dodd-Frank Act, as amended
by EGRRCPA, requires the Board to
implement enhanced prudential
standards for bank holding companies
and foreign banking organizations with
total consolidated assets of $250 billion
or more, and provides the Board with
discretion to apply enhanced prudential
standards to certain bank holding
companies and foreign banking
organizations with $100 billion or more,
but less than $250 billion, in total
consolidated assets. The enhanced
prudential standards include risk-based
and leverage capital requirements,
liquidity standards, requirements for
overall risk management (including
establishing a risk committee), stress
test requirements, and debt-to-equity
limits for companies that the Financial
Stability Oversight Council has
determined pose a grave threat to
financial stability.
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Current Actions: As described above,
the Board has amended Regulation YY
to allow a firm subject to Category IV
standards to elect to participate in the
supervisory stress test in a year in
which the firm would not normally be
subject to the supervisory stress test. To
ensure the Board is provided sufficient
notice that the firm is participating in
the supervisory stress test, the firm
would need to make its election by
January 15 of the year in which it seeks
to opt in to the supervisory stress test
by providing written notice to the Board
and appropriate Federal Reserve Bank.
For purposes of calculating the stress
capital buffer requirement in 2021 for a
firm subject to Category IV standards
that elects to participate in the 2021
supervisory stress test, the final rule
includes transitional procedures such
that the firm could notify the Board by
April 5, 2021.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a final rulemaking, an agency
prepare and make available for public
comment a final regulatory flexibility
analysis describing the impact of the
proposed rule on small entities.38
However, a final regulatory flexibility
analysis is not required if the agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.
The Small Business Administration
(SBA) has defined ‘“‘small entities” to
include banking organizations with total
assets of less than or equal to $600
million that are independently owned
and operated or owned by a holding
company with less than or equal to $600
million in total assets.3® For the reasons
described below and under section
605(b) of the RFA, the Board certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities. As
of December 31, 2019, there were 2,799
bank holding companies, 171 savings
and loan holding companies, and 497
state member banks that would fit the
SBA’s current definition of “small
entity” for purposes of the RFA.

In connection with the proposed rule,
the Board stated that it did not believe
the proposed rule would have a
significant economic impact on a

385 U.S.C. 601 et. seq.

39 See 13 CFR 121.201. Effective August 19, 2019,
the SBA revised the size standards for certain
banking organizations to $600 million in assets
from $550 million in assets. See 84 FR 34261 (July
18, 2019). Consistent with the General Principles of
Affiliation in 13 CFR 121.103, the Board counts the
assets of all domestic and foreign affiliates when
determining if the Board should classify a Board-
supervised institution as a small entity.

substantial number of small entities.
Nevertheless, the Board published and
invited comment on an initial regulatory
flexibility analysis of the proposed rule.
No comments were received on the
initial regulatory flexibility analysis.

The Board is finalizing amendments
to Regulations Q,40 Y,41 LL,42 and YY 43
that would affect the regulatory
requirements that apply to bank holding
companies, intermediate holding
companies and covered savings and
loan holding companies with total
consolidated assets of at least $100
billion in total consolidated assets and
any nonbank financial company
supervised by the Board that becomes
subject to the capital planning
requirements pursuant to a rule or order
of the Board. The reasons and
justification for the final rule are
described above in more detail in this
SUPPLEMENTARY INFORMATION.

The Board has considered whether to
conduct a final regulatory flexibility
analysis in connection with this final
rule. However, the assets of institutions
subject to this final rule substantially
exceed the $600 million asset threshold
under which a banking organization is
considered a “small entity” under SBA
regulations. Because the final rule is not
likely to apply to any depository
institution or company with assets of
$600 million or less, it is not expected
to apply to any small entity for purposes
of the RFA. The Board does not believe
that the final rule duplicates, overlaps,
or conflicts with any other Federal
rules. In light of the foregoing, the Board
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities
supervised.

C. Solicitation of Comments of Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (Pub. L. 106—-102, 113 Stat.
1338, 1471, 12 U.S.C. 4809) requires the
federal banking agencies to use plain
language in all proposed and final rules
published after January 1, 2000. The
Board has sought to present the final
rule in a simple and straightforward
manner and did not receive any
comments on the use of plain language.

List of Subjects

12 CFR Part 217

Administrative practice and
procedure, Banks, Banking, Capital,
Federal Reserve System, Holding
companies, Reporting and

4012 CFR part 217.
4112 CFR part 225.
4212 CFR part 238.
4312 CFR part 252.

recordkeeping requirements, Risk,
Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Capital
planning, Holding companies, Reporting
and recordkeeping requirements,
Securities, Stress testing.

12 CFR Part 238

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Reporting and
recordkeeping requirements, Securities.

12 CFR Part 252

Administrative practice and
procedure, Banks, Banking, Capital
planning, Federal Reserve System,
Holding companies, Reporting and
recordkeeping requirements, Securities,
Stress testing.

Authority and Issuance

For the reasons stated in the
SUPPLEMENTARY INFORMATION, Chapter II
of title 12 of the Code of Federal
Regulations is amended as follows:

PART 217—CAPITAL ADEQUACY OF
BANK HOLDING COMPANIES,
SAVINGS AND LOAN HOLDING
COMPANIES, AND STATE MEMBER
BANKS (REGULATION Q)

m 1. The authority citation for part 217
continues to read as follows:

Authority: 12 U.S.C. 248(a), 321-338a,
481-486, 1462a, 1467a, 1818, 1828, 1831n,
18310, 1831p-1, 1831w, 1835, 1844(b), 1851,
3904, 3906—-3909, 4808, 5365, 5368, 5371,
5371 note, and sec. 4012, Pub. L. 116-136,
134 Stat. 281.

Subpart B—Capital Ratio
Requirements and Buffer

m 2. Amend § 217.11 by:
W a. Revising paragraphs (a)(2)(iii) and
(vi) and paragraphs (a)(3)(i) introductory
text and (a)(4);
m b. Revising the paragraph (c) subject
heading and paragraphs (c)(1)(i) and (ii),
(c)(1)(iii) introductory text, and (c)(1)(iv)
introductory text, (c)(1)(v) introductory
text, and (c)(vi) introductory text; and
m c. Correctly designating the second
occurrence of paragraph (c)(1)(v) as
paragraph (c)(1)(vii); and
m d. Revising paragraph (c)(2).

The revisions read as follows:

§217.11 Capital conservation buffer,
countercyclical capital buffer amount, and
GSIB surcharge.

(a) * x %

(2) * X KX

(iii) Maximum payout ratio. The
maximum payout ratio is the percentage
of eligible retained income that a Board-
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regulated institution can pay out in the
form of distributions and discretionary
bonus payments during the current
calendar quarter. For a Board-regulated
institution that is not subject to 12 CFR
225.8 or 238.170, the maximum payout
ratio is determined by the Board-
regulated institution’s capital
conservation buffer, calculated as of the
last day of the previous calendar
quarter, as set forth in Table 1 to
paragraph (a)(4)(iv) of this section. For
a Board-regulated institution that is
subject to 12 CFR 225.8 or 238.170, the
maximum payout ratio is determined
under paragraph (c)(1)(ii) of this section.
* * * * *

(vi) Stress capital buffer requirement.
(A) The stress capital buffer requirement
for a Board-regulated institution subject
to 12 CFR 225.8 or 238.170 is the stress
capital buffer requirement determined
under 12 CFR 225.8 or 238.170 except
as provided in paragraph (a)(2)(vi)(B) of
this section.

(B) If a Board-regulated institution
subject to 12 CFR 225.8 or 238.170 has
not yet received a stress capital buffer
requirement, its stress capital buffer
requirement for purposes of this part is
2.5 percent.

3***

(i) A Board-regulated institution that
is not subject to 12 CFR 225.8 or
238.170 has a capital conservation
buffer equal to the lowest of the
following ratios, calculated as of the last
day of the previous calendar quarter:

* * * * *

(4) Limits on distributions and
discretionary bonus payments. (i) A
Board-regulated institution that is not
subject 12 CFR 225.8 or 238.170 shall
not make distributions or discretionary
bonus payments or create an obligation
to make such distributions or payments
during the current calendar quarter that,
in the aggregate, exceed its maximum
payout amount.

(ii) A Board-regulated institution that
is not subject 12 CFR 225.8 or 238.170
and that has a capital conservation
buffer that is greater than 2.5 percent
plus 100 percent of its applicable
countercyclical capital buffer amount in
accordance with paragraph (b) of this
section is not subject to a maximum
payout amount under paragraph
(a)(2)(ii) of this section.

(iii) Except as provided in paragraph
(a)(4)(iv) of this section, a Board-
regulated institution that is not subject

to 12 CFR 225.8 or 238.170 may not
make distributions or discretionary
bonus payments during the current
calendar quarter if the Board-regulated
institution’s:

(A) Eligible retained income is
negative; and

(B) Capital conservation buffer was
less than 2.5 percent as of the end of the
previous calendar quarter.

(iv) Prior approval—notwithstanding
the limitations in paragraphs (a)(4)(i)
through (iii) of this section, the Board
may permit a Board-regulated
institution that is not subject to 12 CFR
225.8 or 238.170 to make a distribution
or discretionary bonus payment upon a
request of the Board-regulated
institution, if the Board determines that
the distribution or discretionary bonus
payment would not be contrary to the
purposes of this section, or to the safety
and soundness of the Board-regulated
institution. In making such a
determination, the Board will consider
the nature and extent of the request and
the particular circumstances giving rise
to the request.

TABLE 1 TO §217.11(A)(4)(1IV)—CALCULATION OF MAXIMUM PAYOUT AMOUNT

Capital conservation buffer

Maximum
payout ratio

Greater than 2.5 percent plus 100 percent of the Board-regulated institution’s applicable countercyclical capital buffer

amount.

Less than or equal to 2.5 percent plus 100 percent of the Board-regulated institution’s applicable countercyclical capital
buffer amount, and greater than 1.875 percent plus 75 percent of the Board-regulated institution’s applicable coun-

tercyclical capital buffer amount.

Less than or equal to 1.875 percent plus 75 percent of the Board-regulated institution’s applicable countercyclical cap-
ital buffer amount, and greater than 1.25 percent plus 50 percent of the Board-regulated institution’s applicable coun-

tercyclical capital buffer amount.

Less than or equal to 1.25 percent plus 50 percent of the Board-regulated institution’s applicable countercyclical capital
buffer amount and greater than 0.625 percent plus 25 percent of the Board-regulated institution’s applicable counter-

cyclical capital buffer amount.

Less than or equal to 0.625 percent plus 25 percent of the Board-regulated institution’s applicable countercyclical cap-

ital buffer amount.

No payout ratio limita-
tion applies.
60 percent.

40 percent.

20 percent.

0 percent.

(v) Other limitations on distributions.
Additional limitations on distributions
may apply under 12 CFR 225.4 and
263.202 to a Board-regulated institution
that is not subject to 12 CFR 225.8 or
238.170.

* * * * *

(c) Calculation of buffers for Board-
regulated institutions subject to 12 CFR
225.8 or 238.170—

(1) * x %

(i) A Board-regulated institution that
is subject to 12 CFR 225.8 or 238.170
shall not make distributions or
discretionary bonus payments or create
an obligation to make such distributions
or payments during the current calendar

quarter that, in the aggregate, exceed its
maximum payout amount.

(ii) Maximum payout ratio. The
maximum payout ratio of a Board-
regulated institution that is subject to 12
CFR 225.8 or 238.170 is the lowest of
the payout ratios determined by its
standardized approach capital
conservation buffer; if applicable,
advanced approaches capital
conservation buffer; and, if applicable,
leverage buffer; as set forth in table 2 to
§217.11(c)(4)(iii).

(iii) Capital conservation buffer
requirements. A Board-regulated
institution that is subject to 12 CFR
225.8 or 238.170 has:

* * * * *

(iv) No maximum payout amount
limitation. A Board-regulated institution
that is subject to 12 CFR 225.8 or
238.170 is not subject to a maximum
payout amount under paragraph
(a)(2)(ii) of this section if it has:

* * * * *

(v) Negative eligible retained income.
Except as provided in paragraph
(c)(1)(vi) of this section, a Board-
regulated institution that is subject to 12
CFR 225.8 or 238.170 may not make
distributions or discretionary bonus
payments during the current calendar
quarter if, as of the end of the previous
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calendar quarter, the Board-regulated
institution’s:
* * * * *

(vi) Prior approval. Notwithstanding
the limitations in paragraphs (c)(1)(i)
through (v) of this section, the Board
may permit a Board-regulated
institution that is subject to 12 CFR
225.8 or 238.170 to make a distribution
or discretionary bonus payment upon a
request of the Board-regulated
institution, if the Board determines that
the distribution or discretionary bonus
payment would not be contrary to the
purposes of this section, or to the safety
and soundness of the Board-regulated
institution. In making such a
determination, the Board will consider
the nature and extent of the request and
the particular circumstances giving rise
to the request.

(vii) Other limitations on
distributions. Additional limitations on
distributions may apply under 12 CFR
225.4, 225.8, 238.170, 252.63, 252.165,
and 263.202 to a Board-regulated
institution that is subject to 12 CFR
225.8 or 238.170.

(2) Standardized approach capital
conservation buffer. (i) The
standardized approach capital
conservation buffer for Board-regulated
institutions subject to 12 CFR 225.8 or
238.170 is composed solely of common
equity tier 1 capital.

(ii) A Board-regulated institution that
is subject to 12 CFR 225.8 or 238.170
has a standardized approach capital
conservation buffer that is equal to the
lowest of the following ratios, calculated
as of the last day of the previous

calendar quarter:
* * * * *

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 3. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

Subpart A—General Provisions

m 4. Amend § 225.8 by:
m a. Revising paragraphs (c)(1) and (2)
and (d)(3) through (21);

m b. Removing paragraph (d)
m c. Revising paragraphs (e)(
(e)(4)(1)(B)(3);

m d. Removing paragraph (e)(4
m e. Revising paragraphs (e)(4
(iii);

m f. Removing paragraph (e
m g. Revising paragraph (f)(
m h. Adding paragraph [f](4

—_—
—
—_

m i. Revising paragraphs (h)(2) through
(5), (@), (j), and (k); and
mj Removmg paragraph (1).

The revisions and additions read as
follows:

§225.8 Capital planning and stress capital
buffer requirement.
* * * * *

(C] * * %

(1) A bank holding company that
meets the $100 billion asset threshold
(as measured under paragraph (b) of this
section) on or before September 30 of a
calendar year must comply with the
requirements of this section beginning
on January 1 of the next calendar year,
unless that time is extended by the
Board in writing. Notwithstanding the
previous sentence, the Board will not
provide a bank holding company with
notice of its stress capital buffer
requirement until the first year in which
the Board conducts an analysis of the
bank holding company pursuant to 12
CFR 252.44.

(2) A bank holding company that
meets the $100 billion asset threshold
after September 30 of a calendar year
must comply with the requirements of
this section beginning on January 1 of
the second calendar year after the bank
holding company meets the $100 billion
asset threshold, unless that time is
extended by the Board in writing.
Notwithstanding the previous sentence,
the Board will not provide a bank
holding company with notice of its
stress capital buffer requirement until
the first year in which the Board
conducts an analysis of the bank
holding company pursuant to 12 CFR
252.44.

(d) * % %

(3) Capital action means any issuance
of a debt or equity capital instrument,
any capital distribution, and any similar
action that the Federal Reserve
determines could impact a bank holding
company’s consolidated capital.

(4) Capital distribution means a
redemption or repurchase of any debt or
equity capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that the Federal
Reserve determines to be in substance a
distribution of capital.

(5) Capital plan means a written
presentation of a bank holding
company’s capital planning strategies
and capital adequacy process that
includes the mandatory elements set
forth in paragraph (e)(2) of this section.

(6) Capital plan cycle means the
period beginning on January 1 of a
calendar year and ending on December
31 of that year.

(7) Capital policy means a bank
holding company’s written principles
and guidelines used for capital
planning, capital issuance, capital usage
and distributions, including internal
capital goals; the quantitative or
qualitative guidelines for capital
distributions; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines.

(8) Category IV bank holding
company means any bank holding
company or U.S. intermediate holding
company subject to this section that, as
of December 31 of the prior capital plan
cycle, is a Category IV banking
organization pursuant to 12 CFR 252.5.

(9) Common equity tier 1 capital has
the same meaning as under 12 CFR part
217.

(10) Effective capital distribution
limitations means any limitations on
capital distributions established by the
Board by order or regulation, including
pursuant to 12 CFR 217.11, 225.4,
252.63, 252.165, and 263.202, provided
that, for any limitations based on risk-
weighted assets, such limitations must
be calculated using the standardized
approach, as set forth in 12 CFR part
217, subpart D.

(11) Final planned capital
distributions means the planned capital
distributions included in a capital plan
that include the adjustments made
pursuant to paragraph (h) of this
section, if any.

(12) GSIB surcharge has the same
meaning as under 12 CFR 217.403.

(13) Internal baseline scenario means
a scenario that reflects the bank holding
company’s expectation of the economic
and financial outlook, including
expectations related to the bank holding
company’s capital adequacy and
financial condition.

(14) Internal stress scenario means a
scenario designed by a bank holding
company that stresses the specific
vulnerabilities of the bank holding
company’s risk profile and operations,
including those related to the bank
holding company’s capital adequacy
and financial condition.

(15) Nonbank financial company
supervised by the Board means a
company that the Financial Stability
Oversight Council has determined
under section 113 of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (12 U.S.C. 5323) shall be
supervised by the Board and for which
such determination is still in effect.
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(16) Planning horizon means the
period of at least nine consecutive
quarters, beginning with the quarter
preceding the quarter in which the bank
holding company submits its capital
plan, over which the relevant
projections extend.

(17) Regulatory capital ratio means a
capital ratio for which the Board has
established minimum requirements for
the bank holding company by regulation
or order, including, as applicable, the
bank holding company’s regulatory
capital ratios calculated under 12 CFR
part 217 and the deductions required
under 12 CFR 248.12; except that the
bank holding company shall not use the
advanced approaches to calculate its
regulatory capital ratios.

(18) Severely adverse scenario has the
same meaning as under 12 CFR part
252, subpart E.

(19) Stress capital buffer requirement
means the amount calculated under
paragraph (f) of this section.

(20) Supervisory stress test means a
stress test conducted using a severely
adverse scenario and the assumptions
contained in 12 CFR part 252, subpart
E.

(21) U.S. intermediate holding
company means the top-tier U.S.
company that is required to be
established pursuant to 12 CFR 252.153.

(e) * *x %

(2) * % %

(1) * %k %

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including regulatory capital
ratios, and any additional capital
measures deemed relevant by the bank
holding company, over the planning
horizon under a range of scenarios,
including:

(1) If the bank holding company is a
Category IV bank holding company, the
Internal baseline scenario and at least
one Internal stress scenario, as well as
any additional scenarios, based on
financial conditions or the
macroeconomic outlook, or based on the
bank holding company’s financial
condition, size, complexity, risk profile,
or activities, or risks to the U.S.
economy, that the Federal Reserve may
provide the bank holding company after
giving notice to the bank holding
company; or

(2) If the bank holding company is not
a Category IV bank holding company,
any scenarios provided by the Federal
Reserve, the Internal baseline scenario,
and at least one Internal stress scenario;

(4) * x %

(i) I

(B] * * %

(3) The Internal stress scenario(s) are
not appropriate for the bank holding
company’s business model and
portfolios, or changes in financial
markets or the macro-economic outlook
that could have a material impact on a
bank holding company’s risk profile and
financial condition require the use of
updated scenarios; or
* * * * *

(ii) The Board, or the appropriate
Reserve Bank with concurrence of the
Board, may extend the 30-day period in
paragraph (e)(4)(i) of this section for up
to an additional 60 calendar days, or
such longer period as the Board or the
appropriate Reserve Bank, with
concurrence of the Board, determines
appropriate.

(iii) Any updated capital plan must
satisfy all the requirements of this
section; however, a bank holding
company may continue to rely on
information submitted as part of a
previously submitted capital plan to the
extent that the information remains

accurate and appropriate.
* * * * *
L

(1) General. The Board will determine
the stress capital buffer requirement that
applies under 12 CFR 217.11 pursuant
to this paragraph (f). For each bank
holding company that is not a Category
IV bank holding company, the Board
will calculate the bank holding
company’s stress capital buffer
requirement annually. For each
Category IV bank holding company, the
Board will calculate the bank holding
company’s stress capital buffer
requirement biennially, occurring in
each calendar year ending in an even
number, and will adjust the bank
holding company’s stress capital buffer
requirement biennially, occurring in
each calendar year ending in an odd
number. Notwithstanding the previous
sentence, the Board will calculate the
stress capital buffer requirement of a
Category IV bank holding company in a
year ending in an odd number with
respect to which that company makes
an election pursuant to 12 CFR
252.44(d)(2)(ii).

* * * * *

(4) Adjustment of stress capital buffer
requirement. In each calendar year in
which the Board does not calculate a
Category IV bank holding company’s
stress capital buffer requirement
pursuant to paragraph (f)(1) of this
section, the Board will adjust the
Category IV bank holding company’s
stress capital buffer requirement to be
equal to the result of the calculation set
forth in paragraph (f)(2) of this section,
using the same values that were used to

calculate the stress capital buffer
requirement most recently provided to
the bank holding company, except that
the value used in paragraph
®(2)(1)(C)(1) of this section will be
equal to the bank holding company’s
planned common stock dividends
(expressed as a dollar amount) for each
of the fourth through seventh quarters of
the planning horizon as set forth in the
capital plan submitted by the bank
holding company in the calendar year in
which the Board adjusts the bank
holding company’s stress capital buffer

requirement.
* * %

(2) Response to notice—(i) Request for
reconsideration of stress capital buffer
requirement. A bank holding company
may request reconsideration of a stress
capital buffer requirement provided
under paragraph (h)(1) of this section.
To request reconsideration of a stress
capital buffer requirement, a bank
holding company must submit to the
Board a request pursuant to paragraph
(i) of this section.

(ii) Adjustments to planned capital
distributions. Within two business days
of receipt of notice of a stress capital
buffer requirement under paragraph
(h)(1) or (i)(5) of this section, as
applicable, a bank holding company
must:

(A) Determine whether the planned
capital distributions for the fourth
through seventh quarters of the
planning horizon under the Internal
baseline scenario would be consistent
with effective capital distribution
limitations assuming the stress capital
buffer requirement provided by the
Board under paragraph (h)(1) or (i)(5) of
this section, as applicable, in place of
any stress capital buffer requirement in
effect; and

(1) If the planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario would not be
consistent with effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable, in place of any stress capital
buffer requirement in effect, the bank
holding company must adjust its
planned capital distributions such that
its planned capital distributions would
be consistent with effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable, in place of any stress capital
buffer requirement in effect; or

(2) If the planned capital distributions
for the fourth through seventh quarters
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of the planning horizon under the
Internal baseline scenario would be
consistent with effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable, in place of any stress capital
buffer requirement in effect, the bank
holding company may adjust its
planned capital distributions. A bank
holding company may not adjust its
planned capital distributions to be
inconsistent with the effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable; and

(B) Notify the Board of any
adjustments made to planned capital
distributions for the fourth through
seventh quarters of the planning horizon
under the Internal baseline scenario.

(3) Final planned capital
distributions. The Board will consider
the planned capital distributions,
including any adjustments made
pursuant to paragraph (h)(2)(ii) of this
section, to be the bank holding
company’s final planned capital
distributions on the later of:

(i) The expiration of the time for
requesting reconsideration under
paragraph (i) of this section; and

(ii) The expiration of the time for
adjusting planned capital distributions
pursuant to paragraph (h)(2)(ii) of this
section.

(4) Effective date of final stress capital
buffer requirement. (i) The Board will
provide a bank holding company with
its final stress capital buffer requirement
and confirmation of the bank holding
company’s final planned capital
distributions by August 31 of the
calendar year that a capital plan was
submitted pursuant to paragraph
(e)(1)(ii) of this section, unless
otherwise determined by the Board. A
stress capital buffer requirement will
not be considered final so as to be
agency action subject to judicial review
under 5 U.S.C. 704 during the pendency
of a request for reconsideration made
pursuant to paragraph (i) of this section
or before the time for requesting
reconsideration has expired.

(ii) Unless otherwise determined by
the Board, a bank holding company’s
final planned capital distributions and
final stress capital buffer requirement
shall:

(A) Be effective on October 1 of the
calendar year in which a capital plan
was submitted pursuant to paragraph
(e)(1)(ii) of this section; and

(B) Remain in effect until superseded.

(5) Publication. With respect to any
bank holding company subject to this
section, the Board may disclose publicly
any or all of the following:

(i) The stress capital buffer
requirement provided to a bank holding
company under paragraph (h)(1) or (i)(5)
of this section;

(ii) Adjustments made pursuant to
paragraph (h)(2)(ii);

(ii1) A summary of the results of the
supervisory stress test; and

(iv) Other information.

(i) Administrative remedies; request
for reconsideration. The following
requirements and procedures apply to
any request under this paragraph (i):

(1) General. To request
reconsideration of a stress capital buffer
requirement, provided under paragraph
(h) of this section, a bank holding
company must submit a written request
for reconsideration.

(2) Timing of request. A request for
reconsideration of a stress capital buffer
requirement, provided under paragraph
(h) of this section, must be received
within 15 calendar days of receipt of a
notice of a bank holding company’s
stress capital buffer requirement.

(3) Contents of request. (i) A request
for reconsideration must include a
detailed explanation of why
reconsideration should be granted (that
is, why a stress capital buffer
requirement should be reconsidered).
With respect to any information that
was not previously provided to the
Federal Reserve in the bank holding
company’s capital plan, the request
should include an explanation of why
the information should be considered.

(ii) A request for reconsideration may
include a request for an informal
hearing on the bank holding company’s
request for reconsideration.

(4) Hearing. (i) The Board may, in its
sole discretion, order an informal
hearing if the Board finds that a hearing
is appropriate or necessary to resolve
disputes regarding material issues of
fact.

(ii) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.

(5) Response to request. Within 30
calendar days of receipt of the bank
holding company’s request for
reconsideration of its stress capital
buffer requirement submitted under
paragraph (i)(2) of this section or within
30 days of the conclusion of an informal
hearing conducted under paragraph
(i)(4) of this section, the Board will
notify the company of its decision to
affirm or modify the bank holding
company’s stress capital buffer

requirement, provided that the Board
may extend this period upon notice to
the bank holding company.

(6) Distributions during the pendency
of a request for reconsideration. During
the pendency of the Board’s decision
under paragraph (i)(5) of this section,
the bank holding company may make
capital distributions that are consistent
with effective distribution limitations,
unless prior approval is required under
paragraph (j)(1) of this section.

(j) Approval requirements for certain
capital actions—(1) Circumstances
requiring approval—Resubmission of a
capital plan. Unless it receives prior
approval pursuant to paragraph (j)(3) of
this section, a bank holding company
may not make a capital distribution
(excluding any capital distribution
arising from the issuance of a capital
instrument eligible for inclusion in the
numerator of a regulatory capital ratio)
if the capital distribution would occur
after the occurrence of an event
requiring resubmission under paragraph
(e)(4)(d)(A) or (B) of this section.

(2) Contents of request. A request for
a capital distribution under this section
must contain the following information:

(i) The bank holding company’s
capital plan or a discussion of changes
to the bank holding company’s capital
plan since it was last submitted to the
Federal Reserve;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by the Board or the
appropriate Reserve Bank (which may
include, among other things, an
assessment of the bank holding
company'’s capital adequacy under a
severely adverse scenario, a revised
capital plan, and supporting data).

(3) Approval of certain capital
distributions. (i) The Board, or the
appropriate Reserve Bank with
concurrence of the Board, will act on a
request for prior approval of a capital
distribution within 30 calendar days
after the receipt of all the information
required under paragraph (j)(2) of this
section.

(ii) In acting on a request for prior
approval of a capital distribution, the
Board, or appropriate Reserve Bank with
concurrence of the Board, will apply the
considerations and principles in
paragraph (g) of this section, as
appropriate. In addition, the Board, or
the appropriate Reserve Bank with
concurrence of the Board, may
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disapprove the transaction if the bank
holding company does not provide all of
the information required to be

submitted under paragraph (j)(2) of this
section.

(4) Disapproval and hearing. (i) The
Board, or the appropriate Reserve Bank
with concurrence of the Board, will
notify the bank holding company in
writing of the reasons for a decision to
disapprove any proposed capital
distribution. Within 15 calendar days
after receipt of a disapproval by the
Board, the bank holding company may
submit a written request for a hearing.

(ii) The Board may, in its sole
discretion, order an informal hearing if
the Board finds that a hearing is
appropriate or necessary to resolve
disputes regarding material issues of
fact. An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.

(iii) Written notice of the final
decision of the Board shall be given to
the bank holding company within 60
calendar days of the conclusion of any
informal hearing ordered by the Board,
provided that the Board may extend this
period upon notice to the requesting
party.

(iv) While the Board’s decision is
pending and until such time as the
Board, or the appropriate Reserve Bank
with concurrence of the Board, approves
the capital distribution at issue, the
bank holding company may not make
such capital distribution.

(k) Post notice requirement. A bank
holding company must notify the Board
and the appropriate Reserve Bank
within 15 days of making a capital
distribution if:

(1) The capital distribution was
approved pursuant to paragraph (j)(3) of
this section; or

(2) The dollar amount of the capital
distribution will exceed the dollar
amount of the bank holding company’s
final planned capital distributions, as
measured on an aggregate basis
beginning in the fourth quarter of the
planning horizon through the quarter at
issue.

PART 238—SAVINGS AND LOAN
HOLDING COMPANIES (REGULATION
LL)

m 5. The authority citation for part 238
continues to read as follows:

Authority: 5 U.S.C. 552, 559; 12 U.S.C.
1462, 1462a, 1463, 1464, 1467, 1467a, 1468,
5365; 1813, 1817, 1829e, 1831i, 1972, 15
U.S.C. 781

Subpart O—Supervisory Stress Test
Requirements for Covered Savings
and Loan Holding Companies

m 6. Amend § 238.132 by adding
paragraph (a)(4), revising paragraph
(c)(2), and adding paragraph (d) to read
as follows:

§238.132 Analysis conducted by the
Board.

(a] EE

(4) In conducting the analysis, the
Board will not incorporate changes to a
firm’s business plan that are likely to
have a material impact on the covered
company’s capital adequacy and
funding profile in its projections of
losses, net income, pro forma capital
levels, and capital ratios.

* * * * *

(C] R

(2) Change in frequency. (i) The Board
may conduct a stress test of a covered
company on a more or less frequent
basis than would be required under
paragraph (c)(1) of this section based on
the company’s financial condition, size,
complexity, risk profile, scope of
operations, or activities, or risks to the
U.S. economy.

(ii) A Category IV savings and loan
holding company may elect to have the
Board conduct a stress test with respect
to the company in a year ending in an
odd number by providing notice to the
Board and the appropriate Federal
Reserve Bank by January 15 of that year.
* * * * *

(d) Capital Action Assumptions. In
conducting a stress test under this
section, the Board will make the
following assumptions regarding a
covered company’s capital actions over
the planning horizon:

(1) The covered company will not pay
any dividends on any instruments that
qualify as common equity tier 1 capital;

(2) The covered company will make
payments on instruments that qualify as
additional tier 1 capital or tier 2 capital
equal to the stated dividend, interest, or
principal due on such instrument;

(3) The covered company will not
make a redemption or repurchase of any
capital instrument that is eligible for
inclusion in the numerator of a
regulatory capital ratio; and

(4) The covered company will not
make any issuances of common stock or
preferred stock.

Subpart P—Company-Run Stress Test
Requirements for Savings and Loan
Holding Companies

m 7. Amend § 238.144 by revising
paragraphs (a)(2) and (b)(1) and (2) and
adding paragraphs (b)(3) and (4) to read
as follows:

§238.144 Methodologies and practices.

(a) * x %

(2) The potential impact on pro forma
regulatory capital levels and pro forma
capital ratios (including regulatory
capital ratios and any other capital
ratios specified by the Board), and in so
doing must:

(i) Incorporate the effects of any
capital actions over the planning
horizon and maintenance of an
allowance for credit losses appropriate
for credit exposures throughout the
planning horizon; and

(ii) Exclude the impacts of changes to
a firm’s business plan that are likely to
have a material impact on the covered
company’s capital adequacy and
funding profile.

(b) * x %

(1) The covered company will not pay
any dividends on any instruments that
qualify as common equity tier 1 capital;

(2) The covered company will make
payments on instruments that qualify as
additional tier 1 capital or tier 2 capital
equal to the stated dividend, interest, or
principal due on such instrument;

(3) The covered company will not
make a redemption or repurchase of any
capital instrument that is eligible for
inclusion in the numerator of a
regulatory capital ratio; and

(4) The covered company will not
make any issuances of common stock or

preferred stock.
* * * * *

m 8. Amend § 238.146 by revising
paragraph (a)(1) to read as follows:

§238.146 Disclosure of stress test results.

(a) Public disclosure of results—(1) In
general. (i) A covered company that is
subject to a supervisory stress test under
12 CFR 238.132 must publicly disclose
a summary of the results of the stress
test required under § 238.143 within the
period that is 15 calendar days after the
Board publicly discloses the results of
its supervisory stress test of the covered
company pursuant to § 238.134, unless
that time is extended by the Board in
writing; and

(ii) A covered company that is not
subject to a supervisory stress test under
§ 238.132 must publicly disclose a
summary of the results of the stress test
required under § 238.143 in the period
beginning on June 15 and ending on
June 30 in the year in which the stress
test is conducted, unless that time is
extended by the Board in writing.

* * * * *

m 9. Add Subpart S, consisting of
§238.170, to read as follows:
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Subpart S—Capital Planning and
Stress Capital Buffer Requirement

§238.170 Capital planning and stress
capital buffer requirement.

(a) Purpose. This section establishes
capital planning and prior notice and
approval requirements for capital
distributions by certain savings and loan
holding companies. This section also
establishes the Board’s process for
determining the stress capital buffer
requirement applicable to these savings
and loan holding companies.

(b) Scope and reservation of
authority—(1) Applicability. Except as
provided in § 238.170(c), this section
applies to:

(i) Any top-tier covered savings and
loan holding company domiciled in the
United States with average total
consolidated assets of $100 billion or
more ($100 billion asset threshold); and

(ii) Any other covered savings and
loan holding company domiciled in the
United States that is made subject to
this section, in whole or in part, by
order of the Board.

(2) Average total consolidated assets.
For purposes of this section, average
total consolidated assets means the
average of the total consolidated assets
as reported by a covered savings and
loan holding company on its
Consolidated Financial Statements for
Holding Companies (FR Y-9C) for the
four most recent consecutive quarters. If
the covered savings and loan holding
company has not filed the FR Y-9C for
each of the four most recent consecutive
quarters, average total consolidated
assets means the average of the
company’s total consolidated assets, as
reported on the company’s FR Y-9C, for
the most recent quarter or consecutive
quarters, as applicable. Average total
consolidated assets are measured on the
as-of date of the most recent FR Y-9C
used in the calculation of the average.

(3) Ongoing applicability. A covered
savings and loan holding company
(including any successor covered
savings and loan holding company) that
is subject to any requirement in this
section shall remain subject to such
requirements unless and until its total
consolidated assets fall below $100
billion for each of four consecutive
quarters, as reported on the FR Y-9C
and effective on the as-of date of the
fourth consecutive FR Y-9C.

(4) Reservation of authority. Nothing
in this section shall limit the authority
of the Federal Reserve to issue or
enforce a capital directive or take any
other supervisory or enforcement action,
including an action to address unsafe or
unsound practices or conditions or
violations of law.

(5) Application of this section by
order. The Board may apply this
section, in whole or in part, to a covered
savings and loan holding company by
order based on the institution’s size,
level of complexity, risk profile, scope
of operations, or financial condition.

(c) Transition periods for certain
covered savings and loan holding
companies. (1) A covered savings and
loan holding company that meets the
$100 billion asset threshold (as
measured under paragraph (b) of this
section) on or before September 30 of a
calendar year must comply with the
requirements of this section beginning
on January 1 of the next calendar year,
unless that time is extended by the
Board in writing. Notwithstanding the
previous sentence, the Board will not
provide a covered savings and loan
holding company with notice of its
stress capital buffer requirement until
the first year in which the Board
conducts an analysis of the covered
savings and loan company pursuant to
12 CFR 238.132.

(2) A covered savings and loan
holding company that meets the $100
billion asset threshold after September
30 of a calendar year must comply with
the requirements of this section
beginning on January 1 of the second
calendar year after the covered savings
and loan holding company meets the
$100 billion asset threshold, unless that
time is extended by the Board in
writing. Notwithstanding the previous
sentence, the Board will not provide a
covered savings and loan holding
company with notice of its stress capital
buffer requirement until the first year in
which the Board conducts an analysis of
the covered savings and loan holding
company pursuant to 12 CFR 238.132.

(3) The Board, or the appropriate
Reserve Bank with the concurrence of
the Board, may require a covered
savings and loan holding company
described in paragraph (c)(1) or (2) of
this section to comply with any or all
of the requirements of this section if the
Board, or appropriate Reserve Bank with
concurrence of the Board, determines
that the requirement is appropriate on a
different date based on the company’s
risk profile, scope of operation, or
financial condition and provides prior
notice to the company of the
determination.

(d) Definitions. For purposes of this
section, the following definitions apply:
(1) Advanced approaches means the

risk-weighted assets calculation
methodologies at 12 CFR part 217,
subpart E, as applicable.

(2) Average total nonbank assets
means the average of the total nonbank
assets, calculated in accordance with

the instructions to the FR Y-9LP, for the
four most recent calendar quarters or, if
the covered savings and loan holding
company has not filed the FR Y-9LP for
each of the four most recent calendar
quarters, for the most recent quarter or
quarters, as applicable.

(3) Capital action means any issuance
of a debt or equity capital instrument,
any capital distribution, and any similar
action that the Federal Reserve
determines could impact a covered
savings and loan holding company’s
consolidated capital.

(4) Capital distribution means a
redemption or repurchase of any debt or
equity capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that the Federal
Reserve determines to be in substance a
distribution of capital.

(5) Capital plan means a written
presentation of a covered savings and
loan holding company’s capital
planning strategies and capital adequacy
process that includes the mandatory
elements set forth in paragraph (e)(2) of
this section.

(6) Capital plan cycle means the
period beginning on January 1 of a
calendar year and ending on December
31 of that year.

(7) Capital policy means a covered
savings and loan holding company’s
written principles and guidelines used
for capital planning, capital issuance,
capital usage and distributions,
including internal capital goals; the
quantitative or qualitative guidelines for
capital distributions; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and

uidelines.

(8) Category 1V savings and loan
holding company means a covered
savings and loan holding company
identified as a Category IV banking
organization pursuant to 12 CFR 238.10.

(9) Common equity tier 1 capital has
the same meaning as under 12 CFR part
217.

(10) Effective capital distribution
limitations means any limitations on
capital distributions established by the
Board by order or regulation, including
pursuant to 12 CFR 217.11, provided
that, for any limitations based on risk-
weighted assets, such limitations must
be calculated using the standardized
approach, as set forth in 12 CFR part
217, subpart D.

(11) Final planned capital
distributions means the planned capital
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distributions included in a capital plan
that include the adjustments made
pursuant to paragraph (h) of this
section, if any.

(12) Internal baseline scenario means
a scenario that reflects the covered
savings and loan holding company’s
expectation of the economic and
financial outlook, including
expectations related to the covered
saving and loan holding company’s
capital adequacy and financial
condition.

(13) Internal stress scenario means a
scenario designed by a covered savings
and loan holding company that stresses
the specific vulnerabilities of the
covered savings and loan holding
company’s risk profile and operations,
including those related to the covered
savings and loan holding company’s
capital adequacy and financial
condition.

(14) Planning horizon means the
period of at least nine consecutive
quarters, beginning with the quarter
preceding the quarter in which the
covered savings and loan holding
company submits its capital plan, over
which the relevant projections extend.

(15) Regulatory capital ratio means a
capital ratio for which the Board has
established minimum requirements for
the covered savings and loan holding
company by regulation or order,
including, as applicable, the covered
savings and loan holding company’s
regulatory capital ratios calculated
under 12 CFR part 217 and the
deductions required under 12 CFR
248.12; except that the covered savings
and loan holding company shall not use
the advanced approaches to calculate its
regulatory capital ratios.

(16) Severely adverse scenario means
a set of conditions that affect the U.S.
economy or the financial condition of a
covered company and that overall are
significantly more severe than those
associated with the baseline scenario
and may include trading or other
additional components.

(17) Stress capital buffer requirement
means the amount calculated under
paragraph (f) of this section.

(18) Supervisory stress test means a
stress test conducted using a severely
adverse scenario and the assumptions
contained in 12 CFR part 238, subpart
0.

(e) Capital planning requirements and
procedures—(1) Annual capital
planning. (i) A covered savings and loan
holding company must develop and
maintain a capital plan.

(ii) A covered savings and loan
holding company must submit its
complete capital plan to the Board and
the appropriate Reserve Bank by April

5 of each calendar year, or such later
date as directed by the Board or by the
appropriate Reserve Bank with
concurrence of the Board.

(iii) The covered savings and loan
holding company’s board of directors or
a designated committee thereof must at
least annually and prior to submission
of the capital plan under paragraph
(e)(1)(ii) of this section:

(A) Review the robustness of the
covered savings and loan holding
company’s process for assessing capital
adequacy;

(B) Ensure that any deficiencies in the
covered savings and loan holding
company’s process for assessing capital
adequacy are appropriately remedied;
and

(C) Approve the covered savings and
loan holding company’s capital plan.

(2) Mandatory elements of capital
plan. A capital plan must contain at
least the following elements:

(i) An assessment of the expected uses
and sources of capital over the planning
horizon that reflects the covered savings
and loan holding company’s size,
complexity, risk profile, and scope of
operations, assuming both expected and
stressful conditions, including:

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including regulatory capital
ratios, and any additional capital
measures deemed relevant by the
covered savings and loan holding
company, over the planning horizon
under a range of scenarios, including:

(1) If the covered savings and loan
holding company is a Category IV
savings and loan holding company, the
Internal baseline scenario and at least
one Internal stress scenario, as well as
any additional scenarios, based on
financial conditions or the
macroeconomic outlook, or based on the
covered savings and loan holding
company’s financial condition, size,
complexity, risk profile, or activities, or
risks to the U.S. economy, that the
Federal Reserve may provide the
covered savings and loan holding
company after giving notice to the
covered savings and loan holding
company; or

(2) If the covered savings and loan
holding company is not a Category IV
savings and loan holding company, any
scenarios provided by the Federal
Reserve, the Internal baseline scenario,
and at least one Internal stress scenario;

(B) A discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(C) A description of all planned
capital actions over the planning

horizon. Planned capital actions must
be consistent with effective capital
distribution limitations, except as may
be adjusted pursuant to paragraph (h) of
this section. In determining whether a
covered savings and loan holding
company’s planned capital distributions
are consistent with effective capital
distribution limitations, a covered
savings and loan holding company must
assume that any countercyclical capital
buffer amount currently applicable to
the covered savings and loan holding
company remains at the same level,
except that the covered savings and loan
holding company must reflect any
increases or decreases in the
countercyclical capital buffer amount
that have been announced by the Board
at the times indicated by the Board’s
announcement for when such increases
or decreases will take effect.

(ii) A detailed description of the
covered savings and loan holding
company'’s process for assessing capital
adequacy, including:

(A) A discussion of how the covered
savings and loan holding company will,
under expected and stressful conditions,
maintain capital commensurate with its
risks, maintain capital above the
regulatory capital ratios, and serve as a
source of strength to its subsidiary
depository institutions;

(B) A discussion of how the covered
savings and loan holding company will,
under expected and stressful conditions,
maintain sufficient capital to continue
its operations by maintaining ready
access to funding, meeting its
obligations to creditors and other
counterparties, and continuing to serve
as a credit intermediary;

(iii) The covered savings and loan
holding company’s capital policy; and

(iv) A discussion of any expected
changes to the covered savings and loan
holding company’s business plan that
are likely to have a material impact on
the covered savings and loan holding
company’s capital adequacy or
liquidity.

(3) Data collection. Upon the request
of the Board or appropriate Reserve
Bank, the covered savings and loan
holding company shall provide the
Federal Reserve with information
regarding:

(i) The covered savings and loan
holding company’s financial condition,
including its capital;

(ii) The covered savings and loan
holding company’s structure;

(iii) Amount and risk characteristics
of the covered savings and loan holding
company’s on- and off-balance sheet
exposures, including exposures within
the covered savings and loan holding
company’s trading account, other
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trading-related exposures (such as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as
appropriate, information about the
sensitivity of positions to changes in
market rates and prices;

(iv) The covered savings and loan
holding company’s relevant policies and
procedures, including risk management
policies and procedures;

(v) The covered savings and loan
holding company’s liquidity profile and
management;

(vi) The loss, revenue, and expense
estimation models used by the covered
savings and loan holding company for
stress scenario analysis, including
supporting documentation regarding
each model’s development and
validation; and

(vii) Any other relevant qualitative or
quantitative information requested by
the Board or by the appropriate Reserve
Bank to facilitate review of the covered
savings and loan holding company’s
capital plan under this section.

4) Resubmission of a capital plan. (i)
A covered savings and loan holding
company must update and resubmit its
capital plan to the appropriate Reserve
Bank within 30 calendar days of the
occurrence of one of the following
events:

(A) The covered savings and loan
holding company determines there has
been or will be a material change in the
covered savings and loan holding
company’s risk profile, financial
condition, or corporate structure since
the covered savings and loan holding
company last submitted the capital plan
to the Board and the appropriate
Reserve Bank under this section; or

(B) The Board, or the appropriate
Reserve Bank with concurrence of the
Board, directs the covered savings and
loan holding company in writing to
revise and resubmit its capital plan for
any of the following reasons:

(1) The capital plan is incomplete or
the capital plan, or the covered savings
and loan holding company’s internal
capital adequacy process, contains
material weaknesses;

(2) There has been, or will likely be,
a material change in the covered savings
and loan holding company’s risk profile
(including a material change in its
business strategy or any risk exposure),
financial condition, or corporate
structure;

(3) The Internal stress scenario(s) are
not appropriate for the covered savings
and loan holding company’s business
model and portfolios, or changes in
financial markets or the macro-
economic outlook that could have a
material impact on a covered savings

and loan holding company’s risk profile
and financial condition require the use
of updated scenarios; or

(ii) The Board, or the appropriate
Reserve Bank with concurrence of the
Board, may extend the 30-day period in
paragraph (e)(4)(i) of this section for up
to an additional 60 calendar days, or
such longer period as the Board or the
appropriate Reserve Bank, with
concurrence of the Board, determines
appropriate.

(iii) Any updated capital plan must
satisfy all the requirements of this
section; however, a covered savings and
loan holding company may continue to
rely on information submitted as part of
a previously submitted capital plan to
the extent that the information remains
accurate and appropriate.

(5) Confidential treatment of
information submitted. The
confidentiality of information submitted
to the Board under this section and
related materials shall be determined in
accordance with applicable exemptions
under the Freedom of Information Act
(5 U.S.C. 552(b)) and the Board’s Rules
Regarding Availability of Information
(12 CFR part 261).

(f) Calculation of the stress capital
buffer requirement—(1) General. The
Board will determine the stress capital
buffer requirement that applies under 12
CFR 217.11 pursuant to paragraph (f) of
this section. For each covered savings
and loan holding company that is not a
Category IV savings and loan holding
company, the Board will calculate the
covered savings and loan holding
company’s stress capital buffer
requirement annually. For each
Category IV savings and loan holding
company, the Board will calculate the
covered savings and loan holding
company’s stress capital buffer
requirement biennially, occurring in
each calendar year ending in an even
number, and will adjust the covered
savings and loan holding company’s
stress capital buffer requirement
biennially, occurring in each calendar
year ending in an odd number.
Notwithstanding the previous sentence,
the Board will calculate the stress
capital buffer requirement of a Category
IV savings and loan holding company in
a year ending in an odd number with
respect to which that company makes
an election pursuant to 12 CFR
238.132(c)(2)(ii).

(2) Stress capital buffer requirement
calculation. A covered savings and loan
holding company’s stress capital buffer
requirement is equal to the greater of:

(i) The following calculation:

(A) The ratio of a covered savings and
loan holding company’s common equity
tier 1 capital to risk-weighted assets, as

calculated under 12 CFR part 217,
subpart D, as of the final quarter of the
previous capital plan cycle, unless
otherwise determined by the Board;
minus

(B) The lowest projected ratio of the
covered savings and loan holding
company’s common equity tier 1 capital
to risk-weighted assets, as calculated
under 12 CFR part 217, subpart D, in
any quarter of the planning horizon
under a supervisory stress test; plus

(C) The ratio of:

(1) The sum of the covered savings
and loan holding company’s planned
common stock dividends (expressed as
a dollar amount) for each of the fourth
through seventh quarters of the
planning horizon; to

(2) The risk-weighted assets of the
covered savings and loan holding
company in the quarter in which the
covered savings and loan holding
company had its lowest projected ratio
of common equity tier 1 capital to risk-
weighted assets, as calculated under 12
CFR part 217, subpart D, in any quarter
of the planning horizon under a
supervisory stress test; and

(ii) 2.5 percent.

(3) Recalculation of stress capital
buffer requirement. If a covered savings
and loan holding company resubmits its
capital plan pursuant to paragraph (e)(4)
of this section, the Board may
recalculate the covered savings and loan
holding company’s stress capital buffer
requirement. The Board will provide
notice of whether the covered savings
and loan holding company’s stress
capital buffer requirement will be
recalculated within 75 calendar days
after the date on which the capital plan
is resubmitted, unless the Board
provides notice to the company that it
is extending the time period.

(4) Adjustment of stress capital buffer
requirement. In each calendar year in
which the Board does not calculate a
Category IV savings and loan holding
company’s stress capital buffer
requirement pursuant to paragraph (f)(1)
of this section, the Board will adjust the
Category IV savings and loan holding
company’s stress capital buffer
requirement to be equal to the result of
the calculation set forth in paragraph
(f)(2) of this section, using the same
values that were used to calculate the
stress capital buffer requirement most
recently provided to the covered savings
and loan holding company, except that
the value used in paragraph
(H)(2)1)(C)(1) of the calculation will be
equal to the covered savings and loan
holding company’s planned common
stock dividends (expressed as a dollar
amount) for each of the fourth through
seventh quarters of the planning horizon
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as set forth in the capital plan submitted
by the covered savings and loan holding
company in the calendar year in which
the Board adjusts the covered savings
and loan holding company’s stress
capital buffer requirement.

(g) Review of capital plans by the
Federal Reserve. The Board, or the
appropriate Reserve Bank with
concurrence of the Board, will consider
the following factors in reviewing a
covered savings and loan holding
company’s capital plan:

(1) The comprehensiveness of the
capital plan, including the extent to
which the analysis underlying the
capital plan captures and addresses
potential risks stemming from activities
across the covered savings and loan
holding company and the covered
savings and loan holding company’s
capital policy;

(2) The reasonableness of the covered
savings and loan holding company’s
capital plan, the assumptions and
analysis underlying the capital plan,
and the robustness of its capital
adequacy process;

(3) Relevant supervisory information
about the covered savings and loan
holding company and its subsidiaries;

(4) The covered savings and loan
holding company’s regulatory and
financial reports, as well as supporting
data that would allow for an analysis of
the covered savings and loan holding
company’s loss, revenue, and reserve
projections;

(5) The results of any stress tests
conducted by the covered savings and
loan holding company or the Federal
Reserve; and

(6) Other information requested or
required by the Board or the appropriate
Reserve Bank, as well as any other
information relevant, or related, to the
savings and loan holding company’s
capital adequacy.

(h) Federal Reserve notice of stress
capital buffer requirement; final
planned capital distributions—(1)
Notice. The Board will provide a
covered savings and loan holding
company with notice of its stress capital
buffer requirement and an explanation
of the results of the supervisory stress
test. Unless otherwise determined by
the Board, notice will be provided by
June 30 of the calendar year in which
the capital plan was submitted pursuant
to paragraph (e)(1)(ii) of this section or
within 90 calendar days of receiving
notice that the Board will recalculate
the covered savings and loan holding
company’s stress capital buffer
requirement pursuant to paragraph (f)(3)
of this section.

(2) Response to notice—(i) Request for
reconsideration of stress capital buffer

requirement. A covered savings and
loan holding company may request
reconsideration of a stress capital buffer
requirement provided under paragraph
(h)(1) of this section. To request
reconsideration of a stress capital buffer
requirement, a covered savings and loan
holding company must submit to the
Board a request pursuant to paragraph
(i) of this section.

(ii) Adjustments to planned capital
distributions. Within two business days
of receipt of notice of a stress capital
buffer requirement under paragraph
(h)(1) or (i)(5) of this section, as
applicable, a covered savings and loan
holding company must:

(A) Determine whether the planned
capital distributions for the fourth
through seventh quarters of the
planning horizon under the Internal
baseline scenario would be consistent
with effective capital distribution
limitations assuming the stress capital
buffer requirement provided by the
Board under paragraph (h)(1) or (i)(5) of
this section, as applicable, in place of
any stress capital buffer requirement in
effect; and

(1) If the planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario would not be
consistent with effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable, in place of any stress capital
buffer requirement in effect, the covered
savings and loan holding company must
adjust its planned capital distributions
such that its planned capital
distributions would be consistent with
effective capital distribution limitations
assuming the stress capital buffer
requirement provided by the Board
under paragraph (h)(1) or (i)(5) of this
section, as applicable, in place of any
stress capital buffer requirement in
effect; or

(2) If the planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario would be
consistent with effective capital
distribution limitations assuming the
stress capital buffer requirement
provided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable, in place of any stress capital
buffer requirement in effect, the covered
savings and loan holding company may
adjust its planned capital distributions.
A covered savings and loan holding
company may not adjust its planned
capital distributions to be inconsistent
with the effective capital distribution
limitations assuming the stress capital

buffer requirement provided by the
Board under paragraph (h)(1) or (i)(5) of
this section, as applicable; and

(B) Notify the Board of any
adjustments made to planned capital
distributions for the fourth through
seventh quarters of the planning horizon
under the Internal baseline scenario.

(3) Final planned capital
distributions. The Board will consider
the planned capital distributions,
including any adjustments made
pursuant to paragraph (h)(2)(ii) of this
section, to be the covered savings and
loan holding company’s final planned
capital distributions on the later of:

(i) The expiration of the time for
requesting reconsideration under
paragraph (i) of this section; and

(ii) The expiration of the time for
adjusting planned capital distributions
pursuant to paragraph (h)(2)(ii) of this
section.

(4) Effective date of final stress capital
buffer requirement. (i) The Board will
provide a savings and loan holding
company with its final stress capital
buffer requirement and confirmation of
the covered savings and loan holding
company’s final planned capital
distributions by August 31 of the
calendar year that a capital plan was
submitted pursuant to paragraph
(e)(1)(ii) of this section, unless
otherwise determined by the Board. A
stress capital buffer requirement will
not be considered final so as to be
agency action subject to judicial review
under 5 U.S.C. 704 during the pendency
of a request for reconsideration made
pursuant to paragraph (i) of this section
or before the time for requesting
reconsideration has expired.

(ii) Unless otherwise determined by
the Board, a covered savings and loan
holding company’s final planned capital
distributions and final stress capital
buffer requirement shall:

(A) Be effective on October 1 of the
calendar year in which a capital plan
was submitted pursuant to paragraph
(e)(1)(ii) of this section; and

(B) Remain in effect until superseded.

(5) Publication. With respect to any
covered savings and loan holding
company subject to this section, the
Board may disclose publicly any or all
of the following:

(i) The stress capital buffer
requirement provided to a covered
savings and loan holding company
under paragraph (h)(1) or (i)(5) of this
section;

(ii) Adjustments made pursuant to
paragraph (h)(2)(ii);

(iii) A summary of the results of the
supervisory stress test; and

(iv) Other information.
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(i) Administrative remedies; request
for reconsideration. The following
requirements and procedures apply to
any request under this paragraph (i):

(1) General. To request
reconsideration of a stress capital buffer
requirement, provided under paragraph
(h) of this section, a covered savings and
loan holding company must submit a
written request for reconsideration.

(2) Timing of request. A request for
reconsideration of a stress capital buffer
requirement, provided under paragraph
(h) of this section, must be received
within 15 calendar days of receipt of a
notice of a covered savings and loan
holding company’s stress capital buffer
requirement.

(3) Contents of request. (i) A request
for reconsideration must include a
detailed explanation of why
reconsideration should be granted (that
is, why a stress capital buffer
requirement should be reconsidered).
With respect to any information that
was not previously provided to the
Federal Reserve in the covered savings
and loan holding company’s capital
plan, the request should include an
explanation of why the information
should be considered.

(ii) A request for reconsideration may
include a request for an informal
hearing on the covered savings and loan
holding company’s request for
reconsideration.

(4) Hearing. (i) The Board may, in its
sole discretion, order an informal
hearing if the Board finds that a hearing
is appropriate or necessary to resolve
disputes regarding material issues of
fact.

(ii) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.

(5) Response to request. Within 30
calendar days of receipt of the covered
savings and loan holding company’s
request for reconsideration of its stress
capital buffer requirement submitted
under paragraph (i)(2) of this section or
within 30 days of the conclusion of an
informal hearing conducted under
paragraph (i)(4) of this section, the
Board will notify the company of its
decision to affirm or modify the covered
savings and loan holding company’s
stress capital buffer requirement,
provided that the Board may extend this
period upon notice to the covered
savings and loan holding company.

(6) Distributions during the pendency
of a request for reconsideration. During
the pendency of the Board’s decision
under paragraph (i)(5) of this section,
the covered savings and loan holding
company may make capital

distributions that are consistent with
effective distribution limitations, unless
prior approval is required under
paragraph (j)(1) of this section.

(j) Approval requirements for certain
capital actions—(1) Circumstances
requiring approval—Resubmission of a
capital plan. Unless it receives prior
approval pursuant to paragraph (j)(3) of
this section, a covered savings and loan
holding company may not make a
capital distribution (excluding any
capital distribution arising from the
issuance of a capital instrument eligible
for inclusion in the numerator of a
regulatory capital ratio) if the capital
distribution would occur after the
occurrence of an event requiring
resubmission under paragraph
(e)(4)1)(A) or (B) of this section.

(2) Contents of request. A request for
a capital distribution under this section
must contain the following information:

(i) The covered savings and loan
holding company’s capital plan or a
discussion of changes to the covered
savings and loan holding company’s
capital plan since it was last submitted
to the Federal Reserve;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by the Board or the
appropriate Reserve Bank (which may
include, among other things, an
assessment of the covered savings and
loan holding company’s capital
adequacy under a severely adverse
scenario, a revised capital plan, and
supporting data).

(3) Approval of certain capital
distributions. (i) The Board, or the
appropriate Reserve Bank with
concurrence of the Board, will act on a
request for prior approval of a capital
distribution within 30 calendar days
after the receipt of all the information
required under paragraph (j)(2) of this
section.

(ii) In acting on a request for prior
approval of a capital distribution, the
Board, or appropriate Reserve Bank with
concurrence of the Board, will apply the
considerations and principles in
paragraph (g) of this section, as
appropriate. In addition, the Board, or
the appropriate Reserve Bank with
concurrence of the Board, may
disapprove the transaction if the
covered savings and loan holding
company does not provide all of the
information required to be submitted
under paragraph (j)(2) of this section.

(4) Disapproval and hearing. (i) The
Board, or the appropriate Reserve Bank
with concurrence of the Board, will
notify the covered savings and loan
holding company in writing of the
reasons for a decision to disapprove any
proposed capital distribution. Within 15
calendar days after receipt of a
disapproval by the Board, the covered
savings and loan holding company may
submit a written request for a hearing.

(ii) The Board may, in its sole
discretion, order an informal hearing if
the Board finds that a hearing is
appropriate or necessary to resolve
disputes regarding material issues of
fact. An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.

(iii) Written notice of the final
decision of the Board shall be given to
the covered savings and loan holding
company within 60 calendar days of the
conclusion of any informal hearing
ordered by the Board, provided that the
Board may extend this period upon
notice to the requesting party.

(iv) While the Board’s decision is
pending and until such time as the
Board, or the appropriate Reserve Bank
with concurrence of the Board, approves
the capital distribution at issue, the
covered savings and loan holding
company may not make such capital
distribution.

(k) Post notice requirement. A covered
savings and loan holding company must
notify the Board and the appropriate
Reserve Bank within 15 days of making
a capital distribution if:

(1) The capital distribution was
approved pursuant to paragraph (j)(3) of
this section; or

(2) The dollar amount of the capital
distribution will exceed the dollar
amount of the covered savings and loan
holding company’s final planned capital
distributions, as measured on an
aggregate basis beginning in the fourth
quarter of the planning horizon through
the quarter at issue.

PART 252—ENHANCED PRUDENTIAL
STANDARDS (REGULATION YY)

m 9. The authority citation for part 252
continues to read as follows:

Authority: 12 U.S.C. 321-338a, 481-486,
1467a, 1818, 1828, 1831n, 18310, 1831p—1,
1831w, 1835, 1844(b), 1844(c), 3101 et seq.,
3101 note, 3904, 3906—-3909, 4808, 5361,
5362, 5365, 5366, 5367, 5368, 5371.
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Subpart E—Supervisory Stress Test
Requirements for Certain U.S. Banking
Organizations With $100 Billion or
More in Total Consolidated Assets and
Nonbank Financial Companies
Supervised by the Board

m 10. Amend § 252.44 by revising
paragraphs (a)(3) and (d) to read as
follows:

§252.44 Analysis conducted by the Board.

(a]* *  *

(3) In conducting the analysis, the
Board will not incorporate changes to a
firm’s business plan that are likely to
have a material impact on the covered
company’s capital adequacy and
funding profile in its projections of

TABLE 1 TO §252.44(D)(1)

losses, net income, pro forma capital
levels, and capital ratios.
* * * * *

(d) Frequency of analysis conducted
by the Board—(1) General. Except as
provided in paragraph (d)(2) of this
section, the Board will conduct its
analysis of a covered company
according to the frequency in Table 1 to
§252.44(d)(1).

If the covered company is a:

Then the Board will conduct its analysis:

Global systemically important BHC
Category Il bank holding company
Category Il U.S. intermediate holding company
Category Il bank holding company
Category Il U.S. intermediate holding company
Category IV bank holding company
Category IV U.S. intermediate holding company

Nonbank financial company supervised by the Board

Annually.
Annually.
Annually.
Annually.
Annually.

Annually.

Biennially, occurring in each year ending in an even number.
Biennially, occurring in each year ending in an even number.

(2) Change in frequency. (i) The Board
may conduct a stress test of a covered
company on a more or less frequent
basis than would be required under
paragraph (d)(1) of this section based on
the company’s financial condition, size,
complexity, risk profile, scope of
operations, or activities, or risks to the
U.S. economy.

(ii) A Category IV bank holding
company or Category IV U.S.
intermediate holding company may
elect to have the Board conduct a stress
test with respect to the company in a
year ending in an odd number by
providing notice to the Board and the
appropriate Federal Reserve Bank by
January 15 of that year. Notwithstanding
the previous sentence, such a company
may elect to have the Board conduct a
stress test with respect to the company
in the year 2021 by providing notice to
the Board and the appropriate Federal
Reserve Bank by April 5, 2021.

(3) Notice and response—(i)
Notification of change in frequency. If
the Board determines to change the
frequency of the stress test under
paragraph (d)(2)(i) of this section, the
Board will notify the company in
writing and provide a discussion of the
basis for its determination.

(ii) Request for reconsideration and
Board response. Within 14 calendar
days of receipt of a notification under
paragraph (d)(3)(i) of this section, a
covered company may request in
writing that the Board reconsider the
requirement to conduct a stress test on
a more or less frequent basis than would
be required under paragraph (d)(1) of
this section. A covered company’s
request for reconsideration must include
an explanation as to why the request for

reconsideration should be granted. The
Board will respond in writing within 14
calendar days of receipt of the
company’s request.

Subpart F—Company-Run Stress Test
Requirements for Certain U.S. Bank
Holding Companies and Nonbank
Financial Companies Supervised by
the Board

m 11. Amend § 252.54 revising
paragraph (b)(2)(i)(B) to read as follows:

§252.54 Stress test.

* * * * *

(b] * % %
( ] * * %
(i * * %
(B) Is not a Category IV bank holding
company.
* * * * *
m 12. Amend § 252.56 by revising
paragraph (a)(2) to read as follows:

—

§252.56 Methodologies and practices.

(a] * % %

(2) The potential impact on the
regulatory capital levels and ratios
applicable to the covered bank, and any
other capital ratios specified by the
Board, and in doing so must:

(i) Incorporate the effects of any
capital action over the planning horizon
and maintenance of an allowance for
loan losses or adjusted allowance for
credit losses, as appropriate, for credit
exposures throughout the planning
horizon; and

(ii) Exclude the impacts of changes to
a firm’s business plan that are likely to
have a material impact on the covered
company’s capital adequacy and
funding profile.

*

* * * *

m 13. Amend § 252.58 by revising
paragraph (a)(1) to read as follows:

§252.58 Disclosure of stress test results.

(a) * *x %

(1) In general. A covered company
must publicly disclose a summary of the
results of the stress test required under
§ 252.54 within the period that is 15
calendar days after the Board publicly
discloses the results of its supervisory
stress test of the covered company
pursuant to § 252.46(b), unless that time
is extended by the Board in writing.

* * * * *

Appendix B to Part 252—[Amended]

m 14. Amend appendix B to part 252 by
removing and reserving section 2.6.

By order of the Board of Governors of the
Federal Reserve System.
Ann Misback,
Secretary of the Board.
[FR Doc. 2021-02182 Filed 2-2-21; 8:45 am]
BILLING CODE P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 791
[Docket No. NCUA-2020-0098]
RIN 3133-AF28

Role of Supervisory Guidance

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The NCUA Board is adopting
a final rule that codifies the Interagency
Statement Clarifying the Role of
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Supervisory Guidance, issued by the
NCUA, Federal Deposit Insurance
Corporation (FDIC), the Board of
Governors of the Federal Reserve (the
Board), the Office of Comptroller of the
Currency (OCC), and the Consumer
Financial Protection Bureau (Bureau)
(collectively, the agencies) on
September 11, 2018 (2018 Statement).
By codifying the 2018 Statement, with
amendments, the final rule confirms
that the NCUA will continue to follow
and respect the limits of administrative
law in carrying out their supervisory
responsibilities. The 2018 Statement
reiterated well-established law by
stating that, unlike a law or regulation,
supervisory guidance does not have the
force and effect of law. As such,
supervisory guidance does not create
binding legal obligations for the public.
Because it is incorporated into the final
rule, the 2018 Statement, as amended, is
binding on the NCUA. The final rule
adopts the rule as proposed without
change.

DATES: The provisions of this final rule
are effective on March 5, 2021.

FOR FURTHER INFORMATION CONTACT:
Naghi Khaled, Policy Officer (703) 664—
3883 or Scott Neat, Associate Director,
Office of Examinations and Insurance at
(703) 518—6363; Ian Marenna, Associate
General Counsel, or Marvin Shaw, Staff
Attorney, Office of General Counsel, at
the above address or telephone (703)
518-6540. National Credit Union
Administration, 1775 Duke Street,
Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION:

I. Background

The NCUA recognizes the important
distinction between issuances that serve
to implement acts of Congress (known
as “regulations” or “legislative rules”)
and non-binding supervisory guidance
documents.! Regulations create binding
legal obligations. Supervisory guidance
is issued by an agency to “advise the
public prospectively of the manner in
which the agency proposes to exercise
a discretionary power” and does not
create binding legal obligations.2

In recognition of the important
distinction between rules and guidance,
on September 11, 2018, the NCUA along

1Regulations are commonly referred to as
legislative rules because regulations have the “force
and effect of law.”” Perez v. Mortgage Bankers
Association, 575 U.S. 92, 96 (2015) (citations
omitted).

2 See Chrysler v. Brown, 441 U.S. 281, 302 (1979)
(quoting the Attorney General’s Manual on the
Administrative Procedure Act at 30 n.3 (1947)
(Attorney General’s Manual) and discussing the
distinctions between regulations and general
statements of policy, of which supervisory guidance
is one form).

with the Federal Deposit Insurance
Corporation (FDIC), the Board of
Governors of the Federal Reserve (the
Board), the Office of Comptroller of the
Currency (OCC), and the Consumer
Financial Protection Bureau (Bureau)
(collectively, the agencies) issued the
Interagency Statement Clarifying the
Role of Supervisory Guidance (2018
Statement) to explain the role of
supervisory guidance and describe the
agencies’ approach to supervisory
guidance.? As noted in the 2018
Statement, the agencies issue various
types of supervisory guidance to their
respective supervised institutions,
including, but not limited to,
interagency statements, advisories,
bulletins, policy statements, questions
and answers, and frequently asked
questions. Supervisory guidance
outlines the agencies’ supervisory
expectations or priorities and articulates
the agencies’ general views regarding
practices for a given subject area.
Supervisory guidance often provides
examples of practices that mitigate risks,
or that the agencies generally consider
to be consistent with safety-and-
soundness standards or other applicable
laws and regulations, including those
designed to protect consumers.* The
agencies noted in the 2018 Statement
that supervised institutions at times
request supervisory guidance and that
guidance is important to provide clarity
to these institutions, as well as
supervisory staff, in a transparent way
that helps to ensure consistency in the
supervisory approach.s

3 See https://www.occ.gov/news-issuances/news-
releases/2018/nr-ia-2018-97a.pdf.

+While supervisory guidance offers guidance to
the public on the agencies’ approach to supervision
under statutes and regulations and safe and sound
practices, the issuance of guidance is discretionary
and is not a prerequisite to an agency’s exercise of
its statutory and regulatory authorities. This point
reflects the fact that statutes and legislative rules,
not statements of policy, set legal requirements.

5The Administrative Gonference of the United
States (ACUS) has recognized the important role of
guidance documents and has stated that guidance
can “‘make agency decision-making more
predictable and uniform and shield regulated
parties from unequal treatment, unnecessary costs,
and unnecessary risk, while promoting compliance
with the law.” ACUS, Recommendation 2017-5,
Agency Guidance Through Policy Statements at 2
(adopted December 14, 2017), available at https://
www.acus.gov/recommendation/agency-guidance-
through-policy-statements. ACUS also suggests that
“policy statements are generally better [than
legislative rules] for dealing with conditions of
uncertainty and often for making agency policy
accessible.” Id. ACUS’s reference to “policy
statements’’ refers to the statutory text of the APA,
which provides that notice and comment is not
required for “general statements of policy.” The
phrase “general statements of policy’” has
commonly been viewed by courts, agencies, and
administrative law commentators as including a
wide range of agency issuances, including
guidance.

The 2018 Statement restated existing
law and reaffirmed the agencies’
understanding that supervisory
guidance does not create binding,
enforceable legal obligations. The 2018
Statement reaffirmed that the agencies
do not issue supervisory criticisms for
“violations” of supervisory guidance
and described the appropriate use of
supervisory guidance by the agencies. In
the 2018 Statement, the agencies also
expressed their intention to (1) limit the
use of numerical thresholds in
guidance; (2) reduce the issuance of
multiple supervisory guidance
documents on the same topic; (3)
continue efforts to make the role of
supervisory guidance clear in
communications to examiners and
supervised institutions; and (4)
encourage supervised institutions to
discuss their concerns about
supervisory guidance with their agency
contact.

On November 5, 2018, the OCC,
Board, FDIC, and Bureau each received
a petition for a rulemaking (Petition), as
permitted under the Administrative
Procedure Act (APA),5 requesting that
the agencies codify the 2018 Statement.”
The Petitioners did not submit a
petition to the NCUA, which has no
supervisory authority over the financial
institutions that are represented by
Petitioners. The NCUA determined that
it was appropriate to join this
rulemaking on its own initiative.
References in the preamble to
“agencies” therefore include the NCUA.

The Petition argued that a rule on
guidance is necessary to bind future
agency leadership and staff to the 2018
Statement’s terms. The Petition also
suggested there are ambiguities in the
2018 Statement concerning how
supervisory guidance is used in
connection with matters requiring
attention, matters requiring immediate
attention (collectively, MRAs for banks),
as well as in connection with other
supervisory actions that should be
clarified through a rulemaking. As
explained in the next section, the NCUA
examiners use a notification similar to
an MRA called a Document of
Resolution (DOR). Finally, the Petition
called for the rulemaking to implement
changes in the agencies’ standards for
issuing MRAs. Specifically, the Petition
requested that the agencies limit the role
of MRAs to addressing circumstances in
which there is a violation of a statute,

65 U.S.C. 553(e).

7 See Petition for Rulemaking on the Role of
Supervisory Guidance, available at https://bpi.com/
wp-content/uploads/2018/11/BPI_PFR_on_Role_of
Supervisory Guidance Federal Reserve.pdf.
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regulation, or order, or demonstrably
unsafe or unsound practices.

B. NCUA’s Examination and
Supervisory Oversight

As a member of the Federal Financial
Institution Examination Council
(FFIEC),8 the NCUA participates with
and generally has regulations and
guidance consistent with the other
financial regulators. Nevertheless, given
its different statutory framework, the
NCUA'’s supervision of Federal credit
unions and federally insured, state-
chartered credit unions is different than
the other agencies. With respect to
safety and soundness, the Federal Credit
Union Act requires the NCUA to ensure
all federally insured credit unions
operate safely and soundly.® In
particular, 12 U.S.C. 1786(b) compels
the agency to act to correct unsafe or
unsound conditions or practices in
insured credit unions.1°

Often, and necessarily, regulatory
requirements are not simple
prescriptions that lend themselves to
right-or-wrong determinations.
Codifying in regulation all unsafe and
unsound conditions and practices in
explicit detail would be unfeasible,
especially in light of the ever-evolving
nature of financial services. Highly
detailed or prescriptive regulations
would also lead to unintended
consequences. Regulated entities would
face additional burden, less flexibility,
and innovation would be stifled.

Notwithstanding these limitations, the
NCUA has issued a regulation that
implements the Federal Credit Union
Act’s requirement that federally insured
credit unions operate safely and
soundly. Section 741.3(b) of the NCUA’s
Rules and Regulation lists various
factors the agency considers “in
determining whether the credit union’s

8 https://www.ffiec.gov/.

9 There are 21 references to “‘safety and
soundness” in the Federal Credit Union Act. See 12
U.S.C. 1757(5)(A)(vi)(I), 1759(d & f), 1781(c)(2),
1782(a)(6)(B), 1786(b), 1786(e), 1786(f), 1786(g),
1786(k)(2), 1786(r), 1786(s), and 1790d(h).
Similarly, the NCUA requires federally insured
credit unions to comply with relevant consumer
protection statutes and regulations.

10 “Whenever, in the opinion of the Board, any
insured credit union is engaging or has engaged in
unsafe or unsound practices in conducting the
business of such credit union, or is in an unsafe or
unsound condition to continue operations as an
insured credit union, or is violating or has violated
an applicable law, rule, regulation, order, or any
condition imposed in writing by the Board in
connection with any action on any application,
notice, or other request by the credit union or
institution-affiliated party, or is violating or has
violated any written agreement entered into with
the Board, the Board shall serve upon the credit
union a statement with respect to such practices or
conditions or violations for the purpose of securing
the correction thereof.”

financial condition and policies are both
safe and sound.” Regarding the
continuing insurability of a credit
union, Section 741.3(d) of the NCUA’s
Rules and Regulation goes on to specify
that “[i]lnsurance of member accounts
would not otherwise involve undue risk
to the National Credit Union Share
Insurance Fund (NCUSIF).” 11

The NCUA needs to be able to address
safety and soundness issues through
supervisory determinations that
properly evaluate and weigh the
relevant facts and considerations in
their totality. For example, a federally
insured credit union may be engaged in
an inherently high-risk activity, but the
credit union may mitigate the risk by
holding extra capital and liquidity and
adopting leading practices in managing
the underlying risk. Conversely, another
institution may have not adopted
sufficient mitigations to offset the risk,
leading to undue risk to the National
Credit Union Share Insurance Fund and
taxpayers.

Like the other agencies, the NCUA has
instructions that set requirements for
how examiners supervise institutions.2
For example, when addressing a
concern in a report of examination,
examiners are required to cite the
highest authority related to the subject
matter, and describe the root problem
including the corresponding details and
facts that support the examiner’s
conclusion. Examiners can cite agency
guidance when addressing some
violations or unsafe or unsound
conditions or practices when they
involve a significant degree of judgment
or interpretation in their application.
This is necessary and helpful for both
regulated institutions and examiners by
standardizing application of regulatory
requirements that require judgment or
interpretation in their application,
instead of relying on the individual
views of each examiner. The examiner
guidance explains how the subject
relates to a regulatory or statutory
requirement and provides the
institution with additional information
on the topic.

Pursuant to agency policy, examiners
may only include in the Document of

11This provision states: “Any circumstances
which may be unique to the particular credit union
concerned shall also be considered in arriving at the
determination of whether or not an undue risk to
the NCUSIF is or may be present. For purposes of
this section, the term ‘undue risk to the NCUSIF’
is defined as a condition which creates a probability
of loss in excess of that normally found in a credit
union and which indicates a reasonably foreseeable
probability of the credit union becoming insolvent
because of such condition, with a resultant claim
against the NCUSIF.”

12 https://www.ncua.gov/regulation-supervision/
manuals-guides/examiners-guide.

Resolution (DOR) 13 issues that are
significant enough that they would be
escalated to the next level of
enforcement for failure to correct the
problem. These types of problems are
defined as:

¢ Unsafe or unsound practices that
reasonably threaten the stability of the
credit union—that is, any action or lack
of action that, if left uncorrected, may
result in substantial loss or damage to
the credit union or its members.

e Violations of law or regulation that
are systemic, recurring, or that result
from willful neglect.

With that statutory and regulatory
background in mind, the NCUA uses
DORs to address practices that result in
substantive noncompliance with laws or
rules, enforcement actions, or
conditions imposed in writing. The
NCUA'’s policy is to identify deficient
practices and violations in a timely
manner and encourage corrective action
well before deficiencies affect a credit
union’s financial condition or viability.

II. The Proposed Rule and Comments
Received

On November 5, 2020, the agencies
issued a proposed rule (Proposed Rule)
that would codify the 2018 Statement,
with clarifying changes, as an appendix
to proposed rule text.2 The Proposed
Rule would supersede the 2018
Statement. The rule text would also
provide that the amended version of the
2018 Statement is binding on each
respective agency.

Clarification of the 2018 Statement

The Petition expressed support for the
2018 Statement and acknowledged that
it addresses many issues of concern for
the Petitioners relating to the use of
supervisory guidance. The Petition
expressed concern, however, that the
2018 Statement’s reference to not basing
“criticisms” on violations of
supervisory guidance has led to
confusion about whether MRAs are
covered by the 2018 Statement.
Accordingly, the agencies proposed to
clarify in the Proposed Rule that the
term “criticize” includes the issuance of
MRAs and other supervisory criticisms
such as DORs, including those
communicated through matters
requiring board attention, documents of
resolution, and supervisory
recommendations (collectively,

13 The Document of Resolution section of the
NCUA'’s report of examination is the equivalent of
Matters Requiring Immediate Attention used by the
other banking agencies.

1485 FR 70512 (November 5, 2020).


https://www.ncua.gov/regulation-supervision/manuals-guides/examiners-guide
https://www.ncua.gov/regulation-supervision/manuals-guides/examiners-guide
https://www.ffiec.gov/
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supervisory criticisms).15 As such, the
agencies reiterated that examiners will
not base supervisory criticisms on a
“violation” of or “non-compliance
with”” supervisory guidance. The
agencies noted that, in some situations,
examiners may reference (including in
writing) supervisory guidance to
provide examples of safe and sound
conduct, appropriate consumer
protection and risk management
practices, and other actions for
addressing compliance with laws or
regulations. The agencies also reiterated
that they will not issue an enforcement
action on the basis of a “violation” of
or ‘“‘non-compliance” with supervisory
guidance. The Proposed Rule reflected
these clarifications.16

The Petition requested further that
these supervisory criticisms should not
include “generic” or “conclusory”
references to safety and soundness. The
agencies agreed that supervisory
criticisms should continue to be specific
as to practices, operations, financial
conditions, or other matters that could
have a negative effect on the safety and
soundness of the financial institution,
could cause consumer harm, or could
cause violations of laws, regulations,
final agency orders, or other legally
enforceable conditions. Accordingly, the
agencies included language reflecting
this practice in the Proposed Rule.

The Petition also suggested that
MRAs, as well as memoranda of
understanding (MOUs), examination
downgrades, and any other formal
examination mandate or sanction,
should be based only on a violation of
a statute, regulation, or order, including
a ‘““demonstrably unsafe or unsound

15 The agencies use different terms to refer to
supervisory actions that are similar to MRAs and
Matters Requiring Immediate Attention (MRIAs),
including matters requiring board attention,
documents of resolution, and supervisory
recommendations.

16 The 2018 Statement contains the following
sentence:

Examiners will not criticize a supervised
financial institution for a “violation’ of supervisory
guidance.

2018 Statement at 2. As revised in the Proposed
Rule, this sentence read as follows:

Examiners will not criticize (including through
the issuance of matters requiring attention, matters
requiring immediate attention, matters requiring
board attention, documents of resolution, and
supervisory recommendations) a supervised
financial institution for, and agencies will not issue
an enforcement action on the basis of, a ““violation”
of or “non-compliance” with supervisory guidance.

Proposed Rule (emphasis added). As discussed
infra in footnote 12, the Proposed Rule also
removed the sentences in the 2018 Statement that
referred to “citation,” which the Petition suggested
had been confusing. These sentences were also
removed to clarify that the focus of the Proposed
Rule related to the use of guidance, not the
standards for MRAs.

practice.” 17 As noted in the Proposed
Rule, examiners all take steps to identify
deficient practices before they rise to
violations of law or regulation or before
they constitute unsafe or unsound
banking practices. The agencies stated
that they continue to believe that early
identification of deficient practices
serves the interest of the public and of
supervised institutions. Early
identification protects the safety and
soundness of banks and credit unions
promotes consumer protection and
reduces the costs and risk of
deterioration of financial condition from
deficient practices resulting in
violations of laws or regulations, unsafe
or unsound conditions, or unsafe or
unsound practices. The Proposed Rule
also noted that the agencies have
different supervisory processes,
including for issuing supervisory
criticisms. For these reasons, the
agencies did not propose revisions to
their respective supervisory practices
relating to supervisory criticisms.

The agencies also noted that the 2018
Statement was intended to focus on the
appropriate use of supervisory guidance
in the supervisory process, rather than
the standards for supervisory criticisms.
To address any confusion concerning
the scope of the 2018 Statement, the
Proposed Rule removed two sentences
from the 2018 Statement concerning
grounds for “citations” and the
handling of deficiencies that do not
constitute violations of law.18

17 The Petition asserted that the federal banking
agencies rely on 12 U.S.C. 1818(b)(1) when issuing
MRAs based on safety-and-soundness matters.
Through statutory examination and reporting
authorities, Congress has conferred upon the
agencies the authority to exercise visitorial powers
with respect to supervised institutions. The
Supreme Court has indicated support for a broad
reading of the agencies’ visitorial powers. See, e.g.,
Cuomo v. Clearing House Assn L.L.C., 557 U.S. 519
(2009); United States v. Gaubert, 499 U.S. 315
(1991); and United States v. Philadelphia Nat.
Bank, 374 U.S. 321 (1963). The visitorial powers
facilitate early identification of supervisory
concerns that may not rise to a violation of law,
unsafe or unsound banking practice, or breach of
fiduciary duty under 12 U.S.C. 1818. For credit
unions, the corresponding provision is 12 U.S.C.
1786.

18 The following sentences from the 2018
Statement were not present in the Proposed Rule:

Rather, any citations will be for violations of law,
regulation, or non-compliance with enforcement
orders or other enforceable conditions. During
examinations and other supervisory activities,
examiners may identify unsafe or unsound
practices or other deficiencies in risk management,
including compliance risk management, or other
areas that do not constitute violations of law or
regulation.

2018 Statement at 2. The agencies did not intend
these deletions to indicate a change in supervisory
policy.

Comments on the Proposed Rule

A. NCUA Specific Comments

The NCUA received 13 comments
specifically focusing on credit union
concerns about the Proposed Rule.
These commenters, which included
national trade associations, state credit
union leagues, and credit unions,
generally supported he proposed rule.
Six comments were sent jointly to each
regulator, two were from associations
that provided similar comments to the
CFPB, and five were comments
provided solely to the NCUA. Topics
discussed within the scope of the
proposal are issues addressing the effect
and applicability of the guidance. Issues
beyond the scope of the rule addressed
coordination with other Federal and
State regulatory authorities, consistency
in applying guidance, the examination
cycle, the need for an appeals process,
and the need for the Board to issue more
guidance on various topics.

One commenter stated that each
guidance statement from the NCUA
should include a notice that it is
nonbinding. In addition, the commenter
believed that the NCUA should add a
notice to each guidance statement to
support that credit unions are fully
permitted to develop their own
approaches to compliance issues, and
that the examiner’s recommendations or
suggestions do not eliminate the ability
of the credit union to implement its
specific solutions.

Aside from expressing general
support for the rule, most credit union
specific comments were beyond the
scope of the rulemaking. Three
commenters requested that the NCUA
improve coordination with respect to
other Federal regulators, especially
CFPB and FINCEN. Two commenters
also requested that NCUA improve
coordination with state supervisory
authorities. The commenters stated that
such enhanced coordination would help
avoid overlapping or consecutive
examinations, which they stated
imposes operational burdens and
utilizes critical staff member time. With
respect to state guidance, two
commenters stated that the NCUA must
ensure state regulators understand how
the NCUA will incorporate state
reliance on state guidance into joint
examinations or in alternating
examinations where the NCUA may be
the lead agency.

Two commenters stated that there
should be more consistent application
of the rules and guidance across regions,
with examples provided about BSA/
AML and audit reports. One commenter
recommended that the NCUA should
create a task force to evaluate
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inconsistent application of guidance
comprised of credit union officials and
staff.

One commenter stated that the NCUA
Interpretive Rules and Policy
Statements (IRPS) are part exempted
interpretive rules and covered policy
statements. NCUA might consider
explicitly identifying existing and future
issuances as either covered supervisory
guidance or exempt interpretive rule to
provide clarity for stakeholders.

B. Comments to All the Agencies
Including the NCUA

In addition, the agencies received 30
comments concerning the Proposed
Rule.19 Commenters representing trade
associations for banking institutions and
other businesses, state bankers’
associations, individual financial
institutions, and one member of
Congress expressed support for the
proposed rule. These commenters
supported codification of the 2018
Interagency Statement and the
reiteration by the agencies that guidance
does not have the force of law and
cannot give rise to binding, enforceable
legal obligations. One of these
commenters stated that the proposal
would serve the interests of consumers
and competition by allowing
institutions to know what the law is and
to develop innovative products that
serve consumers and business clients,
without uncertainty regarding potential
regulatory consequences. These
commenters expressed strong support as
well for the clarification in the Proposed
Rule that the Agencies will not criticize,
including through the issuance of
“matters requiring attention,” a
supervised financial institution for a
“violation” of, or “non-compliance”
with, supervisory guidance.

One commenter agreed with the
agencies that supervisory criticisms
should not be limited to violation of
statutes, regulations, or order, including
a ““demonstrable unsafe or unsound
practice” and that supervisory guidance
remains a beneficial tool to
communicate supervisory expectations
to the industry. The commenter stated
that the proactive identification of
supervisory criticism or deficiencies
that do not constitute violations of law
facilitates forward-looking supervision,
which helps address problems before
they warrant a formal enforcement
action. The commenter noted as well
that supervisory guidance provides

19 Of the comments received, some comments
were not submitted to all agencies, some comments
were identical, and many comments were directed
at an unrelated rulemaking by the Financial Crimes
Enforcement Network of the Department of the
Treasury (FinCEN).

important insight to industry and
ensures consistency in the supervisory
approach and that supervised
institutions frequently request
supervisory guidance. The commenter
observed that the pandemic has
amplified the requests for supervisory
guidance and interpretation, and that it
is apparent institutions want clarity and
guidance from regulators.

Two commenters, both advocacy
groups, opposed the proposed rule,
suggesting that codifying the 2018
Statement may undermine the
important role that supervisory
guidance can play by informing
supervisory criticism, rather than
merely clarifying that it will not serve
as the basis for enforcement actions.
One commenter stated that it is essential
for agencies to have the prophylactic
authority to base criticisms on improper
practices by financial institutions that
may not yet have ripened into violations
of law or significant safety and
soundness concerns. The commenter
stated that this is particularly important
with respect to large banks, where delay
in addressing concerns could lead to a
broader crisis. One commenter stated
that the agencies have not explained the
benefits that would result from the rule
or demonstrated how the rule will
promote safety and soundness or
consumer protection. The commenter
argued that supervision is different from
other forms of regulation and requires
supervisory discretion, which could be
constrained by the rule. One of these
commenters argued that the proposal
would send a signal that financial
institutions have wider discretion to
ignore supervisory guidance.

B. Scope of Rule

Several commenters requested that
the Proposed Rule cover interpretive
rules and clarify that interpretive rules
do not have the force and effect of law.
One commenter stated that the agencies
should clarify whether they believe that
interpretive rules can be binding. The
commenter argued that, under
established legal principles, interpretive
rules can be binding on the issuing
agency but not on the public. Some
commenters suggested that the agencies
follow ACUS recommendations for
issuing interpretive rules and that the
agencies should clarify when particular
guidance documents are or are not
interpretive rules and allow the public
to petition and change an interpretation.
A number of commenters requested that
the agencies expand the statement to
address the standards that apply to
MRAs and other supervisory criticisms
such as DORs, a suggestion made in the
Petition.

C. Role of Guidance Documents

Several commenters recommended
that the agencies clarify that the
practices described in supervisory
guidance are merely examples of
compliant conduct, not expectations
that may form the basis for supervisory
criticism. One commenter suggested
that the agencies state that when
agencies offer examples of safe and
sound conduct, compliance with
consumer protection standards,
appropriate risk management practices,
or acceptable practices through
supervisory guidance or interpretive
rules, the Agencies will treat adherence
to that supervisory guidance or
interpretive rule as deemed compliance.
One commenter also requested that the
agencies make clear that guidance that
goes through public comment, as well as
any examples used in guidance, are not
binding. The commenter also requested
that the agencies affirm that they will
apply statutory factors while processing
applications.

One commenter argued that guidance
provides valuable information to
supervisors about how their discretion
should be exercised and therefore plays
an important role in supervision.
According to this commenter, 12 U.S.C.
1831p—1 and 12 U.S.C. 1818 recognize
the discretionary power conferred on
banking agencies separate from the
power to issue regulations. The
commenter noted that, pursuant to these
statutes, regulators may issue cease and
desist orders based on a reasonable
cause to believe that an institution has
engaged, is engaging or is about to
engage in an unsafe and unsound
practice, separately and apart from
whether the institution has technically
violated a law or regulation. The
commenter added that Congress
entrusted the agencies with the power to
determine whether practices are unsafe
and unsound and attempt to halt such
practices through supervision, even if a
specific case may not constitute a
violation of a written law or regulation.

D. Supervisory Criticisms

Several commenters addressed
supervisory criticisms and how they
relate to guidance. Commenters
suggested that supervisory criticisms
should be specific as to practices,
operations, financial conditions, or
other matters that could have a negative
effect. Commenters suggested that
MRAs, memoranda of understanding
and any other formal written mandates
or sanctions should be based only on a
violation of a statute or regulation.
Similarly, commenters argued that there
should be no references to guidance in
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written formal actions and that banking
institutions should be reassured that
they will not be criticized or cited for

a violation of guidance when no law or
regulation is cited. One commenter
suggested that it would instead be
appropriate to discuss supervisory
guidance privately, rather than publicly,
potentially during the pre-exam
meetings or during examination exit
meetings. Another commenter suggested
that, while referencing guidance in
supervisory criticism may be useful at
times, agencies should provide
safeguards to prevent such references
from becoming the de facto basis for
supervisory criticisms. One commenter
suggested that examiners also should
not criticize community banks in their
final written examination reports for not
complying with “best practices” unless
the criticism involves a violation of
bank policy or regulation. The
commenter added that industry best
practices should be transparent enough
and sufficiently known throughout the
industry before they are cited in an
examination report. One commenter
requested that examiners should not
apply large bank practices to
community banks that have a different,
less complex and more conservative
business model. One commenter
asserted that MRAs should not be based
on ‘“‘reputational risk,” but rather the
underlying conduct giving rise to
concerns should be the basis for an
MRA and asked the agencies to address
this in the final rule.

Commenters that opposed the
proposal did not support restricting
supervisory criticism or sanctions to
explicit violations of law or regulation.
One commenter expressed concern that
requiring supervisors to wait for an
explicit violation of law before issuing
criticism would effectively erase the
line between supervision and
enforcement. One commenter
emphasized the importance of bank
supervisors basing their criticisms on
imprudent bank practices that may not
yet have ripened into violations of laws
or rules but which if left unaddressed
could undermine safety and soundness
or pose harm to consumers.

One commenter argued that the
agencies should state clearly that
guidance can and will be used by
supervisors to inform their assessments
of banks’ practices; that it may be cited
as, and serve as the basis for, criticisms.
According to the commenter, even
under the “well-established law”
described in the proposal, it is quite
permissible for guidance to be used as
a set of standards that may indeed
inform a criticism, provided that
application of the guidance is used for

corrective purposes, if not to support an
enforcement action.

According to one commenter, the
proposal makes fine conceptual
distinctions between, for example,
issuing supervisory criticisms “on the
basis of” guidance (which is apparently
forbidden) and issuing supervisory
criticisms that make “‘reference” to
supervisory guidance (which continues
to be permitted). The commenter
suggested that is a distinction that it
may be difficult for people to parse in
practice. According to the commenter, a
rule that makes such a distinction is
likely to have a chilling effect on
supervisors attempting to implement
policy in the field. According to another
commenter, the language allowing
examiners to reference supervisory
guidance to provide examples is too
vague and threatens to marginalize the
role of guidance to the point that it
becomes almost useless in the process of
issuing criticisms designed to correct
deficient bank practices.

E. Legal Authority and Visitorial Powers

One commenter questioned the
agencies’ reference in the proposal to
visitorial powers as an additional
authority for early identification of
supervisory concerns that may not rise
to a violation of law, unsafe or unsound
banking practice, or breach of fiduciary.

F. Issuance and Management of
Supervisory Guidance

Several commenters made suggestions
about how the agencies should issue
and manage supervisory guidance.
Some comments suggested that the
agencies should clearly delineate
between regulations and supervisory
guidance. Commenters encouraged the
agencies to regularly review, update,
and potentially rescind outstanding
guidance. One commenter suggested
that the agencies rescind outstanding
guidance that functions as a rule but has
not gone through notice and comment.
One commenter suggested that the
agencies memorialize their intent to
revisit and potentially rescind existing
guidance, as well as limit multiple
guidance documents on the same topic.
Commenters suggested that supervisory
guidance should be easy to find, readily
available, online, and in a format that is
user-friendly and searchable.

One commenter encouraged the
agencies to issue principles-based
guidance that does not contain the kind
of granularity that could be
misconstrued as binding expectations.
According to this commenter, the
agencies can issue separate FAQs with
more detailed information but should
clearly identify these as non-binding

illustrations. This commenter also
encouraged the agencies to publish
proposed guidance for comment when
circumstances allow. One commenter
expressed concern that the agencies will
aim to reduce the issuances of multiple
supervisory guidance documents and
will thereby reduce the availability of
guidance in circumstances where
guidance would be valuable.

Responses to Comments

As stated in the Proposed Rule, the
2018 Statement was intended to focus
on the appropriate use of supervisory
guidance in the supervisory process,
rather than the standards for
supervisory criticisms. The standards
for issuing MRAs and other supervisory
actions such as DORs were, therefore,
outside the scope of this rulemaking.
For this reason, and for reasons
discussed earlier, the final rule does not
address the standards for MRAs and
other supervisory actions such as DORs.
Similarly, because the NCUA is not
addressing approaches to supervisory
criticism in the final rule, including any
criticism related to reputation risk, the
final rule does not include standards for
supervisory criticisms relating to
“reputation risk.”

With respect to the comments on
coverage of interpretive rules, the NCUA
agrees with the commenter that
interpretive rules do not, alone, “have
the force and effect of law”” and must be
rooted in, and derived from, a statute or
regulation.2® While interpretive rules
and supervisory guidance are similar in
lacking the force and effect of law,
interpretive rules and supervisory
guidance are distinct under the APA
and its jurisprudence and are generally
issued for different purposes.21
Interpretive rules are typically issued by

20 See Mortgage Bankers Association, 575 U.S. at
96.

21 Questions concerning the legal and supervisory
nature of interpretive rules are case-specific and
have engendered debate among courts and
administrative law commentators. The NCUA takes
no position in this rulemaking on those specific
debates. See, e.g., R. Levin, Rulemaking and the
Guidance Exemption, 70 Admin. L. Rev. 263 (2018)
(discussing the doctrinal differences concerning the
status of interpretive rules under the APA); see also
Nicholas R. Parillo, Federal Agency Guidance and
the Powder to Bind: An Empirical Study of Agencies
and Industries, 36 Yale ]. Reg 165, 168 n.6 (2019)
(“Whether interpretive rules are supposed to be
nonbinding is a question subject to much confusion
that is not fully settled”); see also ACUS,
Recommendation 2019-1, Agency Guidance
Through Interpretive Rules (Adopted June 13,
2019), available at https://www.acus.gov/
recommendation/agency-guidance-through-
interpretive-rules (noting that courts and
commentators have different views on whether
interpretive rules bind an agency and effectively
bind the public through the deference given to
agencies’ interpretations of their own rules under
Auer v. Robbins, 519 U.S. 452 (1997)).


https://www.acus.gov/recommendation/agency-guidance-through-interpretive-rules
https://www.acus.gov/recommendation/agency-guidance-through-interpretive-rules
https://www.acus.gov/recommendation/agency-guidance-through-interpretive-rules
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an agency to advise the public of the
agency’s construction of the statutes and
rules that it administers,22 whereas
general statements of policy, such as
supervisory guidance, advise the public
of how an agency intends to exercise its
discretionary powers.23 To this end,
guidance generally reflects an agency’s
policy views, for example, on practices
on safe and sound risk management. On
the other hand, interpretive rules
generally resolve ambiguities regarding
what statutes and regulations require.
Because supervisory guidance and
interpretive rules have different
characteristics and serve different
purposes, the NCUA is adopting the
proposed rule’s coverage of supervisory
guidance only.

With respect to the question of
whether to adopt ACUS’s procedures for
allowing the public to request
reconsideration or revision of an
interpretive rule, this rulemaking, again,
does not address interpretive rules. As
such, the NCUA is not adding
procedures for challenges to interpretive
rules through this rulemaking.

In response to the comment that the
agencies treat examples in guidance as
“safe harbors,” the NCUA agrees that
examples offered in guidance may
provide reassurance about practices
that, in general, may lead to safe and
sound operation and compliance with
regulations and statutes. The examples
in guidance, however, are typically
generalized. The question of whether
the employment of the examples meets
supervisory goals requires consideration
of how an institution applies those
examples under the facts and
circumstances. In addition, the
underlying legal principle of guidance is
that it does not created binding legal
obligation for either the public or an
agency. As such, the NCUA does not
intend to deem examples in guidance as
categorically setting safe harbors.24

In response to the comment that the
proposal may undermine the important
role that supervisory guidance can play
by informing supervisory criticism and
by serving to address conditions before
those conditions lead to enforcement

22 Mortgage Bankers Association, 575 U.S. at 97
(citing Shalala v. Guernsey Memorial Hospital, 514
U.S. 87, 99 (1995)); accord Attorney General’s
Manual at 30 n.3.

23 See Chrysler v. Brown, 441 U.S. at 302 n.31
(quoting Attorney General’s Manual at 30 n.3); see
also, e.g., American Mining Congress v. Mine Safety
& Health Administration, 995 F.2d 1106, 1112 (D.C.
Cir. 1993) (outlining tests in the D.C. Circuit for
assessing whether an agency issuance is an
interpretive rule).

24 The question of whether an example in
guidance can provide a safe harbor would also
likely not be a logical outgrowth of the proposed
rule.

actions, the NCUA agrees that the
appropriate use of guidance supports a
more collaborative and constructive
regulatory process that supports the
safety and soundness of institutions and
diminishes the need for enforcement
actions. In addition, as noted by ACUS,
guidance can make agency decision-
making more predictable and uniform
and shield regulated parties from
unequal treatment, unnecessary costs,
and unnecessary risk, while promoting
compliance with the law. The NCUA
intends, therefore, to continue using
guidance to bolster the supervisory
process. The NCUA does not view the
final rule as weakening the role of
guidance in the supervisory process.
Further, the NCUA will continue to use
guidance in a robust way to support the
safety and soundness of credit unions.
In response to the related question from
these commenters, which suggested
there is no basis for the rule, the NCUA
notes the question of the role of
guidance has been one of interest to
regulated parties and other stakeholders
over the past few years. The Petition is
evidence of this interest. As such, the
NCUA believes it will serve the public
interest to reaffirm the appropriate role
of supervisory guidance.

With respect to the comment that
visitorial powers do not provide the
authority to issue supervisory criticisms
like DORs, the NCUA disagrees. The
visitorial powers of financial regulators
are well-established. The Supreme
Court’s decision in Cuomo v. Clearing
House Assn L.L.C. explained that the
visitation included the “exercise of
supervisory power.” 25 The Court ruled
that the “power to enforce the law exists
separate and apart from the power of
visitation.” 26 While the Cuomo
decision involved the question of which
powers may be exercised by state
governments (and ruled that states
could exercise law enforcement powers
but could not exercise visitorial
powers), the decision did not dispute
that the Federal agencies possess both
these powers. The Court in Cuomo
explained that visitorial powers entailed
“oversight and supervision,” while the
Court’s earlier decision in Watters v.
Wachovia Bank, N.A. explained that
visitorial powers entailed “‘general
supervision and control.” 27
Accordingly, visitorial powers include
the power to issue supervisory
criticisms independent of the agencies’
authority to enforce applicable laws or
ensure safety and soundness. For these
reasons, the NCUA reaffirms the

25557 U.S. 519, 536 (2009).
26 Id. at 533.
27550 U.S. 1, 127 (2007).

statement in the preamble to the
Proposed Rule that such visitorial
powers have been conferred through
statutory examination and reporting
authorities, which facilitate the NCUA’s
identification of supervisory concerns
that may not rise to a violation of law,
unsafe or unsound practice, or breach of
fiduciary duty under 12 U.S.C. 1786. In
the case of the federal banking agencies,
such statutory examination and
reporting authorities pre-existed 12
U.S.C. 1786, which neither superseded
nor replaced such authorities. Each of
the agencies has been vested with
statutory examination and reporting
authorities with respect to institutions
under its supervision.28

In response to the commenter’s
request regarding guidance issued for
public comment, the NCUA notes that it
has made clear through the 2018
Statement and in this final rule that
supervisory guidance (including
guidance that goes through public
comment) does not create binding,
enforceable legal obligations. Rather, the
NCUA issues guidance for comment in
order to improve its understanding of an
issue, gather information, or seek ways
to achieve a supervisory objective most
effectively. Similarly, examples that are
included in supervisory guidance are
not binding on institutions. Rather,
these examples are intended to be
illustrative of ways a supervised
institution may implement safe and
sound practices, appropriate consumer
protection, prudent risk management, or
other actions to comply with laws or
regulations.

With respect to the commenter’s
request that the agencies affirm that they
will apply statutory factors while
processing applications, the NCUA
affirms that the agency will continue to
consider and apply all applicable
statutory factors when processing
applications.

In response to the question raised by
some commenters concerning potential
confusion between guidance and
interpretive rules, the NCUA notes that
interpretive rules are outside the scope
of the rulemaking. In addition, as stated
earlier, while both guidance and
interpretive rules serve different
purposes, both lack the force and effect
of law. Interpretive rules must be rooted

28 The commenter’s reading of the agencies’
examination and reporting authorities would assert
that the agencies may examine supervised
institutions and require reports, but not make
findings based on such examinations and reporting,
unless the finding is sufficient to warrant a formal
enforcement action under the standard set out in 12
U.S.C. 1818 for banks. This reading is inconsistent
with the history of federal financial supervision,
including as described in the cases cited in the
Proposed Rule.
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in the statutes and regulations those
rules interpret. As for identification of
these documents, the NCUA generally
does, identify guidance and interpretive
rules and will continue to do so going
forward.

In response to the two commenters
opposing the Proposal, this final rule
does not undermine any of the NCUA’s
safety and soundness authorities.
Indeed, the final rule is designed to
solidify the NCUA'’s ability to enforce
the very matters of most importance. In
addition, the NCUA notes the question
of the role of guidance has been one of
interest to regulated parties and other
stakeholders over the past few years.
The Petition is evidence of this interest.
As such, the NCUA believes it will serve
the public interest to reaffirm the
appropriate role of supervisory
guidance. Therefore, the NCUA is
proceeding with the rule as proposed.

One credit union commenter stated
that examiners should only use
regulatory requirements as the basis to
assess credit union operations, and
afford credit unions the opportunity to
demonstrate that their practices, which
may deviate from the examples
provided in supervisory guidance,
nonetheless constitute safe and sound
practices that meet regulatory
requirements. The NCUA notes that the
final rule clearly indicates that
examiners will not criticize a supervised
financial institution for, and the NCUA
will not issue an enforcement action on
the basis of, a “violation” of or “non-
compliance” with supervisory guidance.
Nevertheless, examiners may reference
supervisory guidance to provide
examples of safe and sound practices,
appropriate consumer protection and
risk management practices, and other
actions for addressing compliance with
laws or regulations.

Another commenter requested that all
supervisory guidance be published for
public comment before being issued.
The commenter argued that this process
would reinforce the nature of the
guidance and provide credit unions a
role in helping to achieve vetted
guidance that is useful to their
operations. The NCUA does not agree
with this comment as publishing each
supervisory guidance for public
comment would prevent it from being
issued timely to provide examples of
safe and sound practices, appropriate
consumer protection and risk
management practices, and other
actions for addressing compliance with
laws or regulations where applicable. As
stated in response to other comments,
the NCUA’s position is the underlying
legal principal of guidance is that it
does not create a binding legal

obligation for either the public or an
agency.

One comment stated that the NCUA
should include a notice in each
supervisory guidance indicating that it
is nonbinding. The NCUA believes such
a notice is not necessary, given that the
final rule reflects the NCUA’s position
that the underlying legal principal of
supervisory guidance is that it does not
created binding legal obligation for
either the public or an agency.

One comment recommended
identifying existing and future issuances
of NCUA Interpretive Rules and Policy
Statements (IRPS) as either a covered
supervisory guidance or an exempt
interpretive rule to provide clarity for
credit unions. The NCUA reiterates that
interpretive rules are outside the scope
of this rulemaking. However, as stated
in the proposed rule, while both
guidance and interpretive rules serve
different purposes, both lack the force
and effect of law. As for identification
of NCUA IRPS issuances, the NCUA
generally does identify guidance and
interpretive rules and will continue to
do so going forward.

Comments Beyond the Scope of the
Rulemaking

Most comments by credit union
affiliated commenters were beyond the
scope of the rulemaking, including the
need for coordination with other
Federal and State regulatory authorities,
consistency in applying guidance, the
examination cycle, the need for an
appeals process, and the need for the
Board to issue more guidance on various
topics. Given that these comments
addressed issues not relevant to the
guidance rulemaking, the NCUA has
determined that it is more appropriate
to assess them outside the context of
this rulemaking. Nevertheless, the Board
agrees with the commenters that is
important to enhance coordination with
other regulatory authorities and apply
guidance consistently.

III. The Final Rule

For the reasons discussed above, the
final rule adopts the Proposed Rule
without change. However, the NCUA
has decided to issue a final rule that is
specifically addressed to the NCUA and
NCUA-supervised institutions, rather
than the joint version that the five
agencies included in their joint
Proposal. Although many of the
comments were applicable to all of the
agencies, some comments were specific
to particular agencies or to groups of
agencies. Having separate final rules has
enabled agencies to better focus on
explaining any agency-specific issues to

their respective audiences of supervised
institutions and agency employees.

IV. Administrative Law Matters

A. Paperwork Reduction Act Analysis

The Paperwork Reduction Act of
1995 29 (PRA) states that no agency may
conduct or sponsor, nor is the
respondent required to respond to, an
information collection unless it displays
a currently valid Office of Management
and Budget (OMB) control number. The
NCUA has reviewed this final rule and
determined that it does not contain any
information collection requirements
subject to the PRA. Accordingly, no
submissions to OMB will be made with
respect to this final rule.

B. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a notice of proposed rulemaking,
an agency prepare and make available
for public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities. A regulatory flexibility analysis
is not required, however, if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities
(defined by the NCUA for purposes of
the RFA to include federally insured
credit unions with assets less than $100
million) 39 and publishes its
certification and a short, explanatory
statement in the Federal Register
together with the rule. This rule will not
impose any obligations on federally
insured credit unions, and regulated
entities will not need to take any action
in response to this rule. The NCUA
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The NCUA received no comments in
response to its request for comments on
this analysis.

C. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This rule will not have a
substantial direct effect on the states, on
the connection between the national
government and the states, or on the

2944 U.S.C. 3501-3521.

30NCUA Interpretive Ruling and Policy
Statement (IRPS) 87-2, as amended by IRPS 03-2
and 15-1, available at https://www.ncua.gov/files/
publications/irps/IRPS1987-2.pdf.
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distribution of power and
responsibilities among the various
levels of government. The NCUA has
determined this rule does not constitute
a policy that has federalism
implications for purposes of the
executive order.

D. Assessment of Federal Regulations
and Policies on Families

The NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
Section 654 of the Treasury and General
Government Appropriations Act,
1999.31

E. Congressional Review Act

For purposes of Congressional Review
Act, the OMB makes a determination as
to whether a final rule constitutes a
“major” rule.32 If a rule is deemed a
“major rule” by the OMB, the
Congressional Review Act generally
provides that the rule may not take
effect until at least 60 days following its
publication.33

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in (A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.34 As required by the
Congressional Review Act, the NCUA
will submit the final rule and other
appropriate reports to Congress and the
Government Accountability Office for
review.

List of Subjects in 12 CFR Part 791

Administrative practice and
procedure, Credit unions, Sunshine Act.

31Public Law 105-277, 112 Stat. 2681 (1998).
325 U.S.C. 801 et seq.

335 U.S.C. 801(a)(3).

345 U.S.C. 804(2).

By the National Credit Union
Administration Board on January 19, 2021.

Melane Conyers-Ausbrooks,
Secretary of the Board.

National Credit Union Administration
12 CFR Chapter VII

Authority and Issuance

For the reasons stated in the
preamble, 12 CFR part 791 is amended
as follows:

PART 791—RULES OF NCUA BOARD
PROCEDURE; PROMULGATION OF
NCUA RULES AND REGULATIONS;
OBSERVANCE OF NCUA BOARD
MEETINGS

m 1. The authority citation for part 791
is revised to read as follows:

Authority: 12 U.S.C. 1766, 1781, 1786,
1787,1789, and 5 U.S.C. 552b.

m 2. Subpart D is added to part 791 to
read as follows:

Subpart D—Use of Supervisory Guidance

Sec.

791.19 Purpose.

791.20 Implementation of the Interagency
Statement.

791.21 Rule of construction.

Appendix A to Subpart D—Statement
Clarifying the Role of Supervisory
Guidance

Subpart D—Use of Supervisory
Guidance

§791.19 Purpose.

The NCUA issues regulations and
guidance as part of its supervisory
function. This subpart reiterates the
distinctions between regulations and
guidance, as stated in the Interagency
Statement Clarifying the Role of
Supervisory Guidance (Interagency
Statement) and provides that the
Statement is binding on the NCUA.

§791.20. Implementation of the
Interagency Statement.

The Statement describes the official
policy of the NCUA with respect to the
use of supervisory guidance in the
supervisory process. The Statement is
binding on the NCUA.

§791.21 Rule of construction.

Appendix A to this subpart does not
alter the legal status of guidance that is
authorized by statute, including but not
limited to 12 U.S.C. 1781, 1786, and

1789, to create binding legal obligations.

Appendix A to Subpart D—Statement
Clarifying the Role of Supervisory
Guidance

Statement Clarifying the Role of Supervisory
Guidance

The National Credit Union Administration
is responsible for promoting safety and
soundness and effective consumer protection
at Federal credit unions. The NCUA is
issuing this statement to explain the role of
supervisory guidance and to describe its
approach to supervisory guidance.

Difference Between Supervisory Guidance
and Laws or Regulations

(1) The NCUA issue various types of
supervisory guidance, including interagency
statements, advisories, bulletins, policy
statements, questions and answers, and
frequently asked questions, to their
respective supervised institutions. A law or
regulation has the force and effect of law.?
Unlike a law or regulation, supervisory
guidance does not have the force and effect
of law, and the NCUA do not take
enforcement actions based on supervisory
guidance. Rather, supervisory guidance
outlines the NCUA'’s supervisory
expectations or priorities and articulates the
agency’s general views regarding appropriate
practices for a given subject area. Supervisory
guidance often provides examples of
practices that the agency generally considers
consistent with safety-and-soundness
standards or other applicable laws and
regulations, including those designed to
protect consumers. Supervised institutions at
times request supervisory guidance, and such
guidance is important to provide insight to
industry, as well as supervisory staff, in a
transparent way that helps to ensure
consistency in the supervisory approach.

Ongoing Agency Efforts To Clarify the Role
of Supervisory Guidance

(2) The NCUA is clarifying the following
policies and practices related to supervisory
guidance:

(i) The NCUA intends to limit the use of
numerical thresholds or other “bright-lines”
in describing expectations in supervisory
guidance. Where numerical thresholds are
used, the NCUA intends to clarify that the
thresholds are exemplary only and not
suggestive of requirements. The agency will
continue to use numerical thresholds to
tailor, and otherwise make clear, the
applicability of supervisory guidance or
programs to supervised institutions, and as
required by statute.

(ii) Examiners will not criticize (through
the issuance of matters requiring attention,
matters requiring immediate attention,
matters requiring board attention, documents
of resolution, and supervisory
recommendations) a supervised financial
institution for, and the NCUA will not issue
an enforcement action on the basis of, a
“violation” of or “non-compliance” with

1 Government agencies issue regulations that
generally have the force and effect of law. Such
regulations generally take effect only after the
agency proposes the regulation to the public and
responds to comments on the proposal in a final
rulemaking document.
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supervisory guidance. In some situations,
examiners may reference (including in
writing) supervisory guidance to provide
examples of safe and sound conduct,
appropriate consumer protection and risk
management practices, and other actions for
addressing compliance with laws or
regulations.

(iii) Supervisory criticisms should
continue to be specific as to practices,
operations, financial conditions, or other
matters that could have a negative effect on
the safety and soundness of the financial
institution, could cause consumer harm, or
could cause violations of laws, regulations,
final agency orders, or other legally
enforceable conditions.

(iv) The NCUA also has at times sought,
and may continue to seek, public comment
on supervisory guidance. Seeking public
comment on supervisory guidance does not
mean that the guidance is intended to be a
regulation or have the force and effect of law.
The comment process helps the agency to
improve its understanding of an issue, to
gather information on institutions’ risk
management practices, or to seek ways to
achieve a supervisory objective most
effectively and with the least burden on
institutions.

(v) The NCUA will aim to reduce the
issuance of multiple supervisory guidance
documents on the same topic and will
generally limit such multiple issuances going
forward.

(3) The NCUA will continue efforts to
make the role of supervisory guidance clear
in their communications to examiners and to
supervised financial institutions and
encourage supervised institutions with
questions about this statement or any
applicable supervisory guidance to discuss
the questions with their appropriate agency
contact.

[FR Doc. 2021-01867 Filed 2—2-21; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31352; Amdt. No. 3941]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or

because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective February 3,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 3,
2021.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30. 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,

amending, suspending, or removes
SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms 8260-3, 8260—-4, 8260-5, 8260—
15A, 8260-15B, when required by an
entry on 8260—15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers or aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the typed of
SIAPS, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:fedreg.legal@nara.gov
mailto:fedreg.legal@nara.gov
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Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Lists of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on January 22,
2021.

Wade Terrell,

Aviation Safety, Manager, Flight Procedures
& Airspace Group, Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CRF part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 25 February 2021

King Salmon, AK, PAKN, ILS Y ORLOC Y
RWY 12, Amdt 19

King Salmon, AK, PAKN, LOC BC RWY 30,
Amdt 6

King Salmon, AK, PAKN, RNAV (GPS) RWY
12, Amdt 2

King Salmon, AK, PAKN, RNAV (GPS) RWY
30, Amdt 2

King Salmon, AK, PAKN, VOR Y OR TACAN
Y 12, Amdt 14

King Salmon, AK, PAKN, VOR Y OR TACAN
Y 30, Amdt 11

St Mary’s, AK, PASM, LOC RWY 17, Amdt
5E

Alabaster, AL, Shelby County, VOR-A, Amdt
7, CANCELLED

Jasper, AL, KJFX, ILS OR LOC RWY 27,
Amdt 1B

Bentonville, AR, KVBT, RNAV (GPS) RWY
18, Amdt 2A

Bentonville, AR, KVBT, RNAV (GPS) RWY
36, Amdt 2B

Homerville, GA, Homerville, NDB RWY 14,
Amdt 3A

Homerville, GA, Homerville, RNAV (GPS)
RWY 14, Amdt 2

Homerville, GA, Homerville, RNAV (GPS)
RWY 32, Amdt 2

Audubon, IA, Audubon County, Takeoff
Minimums and Obstacle DP, Amdt 2

Paris, IL, KPRG, RNAV (GPS) RWY 9, Amdt
1B

Paris, IL, KPRG, RNAV (GPS) RWY 18, Orig-
B

Paris, IL, KPRG, RNAV (GPS) RWY 27, Amdt
1C

Paris, IL, KPRG, RNAV (GPS) RWY 36, Orig-
B

Boston, MA, KBOS, ILS OR LOC RWY 15R,
Amdt 2A

Boston, MA, KBOS, VOR-A, Amdt 1C

Cloquet, MN, KCOQ, NDB RWY 18, Amdt
4B, CANCELLED

Cloquet, MN, KCOQ, NDB RWY 36, Amdt
5B, CANCELLED

Detroit Lakes, MN, KDTL, RNAV (GPS) RWY
14, Amdt 2

Detroit Lakes, MN, KDTL, RNAV (GPS) RWY
32, Amdt 2

Detroit Lakes, MN, Detroit Lakes-Wething
Field, Takeoff Minimums and Obstacle DP,
Amdt 1

Detroit Lakes, MN, KDTL, VOR RWY 14,
Amdt 2

Detroit Lakes, MN, KDTL, VOR RWY 32,
Amdt 2

Fosston, MN, KFSE, NDB RWY 34, Amdt 4B,
CANCELLED

Asheville, NC, KAVL, RNAV (GPS) RWY 35,
Orig-A

Raleigh/Durham, NC, Raleigh-Durham Intl,
ILS OR LOC RWY 5L, Amdt 6

Raleigh/Durham, NC, Raleigh-Durham Intl,
ILS OR LOC RWY 5R, ILS RWY 5R (SA
CAT ), ILS RWY 5R (SA CAT II), Amdt 31

Raleigh/Durham, NC, Raleigh-Durham Intl,
ILS OR LOC RWY 23L, Amdt 10

Raleigh/Durham, NC, Raleigh-Durham Intl,
ILS OR LOC RWY 23R, ILS RWY 23R (CAT
1), ILS RWY 23R (CAT III), Amdt 12

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAYV (GPS) Y RWY 23R, Amdt 2

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAV (RNP) Z RWY 23R, Amdt 3

Harvard, NE, 08K, RNAV (GPS) RWY 35,
Amdt 1D

Las Vegas, NV, Mc Carran Intl, ILS OR LOC
RWY 1L, Amdt 3

Las Vegas, NV, KLAS, ILS OR LOC RWY 26L,
Amdt 7

Las Vegas, NV, KLAS, ILS OR LOC RWY 26R,
Amdt 20

Las Vegas, NV, Mc Carran Intl, RNAV (GPS)
RWY 1R, Amdt 3

Las Vegas, NV, Mc Carran Intl, RNAV (GPS)
Y RWY 19L, Amdt 3

Las Vegas, NV, KLAS, RNAV (GPS) Y RWY
19R, Amdt 3

Las Vegas, NV, Mc Carran Intl, RNAV (RNP)
RWY 8R, Orig

Las Vegas, NV, KLAS, RNAV (RNP) RWY
26L, Orig

Las Vegas, NV, Mc Carran Intl, RNAV (RNP)
RWY 26R, Orig

Las Vegas, NV, KLAS, RNAV (RNP) Z RWY
19L, Orig

Las Vegas, NV, KLAS, RNAV (RNP) Z RWY
19R, Orig

Philadelphia, PA, Philadelphia Intl, Takeoff
Minimums and Obstacle DP, Amdt 11

Toughkenamon, PA, N57, RNAV (GPS) RWY
6, Orig

Toughkenamon, PA, N57, RNAV (GPS) RWY
24, Orig

Toughkenamon, PA, N57, VOR RWY 24,
Amdt 7C, CANCELLED

Brookings, SD, KBKX, ILS OR LOC RWY 12,
Orig-D

Brookings, SD, Brookings Rgnl, RNAV (GPS)
RWY 30, Orig-A

Houston, TX, KDWH, RNAV (GPS) RWY 17R,
Amdt 2

San Angelo, TX, KSJT, RNAV (GPS) RWY 36,
Orig

Spencer, WV, Boggs Field, RNAV (GPS) RWY
10, Amdt 2B

Spencer, WV, Boggs Field, RNAV (GPS) RWY
28, Amdt 1C

[FR Doc. 2021-02099 Filed 2—2-21; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31353; Amdt. No. 3942]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
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associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective February 3,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 3,
2021.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fedreg.legal@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South

MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been

previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on January 22,
2021.

Wade Terrell,
Manager, Aviation Safety, Flight Procedures

& Airspace Group, Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14, CFR
part 97, is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:
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By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV

SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

25-Feb-21 ........ IN Terre Haute .................. Terre Haute Rgnl ........... 0/1954 11/20/20 | This NOTAM, published in Dock-
et No. 31351, Amdt No. 3940,
TL 21-05 (86 FR 7496, Janu-
ary 29, 2021), is hereby re-
scinded in its entirety.

25-Feb-21 ........ AR Warren .....cccceeeeeeeevenens Warren Muni ........cc....... 0/6197 11/27/20 | This NOTAM, published in Dock-
et No. 31351, Amdt No. 3940,
TL 21-05 (86 FR 7496, Janu-
ary 29, 2021), is hereby re-
scinded in its entirety.

25-Feb-21 ........ IN Michigan City ................. Michigan City Muni-Phil- 0/6435 1/12/21 | RNAV (GPS) RWY 20, Amdt 1.

lips Field.

25-Feb-21 ........ KS Norton ......ccoceveiiinnienn Norton Muni ................... 0/6672 1/5/21 | RNAV (GPS) RWY 16, Amdt 1A.

25-Feb-21 ........ AK Aniak ............ Aniak ..o 0/9286 1/12/21 | RNAV (GPS) RWY 29, Amdt 3.

25—-Feb—-21 ........ DE Georgetown . Delaware Coastal ... 0/9494 1/11/21 | VOR RWY 4, Orig.

25-Feb-21 ........ AR Clarksville ... Clarksville Muni ...... 0/9498 1/5/21 | RNAV (GPS) RWY 9, Orig-B.

25-Feb-21 ........ X Longview ..... East Texas Rgnl ............ 1/1876 1/11/21 | RNAV (GPS) RWY 13, Amdt 1A.

25-Feb-21 ........ X Midland .......cccoooeeeinnnnne Midland Intl Air And 1/1993 1/12/21 | RNAV (GPS) RWY 22, Amdt 1B.

Space Port.
25-Feb-21 ........ AR Warren .....cccceeceeeeecvenenns Warren Muni ........ccc....... 1/3132 1/12/21 | RNAV (GPS) RWY 21, Orig-B.
25—-Feb—-21 ........ IN Terre Haute ................... Terre Haute Rgnl ........... 1/4356 1/15/21 | VOR RWY 23, Amdt 21.

[FR Doc. 2021-02095 Filed 2—2-21; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200 and 232

[Release Nos. 33-10901; 34-90636; 39—
2535; 1C-34136; File No. S7-11-20]

RIN 3235-AM77
Administration of the Electronic Data

Gathering, Analysis, and Retrieval
System

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is
adopting a new rule that specifies
several actions that the Commission, in
its administration of the Electronic Data
Gathering, Analysis, and Retrieval
system (“EDGAR”), may take to promote
the reliability and integrity of EDGAR
submissions. The new rule establishes a
process for the Commission to notify
filers and other relevant persons of its
actions under the rule as soon as
reasonably practicable. In addition, the
Commission is adopting amendments to
delegate authority to the Director of the
Commission’s EDGAR Business Office
to take actions pursuant to the new rule
and two current rules relating to filing
date adjustments and the continuing
hardship exemption.

DATES: This rule is effective February 3,
2021.

FOR FURTHER INFORMATION CONTACT:
Rosemary Filou, Chief Counsel; Monica
Lilly, Senior Special Counsel; or Jane
Patterson, Senior Counsel; EDGAR
Business Office, at 202-551-3900,
Securities and Exchange Commission,
100 F Street NE, Washington, DG 20549.

SUPPLEMENTARY INFORMATION: The
Commission is adopting new rule 17
CFR 232.15 (“Rule 15’) under 17 CFR
232.10 through 232.903 (“Regulation S—
T”’), and new rule 17 CFR 200.30-19
(“Rule 30-19”’) under 17 CFR 200.1
through 200.800, the Commission’s
Rules of Organization and Program
Management.

I. Introduction and Background

Regulation S-T addresses, among
other things, certain administrative
issues related to EDGAR submissions.?
For example, Regulation S-T allows a
filer to submit an amendment to, or a
notice of withdrawal of, the filer’s
submission to remedy a submission
issue (“filer corrective disclosure’).2 In
recent years, as the volume of EDGAR

1 See Administration of the Electronic Data
Gathering, Analysis, and Retrieval System, Release
No. 33-10821 (Aug. 21, 2020) [85 FR 58018 (Sep.
17, 2020)] (the “Proposing Release”), at 58018. In
1993, the Commission adopted rules mandating that
certain filings be made with the Commission
electronically through the newly launched EDGAR
system. See id.

2Regulation S-T anticipates that filers may
address their own substantive, and in some cases,
administrative, submission issues through filer
corrective disclosure. See Proposing Release, supra
footnote 1, at 58018.

submissions has grown, the Commission
has increasingly confronted
administrative issues that impact the
Commission’s ability to promote the
reliability and integrity of EDGAR
submissions and that are not easily
addressed by existing rules or filer
corrective disclosure. When these issues
arise, they can create confusion for
filers, investors, and other users of
EDGAR.

To promote the reliability and
integrity of EDGAR submissions and to
provide transparency about our
practices, the Commission proposed
Rule 15 under Regulation S-T on
August 21, 2020, to specify actions that
the Commission may take to facilitate
the resolution of administrative issues.?
Proposed Rule 15 provided that, in its
administration of EDGAR, the
Commission may take the following
actions to promote the reliability and
integrity of EDGAR submissions:

e Redact, remove, or prevent
dissemination of personally identifiable
information that if released may result
in financial or personal harm to an
individual (“Sensitive PII"’);

e Prevent submissions that pose a
cybersecurity threat;

e Correct system or Commission staff
€ITOTS;

¢ Remove or prevent dissemination of
submissions made under an incorrect
EDGAR identifier;

e Prevent the ability to make
submissions when there are disputes

3 See Proposing Release, supra footnote 1.
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over the authority to use EDGAR access
codes;

e Prevent acceptance or
dissemination of an attempted
submission that it has reason to believe
may be misleading or manipulative
while evaluating the circumstances
surrounding the submission, and allow
acceptance or dissemination if its
concerns are satisfactorily addressed;

e Prevent an unauthorized
submission or otherwise remove a filer’s
access; and

e Remedy similar administrative
issues relating to submissions.
Moreover, the proposed rule sets forth a
process for the Commission to notify
filers and other ‘‘relevant persons” (as
defined below) of its actions under the
rule as soon as reasonably practicable.

We received several comment letters
in response to the proposal.* A few
commenters were generally supportive
of the proposed rule, but expressed
concern that the Commission may
redact information from a submission
without first contacting the filer.5 These
commenters requested that filers be
notified prior to any Commission action
under the proposed rule, if possible.
These commenters also requested that
the Commission always consider an
issuer’s vendor or supplier to be a
relevant person when the Commission
provides notice of its actions to a filer
and any relevant person.

Another commenter was generally
supportive of the proposed Commission
action when a submission contains
Sensitive PII.6 The commenter
suggested that the Commission
“interpret the definition of Sensitive PII
broadly.” The commenter also suggested
that the Commission provide that filers
may initiate a request for redaction or
removal of information from a
submission containing Sensitive PII and
that the Commission redact or remove
such information if the filer
demonstrates that the submission
contains Sensitive PII.

After consideration of the comments
received, we are adopting Rule 15
substantially as proposed.” The rule

4The comment letters on the Proposing Release
(File No. S7—11-20) are available at https://
www.sec.gov/comments/s7-11-20/s71120.htm.

5 See Comment Letters of XBRL US (Oct. 5, 2020)
(“XBRL US Comment Letter I"’); JT Foxx (Oct.12,
2020) (“JT Foxx Comment Letter”’); Auto
Connection Manassas VA (Oct. 13, 2020) (“Auto
Connection Comment Letter”).

6 See Comment Letter of Ropes & Gray LLP (Oct.
19, 2020) (“Ropes & Gray Comment Letter”).

7 As discussed in more detail in Section II.A.6, we
have modified 17 CFR 232.15(a)(6) (“Rule 15(a)(6)”)
as proposed to clarify that the Commission may
continue to prevent acceptance or dissemination of
the submission if the Commission has reason to
believe that an attempted submission may be

codifies and clarifies the existing
approach the Commission may take to
address administrative issues that arise
in connection with EDGAR
submissions. By adopting Rule 15, we
believe there will be increased
transparency for filers, investors, and
other users of EDGAR about the actions
the Commission may take to promote
the reliability and integrity of EDGAR
submissions and improved efficiency in
the Commission’s administration of
EDGAR.

Rule 15 will not change filers’
obligations under the Federal securities
laws to ensure the accuracy and
completeness of information in their
EDGAR submissions. Moreover, in the
vast majority of administrative and
substantive EDGAR submission issues,
filers will continue to address an error
by submitting a filer corrective
disclosure and nothing in Rule 15 will
prevent a filer from continuing to do
s0.8 We intend to continue to rely upon
filer corrective disclosure to remedy
most submission errors.

Additionally, the Commission is
adopting new Rule 30-19 to delegate
authority to the Director of the
Commission’s EDGAR Business Office
to take actions pursuant to the following
rules under Regulation S-T: Rule 15, 17
CFR 232.13(b) (“Rule 13(b)”) (relating to
adjustment of filing dates), and 17 CFR
232.202 (“Rule 202”) (relating to the
continuing hardship exemption).

I1. Discussion of the Final Rules

A. Adoption of Rule 15

Rule 15 specifies that, in its
administration of EDGAR, the
Commission may take actions to
promote the reliability and integrity of
EDGAR submissions. Below we discuss
the types of actions the Commission
may take pursuant to Rule 15 to achieve
those objectives.

1. Sensitive Personally Identifiable
Information

We are adopting as proposed 17 CFR
232.15(a)(1) (“Rule 15(a)(1)”’), which
specifies that the Commission may, with
regard to submissions on its public
website: (i) Redact submissions
containing Sensitive PII; (ii) remove
submissions containing Sensitive PII;

misleading or manipulative and the Commission’s
concerns have not been satisfactorily addressed
after evaluating the circumstances surrounding the
attempted submission.

8 See 17 CFR 232.15(c), which is being adopted
as proposed (“[n]othing in this rule prevents a filer
from addressing an error or mistake in the filer’s
submission by making a filer corrective
disclosure”). We received no comments on this
aspect of the proposal. See also, e.g., 17 CFR
232.103, 232.105, and 232.501(a)(3).

and/or (iii) prevent dissemination of
submissions containing this
information.® Pursuant to the rule, the
Commission may take further steps to
ensure that Sensitive PII does not reside
in EDGAR and communicate as
necessary with filers to facilitate
submissions in which Sensitive PII is
redacted.1® Whether the Commission
removes, redacts, or prevents
dissemination of the Sensitive PII in the
submission will be based on when the
Commission first becomes aware of the
Sensitive PII.

One commenter suggested that the
Commission interpret the definition of
Sensitive PII broadly to include
additional categories of information that
reflect modern expectations of privacy
and physical and financial security
risks.1? The commenter discussed the
personal and financial harm that would
result from the disclosure of such
information. The commenter also noted
the regulatory trends in favor of
expanding the categories of information
that are considered “‘sensitive” or
“personal” and facilitating safeguards
for personally identifiable information
generally.12

9 Sensitive PII may comprise a single item of
information (for example, a Social Security number)
or a combination of two or more items (for example,
a full name and financial, medical, criminal, or
employment history). See Rule 15(a)(1).

10 Although the Commission may take steps to
ensure that Sensitive PII does not reside in EDGAR,
the burden of the responsibility to redact such
information from submissions continues to lie with
the filer and not the Commission.

11 See Ropes & Gray Comment Letter (noting that
the Commission release, Amendments to Forms and
Schedules to Remove Provision of Certain
Personally Identifiable Information, Release No. 33—
10846 (Apr. 25, 2018) [83 FR 22190 (May 14, 2018)]
(“2018 PII Form Amendments Release”),
contemplated the removal of Social Security
numbers, foreign identity numbers, dates of birth,
and places of birth from certain Commission forms
and schedules, and that, in the commenter’s view,
the information referred to in the 2018 PII
Amendments Release was the minimum of what
should constitute Sensitive PII for purposes of Rule
15). See also Proposing Release, supra footnote 1,
at 58019 (discussing the 2018 PII Form
Amendments Release). The commenter requested
that the Commission interpret Sensitive PII to
include information such as bank account numbers
and balance information, wire transfer instructions
and related information (e.g., the sender or
recipient’s name, phone number, address, and bank
name) and credit card numbers. The commenter
also requested that Sensitive PII include, among
other things, email addresses and mobile phone
numbers, physical addresses, login information for
any bank, trading or similar account, and
information associated with an individual’s digital
asset account.

12 See Ropes & Gray Comment Letter (discussing
emerging privacy regimes such as the California
Consumer Privacy Act and the General Data
Protection Regulation in Europe). The commenter
indicated that these regimes expressly consider
email addresses to be a type of personally
identifiable information and are often interpreted to
cover other types of information such as mobile
phone numbers.
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The Commission has sought to reduce
the risk that Sensitive PII included in
EDGAR submissions may result in
financial or personal harm to
individuals, and will continue to do
s0.13 We believe that the description of
Sensitive PII in Rule 15(a)(1) as
proposed is broad enough to encompass
the examples provided by the
commenter in relevant circumstances
and to provide the Commission with the
flexibility to reduce the risk of financial
or personal harm to individuals.1* We
believe it is appropriate to retain
flexibility in the description as the
categories of what constitutes Sensitive
PII continue to evolve in light of new
technology and expectations of privacy.

The same commenter also suggested
that the Commission provide that filers
may initiate a request for redaction or
removal of information from a
submission containing Sensitive PII,
including from any submissions made
prior to the effectiveness of the rule. The
commenter stated that the inclusion of
Sensitive PII in historical EDGAR
submissions (whether inadvertent or
intentional) cannot be retroactively
corrected by making an additional filer
corrective disclosure. Moreover, the
commenter suggested that the rule
require the Commission to redact or
remove such information if the filer
demonstrates that the submission
contains Sensitive PII.15

The Commission currently receives
requests from filers for redaction or
removal of information from
submissions containing Sensitive PII,
and we anticipate continuing to receive
and evaluate such requests. We do not
believe, however, that the Commission
should be required to redact or remove
Sensitive PII each time a filer requests
it. We believe it is appropriate to retain
the flexibility to consider the accuracy
of EDGAR information publicly
disseminated on the Commission’s
website, the nature of and

13 See Proposing Release, supra footnote 1, at
58019.

14 The description of Sensitive PII that the
Commission is adopting in Rule 15 is generally
consistent with the Privacy Act and other
statements of the Commission. See Updated
Disclosure Requirements and Summary Prospectus
for Variable Annuity and Variable Life Insurance
Contracts, Release No. 33—10765 (Mar. 11, 2020) [85
FR 25964 (May 1, 2020)]; FAST Act Modernization
and Simplification of Regulation S-K, Release No.
33-10618 (Mar. 20, 2019) [84 FR 12674 (Apr. 2,
2019)]; Amendments to Forms and Schedules to
Remove Provision of Certain Personally Identifiable
Information, Release 33—10486 (Apr. 25, 2018) [83
FR 22190 (May 14, 2018)].

15 See Ropes & Gray Comment Letter (stating that
the Commission should be required to remove or
redact Sensitive PII if a filer demonstrates that the
Sensitive PII, if released or allowed to remain
publicly available, may result in financial or
personal harm to an individual).

circumstances surrounding the
Sensitive PII at issue, and the
Commission’s administrative and
technical capacity to address the
request. If a filer demonstrates that a
submission contains Sensitive PII, the
Commission will initially work with the
filer to facilitate submission of a version
in which the Sensitive PII is redacted.
The Commission will then exercise its
discretion to determine whether the
redacted submission would be adequate
or whether additional steps need to be
taken pursuant to 17 CFR 232.15(a)(8)
(“Rule 15(a)(8)”’) (as described below),
including potentially removing
information from the Commission’s
website.16 In any event, regardless of
whether there is a request from a filer,
the Commission may act to remove,
redact, or prevent dissemination of
Sensitive PII in a submission pursuant
to Rule 15(a)(1) without first notifying
the filer or the individual who could
experience financial or personal harm if
such information was released on
EDGAR. The Commission’s interest in
avoiding a situation in which such
information is used to create financial or
personal harm may outweigh the need
to give notice prior to Commission
action, depending on the
circumstances.1” We are therefore
adopting this provision of the rule as
proposed.

2. Cybersecurity Threats

We are adopting as proposed 17 CFR
232.15(a)(2), which specifies that the
Commission may prevent the
submission to EDGAR of any
submission that poses a cybersecurity
threat, including but not limited to,
those containing any malware or virus,
and communicate as necessary with the
filer regarding the submission. As
discussed in the Proposing Release,
Commission action to address
cybersecurity threats in EDGAR
submissions will benefit all EDGAR
users and promote the reliability and
integrity of EDGAR submissions.1® We
received no comments on this aspect of
the proposal.

3. System and Commission Staff Errors

We are adopting as proposed 17 CFR
232.15(a)(3), which specifies that if the
Commission determines that a
submission has not been processed by
EDGAR, has been processed incorrectly
by EDGAR, or contains an error

16 See Section I.A.8.

17 After taking action pursuant to Rule 15(a), the
Commission will provide notice to the filer and any
relevant persons as soon as reasonably practicable.
See 17 CFR 232.15(b) (“Rule 15(b)").

18 See Proposing Release, supra footnote 1, at
58019.

attributable to the Commission staff, the
Commission may correct and/or prevent
dissemination of the submission and
communicate as necessary with the filer
to facilitate filer corrective disclosure. In
each of these circumstances, the
Commission typically first attempts to
correct the error without unduly
burdening filers.1® When necessary, the
Commission may work proactively with
filers to accomplish filer corrective
disclosure.2® We received no comments
on this aspect of the proposal.

4. Incorrect EDGAR Identifiers

We are adopting as proposed 17 CFR
232.15(a)(4), which specifies that the
Commission may remove and/or
prevent public dissemination of a
submission made under an incorrect
EDGAR unique identifying number 21
and communicate as necessary with the
filer and others to facilitate a filer
corrective disclosure. Sometimes, filers
make submissions that are not
associated with the correct unique
identifying number. These errors can
create confusion for filers, investors,
and other EDGAR users. The
Commission may remove the erroneous
submission when such errors cannot be
resolved by filer corrective disclosure.
We received no comments on this
aspect of the proposal.

5. EDGAR Access Code Disputes

We are adopting as proposed 17 CFR
232.15(a)(5), which specifies that the
Commission may prevent a filer’s ability
to make submissions if the Commission
determines that a dispute exists as to
which persons have the authority to
make submissions on behalf of the filer,
until the dispute is resolved by the
disputing parties or by a court of
competent jurisdiction. These disputes
may arise, for example, when two or
more parties each claim control of a
filing entity and each demand access to

19 See, e.g., Proposing Release, supra footnote 1,
at 58019 (discussing Commission practices of
correcting system and Commission staff errors
without first communicating with the filer).

2017 CFR 232.103 (Rule 103 of Regulation S-T)
addresses concerns that filers may have about
liability when issues arise that are not the fault of
the filer. Moreover, Rule 13(b) of Regulation S-T
makes clear that if a filer in good faith attempts to
timely file but the filing is delayed due to technical
difficulties beyond the filer’s control, the filer may
request an adjustment of the filing date of the
document.

21 EDGAR provides each entity a unique
identifying number, and submissions made by an
entity are associated with that number. If an
individual who has access to more than one unique
identifying number (for example, a filing agent)
were to make a submission for one entity using
another entity’s number, it erroneously would
appear to EDGAR users that the submission is a
filing by the unique identifying number holder. See
17 CFR 232.10(b).
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the entity’s EDGAR account. Resolution
of such disputes often turns on matters
of state corporation law or other factors
outside the scope of the Federal
securities laws. Under existing practice,
the Commission staff has asked the
disputing parties to either resolve the
dispute themselves or have the matter
adjudicated under the relevant state
corporation law.22 The final rule affirms
the Commission’s ability to take action
to ensure that only authorized persons
make submissions on behalf of the filer.
We received no comments on this
aspect of the proposal.

6. Potential Manipulation

We are adopting a modification to
proposed Rule 15(a)(6). The proposed
rule specified that if the Commission
has reason to believe that a submission
or an attempted submission may be
misleading or manipulative, the
Commission may prevent acceptance or
dissemination of the submission while
evaluating the circumstances
surrounding the submission.23 The
proposed rule also specified that the
Commission may allow acceptance or
dissemination if its concerns are
satisfactorily addressed.2+

After further consideration, we are
slightly modifying proposed Rule
15(a)(6) to clarify that the Commission
may continue to prevent acceptance or
dissemination after it has evaluated the
circumstances surrounding the
submission if its concerns have not been
satisfactorily addressed. If the
Commission allows acceptance or
dissemination of the submission, the
initial or initially attempted filing date
will be assigned to the submission,
assuming the submission does not
implicate other provisions of Rule 15.
We received no comments on this
aspect of the proposal.

7. Unauthorized Submissions

We are adopting as proposed 17 CFR
232.15(a)(7), which specifies that the
Commission may prevent the use of
EDGAR access codes if it has reason to
believe that there has been an
unauthorized submission or an attempt
to make an unauthorized submission on
EDGAR. Under existing practice, when

22When a dispute arises between parties, each of
whom claims to be the legitimate corporate
representative—which may occur after a leadership
change at a filing entity—the Commission staff
typically prevents future submissions until the
parties can reach an agreement, or a party is able
to provide a court order designating the appropriate
corporate representative.

23 See Proposed Rule 15(a)(6). See also Proposing
Release, supra footnote 1, at 58020 (discussing
examples of submissions or attempted submissions
that may be misleading or manipulative).

24 See Proposed Rule 15(a)(6).

questions arise as to whether a
particular submission or attempted
submission was authorized, the
Commission seeks to better understand
the circumstances surrounding the
submission and evaluate what steps, if
any, to take in response. Rule 15
specifies that, in such situations, the
Commission may prevent any further
submissions by the filer or otherwise
remove the filer’s access to EDGAR. If
its concerns are satisfactorily addressed,
the Commission will allow the use of
EDGAR access codes and permit the
submission to proceed, assuming the
submission does not implicate other
provisions of Rule 15. We received no
comments on this aspect of the
proposal.

8. Additional Remedial Steps

The Commission cannot anticipate
every administrative submission issue
that may arise in the future. Thus, we
are adopting as proposed Rule 15(a)(8),
which specifies the circumstances in
which the Commission may take further
appropriate steps to address a matter
and communicate as necessary with the
filer regarding a submission.
Specifically, under the rule, the
Commission may take such further steps
if the Commission has reason to believe
that, to promote the reliability and
integrity of EDGAR submissions, it must
address a submission issue that cannot
be addressed solely by filer corrective
disclosure or by the actions set forth in
paragraphs (a)(1) through (7) of Rule 15.
We received no comments on this
aspect of the proposal.

9. Notice

Finally, we are adopting as proposed
Rule 15(b), which provides that the
Commission may act without advance
notice to filers or any other person.
Specifically, Rule 15(b) provides a
method for the Commission to provide
notice of its actions under the rule to a
filer and any person the Commission
determines is relevant to the matter
(“relevant person’) as soon as
practicable after those actions are taken.
In response to commenters, we are
clarifying that the term “relevant
person” encompasses, in appropriate
circumstances, a filer’s vendor or
supplier that made the related
submission on behalf of the filer.25 In
addition, relevant persons could
include, but are not limited to, parties
other than the filer that are involved in

25 See XBRL US Comment Letter I; JT Foxx
Comment Letter; Auto Connection Comment Letter
(requesting that the Commission always consider an
issuer’s vendor or supplier to be a relevant person
when the Commission provides notice of its actions
to a filer and any relevant person).

code disputes and parties other than the
filer that are involved in submissions
made in another entity’s account. Rule
15(b) provides that the Commission will
send written notice and a brief factual
statement of the basis for the action by
electronic mail to the email address on
record in the filer’s EDGAR account,
and the email address of any relevant
persons. The Commission may also
send, if necessary, the notice and factual
statement by registered, certified, or
express mail to the physical address on
record in the filer’s EDGAR account and
the physical address of any relevant
persons. The notice provides the filer
and relevant persons an opportunity to
bring pertinent information to the
Commission’s attention and will help
facilitate prompt resolution of
submission issues.

Three commenters were generally
supportive of the proposed rule but
expressed concern that the Commission
may redact information from a
submission without first contacting the
filer.26 The commenters requested that
filers be notified prior to any
Commission action in the proposed
rule, if possible. The commenters
recognized, however, that there may be
situations where advance notification
would not be feasible and, in such
situations, they agreed with the
Commission’s proposal to notify the
filer and relevant persons as soon as
possible after the action is taken.

As discussed in the Proposing
Release, the Commission typically
communicates and works with filers to
address submission issues, and the
Commission anticipates that it generally
will continue to work with filers in
advance of taking action under the
rule.2? At the same time, the final rule
allows the Commission the necessary
flexibility to take action promptly to
avoid harm to investors and other
EDGAR users who depend upon the
accuracy of the information
disseminated by EDGAR.28 For
example, as discussed above, the
Commission has sought to reduce the
risk that Sensitive PII included in
EDGAR submissions may result in
financial or personal harm to
individuals.29 Immediate Commission
action may also be necessary to avoid
potential threats to EDGAR, to prevent
the dissemination of unauthorized or
potentially false or misleading
submissions, or to prevent the improper

26 Id.

27 See Proposing Release, supra footnote 1, at
58020.

28]d.

29 See Section II.A.1 and Proposing Release, supra
footnote 1, at 58019.
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use of filers’ EDGAR accounts.3° In
addition, we are mindful that
administrative actions under the
proposed rule should not unduly hinder
or delay the EDGAR submission
process.31 We believe that Rule 15,
including its notice provision, balances
the need to reduce the risk of financial
or personal harm to individuals from
the disclosure of Sensitive PII, address
potential threats, and other
circumstances as described above with
the need to timely disseminate EDGAR
submissions. We are therefore adopting
this provision of the rule as proposed.

B. Amendment to the Delegations of the
Authority of the Commission

The Commission is adopting new
Rule 30-19 of the Rules of Organization
and Program Management to delegate
authority to the Director of the EDGAR
Business Office to take action under
Rule 15 and two other rules in
Regulation S-T: (i) Rule 13(b), to adjust
the filing date of an electronic filing;
and (ii) Rule 202, to set the terms of, and
grant or deny as appropriate, continuing
hardship exemptions from the
electronic submission requirements.32
This delegated authority is designed to
conserve Commission resources by
permitting Commission staff to carry out
the Commission’s efficient
administration of EDGAR. The
Commission staff may nevertheless
submit matters to the Commission for
consideration, as it deems appropriate.

III. Economic Analysis

We have carefully considered the
economic effects of final Rule 15 under
Regulation S-T.33 The final rule

30 See Proposing Release, supra footnote 1, at
58020.

31[d.

32 The functions in new Rule 30-19 are performed
by the Director of the EDGAR Business Office or
under the Director’s direction by such other person
or persons as may be designated from time to time
by the Chairman of the Commission. Functions
related to filing date adjustments pursuant to Rule
13(b) and continuing hardship exemptions pursuant
to Rule 202 would be performed after consultation
with the division or office with primary regulatory
oversight for the relevant filing. See new Rule 30—
19.

33 Section 2(b) of the Securities Act of 1933
(“Securities Act”), Section 3(f) of the Securities
Exchange Act of 1934 (“Exchange Act”), and
Section 2(c) of the Investment Company Act of 1940
(“Investment Company Act”) require us, when
engaging in rulemaking that requires us to consider
or determine whether an action is necessary or
appropriate in (or, with respect to the Investment
Company Act, consistent with) the public interest,
to consider, in addition to the protection of
investors, whether the action will promote
efficiency, competition, and capital formation. In
addition, Section 23(a)(2) of the Exchange Act
requires the Commission to consider the effects on
competition of any rules the Commission adopts
under the Exchange Act and prohibits the

increases transparency for filers,
investors, and other users of EDGAR by
specifying the actions the Commission
may take to resolve certain
administrative issues. Increased
transparency about Commission actions
will create benefits for both filers and
users, because filers and users will
know the types of actions they can
expect the Commission to take to
promote the reliability and integrity of
EDGAR submissions. However, we
anticipate these benefits will be limited
as Rule 15 largely codifies actions that
the Commission currently takes to
promote the reliability and integrity of
EDGAR submissions. For the same
reason, we do not expect filers to incur
additional costs. Further, we anticipate
that the final rule will marginally
improve efficiency, but will not have a
significant effect on competition or
capital formation. Because we generally
cannot predict the need for or extent of
corrective actions the final rule will
address, we cannot quantify the
anticipated economic effects of future
corrective actions. Furthermore, the
Commission received no comments
responding to the Proposing Release’s
request for comments on the economic
analysis and any relevant empirical
data, estimation methodologies, or
factual support. Therefore, the analysis
that follows provides primarily a
qualitative assessment of the likely
economic effects.

A. Economic Baseline

The Commission’s current processes
and procedures for resolving the
enumerated administrative issues listed
in the final rule and discussed above
serve as the baseline against which we
assess the final rule. This section
discusses, as it relates to this
rulemaking, filers’ current usage of
EDGAR and the Commission’s processes
for administering EDGAR.

Because of the variety of
administrative issues that may arise in
connection with EDGAR submissions,
the Commission has developed
procedures for identifying and
addressing the issues described above,
although the Commission has not
published those procedures. Where
possible, the Commission currently
communicates with relevant filers to
facilitate filer corrective disclosure to
address problematic submissions. While
filer corrective disclosure addresses the
majority of known EDGAR submission
issues, there are circumstances in which

Commission from adopting any rule that would

impose a burden on competition not necessary or
appropriate in furtherance of the purposes of the
Exchange Act.

working with a filer does not address
problematic submissions, such as when
the filer is uncooperative or the
Commission cannot validate a filer’s
authorization to make submissions.
Additionally, in limited cases, the
Commission has responded promptly to
submission issues without first
consulting relevant filers in order to
avoid harm to investors and other
EDGAR users who depend upon the
accuracy of the information
disseminated by EDGAR. For these
submissions, the Commaission acts
expediently to minimize the time the
public and the Commission are exposed
to such harm. While the Commission
typically notifies these filers of its
actions afterwards, some filers may not
know specifically why the Commission
took action or the nature of the issue
with the submission.

B. Costs and Benefits

The final rule specifies the actions the
Commission may take with respect to
specific administrative issues that
impact the Commission’s ability to
promote the reliability and integrity of
EDGAR submissions. We believe the
final rule will provide increased
transparency about the Commission’s
administrative processes, which in turn
may benefit filers and improve the
Commission’s efficiency in
administering EDGAR. We believe,
however, that Rule 15 would have
limited economic effects because the
rule largely codifies actions that the
Commission may already take.

More transparency into how the
Commission administers EDGAR may
benefit filers in two ways. First, by
specifying the types of issues for which
the Commission may take action, the
final rule could encourage filers to take
additional actions to prevent these
issues if they believe the benefits exceed
the costs of preventative actions.
Second, when the Commission must act
to address a problematic submission
prior to notifying a filer or when an
issue cannot be addressed solely by a
filer corrective disclosure, the final
rule’s formal notification requirement
ensures that filers will receive timely
notification of Commission action. To
the extent that this requirement results
in the Commission notifying filers of
issues that they can correct, such as
incorrect EDGAR identifiers, EDGAR
access code disputes, or potentially
misleading filings, filers may be able to
benefit from rectifying issues sooner
than they would have prior to the rule.34

341n addition to filers, the Commission may work
with EDGAR filing agents, counsel, and other

Continued
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Because the final rule informs filers of
possible actions the Commission may
take and the Commission’s process to
promote the reliability and integrity of
EDGAR submissions, the final rule will
improve the efficiency of administering
EDGAR. This benefit is likely to be
limited because the Commission will
continue to resolve most issues by
contacting filers to facilitate filer
corrective disclosure. Since filers may
submit fewer filings with errors and the
Commission and filers will be able to
more quickly correct errors, the final
rule could lead to more timely and
accurate information in EDGAR,
benefiting investors, research analysts,
data aggregators, and other financial
professionals.35 Moreover, since the

entities to correct administrative issues. As with
filers, these entities may incur lower costs if they
are notified and can rectify issues with EDGAR
submissions sooner.

35 See generally Michael S. Drake, Darren T.
Roulstone, and Jacob R. Thornock, The
Determinants and Consequences of Information
Acquisition via EDGAR, 32 Contemporary
Accounting Research 3 (2016) (Most EDGAR users
access the database a few times per quarter around
corporate events such as restatements, earnings
announcements, and acquisition announcements.
This activity is related to, but distinct from,
financial press articles. A small subset of users
access EDGAR daily for multiple filings.); Jonathan
L. Rogers, Douglas J. Skinner, and Sarah L. C.
Zechman, Run EDGAR Run: SEC Dissemination in
a High-Frequency World, Chicago Booth Research
Paper No. 14-36 (Feb. 17, 2017) (finding that for a
sample of Form 4 filings, there was an economically
significant advantage to accessing data because of
then-existing lags between the Commission’s
EDGAR website and the public dissemination feed);
Brian Gibbons, Peter Iliev, and Jonathan Kalodimos,
Analyst Information Acquisition via EDGAR,
Working Paper (Nov. 15, 2019) (finding that
information acquisition from EDGAR is associated
with smaller analyst forecast errors); Peter Iliev,
Jonathan Kalodimos, and Michelle Lowry,
Investors’ Attention to Corporate Governance, 9th
Miami Behavioral Finance Conference 2018 (Jul. 16,
2020) (using EDGAR log files, finding that investors
conduct significant research into corporate
governance, particularly for large firms, firms with
low managerial entrenchment, and those with
meetings outside of the proxy season); Huaizhi
Chen, Lauren Cohen, Umit Gurun, Dong Lou, and
Christopher J. Malloy, IQ from IP: Simplifying
Search in Portfolio Choice, NBER Working Paper
No. 24801 (Apr. 20, 2019) (using EDGAR log data,
shows institutional investors tracked management
teams and insider-trading filings of firms); and
Zhongling Qin, Measuring Attention: The Case of
Amendments to 10K Annual Reports, Working
Paper (Nov. 15, 2019) (showing consistently higher
trading volume once there are enough attentive
readers of 10-K/A filings, as defined by whether the
readers read the original 10-K filings, though
consistent with gradual diffusion of information).
But see Stefano DellaVigna and Joshua M. Pollet,
Investor Inattention and Friday Earnings
Announcements, 64 ]. of Fin. 2 (Mar. 13, 2009)
(finding less immediate response for Friday
announcements than for announcements on other
days, consistent with investor inattention); and Tim
Loughran and Bill McDonald, The Use of EDGAR
Filings by Investors, ]. of Behavioral Fin.
Forthcoming (Dec. 4, 2016) (showing that the
average publicly traded firm has its annual report
accessed only 28.4 times on the day of and day after

Commission, as the administrator of
EDGAR, already takes corrective actions
to promote the reliability and integrity
of EDGAR submissions, we do not
expect filers to incur additional costs in
connection with these improvements.
The Commission generally cannot
predict the need for or the extent of
corrective actions, so we cannot
quantify the informational efficiency
benefits from future corrective actions.

To the extent that the final rule
reduces the number of cybersecurity
threats or reduces the administrative
frictions in preventing cybersecurity
threats, there may be benefits to the
users of EDGAR.36 In particular, users,
including investors, analysts, asset
managers, and data collection
companies, may incur fewer costs
associated with cleaning or repairing
systems and recovering data.37
Furthermore, individuals, investors,
companies, and asset managers, among
others, may benefit from the prevention
of cybersecurity attacks that disrupt the
dissemination of filings through EDGAR
or obtain confidential or protected
financial information on the
Commission’s or users’ systems.

Lastly, because EDGAR submissions
generally do not require Sensitive PII,38
and current Commission practices seek
to identify and redact Sensitive PII, we
do not anticipate that the final rule
specifying that the Commission may
redact, remove and/or not disseminate

the filing, though other filings such as initial public
offering filings are more quickly consumed).

36 Under current practice, the Commission
immediately prevents submissions to EDGAR of any
submission that poses cybersecurity risks once the
Commission identifies them. Furthermore, the
Commission has already promulgated a rule
addressing the removal of submissions or parts of
submissions that contain executable code. 17 CFR
232.106.

37 See The Council of Econ. Advisers, The Cost
of Malicious Cyber Activity to the U.S. Economy
(Feb. 2018). Available at: https://
www.whitehouse.gov/wp-content/uploads/2018/03/
The-Cost-of-Malicious-Cyber-Activity-to-the-U.S.-
Economy.pdf (estimating that in 2016, malicious
cyber activity cost the U.S. economy between $57
and $106 billion through denial of service attacks,
disruption of business activity, or destruction or
theft of proprietary and strategic information).

381n 2018, the Commission amended forms and
schedules to eliminate requirements to provide
certain personally identifiable information. See PII
Form Amendments Release, supra footnote 11.
Also, in the EDGAR Filer Manual, the Commission
advises against including social security numbers in
filings submitted to the Commission. See https://
www.sec.gov/info/edgar/edgarfm-vol2-v47.pdf.
Some forms may require Sensitive PII in certain
circumstances. For example, Form 20—F requires
dates of birth of a company’s directors and senior
management if required to be reported in the home
country or otherwise publicly disclosed by the
company. Additionally, Forms MA and Funding
Portal require IRS Tax numbers if CRD numbers are
unavailable. IRS Tax numbers also are required on
Form SBSE if CRD numbers, IARD numbers, and
foreign business numbers are unavailable.

EDGAR submissions containing
Sensitive PII will have a substantial
economic effect.

IV. Administrative Law Matters

The Commission finds, in accordance
with section 553(b)(3)(A) of the
Administrative Procedure Act (“APA”’),
that these amendments relate solely to
agency organization, procedure, or
practice and do not constitute a
substantive rule. They are therefore not
subject to the provisions of the APA
requiring notice of rulemaking,
opportunity for public comment, and
advance publication of the amendments
prior to their effective date. These
changes are effective on February 3,
2021. Additionally, the Regulatory
Flexibility Act of 1980 39 therefore does
not apply. Nevertheless, we previously
determined that it would be useful to
publish the proposed amendments for
notice and comment before adoption.
The Commission has considered all
comments received. Because these
amendments relate to ‘“agency
organization, procedure or practice that
does not substantially affect the rights or
obligations of non-agency parties,” they
are not subject to Small Business
Regulatory Enforcement Fairness Act of
1996.40 These rules do not contain any
collection of information requirements
as defined by the Paperwork Reduction
Act of 1995.41

V. Statutory Basis and Text of Rule
Amendments

The amendments to Regulation S-T—
General Rules and Regulations for
Electronic Filings are adopted pursuant
to statutory authority in Sections 6, 7, 8,
10, and 19(a) of the Securities Act,42
Sections 3, 12, 13, 14, 15, 15B, 23, and
35A of the Exchange Act,*3 Section 319
of the Trust Indenture Act of 1939,%4
and Sections 8, 30, 31, and 38 of the
Investment Company Act.4® The
amendments to the Commission’s Rules
of Organization and Program
Management are adopted pursuant to
statutory authority granted to the
Commission, including Section 19 of
the Securities Act of 1933, 15 U.S.C.
77s; Sections 4A, 4B, and 23 of the
Exchange Act, 15 U.S.C. 78d-1, 78d-2,
and 78w; Section 38 of the Investment
Company Act of 1940, 15 U.S.C. 80a—37;
Section 211 of the Investment Advisers
Act of 1940, 15 U.S.C. 80b—11; and

395 U.S.C. 601 et seq.

405 U.S.C. 801 et seq.

4144 U.S.C. 3501 et seq.

4215 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

4315 U.S.C. 78c, 78d-1, 78d-2, 781, 78m, 78n,
780, 780—4, 78w, and 78II.

4415 U.S.C. 77sss.

4515 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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Section 3 of the Sarbanes—Oxley Act of
2002, 15 U.S.C. 7202.

List of Subjects
17 CFR Part 200

Administrative practice and
procedure, Authority delegations
(Government agencies), Organization
and functions (Government agencies).

17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

For the reasons discussed above, we
are amending 17 CFR chapter II as
follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

Subpart A-Organization and Program
Management

m 1. The general authority citation for
part 200, subpart A, continues to read as
follows:

Authority: 15 U.S.C. 77c, 770, 77s, 772—
3, 77sss, 78d, 78d-1, 78d-2, 780—4, 78w,
781l(d), 78mm, 80a—37, 80b—11, 7202, and
7211 et seq., unless otherwise noted.

* * * * *

m 2. Add § 200.30-19 to read as follows:

§200.30-19 Delegation of authority to
Director of the EDGAR Business Office.

Pursuant to the provisions of Public
Law 100-181, 101 Stat. 1254, 1255 (15
U.S.C. 78d-1, 78d—2), the Securities and
Exchange Commission hereby delegates,
until the Commission orders otherwise,
the following functions to the Director
of the EDGAR Business Office, to be
performed by the Director or under the
Director’s direction by such other
person or persons as may be designated
from time to time by the Chairman of
the Commission:

(a) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.), the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), the Trust Indenture
Act of 1939 (15 U.S.C. 77aaa et seq.), the
Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.) and part 232 of this
chapter (Regulation S-T), to grant or
deny a request submitted pursuant to
§ 232.13(b) of this chapter to adjust the
filing date of an electronic filing, after
consultation with the division or office
with primary regulatory oversight for
the relevant filing.

(b) With respect to the Securities Act
0f 1933 (15 U.S.C. 77a et seq.), the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), the Trust Indenture
Act of 1939 (15 U.S.C. 77aaa et seq.), the

Investment Company Act of 1940 (15
U.S.C. 80a—1 et seq.), and part 232 of
this chapter (Regulation S-T) to set the
terms of, and grant or deny as
appropriate, continuing hardship
exemptions pursuant to § 232.202 of this
chapter from the electronic submission
requirements of Regulation S-T, after
consultation with the division or office
with primary regulatory oversight for
the relevant filing.

(c) With respect to the Securities Act
0f 1933 (15 U.S.C. 77a et seq.), the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), the Trust Indenture
Act of 1939 (15 U.S.C. 77aaa et seq.), the
Investment Company Act of 1940 (15
U.S.C. 80a—1 et seq.), and part 232 of
this chapter (Regulation S-T) to take
actions pursuant to § 232.15 of this
chapter to promote the reliability and
integrity of submissions made through
the Electronic Data Gathering, Analysis,
and Retrieval system (EDGAR).

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 3. The general authority citation for
part 232 continues to read as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h,
77j, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 781I, 80a—6(c), 80a—8,
80a-29, 80a—-30, 80a—37, 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

m 4. Add §232.15 to read as follows:

§232.15 Administration of EDGAR.

(a) In its administration of EDGAR,
the Commission may take the following
actions to promote the reliability and
integrity of submissions made through
EDGAR.

(1) If the Commission determines that
a submission contains personally
identifiable information that if released
may result in financial or personal harm
to an individual, which may comprise a
single item of information or a
combination of two or more items, the
Commission may redact such
information from the submission,
prevent dissemination of the
submission, and/or remove the
submission from the Commission’s
public website, and may communicate
as necessary with the filer to facilitate
submission of a version in which such
information is redacted;

(2) The Commission may prevent the
submission to EDGAR of any
submission that poses a cybersecurity
threat, including but not limited to,
submissions containing any malware or
virus, and may communicate as
necessary with the filer regarding the
submission;

(3) If the Commission determines that
a submission has not been processed by
EDGAR, or has been processed
incorrectly by EDGAR, or contains an
error attributable to the Commission
staff, the Commission may correct and/
or prevent public dissemination of the
submission and may communicate with
the filer as necessary to facilitate the
filer’s submission of an amendment to,
or a notice of withdrawal of, the filer’s
submission (a ‘“filer corrective
disclosure’’);

(4) If the Commission determines that
a submission is made under an incorrect
EDGAR unique identifying number, the
Commission may remove and/or
prevent public dissemination of the
submission and may communicate with
the filer as necessary to facilitate a filer
corrective disclosure;

(5) If the Commission determines that
a dispute exists regarding the authority
to make submissions on behalf of a filer,
the Commission may prevent a filer’s
ability to make submissions until the
dispute is resolved by the disputing
parties or by a court of competent
jurisdiction;

(6) If the Commission has reason to
believe that an attempted submission
may be misleading or manipulative, the
Commission may prevent acceptance or
dissemination of the submission unless,
after evaluating the circumstances
surrounding the submission, the
Commission’s concerns are satisfactorily
addressed;

(7) If the Commission has reason to
believe that a filer has made an
unauthorized submission or attempted
to make an unauthorized submission,
the Commission may prevent any
further submissions by the filer or
otherwise remove the filer’s access to
EDGAR; and

(8) If the Commission otherwise has
reason to believe that, to promote the
reliability and integrity of submissions
made through EDGAR, it must address
a submission issue that cannot be
addressed solely by filer corrective
disclosure or by the actions set forth in
paragraphs (a)(1) through (7) of this
section, the Commission may take such
further steps as are appropriate to
address the matter and communicate as
necessary with the filer regarding the
submission.

(b) The Commission may act under
paragraph (a) of this section without
providing advance notice to the filer or
any other person. As soon as reasonably
practicable after taking action under
paragraph (a) of this section, the
Commission will provide written notice
and a brief factual statement of the basis
for the action to the filer and any other
person the Commission determines is
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relevant to the matter (“relevant
persons”). The Commission will send
the notice and factual statement by
electronic mail to the email address on
record in the filer’s EDGAR account,
and to the email address of any relevant
persons. The Commission may also
send, if necessary, the notice and factual
statement by registered, certified, or
express mail to the physical address on
record in the filer’s EDGAR account and
the physical address of any relevant
persons.

(c) Nothing in this section prevents a
filer from addressing an error or mistake
in the filer’s submission by making a
filer corrective disclosure.

By the Commission.
Dated: December 11, 2020.
Vanessa A. Countryman,
Secretary.
[FR Doc. 2020-28273 Filed 2—2-21; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33-10902; 34-90637; 39—
2536, 1C-34137]

Adoption of Updated EDGAR Filer
Manual, Proposed Collection and
Comment Request for Form ID

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the “Commission”) is
adopting revisions to Volumes I and II
of the Electronic Data Gathering,
Analysis, and Retrieval system
(“EDGAR?”) Filer Manual (“EDGAR Filer
Manual” or “Filer Manual”’) and related
rules. The revisions substantially reduce
the length of Volume I, and amend
Volume I and related rules under
Regulation S-T, including provisions
regarding electronic notarizations and
remote online notarizations, which
include electronic signatures. The
revisions to Volume II reflect changes
made to EDGAR on December 14, 2020.
The Commission is also providing
notice and soliciting comments on the
Form ID collection of information
pursuant to the Paperwork Reduction
Act of 1995.

DATES: Effective date: February 3, 2021.
The incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
February 3, 2021.

Comments date: Comments regarding
the Form ID collection of information

requirement for purposes of the
Paperwork Reduction Act of 1995
should be received on or before March
1, 2021.

FOR FURTHER INFORMATION CONTACT: For
questions regarding updates to the Filer
Manual and the related rule
amendments, please contact Rosemary
Filou, Chief Counsel; Monica Lilly,
Senior Special Counsel; or Jane
Patterson, Senior Counsel; in the
EDGAR Business Office at 202-551—
3900, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549. For questions
regarding the submission form types
allowing eligible business development
companies and other closed-end
investment companies to file automatic
shelf registration statements and
corresponding post-effective
amendments and the submission form
types for securities fee registration
payments by closed-end investment
companies, please contact Heather
Fernandez in the Division of Investment
Management at (202) 551-6708. For
questions regarding the exhibits
available for Regulation A form types,
please contact Christian Windsor,
Senior Special Counsel, in the Division
of Corporation Finance at (202) 551—
3419. For questions regarding the
internal control over financial reporting
(“ICFR”) auditor attestation, please
contact Christian Windsor, Senior
Special Counsel, in the Division of
Corporation Finance at (202) 551-3419,
or for questions regarding the related
changes to the EDGAR XBRL validation,
please contact the Office of Structured
Disclosure in the Division of Economic
and Risk Analysis at (202) 551-5494.
SUPPLEMENTARY INFORMATION: We are
adopting an updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 36 (December
2020) and Volume II: “EDGAR Filing,”
Version 56 (December 2020) and
amendments to 17 CFR 232.10 (“Rule
10”), 17 CFR 232.12 (“Rule 12”’), and 17
CFR 232 301 (“Rule 301”) under 17 CFR
232.10 through 232.903 (“Regulation S—
T”). The updated Filer Manual volumes
are incorporated by reference into the
Code of Federal Regulations. The
revisions substantially reduce the length
of Volume I of the Filer Manual while
retaining the procedural requirements
for making electronic submissions on
EDGAR. The Volume I revisions also
clarify the legal consequences of
misstatements or omissions of fact in
EDGAR submissions, and inform filers
of the Commission’s authority regarding
submissions on EDGAR. The
Commission is also amending Volume I
of the Filer Manual and a related rule

under Regulation S-T to allow
applicants for EDGAR access to use
electronic notarizations and remote
online notarizations, which include
electronic signatures, in addition to
notarizations that include manual
signatures. Moreover, the Commission is
amending the same rule to exempt the
notarized document requirements for
EDGAR access from certain signature
requirements in another rule under
Regulation S-T. In addition, the
Commission is amending a rule under
Regulation S-T to reflect the
Commission’s current hours for
submission of electronic filings. As a
separate matter, the Commission is
adopting amendments to Volume II of
the Filer Manual to reflect changes
made to EDGAR on December 14, 2020.
Finally, the Commission is providing
notice and soliciting comments on the
Form ID collection of information
pursuant to the Paperwork Reduction
Act of 1995.

I. Background

Volume I of the Filer Manual provides
general information regarding electronic
submissions to the Commission on
EDGAR, including information
concerning requirements for becoming
an EDGAR filer.? The Commission is
substantially reducing the length of
Volume I of the Filer Manual while
retaining the procedural requirements
for making electronic submissions on
EDGAR. The revisions remove
unnecessary and outdated content from
Volume I, and relocate basic
instructions and technical explanations
to a newly designed web page on the
Commission’s website.

In addition, the Commission is:

¢ Enhancing the statement in Volume
I about the consequences of making
false statements or omissions of fact in
EDGAR submissions, and informing
filers of the authority of the Commission
to, and some of the circumstances in
which the Commission may, prevent
acceptance or dissemination of an
attempted submission on EDGAR or
revoke EDGAR access;

¢ Amending Rule 10 of Regulation S—
T 2 and Volume I of the Filer Manual to
accept electronic notarizations and
remote online notarizations, which
include electronic signatures, in
addition to notarizations that include

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (Apr. 1, 1993) [58 FR 18638].
The most recent update to the Filer Manual was
Volume II: “EDGAR Filing,” Version 55 (November
2020). See Electronic Signatures in Regulation S-T
Rule 302, Release No. 33—-10889 (Nov. 17, 2020) [85
FR 78224] (“Electronic Signatures Release”).

2 See 17 CFR 232.10(b) (“Rule 10(b)”).
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manual signatures, to support requests
for EDGAR access;

e Amending Rule 10 of Regulation S—
T to exclude the authentication
document in Rule 10(b) from the
signature requirements of 17 CFR
232.302 (“Rule 3027); 3

¢ Amending Rule 12 of Regulation S—
T to reflect the Commission’s current
hours for submission of electronic
filings and to conform to the Filer
Manual; 4

¢ Making amendments to Volume II
of the Filer Manual corresponding to the
EDGAR updates in Release 20.4; and

e Providing notice and soliciting
comments on potential changes to the
burden estimates associated with the
Form ID collection of information
pursuant to the Paperwork Reduction
Act of 1995.5

II. Amendments to Volume I of the Filer
Manual and Rule 10 of Regulation S-
T

The updated Volume I of the Filer
Manual retains and streamlines
procedural requirements pertaining to
EDGAR filing times, access, maintaining
accurate information, paying filing fees,
and prohibiting submission of social
security numbers to EDGAR. The
updated Volume I omits extensive step-
by-step instructions and elementary
technical explanations including
EDGAR screen shots and error messages,
an explanation of browsers, and a
glossary of terms. The Commission is
making accessible, user-friendly
instructions and information available
to filers on the recently revised “EDGAR
Information for Filers” web page on
SEC.gov.% Moreover, filers may consult
relevant topical Commission division or
office web pages.”

The Commission is also removing
technical explanations from Volume I of
the Filer Manual that existed to assist a
sub-section of filers who opted to use
private industry software to construct

3 See 17 CFR 232.10(c) (“Rule 10(c)”); see also
Rule 302.

4 See 17 CFR 232.12(c) (“Rule 12(c)”).

544 U.S.C. 3501 et seq.

6 See EDGAR—Information for Filers available at
https://www.sec.gov/edgar/filer-information. The
Commission staff has improved the architecture and
content on the EDGAR Information for Filers web
page, including the addition of an extensive How
Do I guide which contains some of the information
that previously was included in the EDGAR Filer
Manual: Volume I “General Information,” Version
35. See How Do I guide available at https://
www.sec.gov/edgar/filer-information/how-do-i.

7 For example, filers may consult the Series and
Class (Contract) Identifiers information page on
SEC.gov available at https://www.sec.gov/info/
edgar/ednews/seriesclassfaq063006.htm for
guidance on this topic, and the Filing Fees Branch
homepage available at https://www.sec.gov/page/
ffbsectionlanding for information about filing fees.

filings outside of EDGAR, including
using the Extensible Markup Language
(XML) format.8 These technical
specifications are available to filers on
the “EDGAR Information for Filers”” web
page on SEC.gov.?

Further, the updated Volume I of the
Filer Manual clarifies the statement
informing filers of the consequences of
false statements or omissions of fact in
submissions to EDGAR. Previously,
Volume I only referenced potential
criminal liability for intentionally
making false statements or omissions of
fact in submissions to the Commission
in violation of 18 U.S.C. 1001.1°
However, it is also possible that false
statements or omissions of fact in
submissions to EDGAR could give rise
to violations of other criminal or civil
statutes or regulations, including the
antifraud and civil liability provisions
of the federal securities laws.1?
Accordingly, we have amended Volume
I of the Filer Manual to make clear that
misstatements or omissions of fact in a
submission to the Commission on
EDGAR may constitute a criminal
violation under 18 U.S.C. 1001 and/or a
violation of other criminal or civil
laws.12 Moreover, the Commission has
added an explicit notice to filers in
Volume I of the authority of, and certain
circumstances in which the Commission
may, prevent acceptance or
dissemination of an attempted
submission on EDGAR or revoke
EDGAR access.13

Rule 10 of Regulation S-T previously
required filers to submit a manually
signed and notarized document as part
of the application for EDGAR access.4
Volume I further mandated that the
filer’s authorized signatory sign and
have notarized a printed copy of the
completed online application.® Since
these provisions were adopted,
technological advancements have made
electronic notarization and remote
online notarization, which include
electronic signatures, possible, and
electronic notarization and remote

8 See EDGAR Filer Manual, Volume I, Version 35,
Section 6.4.

9 Certain technical specifications are replicated in
Volume II of the Filer Manual. See, e.g., EDGAR
Filer Manual, Volume II, Version 54, Section 9.

10 See EDGAR Filer Manual, Volume I, Version
35, Section 3.1.

11 See, e.g., Sections 11, 12(a)(2), and 17(a)(2) of
the Securities Act of 1933.

12 See EDGAR Filer Manual, Volume I, Version
36, Section 1.

13 See EDGAR Filer Manual, Version 36, Volume
I, Section 1. Rule 15 specifies in more detail the
Commission’s ability to prevent submissions to
EDGAR. See Release No. 33—-10901 (Dec. 11, 2020).

14 See Rule 10(b).

15 See EDGAR Filer Manual, Volume I, Version
35, Section 3.2.2.2.4.

online notarization are now recognized
in most states.’® These methods of
notarization will provide an efficient
means of authenticating signatures in
connection with requests for EDGAR
access and avoid the challenges
associated with disruptions to in-person
notary services caused by natural
disasters, pandemics, and similar
events. Remote online notarization in
particular would allow filers to notarize
EDGAR access requests from a
convenient location using a state-
registered remote notary public.

Therefore, the Commission is
updating Regulation S-T and Volume I
of the Filer Manual to clarify that the
Commission will accept electronic
notarization and remote online
notarization, which include electronic
signatures, in connection with EDGAR
access requests submitted pursuant to
Rule 10 of Regulation S-T.17 In
addition, the Commission is permitting
foreign filers to use the foreign local
equivalent of a notary public or to
obtain remote online notarization
recognized by the law of any state or

16 Currently, over 36 states have enacted
electronic notarization laws, while 25 states have
enacted remote online notarization laws (certain of
the latter group of states have not yet fully
implemented remote online notarization). In
addition, due to the COVID-19 pandemic, 34 states
(including several that have not yet fully
implemented remote online notarization) have
issued emergency orders temporarily authorizing
notaries to perform remote online notarization. See
What States Allow Electronic Notary, DocVerify,
https://www.docverify.com/Products/E-Notaries/
What-States-Allow-Electronic-Notary; Remote
Notarization: What You Need to Know, National
Notary Association (November 13, 2020), https://
www.nationalnotary.org/notary-bulletin/blog/2018/
06/remote-notarization-what-you-need-to-know;
Answers To Urgent Questions Notaries Are Asking
About Remote Online Notarization, National Notary
Association (Aug. 14, 2020), https://
www.nationalnotary.org/notary-bulletin/blog/2020/
03/answers-urgent-questions-notaries-ron.

17 See amended Rule 10(b) (removing the manual
signature requirement for EDGAR access requests)
and EDGAR Filer Manual, Volume I, Version 36,
Section 3 (““The notarized signature of an
authorized individual must be obtained by manual,
electronic, or remote online notarization recognized
by the law of any state or territory of the United
States or the District of Columbia, and must include
a manual or electronic signature of the authorized
individual, as required by the notary for the type
of notarization at issue. Foreign filers who do not
have access to a United States notary public must
use the foreign local equivalent of a notary public
or obtain notarization by a remote online notary
recognized by the law of any state or territory of the
United States or the District of Columbia.”). Under
the amendments, remote online notarization valid
in any of the 50 states, United States territories, or
the District of Columbia would be accepted,
regardless of the location of the applicant, under the
theory that a validated notary in any of these
locations would suffice for federal identity
verification purposes.
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territory of the United States or the
District of Columbia.18

Finally, we are revising Rule 10 to
exclude the authentication document
required by Rule 10 from the signature
requirements of Rule 302 of Regulation
S-T.19 Among other things, Rule 302
requires signatures to any electronic
submission to be in typed form, rather
than manual format, and provides
various signature authentication
requirements related to typed
signatures.2? Since Rule 10 currently
requires filers to submit a manually
signed authentication document, that
authentication document is not subject
to the requirements of Rule 302.
However, since as discussed above we
are removing the manual signature
requirement from Rule 10 to permit
electronic notarization and remote
online notarization, which include
electronic signatures, the authentication
document required by Rule 10 would be
subject to Rule 302’s signature
authentication requirements unless
excluded from its provisions. Since Rule
10 already provides separate signature
authentication requirements,2! we do
not believe it is necessary to require
filers seeking EDGAR access to comply
with the signature authentication
requirements of both Rule 10 and Rule
302.

III. Amendments to Rule 12, Regulation
S-T

The Commission is amending Rule
12(c) of Regulation S-T to reflect that
electronic filings and other documents
may be submitted “from 6 a.m. to 10
p.m., Eastern Time” instead of “by
direct transmission, via dial-up modem

18 See EDGAR Filer Manual, Volume I, Version
36, Section 3.

19 See amended Rule 10(c); see also Rule 302.

20 The Commission recently amended Rule 302 to
permit the use of electronic signatures in signature
authentication documents required to be executed
and retained in connection with EDGAR filings. See
Electronic Signatures Release, supra note 1.
Amended Rule 302 provides, among other things,
that each signatory to an electronic filing shall
manually or electronically sign a signature page or
other document authenticating, acknowledging or
otherwise adopting his or her signature that appears
in typed form within the electronic filing
(“authentication document”). Rule 302 further
provides that an electronically signed
authentication document must meet certain
requirements set forth in the EDGAR Filer Manual
and that each signatory who electronically signs an
authentication document pursuant to Rule 302 must
manually sign a document attesting that, when
using electronic signatures for purposes of Rule
302, the use of such electronic signature constitutes
the legal equivalent of such individual’s manual
signature for purposes of authenticating the
signature to any filing for which it is provided.

21 As discussed above, Rule 10 of Regulation S—
T provides that filers must submit a signed and
notarized document as part of the application for
EDGAR access. See supra note 14 and
accompanying text.

or internet . . . from 8 a.m. to 10 p.m.,
Eastern Standard Time or Daylight
Saving Time, whichever is currently in
effect.” We are removing an antiquated
and unnecessary reference to the
method of submission and adjusting the
filing times to reflect the Commission’s
current practice and the correct filing
times set forth in the Filer Manual.22

IV. Edgar Release 20.4 and
Amendments to Volume II of the Filer
Manual

EDGAR was updated in Release 20.4,
and corresponding amendments to
Volume II of the Filer Manual are being
made to reflect these changes, described
below.

On April 8, 2020, the Commission
adopted rules to modify the registration,
communications, and offering processes
for business development companies
and other closed-end investment
companies including allowing such
eligible entities to file automatic shelf
registration statements (ASRs) and
corresponding post-effective
amendments (POSASRs).23 EDGAR
Release 20.4 adds the following new
submission form types: N-2ASR:
Automatic shelf registration statement
on Form N-2 for well-known seasoned
issuers; and N—2 POSASR: Post-effective
amendment to an automatic shelf
registration statement on Form N-2 for
well-known seasoned issuers. EDGAR
Release 20.4 also adds new header data
elements to the following submission
form types: N-2, N-2/A, N-2MEF, POS
8C, 486 APOS, 486BPOS, and 486BXT.
In the Securities Offering Reform
Release, the Commission also adopted
amendments to modernize its approach
to securities fee registration payment by
requiring closed-end investment
companies that operate as “interval
funds” to pay securities registration fees
using the same method as mutual funds
and exchange-traded funds. EDGAR
Release 20.4 adds a new header data
element to the following submission
form types: N-2, N-2/A, N-14 8C, N-14
8C/A, and N-14MEF. EDGAR Release
20.4 also allows filers to itemize share
class information on submission form
types 24F-2NT and 24F—2NT/A, when
the investment company type is “N-2.”
See Chapter 3 (Index to Forms), Chapter

22 See EDGAR Filer Manual, Volume I, Version
36, Section 2 (“The SEC accepts electronic
submissions on EDGAR . . . from 6 a.m. to 10 p.m.
Eastern Time.”). This information was also
included in previous versions of the Filer Manual.
See, e.g., EDGAR Filer Manual, Version 35, Volume
I, Section 2.2 (“EDGAR accepts . . . new filings
. . . from 6:00 a.m. to 10:00 p.m., Eastern Time.”).

23 See Securities Offering Reform for Closed-End
Investment Companies, Release No. 33-10771 (Apr.
8, 2020) [85 FR 33290] (““Securities Offering Reform
Release”).

4 (Filing Fee Information), Chapter 7
(Preparing and Transmitting
EDGARLink Online Submissions),
Appendix A (Messages Reported by
EDGAR), and Appendix C (EDGAR
Submission Types) of the EDGAR Filer
Manual, Volume II: “EDGAR Filing.”

On March 12, 2020, the Commission
adopted a requirement that issuers
include a check box on the cover page
of their Forms 10-K, 20-F, and 40-F
annual reports to disclose whether they
have obtained an ICFR auditor
attestation under section 404(b) of the
Sarbanes-Oxley Act.2¢ EDGAR Release
20.4 updates the EDGAR XBRL
validation to require an ICFR auditor
attestation flag on the following
submission form types: 10-K, 10-K/A,
10-KT, 10-KT/A, 20-F, 20-F/A, 40-F,
and 40-F/A. This flag is a part of the
XBRL DEI-2020 Taxonomy. See Chapter
6 (Interactive Data) of the EDGAR Filer
Manual, Volume II: “EDGAR Filing.”

On March 2, 2020, the Commission
adopted amendments to the financial
disclosure requirements for guarantors
and issuers of guaranteed securities
registered or being registered, and added
a new exhibit requirement for Securities
Act of 1933 registration statements and
Securities Exchange Act of 1934
periodic reports, as well as Regulation A
offering statements and reports, to
improve those requirements for both
investors and registrants.25 The
amendments made new exhibits
available for Regulation A form types to
permit filers to identify subsidiaries that
provide guarantees. Filers have the
option to attach these new exhibits
officially in HTML or ASCII format (and
unofficially in PDF format).
Accordingly, EDGAR Release 20.4 adds
the following new exhibits:

e “EX1A-17 GNTR/ISSR” on form
types DOS, DOS/A, 1-A, 1-A/A, and 1-
A POS;

e “EX1K-17 GNTR/ISSR” on form
types 1-K and 1-K/A;

e “EX1SA-17 GNTR/ISSR” on form
types 1-SA and 1-SA/A;

e “EX1U-17 GNTR/ISSR” on form
types 1-U and 1-U/A; and

e “ADD EXHB” on form types DOS,
DOS/A, 1-A, 1-A/A, 1-A POS, 1-K, 1-
K/A, 1-SA, 1-SA/A, 1-U, and 1-U/A.

To simplify future updates to the
exhibits for these forms, EDGAR Release
20.4 adds “ADD EXHB” on form types
DOS, DOS/A, 1-A, 1-A/A, 1-A POS, 1-

24 See Accelerated Filer and Large Accelerated
Filer Definitions, Release No 34—88365 (Mar. 12,
2020) [85 FR 17178].

25 See Financial Disclosures about Guarantors and
Issuers of Guaranteed Securities and Affiliates
Whose Securities Collateralize a Registrant’s
Securities, Release No. 33—10762 (Mar. 2, 2020) [85
FR 21940].



Federal Register/Vol. 86, No. 21/Wednesday, February 3, 2021/Rules and Regulations

7971

K, 1-K/A,1-SA, 1-SA/A, 1-U, and 1-U/
A. The “ADD EXHB” exhibit will
replace the EX1A-15 ADD EXHB,
EX1K-15 ADD EXHB, EX1SA-15 ADD
EXHB, and EX1U15 ADD EXHB
exhibits. To implement the change,
EDGAR Release 20.4 removes the
following exhibits:

e “EX1A-15 ADD EXHB” from DOS,
DOS/A, 1-A, 1-A/A, and 1-A POS form
types;

e “EX1K-15 ADD EXHB” from 1-K
and 1-K/A form types;

e “EX1SA-15 ADD EXHB” from 1—
SA and 1-SA/A form types; and

e “EX1U-15 ADD EXHB” from 1-U
and 1-U/A form types.

See Appendix E (Automated
Conformance Rules for EDGAR Data
Fields) of the EDGAR Filer Manual,
Volume II: “EDGAR Filing.”

Finally, Volume II of the EDGAR Filer
Manual has been revised to update
contact information for certain divisions
and offices. See Chapter 2 (Quick Guide
to EDGAR Filing) of the EDGAR Filer
Manual, Volume II: “EDGAR Filing.”

V. Amendments to Rule 301, Regulation
S-T

Along with the adoption of the
updated Filer Manual, we are amending
Rule 301 of Regulation S-T to provide
for the incorporation by reference into
the Code of Federal Regulations of the
current revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

The updated EDGAR Filer Manual is
available at https://www.sec.gov/edgar/
filer-information/current-edgar-filer-
manual. The EDGAR Filer Manual is
also available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m.

VI. Administrative Law Matters

Because the Filer Manual and rule
amendments relate solely to agency
procedures or practice and do not
substantially alter the rights and
obligations of non-agency parties,
publication for notice and comment is
not required under the Administrative
Procedure Act (“APA”’).26 It follows that
the amendments do not require analysis
under requirements of the Regulatory
Flexibility Act27 or a report to Congress
under the Small Business Regulatory
Fairness Act.28

The effective date for the updated
Filer Manual and the related rules is

265 U.S.C. 553(b)(A).
275 U.S.C. 601-612.
285 U.S.C. 804(3)(C).

February 3, 2021. In accordance with
the APA,29 we find that there is good
cause to establish an effective date less
than 30 days after publication of these
rules. For the revisions to Volume I of
the Filer Manual, the changes that we
are adopting today do not impose new
burdens. The Volume I revisions retain
the procedural requirements for making
electronic submissions on EDGAR. The
revisions remove unnecessary and
outdated content from the Filer Manual
and relocate elementary instructions
and explanations to a web page on the
Commission’s website. Additionally, the
Volume I revisions clarify the message
in the Filer Manual concerning the
consequences of making false
statements or omissions of fact in
EDGAR submissions, and inform filers
of the Commission’s authority regarding
submissions on EDGAR. The Volume I
revisions and related rule amendments
generally relieve restrictions by
incorporating the acceptance of
electronic notarizations and remote
online notarizations, which include
electronic signatures, in addition to
manual signatures and manual
notarizations, to support requests for
EDGAR access. For the revisions to
Volume II of the Filer Manual, the
Commission believes that establishing
an effective date less than 30 days after
publication of these rules is necessary to
coordinate the effectiveness of the
updated Volume II of the Filer Manual
with the related system upgrades. We
therefore believe that the advance
publication of the updated Filer Manual
and the related rules prior to the
effective date is unnecessary.

VII. Proposed Collection and Comment
Request for Form ID

Notice is hereby given that, pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Commission
is soliciting comments on the collection
of information summarized below. The
Commission plans to submit this
existing collection of information to the
Office of Management and Budget for
extension and approval.

Form ID (OMB Control No. 3235—
0328) must be completed and filed with
the Commission by all individuals,
companies, and other organizations who
seek access to file electronically on the
Commission’s primary electronic filing
system, EDGAR. Those seeking access to
file on EDGAR typically include those
who are required to make certain
disclosures pursuant to the federal
securities laws. The information
provided on Form ID is an essential part
of the security of EDGAR. Form ID is a

295 U.S.C. 553(d)(3).

not a public document because it is
used solely for the purpose of screening
applicants and granting access to
EDGAR. Form ID must be submitted
whenever an applicant seeks an EDGAR
identification number and access codes
to file on EDGAR. The Commission may
consider enhancing the EDGAR access
process to require filers that already
have EDGAR identification numbers but
do not have EDGAR access codes to
submit a Form ID to obtain access codes
to file on EDGAR. If these enhancements
become effective, we estimate that
approximately 48,493 filers will file
Form ID annually and that it will take
approximately 0.15 hours per response
to prepare for a total of 7,274 annual
burden hours. The estimate includes the
number of filers without identification
numbers and filers with identification
numbers that seek to obtain access
codes for purposes of submitting
electronic filings on EDGAR.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number.

Written comments are invited on: (i)
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(ii) the accuracy of the agency’s estimate
of the burden imposed by the collection
of information; (iii) ways to enhance the
quality, utility, and clarity of the
information collected; and (iv) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology. Consideration will be given
to comments and suggestions submitted
in writing.

Please direct your written comments
to David Bottom, Director/Chief
Information Officer, Securities and
Exchange Commission, c¢/o Cynthia
Roscoe, 100 F Street NE, Washington,
DC 20549 or send an email to: PRA_
Mailbox@sec.gov.

VIII. Statutory Basis

We are adopting the amendments to
Regulation S—T under the authority in
Sections 6, 7, 8, 10, and 19(a) of the
Securities Act of 1933,30 Sections 3, 12,
13, 14, 15, 15B, 23, and 35A of the
Securities Exchange Act of 1934,31
Section 319 of the Trust Indenture Act
of 1939,32 and Sections 8, 30, 31, and 38

3015 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

3115 U.S.C. 78c, 781, 78m, 78n, 780, 780—4, 78w,
and 78l1.

3215 U.S.C. 77sss.
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of the Investment Company Act of
1940.33

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendments

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The general authority citation for
part 232 continues to read as follows:

Authority: 15 U.S.C. 77c, 77f, 77g, 77h,
77j, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 7811, 80a—6(c), 80a—8,
80a—29, 80a—30, 80a—-37, 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

* * * * *

m 2. Amend § 232.10 by revising
paragraph (b)(2) and adding paragraph
(c) to read as follows:

§232.10 Application of part 232.
* * * * *

(b) EE

(2) File, by uploading as a Portable
Document Format (PDF) attachment to
the Form ID filing, a notarized
document, signed by the applicant, that
includes the information required to be
included in the Form ID filing and
confirms the authenticity of the Form ID
filing.

(c) The requirements of § 232.302
(Rule 302) do not apply to the notarized
document required by paragraph (b)(2)
of this section.

m 3. Amend § 232.12 by revising
paragraph (c) to read as follows:

§232.12 Business hours of the
Commission.
* * * * *

(c) Submissions by direct
transmission. Electronic filings and
other documents may be submitted to
the Commission each day, except
Saturdays, Sundays, and Federal
holidays, from 6 a.m. to 10 p.m., Eastern
Time.

m 4. Revise § 232.301 to read as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets forth the
technical formatting requirements for
electronic submissions. The

3315 U.S.C. 80a-8, 80a—29, 80a—30, and 80a—37.

requirements for becoming an EDGAR
Filer and updating company data are set
forth in the updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 36 (December
2020). The requirements for filing on
EDGAR are set forth in the updated
EDGAR Filer Manual, Volume II:
“EDGAR Filing,” Version 56 (December
2020). All of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You
must comply with these requirements in
order for documents to be timely
received and accepted. The EDGAR
Filer Manual is available at https://
www.sec.gov/edgar/filer-information/
current-edgar-filer-manual. The EDGAR
Filer Manual is also available for
website viewing and printing in the
Commission’s Public Reference Room,
100 F Street NE, Washington, DC 20549,
on official business days between the
hours of 10 a.m. and 3 p.m. You can
also inspect the document at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

By the Commission.
Dated: December 11, 2020.
Vanessa A. Countryman,
Secretary.
[FR Doc. 2021-00381 Filed 2—2—-21; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0630]
RIN 1625-AA00

Safety Zone; Bahia de Ponce, Ponce,
PR

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanment safety zone
for certain waters of Bahia de Ponce,
Ponce, Puerto Rico. This action is
necessary to provide for the safety of life
on these navigable waters during ship-
to-ship liquefied gas transfer operations
between liquefied gas carriers. This rule
will prohibit persons and vessels from

being in the safety zone when activated
unless authorized by the Captain of the
Port San Juan or a designated
representative.

DATES: This rule is effective March 5,
2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0630 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Natallia Lopez, Sector
San Juan Prevention Department,
Waterways Management Division, U.S.
Coast Guard; telephone 787-729-2380,
email ssjwwm@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

LG Liquefied Gas

LNG Liquefied Natural Gas

NPRM Notice of proposed rulemaking
PR Puerto Rico

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On April 20, 2020, New Fortress
Energy requested to begin conducting
ship-to-ship liquefied natural gas (LNG)
transfer operations in a location
approximately three nautical miles
south of Ponce, Puerto Rico (PR). Coast
Guard Sector San Juan engaged with
local stakeholders and determined the
proposed location could accommodate
regular anchoring and ship-to-ship
liquefied gas (LG) transfer operations
between LG carriers. The Captain of the
Port San Juan (COTP) has determined
that potential hazards associated with
ship-to-ship LG transfer operations
between LG carriers would be a safety
concern for anyone within 100-yards of
the location of the transfer operations.
In response, on December 1, 2020, the
Coast Guard published a notice of
proposed rulemaking (NPRM) titled
“Safety Zone; Bahia de Ponce, Ponce,
PR” (85 FR 77093). There we stated why
we issued the NPRM, and invited
comments on our proposed regulatory
action related to this fireworks display.
During the comment period that ended
December 31, 2020 we received no
comments.


https://www.sec.gov/edgar/filer-information/current-edgar-filer-manual
https://www.sec.gov/edgar/filer-information/current-edgar-filer-manual
https://www.sec.gov/edgar/filer-information/current-edgar-filer-manual
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
mailto:fedreg.legal@nara.gov
mailto:ssjwwm@uscg.mil

Federal Register/Vol. 86, No. 21/Wednesday, February 3, 2021/Rules and Regulations

7973

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
COTP has determined that potential
hazards associated with transfer
operations between LG carriers would
be a safety concern for anyone within
100-yards of the location of the transfer
operations. The purpose of this rule is
to ensure safety of vessels and the
navigable waters in the safety zone.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on the NPRM that published
December 1, 2020. There are two
changes in the regulatory text of this
rule from the proposed rule in the
NPRM. In § 165.788(a), under
“Regulated area” the text stating, “The
waters around liquefied gas carriers
conducting ship-to-ship liquefied
natural gas transfer operations,” is
changed to, “The waters around
liquefied gas carriers conducting ship-
to-ship liquefied gas transfer
operations,” removing the word
“natural.” § 165.788)(b)(4), under
“Regulations,” the phrase “liquefied
natural gas” is also changed to
“liquefied gas.”

This rule establishes a permanent
safety zone in certain waters of Bahia de
Ponce, Ponce, PR where New Fortress
Energy will be conducting ship-to-ship
LNG transfer operations. These
operations will be ongoing for the
forseeable future. Accordingly, LG
transfer operations will be held at
various times on the waters of Bahia de
Ponce, Ponce, PR.

This rule establishes a 100-yard safety
zone in a location approximately three
nautical miles south of Ponce, PR, while
LG transfer operations are being
conducted. No vessel or person will be
permitted to enter the safety zone when
activated without obtaining permission
from the COTP or a designated
representative.

Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
permanent safety zone by contacting the
Captain of the Port San Juan by VHF—
FM radio on Channels 16 and 22A, by
calling Sector San Juan Command
Center at (787) 289—2041, or via email
to ssjcc@uscg.mil. If authorization to
enter, transit through, or remain in the
zones during transfer operations at any
time is granted, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port San Juan or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration
and restrictions of the safety zone. The
safety zone required for these operations
is 100 yards, making the safety zone
limited in size. The safety zone is
limited to a location approximately
three nautical miles south of Ponce, PR,
making the zone limited in location.
Additionally, the safety zone will be
enforced only while LG transfer
operations are being conducted, making
it limited in duration. Vessels will be
permitted to enter the safety zone when
ship-to-ship transfer operations are not
being conducted, limiting the
restrictions associated with the safety
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
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State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone during ship-to-ship liquefied
transfer operations lasting
approximately 24 hours that would
prohibit entry within 100 yards of the
location of the transfer operations. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.788 to read as follows:

§165.788 Safety Zone; Bahia de San Juan,
Ponce, Puerto Rico.

(a) Regulated area. A safety zone is
established in the following area:

The waters around liquefied gas
carriers conducting ship-to-ship
liquefied gas transfer operations in an
area 100-yards around each vessel in the
approximate position 17°54’20” N,
066°35’6” W. All coordinates are North
American Datum 1983.

(b) Regulations. (1) No person or
vessel may enter, transit or remain in
the safety zone unless authorized by the
Captain of the Port, San Juan, Puerto
Rico, or a designated Coast Guard
commissioned, warrant, or petty officer.
Those in the safety zone must comply
with all lawful orders or directions
given to them by the Captain of the Port
or the designated Coast Guard
commissioned, warrant, or petty officer.

(2) Vessels encountering emergencies,
which require transit through the safety
zone, should contact the Coast Guard
patrol craft or Duty Officer on VHF
Channel 16. In the event of an
emergency, the Coast Guard patrol craft
may authorize a vessel to transit through
the safety zone with a Coast Guard
designated escort.

(3) The Captain of the Port and the
Duty Officer at Sector San Juan, Puerto
Rico, can be contacted at telephone
number 787-289-2041. The Coast
Guard Patrol Commander enforcing the
safety zone can be contacted on VHF—
FM channels 16 and 22A.

(4) Coast Guard Sector San Juan will,
when necessary and practicable, notify
the maritime community of periods
during which the safety zones will be in
effect by providing advance notice of
scheduled ship-to-ship liquefied gas
transfer operations of liquefied gas
carriers via a Marine Broadcast Notice to
Mariners.

(5) All persons and vessels must
comply with the instructions of on-
scene patrol personnel. On-scene patrol
personnel include commissioned,
warrant, or petty officers of the U.S.
Coast Guard. Coast Guard Auxiliary and
local or state officials may be present to
inform vessel operators of the
requirements of this section, and other
applicable laws.

Dated: January 25, 2021.
G.H. Magee,

Captain, U.S. Coast Guard, Captain of the
Port San Juan.

[FR Doc. 2021-02104 Filed 2—2-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Parts 36 and 668
RIN 1801-AA21

Adjustment of Civil Monetary Penalties
for Inflation

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Department of Education
(Department) issues these final
regulations to adjust the Department’s
civil monetary penalties (CMPs) for
inflation. This adjustment is required by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (2015 Act), which amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (Inflation
Adjustment Act). These final regulations
provide the 2021 annual inflation
adjustments being made to the penalty
amounts in the Department’s final
regulations published in the Federal
Register on January 14, 2020 (2020 final
rule).

DATES: These regulations are effective
February 3, 2021. The adjusted CMPs
established by these regulations are
applicable only to civil penalties
assessed after February 3, 2021 whose
associated violations occurred after
November 2, 2015.

FOR FURTHER INFORMATION CONTACT:
Levon Schlichter, U.S. Department of
Education, Office of the General
Counsel, 400 Maryland Avenue SW,
Room 6E235, Washington, DC 20202—
2241. Telephone: (202) 453-6387.
Email: levon.schlichter@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service, toll free, at 1-800-877—-8339.

On request to the contact person
listed in this section, individuals with
disabilities can obtain this document in
an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),

a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
other accessible format.

SUPPLEMENTARY INFORMATION:

Background

A CMP is defined in the Inflation
Adjustment Act (28 U.S.C. 2461 note) as
any penalty, fine, or other sanction that
is (1) for a specific monetary amount as
provided by Federal law, or has a
maximum amount provided for by
Federal law; (2) assessed or enforced by
an agency pursuant to Federal law; and
(3) assessed or enforced pursuant to an
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administrative proceeding or a civil
action in the Federal courts.

The Inflation Adjustment Act
provides for the regular evaluation of
CMPs to ensure that they continue to
maintain their deterrent value. The
Inflation Adjustment Act required that
each agency issue regulations to adjust
its CMPs beginning in 1996 and at least
every four years thereafter. The
Department published its most recent
cost adjustment to its CMPs in the
Federal Register on January 14, 2020
(85 FR 2033), and those adjustments
became effective on the date of
publication.

The 2015 Act (section 701 of Pub. L.
114—74) amended the Inflation
Adjustment Act to improve the
effectiveness of CMPs and to maintain
their deterrent effect.

The 2015 Act requires agencies to: (1)
Adjust the level of CMPs with an initial
“catch-up” adjustment through an
interim final rule (IFR); and (2) make
subsequent annual adjustments for
inflation. Catch-up adjustments are
based on the percentage change between
the Consumer Price Index for all Urban
Consumers (CPI-U) for the month of
October in the year the penalty was last
adjusted by a statute other than the
Inflation Adjustment Act, and the
October 2015 CPI-U. Annual inflation
adjustments are based on the percentage
change between the October CPI-U
preceding the date of each statutory
adjustment, and the prior year’s October
CPI-U.* The Department published an
IFR with the initial “catch-up” penalty
adjustment amounts on August 1, 2016
(81 FR 50321).

In these final regulations, based on
the CPI-U for the month of October
2020, not seasonally adjusted, we are
annually adjusting each CMP amount by
a multiplier for 2021 of 1.01182, as
directed by the Office of Management
and Budget (OMB) Memorandum No.
M-21-10 issued on December 23, 2020.

The Department’s Civil Monetary
Penalties

The following analysis calculates new
CMPs for penalty statutes in the order
in which they appear in 34 CFR 36.2.
The penalty amounts are being adjusted
up based on the multiplier of 1.01182
provided in OMB Memorandum No. M—
21-10.

Statute: 20 U.S.C. 1015(c)(5).

Current Regulations: The CMP for 20
U.S.C. 1015(c)(5) (Section 131(c)(5) of
the Higher Education Act of 1965, as

11f a statute that created a penalty is amended to
change the penalty amount, the Department does
not adjust the penalty in the year following the
adjustment.

amended (HEA)), as last set out in
statute in 1998 (Pub. L. 105244, title I,
section 101(a), October 7, 1998, 112
Stat. 1602), is a fine of up to $25,000 for
failure by an institution of higher
education (IHE) to provide information
on the cost of higher education to the
Commissioner of Education Statistics. In
the 2020 final rule, we increased this
amount to $39,229.

New Regulations: The new penalty for
this section is $39,693.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $39,229 x 1.01182 =
$39,692.69, which makes the adjusted
penalty $39,693, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1022d(a)(3).

Current Regulations: The CMP for 20
U.S.C. 1022d(a)(3) (Section 205(a)(3) of
the HEA), as last set out in statute in
2008 (Pub. L. 110-315, title II, section
201(2), August 14, 2008, 122 Stat. 3147),
is a fine of up to $27,500 for failure by
an IHE to provide information to the
State and the public regarding its
teacher-preparation programs. In the
2020 final rule, we increased this
amount to $32,676.

New Regulations: The new penalty for
this section is $33,062.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $$32,676 x 1.01182 =
$33,062.23, which makes the adjusted
penalty $33,062, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1082(g).

Current Regulations: The CMP for 20
U.S.C. 1082(g) (Section 432(g) of the
HEA), as last set out in statute in 1986
(Pub. L. 99-498, title IV, § 402(a),
October 17, 1986, 100 Stat. 1401), is a
fine of up to $25,000 for violations by
lenders and guaranty agencies of Title
IV of the HEA, which authorizes the
Federal Family Education Loan
Program. In the 2020 final rule, we
increased this amount to $58,328.

New Regulations: The new penalty for
this section is $59,017.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $58,328 x 1.01182 =
$59,017.44, which makes the adjusted
penalty $59,017, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1094(c)(3)(B).

Current Regulations: The CMP for 20
U.S.C. 1094(c)(3)(B) (Section
487(c)(3)(B) of the HEA), as set out in
statute in 1986 (Pub. L. 99-498, title IV,
§407(a), October 17, 1986, 100 Stat.
1488), is a fine of up to $25,000 for an
IHE’s violation of Title IV of the HEA or

its implementing regulations. Title IV
authorizes various programs of student
financial assistance. In the 2020 final
rule, we increased this amount to
$58,328.

New Regulations: The new penalty for
this section is $59,017.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $58,328 x 1.01182 =
$59,017.44, which makes the adjusted
penalty $59,017, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1228c(c)(2)(E).

Current Regulations: The CMP for 20
U.S.C. 1228c(c)(2)(E) (Section 429 of the
General Education Provisions Act), as
set out in statute in 1994 (Pub. L. 103—
382, title II, § 238, October 20, 1994, 108
Stat. 3918), is a fine of up to $1,000 for
an educational organization’s failure to
disclose certain information to minor
students and their parents. In the 2020
final rule, we increased this amount to
$1,722.

New Regulations: The new penalty for
this section is $1,742.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $1,722 x 1.01182 =
$1,742.35, which makes the adjusted
penalty $1,742, when rounded to the
nearest dollar.

Statute: 31 U.S.C. 1352(c)(1) and
(c)(2)(A).

Current Regulations: The CMPs for 31
U.S.C. 1352(c)(1) and (c)(2)(A), as set
out in statute in 1989 (Pub. L. 101-121,
title III, § 319(a)(1), October 23, 1989,
103 Stat. 750), are a fine of $10,000 to
$100,000 for recipients of Government
grants, contracts, etc. that improperly
lobby Congress or the Executive Branch
with respect to the award of
Government grants and contracts. In the
2020 final rule, we increased these
amounts to $20,489 to $204,892.

New Regulations: The new penalties
for these sections are $20,731 to
$207,314.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new minimum penalty is
calculated as follows: $20,489 x 1.01182
= $20,731.18, which makes the adjusted
penalty $20,731, when rounded to the
nearest dollar. The new maximum
penalty is calculated as follows:
$204,892 x 1.01182 = $207,313.82,
which makes the adjusted penalty
$207,314, when rounded to the nearest
dollar.

Statute: 31 U.S.C. 3802(a)(1) and
(a)(2).

Current Regulations: The CMPs for 31
U.S.C. 3802(a)(1) and (a)(2), as set out in
statute in 1986 (Pub. L. 99-509, title VI,
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§6103(a), Oct. 21, 1986, 100 Stat. 1937),
are a fine of up to $5,000 for false claims
and statements made to the
Government. In the 2020 final rule, we
increased this amount to $11,665.

New Regulations: The new penalty for
this section is $11,803.

Reason: Using the multiplier of
1.01182 from OMB Memorandum No.
M-21-10, the new penalty is calculated
as follows: $11,665 x 1.01182 =
$11,802.88, which makes the adjusted
penalty $11,803, when rounded to the
nearest dollar.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) determines whether this
regulatory action is “significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
significant regulatory action as an action
likely to result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or Tribal governments or
communities in a material way (also
referred to as ““economically significant”
regulations);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

We have determined that these final
regulations: (1) Exclusively implement
the annual adjustment; (2) are consistent
with OMB Memorandum No. M—21-10;
and (3) have an annual impact of less
than $100 million. Therefore, based on
OMB Memorandum No. M—21-10, this
is not a significant regulatory action
subject to review by OMB under section
3(f) of Executive Order 12866.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that

their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account, among other things,
and to the extent practicable, the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
providing information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include ““identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these final regulations
as required by statute and in accordance
with OMB Memorandum No. M-21-10.
The Secretary has no discretion to
consider alternative approaches as
delineated in the Executive order. Based
on this analysis and the reasons stated
in the preamble, the Department
believes that these final regulations are
consistent with the principles in
Executive Order 13563.

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866 and that imposes
total costs greater than zero, it must
identify two deregulatory actions. For
fiscal year 2021, any new incremental
costs associated with a new regulation
must be fully offset by the elimination
of existing costs through deregulatory
actions. These final regulations are not
a significant regulatory action.
Therefore, the requirements of
Executive Order 13771 do not apply.

Waiver of Rulemaking and Delayed
Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department generally offers interested
parties the opportunity to comment on
proposed regulations. However, section
4(b)(2) of the 2015 Act (28 U.S.C. 2461
note) provides that the Secretary can
adjust these 2021 penalty amounts
notwithstanding the requirements of 5
U.S.C. 553. Therefore, the requirements
of 5 U.S.C. 553 for notice and comment
and delaying the effective date of a final
rule do not apply here.

Regulatory Flexibility Act Certification

Pursuant to 5 U.S.C. 601(2), the
Regulatory Flexibility Act applies only
to rules for which an agency publishes
a general notice of proposed
rulemaking. The Regulatory Flexibility
Act does not apply to this rulemaking
because section 4(b)(2) of the 2015 Act
(28 U.S.C. 2461 note) provides that the
Secretary can adjust these 2021 penalty
amounts without publishing a general
notice of proposed rulemaking.

Paperwork Reduction Act of 1995

These regulations do not contain any
information collection requirements.

Intergovernmental Review

This program is not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Educational Impact

Based on our own review, we have
determined that these regulations do not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.
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List of Subjects requirements, Selective Service System, PART 36—ADJUSTMENT OF CIVIL
34 CFR Part 36 Student aid, Vocational education. MONETARY PENALTIES FOR
. INFLATION
Clai Fraud. Penalti Phil Rosenfelt,
aums, fraud, renatties. Acting Secretary of Education. m 1. The authority citation for part 36
34 CFR Part 668 . . continues to read as follows:
For the reasons discussed in the .
Administrative practice and preamble, the Secretary amends parts 36 __Authority: 20 U.S.C. 1221e-3 and 3474; 28
K . . U.S.C. 2461 note, as amended by section 701
procedure, Colleges and universities, and 668 of title 34 of the Code of of Pub. Law 114—74. unless otherwise noted.
Consumer protection, Grant programs- Federal Regulations as follows: ’

m 2. Section 36.2 is amended by revising

education, Loan programs-education,
prog Table 1 to read as follows:

Reporting and recordkeeping
§36.236 Penalty adjustment.

* * * * *

TABLE 1 TO § 36.2—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

New
maximum
(and
Statute Description minimum, if
applicable)
penalty
amount
20 U.S.C. 1015(c)(5) (Section 131(c)(5) of | Provides for a fine, as set by Congress in 1998, of up to $25,000 for failure by an in- $39,693
the Higher Education Act of 1965 (HEA)). stitution of higher education (IHE) to provide information on the cost of higher edu-
cation to the Commissioner of Education Statistics.

20 U.S.C. 1022d(a)(3) (Section 205(a)(3) | Provides for a fine, as set by Congress in 2008, of up to $27,500 for failure by an 33,062

of the HEA). IHE to provide information to the State and the public regarding its teacher-prepa-
ration programs.
20 U.S.C. 1082(g) (Section 432(g) of the | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for viola- 59,017
HEA). tions by lenders and guaranty agencies of Title IV of the HEA, which authorizes
the Federal Family Education Loan Program.
20 U.S.C. 1094(c)(3)(B) (Section | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for an 59,017
487(c)(3)(B) of the HEA). IHE’s violation of Title IV of the HEA, which authorizes various programs of stu-
dent financial assistance.
20 U.S.C. 1228c(c)(2)(E) (Section 429 of | Provides for a civil penalty, as set by Congress in 1994, of up to $1,000 for an edu- 1,742
the General Education Provisions Act). cational organization’s failure to disclose certain information to minor students and
their parents.

31 U.S.C. 1352(c)(1) and (c)(2)(A) .cceeernveen. Provides for a civil penalty, as set by Congress in 1989, of $10,000 to $100,000 for 20,731 to
recipients of Government grants, contracts, etc. that improperly lobby Congress or 207,314
the Executive Branch with respect to the award of Government grants and con-
tracts.

31 U.S.C. 3802(a)(1) and (2)(2) ....ccoverueen. Provides for a civil penalty, as set by Congress in 1986, of up to $5,000 for false 11,803
claims and statements made to the Government.

* * * * * DEPARTMENT OF COMMERCE mackerel in or from the Atlantic

exclusive economic zone. NMFS has

PART 668—STUDENT ASSISTANCE National Oceanic and Atmospheric determined that the commercial quota

GENERAL PROVISIONS Administration for Spanish mackerel in the Atlantic

southern zone will be reached by

m 3. The authority citation for part 668 50 CFR Part 622 February 3, 2021. Therefore, NMFS

continues to read in part as follows: [Docket No. 140819687-5583—02] closes the' Atlantic southern'zone to

A . commercial harvest of Spanish mackerel
uthority: 20 U.S.C. 1001-1003, 1070a, . .
RTID 0648—XA842 on February 3, 2021. This closure is

1070g, 1085, 1087b, 1087d, 1087e, 1088,
1091, 1092, 1094, 1099c, 1099c—1, 1221e-3,
and 3474; Pub. L. 111-256, 124 Stat. 2643;

necessary to protect the Spanish
Coastal Migratory Pelagic Resources mackerel resource in the Atlantic.

unless otherwise noted. of the Gulf of Mexico and Atlantic DATES: This temporary rule is effective

* . . . . Region; 2020—20?1 Commermql from 6 a.m. eastern time on February 3,
Closure for Spanish Mackerel in the 2021, until 12:01 a.m. eastern time on

§668.84 Amended] Atlantic Southern Zone March 1, 2021.

m 4. In § 668.84 amend paragraph (a)(1)  AGENCY: National Marine Fisheries FOR FURTHER INFORMATION CONTACT:

. t. duct ) text b parag I‘zh Service (NMFS), National Oceanic and Mayy Vara, NMFS Southeast Regional

tntroductory text by removing the. Atmospheric Administration (NOAA), Offu;e, telephone: 727-824-5305, or

number “$58,328”” and adding, in its Commerce. email: mary.vara@noaa.gov.

place, the number “$59,017". ACTION: Temporary rule; closure. SUPPLEMENTARY INFORMATION: The

[FR Doc. 2021-02231 Filed 2-2-21; 8:45 am] fishery for coastal migratory pelagic fish

BILLING CODE 4000-01-P SUMMARY: NMFS closes the Atlantic in the Atlantic includes king mackerel,

southern zone for commercial Spanish Spanish mackerel, and cobia on the east


mailto:mary.vara@noaa.gov
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coast of Florida, and is managed under
the Fishery Management Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and Atlantic Region
(FMP). The FMP was prepared by the
Gulf of Mexico and South Atlantic
Fishery Management Councils and is
implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All
weights described for the Atlantic
migratory group of Spanish mackerel
(Atlantic Spanish mackerel) apply as
either round or gutted weight.

For management purposes, the
commercial sector of Atlantic Spanish
mackerel is divided into northern and
southern zones. The southern zone
consists of Federal waters off South
Carolina, Georgia, and the east coast of
Florida. The southern zone boundaries
extend from the border of North
Carolina and South Carolina, which is a
line extending in a direction of
135°34’55” from true north beginning at
33°51’07.9” N latitude and 78°32’32.6”
W longitude to the intersection point
with the outward boundary of the U.S.
exclusive economic zone, to the border
of Miami-Dade and Monroe Counties in
Florida at 25°20°24” N latitude.

The southern zone commercial quota
for Atlantic Spanish mackerel is
2,667,330 1b (1,209,881 kg). Regulations
at 50 CFR 622.388(d)(1)(i) require NMFS
to close the commercial sector for
Atlantic Spanish mackerel in the
southern zone when the commercial
quota is reached, or is projected to be
reached, by filing a notification to that
effect with the Office of the Federal

Register. NMFS has determined that the
commercial quota for Atlantic Spanish
mackerel in the southern zone will be
reached by February 3, 2021.
Accordingly, the commercial sector for
Atlantic Spanish mackerel in the
southern zone is closed effective at 6
a.m. eastern time on February 3, 2021,
through February 28, 2021, the end of
the current fishing year.

During the commercial closure, a
person on a vessel that has been issued
a valid Federal permit to harvest
Atlantic Spanish mackerel may
continue to retain this species in the
southern zone under the recreational
bag and possession limits specified in
50 CFR 622.382(a)(1)(iii) and (a)(2), as
long as the recreational sector for
Atlantic Spanish mackerel is open (50
CFR 622.384(e)(1)).

Also during the closure, Atlantic
Spanish mackerel from the southern
zone, including those harvested under
the bag and possession limits, may not
be purchased or sold. This prohibition
does not apply to Atlantic Spanish
mackerel from the southern zone that
were harvested, landed ashore, and sold
prior to the closure and were held in
cold storage by a dealer or processor (50
CFR 622.384(e)(2)).

Commercial harvest of Atlantic
Spanish mackerel in the southern zone
for the 2021-2022 fishing year begins on
March 1, 2021.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
622.388(d)(1)(i), which was issued
pursuant to section 304(b) of the

Magnuson-Stevens Act, and is exempt
from review under Executive Order
12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment is
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the regulations
associated with the commercial closure
for Atlantic Spanish mackerel have
already been subject to notice and
public comment, and all that remains is
to notify the public of the commercial
closure. Prior notice and opportunity for
public comment on this action is
contrary to the public interest because
of the need to immediately implement
the commercial closure to protect the
Atlantic Spanish mackerel resource. The
capacity of the fishing fleet allows for
rapid harvest of the commercial quota,
and any delay in the commercial closure
could result in the commercial quota
being exceeded. Prior notice and
opportunity for public comment would
require time and would potentially
result in a harvest that exceeds the
commercial quota.

For the aforementioned reasons, there
is good cause under 5 U.S.C. 553(d)(3)
to waive the 30-day delay in
effectiveness of this action.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 29, 2021.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-02235 Filed 1-29-21; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 7
[Docket No. 0CC-2020-0045]
RIN 1557-AF07

National Bank and Federal Savings
Association Premises

AGENCY: Office of the Comptroller of the
Currency (OCC), Treasury.

ACTION: Notice of proposed rulemaking
with request for public comment.

SUMMARY: The OCC is inviting comment
on a proposed rule that would modify
the requirements for national bank and
Federal savings association premises.

DATES: Comments must be received by
March 22, 2021.

ADDRESSES: You may submit comments
to the OCC by any of the methods set
forth below. Commenters are
encouraged to submit comments
through the Federal eRulemaking Portal,
if possible. Please use the title “National
Bank and Federal Savings Association
Premises” to facilitate the organization
and distribution of the comments. You
may submit comments by any of the
following methods:

e Federal eRulemaking Portal—
“Regulations.gov”’: Go to
www.regulations.gov. Enter “Docket ID
OCC-2020-0045" in the Search Box and
click “Search.” Click on “Comment
Now”’ to submit public comments.

e Click on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov,
including instructions for submitting
public comments.

e Mail: Chief Counsel’s Office,
Attention: Comment Processing, Office
of the Comptroller of the Currency, 400
7th Street SW, Suite 3E-218,
Washington, DC 20219.

e Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

Instructions: You must include
“OCC” as the agency name and ‘“Docket
ID OCC-2020-0045" in your comment.

Instructions: You must include
“OCC” as the agency name and ‘“Docket
ID OCC-2020-0045" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information provided such as
name and address information, email
addresses, or phone numbers.
Comments, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not include any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

You may review comments and other
related materials that pertain to this
rulemaking action by the following
methods:

o Viewing Comments Electronically:
Go to www.regulations.gov. Enter
“Docket ID OCG-2020-0045" in the
Search box and click “Search.” Click on
“Open Docket Folder” on the right side
of the screen. Comments and supporting
materials can be viewed and filtered by
clicking on “View all documents and
comments in this docket” and then
using the filtering tools on the left side
of the screen.

e Click on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov.
The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.
FOR FURTHER INFORMATION CONTACT:
Matthew Tynan, Counsel; Sarah Turney,
Counsel; Henry Barkhausen, Counsel;
Chief Counsel’s Office (202) 649-5490;
Office of the Comptroller of the
Currency, 400 7th Street SW,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Office of the Comptroller of the
Currency (OCC) is issuing a notice of
proposed rulemaking to amend its
regulations on national bank or Federal
savings association ownership of real
property. The OCC also proposes to
consolidate 12 CFR 7.3001 on sharing
national bank or Federal savings
association space and employees with

the rule covering ownership of property.
The OCC proposes to continue to cover
the national bank and Federal savings
association charters under the same
regulation, but, because different
statutory regimes cover each charter, the
OCC seeks comment on whether to
apply different requirements to national
banks and Federal savings associations.

II. Background

The OCC periodically reviews its
regulations to eliminate outdated or
otherwise unnecessary regulatory
provisions and, where possible, to
clarify or revise requirements imposed
on national banks and Federal savings
associations. As part of the periodic
review that resulted in recent
amendments to 12 CFR part 7, which
take effect on April 1, 2021, the OCC
determined that it would propose
revisions to the rules governing national
bank and Federal savings association
premises currently codified at 12 CFR
7.1000, which the recent amendments to
12 CFR part 7 redesignated as to 12 CFR
7.1024.1 The OCC determined that the
regulation may need significant revision
and that such revisions may involve
significant policy considerations. To
consider the matter more fully and
ensure the greatest benefit from public
comment, the OCC chose to propose
revisions to redesignated 12 CFR 7.1024
separately from the revisions to 12 CFR
part 7 finalized in 2020.2 Because of the
redesignation of 12 CFR 7.1000 as 12
CFR 7.1024, this proposed rule refers to
12 CFR 7.1024.3

National bank ownership of real estate
is governed by 12 U.S.C. 29, an original
component of the National Bank Act.
Twelve U.S.C. 29 generally prohibits
national banks from purchasing,
holding, or conveying real estate except
for a list of four exclusive exceptions.
The first such purpose covers the
authority of a national bank to hold real
property “[s]Juch as shall be necessary
for its accommodation in the transaction
of its business.” 4 As stated by the

185 FR 40794 (July 7, 2020). 12 CFR 7.1024 was
previously codified at 12 CFR 7.1000.

285 FR 83686 (December 22, 2020).

3Because the redesignation of 12 CFR 7.1000 as
12 CFR 7.1024 takes effect on April 1, 2021, the
regulatory text of this proposed rule must reflect
this as an addition rather than an amendment. The
final rule will reflect the change as an amendment.

4 The other three purposes all relate to the
national bank authority to own property taken for

Continued
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Supreme Court, this statute was
designed to promote the safety and
soundness of national banks by
discouraging real estate speculation, and
was also designed to protect the
national economy and consumers by
preventing banks from holding masses
of property for their own account.®
Consistent with the statutory
framework, a national bank investing in
property should be doing so “in good
faith, solely with a view of obtaining an
eligible location” and not for the
purpose of speculating or investing in
real estate as a landlord.®

Federal savings association ownership
of premises is governed by the Home
Owners Loan Act (HOLA). Although the
HOLA does not specifically address a
Federal savings association’s investment
in banking premises and there is no
prohibition in the HOLA similar to 12
U.S.C. 29, historically, the Federal
Home Loan Bank Board (FHLBB), the
Office of Thrift Supervision (OTS), and
the OCC have interpreted the HOLA to
permit Federal savings associations to
hold real estate only for their offices and
related facilities with permission to rent
or sell excess space in their offices and
facilities and the OCC has issued
regulations governing a Federal savings
association’s investment in banking
premises pursuant to general
supervisory and rulemaking authority
under the HOLA.” After Title III of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act? transferred to
the OCC all functions of the former OTS
and the Director of the OTS relating to
Federal savings associations, the OCC
began reviewing its rules governing
national banks and Federal savings
associations to determine which rules
were appropriate to integrate into a
single set of rules for both national
banks and savings associations.? After
this review, the OCC did not find
substantive differences between the
then-banking premises rules and related
OTS guidance governing national banks

debts previously contracted and other such means
of securing debts. The proposed rule would not
affect the ability of national banks to rely on these
other purposes in 12 U.S.C. 29. The proposed rule
would only interpret and implement the meaning
of the first purpose (“Such as shall be necessary for
its accommodation in the transaction of its
business”).

5 Union National Bank v. Matthews, 98 U.S. 621,
626 (1878) (“‘to keep the capital of the banks
flowing in the daily channels of commerce; to deter
them from embarking in hazardous real estate
speculations; and to prevent the accumulation of
large masses of such property in the banks’ hands,
to be held, as it were, in mortmain”’).

6 Brown v. Schleier, 118 F. 981, 984 (8th Cir.
1902), aff'd 194 U.S. 18 (1904).

780 FR 28346, 28377 (May 18, 2015).

8 Public Law 111-203, 124 Stat. 1376 (2010).

9 See footnote 7.

and Federal savings associations and
determined that, as a supervisory
matter, it was appropriate to apply the
rule governing national banks to both
national banks and Federal savings
associations.0

The OCC implemented 12 CFR 7.1024
to cover national bank and Federal
savings association ownership of real
estate for their own use. However, 12
CFR 7.1024 does not provide a full set
of standards implementing the
requirements of 12 U.S.C. 29 and the
HOLA regarding national bank and
Federal savings association premises.
Rather, 12 CFR 7.1024 is an interpretive
rule that codifies specific OCC
interpretations of 12 U.S.C. 29. Thus,
although the rule contains a list of types
of real estate that the OCC has found
permissible for national bank and
Federal savings association ownership,
that list is not exhaustive. Moreover,
significant standards relating to the
permissibility of real estate ownership,
such as the minimum percentage of
bank occupancy required for a building
to qualify as premises, are not addressed
anywhere in OCC regulation.

Instead, the OCC has long deferred to
court cases and published OCC
precedent to cover the field of
requirements for national bank and
Federal savings association ownership
of premises. The OCC historically chose
not to define specific limitations for
standards, such as percentages of
occupancy,!! instead relying on
principles drawn from precedent to
preserve a flexible approach to new
national bank proposals while ensuring
those principles continue to reflect the
purposes behind 12 U.S.C. 29.12 The

10]d.

11 OCC Interpretive Letter No. 1053 (Jan. 31, 2006)
(“Neither the OCC nor the courts have established
a single occupancy percentage test. . .”).

12 Qutstanding precedent includes OCC
Interpretive Letter No. 1072 (Sept. 15, 2006)
(permitting a bank to lease out a portion of its
existing premises to retail businesses in
arrangements under which approximately 50
percent of the premises would be used by the bank
for its banking business); OCC Interpretive Letter
No. 1053 (Jan. 31, 2006) (describing OCC analysis
of permissibility of premises in OCC Interpretive
Letter No. 1045 and 1044); OCC Interpretive Letter
No. 1045 (Dec. 5, 2005) (permitting a national bank
to establish a hotel on its premises, of which the
bank intended to use more than 50 percent of the
occupancy for out-of-area bank employees,
members of the bank’s board of directors, and
selected vendors, shareholders, customers, and
other visitors on bank-related business); OCC
Interpretive Letter No. 1044 (Dec. 5, 2005)
(permitting a national bank to establish a mixed-use
office, hotel, and residences facility on its premises,
in which the bank would use less than 50 percent
of the premises for banking purposes); OCC
Interpretive Letter No. 1043 (July 8, 1993)
(permitting a national bank to lease to third parties
a bank condominium when it is not being used for
bank purposes); OCC Interpretive Letter No. 1042

OTS similarly did not set percentages of
occupancy within its premises
regulation for Federal savings
associations.3

Although this precedent-based
approach provides flexibility, it comes
with several limitations. First, since
precedent is necessarily responsive to
presented facts, reliance on precedent
means there is no clear rule to give
notice to banks or the public of what
forms of real estate ownership are
permissible for a bank. Published OCC
precedent by its nature typically
describes fact patterns found to be
permissible. Therefore, reliance on
precedent alone makes it difficult for
the industry and the public to
understand what set of facts would be
impermissible. Given the time and effort
often required to plan an investment in
premises, delays and uncertainty caused
by unclear legal standards can be
problematic.

Second, national bank premises
precedent was largely formed at a time
when the banking industry was different
than the one in existence today. Many
of the most important cases decided on
premises occurred at a time when most
banks operated entirely out of a single
headquarters. The principles drawn
from those cases remain relevant in the
present day, but the reality of a modern
large bank is very different than a bank
that existed prior to interstate
branching. Bank premises rules in the
present day must apply to both

(Jan. 21, 1993) (permitting a bank to retain a
condominium used only for bank purposes); OCC
Interpretive Letter No. 1034 (April 1, 2005)
(permitting a national bank to construct new
facilities on existing premises real estate, use less
than 50 percent of the premises for bank purposes,
and lease unused space as excess bank premises);
Conditional Approval No. 298 (Dec. 15, 1998)
(permitting a bank to use less than 50 percent of
office premises for its banking business);
Interpretive Letter No. 758 (April 5, 1996)
(permitting a national bank to lease out a portion
of its real estate held as premises for employee
recreation purposes to a third party to remove a hill
and mine granite deposits). As discussed below,
this proposed rule would supersede existing
precedent to the extent it is inconsistent with the
proposed rule. However, the proposed rule would
not necessarily supersede precedent that is
consistent with the requirements of the proposed
rule or precedent that addresses issues not covered
by the proposed rule. The OCC requests comment
on whether and how outstanding precedent should
be affected by the proposed rule.

13 Former 12 CFR 560.37. In 2011, the OCC
republished OTS regulations set out in Chapter V
of Title 12, including 12 CFR 560.37, with OCC part
numbers changing the “5” toa “1”". 12 CFR 560.37
became 12 CFR 160.37. 76 FR 48950 (August 9,
2011). 12 CFR 160.37 was subsequently removed
when Federal savings associations were integrated
into the national bank rule. Prior OTS guidance
provided that a building would be a Federal savings
association’s premises if the association used 25
percent or more of the building. OTS Handbook,
Section 252, Fixed Assets, April 1999, p.31
(rescinded).
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community banks, some operating out
of a single building or few buildings,
and large banks with tens of thousands
of employees and operations in all fifty
states.

Finally, commercial real estate itself
has changed greatly in the past several
decades in ways that are difficult to
square with premises precedent. The
majority of OCC and OTS premises
precedent concerns either branches or
standalone office space, as those were
the typical premises arrangements for
banking operations in the 20th century.
Recent years have seen the growth of
mixed-use developments combining
office space with retail space,
residential space, and other uses not
typically found in a traditional office
building. Some industries have moved
towards a comprehensive campus
arrangement providing employees with
amenities and working arrangements
previously not present in an office
environment. Finally, with the
development of robust teleconferencing
and the arrival of the COVID-19
pandemic, many companies are moving
towards offsite, shared, or virtual work
spaces. It is increasingly difficult for
national banks and Federal savings
associations to rely on precedent
focusing on traditional office
arrangements to determine whether and
to what extent they may own mixed-use
developments, install amenities to
compete with those offered by other
industries (including technology
companies), or make use of alternative
work arrangements.

For these reasons, the OCC proposes
these revisions to 12 CFR 7.1024 to
codify and clarify a transparent and
consistent set of principles for national
bank and Federal savings association
premises. The OCC intends these
regulations to meet the needs of modern
national banks and Federal savings
associations while ensuring consistent
application of and adherence to the
limitations of 12 U.S.C. 29 and the
HOLA.

Question One: Although current OCC
regulations and the proposal cover both
the national bank and Federal savings
association charters in one section,
there are differences in the statutory
regimes covering each charter. Would it
be preferable to apply different
requirements to Federal savings
association premises? Specifically,
should the proposed rule apply only to
national banks? If so, what requirements
should apply to Federal savings
associations? Should the OCC continue
to apply the current requirements to
Federal savings associations even if it
adopts the proposed rule with respect to
national banks? Should the OCC adopt

a requirement for Federal savings
associations that is similar to or
identical to the requirement in effect
before the integration of national bank
and Federal savings association
requirements?1* Also, should the
proposed rule apply to federal branches
and agencies of foreign banks regulated
by the OCC? If so, should modified
requirements be applied to such
branches and agencies?

III. The Proposed Rule

The OCC is proposing to revise
§7.1024 to provide general standards
the OCC will use in determining
whether the acquisition and holding of
real estate is necessary for the
transaction of a national bank’s or
Federal savings association’s business.
Revisions include implementing an
occupancy test and excess capacity
standards that would allow national
banks and Federal savings associations
to ascertain better whether an
acquisition or holding of real estate is
permissible under 12 U.S.C. 29 or the
HOLA. The OCC has determined that
national banks and the public would
benefit from clear standards related to
the requirements and expectations for
real estate to be considered necessary
for the transaction of a national bank’s
or Federal savings association’s business
as required by 12 U.S.C. 29 or the
HOLA. Current § 7.1024 and various
legal interpretations provided examples
of permissible holdings, but the OCC
has determined that, for the reasons
articulated above, these examples do not
provide general principles national
banks could apply to new acquisitions.
Without clear principles, there is the
potential for inconsistent application of
12 U.S.C. 29, the HOLA, and 12 CFR
7.1024. The proposed revisions are
intended to provide for more consistent
application of 12 U.S.C. 29, the HOLA,
and 12 CFR 7.1024.

Definitions (§ 7.1024(a))

Proposed §7.1024(a) provides certain
definitions used in the proposed rule.
Bank occupied office premises is
defined in proposed § 7.1024(a)(1) as
bank occupied premises containing

1461 FR 66561, 66579 (Dec. 18, 1996) (‘A federal
savings association may invest in real estate
(improved or unimproved) to be used for office and
related facilities of the association, or for such office
and related facilities and for rental or sale, if such
investment is made and maintained under a
prudent program of property acquisition to meet the
federal savings association’s present needs or its
reasonable future needs for office and related
facilities. A federal savings association may not
make an investment that would cause the
outstanding book value of all such investments
(including investments under § 559.4(e)(2) of this
chapter) to exceed its total capital.”).

offices where professional or clerical
duties are performed.

Bank occupied premises is defined in
proposed § 7.1024(a)(2) as real estate
acquired and held in good faith in
which more than 50 percent of each
building or severable piece of land is
used by bank persons, including
facilities that may be operated by third
parties to provide amenities and
services to bank persons or otherwise
facilitate bank business operations. This
definition encompasses a variety of
factual situations, including a bank’s
acquisition of a single premises building
or a bank’s development of a premises
campus. As reflected in the above
definition, in any factual situation the
OCC would apply the 50 percent
occupancy standard to each building or
severable piece of land. In order for a
building or severable piece of land to be
considered bank occupied premises,
more than 50 percent of the space must
be used by, or for, bank persons to
facilitate bank business operations.
Space that facilitates bank business
operations would include facilities
operated by third parties to provide
amenities and services to bank persons
that facilitate bank business operations;
examples of such facilities include an
office gym, cafeteria, daycare, or
printing center. In calculating the
occupancy percentage, the national
bank or Federal savings association
would look at each building or severable
piece of land using the amount of space
that is used by or for bank persons as
the numerator and the overall space of
the building or severable piece of land
as the denominator. As an example, a
national bank or Federal savings
association that acquires and holds a
building in good faith and in which the
national bank or Federal savings
association uses 4,000 square feet of the
6,000 square foot building for a bank
branch, bank offices, gym for bank
persons’ use, and cafeteria for bank
persons’ use, the occupancy percentage
would be approximately 67 percent and
the national bank or Federal savings
association could rent the remaining
2,000 square feet of the building, for
example as ground floor retail space, in
order to avoid economic loss or waste in
the real estate consistent with
§7.1024(c).

Question Two: The OCC requests
comment on whether 50 percent is the
appropriate percentage for bank
occupied premises. Should the
percentage be higher, such as 75
percent, or lower, such as 25 percent?
The OCC requests comments on all
possible percentage limitations and
particularly the range of percentages
between 25 and 75. Why should the
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percentage be higher or lower than 50
percent?

Question Three: The OCC requests
comment on whether ground floor retail
space rented to a third party should be
treated differently under the occupancy
percentage calculation. For example,
should ground floor retail space that is
intended primarily for bank persons use
be included in the numerator of the
calculation even if third parties
incidentally use the space? Should
“primarily” be defined as more than 50
percent of use by bank persons? Or,
should ground floor retail space that is
not intended primarily for bank persons
be excluded entirely from the
occupancy percentage calculation as an
incident of sound facilities management
so that it would be included in neither
the numerator nor the denominator? Or
should retail space that is intended, but
not primarily intended, for bank persons
be excluded from the numerator but
included in the denominator? Should
other adjustments be made to the
calculation? Should unused or less-used
spaces (such as stairwells, lobbies, and
maintenance areas) be excluded from
the numerator, denominator, or both?

Question Four: How should land
obtained by a national bank or Federal
savings association as lessee be treated?
The proposed rule would treat all land
obtained by the bank through lease for
use as premises as subject to the rule
and its calculation requirements.
Should certain types of leases (e.g.,
operating leases or capital leases) be
treated differently or excluded from the
calculation?

Bank persons is defined in proposed
§7.1024(a)(3) as a national bank’s or
Federal savings association’s employees,
contractors, consultants, vendors, and
any other individuals who are engaged
in the national bank’s or Federal savings
association’s business.

Impermissible premises is defined in
proposed § 7.1024(a)(4) as real estate
that is not bank occupied premises or
that otherwise does not conform with
the requirements of this section.
Impermissible premises is any property
not expressly permitted under this
section, including real estate in which
the national bank or Federal savings
association uses 50 percent or less of the
building or severable piece of land for
bank persons or the facilitation of bank
business operations. Impermissible
premises would also include real estate
in which a national bank or Federal
savings association occupies 50 percent
or more but does not comply with the
excess space and capacity provisions of
proposed § 7.1024(c). Real estate held
under the transition provision in

proposed § 7.1024(g) would not be
considered impermissible premises.
Shared space is defined in proposed
§7.1024(a)(5) as bank occupied office
premises that a national bank or Federal
savings association shares with a third
party to enhance the national bank’s or
Federal savings association’s business
operations. The OCC is proposing to
remove the shared space provisions
from 12 CFR 7.3001 and instead include
them in proposed § 7.1024(e) to
eliminate confusion regarding the
interaction of the shared space
provisions with the permissibility
provisions of 12 CFR 7.1024. These
proposed provisions are substantively
unchanged from the current rule.

Investments in Real Estate Necessary for
the Transaction of Business (§ 7.1024(b))

Proposed §7.1024(b) provides that a
national bank or Federal savings
association may acquire, hold, or
convey real estate for use as bank
occupied premises.15 Under the
proposed rule, bank occupied premises
would be considered real estate
necessary for the transaction of a
national bank’s or Federal savings
association’s business, and thus a
national bank or Federal savings
association would be permitted to
acquire, hold, and convey real estate
that is included within the definition of
bank occupied premises.

Excess Space or Capacity (§ 7.1024(c))

Proposed § 7.1024(c) sets forth the
principles of the excess capacity
doctrine 16 recognizing national banks’
and Federal savings associations’ need
to optimize the value of bank property
by authorizing national banks and

1512 U.S.C. 29 provides that national banks may
only “purchase, hold, and convey real estate’” for
four specific purposes. The OCC interprets the
words “purchase, hold, and convey’ to encompass
all forms of real estate acquisition, ownership, and
transfer. The proposed rule would use the words
“acquire, hold, or convey” to make clear that all
forms of real estate acquisition and ownership
would be covered by the proposed rule. Depending
on the circumstances, the words “‘acquire, hold, or
convey”’ may include real estate obtained by a
national bank or Federal savings association via
lease.

16 The excess capacity doctrine holds that a bank
properly acquiring an asset to conduct its banking
business is permitted, under its incidental powers,
to make full economic use of the property if using
the property solely for banking purposes would
leave the property underutilized. See OCC
Conditional Approval No. 361 (Mar. 3, 2000). In
2002, the OCC distilled this doctrine in a regulation
that allowed national banks to sell excess electronic
capacity, including data processing services. 12
CFR 7.5004. This regulation relied on the previous
history of allowing the sale of excess real property.
67 FR 34992, 34995 (May 17, 2002). The current
proposal for the treatment of excess capacity in the
real estate context is consistent with the distillation
set forth in the electronic capacity rule.

Federal savings associations to sell or
lease excess space or capacity in that
property.1” Although national banks
and Federal savings associations may
sell or lease excess capacity or space in
property, the property must have been
legitimately acquired for banking
purposes, meaning the national bank or
Federal savings association must
acquire or hold such property because
of its suitability for use in banking
operations or by bank persons and not
as a means to invest the bank’s funds in
real property or to speculate in real
estate.18

Proposed § 7.1024(c)(1) provides that
a national bank or Federal savings
association may, in order to optimize
the use of bank occupied premises or
avoid economic loss or waste, permit
third parties to use excess space or
capacity in real estate legitimately
acquired or developed by the national
bank or Federal savings association for
its banking business. The proposal also
provides that such excess space or
capacity must have a nexus with the
transaction of bank business or bank
operations such that it is acquired or
held to provide the national bank or
Federal savings association with a
business location rather than as an
investment in real estate. A national
bank or Federal savings association
must be able to demonstrate a nexus
between its ownership of the property
and the transaction of its business or
bank operations. One way to
demonstrate such a nexus would be for
the national bank or Federal savings
association to show in its business plan
how the property supports its business.
Demonstrating that there is a nexus
between the ownership of property and
the transaction of its business allows the
national bank or Federal savings
association to demonstrate that such
property was acquired or developed in
good faith and not for a speculative
purpose, consistent with statutory
requirements. Although a national bank
or Federal savings association may sell
or lease excess space or capacity
legitimately acquired or developed, a
national bank or Federal savings
association acquiring or developing

17 See 12 U.S.C. 24 (Seventh) and 29; Perth
Amboy National Bank v. Brodsky, 207 F. Supp. 785,
788 (S.D.N.Y. 1962) (“It is clear beyond cavil that
the statute [12 U.S.C. 29] permits a national bank
to lease or construct a building, in good faith, for
banking purposes, even though it intends to occupy
only a part thereof and to rent out a large part of
the building to others.”).

18 Brown v. Schleier, 118 F. 981, 984 (8th Cir.
1902). (. . . provided, always, that it acts in good
faith, solely with a view of obtaining an eligible
location, and not with a view of investing its funds
in real property or embarking them in speculations
in real estate.”).
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space in order to serve as a landlord to
tenants using space unrelated to the
transaction of its business or bank
operations (for example, a grocery store
or a branded hotel) would likely not
meet this requirement as the national
bank or Federal savings association
would not merely be avoiding economic
waste in acquiring or developing real
estate for such purposes but likely
actively investing in real estate for a
speculative non-banking purpose. In the
case of leasing space to tenants such as
a grocery store or a branded hotel, the
national bank or Federal savings
association would likely derive
significant revenue related to such
activity and would need to demonstrate
that the real estate was not acquired
primarily for its lease income but rather
because of its suitability for bank
purposes or use by bank persons. A
national bank or Federal savings
association can only lease legitimate
excess space or capacity, and if real
estate is acquired or developed in a
volume or manner that is not consistent
with the bank’s operations or business,
for example as set forth in its business
plan, such real estate was likely not
legitimately acquired or developed, and
thus would be impermissible.

Excess space is space in bank
occupied premises that is not being
used by bank persons or for bank
operations. Excess capacity in bank
occupied premises can be either
temporal or space-based. An example of
temporal excess capacity is a bank
auditorium that is used after bank
business hours by members of the local
community. An example of space-based
excess capacity is a call center in which
the bank needs space for 100 employees
during eight months of the year but only
needs space for 80 employees during the
remaining four months of the year. In
both examples, the space can be used by
non-bank persons as long as the space
was legitimately acquired or developed
by the bank for its operations or
business as required by § 7.1024(c)(1).

Proposed § 7.1024(c)(2) discusses
situations in which legitimate excess
space or capacity may be used by third
parties. Section § 7.1024(c)(2)(i) through
(iv) have analogous provisions in the
excess capacity provisions for electronic
activities located in 12 CFR 7.5004.
Section 7.1024(c)(2)(i) provides that
excess space or capacity can be used by
third parties to the extent that the real
estate acquired is consistent with the
real estate available in the market. For
example, if a national bank or Federal
savings association is located in an area
in which strip malls are the
predominant type of commercial real
estate, then a national bank or Federal

savings association may be able to
acquire a strip mall if the national bank
or Federal savings association would
occupy greater than 50 percent of the
space and lease out the remaining space.
However, as the national bank or
Federal savings association must have
good faith and a non-speculative
purpose in order for real estate to be
legitimately acquired, a national bank or
Federal savings association would need
to analyze carefully whether this
requirement would be met if many
smaller strip malls than the one it
acquired were available or if there were
many free standing buildings more
appropriately sized for bank purposes
available in the market.

Section 7.1024(c)(2)(ii) provides that a
national bank or Federal savings
association may acquire and retain
additional space or capacity, beyond its
present needs, if it is reasonably
necessary for planned future expansion
or to meet the bank’s future expected
banking needs as long as the bank uses
the additional space or capacity in the
real estate acquired for future bank
expansion within five years. A national
bank or Federal savings association may
acquire real estate intended to be used
for future banking purposes and may
permit third parties to use this excess
space or capacity, but the national bank
or Federal savings association must use
this real estate for banking purposes
within five years of acquisition. The
OCC understands that it is prudent for
a national bank or Federal savings
association to plan for future expansion
and use, so a national bank or Federal
savings association may legitimately
acquire and develop real estate intended
for future use as long as that real estate
is used by the national bank or Federal
savings association within five years of
its acquisition or development. If the
property does not become bank
occupied premises within five years, it
will become Other Real Estate Owned
(OREQ) and, subject to 12 U.S.C. 29 for
national banks and 12 CFR 34.82 for
national banks and Federal savings
associations, must be disposed of within
five years of becoming OREQO, unless the
bank requests an extension of up to an
additional five years.

Proposed §7.1024(c)(2)(iii) provides
that a national bank or Federal savings
association may lease excess capacity
resulting from a fluctuation caused by
the bank’s need to use the full capacity
of a space during peak periods but not
in other off-peak periods. This situation
is similar to the example discussed
above related to a call center which the
bank uses all 100 available seats during
eight months of the year but only used
80 during the other four months. The

bank may allow third parties to use the
excess 20 seats in its call center
provided the capacity was legitimately
acquired for bank operations and does
not impede the safe and sound
operation of the bank.

Proposed § 7.1024(c)(2)(iv) provides
that a national bank or Federal savings
association may lease excess capacity or
space that is no longer needed due to a
decline in the level of banking
operations. In this situation, a bank
acquired real estate for use in its
banking operations and, based on a
decline in bank activity or operation, no
longer needs all of the space. The nexus
between national bank or Federal
savings association ownership of a
building and its banking operations
becomes clearer the closer the bank’s
occupancy approaches one hundred
percent. As with excess capacity in data
processing, the OCC presumes a certain
percentage of use of the property to be
permissible. The bank may allow third
parties to use the space provided the
bank still otherwise occupies more than
50 percent of the real estate as required
by § 7.1024(a)(2).

Question Five: Should the OCC permit
a national bank or Federal savings
association to lease out more than 50
percent of its premises on a temporary
basis, provided that the national bank
brings its percentage of occupancy back
to at least 50 percent by a certain time
period?

Question Six: Should the OCC impose
additional time-based limitations on a
bank’s ability to lease out excess space
or capacity? For example, should a bank
be permitted to lease out 50 percent of
its space for a limited period (for
example, five years) but be subject to a
higher usage requirement (for example,
75 percent) on an ongoing basis?

Question Seven: Should certain uses
be permissible but subject to a time-
based limit?

Proposed § 7.1024(c)(2)(v) provides
that a national bank or Federal savings
association may permit third parties to
use bank occupied premises after bank
business hours.19 For example, a bank
may permit community members to use
a bank auditorium or conference center
after bank business hours. After hours

19 National banks and Federal savings
associations are often key anchors in a local
community and can be called on to play an
important role in life-cycle events, for example
supplying the use of a conference room or the
institution’s board room for a funeral viewing or
community celebration during business hours.
Occasional use of facilities for such purpose is
entirely consistent with the institution’s role in the
local community and is not inconsistent with
section 29 or 1464 and this proposed rule.
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use by third parties will not affect the
bank occupied premises calculation.

The OCC recognizes that often
national banks and Federal savings
associations are asked or required by
outside parties, such as a local
government, to make commitments to
allow third party or public use in order
to acquire or hold real estate. When
such commitments are requested or
required, the national bank or Federal
savings association should inform the
appropriate OCC supervisory office of
such requests and share such
commitments and other relevant
information with the appropriate OCC
supervisory office.

Impermissible Premises (§ 7.1024(d))

Proposed § 7.1024(d) provides that a
national bank or Federal savings
association may not acquire or hold
impermissible premises. Proposed
§7.1024(a)(4) defines impermissible
premises as real estate that is not bank
occupied premises or that otherwise
does not conform with the requirements
of this section. If the real estate
acquisition or holding would not
conform with the requirements of
§7.1024, then it would be
impermissible.

Question Eight: Should the OCC
include specific examples in § 7.1024(d)
of impermissible premises? If so, what
examples should be included? Should
large retail operations, such as grocery
stores, be specifically impermissible?
Should commercial lodging (rental
apartments, branded hotels) be
specifically impermissible?

Question Nine: Courts have explained
that, under 12 U.S.C. 29, national banks
investing in property should be doing so
“in good faith, solely with a view of
obtaining an eligible location” and not
for the purpose of speculating or
investing in real estate as a
landlord.2° Should the final rule retain
the good faith requirement to ensure
that national banks and Federal savings
associations are only permitted to
acquire additional real estate with the
intention of using it as premises?
Should the final rule make further
clarification that national banks and
Federal savings associations would not
be permitted to obtain real estate with
the intention of using part of the real
estate for a non-premises purpose on an
indefinite basis?

20 Brown v. Schleier, 118 F. 981, 984 (8th Cir.
1902), aff'd 194 U.S. 18 (1904).

Sharing National Bank or Federal
Savings Association Space and
Employees in Jointly Held Bank
Occupied Premises (§ 7.1024(e))

Proposed § 7.1024(e) substantially
imports current 12 CFR 7.3001
concerning the sharing of national bank
or Federal savings association space and
employees in jointly held bank
occupied office premises covering
situations where a bank and another
business jointly hold and share the same
space as opposed to a bank leasing a
separate space within a building to a
third party. Proposed § 7.1024(e)
provides guidance on how to share
offices and employees in a manner that
protects customers and is consistent
with safe and sound banking practices.
The proposed rule would not alter or
affect existing precedent applicable to
12 CFR 7.3001. Proposed § 7.1024(e)(4),
like current 12 CFR 7.3001(d), provides
that in conducting sharing
arrangements, national banks and
Federal savings associations would be
required to ensure that each
arrangement complies with all
applicable laws or regulations. Proposed
§7.1024(e)(4), like current 12 CFR
7.3001(d), lists three requirements,
which are illustrative and not
exhaustive.

Permissible Means of Holding Real
Estate and Fixed Assets (§ 7.1024(f))

Proposed § 7.1024(f) provides
technical information related to
permissible means of holding real estate
and fixed assets. These provisions are
substantially similar to the provisions in
current 12 CFR 7.1024(a)(3), (b), and (c).

Transition (§ 7.1024(g))

Proposed § 7.1024(g) provides that as
of XX, 20XX, a national bank or Federal
savings association that holds an
investment in real estate, fixed assets,
banking premises, or other real property
that complies with the legal
requirements in effect prior to XX,
20XX, but would violate any provision
of proposed § 7.1024, would be
permitted to continue to hold the
investment in accordance with the prior
legal requirements. However, a national
bank or Federal savings association
holding such an investment cannot
modify, expand, or improve the
investment, except for routine
maintenance, without the prior approval
of the appropriate OCC supervisory
office. Proposed § 7.1024(g) grandfathers
national banks or Federal savings
associations that currently have
permissible real estate investments that
would no longer be permissible under
the proposed revisions. The proposed

rule would supersede outstanding OCC
precedent (and former OTS precedent)
in this area to the extent it is
inconsistent with the proposed rule.
While national banks and Federal
savings associations would be able to
continue to rely on this precedent,
including interpretive letters, with
respect to current real estate
investments, national banks and Federal
savings associations would not be able
to rely on this precedent with respect to
future real estate investments. The
proposed rule would not affect
outstanding precedent regarding 12 CFR
7.1000 or 12 CFR 7.3001.

Question Ten: The OCC requests
comment on the appropriate parameters
of a national bank or Federal savings
association’s ability to hold real estate
subject to the transition rule in
§7.1024(g). Specifically, should a
renewal, modification, or termination of
a lease constitute a “modification”
subject to the transition rule? Should
other activities besides ‘‘routine
maintenance” be permitted under the
transition rule?

IV. Administrative Law Matters

Paperwork Reduction Act. In
accordance with the requirements of the
Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501 et seq., the OCC
may not conduct or sponsor, and
respondents are not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The OCC has reviewed the
notice of proposed rulemaking and
determined that it would not introduce
any new or revise any existing
collection of information pursuant to
the PRA. Therefore, no submission will
be made to OMB for review.

Regulatory Flexibility Act. The
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., requires an agency,
in connection with a proposed rule, to
prepare an Initial Regulatory Flexibility
Analysis describing the impact of the
proposed rule on small entities (defined
by the Small Business Administration
(SBA) for purposes of the RFA to
include commercial banks and savings
institutions with total assets of $600
million or less and trust companies with
total assets of $41.5 million of less) or
to certify that the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. The OCC currently supervises
approximately 745 small entities. The
OCC expects that all of these small
entities would be impacted by the
proposed rule. Because the proposed
rule applies to all OCC-supervised
depository institutions, the proposed
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rule would affect all small OCC-
supervised entities, and thus a
substantial number of them.

Unfunded Mandates Reform Act.
Consistent with the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1532, the OCC considers whether the
proposed rule includes a Federal
mandate that may result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million adjusted
for inflation (currently $157 million) in
any one year. The OCC estimates the
expenditures that may be associated
with compliance costs for this proposed
rule, if implemented, would be as much
as $412,000. The estimate for
expenditures is for modifying a bank’s
policies and procedures on premises.
However, it should be noted that the
proposed rule does not require banks to
modify their policies and procedures.
Therefore, the OCC concludes that
implementation of the proposed rule
would not result in an expenditure of
$157 million or more annually by state,
local, and tribal governments, or by the
private sector.

Riegle Community Development and
Regulatory Improvement Act. Pursuant
to section 302(a) of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(RCDRIA), 12 U.S.C. 4802(a), in
determining the effective date and
administrative compliance requirements
for new regulations that impose
additional reporting, disclosure, or other
requirements on insured depository
institutions, the OCC must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA, 12 U.S.C.
4802(b), requires new regulations and
amendments to regulations that impose
additional reporting, disclosures, or
other new requirements on insured
depository institutions generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form. Although the proposed
rule does not impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions, the OCC invites comments
that will inform its consideration of the
administrative burdens and the benefits
of its proposal, as well as the effective
date of the final rule.

List of Subjects in 12 CFR Part 7

Computer technology, Credit,
Derivatives, Federal savings
associations, Insurance, Investments,
Metals, National banks, Reporting and
recordkeeping requirements, Securities,
Security bonds.

Authority and Issuance

For the reasons stated in the
preamble, the OCC proposes to amend
12 CFR part 7 as follows.

PART 7—ACTIVITIES AND
OPERATIONS

m 1. The authority citation for part 7
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 25b, 29, 71,
71a, 92, 92a, 93, 93a, 95(b)(1), 371, 371d, 481,
484, 1463, 1464, 1465, 1818, 1828(m) and
5412(b)(2)(B).

m 2. Amend Part 7 by adding § 7.1024 to
read as follows:

§7.1024 National bank or Federal savings
association ownership of property.

(a) Definitions.

(1) Bank occupied office premises
means bank occupied premises
containing offices where professional or
clerical duties are performed.

(2) Bank occupied premises means
real estate acquired and held in good
faith and in which more than 50 percent
of each building or severable piece of
land is, or consistent with paragraph
(c)(2)(ii) of this section—, will be used
by bank persons for the transaction of a
national bank’s or Federal savings
association’s business, including
facilities that may be operated by third
parties to provide amenities and
services to bank persons or otherwise
facilitate national bank or Federal
savings association business operations.

(3) Bank persons mean a national
bank or Federal savings association’s
employees, contractors, consultants,
vendors, and any other individuals who
are engaged in the national bank or
Federal savings association’s business.

(4) Impermissible premises means real
estate that is not bank occupied
premises or that otherwise does not
conform with the requirements of this
section.

(5) Shared space means bank
occupied office premises that a national
bank or Federal savings association
shares with a third party to enhance the
national bank’s business operations.

(b) Investment in real estate necessary
for the transaction of business. A
national bank or Federal savings
association may acquire, hold, or
convey real estate for use as bank
occupied premises.

(c) Excess space and capacity.

(1) A national bank or Federal savings
association may, in order to optimize
the use of bank occupied premises or
avoid economic loss or waste, permit
third parties to use excess space or
capacity in real estate legitimately
acquired or developed by the national
bank or Federal savings association for
its banking business. Such excess space
or capacity must have a nexus with the
transaction of the bank’s business or
bank operations for the national bank or
Federal savings association such that it
is acquired or held to provide the bank
with a business location rather than as
an investment in real estate.

(2) With respect to bank occupied
premises, legitimate excess space or
capacity that may be used by third
parties can arise in a variety of
situations, including the following:

(i) Due to the characteristics of the
real estate available in the market, the
space or capacity to meet a national
bank or Federal savings association’s
requirements exceeds its present needs;

(ii) The acquisition and retention of
additional space or capacity, beyond
present needs, reasonably may be
necessary for planned future expansion
or to meet a national bank’s or Federal
savings association’s expected future
banking needs as long as the national
bank or Federal savings association uses
the additional capacity in the real estate
acquired for future national bank or
Federal savings association expansion
or banking needs within five years;

(iii) Requirements for capacity
fluctuate because a national bank or
Federal savings association may need to
use the full capacity of a space during
peak periods resulting in periods when
its capacity is underutilized;

(iv) After the initial acquisition of real
estate thought to be fully needed for
banking operations, a national bank or
Federal savings association experiences
a decline in the level of banking
operations or an increase in efficiency
resulting in underutilized space or
capacity; and

(v) A national bank or Federal savings
association has capacity to allow third
parties after-hours use of bank occupied
premises.

(d) Impermissible premises. A
national bank or Federal savings
association may not acquire, hold, or
convey impermissible premises, except
as otherwise permitted by 12 U.S.C. 29
or 1464, respectively, or other
applicable law.

(e) Sharing national bank space and
employees in jointly held bank occupied
office premises.

(1) Shared space. A national bank or
Federal savings association may share
space in bank occupied office premises
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jointly held with one or more other
businesses.

(2) Shared employees. When sharing
space with other businesses as
described in paragraph (e)(1) of this
section, a national bank or Federal
savings association may provide, under
one or more written agreements between
the national bank or Federal savings
association, the other business, and
their employees, that:

(i) A national bank or Federal savings
association employee may act as agent
for the other business; or

(ii) An employee of the other business
may act as agent for the national bank
or Federal savings association.

(3) Supervisory conditions. When a
national bank or Federal savings
association engages in arrangements of
the types listed in paragraphs (e)(1) and
(2) of this section, the national bank or
Federal savings association must ensure:

(i) The other business is
conspicuously, accurately, and
separately identified;

(ii) Shared employees clearly and
fully disclose the nature of their agency
relationship to customers of the national
bank or Federal savings association and
of the other businesses so that
customers will know the identity of the
national bank, Federal savings
association, or other business that is
providing the product or service;

(iii) The arrangement does not
constitute a joint venture or partnership
with the other business under
applicable state law;

(iv) All aspects of the relationship
between the national bank or Federal
savings association and the other
business are conducted at arm’s length,
unless a special arrangement is
warranted because the other business is
a subsidiary of the national bank or
Federal savings association;

(v) Security issues arising from the
activities of the other business on the
premises are addressed,;

(vi) The activities of the other
business do not adversely affect the
safety and soundness of the national
bank or Federal savings association;

(vii) The shared employees or the
entity for which they perform services
are duly licensed or meet qualification
requirements of applicable statutes and
regulations pertaining to agents or
employees of such other business; and

(viii) The assets and records of the
parties are segregated.

(4) Other legal requirements. When
entering into arrangements of the types
described in paragraphs (e)(1) and (2) of
this section, and in conducting
operations pursuant to those
arrangements, a national bank or
Federal savings association must ensure

that each arrangement complies with all
applicable laws and regulations. If the
arrangement involves an affiliate or a
shareholder, director, officer, or
employee of the national bank or
Federal savings association:

(i) The national bank or Federal
savings association must ensure
compliance with all applicable statutory
and regulatory provisions governing
national bank or Federal savings
association transactions with these
persons or entities;

(ii) The parties must comply with all
applicable fiduciary duties; and

(iii) The parties, if they are in
competition with each other, must
consider limitations, if any, imposed by
applicable antitrust laws.

(f) Permissible means of holding real
estate and fixed assets.

(1) Permissible means of holding. A
national bank or Federal savings
association may acquire and hold real
estate under paragraph (b) of this
section by any reasonable and prudent
means, including ownership in fee, a
leasehold estate, or in an interest in a
cooperative. A national bank or Federal
savings association may hold this real
estate directly or through one or more
subsidiaries. A national bank or Federal
savings association may organize a bank
occupied premises subsidiary as a
corporation, partnership, limited
liability company, or any other similar
entity.

(2) Fixed assets. A national bank or
Federal savings association may own
fixed assets necessary for the transaction
of its business, such as fixtures,
furniture, and data processing
equipment.

(3) Investment in banking premises.

(i) Premises investment and approval.
A national bank or Federal savings
association must comply with the
investment and approval requirements
for investment in banking premises in
12 CFR 5.37(d).

(ii) Option to purchase. An
unexercised option to purchase banking
premises or stock in a corporation
holding banking premises is not an
investment in banking premises.
However, a national bank or Federal
savings association seeking to exercise
such an option must comply with the
requirements in 12 CFR 5.37(d).

(g) Transition. If, on XX, 20XX, a
national bank or Federal savings
association holds an investment in real
estate, fixed assets, banking premises, or
other real property that complies with
the legal requirements in effect prior to
XX, 20XX, but would violate any
provision of this section, the national
bank or Federal savings association may
continue to hold such investment in

accordance with the prior legal
requirements. However, a national bank
or Federal savings association that holds
such an investment may not modify,
expand, or improve this investment,
except for routine maintenance, without
the prior approval of the appropriate
OCC supervisory office.

§7.3001 [Removed]
m 3. Remove § 7.3001.

Brian P. Brooks,
Acting Comptroller of the Currency.
Editorial Note: This document was

received at the Office of the Federal Register
on December 31, 2020.

[FR Doc. 2020-29277 Filed 2—-2—21; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-119890-18]
RIN 1545-BP92

Section 42, Low-Income Housing
Credit Average Income Test
Regulations; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Proposed rule; notice of hearing.

SUMMARY: This document provides a
notice of public hearing on proposed
regulations setting forth guidance on the
average income test for purposes of the
low-income housing credit.

DATES: The public hearing is being held
on Wednesday, March 24, 2021 at 12
p-m. The IRS must receive speakers’
outlines of the topics to be discussed at
the public hearing by Friday, March 5,
2021. If no outlines are received by
March 5, 2021, the public hearing will
be cancelled.

ADDRESSES: The public hearing is being
held by teleconference. Individuals who
want to testify (by telephone) at the
public hearing must send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of the
email must contain the regulation
number [REG-119890-18] and the word
TESTIFY. For example, the subject line
may say: Request to TESTIFY at Hearing
for REG-119890-18. The email must
include the name(s) of the speaker(s)
and title(s). Send outline submissions
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG—119890—
18). The email must be received by
March 5, 2021.
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FOR FURTHER INFORMATION CONTACT:
Concerning these proposed regulations,
Dillon Taylor or Michael J. Torruella
Costa at (202) 317—4137; concerning
submissions of comments, the hearing,
and the access code to attend the
hearing by teleconferencing, Regina
Johnson at (202) 317-5177 (not toll-free
numbers) or publichearings@irs.gov. If
emailing please put Attend, Testify, or
Agenda Request and [REG-119890-18]
in the email subject line.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking REG—
119890-18 that was published in the
Federal Register on Friday, October 30,
2020, 85 FR 68816.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments telephonically
at the hearing that previously submitted
written comments by December 29,
2020, must submit an outline on the
topics to be addressed and the amount
of time to be devoted to each topic by
March 5, 2021.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available by
emailing your request to
publichearings@irs.gov. Please put
“REG-119890-18 Agenda Request” in
the subject line of the email.

Individuals who want to attend (by
telephone) the public hearing must also
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject
line of the email must contain the
regulation number [REG-119890-18]
and the word ATTEND. For example,
the subject line may say: Request to
ATTEND Hearing for REG-119890-18.
The email requesting to attend the
public hearing must be received by 5:00
p.m. two (2) business days before the
date that the hearing is scheduled.

The telephonic hearing will be made
accessible to people with disabilities. To
request special assistance during the
telephonic hearing please contact the
Publications and Regulations Branch of
the Office of Associate Chief Counsel
(Procedure and Administration) by
sending an email to publichearings@
irs.gov (preferred) or by telephone at
(202) 317-5177 (not a toll-free number)
at least three (3) days prior to the date
that the telephonic hearing is
scheduled.

Any questions regarding speaking at
or attending a public hearing may also
be emailed to publichearings@irs.gov.

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2021-02146 Filed 2—2—-21; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-115057-20]
RIN 1545-BP98

Mandatory 60-Day Postponement of
Certain Tax-Related Deadlines by
Reason of a Federally Declared
Disaster; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Proposed rule; notice of hearing.

SUMMARY: This document provides a
notice of public hearing on proposed
regulations relating to the new
mandatory 60-day postponement of
certain time-sensitive tax-related
deadlines by reason of a Federally
declared disaster.

DATES: The public hearing is being held
on Tuesday, March 23, 2021 at 10:00
a.m. The IRS must receive speakers’
outlines of the topics to be discussed at
the public hearing by Monday, March
15, 2021. If no outlines are received by
March 15, 2021, the public hearing will
be cancelled.

ADDRESSES: The public hearing is being
held by teleconference. Individuals who
want to testify (by telephone) at the
public hearing must send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of the
email must contain the regulation
number [REG-115057-20] and the word
TESTIFY. For example, the subject line
may say: Request to TESTIFY at Hearing
for REG-115057-20. The email must
include the name(s) of the speaker(s)
and title(s). Send outline submissions
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-115057—
20). The email must be received by
March 15, 2021.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
William V. Spatz at (202) 317-5461;
concerning submissions of comments,

the hearing, and the access code to
attend the hearing by teleconferencing,
Regina Johnson at (202) 317-5177 (not
toll-free numbers) or publichearings@
irs.gov. If emailing please put Attend,
Testify, or Agenda Request and [REG—
115057-20] in the email subject line.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking REG—
115057-20 that was published in the
Federal Register on Wednesday,
January 13, 2021, 86 FR 2607.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments telephonically
at the hearing that previously submitted
written comments by March 15, 2021,
must submit an outline on the topics to
be addressed and the amount of time to
be devoted to each topic by March 15,
2021.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available by
emailing your request to
publichearings@irs.gov. Please put
“REG-115057-20" Agenda Request” in
the subject line of the email.

Individuals who want to attend (by
telephone) the public hearing must also
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject
line of the email must contain the
regulation number [REG-115057-20]
and the word ATTEND. For example,
the subject line may say: Request to
ATTEND Hearing for REG-115057-20.
The email requesting to attend the
public hearing must be received by 5:00
p-m. two (2) business days before the
date that the hearing is scheduled.

The telephonic hearing will be made
accessible to people with disabilities. To
request special assistance during the
telephonic hearing please contact the
Publications and Regulations Branch of
the Office of Associate Chief Counsel
(Procedure and Administration) by
sending an email to publichearings@
irs.gov (preferred) or by telephone at
(202) 317-5177 (not a toll-free number)
at least three (3) days prior to the date
that the telephonic hearing is
scheduled.


mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
mailto:publichearings@irs.gov
http://www.regulations.gov

7988 Federal Register/Vol. 86, No. 21/ Wednesday, February 3, 2021/Proposed Rules

Any questions regarding speaking at
or attending a public hearing may also
be emailed to publichearings@irs.gov.

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel (Procedure
and Administration).

[FR Doc. 2021-02183 Filed 2—2-21; 8:45 am|]
BILLING CODE 4830-01-P
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-04-2021]

Foreign-Trade Zone (FTZ) 22—
Chicago, lllinois, Notification of
Proposed Production Activity, AbbVie,
Inc. (Pharmaceutical Products), North
Chicago and Lake County, lllinois

AbbVie, Inc. (AbbVie) submitted a
notification of proposed production
activity to the FTZ Board for its
facilities in North Chicago and Lake
County, lllinois. The notification
conforming to the requirements of the
regulations of the FTZ Board (15 CFR
400.22) was received on January 27,
2021.

AbbVie already has authority to
produce pharmaceutical products
within Subzone 228S. The current
request would add a finished product
and a foreign status material to the
scope of authority. Pursuant to 15 CFR
400.14(b), additional FTZ authority
would be limited to the specific foreign-
status material and specific finished
product described in the submitted
notification (as described below) and
subsequently authorized by the FTZ
Board.

Production under FTZ procedures
could exempt AbbVie from customs
duty payments on the foreign-status
materials/components used in export
production. On its domestic sales, for
the foreign-status materials/components
noted below and in the existing scope
of authority, AbbVie would be able to
choose the duty rates during customs
entry procedures that applies to
IMBRUVICA® tablets (duty-free).
AbbVie would be able to avoid duty on
foreign-status components which
become scrap/waste. Customs duties
also could possibly be deferred or
reduced on foreign-status production
equipment.

The material sourced from abroad is
Ibrutinib active pharmaceutical

ingredient (duty rate 6.5%). The request
indicates that Ibrutinib is subject to
duties under Section 301 of the Trade
Act of 1974 (Section 301), depending on
the country of origin. The applicable
Section 301 decisions require subject
merchandise to be admitted to FTZs in
privileged foreign status (19 CFR
146.41).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is March
15, 2021.

A copy of the notification will be
available for public inspection in the
“Reading Room” section of the Board’s
website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Christopher Wedderburn at
Chris.Wedderburn@trade.gov.

Dated: January 28, 2021.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2021-02234 Filed 2—2-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-833]

Citric Acid and Certain Citrate Salts
From Thailand: Partial Rescission of
Antidumping Duty Administrative
Review, 2019-2020

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is rescinding the
administrative review of the
antidumping duty order on citric acid
and certain citrate salts (citric acid) from
Thailand covering the period of review
(POR) July 1, 2019, through June 30,
2020, in part, with respect to Niran
(Thailand) Co., Ltd. (Niran), based on a
timely withdrawal of the request for
review for Niran.

DATES: Applicable February 3, 2021.
FOR FURTHER INFORMATION CONTACT: ]Oy
Zhang, AD/CVD Operations, Office III,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-1168.

SUPPLEMENTARY INFORMATION:

Background

On July 1, 2020, Commerce published
in the Federal Register a notice of
opportunity to request an administrative
review of the antidumping duty order
on citric acid from Thailand for the
period July 1, 2019, through June 30,
2020.1 Based on timely requests from
COFCO Biochemical (Thailand) Co.,
Ltd. (COFCO), Sunshine Biotech
International Co., Ltd. (Sunshine), and
Archer Daniels Midland Company,
Cargill, Incorporated, and Tate & Lyle
Ingredients Americas LLC, domestic
producers of the subject merchandise
and petitioners in the original
investigation (collectively, the
petitioners),2 on September 3, 2020, in
accordance with 751(a)(1) of the Tariff
Act of 1930, as amended (the Act),
Commerce published in the Federal
Register a notice of initiation of
administrative review covering COFCO,
Sunshine, and Niran.? On September
17, 2020, Commerce selected COFCO
and Sunshine for individual
examination and issued the
antidumping duty questionnaire to the
companies.4

On September 18, 2020, Niran filed a
no-shipment certification.> On October
8, 2020, U.S. Customs and Border
Protection (CBP) confirmed that there
were no shipments of subject
merchandise from Niran during the

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 85 FR 39531
(July 1, 2020).

2 See COFCO’s Letter, “Citric Acid and Certain
Citrate Salts from Thailand: Request for
Administrative Review,” dated July 28, 2020; see
also Sunshine’s Letter, “Antidumping Duty
Investigation of Citric Acid and Certain Gitrate Salts
from Thailand: Sunshine Biotech Request for
Review,” dated July 31, 2020; and Petitioners’
Letter, “Citric Acid and Certain Citrate Salts From
Thailand: Petitioners’ Request For Administrative
Review,” dated July 30, 2020 (the petitioners
requested review of COFCO, Sunshine, and Niran).

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 85 FR
172 (September 3, 2020).

4 See Memorandum, “Antidumping Duty
Administrative Review of Citric Acid and Certain
Citrate Salts from Thailand; 2019-2020: Selection of
Respondents for Individual Examination,” dated
September 17, 2020. See also Antidumping
Questionnaires sent to COFCO and Sunshine, dated
September 21, 2020.

5 See Niran’s Letter, “Citric Acid and Certain
Citrate Salts from Thailand: No Shipment
Certification,” dated September 18, 2020.
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POR.® On November 19, 2020, the
petitioners withdrew their request for an
administrative review with respect to
Niran.”

Scope of the Order

The merchandise covered by the order
is citric acid and certain citrate salts
from Thailand. The scope of the order
includes all grades and granulation sizes
of citric acid, sodium citrate, and
potassium citrate in their unblended
forms, whether dry or in solution, and
regardless of packaging type. The scope
also includes blends of citric acid,
sodium citrate, and potassium citrate; as
well as blends with other ingredients,
such as sugar, where the unblended
form(s) of citric acid, sodium citrate,
and potassium citrate constitute 40
percent or more, by weight, of the blend.

The scope also includes all forms of
crude calcium citrate, including
dicalcium citrate monohydrate, and
tricalcium citrate tetrahydrate, which
are intermediate products in the
production of citric acid, sodium citrate,
and potassium citrate.

The scope includes the hydrous and
anhydrous forms of citric acid, the
dihydrate and anhydrous forms of
sodium citrate, otherwise known as
citric acid sodium salt, and the
monohydrate and monopotassium forms
of potassium citrate. Sodium citrate also
includes both trisodium citrate and
monosodium citrate which are also
known as citric acid trisodium salt and
citric acid monosodium salt,
respectively.

The scope does not include calcium
citrate that satisfies the standards set
forth in the United States Pharmacopeia
and has been mixed with a functional
excipient, such as dextrose or starch,
where the excipient constitutes at least
2 percent, by weight, of the product.

Citric acid and sodium citrate are
classifiable under 2918.14.0000 and
2918.15.1000 of the Harmonized Tariff
Schedule of the United States (HTSUS),
respectively. Potassium citrate and
crude calcium citrate are classifiable
under 2918.15.5000 and, if included in
a mixture or blend, 3824.99.9295 of the
HTSUS. Blends that include citric acid,
sodium citrate, and potassium citrate
are classifiable under 3824.99.9295 of
the HTSUS. Although the HTSUS
subheadings are provided for

6 See Memorandum, ‘“Citric Acid and Certain
Citrate Salts from Thailand (A-549-833): No
shipments inquiry with respect to the company
listed below during the period 7/1/2019 through 6/
30/2020,” dated October 9, 2020.

7 See Petitioners’ Letter, “Citric Acid and Certain
Citrate Salts From Thailand: Partial Withdrawal of
Request For Administrative Review,” dated
November 19, 2020.

convenience and customs purposes, the
written description of the merchandise
is dispositive.

Partial Rescission of Administrative
Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if a party who requested the review
withdraws the request within 90 days of
the date of publication of notice of
initiation of the requested review. The
aforementioned withdrawal request was
timely submitted, and no other
interested party requested an
administrative review of this particular
company. Therefore, in accordance with
19 CFR 351.213(d)(1), and consistent
with our practice,® we are rescinding
this review of the antidumping duty
order on citric acid from Thailand, in
part, with respect to Niran.

The review will continue with respect
to COFCO and Sunshine.

Assessment

Commerce will instruct CBP to assess
antidumping duties on all appropriate
entries. For Niran, for which this review
is rescinded, antidumping duties shall
be assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, during the period July 1,
2019, through June 30, 2020, in
accordance with 19 CFR
351.212(c)(1)(i). Commerce intends to
issue appropriate assessment
instructions to CBP no earlier than 35
days after the date of publication of this
rescission notice in the Federal
Register.

Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

8 See, e.g., Certain Lined Paper Products from
India: Notice of Partial Rescission of Antidumping
Duty Administrative Review and Extension of Time
Limit for the Preliminary Results of Antidumping
Duty Administrative Review, 74 FR 21781 (May 11,
2009); see also Carbon Steel Butt-Weld Pipe Fittings
from Thailand: Rescission of Antidumping Duty
Administrative Review, 74 FR 7218 (February 13,
2009).

Notification Regarding Administrative
Protective Order

This notice serves as a final reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under an APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

Notification to Interested Parties

This notice is issued and published in
accordance with sections 751(a)(1) and
777(1)(1) of the Act, and 19 CFR
351.213(d)(4).

Dated: January 29, 2021.

James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2021-02232 Filed 2—2—21; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-489-843]

Prestressed Concrete Steel Wire
Strand From the Republic of Turkey:
Countervailing Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (Commerce) and the
International Trade Commission (ITC),
Commerce is issuing a countervailing
duty order on prestressed concrete steel
wire strand (PC strand) from the
Republic of Turkey (Turkey).

DATES: Applicable February 3, 2021.

FOR FURTHER INFORMATION CONTACT:
Jacob Garten at (202) 482-3342, AD/
CVD Operations, Enforcement and
Compliance, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On December 11, 2020, Commerce
published its affirmative final
determination in the countervailing
duty investigation of PC Strand from
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Turkey.! On January 25, 2021, the ITC
notified Commerce of its final
determination, pursuant to sections
705(b)(1)(A)(i) and 705(d) of the Tariff
Act of 1930, as amended (the Act), that
an industry in the United States is
materially injured by reason of
subsidized imports of PC strand from
Turkey.2

Scope of the Order

The scope of the investigation is PC
strand from Turkey. For a complete
description of the scope of this order,
see the appendix to this notice.

Countervailing Duty Order

On January 25, 2021, in accordance
with sections 705(b)(1)(A)(i) and 705(d)
of the Act, the ITC notified Commerce
of its final determination in this
investigation, in which it found that an
industry in the United States s
materially injured by reason of imports
of PC strand from Turkey.3 As a result,
and in accordance with sections
705(c)(2) and 706 of the Act, we are
issuing this countervailing duty order.
Because the ITC determined that
imports of PC strand from Turkey are
materially injuring a U.S. industry,
unliquidated entries of such
merchandise from Turkey, entered or
withdrawn from warehouse for
consumption, are subject to the
assessment of countervailing duties.

Countervailing duties will be assessed
on unliquidated entries of PC strand
from Turkey entered, or withdrawn
from warehouse, for consumption on or
after September 21, 2020, the date of
publication of the Preliminary
Determination,* but will not include
entries occurring after the expiration of
the provisional measures period and
before the publication of the ITC’s final
injury determination under section
705(b) of the Act, as further described
below.

Suspension of Liquidation and Cash
Deposits

In accordance with section 706 of the
Act, Commerce will direct CBP to
suspend liquidation of PC strand from

1 See Prestressed Concrete Steel Wire Strand from
the Republic of Turkey: Final Affirmative
Countervailing Duty Determination and Final
Negative Critical Circumstances Determination, 85
FR 80005 (December 11, 2020) (Final
Determination).

2 See ITC’s Letter, “Notification of ITC Final
Determinations,” dated January 25, 2021 (ITC
Notification Letter).

3 See ITC Notification Letter.

4 See Prestressed Concrete Steel Wire from the
Republic of Turkey: Preliminary Affirmative
Countervailing Duty Determination, Preliminary
Affirmative Critical Circumstances Determination,
in Part, 85 FR 59287 (September 21, 2020)
(Preliminary Determination).

Turkey, as described in the appendix to
this notice, effective on the date of
publication of the ITC’s notice of final
determination in the Federal Register,
and to assess, upon further instruction
by Commerce, pursuant to section
706(a)(1) of the Act, countervailing
duties for each entry of the subject
merchandise in an amount based on the
net countervailable subsidy rate for the
subject merchandise. On or after the
publication of the ITC’s final injury
determination in the Federal Register,
CBP must require, at the same time as
importers would normally deposit
estimated import duties on this
merchandise, cash deposits for each
entry of subject merchandise equal to
the rates noted below. These
instructions suspending liquidation will
remain in effect until further notice.

Subsidy rate

Company (percent)
Celik Halat ve Tel San A.S.5 ............... 158.44
Guney Celik Hasir ve Demir . 30.78
All Others® ..o 94.61

Provisional Measures

Section 703(d) of the Act states that
instructions issued pursuant to an
affirmative preliminary determination
may not remain in effect for more than
four months. In the underlying
investigation, Commerce published the
Preliminary Determination on
September 21, 2020. As such, the four-
month period beginning on the date of
the publication of the Preliminary
Determination ended on January 19,
2021. Furthermore, section 707(b) of the
Act states that definitive duties are to
begin on the date of publication of the
ITC’s final injury determination.

Therefore, in accordance with section
703(d) of the Act, we will instruct CBP
to terminate the suspension of
liquidation and to liquidate, without
regard to countervailing duties,
unliquidated entries of PC strand from
Turkey, entered, or withdrawn from
warehouse, for consumption, on or after
January 20, 2021, the date on which the
provisional measures expired, until and
through January 28, 2021, the day
preceding the date of publication of the
ITC’s final injury determination in the
Federal Register.” Suspension of
liquidation will resume on January 29,

5 Commerce found the following companies to be
cross-owned with Celik Halat: Dogan Sirketler
Grubu Holding A.S. and Adilbey Holding A.S. See
Final Determination, 85 FR at 80006 n.8.

6 The all-others rate applies to all other producers
or exporters not specifically listed.

7 See Prestressed Concrete Steel Wire Strand from
Argentina, Colombia, Egypt, Netherlands, Saudi
Arabia, Taiwan, Turkey, and the United Arab
Emirates; Determinations, 86 FR 7564 (January 29,
2021).

2021, the date of publication of the
ITC’s final determination in the Federal
Register.

Notifications to Interested Parties

This notice constitutes the
countervailing duty order with respect
to PC strand from Turkey, pursuant to
section 706(a) of the Act. Interested
parties can find a list of countervailing
duty orders currently in effect at http://
enforcement.trade.gov/stats/
iastats1.html. This order is published in
accordance with section 706(a) of the
Act and 19 CFR 351.211(b).

Dated: January 29, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix—Scope of the Order

The merchandise covered by this order is
prestressed concrete steel wire strand (PC
strand), produced from wire of non-stainless,
non-galvanized steel, which is suitable for
use in prestressed concrete (both
pretensioned and post-tensioned)
applications. The product definition
encompasses covered and uncovered strand
and all types, grades, and diameters of PC
strand. PC strand is normally sold in the
United States in sizes ranging from 0.25
inches to 0.70 inches in diameter. PC strand
made from galvanized wire is only excluded
from the scope if the zinc and/or zinc oxide
coating meets or exceeds the 0.40 oz./ft2
standard set forth in ASTM—-A—-475.

The PC strand subject to this order is
currently classifiable under subheadings
7312.10.3010 and 7312.10.3012 of the
Harmonized Tariff Schedule of the United
States (HTSUS). Although the HTSUS
subheadings are provided for convenience
and customs purposes, the written
description of the scope of this order is
dispositive.

[FR Doc. 2021-02335 Filed 2—2-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Rice University, et. al; Notice of
Decision on Applicationfor Duty-Free
Entry of Scientific Instruments

This is a decision pursuant to Section
6(c) of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, as amended by
Pub. L. 106-36; 80 Stat. 897; 15 CFR
part 301). On November 25, 2020, the
Department of Commerce published a
notice in the Federal Register
requesting public comment on whether
instruments of equivalent scientific
value, for the purposes for which the
instruments identified in the docket(s)
below are intended to be used, are being
manufactured in the United States. See
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Application(s) for Duty-Free Entry of
Scientific Instruments, 85 FR 75302-03,
November 25, 2020 (Notice). We
received no public comments.

Docket Number: 20—-008. Applicant:
Rice University, 6100 Main Street,
Houston, TX 77005. Instrument: Signal
Acquisition ASCI. Manufacturer:
LiMicro, China. Intended Use: See
Notice at 85 FR 75302-03, November
25, 2020. Comments: None received.
Decision: Approved. We know of no
instruments of equivalent scientific
value to the foreign instruments
described below, for such purposes as
this is intended to be used, that were
being manufactured in the United States
at the time of order. Reasons: According
to the applicant, the instrument will be
used to study and investigate in-vivo
large-scale, high-density, long-term,
neutral recording to integrate the signal
acquisition instrument that it plans to
purchase with its custom developed
ultra-flexible nano electronic thread
(NET) microelectrodes as a neural
recording system to monitor chronic
neural signals in freely behaving
animals. The applicant also plans to
investigate the formation of connections
between various brain regions and the
evolution of the neutral connections
over extended periods. This large-scale,
high-density, long-term neural recording
study has the potential to help
understand the fundamental
mechanisms of neural circuitry and
explore treatments for neurological
conditions.

Docket Number: 20-009. Applicant:
University of Chicago, Chemistry
E005A, 929 E 57th Street (loading
docket behind 5741 S Drexel Avenue),
Chicago, IL 60637. Instrument: White
Dwarf Optimal Parametric Amplifier
System (OPCPA). Manufacturer: Class 5
Photonics, GmbH, Germany. Intended
Use: According to the applicant, the
instrument will be used to study and
determine how the local electronic
structure of nanostructured materials is
related to their morphology, and
directly measure the electronic
transitions at buried interfaces in
materials, controlling anisotropic charge
transport via photoinduced strain
effects, manipulating energy transfer in
polaritonic systems. The OPCPA is a
work-horse laser system for
simultaneous use with multiple
experiments. The experiments to be
conducted involve time-resolved
photoemission microscopy of both
occupied and unoccupied electronic
structure of materials, heterodyned
electronic sum-frequency-generation
spectroscopy, transient absorption
spectroscopy.

Dated: January 28, 2021.
Richard Herring,

Director, Subsidies Enforcement, Enforcement
and Compliance.

[FR Doc. 2021-02233 Filed 2—2-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XA850]

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold meetings of the following: Law
Enforcement Committee; Habitat and
Ecosystem-Based Management
Committee, Mackerel Cobia Committee,
Snapper Grouper Committee; Dolphin
Wahoo Committee; Southeast Data,
Assessment and Review (SEDAR)
Committee (partially Closed Session);
and Executive Committee. The meeting
week will also include a formal public
comment session and a meeting of the
Full Council. Due to public health
concerns associated with COVID-19 and
current travel restrictions the meeting
will be held via webinar.

DATES: The Council meeting will be
held from 12:30 p.m. on Monday, March
1, 2021 until 12 p.m. on Friday, March
5,2021.

ADDRESSES:

Meeting address: The meeting will be
held via webinar. Webinar registration
is required. Details are included in
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer,
SAFMCG; phone: (843) 302—8440 or toll
free: (866) SAFMC-10; fax: (843) 769—
4520; email: kim.iverson@safmec.net.
SUPPLEMENTARY INFORMATION: Meeting
information, including agendas,
overviews, and briefing book materials
will be posted on the Council’s website
at: http://safmc.net/safmc-meetings/
council-meetings/. Webinar registration
links for each meeting day will also be
available from the Council’s website.

Public comment: Written comments
may be directed to John Carmichael,
Executive Director, South Atlantic
Fishery Management Council (see
Council address) or electronically via
the Council’s website at http://

safmec.net/safmc-meetings/council-
meetings/. Comments received by close
of business the Monday before the
meeting (2/22/21) will be compiled,
posted to the website as part of the
meeting materials, and included in the
administrative record; please use the
Council’s online form available from the
website. Written comments submitted
after the Monday before the meeting
must use the Council’s online form
available from the website. Comments
will automatically be posted to the
website and available for Council
consideration. Comments received prior
to 9 a.m. on Thursday, March 4, 2021
will be a part of the meeting
administrative record.

The items of discussion in the
individual meeting agendas are as
follows:

Council Session I, Monday, March 1,
2021, 12:30 p.m. until 3:30 p.m.

The Council will receive an update on
the Acceptable Biological Catch (ABC)
Control Rule Amendment and review an
Exempted Fishing Permit (EFP) request
and provide recommendations. The
Council will also receive a presentation
on the Regional Electronic Technologies
Plan: 2020-2024 from NOAA Fisheries
and receive a presentation on the Kitty
Hawk Offshore Wind Project.

Law Enforcement Committee, Monday,
March 1, 2021, 3:30 p.m. until 4:30 p.m.

The Committee will receive a report
from the Law Enforcement Advisory
Panel (AP), review the structure of the
Law Enforcement AP, and provide
recommendations.

Habitat Protection and Ecosystem-
Based Management Committee,
Tuesday, March 2, 2021, 8:30 a.m. until
10 a.m.

The Committee will review
Amendment 10 to the Coral Fishery
Management Plan (FMP) addressing
modifications to area closures for the
deepwater shrimp fishery and is
scheduled to approve for public
hearings. The Committee will also
receive updates on the Fishery
Ecosystem Plan (FEP) II Roadmap and
the Habitat and Ecosystem Blueprint,
and approve agenda items for the next
meeting of the Habitat Protection and
Ecosystem-Based Management AP.

Mackerel Cobia Committee, Tuesday,
March 2, 2021, 10 a.m. until 12 p.m.

The Committee will review the
Coastal Migratory Pelagic (CMP)
Framework Amendment 10 addressing
management measures for Atlantic king
mackerel and receive an update on CMP
Amendment 32 addressing management
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measures to end overfishing for Gulf of
Mexico cobia. The Committee will also
review a white paper on a possible joint
Spanish Mackerel AP with the Atlantic
States Marine Fisheries Commission
and approve agenda items for the next
meeting of the Mackerel Cobia Advisory
Panel.

Snapper Grouper Committee, Tuesday,
March 2, 2021, 1:30 p.m. until 5:30 p.m.
and Wednesday, March 3, 2021 from
8:30 a.m. until 10 a.m.

The Committee will receive a fishery
overview and presentation on the recent
stock assessment for snowy grouper,
review Amendment 48 to the Snapper
Grouper FMP addressing Wreckfish ITQ
Modernization, and review public
scoping comments and analyses for
Amendment 50 to the Snapper Grouper
FMP pertaining to measures to end
overfishing and revise the rebuilding
plan for red porgy. The Committee will
review Amendment 49 to the Snapper
Grouper FMP addressing catch levels
and management measures for greater
amberjack and is scheduled to approve
the amendment for scoping.

The Committee will also receive
updates on regional research projects on
greater amberjack and red snapper, an
update from NOAA Fisheries on red
snapper recreational landings and status
of the 2021 red snapper season, and
approve agenda items for the next
meeting of the Snapper Grouper AP.

Dolphin Wahoo Committee,
Wednesday, March 3, 2021, 10 a.m.
until 12 p.m. and 1:30 p.m. until 3:45
p-m.

The Committee will review public
hearing comments as well as actions
and alternatives for Amendment 10 to
the Dolphin Wahoo FMP with actions
addressing revisions to recreational data
and catch level recommendations,
modifications to recreational
accountability measures, measures to
allow properly permitted commercial
vessels with trap, pot or buoy gear on
board to possess commercial quantities
of dolphin and wahoo, remove the
Operator Card requirement, reduce the
recreational vessel limit for dolphin,
reduce the recreational bag limit and
establish a recreational vessel limit for
wahoo, and allow filleting of dolphin at
sea on board charter or headboat vessels
in waters north of the Virginia/North
Carolina border. The Committee will
also review the updated goals and
objectives of the Dolphin Wahoo FMP
and provide recommendations for
timing of the next Dolphin Wahoo AP
meeting.

Formal Public Comment, Wednesday,
March 3, 2021, 4 p.m.—Public

comment will be accepted via webinar
on all items on the Council meeting
agenda. Highlighted items: Public
scoping comments will be accepted
during this time for Amendment 48 to
the Snapper Grouper FMP (Wreckfish
ITQ Modernization) and Framework
Amendment 10 to the Coastal Migratory
Pelagics FMP (king mackerel).
Additionally, the Council is scheduled
to approve Amendment 49 to the
Snapper Grouper FMP (greater
amberjack) for public scoping and
Amendment 10 to the Coral FMP
(deepwater shrimp area closures) for
public hearings. Hearings for Snapper
Grouper Amendment 49 and Coral
Amendment 10 will be held at later
dates. The Council Chair will determine
the amount of time provided to each
commenter based on the number of
individuals wishing to comment.

SEDAR Committee, Thursday, March 4,
2021, 8:30 a.m. until 10:30 a.m.
(Partially Closed Session)

The Committee will make
appointments for the SEDAR 79 stock
assessment for mutton snapper during
Closed Session. In Open Session, the
Committee will receive an update on the
SEDAR 76 stock assessment for South
Atlantic black sea bass.

Executive Committee, Thursday, March
4, 2021, 10:30 a.m. until 12 p.m.

The Committee will review updates to
the Council’s Advisory Panel Policy, a
proposed Council Symposium Series
addressing various topics, updates to
the Council’s Handbook and the
Council’s 2021 Workplan.

Council Session II, Thursday, March 4,
2021, 1:30 p.m. until 5 p.m. and Friday,
March 5, 2021 from 8:30 a.m. until 12
p-m.

The Council will receive a report from
the Executive Director, staff updates on
development of the Council’s Allocation
Tool to determine sector allocations,
Climate Change Scenario Planning and
the Council’s Gitizen Science Program.
A demonstration of the new Fish Rules
mobile app for commercial regulations
will be provided.

The Council will receive a report from
the Council’s Recreational Reporting
Working Group.

NOAA Fisheries Southeast Fisheries
Science Center staff will provide an
update on the pandemic’s impacts on
sampling and monitoring and a report
on the status of commercial electronic
logbooks. NOAA Fisheries Southeast
Regional Office staff will provide an
update on the status of For-Hire
Electronic Reporting and the status of
their evaluation of bycatch reporting

efforts in the South Atlantic. The
Council will also receive a Protected
Resources report.

The Council will receive reports from
the following committees: Law
Enforcement; Habitat Protection and
Ecosystem-Based Management; Snapper
Grouper; Dolphin Wahoo; Mackerel
Cobia; SEDAR; and Executive.

The Council will receive agency and
liaison reports, discuss other business
and upcoming meetings, and take action
as necessary.

Documents regarding these issues are
available from the Council office (see
ADDRESSES).

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for auxiliary aids should be
directed to the council office (see
ADDRESSES) 5 days prior to the meeting.

Note: The times and sequence specified in
this agenda are subject to change.

(Authority: 16 U.S.C. 1801 et seq.)
Dated: January 29, 2021.

Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-02247 Filed 2—2-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XA815]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Naval Base San
Diego Pier 6 Replacement Project, San
Diego, California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.
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SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given
that NMFS has issued an incidental
harassment authorization (IHA) to the
U.S. Navy (Navy) to incidentally harass,
by Level B harassment only, marine
mammals during activities associated
with the Naval Base San Diego Pier 6
Replacement Project in San Diego,
California.

DATES: This Authorization is effective
from October 1, 2021 through
September 30, 2022.

FOR FURTHER INFORMATION CONTACT:
Dwayne Meadows, Ph.D., Office of
Protected Resources, NMFS, (301) 427—
8401. Electronic copies of the
application and supporting documents,
as well as a list of the references cited
in this document, may be obtained
online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “‘take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stocks for
taking for certain subsistence uses
(referred to in shorthand as

“mitigation”’); and requirements
pertaining to the mitigation, monitoring
and reporting of the takings are set forth.
The definitions of all applicable
MMPA statutory terms cited above are
included in the relevant sections below.

Summary of Request

On July 14, 2020, NMFS received an
application from the Navy requesting an
IHA to take small numbers of California
sea lions incidental to pile driving and
removal associated with the Naval Base
San Diego Pier 6 Replacement Project.
The application was deemed adequate
and complete on November 25, 2020.
The Navy’s request is for take of a small
number of California sea lions by Level
B harassment. Neither the Navy nor
NMEF'S expects serious injury or
mortality to result from this activity
and, therefore, an ITHA is appropriate.

Description of Proposed Activity

Overview

The purpose of the project is to
remove and replace a decaying and
inadequate pier for Navy ships.
Specifically, in-water construction work
includes removing the existing pier (by
vibratory pile extraction, water jetting,
hydraulic underwater chainsaw, direct
pulling, and/or pile clippers) consisting
of a total of 1,998 12 to 24-inch piles,
after removing above water structures
and utilities. Once demolition has
opened up space, construction will
begin in the same location on a new pier
measuring 37 meters (m) (120 feet (ft))
wide by 457 m (1,500 ft) long. New
construction work involves impact
driving of 966 piles. This includes 528
24-inch structural concrete piles, 208
24-inch concrete fender piles, 4 20-inch
piles for a load-out ramp, and 226 16-
inch fiberglass secondary and corner
fender piles. Pile driving/removal is
expected to take no more than 250 days.
Pile driving would be by vibratory pile
driving until resistance is too great and
driving would switch to an impact
hammer.

A detailed description of the planned
project is provided in the Federal
Register notice for the proposed IHA (85
FR 80027; December 11, 2020). Since
that time, no changes have been made
to the planned activities. Therefore, a
detailed description is not provided
here. Please refer to that Federal
Register notice for the description of the
specific activity.

Comments and Response

A notice of NMFS’s proposal to issue
an THA to the Navy was published in
the Federal Register on December 11,

2020 (85 FR 80027). That notice
described, in detail, the Navy’s activity,
the marine mammal species that may be
affected by the activity, and the
anticipated effects on marine mammals.
During the 30-day public comment
period, NMFS received no public
comment or comment letter from the
Marine Mammal Commission.

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock
Assessment Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website (https://
www.fisheries.noaa.gov/find-species).

Table 1 lists all species with expected
potential for occurrence in the project
area in San Diego Bay and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and Endangered Species Act
(ESA) and potential biological removal
(PBR), where known. For taxonomy, we
follow Committee on Taxonomy (2020).
PBR is defined by the MMPA as the
maximum number of animals, not
including natural mortalities, that may
be removed from a marine mammal
stock while allowing that stock to reach
or maintain its optimum sustainable
population (as described in NMFS’s
SARs). While no mortality is anticipated
or authorized here, PBR and annual
serious injury and mortality from
anthropogenic sources are included here
as gross indicators of the status of the
species and other threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. Pacific SARs (e.g., Caretta
et al., 2020).


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
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TABLE 1—SPECIES THAT SPATIALLY CO-OCCUR WITH THE ACTIVITY TO THE DEGREE THAT TAKE IS REASONABLY LIKELY

TO OCCUR
ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; (CV, Nmin, most recent PBR M/SI3
strategic abundance survey) 2
(Y/N)1
Order Carnivora—Superfamily Pinnipedia
Family Otariidae (eared seals and sea lions):
California Sea Lion ........ccceeeee. Zalophus californianus .............. United States ........ccccceeveveveeennes - - N 257,606 (N/A, 233,515, 14,011 >321
2014).

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.
2NMFS marine mammal stock assessment reports online at: https:.//www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assess-
ments. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance.
3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual Morality/Serious Injury (M/SI) often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV as-
sociated with estimated mortality due to commercial fisheries is presented in some cases.

California sea lions (Zalophus
californianus) spatially co-occur with
the activity to the degree that take is
reasonably likely to occur, and we are
authorizing take of this species. Other
marine mammal species observed in
San Diego Bay are the coastal bottlenose
dolphin (Tursiops truncatus), which is
regularly seen in the North Bay; Pacific
harbor seal (Phoca vitulina), which
frequently enters the North Bay; and
common dolphins (Delphinus spp.),
which are rare visitors in the North Bay.
Gray whales (Eschrichtius robustus) are
occasionally sighted near the mouth of
San Diego Bay during their winter
migration (Naval Facilities Engineering
Command, Southwest and Port of San
Diego Bay, 2013). Based on many years
of observations and numerous Navy-
funded surveys in San Diego Bay
(Merkel and Associates, Inc., 2008;
Sorensen and Swope, 2010; Graham and
Saunders, 2014; Tierra Data Inc., 2016),
these other marine mammals rarely
occur south of the Coronado Bay Bridge,
are not known to occur near Naval Base
San Diego, and any occurrence in the
project area would be very rare.
Therefore, while coastal bottlenose
dolphins, Pacific harbor seals, common
dolphins, and gray whales have been
reported in San Diego Bay, they are not
anticipated to occur in the project area
and no take of these species is
anticipated or authorized.

A detailed description of the of the
species likely to be affected by the
Navy’s project, including brief
introductions to the species and
relevant stocks as well as available
information regarding population trends
and threats, and information regarding
local occurrence, were provided in the
Federal Register notice for the proposed
IHA (85 FR 80027; December 11, 2020);
since that time, we are not aware of any

changes in the status of these species
and stocks; therefore, detailed
descriptions are not provided here.
Please refer to that Federal Register
notice for these descriptions. Please also
refer to NMFS’ website (https://
www.fisheries.noaa.gov/find-species) for
generalized species accounts.

Potential Effects of Specified Activities
on Marine Mammals and their Habitat

The effects of underwater noise from
the Navy’s construction activities have
the potential to result in behavioral
harassment of marine mammals in the
vicinity of the survey area. The notice
of proposed IHA (85 FR 80027;
December 11, 2020) included a
discussion of the effects of
anthropogenic noise on marine
mammals and the potential effects of
underwater noise from the Navy’s
construction activities on marine
mammals and their habitat. That
information and analysis is incorporated
by reference into this final IHA
determination and is not repeated here;
please refer to the notice of proposed
IHA (85 FR 80027; December 11, 2020).

Estimated Take

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which will
inform both NMFS’ consideration of
“small numbers” and the negligible
impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal

stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would be by Level B
harassment, as use of the acoustic
source (i.e., vibratory or impact pile
driving) has the potential to result in
disruption of behavioral patterns for
individual marine mammals. Based on
the nature of the activity and the
anticipated effectiveness of the
mitigation measures (i.e., shutdown)—
discussed in detail below in Mitigation
section, Level A harassment is neither
anticipated nor authorized.

As described previously, no mortality
is anticipated or authorized for this
activity. Below we describe how the
take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. We note
that while these basic factors can
contribute to a basic calculation to
provide an initial prediction of takes,
additional information that can
qualitatively inform take estimates is
also sometimes available (e.g., previous
monitoring results or average group
size). Due to the lack of marine mammal
density, NMFS relied on local
occurrence data and group size to
estimate take. Below, we describe the
factors considered here in more detail
and present the take estimate.


https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
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Acoustic Thresholds

NMFS recommends the use of
acoustic thresholds that identify the
received level of underwater sound
above which exposed marine mammals
would be reasonably expected to be
behaviorally harassed (equated to Level
B harassment) or to incur Permanent
Threshold Shift (PTS) of some degree
(equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2012). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMEFS uses a generalized acoustic

threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 decibel (dB) re 1
microPascal (uPa) (root mean square
(rms)) for continuous (e.g., vibratory
pile-driving) and above 160 dB re 1 uPa
(rms) for non-explosive impulsive (e.g.,
impact pile driving) or intermittent (e.g.,
scientific sonar) sources.

The Navy’s proposed activity includes
the use of continuous (vibratory pile-
driving, water jetting, chainsaw and pile
clippers) and impulsive (impact pile-
driving) sources, and therefore the 120
and 160 dB re 1 pPa (rms) thresholds are
applicable. However, as discussed
above, the Navy has established that the
ambient noise in the project area is 126
dB re 1 uPa (rms). Since this is louder
than the 120 dB threshold for
continuous sources, 126 dB becomes the
effective threshold for Level B
harassment for continuous sources.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive). The Navy’s activity includes
the use of impulsive (impact pile-
driving) and non-impulsive (vibratory
pile driving/removal and other removal
methods) sources.

These thresholds are provided in
Table 2. The references, analysis, and
methodology used in the development
of the thresholds are described in NMFS
2018 Technical Guidance, which may
be accessed at https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-acoustic-technical-guidance.

TABLE 2—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans ........
High-Frequency (HF) Cetaceans .......
Phocid Pinnipeds (PW) (Underwater)
Otariid Pinnipeds (OW) (Underwater)

Cell 1 ka,flat: 219 dB LE’|_|=124hZ 183 dB
Cell 3 ka,ﬂat: 230 dB LE,MF,24h: 185 dB
Cell 5 ka,flat: 202 dB LE,HF,24h: 155 dB
Cell 7 ka,ﬂat: 218 dB LE,PW,24h: 185 dB ...
Cell 9 ka,flat: 232 dB LE,OW,24h: 203 dB

Cell 2 LE,LF,24h: 199 dB.
Cell 4 LE,MF,24h: 198 dB.
Cell 6 LE,HF,24h: 173 dB.
Cell 8 LE,pW,24h: 201 dB.
Cell 10 LE,OW,24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lpk) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1uPa3s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds, which include source levels
and transmission loss coefficient.

The sound field in the project area is
the existing background noise plus
additional construction noise from the
proposed project. Marine mammals are
expected to be affected via sound
generated by the primary components of
the project (i.e., impact pile driving,
vibratory pile removal, water jetting,
pile clippers and underwater
chainsaws).

Vibratory hammers produce constant
sound when operating, and produce
vibrations that liquefy the sediment
surrounding the pile, allowing it to
penetrate to the required seating depth
or be withdrawn more easily. An impact
hammer is a steel device that works like
a piston, producing a series of
independent strikes to drive the pile.
Impact hammering typically generates
the loudest noise associated with pile
installation. The actual durations of
each installation method vary
depending on the type and size of the
pile.

In order to calculate distances to the
Level A harassment and Level B

harassment sound thresholds for piles of
various sizes being used in this project,
NMFS used acoustic monitoring data
from other locations to develop source
levels for the various pile types, sizes
and methods (see Table 3). Data for the
removal methods including water
jetting, pile clippers and underwater
chainsaws come from data gathered at
other nearby Navy projects in San Diego
Bay (NAVFAC SW, 2020), the source
levels used are from the averages of the
maximum source levels measured, a
somewhat more conservative measure
than the median sound levels we
typically use.


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
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TABLE 3—PROJECT SOUND SOURCE LEVELS

Pile driving activity Estimated sound source level at
. 10 meters without attenuation Data source and proxy
Method Pile type dBRMS | dBSEL | dB peak

Vibratory Extraction ....... 12-inch timber/plastic .... 152 Greenbusch Group (2018).

20 and 24-inch concrete 160 Caltrans (2015), Table 1.2—2, 24-inch steel sheet.

16-inch steel .................. 160 Caltrans (2015), Table 1.2—2, 24-inch steel sheet.
Water Jetting .................. 20-inch concrete ............ 158 NAVFAC SW (2020), 24 x 30-inch concrete.
Underwater Chainsaw ... | 12 to 24-inch concrete .. 150 NAVFAC SW (2020), 16-inch concrete.”
Small Pile Clipper .... 12-inch timber/plastic .... 154 NAVFAC SW (2020), 13-inch polycarbonate.
Large Pile Clipper .... 20-inch concrete ............ 161 NAVFAC SW (2020), 24-inch concrete.
Impact Hammer ............. 20 and 24-inch concrete 176 Caltrans (2015), Table 1.2—1, 24-inch concrete.

16-inch fiberglass .......... 153 Caltrans (2015), 13-inch plastic.

Note: SEL = single strike sound exposure level; dB peak = peak sound level; rms = root mean square.

*Source level was 147 dB at 17m from source, back calculated to 150dB using transmission loss coefficient of 15.

** Average of the peak values was 166 and that value was used in modelling in Dell’Osto and Dahl (2019) rather than the absolute peak we
recommend for use in the user spreadsheet, SEL calculated from assumed strike rate in Del’'Osto and Dahl (2019).

During pile driving installation
activities, there may be times when two
pile extraction methods (pile clippers,
water jetting, underwater chainsaws or
vibratory pile removal) are used
simultaneously. The likelihood of such
an occurrence is anticipated to be
infrequent, will depend on the specific
methods chosen by the contractor, and
would be for short durations on that
day. In-water pile removal occurs
intermittently, and it is common for
removal to start and stop multiple times
as each pile is adjusted and its progress
is measured. Moreover, the Navy has

multiple options for pile removal
depending on the pile type and
condition, sediment, and how stuck the
pile is, etc. When two continuous noise
sources, such as pile clippers, have
overlapping sound fields, there is
potential for higher sound levels than
for non-overlapping sources. When two
or more pile removal methods (pile
clippers, water jetting, underwater
chainsaws or vibratory pile removal) are
used simultaneously, and the sound
field of one source encompasses the
sound field of another source, the
sources are considered additive and

combined using the following rules (see
Table 4): For addition of two
simultaneous methods, the difference
between the two sound source levels
(SSLs) is calculated, and if that
difference is between 0 and 1 dB, 3 dB
are added to the higher SSL; if
difference is between 2 or 3 dB, 2 dB are
added to the highest SSL; if the
difference is between 4 to 9 dB, 1 dB is
added to the highest SSL; and with
differences of 10 or more dB, there is no
addition (NMFS 2018b; WSDOT 2018).

TABLE 4—RULES FOR COMBINING SOUND LEVELS GENERATED DURING PILE REMOVAL

D|ffeéeSnLce in Level A zones Level B zones
Oor1dB ... Add 3 dB to the higher source level ...........cccooeviiiiiiiinnene. Add 3 dB to the higher source level.
20r3dB ... Add 2 dB to the higher source level ...........ccocoiiiiiiiiieennieen. Add 2 dB to the higher source level.
4t09dB ... Add 1 dB to the higher source level ... Add 1 dB to the higher source level.
10 dB or more .. | Add 0 dB to the higher source level ...........cccocviiiiiiiiinnnene Add 0 dB to the higher source level.

Source: Modified from USDOT 1995, WSDOT 2018, and NMFS 2018b.
Note: dB = decibels; SSL = sound source level.

There is also the possibility that
impact installation of piles could
happen simultaneously with any of the
non-impulsive removal methods over
large portions of the project as described
above. On days when this occurs the
Level A harassment zones would be
based on the zones calculated for impact
pile driving while the Level B
harassment zone would be the largest of
the zones for whatever construction
methods are being used that day.

Level B Harassment Zones

Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,

water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL =B * Log10 (R1/R2), where

TL = transmission loss in dB

B = transmission loss coefficient; for practical
spreading equals 15

R1 = the distance of the modeled SPL from
the driven pile, and

R2 = the distance from the driven pile of the
initial measurement

The recommended TL coefficient for
most nearshore environments is the
practical spreading value of 15. This
value results in an expected propagation
environment that would lie between
spherical and cylindrical spreading loss
conditions, which is the most
appropriate assumption for the Navy’s

proposed activity in the absence of
specific modelling. For this project
however, the Navy did model sound
propagation for the impact and vibratory
hammering methods (Dall’Osto and
Dahl 2019). For all other pile removal
methods we used the practical
spreading value.

The Navy determined underwater
noise would fall below the behavioral
effects threshold of 126 dB rms for
marine mammals at distances of less
than 10 to 7,140 m depending on the
pile type(s) and methods (Table 5). It
should be noted that based on the
bathymetry and geography of San Diego
Bay, sound will not reach the full
distance of the Level B harassment
isopleths in all directions. Because the
Navy’s as yet unhired contractor has not
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decided which of the various pile
removal methods it will use, we only
calculate a worst-case scenario of

simultaneous operation of two of the

loudest sound producing methods (large

pile clippers) to consider the largest

possible harassment zones for
simultaneous pile removal.

TABLE 5—LEVEL A AND LEVEL B ISOPLETHS FOR EACH PILE DRIVING TYPE AND METHOD

Pile driving activity Radial distance or maximum
modeled length x width (m)
Method Pile type Level A Level B

Vibratory EXtraction .........cccceveviiiiiiiiiiieceeee 12-inch timber/plastic ...........cccooiiiiiiii, <10 2167 x 1065
20 and 24-inch concrete .........ccccevceiieiiceesiecee e, <10 | 6,990 x 1,173
16-INCN SEEEI ..vvveieeieeeee e <10 | 7,140 x 1,595
Water Jetting .......coooriiiiiiieee 20-inch concrete ............ <10 1359
Underwater Chainsaw .. 12 to 24-inch concrete .. <10 398
Small Pile Clipper ......... 12-inch timber/plastic ....... <10 736
Large Pile Clipper ...... 20 to 24-inch concrete ..... <10 2154
Two Large Pile Clippers ... 20 to 24-inch concrete ..... <10 3415
Impact Hammer ... e 20 and 24-inch concrete .. <10 192
16-inch fiberglass ........ccccoiiiiiiiie e <10 <10

Level A Harassment Zones

When the NMFS Technical Guidance
(2016) was published, in recognition of
the fact that ensonified area/volume
could be more technically challenging
to predict because of the duration
component in the new thresholds, we
developed a User Spreadsheet that
includes tools to help predict a simple
isopleth that can be used in conjunction
with marine mammal density or
occurrence to help predict takes. We
note that because of some of the
assumptions included in the methods
used for these tools, we anticipate that
isopleths produced are typically going

to be overestimates of some degree,
which may result in some degree of
overestimate of take by Level A
harassment. However, these tools offer
the best way to predict appropriate
isopleths when more sophisticated 3D

modeling methods are not available, and

NMFS continues to develop ways to
quantitatively refine these tools, and
will qualitatively address the output
where appropriate. For stationary
sources such as impact/vibratory pile
driving or removal using any of the
methods discussed above, NMFS User
Spreadsheet predicts the closest
distance at which, if a marine mammal

remained at that distance the whole
duration of the activity, it would not
incur PTS.

As discussed above, the Navy
modelled sound propagation for impact
and vibratory hammering of piles
(Dall’Osto and Dahl 2019) and used
those models to calculate Level A
harassment isopleths. For all other pile
removal methods we used the User
Spreadsheet to determine the Level A
harassment isopleths. Inputs used in the
User Spreadsheet or models are reported
in Table 6 and the resulting isopleths
are reported in Table 6 for each of
construction methods.

TABLE 6—NMFS TECHNICAL GUIDANCE USER SPREADSHEET INPUT TO CALCULATE LEVEL A ISOPLETHS FOR A

COMBINATION OF PILE DRIVING

Pile driving activity Radial distance or maximum modeled
length x width (m)
Method Pile type : Strikes per pile/duration
P Piles per day to driv% agingle pile
Vibratory EXtraction .........ccccoceevieeinieeinieeceseeene 12-inch timber/plastic .........ccccooirieeiiiiiiiiee 8 | 10 min
20 and 24-inch concrete .........cccceeceeviiiiiieiieenne. 8 | 10 min
16-inch steel ... 8 | 10 min
Water Jetting ..., 20-inch concrete ..., 8 | 20 min
Underwater Chainsaw ... 12 to 24-inch concrete ... 8 | 10 min
Small Pile Clipper .......... 12-inch timber/plastic .........ccccociriiiiiiiiiiies 8 | 10 min
Large Pile Clipper .. o | 20-INCh CONCIEte ...oooniiiiicieeeee e 8 | 10 min
Impact Hammer ..o 20 and 24-inch concrete .........cccceeceeviiiiiieceeee. 7 | 600 strikes
16-inch fiberglass ... 7 | 600 strikes

The above input scenarios lead to PTS
isopleth distances (Level A thresholds)
of less than 10 m for all methods and
piles (Table 5).

Marine Mammal Occurrence and Take
Calculation and Estimation

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

No California sea lion density
information is available for south San
Diego Bay. Potential exposures to
impact and vibratory pile driving noise
for each threshold for California sea
lions were estimated using data
collected during a 2010 survey as

reported in Sorensen and Swope (2010).

During this survey two separate sea
lions were observed in the project area.

The available survey data from
Sorenson and Swope (2010) and other
unpublished monitoring data from
recent nearby projects on Naval Base
San Diego suggests two California sea
lions could be present each day in the
project area. However given the limited
data available and the more northerly
location of this project relative to the
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recent dry dock project (https://
www.fisheries.noaa.gov/action/
incidental-take-authorization-us-navy-
floating-dry-dock-project-naval-base-
san-diego) where we estimate two
California sea lions per day, to be
conservative, we have estimated four
California sea lions could be present

each day. As noted above, there are 250
days of in-water work for this project.
Multiplication of the above estimate of
animals per day (4) times the days of
work (250) results in a Level B
harassment take of 1000 California sea
lions (Table 7). The Navy intends to
avoid Level A harassment take by

shutting down activities if a California
sea lion approaches within 20 m of the
project site, which encompasses all
Level A harassment ensonification
zones. Therefore, no take by Level A
harassment is anticipated or authorized.

TABLE 7—AUTHORIZED AMOUNT OF TAKING, BY LEVEL A HARASSMENT AND LEVEL B HARASSMENT, BY SPECIES AND

STOCK AND PERCENT OF TAKE BY STOCK

Species Authorized take Percent of
Level B Level A stock
California sea lion (Zalophus californianus) U.S. StOCK ..........cccoccuiiiiiiiiiiieniieccecse e 1,000 0 0.4

Mitigation

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to the activity, and
other means of effecting the least
practicable impact on the species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of the species or stock
for taking for certain subsistence uses
(latter not applicable for this action).
NMFS regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting the activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned);
and

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case

of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The following mitigation measures are
in the THA:

o For in-water heavy machinery work
other than pile driving, if a marine
mammal comes within 10 m, operations
shall cease and vessels shall reduce
speed to the minimum level required to
maintain steerage and safe working
conditions. This type of work could
include the following activities: (1)
Movement of the barge to the pile
location; or (2) positioning of the pile on
the substrate via a crane (i.e., stabbing
the pile);

e Conduct briefings between
construction supervisors and crews and
the marine mammal monitoring team
prior to the start of all pile driving
activity and when new personnel join
the work, to explain responsibilities,
communication procedures, marine
mammal monitoring protocol, and
operational procedures;

¢ For those marine mammals for
which Level B harassment take has not
been requested, in-water pile
installation/removal will shut down
immediately if such species are
observed within or entering the Level B
harassment zone; and

o If take reaches the authorized limit
for an authorized species, pile
installation will be stopped as these
species approach the Level B
harassment zone to avoid additional
take.

The following mitigation measures
would apply to the Navy’s in-water
construction activities.

o Establishment of Shutdown
Zones—The Navy will establish
shutdown zones for all pile driving and
removal activities. The purpose of a
shutdown zone is generally to define an
area within which shutdown of the

activity would occur upon sighting of a
marine mammal (or in anticipation of an
animal entering the defined area).
Shutdown zones typically vary based on
the activity type and marine mammal
hearing group (Table 4). In this case
there is only one species affected and all
level A harassment isopleths are less
than 10 m radius. To be conservative,
the Navy will establish a 20 m
shutdown zone for all pile driving or
removal activities.

e The placement of Protected Species
Observers (PSOs) during all pile driving
and removal activities (described in
detail in the Monitoring and Reporting
section) will ensure that the entire
shutdown zone is visible during pile
installation. Should environmental
conditions deteriorate such that marine
mammals within the entire shutdown
zone would not be visible (e.g., fog,
heavy rain), pile driving and removal
must be delayed until the PSO is
confident marine mammals within the
shutdown zone could be detected.

e Monitoring for Level B
Harassment—The Navy will monitor
the Level A and B harassment zones.
Monitoring zones provide utility for
observing by establishing monitoring
protocols for areas adjacent to the
shutdown zones. Monitoring zones
enable observers to be aware of and
communicate the presence of marine
mammals in the project area outside the
shutdown zone and thus prepare for a
potential halt of activity should the
animal enter the shutdown zone.
Placement of PSOs will allow PSOs to
observe marine mammals within the
Level B harassment zones.

e Pre-activity Monitoring—Prior to
the start of daily in-water construction
activity, or whenever a break in pile
driving/removal of 30 minutes or longer
occurs, PSOs will observe the shutdown
and monitoring zones for a period of 30
minutes. The shutdown zone will be
considered cleared when a marine
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mammal has not been observed within
the zone for that 30-minute period. If a
marine mammal is observed within the
shutdown zone, a soft-start cannot
proceed until the animal has left the
zone or has not been observed for 15
minutes. When a marine mammal for
which Level B harassment take is
authorized is present in the Level B
harassment zone, activities may begin
and Level B harassment take will be
recorded. If the entire Level B
harassment zone is not visible at the
start of construction, pile driving
activities can begin. If work ceases for
more than 30 minutes, the pre-activity
monitoring of the shutdown zones will
commence.

e Soft Start—Soft-start procedures are
believed to provide additional
protection to marine mammals by
providing warning and/or giving marine
mammals a chance to leave the area
prior to the impact hammer operating at
full capacity. For impact pile driving,
contractors will be required to provide
an initial set of three strikes from the
hammer at reduced energy, followed by
a 30-second waiting period. This
procedure will be conducted three times
before impact pile driving begins. Soft
start will be implemented at the start of
each day’s impact pile driving and at
any time following cessation of impact
pile driving for a period of 30 minutes
or longer.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMFS has determined that the
mitigation measures provide the means
effecting the least practicable impact on
the affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance.

Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the action area. Effective
reporting is critical both to compliance
as well as ensuring that the most value
is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS

should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

o Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

¢ Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

o How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

Visual Monitoring

Marine mammal monitoring must be
conducted in accordance with the
Monitoring Plan and section 5 of the
IHA. Marine mammal monitoring
during pile driving and removal must be
conducted by NMFS-approved PSOs in
a manner consistent with the following:

¢ Independent PSOs (i.e., not
construction personnel) who have no
other assigned tasks during monitoring
periods must be used;

e At least one PSO must have prior
experience performing the duties of a
PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization.

e Other PSOs may substitute
education (degree in biological science
or related field) or training for
experience;

e Where a team of three or more PSOs
are required, a lead observer or
monitoring coordinator must be
designated. The lead observer must have
prior experience performing the duties
of a PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization; and

e The Navy must submit PSO
Curriculum Vitae for approval by NMFS
prior to the onset of pile driving.

PSOs must have the following
additional qualifications:

¢ Ability to conduct field
observations and collect data according
to assigned protocols;

e Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

o Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

e Writing skills sufficient to prepare a
report of observations including but not
limited to the number and species of
marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

¢ Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

Up to four PSOs will be employed.
PSO locations will provide an
unobstructed view of all water within
the shutdown zone, and as much of the
Level A and Level B harassment zones
as possible. PSO locations are as
follows:

(1) At the pile driving/removal site or
best vantage point practicable to
monitor the shutdown zones;

(2) For activities with Level B
harassment zones larger than 400 m two
additional PSO locations will be used.
One will be across from the project
location along Inchon Road at Naval
Amphibious Base Coronado; and

(3) Two additional PSOs will be
located in a small boat. The boat will
conduct a pre-activity survey of the
entire monitoring area prior to in-water
construction. The boat will start from
south of the project area (where
potential marine mammal occurrence is
lowest) and proceed to the north. When
the boat arrives near the northern
boundary of the Level B harassment
zone (e.g., just north of the western side
of the Coronado Bridge as depicted in
the Figures in the monitoring plan) it
will set up station so the PSOs are best
situated to detect any marine mammals
that may approach from the north. The
two PSOs aboard will split monitoring
duties in order to monitor a 360 degree
sweep around the vessel with each PSO
responsible for 180 degrees of
observable area.
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Monitoring will be conducted 30
minutes before, during, and 30 minutes
after pile driving/removal activities. In
addition, observers shall record all
incidents of marine mammal
occurrence, regardless of distance from
activity, and shall document any
behavioral reactions in concert with
distance from piles being driven or
removed. Pile driving activities include
the time to install or remove a single
pile or series of piles, as long as the time
elapsed between uses of the pile driving
or drilling equipment is no more than
30 minutes.

Hydroacoustic Monitoring and
Reporting

The Navy has volunteered to conduct
hydroacoustic monitoring of all pile
driving and removal methods. Data will
be collected for a representative number
of piles (three to five) for each
installation or removal method. As part
of the below-mentioned report, or in a
separate report with the same timelines
as above, the Navy will provide an
acoustic monitoring report for this work.
Hydroacoustic monitoring results can be
used to adjust the size of the Level B
harassment and monitoring zones after
a request is made and approved by
NMEFS. The acoustic monitoring report
must, at minimum, include the
following:

¢ Hydrophone equipment and
methods: recording device, sampling
rate, distance (m) from the pile where
recordings were made; depth of
recording device(s);

¢ Type of pile being driven or
removed, substrate type, method of
driving or removal during recordings;

e For impact pile driving: Pulse
duration and mean, median, and
maximum sound levels (dB re: 1uPa):
SELcum, peak sound pressure level
(SPLpeak), and single-strike sound
exposure level (SELs-s);

e For vibratory removal and other
non-impulsive sources: Mean, median,
and maximum sound levels (dB re:
1uPa): Root mean square sound pressure
level (SPLrms), SELcum; and

e Number of strikes (impact) or
duration (vibratory or other non-
impulsive sources) per pile measured,
one-third octave band spectrum and
power spectral density plot.

Reporting

A draft marine mammal monitoring
report will be submitted to NMFS
within 90 days after the completion of
pile driving and removal activities, or
60 days prior to a requested date of
issuance of any future IHAs for projects
at the same location, whichever comes
first. The report will include an overall

description of work completed, a
narrative regarding marine mammal
sightings, and associated PSO data
sheets. Specifically, the report must
include:

e Dates and times (begin and end) of
all marine mammal monitoring;

e Construction activities occurring
during each daily observation period,
including how many and what type of
piles were driven or removed and by
what method (i.e., impact or vibratory
and if other removal methods were
used);

e Weather parameters and water
conditions during each monitoring
period (e.g., wind speed, percent cover,
visibility, sea state);

e The number of marine mammals
observed, by species, relative to the pile
location and if pile driving or removal
was occurring at time of sighting;

o Age and sex class, if possible, of all
marine mammals observed;

e PSO locations during marine
mammal monitoring;

e Distances and bearings of each
marine mammal observed to the pile
being driven or removed for each
sighting (if pile driving or removal was
occurring at time of sighting);

e Description of any marine mammal
behavior patterns during observation,
including direction of travel and
estimated time spent within the Level A
and Level B harassment zones while the
source was active;

¢ Number of individuals of each
species (differentiated by month as
appropriate) detected within the
monitoring zone;

e Detailed information about any
implementation of any mitigation
triggered (e.g., shutdowns and delays), a
description of specific actions that
ensued, and resulting behavior of the
animal, if any; and

¢ Description of attempts to
distinguish between the number of
individual animals taken and the
number of incidences of take, such as
ability to track groups or individuals.

If no comments are received from
NMFS within 30 days, the draft final
report will constitute the final report. If
comments are received, a final report
addressing NMFS comments must be
submitted within 30 days after receipt of
comments.

Reporting Injured or Dead Marine
Mammals

In the event that personnel involved
in the construction activities discover
an injured or dead marine mammal, the
Navy shall report the incident to the
Office of Protected Resources (OPR),
NMFS and to the regional stranding
coordinator as soon as feasible. If the

death or injury was clearly caused by
the specified activity, the Navy must
immediately cease the specified
activities until NMFS is able to review
the circumstances of the incident and
determine what, if any, additional
measures are appropriate to ensure
compliance with the terms of the IHA.
The IHA-holder must not resume their
activities until notified by NMFS. The
report must include the following
information:

e Time, date, and location (latitude/
longitude) of the first discovery (and
updated location information if known
and applicable);

e Species identification (if known) or
description of the animal(s) involved;

e Condition of the animal(s)
(including carcass condition if the
animal is dead);

e Observed behaviors of the
animal(s), if alive;

e If available, photographs or video
footage of the animal(s); and

e General circumstances under which
the animal was discovered.

Negligible Impact Analysis and
Determination

NMEF'S has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
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sources of human-caused mortality, or
ambient noise levels).

Pile driving activities have the
potential to disturb or displace marine
mammals. Specifically, the project
activities may result in take, in the form
of Level B harassment from underwater
sounds generated from pile driving and
removal. Potential takes could occur if
individuals are present in the ensonified
zone when these activities are
underway.

The takes from Level B harassment
would be due to potential behavioral
disturbance, TTS, and PTS. No
mortality is anticipated given the nature
of the activity and measures designed to
minimize the possibility of injury to
marine mammals. The potential for
harassment is minimized through the
construction method and the
implementation of the planned
mitigation measures (see Mitigation
section).

The nature of the pile driving project
precludes the likelihood of serious
injury or mortality. Take would occur
within a limited, confined area (south-
central San Diego Bay) of the stock’s
range. Level B harassment will be
reduced to the level of least practicable
adverse impact through use of
mitigation measures described herein.
Further the amount of take authorized is
extremely small when compared to
stock abundance.

Behavioral responses of marine
mammals to pile driving at the project
site, if any, are expected to be mild and
temporary. Marine mammals within the
Level B harassment zone may not show
any visual cues they are disturbed by
activities (as noted during modification
to the Kodiak Ferry Dock (see 80 FR
60636, October 7, 2015) or could
become alert, avoid the area, leave the
area, or display other mild responses
that are not observable such as changes
in vocalization patterns. Given the short
duration of noise-generating activities
per day and that pile driving and
removal would occur across six months,
any harassment would be temporary.
There are no other areas or times of
known biological importance for any of
the affected species.

In addition, it is unlikely that minor
noise effects in a small, localized area of
habitat would have any effect on the
stocks’ ability to recover. In
combination, we believe that these
factors, as well as the available body of
evidence from other similar activities,
demonstrate that the potential effects of
the specified activities will have only
minor, short-term effects on individuals.
The specified activities are not expected
to impact rates of recruitment or

survival and will therefore not result in
population-level impacts.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

¢ No mortality or Level A harassment
is anticipated or authorized;

o No important habitat areas have
been identified within the project area;

e For all species, San Diego Bay is a
very small and peripheral part of their
range;

e The Navy would implement
mitigation measures such as vibratory
driving piles to the maximum extent
practicable, soft-starts, and shut downs;
and

e Monitoring reports from similar
work in San Diego Bay have
documented little to no effect on
individuals of the same species
impacted by the specified activities.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
monitoring and mitigation measures,
NMEFS finds that the total marine
mammal take from the proposed activity
will have a negligible impact on all
affected marine mammal species or
stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals. When the
predicted number of individuals to be
taken is fewer than one third of the
species or stock abundance, the take is
considered to be of small numbers.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

The amount of take NMFS authorizes
is below one third of the estimated stock
abundance of California sea lions (in
fact, take of individuals is less than 1%
of the abundance of the affected stock).
This is likely a conservative estimate
because they assume all takes are of
different individual animals which is

likely not the case. Some individuals
may return multiple times in a day, but
PSOs would count them as separate
takes if they cannot be individually
identified.

Based on the analysis contained
herein of the proposed activity
(including the mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMEFS finds that small numbers of
marine mammals will be taken relative
to the population size of the affected
species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
THA) with respect to potential impacts
on the human environment. This action
is consistent with categories of activities
identified in Categorical Exclusion B4
(IHAs with no anticipated serious injury
or mortality) of the Companion Manual
for NOAA Administrative Order 216—
6A, which do not individually or
cumulatively have the potential for
significant impacts on the quality of the
human environment and for which we
have not identified any extraordinary
circumstances that would preclude this
categorical exclusion. Accordingly,
NMEFS has determined that the issuance
of the IHA qualifies to be categorically
excluded from further NEPA review.

Endangered Species Act

Section 7(a)(2) of the ESA (16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally, in this
case with the West Coast Region
Protected Resources Division Office,
whenever we propose to authorize take
for endangered or threatened species.
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No incidental take of ESA-listed
species is authorized or expected to
result from this activity. Therefore,
NMEFS has determined that formal
consultation under section 7 of the ESA
is not required for this action.

Authorization

NMEF'S has issued an IHA to the Navy
for the potential harassment of small
numbers of one marine mammal species
incidental to the Naval Base San Diego
Pier 6 Replacement project in San
Diego, CA, provided the previously
mentioned mitigation, monitoring and
reporting requirements are followed.

Dated: January 27, 2021.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2021-02244 Filed 2—2—21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XA834]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Summer
Flounder, Scup, and Black Sea Bass
Advisory Panel will hold a public
webinar meeting, jointly with the
Atlantic States Marine Fisheries
Commission’s Summer Flounder, Scup,
and Black Sea Bass Advisory Panel.

DATES: The meeting will be held on
Tuesday, March 23, 2021, from 10 a.m.
until 12 p.m.

ADDRESSES: The meeting will be held
via webinar, which can be accessed at:
http://mafmc.adobeconnect.com/fsb-ap-
mar-2021/. Meeting audio can be
accessed via telephone by dialing 1—
800-832-0736 and entering room
number 4472108.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—-2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The Mid-
Atlantic Fishery Management Council’s
Summer Flounder, Scup, and Black Sea
Bass Advisory Panel will meet via
webinar jointly with the Atlantic States
Marine Fisheries Commission’s Summer
Flounder, Scup, and Black Sea Bass
Advisory Panel. The purpose of this
meeting is for the Advisory Panels to
review public comments received on the
Summer Flounder, Scup, Black Sea Bass
Commercial/Recreational Allocation
Amendment and to provide
recommendations on the Council and
Commission’s selection of preferred
alternatives for final action. More
information on the amendment is
available at: http://www.mafmc.org/
actions/sfsbsb-allocation-amendment.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to
Kathy Collins, (302) 526—-5253, at least
5 days prior to the meeting date.
(Authority: 16 U.S.C. 1801 et seq.)

Dated: January 29, 2021.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-02245 Filed 2—2-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XA844]

Fisheries of the US Caribbean;
Southeast Data, Assessment, and
Review (SEDAR); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR 80 Life History
Topical Working Group Webinar I for
U.S. Caribbean Queen Triggerfish.

SUMMARY: The SEDAR 80 stock
assessment of U.S. Caribbean queen
triggerfish will consist of a series of data
webinars. See SUPPLEMENTARY
INFORMATION.

DATES: The SEDAR 80 Life History
Topical Working Group Webinar I will
be held from 9 a.m. to 11 a.m. Eastern,
March 10, 2021.

ADDRESSES:

Meeting address: The meeting will be
held via webinar. The webinar is open
to members of the public. Those
interested in participating should

contact Julie A. Neer at SEDAR (see FOR
FURTHER INFORMATION CONTACT) to
request an invitation providing webinar
access information. Please request
webinar invitations at least 24 hours in
advance of each webinar.

SEDAR address: 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405.

FOR FURTHER INFORMATION CONTACT: ]ulie
A. Neer, SEDAR Coordinator; (843) 571—
4366; Email: Julie.neer@safmc.net

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a multi-
step process including: (1) Data
Workshop; (2) Assessment Process
utilizing webinars; and (3) Review
Workshop. The product of the Data
Workshop is a data report that compiles
and evaluates potential datasets and
recommends which datasets are
appropriate for assessment analyses.
The product of the Assessment Process
is a stock assessment report that
describes the fisheries, evaluates the
status of the stock, estimates biological
benchmarks, projects future population
conditions, and recommends research
and monitoring needs. The assessment
is independently peer reviewed at the
Review Workshop. The product of the
Review Workshop is a Summary
documenting panel opinions regarding
the strengths and weaknesses of the
stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the Gulf of Mexico, South
Atlantic, and Caribbean Fishery
Management Councils and NOAA
Fisheries Southeast Regional Office,
HMS Management Division, and
Southeast Fisheries Science Center.
Participants include data collectors and
database managers; stock assessment
scientists, biologists, and researchers;
constituency representatives including
fishermen, environmentalists, and
NGO'’s; International experts; and staff
of Councils, Commissions, and state and
federal agencies.

The items of discussion in the
webinar are as follows:

e Participants will discuss and make
recommendations regarding what life
history data may be included in the
assessment of U.S. Caribbean queen
triggerfish.

Although non-emergency issues not
contained in this agenda may come
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before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the intent to take final action
to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to the
Council office (see ADDRESSES) at least 5
business days prior to each workshop.

Note: The times and sequence specified in
this agenda are subject to change.

(Authority: 16 U.S.C. 1801 et seq.)
Dated: January 29, 2021.

Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-02246 Filed 2—2-21; 8:45 am]
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Fisheries of the South Atlantic;
Southeast Data, Assessment, and
Review (SEDAR); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR 71 South
Atlantic Gag Grouper Assessment
Webinar V.

SUMMARY: The SEDAR 71 assessment of
the South Atlantic stock of gag grouper
will consist of a data webinar and a
series assessment webinars.

DATES: The SEDAR 71 Gag Grouper
Assessment Webinar V has been
scheduled for Wednesday March 10,
2021, from 9 a.m. to 1 p.m., EDT.
ADDRESSES:

Meeting address: The meeting will be
held via webinar. The webinar is open
to members of the public. Registration is
available online at: https://
attendee.gotowebinar.com/register/
5223160031505921547.

SEDAR address: South Atlantic
Fishery Management Council, 4055
Faber Place Drive, Suite 201, N.

Charleston, SC 29405;
www.sedarweb.org.

FOR FURTHER INFORMATION CONTACT:
Kathleen Howington, SEDAR
Coordinator, 4055 Faber Place Drive,
Suite 201, North Charleston, SC 29405;
phone: (843) 571-4371; email:
Kathleen.Howington@safmc.net.
SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions,
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a three-
step process including: (1) Data
Workshop; (2) Assessment Process
utilizing webinars; and (3) Review
Workshop. The product of the Data
Workshop is a data report which
compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses. The product of the Assessment
Process is a stock assessment report
which describes the fisheries, evaluates
the status of the stock, estimates
biological benchmarks, projects future
population conditions, and recommends
research and monitoring needs. The
assessment is independently peer
reviewed at the Review Workshop. The
product of the Review Workshop is a
Summary documenting panel opinions
regarding the strengths and weaknesses
of the stock assessment and input data.
Participants for SEDAR Workshops are
appointed by the Gulf of Mexico, South
Atlantic, and Caribbean Fishery
Management Councils and NOAA
Fisheries Southeast Regional Office,
Highly Migratory Species Management
Division, and Southeast Fisheries
Science Center. Participants include:
data collectors and database managers;
stock assessment scientists, biologist