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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Parts 1710, 1714,1717, 1718,
1721, 1726, 1730, and 1767
[RUS-21-ELECTRIC—-0003]

RIN 0572-AC53

Streamlining Electric Program
Procedures

AGENCY: Rural Utilities Service, U.S.
Department of Agriculture (USDA).
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS), a Rural Development agency of
the United States Department of
Agriculture (USDA), is revising several
regulations to streamline its procedures
for Electric Program borrowers,
including its loan application
requirements, approval of construction
work plans, contract bidding
procedures, contact approval
procedures, system operation and
maintenance reviews, long-range
engineering plans and system design
procedures. Additionally, unnecessary
sections in the regulations will be
removed.

DATES: This rule is effective September
7,2021.

FOR FURTHER INFORMATION CONTACT: Luis
Bernal, Deputy Assistant Administrator,
Office of Customer Service and
Technical Assistance, Rural Utilities
Service, U.S. Department of Agriculture,
STOP 1569, 1400 Independence Ave.
SW, Washington, DC 20250-0787,
telephone: (202) 720-1900. Email:
RUSElectric@usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Rural Development is a mission area
within the U.S. Department of
Agriculture (USDA) comprising the
Rural Utilities Service, Rural Housing
Service, and Rural Business-Cooperative
Service. Rural Development’s mission is

to increase economic opportunity and
improve the quality of life for all rural
Americans. Rural Development meets
its mission by providing loans, loan
guarantees, grants, and technical
assistance through numerous programs
aimed at creating and improving
housing, business, and infrastructure
throughout rural America. The Rural
Utilities Service (RUS) loan, loan
guarantee, and grant programs act as a
catalyst for economic and community
development. By financing
improvements to rural electric, water
and waste, and telecommunications and
broadband infrastructure, RUS also
plays a significant role in improving
other measures of quality of life in rural
America, including public health and
safety, environmental protection and
culture and historic preservation.

RUS Electric Program loans, loan
guarantees and grants finance the
construction and improvement of rural
electric infrastructure. In an effort by the
RUS Electric Program to administer its
program in an efficient and effective
manner while improving its customer
service and experience, and in response
to requests from the RUS Electric
Program borrowers, the Electric Program
undertook a systematic review of
regulations and procedures in place to
administer its program. On July 9, 2019,
Streamlining Electric Program
Procedures (84 FR 32607) was
published in the Federal Register. That
regulation streamlined some pre- and
post-loan procedures to be made more
efficient and to reduce regulatory
burden on Electric Program borrowers
while still ensuring RUS loans remained
adequately secured and ensuring that
loan funds would be repaid in the time
agreed upon.

This rulemaking is part of the Electric
Program’s continuing effort to improve
customer service for its borrowers and
to create a more efficient work process
for its staff. This rulemaking will
continue to streamline Electric Program
procedures and revise regulations;
including, removing unnecessary and
outdated regulations and simplifying
other policies and procedures that
impose burdensome requirements on
borrowers and applicants.

To implement this change, the
Agency will publish this as a final rule.
The Administrative Procedure Act
exempts from prior notice rules, any
actions, ‘“‘relating to agency management

or personnel or to public property,
loans, grants, benefits, or contracts” (5
U.S.C. 553(b)(A)).

II. Summary of Changes to Rule

(a) Changes to 7 CFR part 1710
“General and Pre-Loan Policies and
Procedures Common to Electric Loans
and Guarantees” include:

(1) Section 1710.109(c)(1) was
updated to remove outdated language
and to increase the general fund
reimbursement period from 24 to 48
months. This will provide borrowers
with more flexibility for when they can
submit a loan application. It also
parallels with the construction
workplan period which is typically 48
months.

(2) Section 1710.251 was updated to
make conforming changes from prior
rulemakings. Paragraph (c)(7) was
changed to “Outdoor Lights” for more
flexibility and paragraph (c)(13) was
added to provide borrowers with more
clarification on eligible items approved
for RUS financing.

(3) Section 1710.252(b) was revised to
change the coverage period of
construction workplans to typically 4
years. This is a conforming change from
a prior rulemaking that streamlined
when construction workplans must be
approved.

(4) Section 1710.501(a)(3) was
updated to clarify that the RUS Form
740c will be used to justify the loan
amount and not be an exclusive list of
projects which could be financed. This
change will provide greater financing
flexibility to the borrowers.

(b) Changes to 7 CFR part 1714—‘Pre-
Loan Policies and Procedures for
Insured Electric Loans” include
removing outdated language and
updating information on the fund
advance period. The updated language
will clarify the loan fund advance
period to conform to the requirements of
the Antideficiency Act, 31 U.S.C. 1341.

(c) Changes to 7 CFR part 1717—
“Post-Loan Policies and Procedures
Common to Insured and Guaranteed
Electric Loans include:

(1) Section 1717.154(c) was amended
to increase the general funds
reimbursement period to 48 months.
This is a conforming change to go with
the modification made to
§1710.109(c)(1).

(2) Section 1717.604(b) was revised to
removed outdated language that
references the requirement that long-
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range engineering plans must be
approved by RUS. This is a conforming
change to a prior rulemaking.

(3) Section 1717.608(b) was amended
to change the current approval
requirement to a notification and to
increase the threshold for the
notification. This change will reduce the
amount of oversight for the borrower.
Paragraph (c) was amended to change
the RUS approval of Power Supply
Arrangements and any amendments to a
term of 5 years. This will decrease the
wait time for borrowers. Both of these
changes will allow the Agency to focus
resources on contracts with potentially
higher risks.

(4) Section 1717.616 introductory text
was revised to apply to all borrowers
and different coverage ratios will be
reviewed on a case by case basis.
Paragraph (b) was revised to remove the
specific ratios with a cross reference to
§1710.114(b) and “‘other financial
requirements as established by their
Mortgages, Loan Contracts and/or other
Security Agreements” was added. These
changes provide the borrowers with
more flexibility on ratios they are
required to meet to sell property.

(5) Section 1717.854(c)(2) was
amended to reduce the equity
requirement related to RUS advance
approval for lien sharing from 27 to 20
percent. This will reduce the number of
borrowers that need to obtain prior
approval before borrowing funds from
an outside lender.

(d) Changes to 7 CFR part 1718—
“Loan Security Documents for Electric
Borrowers” include removing appendix
A to subpart B and appendix A to
subpart C. These were removed because
copies of the model mortgage and loan
contract are available upon request as
noted in §§1718.54 and 1718.104. Also,
in § 1718.54, the reference to
Administrative Services Division was
removed for consistency.

(e) Changes to 7 CFR part 1721—
“Post-Loan Policies and Procedures for
Insured Electric Loans” include revising
§1721.1(a) to identify those projects for
which loan funds may be advanced and
remove the requirement to amend an
approved loan. This change provides
greater financing flexibility for
borrowers.

(f) Changes to 7 CFR part 1726—
“Electric System Construction Policies
and Procedures” include:

(1) Section 1726.35 was revised to
remove outdated references, allow a
borrower to submit a certification
statement in lieu of three copies of each
contract (conforming change to prior
rulemaking) and to provide for
electronic submission of documents.

(2) Sections 1726.51(b) and 1726.77(b)
were revised to increase the contract
procurement limits and to allow for
some Cost-Plus/Hourly contracts. These
changes will provide greater flexibility
to the borrowers related to contracting
as well as reduce the number of requests
submitted to the Agency for review and
action.

(3) Section 1726.77(c) was revised to
increase the limits for requiring contract
approval and to set the contract
approval threshold to be the same for all
borrowers. This change simplifies the
program regulation and potentially
minimizes misinterpretation.

(4) Section 1726.150(b) was revised to
increase contract procurement limits for
headquarters buildings. This change is
expected to create flexibility for the
borrower.

(5) Section 1726.176 introductory text
was revised to add Automated Meter
Reading/Automated Metering
Infrastructure to the list of items
covered in the regulation. Paragraph
(b)(3) was revised to set contract
approval thresholds to be the same for
all borrowers to simplify the program
regulation and potentially minimize
misinterpretation.

(6) Section 1726.403(c)(2)(ii) was
revised to provide that a borrower may
now submit a certification statement in
lieu of closeout documents. It was also
modified to remove the instruction that
the closeout documents are to be
submitted through the General Field
Representative. These changes are
intended to create process efficiency for
the borrower.

(g) Changes to 7 CFR part 1730—
“Electric System Operations and
Maintenance” include removing
appendix A to subpart B and revising
§1730.23 to read “The RUS Form 300
is available from RUS and shall be used
when required by this part.” RUS seeks
to remove appendix A to subpart B to
adapt program rules so that the program
can be delivered effectively, efficiently
and consistent with the current industry
developments and technology changes.

(h) Changes to 7 CFR part 1767—
“Accounting Requirements for RUS
Electric Borrowers” include
modifications to § 1767.41 Number 119
“Special Equipment” to provide
clarification and additional guidance
related to the treatment of Special
Equipment.

III. Executive Orders and Acts
Executive Order 12866

This final rule has been determined to
be non-significant for purposes of
Executive Order (E.O.) 12866 and
therefore has not been reviewed by the

Office of Management and Budget
(OMB).

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance (CFDA) number assigned to
the Rural Electrification Loans and Loan
Guarantees Program is 10.850. The
Catalog is available on the internet at
https://beta.sam.gov/. The Government
Publishing Office (GPO) prints and sells
the CFDA to interested buyers. For
information about purchasing the
Catalog of Federal Domestic Assistance
from GPO, call the Superintendent of
Documents at (202) 512—1800 or toll free
at (866) 512—1800, or access GPO’s
online bookstore at https://
bookstore.gpo.gov.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require a consultation with State
and local officials. See the final rule
related notice entitled, “Department
Programs and Activities Excluded from
Executive Order 12372” (50 FR 47034)
advising that RUS loans and loan
guarantees were not covered by
Executive Order 12372.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The Agency has determined that this
final rule does not have a substantial
direct effect on one or more Indian
tribe(s) or on either the relationship or
the distribution of powers and
responsibilities between the Federal
Government and Indian tribes. Thus,
this final rule is not subject to the
requirements of Executive Order 13175.
Consequently, the Agency will not
conduct tribal consultation sessions. If a
Tribe determines that this rule has
implications of which RUS is not aware
and would like to request government-
to-government consultation on this rule,
please contact USDA Rural
Development’s Native American
Coordinator at (720) 544—2911 or
AIAN@usda.gov.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
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Justice Reform. In accordance with this
final rule: (1) All State and local laws
and regulations that are in conflict with
this rule will be preempted; (2) No
retroactive effect will be given to this
rule; and (3) Administrative proceedings
of the National Appeals Division (7 CFR
part 11) must be exhausted before
bringing suit in court challenging action
taken under this rule.

National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, this final rule has
been reviewed in accordance with 7
CFR part 1970 (“Environmental Policies
and Procedures”). The Agency has
determined that (i) this action meets the
criteria established in 7 CFR 1970.53(f);
(ii) no extraordinary circumstances
exist; and (iii) the action is not
“connected” to other actions with
potentially significant impacts, is not
considered a ‘“‘cumulative action” and is
not precluded by 40 CFR 1506.1.
Therefore, the Agency has determined
that the action does not have a
significant effect on the human
environment, and therefore neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RUS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires RUS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this final
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an

agency to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
(APA) or any other statute. This final
rule; however, is not subject to the APA
under 5 U.S.C. 553(a)(2) and 5 U.S.C.
553(b)(3)(A) nor any other statute.

Executive Order 13132, Federalism

It has been determined, under E.O.
13132, Federalism, that the policies
contained in this final rule do not have
any substantial direct effect on states, on
the relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with the states is not required.

E-Government Act Compliance

The Agency is committed to
complying with the E-Government Act
of 2002, Public Law 107-347, which
requires Government agencies in general
to provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible and to promote the use
of the internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

Information Collection and
Recordkeeping Requirements

The information collection and
record-keeping requirements contained
in this rule are approved by the Office
of Management and Budget (OMB)
under OMB Control Numbers 0572—
0003, 0572-0025, 0572—-0032, 0572—
0100, 0572—0114, 0572—0107, and 0572—
0123.

Civil Rights Impact Analysis

Rural Development, a mission area for
which RUS is an agency, has reviewed
this rule in accordance with USDA
Regulation 4300—4, Civil Rights Impact
Analysis,” to identify any major civil
rights impacts the rule might have on
program participants on the basis of age,
race, color, national origin, sex, or
disability. After review and analysis of
the rule and available data, it has been
determined that based on the analysis of
the program purpose, application
submission and eligibility criteria,
issuance of this final rule is not likely
to negatively impact very low, low and
moderate-income populations, minority
populations, women, Indian tribes or
persons with disability, by virtue of

their race, color, national origin, sex,
age, disability, or marital or familial
status. No major civil rights impact is
likely to result from this rule.

USDA Non-Discrimination Statement

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., Braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
Center at (202) 720-2600 (voice and
TTY) or contact USDA through the
Federal Relay Service at (800) 877—-8339.
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at https://
www.usda.gov/oascr/how-to-file-a-
program-discrimination-complaint and
at any USDA office or write a letter
addressed to USDA and provide in the
letter all of the information requested in
the form. To request a copy of the
complaint form, call (866) 632—9992.
Submit your completed form or letter to
USDA by: (1) Mail: U.S. Department of
Agriculture Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410; (2) Fax: (202) 690—
7442; or (3) Email: OAC@usda.gov
USDA is an equal opportunity provider,
employer, and lender.

List of Subjects
7 CFR Part 1710

Electric power, Grant programs—
energy, Loan programs—energy,
Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1714

Electric power, Loan programs—
energy, Rural areas.


https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint
https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint
https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint
mailto:OAC@usda.gov
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7 CFR Part 1717

Administrative practice and
procedure, Electric power, Electric
power rates, Electric utilities,
Intergovernmental relations,
Investments, Loan programs—energy,
Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1718

Administrative practice and
procedure, Electric power, Electric
utilities, Loan programs—energy,
Reporting and recordkeeping, Rural
areas.

7 CFR Part 1721

Electric power, Loan programs—
energy, Rural areas.

7 CFR Parts 1726 and 1730

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1767

Electric power, Loan programs—
energy, Rural areas, Uniform System of
Accounts.

For the reasons set forth in the
preamble, RUS amends 7 CFR parts
1710, 1714, 1717, 1718, 1721, 1726,
1730, and 1767 as follows:

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCEDURES
COMMON TO ELECTRIC LOANS AND
GUARANTEES

m 1. The authority citation for part 1710
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart C—Loan Purposes and Basic
Policies

m 2. Amend § 1710.109 by revising
paragraph (c) to read as follows:

§1710.109 Reimbursement of general
funds and interim financing.
* * * * *

(c) The period immediately preceding
the current loan period for which
reimbursement and replacement of
interim financing is authorized under
paragraph (b) of this section is 48
months. Policies for reimbursement of
general funds and interim financing
following certain mergers,
consolidations, and transfers of systems
substantially in their entirety are set
forth in 7 CFR 1717.154.

* * * * *

Subpart F—Construction Work Plans
and Related Studies

m 3. Amend §1710.251 by:

m a. Revising the first sentence of
paragraph (b);
m b. Revising paragraph (c)(7);
m c. Revising the last sentence of
paragraph (c)(11);
m d. Revising paragraph (c)(12); and
m e. Adding paragraph (c)(13).

The revisions and addition read as
follows:

§1710.251 Construction work plans—
distribution borrowers.
* * * * *

(b) A distribution borrower’s CWP
shall typically cover a construction
period of 4 years and includes all
facilities to be constructed which are
eligible for RUS financing, whether or
not RUS financial assistance will be
sought or be available for certain
facilities. * * *

(C] * % %
(7) Outdoor lights;

(11) * * * To be eligible for
financing, such equipment must be
owned by the borrower, although it may
be located inside or outside a
consumer’s premises;

(12) The cost of engineering,
architectural, environmental, and other
studies and plans needed to support the
construction of facilities, when such
cost is capitalized as part of the cost of
the facilities; and

(13) Other items that are specifically
determined by RUS as being eligible for
financing prior to inclusion in the CWP.

m 4. Amend § 1710.252(b) by revising
the first sentence to read as follows:

§1710.252 Construction work plans—
power supply borrowers.
* * * * *

(b) Typically a power supply
borrower’s CWP shall cover a period of

4 years. * * *
* * * * *

Subpart I—Application Requirements
and Procedures for Loans

m 5. Amend § 1710.501 by revising
paragraph (a)(3) introductory text to
read as follows:

§1710.501 Loan application documents.

* * * * *

(H] * Kk *

(3) RUS Form 740c, Cost Estimates
and Loan Budget for Electric Borrowers.
This form together with its attachments
lists the construction, equipment,
facilities, and other cost estimates from
the construction work plan or
engineering and cost studies. The
projects and related costs, included on
this form, shall be used to justify the
loan amount and are not meant to be an

exclusive list of those projects that
could receive funds under this loan. In
addition, to be included on this form,
the project must have received written
documentation of RUS concluding its
environmental review. The advance of
loan funds for projects shall be governed
by 7 CFR part 1721. The date on page
one (1) of the RUS Form 740c is the
beginning date of the loan period. RUS
Form 740c also includes the following
information, exhibits, and attachments:
* * * * *

PART 1714—PRE-LOAN POLICIES
AND PROCEDURES FOR INSURED
ELECTRIC LOANS

m 6. The authority citation for part 1714
continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; 1921 et
seq.; and 6941 et seq.

Subpart B—Terms of Insured Loans

m 7. Amend § 1714.56 by revising
paragraphs (a) and (b) to read as follows:

§1714.56 Fund advance period.

(a) The fund advance period begins on
the date of the loan note and will last
no longer than five years after
September 30 of the fifth year after the
fiscal year of obligation. The fiscal year
of obligation is identified in loan
documentation associated with each
loan. The Administrator may extend the
fund advance period on any loan if the
borrower meets the requirements of
paragraph (b) of this section. However,
under no circumstances shall the RUS
ever make or approve an advance,
regardless of the last day for an advance
on the loan note or any extension by the
Administrator, later than September 30
of the fifth year after the fiscal year of
obligation if such date would result in
the RUS obligating or permitting
advance of funds contrary to the
Antideficiency Act, 31 U.S.C. 1341.

(b) The Administrator may agree to an
extension of the fund advance period for
loans if the borrower demonstrates, to
the satisfaction of the Administrator,
that the loan funds continue to be
needed for approved loan purposes (i.e.,
facilities included in a RUS approved
construction work plan). Policies for
extension of the fund advance period
following certain mergers,
consolidations, and transfers of systems
substantially in their entirety are set
forth in 7 CFR 1717.156.

* * * * *
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PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

m 8. The authority citation for part 1717
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart D—Mergers and
Consolidations of Electric Borrowers

§1717.154 [Amended]

m 9. Amend § 1717.154(c)(1) by
removing the number “24” in the
second sentence and adding ““48” in its
place.

Subpart M—Operational Controls

m 10. Amend § 1717.604 by revising
paragraphs (b) and (c) to read as follows:

§1717.604 Long-range engineering plans
and construction work plans.
* * * * *

(b) Applications for financing from
RUS must be supported by a CWP
approved by RUS.

(c) RUS approval is not required for
CWPs if the borrower does not intend to
seek RUS financing for any of the
facilities, equipment, or other purposes
included in those plans. However, if
requested by RUS, a borrower must
provide an informational copy of such
plans to RUS.

m 11. Amend § 1717.608 by revising
paragraphs (b) and (c)(1) to read as
follows:

§1717.608 RUS approval of contracts.

* * * * *

(b) Large retail power contracts. RUS
is required to be notified of contracts to
sell electric power to retail customers if
the contract is for longer than 5 years
and the kWh sales or kW demand for
any year covered by the contract
exceeds 25 percent of the borrower’s
total kWh sales or maximum kW
demand for the year immediately
preceding execution of the contract. The
requirement in this paragraph (b)
applies regardless of the source of
funding of any plant extensions,
additions or improvements that may be
involved in connection with the
contract.

(C) * x %

(1) Power supply contracts (including
but not limited to economy energy sales
and emergency power and energy sales),
interconnection agreements, interchange
agreements, wheeling agreements,
pooling agreements, and any other
similar power supply arrangements
subject to approval by RUS are deemed

approved if they have a term of 5 years
or less. Amendments to said power
supply arrangements are also deemed
approved provided that the amendment
does not extend the term of the
arrangement for more than 5 years
beyond the date of the amendment.

* * * * *

m 12. Amend § 1717.616 by revising the
introductory text and paragraph (b) to
read as follows:

§1717.616 Sale, lease, or transfer of
capital assets.

A borrower may, without the prior
approval of RUS, sell, lease, or transfer
any capital asset if the following
conditions are met:

* * * * *

(b) In the most recent year for which
data is available, the borrower has met
its coverage ratios as set in 7 CFR part
1710.114(b) or other financial
requirements as established by their
Mortgages, Loan Contracts, and/or other

Security Agreements;
* * * * *

Subpart R—Lien Accommodations and
Subordinations for 100 Percent Private
Financing

§1717.854 [Amended]

m 13. Amend § 1717.854(c)(2) by
removing the number “27”” and adding
20" in its place.

PART 1718—LOAN SECURITY
DOCUMENTS FOR ELECTRIC
BORROWERS

m 14. The authority citation for part
1718 continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart B—Mortgage for Distribution
Borrowers

§1718.54 [Amended]

m 15. Amend § 1718.54 introductory text
by removing “Administrative Services
Division.”

Appendix A to Subpart B [Removed]
m 16. Remove appendix A to subpart B.

Subpart C—Loan Contracts With
Distribution Borrowers

Appendix A to Subpart C [Removed]
m 17. Remove appendix A to subpart C.

PART 1721—POST-LOAN POLICIES
AND PROCEDURES FOR INSURED
ELECTRIC LOANS

m 18. The authority citation for part
1721 continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; 1921 et
seq.; and 6941 et seq.

Subpart A—Advance of Funds

®m 19. Amend § 1721.1 by revising
paragraph (a) to read as follows:

§1721.1 Advances.

(a) Purpose and amount. With the
exception of minor projects which are
addressed in paragraph (b) of this
section and generation projects which
need to be included on a RUS Form
740c or an amendment to a RUS Form
740c, loan funds will be advanced for
projects which are included in a RUS
approved construction work plan
(CWP), Energy Efficiency and
Conservation Program work plan
(EEWP), or approved amendment to
either, have received written
documentation of RUS concluding its
environmental reviews and have
complied with all Contracting and
Bidding Procedures included in 7 CFR
part 1726. Loan fund advances can be
requested in an amount representing

actual costs incurred.
* * * * *

PART 1726—ELECTRIC SYSTEM
CONSTRUCTION POLICIES AND
PROCEDURES

m 20. The authority citation for part
1726 continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart A—General

m 21. Amend § 1726.35 by revising
paragraphs (a), (c) introductory text,
(c)(3), and (d) to read as follows:

§1726.35 Submission of documents to
RUS.

(a) Where to send documents.
Documents required to be submitted to
RUS under this part are to be sent
electronically to RUS, unless otherwise
directed.

(c) Contracts requiring RUS approval.
The borrower shall submit to RUS, one
copy of each contract that is subject to
RUS approval under subparts B through
F of this part. Any contract submitted by
the borrower contract must be
accompanied by:

* * * * *

(3) One copy of an executed
contractor’s bond on RUS approved
bond forms as required in the contract
form and one copy of the bid bond or
copy of the certified check.

* * * * *

(d) Contract amendments requiring

RUS approval. The borrower must
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submit to RUS, one copy of each
contract amendment which is subject to
RUS approval under § 1726.24(b). Each
contract amendment submittal to RUS
must be accompanied by a bond

extension, where necessary.
* * * * *

Subpart B—Distribution Facilities

m 22. Amend § 1726.51 by revising
paragraph (b) to read as follows:

§1726.51 Distribution line construction.
* * * * *

(b) Procurement procedures. (1) It is
the responsibility of each borrower to
determine the procurement method that
best meets its needs to award contracts
in amounts of up to a cumulative total
of $750,000 or three percent of NUP (not
to exceed $6,000,000), whichever is
greater, per calendar year of distribution
line construction (including minor
modifications or improvements),
exclusive of the cost of owner furnished
materials and equipment. Borrowers
may award Cost-Plus/Hourly contracts
as part of these borrower responsibility
limits up to a cumulative total of
$250,000 or one percent of NUP (not to
exceed $2,000,000), whichever is
greater, per calendar year of distribution
line construction (including minor
modifications or improvements),
exclusive of the cost of owner furnished
materials and equipment.

(2) The borrower shall use formal
competitive bidding for all other
distribution line contract construction
unless the RUS specifically approves an
alternative method. The dollar amounts
of contracts bid using the formal
competitive bidding procedure do not
apply to the cumulative total stipulated
in paragraph (b)(1) of this section.

(3) An amendment which increases
the scope of the contract by adding a
project is not considered competitively
bid, therefore, the dollar amount of that
amendment does apply to the
cumulative total stipulated in paragraph
(b)(1) of this section.

* * * * *

Subpart C—Substation and
Transmission Facilities

m 23. Amend § 1726.77 by revising
paragraphs (b) and (c) to read as follows:

§1726.77 Substation and transmission
line construction.
* * * * *

(b) Procurement procedures. (1) It is
the responsibility of each borrower to
determine the procurement method that
best meets its needs to award contracts
in amounts of up to a cumulative total
of $750,000 or three percent of NUP (not

to exceed $6,000,000), whichever is
greater, per calendar year of substation
and transmission line construction
(including minor modifications or
improvements), exclusive of the cost of
owner furnished materials and
equipment. Borrowers may award Cost-
Plus/Hourly contracts as part of these
borrower responsibility limits up to a
cumulative total of $250,000 or one
percent of NUP (not to exceed
$2,000,000), whichever is greater, per
calendar year of substation and
transmission line construction
(including minor modifications or
improvements), exclusive of the cost of
owner furnished materials and
equipment.

(2) The borrower shall use formal
competitive bidding for all other
contract construction unless RUS
specifically approves an alternative
method. The dollar amount of contracts
bid using the formal competitive
bidding procedure do not apply to the
cumulative total stipulated in paragraph
(b)(1) of this section.

(3) An amendment which increases
the scope of the contract by adding a
project is not considered competitively
bid, therefore, the dollar amount of that
amendment does apply to the
cumulative total stipulated in paragraph
(b)(1) of this section.

(c) Contract approval. Individual
contracts in the amount of $750,000 or
more or three percent of NUP (not to
exceed $6,000,000), whichever is
greater, exclusive of the cost of owner
furnished materials and equipment, are
subject to RUS approval.

Subpart E—Buildings

m 24. Amend § 1726.150 by revising
paragraph (b) to read as follows:

§1726.150 Headquarters buildings.
* * * * *

(b) Procurement procedures. A
borrower may use Multiparty Lump
Sum Quotations to award contracts in
amounts of up to a cumulative total of
$1,500,000 or three percent of NUP (not
to exceed $10,000,000), whichever is
greater, per calendar year of
headquarters construction (including
minor modifications or improvements).
The borrower shall use formal
competitive bidding for all other
headquarters contract construction
unless RUS specifically approves an

alternative method.
* * * * *

Subpart F—General Plant

m 25. Amend § 1726.176 by revising the
introductory text and paragraph (b)(3) to
read as follows:

§1726.176 Communications and control
facilities.

This section covers the purchase of
microwave, fiber, power line carrier,
and other communications technologies
or systems, including load control and
supervisory control and data acquisition
(SCADA) systems, automated meter
reading/automated metering
infrastructure (AMR/AMI), or other
smart grid technologies. Mobile radio
systems are covered as general plant
materials in § 1726.175.

* * * * *

(b) L

(3) Contract approval. Individual
contracts in amounts of $750,000 or
more or one percent of NUP (not to
exceed $5,000,000 for all borrowers),
whichever is greater, exclusive of the
cost of owner furnished materials and
equipment, are subject to RUS approval.

Subpart J—Contract Closeout

m 26. Amend § 1726.403 by revising
paragraph (c)(2)(ii) introductory text to
read as follows:

§1726.403 Project construction contract
closeout.
* * * * *
L
* %

(ii) For contracts subject to RUS
approval, the borrower will submit

either a certification or the following

closeout documents for RUS approval:
* * * * *

PART 1730—ELECTRIC SYSTEM
OPERATIONS AND MAINTENANCE

m 27. The authority citation for part
1730 continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart B—Operations and
Maintenance Requirements

m 28. Revise §1730.23 toread as
follows:

§1730.23 Review rating summary, RUS
Form 300.

The RUS Form 300 is available from
RUS and shall be used when required
by this part.

Appendix A to Subpart B [Removed]

m 29. Remove appendix A to subpart B.

PART 1767—ACCOUNTING
REQUIREMENTS FOR RUS ELECTRIC
BORROWERS

m 30. The authority citation for part
1767 continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.
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Subpart B—Uniform System of
Accounts

m 31. Amend § 1767.41 by revising entry
119 to read as follows:

§1767.41 Accounting methods and
procedures required of all RUS borrowers.

* * * * *

119 Special Equipment

Special Equipment items are
classified separately from work order
items. The USoA provides accounting
that differs from that used for other
types of materials. The cost of new,
special equipment items shall be
capitalized at the time of purchase; it
shall not be charged to Account 154 as
is the case with other materials. The
first installation cost, as well as all
incidental costs necessary to prepare the
equipment for use, shall be capitalized
with the material upon purchase. All
subsequent costs of removing, resetting,
changing, renewing oil, and repairing
constitute operations and maintenance
expenses. The capitalized cost of special
equipment items, including the first
installation, shall be removed from the
electric plant accounts only when the
items are abandoned or retired from the
system. Borrowers may request a waiver
from the special equipment accounting
requirements as described later in this
section.

Special Equipment Items include the
following:

1. Reclosers and Sectionalizers
recorded in Account 365, Conductor
and Devices

2. Transformers, Capacitors and
Voltage Regulators recorded in Account
368, Line Transformers

3. Meters, Meter Sockets, current and
potential transformers, and other
metering equipment recorded in
Account 379, Meters

4. Load Control Devices recorded in
Account 371, Installations on
Customers’ Premises (See Interpretation
No. 118)

Note: Equipment installed in a substation
is not considered special equipment.

Special equipment items which are
classified as nonusable shall be
segregated in the warehouse and retired
from service. The Summary of Special
Equipment Costs shall be retitled
Summary of Special Equipment Costs
Retired and used for this purpose. A
journal entry reflecting this information
shall be prepared and posted to the
books. Since loan funds for special
equipment, including first installation
costs, are approved for advance by the
Rural Development upon receipt of the
borrower’s written estimate of funds
required, and not on the basis of an

Inventory of Work Orders, it is improper
to take a credit for any salvage involved
in the retirement of special equipment
on the Inventory of Work Orders.

Electric borrowers that wish to receive
a waiver from the special equipment
accounting requirements should submit
a letter request to Rural Development. In
order to expedite these requests the
letter to Rural Development should state
that the borrower will adhere to the
following requirements to account for
special equipment using the work order
procedure rather than the special
equipment accounting procedures
prescribed by Rural Development:

1. New purchases of special
equipment items are to be charged to
Account 154, Materials and Supplies,
upon purchase.

2. Labor, material and overhead costs
associated with the initial installation
and all subsequent installations of
special equipment are recorded on
construction work orders and charged to
the appropriate plant accounts upon
closeout of the construction work order.

3. Labor and overhead costs
associated with the removal of special
equipment items, whether the items
removed are placed in inventory or
permanently retired and disposed of, are
recorded on retirement work orders and
charged or credited to the depreciation
reserve account upon closeout of the
retirement work order.

4. The special equipment items
retired and salvaged for reuse are
returned to the materials and supplies
account at the average material cost in
the materials and supplies account and
credited to the depreciation reserve
upon closeout of the retirement work
order.

In addition to recognition of the
requirements noted above, the borrower
should indicate how it plans to account
for the items of special equipment that
have been charged to the plant accounts
but not installed (in inventory). Two
acceptable methods to account for this
equipment are: (1) Leave the equipment
in the plant accounts until the inventory
is depleted and charge only new
purchases to materials and supplies, or
(2) credit the plant accounts for the
installed cost of the equipment in
inventory, charge the equipment cost to
materials and supplies, and charge the
installation cost to the appropriate
operations expense account. Also, under
the second method, the borrower must
submit a “negative” special equipment
summary to Rural Development to
return to the balance in reserve for the
current loan the installed cost of special

equipment in inventory on the date of
transition.
* * * * *

Christopher A. McLean,

Acting Administrator, Rural Utilities Service.
[FR Doc. 2021-14358 Filed 7-8—21; 8:45 am]
BILLING CODE 3410-15-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part Chapter XIl
[No. 2021-N-7]

Policy Statement on Fair Lending

AGENCY: Federal Housing Finance
Agency.

ACTION: Notification of approval and
adoption of policy statement; request for
comment.

SUMMARY: The Federal Housing Finance
Agency (FHFA or agency) is issuing a
policy statement on Fair Lending
(Policy Statement) to communicate the
agency’s general position on monitoring
and information gathering, supervisory
examinations, and administrative
enforcement related to the Equal Credit
Opportunity Act, the Fair Housing Act,
and the Federal Housing Enterprises
Financial Safety and Soundness Act,
and is soliciting comments on its
application.

DATES: The Policy Statement becomes
effective on July 9, 2021. Comments
must be received on or before
September 7, 2021.

FOR FURTHER INFORMATION CONTACT:
Annalyce Shufelt, Senior Attorney
Advisor (Fair Lending), Office of Fair
Lending Oversight, (202) 649-3416,
Annalyce.Shufelt@fhfa.gov, Federal
Housing Finance Agency, Constitution
Center, 400 7th Street SW, Washington,
DC 20219; or Ming-Yuen Meyer-Fong,
Associate General Counsel, Office of
General Counsel, (202) 649-3078 (not
toll-free numbers), Ming-Yuen.Meyer-
Fong@fhfa.gov. The
Telecommunications Device for the Deaf
is (800) 877-8339.
ADDRESSES: FHFA welcomes comments
about application of the principles set
out in the policy statement to specific
policies and practices. You may submit
your comments to FHFA, identified by
“Policy Statement; Comment Request:
(2021-N-7)”, by any one of the
following methods:

e Agency website: www.fhfa.gov/
open-for-comment-or-input.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If


http://www.fhfa.gov/open-for-comment-or-input
http://www.fhfa.gov/open-for-comment-or-input
mailto:Ming-Yuen.Meyer-Fong@fhfa.gov
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you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Include the
following information in the subject line
of your submission: ‘“Policy Statement;
Comment Request: (2021-N-7).”

e Hand Delivered/Courier: The hand
delivery address is: Clinton Jones,
General Counsel, Attention: ‘“Policy
Statement; Comment Request: (2021-N—
7)”, Federal Housing Finance Agency,
Eighth Floor, 400 Seventh Street SW,
Washington, DC 20219. Deliver the
package at the Seventh Street entrance
Guard Desk, First Floor, on business
days between 9 a.m. and 5 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Clinton Jones, General Counsel,
Attention: “Policy Statement; Comment
Request: (2021-N-7)”, Federal Housing
Finance Agency, Eighth Floor, 400
Seventh Street SW, Washington, DC
20219. Please note that all mail sent to
FHFA via U.S. Mail is routed through a
national irradiation facility, a process
that may delay delivery by
approximately two weeks. For any time-
sensitive correspondence, please plan
accordingly.

We will post all public comments we
receive without change, including any
personal information you provide, such
as your name and address, email
address, and telephone number, on the
FHFA website at http://www.fhfa.gov. In
addition, copies of all comments
received will be available for
examination by the public through the
electronic comment docket also located
on the FHFA website.

SUPPLEMENTARY INFORMATION:

I. Purpose

FHFA is the primary regulator for
Fannie Mae and Freddie Mac (the
Enterprises) and the Federal Home Loan
Banks (the Banks) (collectively, the
regulated entities). FHFA is issuing this
Policy Statement to communicate
FHFA'’s general position on monitoring
and information gathering, supervisory
examinations, and administrative
enforcement related to the Equal Credit
Opportunity Act (ECOA), 15 U.S.C.
1691 et seq., the Fair Housing Act, 42
U.S.C. 3601 et seq., and section 4545 of
the Federal Housing Enterprises
Financial Safety and Soundness Act
(Safety and Soundness Act), 12 U.S.C.
4501 et seq. (collectively, with
implementing regulations and other
sources, ‘‘fair lending laws”’). This
Policy Statement is intended to be
consistent with those statutes and their
implementing regulations and to

provide guidance to FHFA’s regulated
entities seeking to comply with them. It
describes sources of statutory authority
for actions that may be taken by FHFA
and it articulates FHFA’s policies for
supervisory oversight and enforcement
of fair lending matters. FHFA is also
issuing this Policy Statement to provide
a foundation for possible future
interpretations and rulemakings by the
agency for its regulated entities.?

II. Policy Statement
Fair Lending Policy Statement

FHFA is committed to ensuring that
its regulated entities operate
consistently with the public interest and
with sufficient overall risk management
by providing fair, equitable, and
nondiscriminatory access to credit and
housing. Fair lending is central to the
principles under which the U.S.
housing finance system operates and is
a requirement of law. FHFA will never
tolerate illegal discrimination by the
regulated entities. FHFA will engage in
comprehensive fair lending oversight of
its regulated entities and adopts the
following high-level policies to guide its
fair lending monitoring, supervision,
and enforcement. FHFA is committed to
interagency engagement, coordination,
and collaboration in fair lending.

Legal Overview

While many Federal statutes seek to
promote fair lending, FHFA’s policy
statement focuses on ECOA, the Fair
Housing Act, and the fair lending
provisions of the Safety and Soundness
Act as they apply to the regulated
entities’ activities. This policy statement
does not create or confer any
substantive or procedural rights which
could be enforceable in any
administrative or civil proceeding.

1 As a historical note, in 1994, a number of
Federal agencies published a Policy Statement on
Discrimination in Lending (1994 Statement) which,
in part, described how Federal agencies use their
authorities to oversee fair lending compliance. See
59 FR 18266 (April 15, 1994). FHFA did not exist
at the time and was not a signatory. In 2008,
Congress abolished the former Office of Federal
Housing Enterprise Oversight and the Federal
Housing Finance Board, which had been parties to
the 1994 Statement. In their place, Congress
established FHFA with authorities that, in contrast
to its predecessor agencies, include overseeing
Enterprise and Bank compliance with applicable
law. 12 U.S.C. 4511(b) (FHFA ‘‘shall have general
regulatory authority over each regulated entity . . .
and shall exercise such general regulatory authority

. . to ensure that the purposes of this Act, the
authorizing statutes, and any other applicable law
are carried out”). Given the importance of fair
lending compliance, FHFA is publishing this FHFA
Policy Statement on Fair Lending to implement its
authorities and articulate agency activities in
relevant areas including monitoring, examination,
enforcement, and coordination to oversee regulated
entity fair lending compliance.

The Consumer Financial Protection
Bureau’s (CFPB) Regulation B, 12 CFR
part 1002, along with Official
Interpretations in Supplement I to 12
CFR part 1002, implements ECOA.2 The
U.S. Department of Housing and Urban
Development’s (HUD) regulations at 24
CFR part 100 implement the Fair
Housing Act. Together, these statutes
and regulations prohibit discrimination
on the basis of race or color, religion,
national origin, sex, marital status, age
(provided the applicant has the capacity
to contract), receipt of income derived
from any public assistance program,
exercise, in good faith, of any right
under the Consumer Credit Protection
Act, familial status (defined by 42
U.S.C. 3602(k) of the Fair Housing Act
as children under the age of 18 living
with a parent or legal custodian,
pregnant women, and people securing
custody of children under 18), and
disability.3

The Enterprises are also subject to
section 4545 of the Safety and
Soundness Act, which requires HUD, by
regulation, to prohibit the Enterprises
from discriminating in the purchase of
mortgages on the bases of race, color,
religion, sex, disability, familial status,
age, or national origin, including any
consideration of the age or location of
the dwelling or the age of the
neighborhood or census tract where the
dwelling is located in a manner that has
a discriminatory effect.*

FHFA also recognizes that there are a
number of applicable and relevant
sources of fair lending law and
guidance, including judicial decisions,
administrative interpretations and
guidance, and administrative actions.

Fair Lending Oversight Considerations

FHFA has broad statutory authority to
supervise the regulated entities,
including authority to monitor and
gather information, conduct supervisory
examinations, and enforce compliance
with law where appropriate. FHFA
monitors regulated entities for fair
lending risk, conducts supervisory
examinations, and, when necessary,

2The Federal Reserve Board of Governors also
implements ECOA through a regulation covering
auto dealers.

3 The Fair Housing Act uses the term “handicap”
instead of ““disability.” This document uses the
term “disability,” which is more generally
accepted. See Joint Statement of the Department of
Housing and Urban Development and the
Department of Justice on Accessibility (Design and
Construction) Requirements for Covered
Multifamily Dwellings under the Fair Housing Act,
April 30, 2013, available at https://www.hud.gov/
sites/documents/JOINTSTATEMENT.PDF (citing
Bragdon v. Abbott, 524 U.S. 624, 631 (1998), to say
that both terms have the same legal meaning).

412 U.S.C. 4545.
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takes enforcement action to ensure
compliance with fair lending laws.

Monitoring and Information Gathering

FHFA regularly monitors the fair
lending risk presented by Enterprise and
Bank activities and may request data
and information in its role as supervisor
and regulator to ensure effective,
ongoing oversight. FHFA reviews the
regulated entities’ internal fair lending
data monitoring, risk assessments,
policies and procedures, internal
control systems, and other information
to appropriately scope monitoring and
examinations commensurate with fair
lending risk. Fair lending monitoring
information may be collected pursuant
to FHFA'’s supervisory and regulatory
authority, including 12 U.S.C. 4514(a)
which authorizes FHFA to order
regulated entities to submit both regular
and special reports. FHFA may require
regulated entities to submit “regular
reports . . . on the condition (including
financial condition), management,
activities, or operations of the regulated
entity, as the Director considers
appropriate.” 5 Fair lending monitoring
information includes, but is not limited
to: Data and other information necessary
to monitor and evaluate the policies,
programs, and activities of the regulated
entities; information about changes in
policies, programs, and activities;
information about the regulated entities’
fair lending testing and other
compliance activities; and the regulated
entities’ self-evaluations of fair lending
risk and the compliance of their
policies, programs, and activities with
respect to fair lending laws.

Supervisory Examinations

FHFA has broad authority to
supervise the Enterprises and the Banks
for compliance with fair lending
standards. The regulated entities are
subject to FHFA’s overarching
“supervision and regulation.” ¢ FHFA
may conduct examinations of the
regulated entities whenever FHFA
determines that an examination is
necessary or appropriate.” FHFA
examiners have examination authority
equivalent to other Federal prudential

512 U.S.C. 4514(a).

612 U.S.C. 4511(b)(1) (“Each regulated entity
shall, to the extent provided in this chapter, be
subject to the supervision and regulation of the
Agency”); 12 U.S.C. 4511(b)(2) (‘“The Director shall
have general regulatory authority over each
regulated entity and the Office of Finance, and shall
exercise such general regulatory authority,
including such duties and authorities set forth
under section 4513 of this title, to ensure that the
purposes of this Act, the authorizing statutes, and
any other applicable law are carried out.”).

712 U.S.C. 4517(b).

regulators.8 FHFA also has a duty to
ensure that the regulated entities are
operating consistently with the public
interest.®

FHFA conducts risk-based fair
lending examinations of the regulated
entities. FHFA’s fair lending oversight
program is committed to effective,
appropriately tailored supervisory
measures to ensure that the regulated
entities adhere to applicable fair lending
compliance standards. The Enterprises
and the Banks each engage in activities
that present differing levels and kinds of
fair lending risk. FHFA carefully weighs
the totality of available information,
including monitoring information,
market intelligence, and relevant data,
when considering how best to employ
supervisory resources.

Enforcement

FHFA may use its administrative
enforcement authority to address
violations of ECOA and the Fair
Housing Act by the regulated entities.
That a regulated entity is in
conservatorship does not preclude other
enforcement actions; however, the
conservator’s broad statutory powers
may provide FHFA with more efficient
means to address problems than
traditional enforcement tools. FHFA as
conservator may take immediate action,
consistent with applicable law, to direct
or restrict the activities at the regulated
entity, including the activities of the
board of directors and executive
management.

FHFA has broader enforcement
authority than its predecessor agencies
FHFB and OFHEQ, including for fair
lending violations. The Housing and
Economic Recovery Act (HERA) 10
granted FHFA the authority to use cease
and desist orders to enforce violations of
all applicable laws, including ECOA
and the Fair Housing Act.1* FHFA may
also use civil money penalties as a tool
to ensure fair lending compliance,
where the statutory bases for such
penalties are present.12

812 U.S.C. 4517(e). The statute particularly
references the authority of examiners employed by
the Federal Reserve banks.

912 U.S.C. 4513(a)(1)(B)(v).

10 The Housing and Economic Recovery Act of
2008 (HERA), Public Law 110-289 (July 30, 2008),
available at https://www.govinfo.gov/content/pkg/
PLAW-110publ289/pdf/PLAW-110publ289.pdf.

11 Public Law 110-289, sec. 1101 (amended the
former OFHEO authorities to provide the new
FHFA general supervisory and regulatory authority
requiring regulated entity compliance with the
Safety and Soundness Act, the regulated entities
statutory charters, and “any other applicable law”);
sec. 1151 (amended cease and desist authorities to
include violations of law generally); codified at 12
U.S.C. 4511 and 4631.

1212 U.S.C. 4636.

Prior to HERA, OFHEQ's fair lending
enforcement authority over the
Enterprises was limited to the Safety
and Soundness Act fair housing
provision and HUD’s implementing
regulation.13 HUD’s implementing
regulation anticipates HUD referring
violations and potential violations of
that provision by an Enterprise to FHFA
for enforcement.14 FHFA will support
enforcement of HUD’s regulation
implementing the Safety and Soundness
Act’s fair housing provision. FHFA will
conduct a full review of HUD’s referral
of a violation or potential violation and
all evidence submitted as part of the
referral and resolve the matter
appropriately and in accordance with
FHFA'’s enforcement policy and in
consultation with HUD. In addition,
FHFA will continue to facilitate HUD’s
periodic fair lending reviews of the
Enterprises. FHFA may also
independently pursue administrative
enforcement actions for any violations
of section 4545 of the Safety and
Soundness Act.

FHFA’s enforcement policy applies
when taking any enforcement action
against regulated entities for violations
of law, including violations of fair
lending law.15 Pursuant to FHFA’s
enforcement policy, FHFA may engage
in consent order negotiations with
regulated entities to resolve violations of
fair lending laws.16 FHFA is not
required by statute to refer potential fair
lending violations to the Attorney
General when the agency has a reason
to believe that a regulated entity has
engaged in a pattern or practice of
discouraging or denying applications for

13 See 24 CFR 81.47(a).

1424 CFR 81.47(a). Under the Safety and
Soundness Act, FHFA is empowered to initiate
enforcement actions for Enterprise violations of 12
U.S.C. 4545 and HUD’s implementing regulations.
The process for referring “violations or potential
violations” to FHFA under 24 CFR 81.47(a) is
distinct from the process under 24 CFR 81.47(b), in
which HUD shall conduct an investigation of the
Fair Housing Act complaint, make a determination
as to whether or not reasonable cause exists to
believe discrimination occurred, and, if it does,
proceed to enforcement under the Fair Housing Act.

15 Federal Housing Finance Agency, Advisory
Bulletin: FHFA Enforcement Policy, AB 2013-03
(issued May 31, 2013), available at https://
www.fhfa.gov/SupervisionRegulation/
AdvisoryBulletins/AdvisoryBulletinDocuments/
20130531_AB_2013-03 FHFA-Enforcement-Policy
508%20(2).pdf.

16 Federal Housing Finance Agency, Advisory
Bulletin: FHFA Enforcement Policy, AB 2013-03
(issued May 31, 2013), available at https://
www.fhfa.gov/SupervisionRegulation/
AdvisoryBulletins/AdvisoryBulletinDocuments/
20130531_AB_2013-03_FHFA-Enforcement-Policy
508%20(2).pdf. The Enforcement Policy further
describes a number of informal and formal actions
that FHFA may take, many of which may be used
for enforcing compliance with fair lending laws.
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credit.’” Nevertheless, FHFA will
consult with and refer matters to the
Attorney General and coordinate with
the Department of Justice on
enforcement of fair lending matters as
appropriate.

FHFA will consider whether the
regulated entity has conducted any self-
evaluations or undertaken any
corrective actions when making
supervisory and enforcement decisions.
FHFA will view responsible business
practices such as self-testing,
implementation of management
controls, and voluntary remedial action
favorably when making fair lending
supervisory and enforcement
determinations. In particular, FHFA
commits to taking into consideration an
entity’s cooperation and candor during
examinations and monitoring. Regulated
entities are not required to self-report
potential violations of fair lending laws.
However, self-reporting of violations of
fair lending laws will be viewed
favorably by FHFA as it exercises its
discretion. FHFA also considers the
number and duration of violations
identified, the nature of the evidence of
discrimination (i.e., overt
discrimination, disparate treatment, or
disparate impact), the pervasiveness of
the discrimination, the presence and
effectiveness of any anti-discrimination
policies, any history of discriminatory
conduct, any corrective measures
implemented or proposed by the
regulated entity, and any other factors
for determining the appropriateness of
any potential action.

Consideration of Differences Between
the Banks and the Enterprises

FHFA recognizes the important
distinctions between the two types of
regulated entities, the Enterprises and
the Banks. In drafting this Policy
Statement, FHFA has considered the
differences between the Enterprises and
the Banks with respect to the Banks’
cooperative ownership structure,
mission of providing liquidity to
members, affordable housing and
community development mission,
capital structure, and joint and several
liability, as well as other applicable
differences.18

Sandra L. Thompson,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2021-14438 Filed 7-8—21; 8:45 am]
BILLING CODE 8070-01-P

1715 U.S.C. 1691e(g).
1812 U.S.C. 4513(f).

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0542; Project
Identifier MCAI-2021-00117-R; Amendment
39-21641; AD 2021-14-14]

RIN 2120-AA64

Airworthiness Directives; Leonardo
S.p.a. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Leonardo S.p.a. Model AW119 MKII
helicopters. This AD was prompted by
reports of detected smoke and burning
smell during flight, caused by chafing of
electrical wiring. This AD requires an
inspection of the instrument panel
electrical wiring, corrective actions if
necessary, a modification of the wiring
installation, and, for certain helicopters,
an additional modification of the wiring
installation, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD becomes effective July
26, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 26, 2021.

The FAA must receive comments on
this AD by August 23, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999
000; email: ADs@easa.europa.eu;
internet: www.easa.europa.eu. You may
find this material on the EASA website
at https://ad.easa.europa.eu. You may

view this material at the FAA, Office of
the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021-
0542.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0542; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, any comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT: Hal
Jensen, Aerospace Engineer, Operational
Safety Branch, Compliance &
Airworthiness Division, FAA, 950
L’Enfant Plaza N SW, Washington, DC
20024; telephone (202) 267-9167; email
hal.jensen@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2021-0040, dated January 27, 2021
(EASA AD 2021-0040) (also referred to
as the Mandatory Continuing
Airworthiness Information, or the
MCALI), to correct an unsafe condition
for certain Leonardo S.p.a. Model
AW119 MKII helicopters.

This AD was prompted by reports of
detected smoke and burning smell
during flight, caused by chafing of
electrical wiring. The FAA is issuing
this AD to address detected smoke,
burning smell during flight, and chafing
of electrical wiring, which could lead to
further occurrences of smoke in the
cabin, or loss of function of avionics
equipment, and possibly result in
reduced control of the helicopter. See
the MCAI for additional background
information.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0040 specifies
procedures for an inspection of the
instrument panel electrical wiring for
defects (including wire chafing;
pinched, broken, or severely bent wires;
deteriorated, cracked or missing wire
shielding or insulation; and loose,
corroded, or broken wire connectors),
corrective actions (repair or replacement
of the wiring and a pin to pin continuity
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check on the repaired wiring) if
necessary, a modification of the wiring
installation, and, for certain helicopters,
an additional modification of the wiring
installation. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD after
evaluating all pertinent information and
determining that the unsafe condition
exists and is likely to exist or develop
on other products of the same type
design.

Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2021—
0040, described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2021-0040 is incorporated by reference
in the FAA final rule. This AD will,
therefore, require compliance with
EASA AD 2021-0040 in its entirety,
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in the
EASA AD does not mean that operators
need comply only with that section. For
example, where the AD requirement
refers to “‘all required actions and
compliance times,” compliance with
this AD requirement is not limited to
the section titled ‘“Required Action(s)
and Compliance Time(s)” in the EASA
AD. Service information specified in
EASA AD 2021-0040 that is required for

compliance with EASA AD 2021-0040
is available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0542.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.”” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to issuance. Further, section
553(d) of the APA authorizes agencies to
make rules effective in less than thirty
days, upon a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies foregoing notice
and comment prior to adoption of this
rule because of detected smoke, burning
smell during flight, and chafing of
electrical wiring, which could lead to
further occurrences of smoke in the
cabin, or loss of function of avionics
equipment, and possibly result in
reduced control of the helicopter. In
addition, the compliance time for the
inspection of the instrument panel
electrical wiring is within 25 hours
time-in-service or 3 months, whichever
occurs first after the effective date of
this AD, which is shorter than the time
necessary for the public to comment and
for publication of the final rule.
Therefore, notice and opportunity for
prior public comment are impracticable
and contrary to public interest pursuant
to 5 U.S.C. 553(b)(3)(B). In addition, the
FAA finds that good cause exists
pursuant to 5 U.S.C. 553(d) for making
this amendment effective in less than 30
days, for the same reasons the FAA
found good cause to forego notice and
comment.

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2021-0542; Project Identifier MCAI-
2021-00117-R” at the beginning of your
comments. The most helpful comments
reference a specific portion of the AD,

explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this AD because of
those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Hal Jensen, Aerospace
Engineer, Operational Safety Branch,
Compliance & Airworthiness Division,
FAA, 950 L’Enfant Plaza N SW,
Washington, DC 20024; telephone (202)
267-9167; email hal.jensen@faa.gov.
Any commentary that the FAA receives
that is not specifically designated as CBI
will be placed in the public docket for
this rulemaking.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 10 helicopters of U.S. registry.
The FAA estimates the following costs
to comply with this AD:
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ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
Up to 11 work-hours x $85 per hour = $935 .........cceeiiiiiiieceecie e $73 | Up to $1,008 ....... Up to $10,080.

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition actions specified in
this AD.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all known costs in the cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
would not have federalism implications
under Executive Order 13132. This AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify this regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-14-14 Leonardo S.p.a.: Amendment
39-21641; Docket No. FAA-2021-0542;
Project Identifier MCAI-2021-00117-R.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 26, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Leonardo S.p.a. Model
AW119 MKII helicopters, certificated in any
category, as identified in European Union
Aviation Safety Agency (EASA) AD 2021—
0040, dated January 27, 2021 (EASA AD
2021-0040).

(d) Subject

Joint Aircraft System Component (JASC)
Code 3197, Instrument System Wiring.

(e) Unsafe Condition

This AD was prompted by reports of
detected smoke and burning smell during
flight, caused by chafing of electrical wiring.
The FAA is issuing this AD to address
detected smoke, burning smell during flight,
and chafing of electrical wiring, which could
lead to further occurrences of smoke in the
cabin, or loss of function of avionics
equipment, and possibly result in reduced
control of the helicopter.

() Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2021-0040.

(h) Exceptions to EASA AD 2021-0040

(1) Where EASA AD 2021-0040 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2021-0040 does not apply to this AD.

(3) Where EASA AD 2021-0040 refers to
flight hours (FH), this AD requires using
hours time-in-service.

(4) Where paragraph (2) of EASA AD 2021—
0040 specifies actions if “any defect is
found,” for this AD a “defect” includes wire
chafing; pinched, broken, or severely bent
wires; deteriorated, cracked or missing wire
shielding or insulation; and loose, corroded,
or broken wire connectors.

(5) Where paragraph (1) of EASA AD 2021—
0040 refers to “the instructions of Part I of
the SB,” for this AD, use ‘“‘the instructions of
Part I, paragraph 3. of the Accomplishment
Instructions of the SB.”

(6) Where paragraph (2) of EASA AD 2021—
0040 refers to “the instructions of Part I of
the SB,” for this AD, use ‘“‘the instructions of
Part I, paragraphs 4. and 5. of the
Accomplishment Instructions of the SB.”

(7) Where paragraph (4) of EASA AD 2021—
0040 refers to “the instructions of Part II of
the SB,” for this AD, use ‘“‘the instructions of
Part I, paragraph 1. of the Accomplishment
Instructions of the SB.”

(8) Where the service information
referenced in EASA AD 2021-0040 specifies
to contact Leonardo if the cargo hoist
indicator cable is damaged, this AD requires
repair or replacement using a method
approved by the Manager, International
Validation Branch, FAA. The Manager’s
approval letter must specifically refer to this
AD.

(i) Special Flight Permit

Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the helicopter can be modified (if the
operator elects to do so), provided no
passengers are onboard.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
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of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Hal Jensen, Aerospace Engineer,
Operational Safety Branch, Compliance &
Airworthiness Division, FAA, 950 L’Enfant
Plaza N SW, Washington, DC 20024;
telephone (202) 267-9167; email hal.jensen@
faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0040, dated January 27,
2021.

(ii) [Reserved]

(3) For EASA AD 2021-0040, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; internet:
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0542.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on July 2, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-14690 Filed 7-7-21; 11:15 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-1180; Project
Identifier MCAI-2020-00517—-E; Amendment
39-21608; AD 2021-13-03]

RIN 2120-AA64

Airworthiness Directives; Safran
Helicopter Engines, S.A. (Type
Certificate Previously Held by
Turbomeca, S.A.) Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Safran Helicopter Engines, S.A. (Safran
Helicopter Engines) Arriel 2B, 2B1, 2C,
2C1, 2C2, 251 and 2S2 model turboshaft
engines. This AD was prompted by
reports of non-conforming fuel filter
pre-blockage pressure switches. This AD
requires repetitive visual inspections of
the fuel filter by-pass indicator pop-up,
a one-time operational test of the fuel
filter pre-blockage pressure switch and,
depending on the findings, replacement
of the fuel filter pre-blockage pressure
switch with a part eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective August 13,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 13, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Safran Helicopter Engines, S.A., Avenue
du 1ler Mai, Tarnos, France; phone: +33
(0) 559 74 45 11. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (781) 238—
7759. It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1180.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-1180; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the mandatory continuing

airworthiness information (MCAI), any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Wego Wang, Aviation Safety Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
(781) 238-7134; fax: (781) 238-7199;
email: wego.wang@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Safran Helicopter
Engines Arriel 2B, 2B1, 2C, 2C1, 2C2,
2S1 and 2S2 model turboshaft engines.
The NPRM published in the Federal
Register on February 22, 2021 (86 FR
10501). The NPRM was prompted by
reports of non-conforming fuel filter
pre-blockage pressure switches. In the
NPRM, the FAA proposed to require
repetitive visual inspections of the fuel
filter by-pass indicator pop-up, a one-
time operational test of the fuel filter
pre-blockage pressure switch and,
depending on the findings, replacement
of the fuel filter pre-blockage pressure
switch with a part eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

The European Union Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD 2019-0180, dated July 25, 2019
(referred to after this as ‘“the MCAI”), to
address the unsafe condition on these
products. The MCALI states:

Occurrences have been reported of non-
conforming fuel filter pre-blockage pressure
switches, manufactured before December
2016. The non-conformity of the fuel filter
pre-blockage pressure switch can cause its
non-activation in case of fuel system
contamination, with consequent opening of
the by-pass without indication in the cockpit.

This condition, if not detected and
corrected, and in case of fuel contamination,
could lead to an uncommanded in-flight
shut-down, possibly resulting in an
emergency autorotation landing on a single
engine helicopter, or to a double
uncommanded in-flight shut-down on a twin
engine helicopter.

To address this potential unsafe condition,
SAFRAN issued the MSB, providing
inspection instructions.

For the reasons described above, this
[EASA AD] requires repetitive daily visual
checks of the fuel filter by-pass indicator
pop-up. This [EASA] AD also requires a one-
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time operational check of the affected part
and, depending on findings, replacement of
that part, which constitutes terminating
action for the repetitive daily checks as
required by this [EASA] AD.

You may obtain further information
by examining the MCAI in the AD
docket at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2020-1180.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed. Accordingly, the
FAA is issuing this AD to address the
unsafe condition on these products.

This AD is adopted as proposed in the
NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Task 73-23-01—
750—-801-A01—Pre-Blockage Pressure
Switch of the Fuel Filter Tests
(Electrical), dated November 30, 2012,
from the Turbomeca Arriel 2 S1
Maintenance Manual. Task 73-23-01—
750—-801-A01 provides instructions for
performing an operational test of the
fuel filter pre-blockage pressure switch.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Other Related Service Information

The FAA reviewed Safran Helicopter
Engines Mandatory Service Bulletin
(MSB) No. 292 73 2869, Version B,
dated December 2018. The MSB
describes procedures for identifying and

ESTIMATED COSTS

securing pre-blockage pressure switches
of fuel filter part number P/N 9 550 17
200 0, which are potentially non-
conforming.

Justification for Allowing Pilot To
Perform Visual Inspection

This final rule allows the visual
inspections required by paragraph (g)(1)
of this AD to be performed by an
aircrew member holding at least a
private pilot certificate. Performing a
visual inspection to determine if the
fuel filter by-pass indicator pop-up has
been activated is not considered an
action that must be performed by a
certified person under 14 CFR 43.3. This
authorization is an exception to our
standard maintenance regulations.

Costs of Compliance

The FAA estimates that this AD
affects 775 engines installed on
helicopters of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Visual inspection of fuel filter by-pass indi- | 1 work-hour x $85 per hour = $85 ................. $0 $85 $65,875
cator.
Operational test of the fuel filter pre-blockage | 3 work-hours x $85 per hour = $255 ............. 0 255 197,625
pressure switch.

The FAA estimates the following
costs to do any necessary replacement
that would be required based on the

results of the inspection. The agency has
no way of determining the number of

ON-CONDITION COSTS

aircraft that might need this
replacement:

. Cost per
Action Labor cost Parts cost product
Replace fuel filter pre-blockage pressure switch ......... 2 work-hours x $85 per hour = $170 .......cccceverereeene. $225 $395

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some of the
costs of this AD may be covered under
warranty, thereby reducing the cost
impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under

that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-13-03 Safran Helicopter Engines,
S.A. (Type Certificate previously held by
Turbomeca, S.A.): Amendment 39—
21608; Docket No. FAA-2020-1180;
Project Identifier MCAI-2020-00517-E.

(a) Effective Date

This airworthiness directive (AD) is
effective August 13, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Safran Helicopter
Engines, S.A. (Type Certificate previously
held by Turbomeca, S.A.) Arriel 2B, 2B1, 2C,
2C1, 2C2, 251 and 2S2 model turboshaft
engines with a fuel filter pre-blockage
pressure switch, part number 9 550 17 200
0, and serial number (S/N) 00001 to 12753,
inclusive, and S/N A0001 to A0247,
inclusive, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7321, Fuel Control/Turbine Engines.

(e) Unsafe Condition

This AD was prompted by reports from the
manufacturer of non-conforming fuel filter
pre-blockage pressure switches manufactured
before December 2016. The FAA is issuing
this AD to prevent the non-conformity of the
fuel filter pre-blockage pressure switch,
which can cause its non-activation in case of
fuel system contamination, with consequent
opening of the by-pass without indication in
the cockpit. The unsafe condition, if not
addressed, could result in uncommanded in-
flight shut-down of the engine, an emergency
autorotation landing on a single engine
helicopter, or an uncommanded in-flight
shut-down of both engines on a twin engine
helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) After the effective date of this AD,
during the pre-flight inspection for the first
flight of each day the engine is operated,
perform a visual inspection of the fuel filter
by-pass indicator to determine if the fuel

filter by-pass indicator pop-up has been
activated.

(2) Within the next 300 hydro-mechanical
metering unit (HMU) operating hours or 180
days after the effective date of this AD,
whichever occurs first, perform an
operational test of the fuel filter pre-blockage
pressure switch in accordance with Task 73—
23-01-750-801-A01—Pre-Blockage Pressure
Switch of the Fuel Filter Tests (Electrical),
dated November 30, 2012, (the Task) from the
Turbomeca Arriel 2 S1 Maintenance Manual.

(3) During any visual inspection required
by paragraph (g)(1) of this AD, if the fuel
filter by-pass indicator pop-up has been
activated or, during the operational test
required by paragraph (g)(2) of this AD, any
discrepancy is detected as described by the
Task, before next flight, replace the fuel filter
pre-blockage pressure switch with a part
eligible for installation.

(4) The actions required by paragraph (g)(1)
of this AD may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate, and must be entered into the
aircraft records showing compliance with
this AD, in accordance with 14 CFR 43.9
(a)(1) through (4) and 14 CFR 91.417(a)(2)(v).
The records must be maintained as required
by 14 CFR 91.417, 121.380, or 135.439.

(h) Terminating Action

Passing the operational test (no failure
detected) of the fuel filter pre-blockage
pressure switch, as required by paragraph
(g)(2) of this AD, or replacement of the fuel
filter pre-blockage pressure switch with a
part eligible for installation, constitutes a
terminating action for the repetitive visual
inspections required by paragraph (g)(1) of
this AD for that engine.

(i) Definition

A part eligible for installation is a fuel filter
pre-blockage pressure switch that is not
listed in the Applicability, paragraph (c), of
this AD, or a fuel filter pre-blockage pressure
switch that has passed the operational test
(no discrepancies detected) required by
paragraph (g)(2) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ECO Branch, send it to
the attention of the person identified in
Related Information. You may email your
request to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Wego Wang, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7134; fax: (781) 238—7199; email:
wego.wang@faa.gov.

(2) Refer to EASA AD 2019-0180, dated
July 25, 2019, for more information. You may
examine the EASA AD in the AD docket at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2020-1180.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Task 73—-23-01-750-801-A01—Pre-
Blockage Pressure Switch of the Fuel Filter
Tests (Electrical), dated November 30, 2012,
from the Turbomeca Arriel 2 S1 Maintenance
Manual.

(ii) [Reserved]

(3) For Turbomeca service information
identified in this AD, contact Safran
Helicopter Engines, S.A., Avenue du ler Mai,
Tarnos, France; phone: +33 (0) 5 59 74 40 00.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (781) 238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on July 1, 2021.
Ross Landes,
Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2021-14520 Filed 7-8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0456; Project
Identifier MCAI-2021-00212-T; Amendment
39-21601; AD 2021-12-14]

RIN 2120-AA64

Airworthiness Directives; Yabora
Industria Aeronautica S.A. (Type
Certificate Previously Held by Embraer
S.A.) Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020-08—
11, which applied to all Yabora
Industria Aeronautica Model ER]J 190—
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300 and ER]J 190-400 airplanes. AD
2020—-08-11 required revising the
existing airplane flight manual (AFM)
procedures associated with messages of
smoke in the electronic bays presented
on the respective engine indication and
crew alerting system (EICAS). This AD
continues to require revising the
existing AFM procedures, and adds
requirements for a terminating
modification of the electrical wiring of
the mid-electronic bay and backup
smoke detectors; as specified in an
Ageéncia Nacional de Aviagdo Civil
(ANAC) AD, which is incorporated by
reference. This AD was prompted by a
failure propagation test, which revealed
that under certain conditions, the smoke
detection system of the electrical bays
erroneously indicated the presence of
smoke via the respective EICAS
messages. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD becomes effective July
26, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 26, 2021.

The FAA must receive comments on
this AD by August 23, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact National Civil
Aviation Agency (ANAC), Aeronautical
Products Certification Branch (GGCP),
Rua Dr. Orlando Feirabend Filho, 230—
Centro Empresarial Aquarius—Torre
B—Andares 14 a 18, Parque Residencial
Aquarius, CEP 12.246—190—S4&0 José
dos Campos—SP, BRAZIL, Tel: 55 (12)
3203-6600; Email: pac@anac.gov.br;
internet www.anac.gov.br/en/. You may
find this IBR material on the ANAC
website at https://sistemas.anac.gov.br/
certificacao/DA/DAE.asp. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this

material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0456.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0456; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Krista Greer, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued AD 2020-08-11,
Amendment 39-19903 (85 FR 27112,
May 7, 2020) (AD 2020—-08—11), which
applied to all Yabora Industria
Aeronautica Model ER] 190-300 and
ERJ 190—400 airplanes. AD 2020-08-11
required revising the existing AFM
procedures associated with messages of
smoke in the electronic bays presented
on the respective EICAS. The FAA
issued AD 2020-08-11 to provide the
flightcrew with revised AFM procedures
for responding to erroneous indications
of smoke in the electrical bays presented
on the EICAS. The AFM procedures are
intended to prevent loss of all electrical
digital current (DC) essential buses,
causing loss of electrical power for
critical systems of the airplane.

Actions Since AD 2020-08-11 Was
Issued

Since the FAA issued AD 2020-08—
11, the FAA has determined that it is
necessary to mandate a modification to
correct the root cause of erroneous
indications of smoke in the electrical
bays presented on the EICAS that will
allow for removal of the AFM revision
required by AD 2020-08-11. Production
airplanes are not included in the
applicability of this AD because the
modification required by this AD is
incorporated during production.

ANAC, which is the aviation
authority for Brazil, has issued ANAC
AD 2021-02-01, effective February 15,
2021; corrected February 23, 2021
(ANAC AD 2021-02-01) (also referred
to as the Mandatory Continuing
Airworthiness Information, or the

MCALI); to correct an unsafe condition
for all Yabora Industria Aerondutica
Model ERJ 190-300 and ERJ 190-400
airplanes. ANAC AD 2021-02-01
superseded ANAC Emergency AD 2019-
12-01, effective December 9, 2019
(which corresponds to FAA AD 2020-
08-11).

This AD was prompted by a failure
propagation test, which revealed that
when complete loss of the electrical DC
essential bus 2 was induced, the smoke
detection system of the forward and aft
electrical bays erroneously indicated the
presence of smoke via the respective
EICAS messages. When these messages
are displayed, the existing AFM
procedures require the flightcrew to
turn off the essential electrical buses DC
ESS BUS 1 and DG ESS BUS 3. The
FAA is issuing this AD to address a loss
of all electrical DC essential buses, and
consequent loss of electrical power for
critical systems of the airplane. See the
MCALI for additional background
information.

Explanation of Retained Requirements

Although this AD does not explicitly
restate the requirements of AD 2020—
0811, this AD retains all of the
requirements of AD 2020—-08—11. Those
requirements are referenced in ANAC
AD 2021-02-01, which, in turn, is
referenced in paragraph (g) of this AD.

Related Service Information Under 1
CFR Part 51

ANAC AD 2021-02-01 describes
temporary revisions to the existing AFM
procedures associated with messages of
smoke in the electronic bays presented
on the EICAS, and removal of those
temporary revisions once a modification
of certain electrical wiring is completed.
ANAC AD 2021-02-01 also describes
procedures for modification of electrical
wiring of the mid-electronic bay and
backup smoke detectors, which is
terminating action for the temporary
revisions to the AFM. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD
because the FAA has evaluated all
pertinent information and determined
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the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in ANAC AD 2021—
02-01 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, ANAC AD
2021-02-01 is incorporated by reference
in this AD. This AD, therefore, requires
compliance with ANAC AD 2021-02-01
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Service
information specified in ANAC AD
2021-02-01 that is required for
compliance with ANAC AD 2021-02-01
is available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0456.

FAA'’s Justification and Determination
of the Effective Date

There are currently no domestic
operators of these products. Therefore,
the FAA finds that notice and
opportunity for prior public comment
are unnecessary and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2021-0456; Project Identifier MCAI-
2021-00212-T” at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act

(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Krista Greer,
Aerospace Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax
206—231-3223; email krista.greer.@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, the FAA
provides the following cost estimates to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

. Cost per
Action Labor cost Parts cost product

Retained action from AD 2020-08—11 .......c.ccccceveeeenns 1 work-hour x $85 per hour = $85 ........ccccceeverereneenne $0 $85

NEW ACHONS ...oovveeeeiieeierie et 6 work-hours x $85 per hour = $510 .....cccccvvvevvreennnne 0 510

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil

aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing airworthiness directive
(AD) 2020-08-11, Amendment 39—
19903 (85 FR 27112, May 7, 2020), and
m b. Adding the following new AD:

2021-12-14 Yabora Industria Aeronautica
S.A. (Type Certificate Previously Held
by Embraer S.A.): Amendment 39—
21601; Docket No. FAA-2021-0456;
Project Identifier MCAI-2021-00212-T.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 26, 2021.

(b) Affected ADs

This AD replaces AD 2020-08-11,
Amendment 39-19903 (85 FR 27112, May 7,
2020) (AD 2020-08-11).

(c) Applicability

This AD applies to Yabora Industria
Aerondutica S.A. (type certificate previously
held by Embraer S.A.) Model ER] 190-300
and ERJ 190—400 airplanes, certificated in
any category, identified in Agéncia Nacional
de Aviagdo Civil (ANAC) AD 2021-02-01,
effective February 15, 2021; corrected
February 23, 2021 (ANAC AD 2021-02-01).

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical power.

(e) Reason

This AD was prompted by a failure
propagation test, which revealed that when
complete loss of the electrical digital current
(DC) essential bus 2 was induced, the smoke
detection system of the forward and aft
electrical bays erroneously indicated the
presence of smoke via the respective engine
indication and crew alerting system (EICAS)
messages, and by the determination that a
terminating modification is necessary to

correct the root cause of the unsafe condition.

The FAA is issuing this AD to address the
potential loss of all electrical DC essential
buses, and consequent loss of electrical

power for critical systems of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, ANAC AD 2021-02-01.

(h) Exceptions to ANAC AD 2021-02-01

(1) Where ANAC AD 2021-02-01 refers to
its effective date, this AD requires using the
effective date of this AD.

(2) Where ANAC AD 2021-02-01 refers to
December 9, 2019 (the effective date of
ANAC Emergency AD 2019-12-01), this AD
requires using May 22, 2020 (the effective
date of AD 2020-08-11).

(3) The “Alternative Methods of
Compliance (AMOC)” section of ANAC AD
2021-02-01 does not apply to this AD.

(4) Where Part II, paragraph (b)(2), of
ANAC AD 2021-02-01 specifies that after
modification of the electrical wiring of the
mid electronic bay and backup smoke
detectors the temporary airplane flight
manual (AFM) revisions ‘“must be removed,”
this AD requires removing the temporary
AFM revisions before further flight after
completing the modification required by Part
I1, paragraph (b)(1), of ANAC AD 2021-02—
01.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
ANAC; or ANAC’s authorized Designee. If
approved by the ANAC Designee, the
approval must include the Designee’s
authorized signature.

(j) Related Information

For more information about this AD,
contact Krista Greer, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3223.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Agéncia Nacional de Aviagdo Civil
(ANAC) AD 2021-02-01, effective February
15, 2021; corrected February 23, 2021.

(ii) [Reserved]

(3) For ANAC AD 2021-02-01, contact
National Civil Aviation Agency, Aeronautical
Products Certification Branch (GGCP), Rua
Laurent Martins, n° 209, Jardim Esplanada,
CEP 12242-431—S4&0 José dos Campos—SP,
Brazil; telephone 55 (12) 3203-6600; email
pac@anac.gov.br; internet www.anac.gov.br/
en/. You may find this IBR material on the
ANAC website at https://
sistemas.anac.gov.br/certificacao/DA/
DAE.asp.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2021-0456.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on June 4, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-14612 Filed 7-8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2021-0207; Airspace
Docket No. 21-ANM-6]

RIN 2120-AA66

Establishment of Class E Airspace;
Missoula, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E domestic en route airspace extending
upward from 1,200 feet above the
surface at Missoula, MT. This airspace
facilitates vectoring of instrument flight
rules (IFR) aircraft and properly
contains IFR aircraft operating on direct
routes under the control of Salt Lake
City Air Route Traffic Control Center
(ARTCC) and Seattle ARTCC.

DATES: Effective 0901 UTC, October 7,
2021. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.
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ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace at Missoula, MT, to
ensure the safety and management of
IFR operations in the National Airspace
System.

History

The FAA published a notice of
proposed rulemaking (NPRM) in the
Federal Register (86 FR 20468; April 20,
2021) for Docket No. FAA-2021-0207 to
establish Class E airspace at Missoula,
MT. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment, in
favor of the proposed action, was
received.

Subsequent to the publication of the
NPRM, the FAA determined that the
proposed Class E6 airspace for
Missoula, MT included a minor overlap
into the proposed Class E6 airspace for
Great Falls, MT (86 FR 18485; April 9,
2021). To remove the overlapping

airspace, an additional geographic point
has been added to the Missoula, MT
Class E6 airspace legal description. This
change does not have a significant
impact on the proposed airspace
boundaries in the NPRM. The
geographic point that has been added to
the Final Rule’s legal description is “lat
47°41’18” N, long 112°36”32” W.”

Class E6 airspace designations are
published in paragraph 6006 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to 14 CFR part 71
establishes Class E en route domestic
airspace extending upward from 1,200
feet above the surface at Missoula, MT.
This action provides controlled airspace
to facilitate vectoring of IFR aircraft
under the control of Salt Lake City and
Seattle ARTCCs. The airspace also
ensures proper containment of IFR
aircraft operating on direct routes where
the current en route structure is
insufficient.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it

is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ANM MT E6 Missoula, MT [New]

That airspace extending upward from
1,200 feet above the surface within an area
beginning at lat 48°24’0.0” N, long 115°44'57”
W, to lat 48°2570.0” N, long 113°35’21” W, to
lat 47°53’10” N, long 113°35’0.0” W, to lat
47°41'18” N, long 112°36'32” W, to lat
47°40’32.29” N, long 112°32746.33” W, to lat
46°01’40.93” N, long 112°32°45.82” W, to lat
46°02°0.0” N, long 113°20°0.0” W, to lat
46°020.0” N, long 115°0.0°0.0” W, to lat
46°400.0” N, long 115°0.0°0.0” W, to lat
46°40'0.0” N, long 115°45’0.0” W, then to the
point of beginning.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov//air_traffic/publications/
https://www.faa.gov//air_traffic/publications/
mailto:fedreg.legal@nara.gov
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Issued in Des Moines, Washington, on July
1, 2021.

B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-14564 Filed 7-8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0208; Airspace
Docket No. 21-ANM-5]

RIN 2120-AA66
Amendment of Class E Airspace;
Missoula, MT; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The Federal Aviation
Administration (FAA) is correcting a
final rule that appeared in the Federal
Register on June 16, 2021. The rule
modified the Class E airspace extending
upward from 1,200 feet above the
surface at Missoula International
Airport, Missoula, MT. The Final Rule
inadvertently used the word “about”
instead of “above’” when describing the
airspace area. This action corrects the
legal description for the Class E airspace
extending upward from 1,200 feet above
the surface.

DATES: Effective 0901 UTC, August 12,
2021. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register (86 FR 31907; June 16,
2021) for Docket FAA-2021-0208
amending the Class E airspace
extending upward from 1,200 feet above
the surface at Missoula International
Airport, Missoula, MT. Subsequent to
publication, the FAA identified an error
in the wording used to describe this
Class E airspace area. This action
corrects that error.

Class E5 airspace designations are
published in paragraph 6005 of FAA

Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, Amendment
of the Class E Airspace; Missoula, MT,
published in the Federal Register of
June 16, 2021 (86 FR 31907), FR Doc.
2021-12662, is corrected as follows:

§71.1 [Corrected]

m 1. On page 31908, in the third column,
beginning with line 35, the legal
description for ANM MT E5 is corrected
to read:

ANM MT E5 Missoula, MT [Amended]
Missoula International Airport, MT

(Lat. 46°54’59” N, long. 114°05’26” W)

That airspace extending upward from 700
feet above the surface within 3.5 miles each
side of the 311° bearing extending from the
Class D 4.4-mile radius to 22.3 miles
northwest of the airport, and 1.6 miles west
and 4.3 miles east of the 179° bearing
extending from the Class D 4.4-mile radius to
15.2 miles south of the airport, and that
airspace extending upward from 1,200 feet
above the surface within a 46-mile radius of
the Missoula International Airport.

Issued in Des Moines, Washington, on July
1, 2021.
B.G. Chew,

Acting Group Manager, Western Service
Center, Operations Support Group.

[FR Doc. 2021-14553 Filed 7-8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0211; Airspace
Docket No. 21-ANM-7]

RIN 2120-AA66

Establishment of Class E Airspace;
Mountain Home, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E domestic en route airspace extending
upward from 1,200 feet above the
surface at Mountain Home, ID. This
airspace facilitates vectoring of
instrument flight rules (IFR) aircraft and
properly contains IFR aircraft operating
on direct routes under the control of
Salt Lake City Air Route Traffic Control
Center (ARTCC).

DATES: Effective 0901 UTC, October 7,
2021. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace at Mountain Home, ID,
to ensure the safety and management of
IFR operations in the National Airspace
System.

History

The FAA published a notice of
proposed rulemaking (NPRM) in the
Federal Register (86 FR 21673; April 23,
2021) for Docket No. FAA-2021-0211 to
establish Class E airspace at Mountain
Home, ID. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov//air_traffic/publications/
https://www.faa.gov//air_traffic/publications/
mailto:fedreg.legal@nara.gov
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Class E6 airspace designations are
published in paragraph 6006 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to 14 CFR part 71
establishes Class E en route domestic
airspace extending upward from 1,200
feet above the surface at Mountain
Home, ID. This action provides
controlled airspace to facilitate
vectoring of IFR aircraft under the
control of Salt Lake City ARTCC. The
airspace also ensures proper
containment of IFR aircraft operating on
direct routes where the current en route
structure is insufficient.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ANMID E6 Mountain Home, ID [New]

That airspace extending upward from
1,200 feet above the surface within an area
beginning at lat. 43°05’36” N, long 114°51°26”
W, to lat. 42°26’27” N, long. 114°57°44” W;
to lat. 42°25’53” N, long. 116°03'43” W; to lat.
43°07’42” N, long. 116°44’08” W; to lat.
44°03'18” N, long. 117°05’05” W; to lat.
44°15’42” N, long. 116°19°°34”° W; to lat.
44°03’41” N, long. 116°12’15” W; to lat.
43°58’04” N, long. 115°51°09” W; to lat.
43°47'52” N, long. 115°41'21” W; to lat.
43°30"14” N, long. 115°36’38” W; to lat.
43°17'24” N, long. 115°41°05” W; to lat.
43°03’38” N, long. 115°19’32” W; then to the
point of beginning.

Issued in Des Moines, Washington, on July
1, 2021.

B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-14556 Filed 7—8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[Docket ID: DOD-2016-HA-0112]
RIN 0720-AB69

TRICARE: Extended Care Health
Option (ECHO) Respite Care

AGENCY: Office of the Secretary,
Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Department of Defense is
amending the TRICARE regulation to
allow an ECHO program beneficiary to
receive, when authorized, up to sixteen
(16) hours of respite care per month
without a prerequisite to receive other
authorized non-respite care during the
same month. Currently, Active Duty
Family Members who are eligible for the
ECHO program can receive a maximum
of 16 hours of respite care per month,
in any calendar month in which the
beneficiary receives other non-respite
ECHO benefits (referred to as
“concurrent’’ care). As the specific
requirement for a concurrent ECHO
benefit, which was originally
implemented to ensure optimal medical
management of the beneficiary’s ECHO-
qualifying condition, is no longer
necessary and may serve as an
inappropriate barrier to receipt of
respite services for some families, this
final rule will eliminate the concurrent
ECHO benefit requirement and allow an
ECHO beneficiary to receive up to a
maximum of 16 hours of respite care per
month, regardless of whether another
ECHO benefit is received in the same
month.

DATES: This rule is effective August 9,
2021.

FOR FURTHER INFORMATION CONTACT: Ms.
Carmen DeLeon, Defense Health
Agency, TRICARE Health Plan Division,
Telephone 210-536-6004.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

A. Regulatory History

The Department published a proposed
rule in the Federal Register on August
17,2018 (83 FR 41026—41029) to
eliminate the requirement for a
beneficiary to receive a concurrent
ECHO benefit in order to qualify for
respite care. This change will expand
access to respite care services (as
recommended by the Military
Compensation and Retirement
Modernization Commission (MCRMC)),
allowing families to access those hours
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without receiving another ECHO benefit
during the same month the respite care
is received.

B. Summary of Major Provisions

The Department of Defense (the
Department) remains committed to
supporting Service members and their
family members with special needs.
Together, the Office of Community
Support for Military Families with
Special Needs, the Services, and the
Military Health System are working to
enhance and improve support for these
families, including everything from
complex medical management to non-
clinical case management and family
support services. The Department is also
committed to eliminating unnecessary
requirements that act as barriers to care.
The requirement to receive a concurrent
ECHO benefit in order to be entitled to
ECHO respite care was originally
imposed as a medical management tool.
We now conclude that this specific
requirement is no longer necessary and
may serve as an inappropriate barrier to
receipt of respite services for some
families. Respite services for ECHO-
eligible covered beneficiaries may still
be appropriate and necessary even when
no other ECHO services are provided
(i.e., where all needed care is otherwise
covered under the TRICARE Basic
Program or under demonstration
authority).

The elimination of the requirement
for a simultaneous ECHO benefit will
provide maximum flexibility to families
without sacrificing the goal of ensuring
the safe and effective management of the
beneficiary’s ECHO qualifying
condition. First, we note that TRICARE
beneficiaries with complex medical
needs may receive case management
services including medical
management, disease management and
chronic care coordination, under the
TRICARE Basic Program, regardless of
whether the beneficiary is an ECHO
eligible beneficiary. As the TRICARE
program has evolved over time,
continuing to require an ECHO eligible
beneficiary to receive a concurrent
ECHO benefit as a medical management
tool is no longer necessary. Based on
our current program structure,
beneficiaries should already be
receiving medical management services
and the receipt of any ECHO benefit,
including ECHO respite care, provides
an additional opportunity to ensure the
safe and effective management of the
beneficiary’s qualifying condition.
Furthermore, in accordance with 32
CFR 199.5(h)(3), all ECHO benefits,
including ECHO respite care, require
authorization prior to receipt of such
benefits. Paragraph 199.5(i) discusses

required documentation as a
prerequisite to authorizing ECHO
benefits. As a practical matter, the Home
Health Aide (HHA) providing the
respite services must document the
health care services needed by the
ECHO beneficiary in the absence of the
family caregiver and the schedule for
the services during the provision of
respite care in order to ensure an
appropriately trained provider is sent
and the beneficiary’s needs are met.
Additional details regarding required
documentation to be provided to the
Managed Care Support Contractor and
HHA for authorization of ECHO respite
services will be published in the
TRICARE Policy Manual available at
http://manuals.tricare.osd.mil. We
believe that this approach will provide
greater flexibility and eliminate
unnecessary barriers for families to
access ECHO respite care services while
still ensuring the safe and effective
medical management of the
beneficiary’s qualifying condition(s).

C. Legal Authority for This Program

The ECHO program is authorized by
10 United States Code (U.S.C.) 1079(d)-
(f), and has been implemented through
regulation at 32 CFR 199.5 (available at
https://www.govregs.com/regulations/
title32_chapterl part199 section199.5).
Per 32 CFR 199.5(c)(7), ECHO
beneficiaries are eligible for a maximum
of 16 hours of respite care per month in
any month during which the beneficiary
otherwise receives an ECHO (other than
the ECHO Home Health Care (EHHC))
benefit(s). This regulation is finalized
under the authority of 5 U.S.C. 301
(available at https://www.govregs.com/
uscode/title5 partl chapter3
subchapterl), which allows the
Secretary of Defense to prescribe
regulations for the government; and 10
U.S.C. 1079(d) and (e) (available at
https://www.govregs.com/uscode/
title10_subtitleA_partll chapter55),
which directs the Secretary of Defense
to establish a program to provide
extended benefits for eligible active
duty dependents, which may include
the provision of comprehensive health
care services, including case
management services, to assist in the
reduction of the disabling effects of a
qualifying condition of an eligible
dependent. The Department is
authorized to provide ‘“‘respite care for
the primary caregiver of the eligible
dependent” as one of the specifically
enumerated extended benefits under the
ECHO program pursuant to 10 U.S.C.
1079(e)(6).

II. Public Comments

Comments were received from thirty-
one individuals, medical affiliated
organizations, and military and veterans
associations via www.regulations.gov.
We have carefully considered all public
comments, and specific matters raised
by those comments are summarized
below. We reaffirm the policies and
procedures contained in the proposed
rule and maintain the rationale
presented in the preamble of the
proposed rule.

A. Analysis of Public Comments

The government received many
comments that were in favor of the
elimination of the concurrent ECHO
benefit requirement. Many comments
also noted that a minimum increase of
four hours to the current sixteen hours
(total of twenty hours per month) was
reasonable.

Response: Increasing the number of
respite hours per month from 16 to 20
is a major change and under the law we
must give the public notice and an
opportunity for comment. Therefore, an
increase in respite hours will not be
incorporated under this final rule. A
separate rule will be considered by the
Department when further analysis of the
appropriate number of hours of respite
is conducted.

Two of these comments
recommended consideration that the
respite program be open to more
providers than just HHAs as some
beneficiaries do not require a home
health nurse or aide to provide respite
care to children with autism.

Response: Respite care consists of
providing skilled and non-skilled
services to a beneficiary such that in the
absence of the primary caregiver,
management of the beneficiary’s ECHO
qualifying condition and safety are
provided. Therefore, 32 CFR part 1079
requires a TRICARE-authorized HHA
provide the services under the ECHO
program. This is critical to ensure the
safety of our beneficiaries.

Twenty-four comments were received
in which commenters requested that the
ECHO respite benefit be aligned with
the Medicaid Home and Community
waiver per the 2015 MCRMC which
asked that a transitional benefit be made
available to cover families that are
separating or retiring from active duty
(AD) service.

Response: By law, ECHO is available
only to ADFMs and therefore a
transitional benefit to cover families that
are separating or retiring from AD
service would require legislation.

We received two comments indicating
that there are several geographic areas


https://www.govregs.com/regulations/title32_chapterI_part199_section199.5
https://www.govregs.com/regulations/title32_chapterI_part199_section199.5
https://www.govregs.com/uscode/title5_partI_chapter3_subchapterI
https://www.govregs.com/uscode/title5_partI_chapter3_subchapterI
https://www.govregs.com/uscode/title5_partI_chapter3_subchapterI
https://www.govregs.com/uscode/title10_subtitleA_partII_chapter55
https://www.govregs.com/uscode/title10_subtitleA_partII_chapter55
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that cannot obtain service due to a lack
of providers, or that providers have
declined to accept a beneficiary when
limited to 16 hours per month.

Response: As previously stated, in
order to assure the quality of care for
ECHO beneficiaries, all ECHO respite
care services will be provided only by
Medicare or Medicaid certified HHAs
who have in effect at the time of
services a valid agreement to participate
in the TRICARE program. Consequently,
ECHO respite services are available only
in locations where there are Medicare or
Medicaid certified HHAs.

Four comments included requests for
the benefit to allow sibling care from the
same HHA that is providing ECHO
respite care.

Response: While this request is
understandable, 32 CFR 199.5 requires
respite care services be provided by a
TRICARE-authorized HHA and are
designed to provide health care services
for the covered beneficiary. Child-care
services for other members of the family
is not authorized medical care.

One comment sought clarification on
the amount of respite hours and impact
on yearly cost, and specifically asked
whether the respite hours would be
incorporated into the yearly benefit
limitations.

Response: Yes, by law, the cost of
respite care under ECHO will be
calculated into the yearly benefit. The
Government’s share of the total cost of
providing such benefits in any year
shall not exceed $36,000.

B. Provisions of the Final Rule

The final rule is consistent with the
proposed rule. No changes were made to
the rule text as a result of comments
received; however, certain provisions
discussed in the proposed rule have
been deleted from the final rule (e.g.,
increasing authorized hours beyond 16
per month).

III. Regulatory Analysis

A. Cost Estimate: No Concurrent Care
Requirement and 16 Hours per Month
Limit

Current Policy Baseline Costs—
Baseline (current policy) respite care
costs incurred for those ECHO
beneficiaries were estimated using
respite care in FY18 (the latest full fiscal
year data available). Out of a total of
1,267 ECHO users diagnosed with ASD,
there were 66 respite care users who
incurred $48,022 in paid costs for
respite care billing codes (S9122, S9123,
and S9124). Of these 66 users, 17
incurred the maximum of 16 hours per
month over an average of 1.7 months
(total paid amount of $10,969) and 49

incurred an average of 11.3 hours per
month over an average of 2.8 months
(total paid amount of $37,053). Out of a
total of 3,689 ECHO users with non-ASD
diagnoses, there were 9 respite care
users who incurred $19,533 in paid
costs for the three respite care billing
codes. Of these 9 users, 4 incurred the
maximum of 16 hours per month over
an average of 7.5 months (total paid
amount of $12,262) and 5 incurred an
average of 13.0 hours per month over an
average of 4.4 months (total paid
amount of $7,271). Because these users
are not in the EHHC program, most of
these expenditures were for respite-like
services. As a result, FY18 baseline
costs for ECHO respite care were
$67,555 ($10,969 + $37,053 + $12,262 +
$7,271; see Table 1).

Cost of an Expanded Non-Concurrent
Respite Benefit—Incremental respite
costs were estimated under the
proposed policy change that would not
require concurrent care for two groups
of ECHO beneficiaries: (1) Those who
used ECHO respite care in FY18 and (2)
those who only used non-respite ECHO
care in FY18. The costs associated with
ADFMs using the Autism Care
Demonstration (ACD), who are not
currently using the respite care benefit,
were also estimated. All of these ADFM
beneficiaries using the ACD are enrolled
in ECHO and would be eligible to use
respite care under the non-concurrent
policy change.

In estimating the potential costs of the
policy change, beneficiaries who used
ECHO respite care in FY18 were first
examined. As discussed above, in FY18
there were a total of 75 respite care
users: 66 diagnosed with ASD and 9
with non-ASD diagnoses. It was
assumed that their average number of
respite care hours per month and the
paid amount per month would not
change under the new benefit. However,
it was also assumed that the average
number of months that they would
utilize respite care would increase
because the number of respite care
months after the change would now be
unconstrained (up to a maximum of 12
months) due to the absence of
concurrency. To estimate the average
number of respite care months per user,
FY18 data from the Comprehensive
Autism Care Demonstration (ACD) was
examined. It was determined that
ADFM patients had an average (and
median) of 8 months of care in the ACD
during FY18. As a result, 8 months is a
reasonable proxy for the number of
months of respite care an average
patient would use if the number of
months were not constrained. Therefore,
it was assumed that the average
patient’s family would use respite care

services for 8 months on average.
Baseline respite users were multiplied
first by average months per year of
respite care per user, then by average
respite hours per month, and lastly by
average paid amount per hour for
respite care. This results in an estimated
total of $182,235 in paid costs under the
new benefit for baseline respite care
users ($51,441 + $104,495 + $13,079 +
$13,220).

Then, added costs for those
beneficiaries currently using only non-
respite ECHO care during FY18 were
estimated. In order to estimate respite
care user uptake rates under the
expanded benefit, it is important to
understand why current rates for non-
EHHC ECHO users are so low (between
0.2 percent for patients not diagnosed
with autism and 5 percent for patients
diagnosed with autism). The National
Respite Coalition Task Force has
surveyed families in the civilian world
on the reasons why respite care uptake
is low. Five reasons possibly apply to
ECHO beneficiaries: Restrictive
eligibility criteria, lack of information
about respite program availability,
inadequate supply of trained providers,
inability to relate to or trust non-family
caregivers, and guilt. The Department
concludes that a revised policy for
ECHO respite care would be largely
influenced by the first two reasons: The
extent to which restricted eligibility
criteria will be reduced (in our case
concurrency will no longer be required)
and the extent to which the current lack
of information about ECHO'’s respite
benefit is reduced. Consequently, the
Department concludes that utilization
rates under the revised ECHO respite
benefit will largely be dependent upon
(1) the fact that the respite benefit will
now be available in all 12 months of the
year independent of non-respite care
ECHO use, and (2) the extent to which
the new respite benefit would be
promoted by the MCSCs, the
Exceptional Family Member Program
(EFMP), DHA, and related advocacy
groups.

Some new beneficiaries may be drawn
into the program because of the value of
the new benefit (i.e., that it can be used
in any month). Also, others could be
drawn to use respite care because of
promotion of the benefit through
various media by interested parties. The
MCGCSCs, EFMP, advocacy groups (e.g.,
Autism Speaks) and DHA will likely
provide information by means of
newsletters, web page postings, and
other media. This information would
then spread by word of mouth and on-
line chat groups. While some studies
have suggested respite care uptake rates
of 15 to 20 percent, it is likely that these
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rates are too high for the TRICARE
ECHO population given its low level of
use today. Given that current uptake
rates are less than 1 percent for the
ECHO population not diagnosed with
autism and 5 percent for the autism-
diagnosed population, it is believed that
with the new information disseminated
regarding the benefit, uptake rates of
between 1 and 5 percent (3 percent mid-
point) and 5 and 10 percent (7.5 percent
mid-point) for the two groups
respectively are reasonable
assumptions. These assumptions imply
that, in FY18, 90 non-respite ECHO
users diagnosed with ASD (0.075 *
1,201) and 110 non-respite ECHO users
with non-ASD diagnoses (0.03 * 3,680)
would have used respite care if the
expanded benefit had been available.
Assuming that these non-respite care
ECHO users take on the same average
respite care utilization and cost
characteristics of their respite care user
counterparts (separately for those
diagnosed with ASD and those with
other diagnoses) assumed under the
new benefit, it is estimated that these
new respite care ASD users would have
had $212,753 in incremental costs and
non-ASD users would have had
$322,526 in respite care costs, for a total
of $535,279, if the benefit had been
available during FY18.

Finally, the additional respite care
costs for the 11,138 patients who used
the ACD and who were eligible for (but
did not use) the ECHO program during
FY18 was estimated. Under the
proposed change, these patients would
be able to use ECHO during any month
of the year, and for the sole purpose of
receiving respite care. To estimate costs
for this group, the same approach noted
above was used for ECHO program
participants diagnosed with ASD who
did not use respite care. First, it was
assumed that 7.5 percent of the 11,138
ACD patients, or 835 patients, would
use respite care services under the new
policy. Assuming that these 835 ACD
patients would have the same average
respite care utilization and cost
characteristics of their ECHO user
counterparts diagnosed with ASD
assumed under the new benefit, it was
estimated that these ACD users would
have had $1,973,055 in additional
respite care costs, if the benefit had been
available during FY18.

In summary, it is estimated that total
costs of the new benefit would have
been $2,690,569 (or $182,235 +
$535,279 + $1,973,055) if the benefit
had been available during FY18. The
incremental costs would be $2,623,014
in FY18 which are equal to total new
respite program costs minus baseline
costs.

B. Benefits

ADFM ECHO beneficiaries would be
able to use an expanded respite benefit
that would allow them to obtain the
benefit in any month of the year
regardless of the use of non-respite
ECHO services. Under this rule, ECHO
EHHC beneficiaries would continue to
receive a more generous respite care
benefit (a maximum of 8 hours per day,
5 days a week).

C. Alternatives

Two alternatives, besides this
rulemaking action, were considered.

= No action. This alternative would
not allow TRICARE to expand access to
respite care services (as recommended
by the Military Compensation and
Retirement Modernization Commission
(MCRMQ)), allowing families to access
those hours without receiving another
ECHO benefit during the same month
the respite care is received. The results
of this alternative are not preferred.

= Next Best Alternative. Expand the
respite care benefit by increasing the
Monthly Respite Maximum from 16 to
20 hours. Under this alternative, which
assumes that both the concurrent care
requirement is eliminated and the cap
on monthly hours would be increased
from 16 to 20 hours, health care costs
are estimated as nearly $3.2 million in
FY20. This alternative is not preferred.

» The Preferred Alternative is the
final rule action being taken.

IV. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. A regulatory impact analysis
must be prepared for major rules with
economically significant effects ($100
million or more in any one year). This
rulemaking is neither “economically
significant” as measured by the $100
million threshold, nor is it otherwise
significant.

Congressional Review Act, 5 U.S.C.
804(2)

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Public Law 96-354, ““Regulatory
Flexibility Act” (RFA), (Title 5, U.S.C.,
Sec. 601)

The Assistant Secretary of Defense for
Health Affairs certifies that this final
rule is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
because it would not, if promulgated,
have a significant economic impact on
a substantial number of small entities.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Public Law 104-4, Sec. 202, “Unfunded
Mandates Reform Act”

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any one year of $100 million in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $140 million. This final
rule will not mandate any requirements
for state, local, or tribal governments or
the private sector.

Public Law 96-511, “Paperwork
Reduction Act” (Title 44, U.S.C.,
Chapter 35)

This rule will not impose significant
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3502-3511). Existing information
collection requirements of the TRICARE
and Medicare programs will be utilized.
TRICARE ECHO respite care providers
will be coding and filing claims in the
same manner as they currently are with
TRICARE.

Executive Order 13132, “‘Federalism’

This rule has been examined for its
impact under E.O. 13132, and it does
not contain policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
Government and the States, or on the
distribution of powers and
responsibilities among the various
levels of Government. Therefore,
consultation with State and local
officials is not required.
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List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES CHAMPUS

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2.In § 199.5, revise paragraph (c)(7)
introductory text to read as follows:

§ 199.5 TRICARE Extended Care Health
Option (ECHO).
* * * * *

(C) * % %

(7) Respite care. TRICARE
beneficiaries enrolled in ECHO are
eligible for a maximum of 16 hours of
respite care per month. Respite care is
defined in § 199.2. Respite care services
will be provided by a TRICARE-
authorized HHA and will be designed to
provide health care services for the
covered beneficiary. The benefit will not
be cumulative, that is, any respite hours
not used in one month will not be
carried over or banked for use on

another occasion.
* * * * *

Dated: July 2, 2021.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2021-14614 Filed 7—-8-21; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
[Docket ID ED-2021-OESE-0045]

Final Priorities—Effective Educator
Development Division

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final priorities.

SUMMARY: The Department of Education
(Department) announces priorities for
the following programs of the Effective
Educator Development Division (EED):
Teacher and School Leader Incentive
Grants (TSL), Assistance Listing
Number (ALN) 84.374A; Supporting
Effective Educator Development (SEED),
ALN 84.423A; and Teacher Quality
Partnership (TQP), ALN 84.336S. We

may use these priorities for
competitions in fiscal year (FY) 2021
and later years. We propose these
priorities to focus on educator
development, leadership, and diversity
in the various EED programs in order to
improve the quality of teaching and
school leadership.

DATES: These priorities are effective
August 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Orman Feres, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3C124, Washington, DC 20202.
Telephone: (202) 453-6921. Email:
orman.feres@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: This notice
identifies final priorities for use in three
Department programs: TSL, SEED, and
TQP. The purpose of TSL is to assist
States, local educational agencies, and
nonprofit organizations to develop,
implement, improve, or expand
comprehensive performance-based
compensation systems (PBCS) or human
capital management systems (HCMS) for
teachers, principals, and other school
leaders (educators) (especially educators
in high-need schools who raise student
academic achievement and close the
achievement gap between high- and
low-performing students). In addition, a
portion of TSL funds may be used to
study the effectiveness, fairness, quality,
consistency, and reliability of such
systems. The SEED program provides
funding to increase the number of
highly effective educators by supporting
the implementation of evidence-based
practices that prepare, develop, or
enhance the skills of educators. SEED
grants allow eligible entities to develop,
expand, and evaluate practices that can
serve as models to be sustained and
disseminated. The purposes of the TQP
program are to improve student
achievement; improve the quality of
prospective and new teachers by
improving the preparation of
prospective teachers and enhancing
professional development activities for
new teachers; hold teacher preparation
programs at institutions of higher
education accountable for preparing
teachers who meet applicable State
certification and licensure requirements;
and recruit highly qualified individuals,
including minorities and individuals
from other occupations, into the
teaching profession.

Program Authority: 20 U.S.C. 1221e—
3. TSL: Sections 2211-2213 of the

Elementary and Secondary Education
Act of 1965, as amended (ESEA), 20
U.S.C. 6631-6633. SEED: Section 2242
of the ESEA, 20 U.S.C. 6672. TQP:
Sections 200-204 of the Higher
Education Act of 1965, as amended, 20
U.S.C. 1021-1022c.

We published a notice of proposed
priorities (NPP) for these programs in
the Federal Register on April 20, 2021
(86 FR 20471). The NPP contained
background information and our reasons
for proposing the particular priorities.

Except for minor editorial and
technical revisions, there are no
differences between the proposed
priorities and these final priorities.

Public Comment: In response to our
invitation in the NPP, we received 31
comments, 23 of which were relevant to
the proposed priorities and 8 of which
were not relevant to the proposed
priorities and were not considered in
the analysis. Of the 23 comments
addressing the proposed priorities, 7
expressed support for the proposed
priorities but either offered no specific
recommendations to revise them or
offered broad recommendations for
strengthening the educator workforce
that were outside the scope of these
proposed priorities. The remaining 16
comments either expressed
disagreement or broadly agreed while
offering suggestions to strengthen the
proposed priorities. Responses to these
comments are found in the Analysis of
the Comments and Changes below.

Analysis of the Comments and
Changes: An analysis of the comments
and of any changes to the proposed
priorities follows. Generally, we do not
address technical and other minor
changes, or suggested changes the law
does not authorize us to make under the
applicable statutory authority. In
addition, we do not address general
comments that raise concerns not
directly related to the NPP.

Comment: In response to Priority 1—
Supporting Educators and Their
Professional Growth, one commenter
suggested that encouraging educators to
pursue advanced credentials, such as
Master’s degrees, may not necessarily
lead to improvements in educator
effectiveness and may produce
unintended incentives for educators to
leave the profession.

Discussion: We appreciate the
comment regarding the potential limited
impact on educator effectiveness and
potential disincentives to educator
retention that could result from
encouraging teachers to pursue
advanced credentials. Creating or
enhancing professional growth
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opportunities for educators is a chief
component of the Administration’s
approach to ensuring that students from
low-income backgrounds, students of
color, students with disabilities, and
other historically underserved students
have equal access to qualified,
experienced, and effective educators.
The concerns outlined by the
commenter are precisely the reasons
why this priority promotes a holistic
approach to supporting teachers and
school leaders. The priority not only
targets increased numbers of teachers
with advanced credentials, which, in
addition to a Master’s Degree, may
include National Board Certification or
an additional credential, such as to
teach English learners or students with
special needs. It also promotes
establishment of career ladders,
improved pay systems, targeted
professional development and a range of
other strategies aimed at improving the
educator workforce. We think that
advanced credential attainment is an
important part of this holistic strategy.
Thus, we do not think that it is
necessary to revise the proposed
priorities to address this specific need.

Changes: None.

Comment: In response to Priority 1—
Supporting Educators and Their
Professional Growth, one commenter
recommended that we focus on raising
teacher salaries to be commensurate
with that of other professionals whose
roles require specialized training.

Discussion: We appreciate the
comment regarding economic concerns
facing educators and low teacher
salaries may pose potential barriers to
diverse candidates entering the educator
profession. While we agree with the
commenters on the need for educators’
salaries to reflect the significance of
their roles, we note that these priorities
focus on preparing educators with the
knowledge, skills, and supports needed
to support the personal and academic
growth of all students. We note one of
the programs intended for potential use
of these priorities, TSL, provides
applicants with flexibility to propose
innovative interventions aimed at
enhancing educators’ compensation
based on their performance. For this
reason, we do not think that it is
necessary to revise the proposed
priorities to address teachers’ salaries.

Changes: None.

Comment: In response to Priority 2—
Increasing Educator Diversity, one
commenter cautioned that factors such
as the wealth gap and income inequality
along racial lines may lead to difficulty
hiring diverse educators.

Discussion: We appreciate the
comment regarding economic concerns

facing educators and how they may pose
potential barriers to diverse candidates
entering the educator profession. We
note that this priority has been
established, due in part to the barriers

to achieving a diverse educator
workforce the commenter identified. We
also note that this priority seeks to
promote a holistic approach to attracting
and retaining teachers and school
leaders and we encourage districts and
localities to leverage the opportunities
afforded under this priority to design
evidence-based and promising
approaches to attracting diverse
educator candidates. For this reason, we
do not think that it is necessary to revise
the proposed priority.

Changes: None.

Comment: Multiple commenters
expressed support for both priorities,
while suggesting a range of specific
revisions. One commenter
recommended changes to emphasize the
importance of antibias and antiracist
education to our existing workforce. On
the topic of cultural responsiveness,
multiple commenters cited research
emphasizing the importance of
culturally responsive school leadership
and recommended specific revisions to
highlight the importance of culturally
responsive and culturally sustaining
teaching practices. Another commenter
recommended changes to both priorities
to promote development and
diversification of school leaders. With
regard to professional development and
professional learning of educators, one
commenter recommended that the
Department focus on learning
communities, leadership, resources,
data, learning designs, implementation,
and outcomes. Another commenter
noted the significant role of traditional
educator preparation programs in
advancing the goals of these priorities,
while another commenter, focusing on
the SEED program, recommended that
we revise the priorities to more clearly
highlight the role of high-quality, non-
traditional educator preparation
programs. A separate commenter
recommended that we revise the
priorities to emphasize the long-term
sustainability of project activities
implemented under these priorities.
Additionally, one commenter stressed
the importance of prioritizing grow-
your-own recruitment approaches.

Discussion: We appreciate each
commenter’s suggestions and recognize
the significance of the specific areas
they recommend be emphasized in the
proposed priorities. We note that several
of these suggested items, such as “grow
your own’’ programs, diversification of
school leaders, and placing an emphasis
on data and outcomes, are directly

addressed in the priorities. We also
acknowledge and appreciate the other
suggestions made by commenters that
highlight specific strategies or activities
that could be specified in the priority.
We note that these priorities are
intended for use in discretionary grant
programs and are designed to offer
districts and localities flexibility to
shape their local instructional
programming around innovative
initiatives that meet their distinct needs.
We think that the priorities, as written,
provide an equal measure of specificity
and flexibility for prospective
applicants to address the goals of
supporting educators and their
professional growth, as well as
increasing educator diversity. Finally,
we note that these suggested activities
are already allowable under these
programs, in addition to other programs
funded by the Department, and are
reflective of the Department’s overall
vision for the improvement of the
educator workforce.

Upon further review, the Department
believes that additional clarity would be
helpful for applicants with respect to
their plans to implement educator
diversity practices. We are revising
Priority 2 to combine and clarify the
activities in proposed paragraphs (a)
and (h).

Changes: In Priority 2, we have
removed proposed paragraphs (a) and
(h) and added a new paragraph (g) that
encompasses activities related to data
systems, timelines, and action plans for
promoting educator and school leader
diversity.

Comment: Multiple commenters
expressed support for the proposed
priorities but recommended we add
language that specifically references
sexual orientation, gender identity, and
gender expression to add clarity around
what is meant by the term “diversity.”

Discussion: We appreciate the
importance of being clear about the
meaning of “diversity.” The Department
has chosen to use the term “diversity”
to describe and embrace all students
and educators without exception. Thus,
we do not think that it is necessary to
revise the priorities in response to these
specific recommendations.

Changes: None.

Final Priorities:

Priority 1—Supporting Educators and
Their Professional Growth.

Projects that are designed to increase
the number and percentage of well-
prepared, experienced, effective, and
diverse educators—which may include
one or more of the following: Teachers,
principals, paraprofessionals, or other
school leaders as defined in section
8101(44) of the ESEA—through
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evidence-based strategies (as defined in
34 CFR 77.1 or the ESEA) incorporating
one or more of the following:

(a) Adopting, implementing, or
expanding efforts to recruit, select,
prepare, support, and develop talented,
diverse individuals to serve as mentors,
instructional coaches, principals, or
school leaders in high-need schools (as
may be defined in the program’s
authorizing statute or regulations) who
have the knowledge and skills to
significantly improve instruction.

(b) Implementing practices or
strategies that support high-need
schools (as may be defined in the
program’s authorizing statute or
regulations) in recruiting, preparing,
hiring, supporting, developing, and
retaining qualified, experienced,
effective, diverse educators.

(c) Increasing the number of teachers
with State or national advanced
educator certification or certification in
a teacher shortage area, as determined
by the Secretary, such as special
education or bilingual education.

(d) Providing high-quality
professional development opportunities
to all educators in high-need schools (as
may be defined in the program’s
authorizing statute or regulations) on
meeting the needs of diverse learners,
including students with disabilities and
English learners.

Proposed Priority 2—Increasing
Educator Diversity.

Under this priority, applicants must
develop projects that are designed to
improve the recruitment, outreach,
preparation, support, development, and
retention of a diverse educator
workforce through adopting,
implementing, or expanding one or
more of the following:

(a) High-quality, comprehensive
teacher preparation programs that have
a track record of attracting, supporting,
graduating, and placing
underrepresented teacher candidates,
and that include one year of high-
quality clinical experiences (prior to
becoming the teacher of record) in high-
need schools (as may be defined in the
program’s authorizing statute or
regulations).

(b) High-quality, comprehensive
teacher preparation programs in
Historically Black Colleges and
Universities (eligible institutions under
part B of title IIl and subpart 4 of part
A title VII of the HEA), Hispanic Serving
Institutions (eligible institutions under
section 502 of the HEA), Tribal Colleges
and Universities (eligible institutions
under section 316 of the HEA), or other
Minority Serving Institutions (eligible
institutions under title Il and title V of
the HEA) that include one year of high-

quality clinical experiences (prior to
becoming the teacher of record) in high-
need schools (as may be defined in the
program’s authorizing statute or
regulations) and that incorporate best
practices for attracting, supporting,
graduating, and placing
underrepresented teacher candidates.

(c) Reforms to teacher preparation
programs to improve the diversity of
teacher candidates, including changes to
ensure underrepresented teacher
candidates are fully represented in
program admission, completion,
placement, and retention as educators.

(d) Educator candidate support and
preparation strategies and practices
focused on underrepresented teacher
candidates, and which may include
““grow your own programs,” which
typically recruit middle or high school
students, paraprofessionals, or other
school staff and provide them with clear
pathways and intensive support to enter
into the teaching profession.

(e) Professional growth and leadership
opportunities for diverse educators,
including opportunities to influence
school, district, or State policies and
practices in order to improve educator
diversity.

(f) High-quality professional
development on addressing bias in
instructional practice and fostering an
inclusive, equitable, and supportive
workplace and school climate for
educators.

(g) Data systems, timelines, and action
plans for promoting inclusive and bias-
free human resources practices that
promote and support development of
educator and school leader diversity.

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an

application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

This document does not preclude us
from proposing additional priorities,
requirements, definitions, or selection
criteria subject to meeting applicable
rulemaking requirements.

Note: This document does not solicit
applications. In any year in which we choose
to use these priorities, we invite applications
through a notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) must determine whether this
regulatory action is “significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this regulatory
action under Executive Order 13563,
which supplements and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law,
Executive Order 13563 requires that an
agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
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and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency “to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing the final priorities only
on a reasoned determination that their
benefits will justify their costs. In
choosing among alternative regulatory
approaches, we selected those
approaches that would maximize net
benefits. Based on an analysis of
anticipated costs and benefits, we
believe that the final priorities are
consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Regulatory Flexibility Act
Certification: The Secretary certifies that
this regulatory action does not have a
significant economic impact on a
substantial number of small entities.
The U.S. Small Business Administration
Size Standards define proprietary
institutions as small businesses if they
are independently owned and operated,
are not dominant in their field of
operation, and have total annual

revenue below $7,000,000. Nonprofit
institutions are defined as small entities
if they are independently owned and
operated and not dominant in their field
of operation. Public institutions are
defined as small organizations if they
are operated by a government
overseeing a population below 50,000.

The small entities that this regulatory
action will affect are school districts,
nonprofit organizations, and for-profit
organizations. Of the impacts we
estimate accruing to grantees or eligible
entities, all are voluntary and related
mostly to an increase in the number of
applications prepared and submitted
annually for competitive grant
competitions. Therefore, we do not
believe that the priorities will
significantly impact small entities
beyond the potential for increasing the
likelihood of their applying for, and
receiving, competitive grants from the
Department.

Paperwork Reduction Act of 1995:
The priorities contain information
collection requirements that are
approved by OMB under OMB control
number 1894—0006 and 1810-0758; the
priorities do not affect the currently
approved data collection.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at:
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have

Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Ian Rosenblum,

Deputy Assistant Secretary for Policy and
Programs Delegated the Authority to Perform
the Functions and Duties of the Assistant
Secretary, Office of Elementary and
Secondary Education.

[FR Doc. 2021-14713 Filed 7-8-21; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

34 CFR Chapter I
[Docket ID ED-2020-OESE-0199]

Final Priority and Definition—Teacher
and School Leader Incentive (TSL)
Program

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final priority and definition.

SUMMARY: The Department announces
one priority and one definition under
the Teacher and School Leader
Incentive Program (TSL), Assistance
Listing Number 84.374A. The
Department may use this priority and
definition for competitions in fiscal year
(FY) 2021 and later years. We take this
action to make program improvements
based on lessons learned over the last
decade and to improve program
outcomes.

DATES: The priority and definition are
effective August 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Orman Feres, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3C124, Washington, DC 20202.
Telephone: (202) 453—6921. Email:
orman.feres@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The purpose of
TSL is to assist States, local educational
agencies (LEAs), and nonprofit
organizations to develop, implement,
improve, or expand comprehensive
performance-based compensation
systems (PBCS) or human capital
management systems (HCMS) for
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teachers, principals, and other school
leaders (educators) (especially educators
in High-Need Schools who raise student
academic achievement and close the
achievement gap between high- and
low-performing students). In addition, a
portion of TSL funds may be used to
study the effectiveness, fairness, quality,
consistency, and reliability of such
systems.

Program Authority: Sections 2211—
2213 of the Elementary and Secondary
Education Act of 1965, as amended
(ESEA), 20 U.S.C. 6631-6633.

A notice of proposed priorities (NPP)
for this program was published in the
Federal Register on April 9, 2021 (86 FR
18519). The NPP contained background
information and our reasons for
proposing the priority and definition.

Except for minor editorial and
technical revisions, there are no
differences between the proposed
priority and definition and the final
priority and definition.

Public Comment: In response to our
invitation in the NPP, two comments
were received, neither of which were
relevant to the proposed priority and
definition. The Secretary appreciates the
public’s interest in this program and the
comments received in response to the
NPP. However, we do not address
general comments that raise concerns
not directly related to the NPP.

Final Priority

High-Need Schools.

Under this priority, eligible applicants
must concentrate proposed activities on
teachers, principals, or other school
leaders serving in High-Need Schools.

In order to demonstrate that the TSL
project is concentrated in High-Need
Schools, the applicant must—

(a) Provide the requested data in
paragraph (c) of this priority to
demonstrate that at least the majority of
the schools participating in the
proposed project are High-Need Schools
and describe how the TSL-assisted grant
activities are focused on those schools;

(b) Include a list of all schools in
which the proposed TSL-funded project
would be implemented and indicate
which schools are High-Need Schools;
and

(c) Provide the most recently available
school-level data supporting each
school’s designation as a High-Need
School.

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Final Definition

The Assistant Secretary establishes
the following definition for this
program. We may apply this definition
in any year in which this program is in
effect.

High-Need School means a school
with 50 percent or more of its
enrollment from low-income families as
calculated using—

(1) The number of children eligible for
a free or reduced-price lunch under the
National School Lunch Program (NSLP)
(or, if an LEA does not participate in the
NSLP, comparable data from another
source such as a survey);

(2) If an LEA has one or more schools
that participate in the Community
Eligibility Provision (CEP) of the NSLP,
for any of its schools (i.e., CEP and non-
CEP schools), the method in paragraph
(1) of this definition or an alternative
method approved by the Department;
and

(3) For middle and high schools, data
from feeder schools that can establish
that the middle or high school is a High-
Need School under paragraph (1) or (2)
of this definition.

This document does not preclude us
from proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This document does not solicit
applications. In any year in which we choose
to use this priority and definition, we invite
applications through a notice in the Federal
Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) must determine whether this

regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
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provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this final priority and
definition only on a reasoned
determination that their benefits justify
their costs. In choosing among
alternative regulatory approaches, we
selected those approaches that
maximize net benefits. Based on the
analysis that follows, the Department
believes that this regulatory action is
consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

The Department believes that this
regulatory action will not impose
significant costs on eligible entities,
whose participation in our programs is
voluntary, and costs can generally be
covered with grant funds. As a result,
the priority and definition will not
impose any particular burden except
when an entity voluntarily elects to
apply for a grant. The benefits of the
priority and definition will outweigh
any associated costs because they will
help ensure that the Department’s TSL
grant program selects high-quality
applicants to implement activities that
are designed to address High-Need
Schools.

Regulatory Flexibility Act
Certification: The Secretary certifies that
this regulatory action does not have a
significant economic impact on a
substantial number of small entities.
The U.S. Small Business Administration
Size Standards define proprietary
institutions as small businesses if they
are independently owned and operated,
are not dominant in their field of
operation, and have total annual
revenue below $7,000,000. Nonprofit
institutions are defined as small entities
if they are independently owned and
operated and not dominant in their field
of operation. Public institutions are
defined as small organizations if they
are operated by a government
overseeing a population below 50,000.

The small entities that this regulatory
action would affect are school districts,
nonprofit organizations, and for-profit

organizations. Of the impacts we
estimate accruing to grantees or eligible
entities, all are voluntary and related
mostly to an increase in the number of
applications prepared and submitted
annually for competitive grant
competitions. Therefore, we do not
believe that the priority and definition
would significantly impact small
entities beyond the potential for
increasing the likelihood of their
applying for, and receiving, competitive
grants from the Department.

Paperwork Reduction Act of 1995:
The priority and definition contain
information collection requirements that
are approved by OMB under OMB
control number 1810-0758; the priority
and definition do not affect the
currently approved data collection. An
FY 2021 competition would require
applicants to complete and submit an
application for Federal assistance using
Department standard application forms.
As a part of the application submission,
respondents, who are LEAs, State
educational agencies, the Bureau of
Indian Education, nonprofit or for-profit
organizations, or a combination thereof,
will submit information demonstrating
that each school included in the TSL-
assisted project is a High-Need school.
We estimate that for the FY 2021 TSL
competition and later competitions,
each applicant will spend
approximately 87 hours of staff time to
address the priority and definition.
Based on the number of applications the
Department received in the FY 2020
TSL competition, we expect to receive
approximately 100 applications for
these funds. The total number of hours
for all expected applicants to address
this priority and definition is an
estimated 8,700 hours.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3

file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at:
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Ian Rosenblum,

Deputy Assistant Secretary for Policy and
Programs Delegated the Authority to Perform
the Functions and Duties of the Assistant
Secretary, Office of Elementary and
Secondary Education.

[FR Doc. 2021-14712 Filed 7-8-21; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
RIN 1801-AA24

Final Requirements; American Rescue
Plan Act Homeless Children and Youth
Program

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final requirements.

SUMMARY: The Department of Education
(Department) establishes requirements
for the Homeless Children and Youth
program (ARP-HCY), under section
2001(b)(1) of the American Rescue Plan
Act of 2021 (ARP Act). These
requirements are intended to clarify
program requirements and streamline
and clarify the process for State
educational agencies (SEAs) to award
subgrants to local educational agencies
(LEAsS).

DATES: These final requirements take
effect July 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Deborah Spitz, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3W200, Washington, DC 20202.
Telephone: (202) 260-3793. Email:
deborah.spitz@ed.gov.
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If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The ARP-HCY
program provides a total of $800 million
for the Secretary of Education
(Secretary) to use for the purposes of
identifying homeless children and
youth and providing homeless children
and youth with wrap-around services in
light of the challenges of the COVID-19
pandemic and assistance needed to
enable homeless children and youth to
attend school and participate fully in
school activities. These funds may be
used by States to address urgent needs
of children and youth experiencing
homelessness—including academic,
social, emotional, and mental health
needs. The funds will also be used by
States and local educational agencies
(LEAS) to increase capacity by hiring
staff, dedicating resources, and planning
partnerships with community-based
organizations, among other strategies.

Program Authority: Section 2001(b)(1)
of the ARP Act, Public Law 117-2,
March 11, 2021.

Background: The ARP-HCY program
provides $800 million to fund vital
assistance to homeless children and
youth. On April 26, 2021, the
Department released approximately 25
percent of these funds (ARP Homeless I)
as a supplement to SEAs’ grants under
the Education for Homeless Children
and Youths (EHCY) program authorized
by Title VII-B of the McKinney-Vento
Homeless Assistance Act (McKinney-
Vento Act). SEAs and LEAs may use
ARP Homeless I funds for a wide range
of services and activities, including
tutoring, transportation, coordination
with housing, health and social services,
counseling, and other supports for
academic, social, emotional, and mental
health needs, to address the urgent
needs of homeless children and youth.
Funds may also be used to build SEA
and LEA capacity to effectively
administer these funds. SEAs were
encouraged to use the initial
disbursement of funds to supplement
existing EHCY grants, and many have
done so or are in the process of doing
s0.
The Secretary is establishing final
requirements for the second
disbursement of ARP-HCY funds (ARP
Homeless II) related to program
requirements and the formula for the
SEAs’ distribution of these funds to
LEAs.

In paragraph (a) of the final
requirements, the Department provides

that the requirements apply to an SEA’s
ARP Homeless II allocation.

Paragraph (b) provides that the funds
are subject to all provisions of Title VII—
B of the McKinney-Vento Act, except as
provided in paragraph (c), which
governs subgrants to LEAs. The
Department establishes this requirement
because the EHCY program supports an
existing infrastructure of State
Coordinators in States and local liaisons
in LEAs. Furthermore, the allowable
activities under this program are
broadly defined and meet a wide range
of academic, social, emotional, and
mental health needs of children and
youth experiencing homelessness.
Creating a program with different
requirements and a different
infrastructure is likely to result in
confusion and duplication of efforts, at
a time when students urgently need
support.

Paragraph (c) of the requirements
contains a formula for the SEAs’
distribution of funds to LEAs from the
funds remaining after the SEA State
activities reservation (which may be up
to 25 percent of the SEA’s award,
consistent with section 722(e)(2) of the
McKinney-Vento Act). The McKinney-
Vento Act includes a statutory
requirement that States distribute at
least 75 percent of funds to LEAs. It also
requires SEAs to award these funds
competitively to LEAs using criteria
based on need and quality. This
requirement ensures that the limited
EHCY program funds that have
historically been appropriated under
this program are distributed to the LEAs
with the greatest need but has also
resulted in only approximately 25
percent of LEAs receiving EHCY
subgrants. Given the substantial
increase in funding for supports and
services for homeless children and
youth under the ARP Act, the need for
rapid distribution to meet urgent
student needs, and the importance of
serving students experiencing
homelessness in communities that have
not historically participated in the
EHCY subgrant program, the
Department establishes a requirement in
paragraph (c)(1) that the SEA distribute
the ARP Homeless II funds to LEAs by
formula rather than competition.
Requiring SEAs to distribute the ARP
Homeless II funds to LEAs by formula
will ensure that the vast majority of
LEAs will be able to receive subgrants.

The formula is based equally on the
proportional share of an LEA’s
allocation under Title I, Part A of the
Elementary and Secondary Education
Act of 1965 (ESEA) for the most recent
fiscal year, and the LEA’s proportional
share of the number of homeless

children and youth identified by each
LEA relative to all LEAs in the State,
using the greater of the number of
homeless children and youth in either
the 2018-19 or 2019-20 school year in
each LEA. This formula ensures a
balance in the distribution of funds to
focus on the needs of the LEAs,
considering both the LEA’s number of
low-income students and the number of
homeless children and youth. In
addition, allowing the use of either the
2018-19 school year or 2019-20 school
year homeless counts takes into
consideration the potential for
undercounting in the 2019-20 school
year due to COVID-19 by allowing LEAs
to use the greater of the two numbers.

The Department establishes in
paragraph (c)(2) that an LEA must have
an allocation of at least $5,000 under the
formula to be eligible for an ARP
Homeless II subgrant on its own. This
$5,000 minimum will enable each
subgrantee to have sufficient ARP
Homeless II funds to address the needs
of homeless children and youth. We
chose as the threshold the smallest
amount reasonable to sufficiently
implement a local program. If an LEA’s
allocation would be less than $5,000, in
order to receive an ARP Homeless II
subgrant, the LEA must join a
consortium of LEAs in which the sum
of its members’ allocations meets the
$5,000 threshold. For LEAs with an
allocation less than $5,000, the rule
encourages the use of consortia to create
favorable economies of scale.

Final Requirements: The Secretary
establishes the following final
requirements for the ARP-HCY
program.

(a) Applicability. These requirements
apply to a State educational agency’s
(SEA) second allocation of funds from
the Department of Education under
section 2001(b)(1) of the American
Rescue Plan Act of 2021 (ARP Homeless
1I).

(b) Program administration. The funds
described in paragraph (a) are subject to
all provisions of Title VII-B of the
McKinney-Vento Homeless Assistance
Act, except as provided in paragraph (c).

(c) Subgrants to local educational
agencies (LEAs).

(1) Each SEA must award subgrants
by allocating not less than 75 percent of
the funds it receives under the ARP
Homeless II program to LEAs as follows:

(i) 50 percent in proportion to the
amount that each LEA received under
Part A of Title I of the Elementary and
Secondary Education Act of 1965, as
amended, for the most recent fiscal year;
and

(ii) 50 percent in proportion to the
number of homeless children and youth
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identified by each LEA relative to all
LEAs in the State, using the greater of
the number of homeless children and
youth in either the 2018-19 or 2019-20
school year in each LEA.

(2) An SEA may not make a subgrant
to an LEA under paragraph (c)(1) if the
amount of such subgrant would be less
than $5,000. An LEA that does not meet
this minimum allocation requirement
may receive a subgrant only as part of
a consortium with other LEAs if the
total of their combined allocations is at
least $5,000.

(3) For the purpose of paragraph (c),
a consortium means a subgrantee that
consists of more than one LEA.

Waiver of Notice and Comment
Rulemaking and Delayed Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department generally offers interested
parties the opportunity to comment on
proposed requirements. However, the
APA provides that an agency is not
required to conduct notice and
comment rulemaking when the agency
for good cause finds that notice and
public comment thereon are
impracticable, unnecessary, or contrary
to the public interest. 5 U.S.C. 553(b)(B).
Here, there is good cause to waive
notice and comment rulemaking due to
the urgent needs of children and youth
experiencing homelessness in light of
the national pandemic, as going through
the full rulemaking process would delay
the awarding of these grants to SEAs
and LEAs.

The good cause exception is
appropriate “in emergency situations or
where delay could result in serious
harm.” See Jifry v. FAA, 370 F.3d 1174,
1179 (D.C. Cir. 2004) (internal citations
omitted). “The public interest prong of
the good cause exception to the APA
notice and comment requirement is met
only in the rare circumstance when
ordinary procedures—generally
presumed to serve the public interest—
would in fact harm that interest.” Mack
Trucks Inc. v. E.P.A., 682 F.3d 87,

95 (D.C. Cir. 2012).

The ARP-HCY funds are intended to
support the specific and urgent needs of
homeless children and youth due to the
extraordinary impact of the pandemic
on students experiencing homelessness,
including reduced identification of such
students, decreased enrollment in
school, interrupted classroom
instruction, and challenges navigating
services for shelter/housing, clothing
and school supplies, food, and child
care. Due to the emergency nature of
this situation, there is not time for
public notice and comment. By
establishing these requirements now,

SEAs and LEAs may more quickly and
effectively plan for and use ARP-HCY
funds to address the needs of homeless
children and youth. Establishing the
final rule now will give SEAs the
opportunity to award ARP Homeless II
funds to LEAs by the start of the 2021—
22 school year (which can be early
August in some States). During the
school closures following March 2020,
many students experiencing
homelessness became disengaged,
stopped attending regularly or
submitting assignments, became
chronically absent, or dropped out.
Those students will need intensive
educationally related support services
beginning from the first day of the new
school year. A delay of even two months
to the final requirement and
disbursement of funds for ARP
Homeless II will prolong the
interruptions in learning for hundreds
of thousands of students experiencing
homelessness during the pandemic. The
beginning of the school year is a critical
time for identifying and connecting
students experiencing homelessness to
remediation and support services. For
example, if funds are not awarded to
LEAs before September, it will be
difficult for schools to place students
who are identified as experiencing
homelessness in classes at the
appropriate grade level, delaying access
to critical support services and
prolonging interruption in learning
caused by the pandemic.

The APA also requires that
regulations be published at least 30 days
before their effective date, unless the
agency has good cause to implement its
regulations sooner (5 U.S.C. 553(d)(3)).
As discussed above, because the ARP—
HCY funds are needed to address the
immediate needs of homeless children
and youth, the Secretary also has good
cause to waive the 30-day delay in the
effective date of these requirements
under 5 U.S.C. 553(d)(3).

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
significant regulatory action as an action
likely to result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or

State, local, or Tribal governments or
communities in a material way (also
referred to as “‘economically significant
regulations);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This regulatory action is an
economically significant regulatory
action subject to review by OMB under
section 3(f) of Executive Order 12866.
Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as a ““major rule,”
as defined by 5 U.S.C. 804(2).

We have also reviewed this regulatory
action under Executive Order 13563,
which supplements and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law,
Executive Order 13563 requires that an
agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account, among other things,
and to the extent practicable, the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
providing information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these

’s
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techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

The Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action, and we are issuing
these final requirements only on a
reasoned determination that their
benefits justify their costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that would maximize net
benefits. Based on the analysis that
follows and the reasons stated
elsewhere in this document, the
Department believes that the final
requirements are consistent with the
principles in Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, or Tribal
governments in the exercise of their
governmental functions.

In this regulatory impact analysis, we
discuss the need for regulatory action,
the potential costs and benefits, and net
budget impacts. The main benefit of this
regulatory action is that funded services
will get to more students identified as
homeless in more LEAs more quickly in
order to support them and address the
impact of lost instructional time and the
other impacts of the pandemic and
virtual instruction. The estimated costs
and net budget impacts are described
below.

Elsewhere, under the Paperwork
Reduction Act of 1995, we identify and
explain burdens specifically associated
with information collection
requirements.

Need for Regulatory Action and
Analysis of Benefits

These final requirements are intended
to expedite the award of emergency
funds to serve homeless children and
youth. As discussed elsewhere in this
document, the ARP-HCY program
provides vital emergency funding to one
of the most vulnerable populations. The
Department believes this regulatory
action is needed to ensure that SEAs can
allocate funds to LEAs in a time-
effective manner so that LEAs can begin
serving homeless children and youth.
Requiring SEAs to make LEA subgrants
by formula allows funds to reach more
LEAs, and therefore more students
experiencing homelessness. These funds
will support the work of the designated
Homeless Liaison in each LEA, as
required by the McKinney-Vento Act,
and build capacity in LEAs, which will
help to identify greater numbers of
students experiencing homelessness and

better coordinate services for those
students in LEAs receiving funding
through this formula. In addition, the
funding under ARP is more than seven
times greater than the usual
appropriation for this program. This
onetime emergency appropriation
provides a unique opportunity to make
funds more widely available than would
be possible with the current
appropriation of $106.5 million for the
Education for Homeless Children and
Youth program under the McKinney-
Vento Homeless Assistance Act.

The alternative, requiring SEAs to
conduct competitions before making
awards, would place an additional
burden on SEAs and LEAs, increase the
time needed to distribute funds, and
result in fewer LEAs receiving funds. At
the SEA level, a typical competition
may take three to six months and
requires developing selection criteria,
publishing those criteria, providing
technical assistance and allowing time
for LEAs to develop applications,
recruiting and training reviewers,
reviewing the applications, and making
awards. In addition to the staff time
needed to conduct a fair and transparent
competition, other expenses may
include compensation for reviewers and
logistical support for the review process.
At the LEA level, costs are incurred in
the time needed to develop an
application, including identifying and
collaborating with partners, and the
administrative processes needed to
complete the application and obtain
approval for submission. Some LEAs,
even those with high need, will decline
to apply for competitive grants due to
these costs and the uncertainty of
receiving a grant. In contrast, SEAs
already have access to the data and
expertise required to run the proposed
allocations formula as well as to systems
to award the funding to LEAs, as they
already administer other Federal
formula programs.

We estimate that running a State-level
grant competition will take four to six
months, and hundreds of staff hours,
depending on the number of LEAs in
the State who apply for a grant.
However, awarding subgrants via a
formula would take on average 10-20
hours, with an additional one to two
weeks for outreach and technical
assistance. At the LEA level, applying
for a competitive subgrant could take
two weeks to develop and finalize an
application; a formula subgrant might
take up to 10 hours.

In both scenarios, the reporting
burden from the SEA to the Department
is small, since the only new information
the Department expects to collect is a
list of grantees for ARP Homeless I and

II disbursements. The Department
already collects data from all LEAs in
each State for homeless children and
youth, whether they receive a
McKinney-Vento subgrant or not.

Analysis of Costs

The Department’s cost analysis shows
that making subgrants by formula is a
less costly option overall. As discussed
in the previous section, carrying out a
competition is a complex, multistep
process that occurs over months. The
Department estimates that it would take
an SEA between 160 to 320 hours to
conduct a competition, at an
approximate cost of $707,000 to
$1,415,000 for 49 SEAs. (SEAs that
consist of only one LEA would not need
to carry out a competition.) The cost
estimates in this section are based on an
hourly wage of $45.11, the mean wage
estimate for education administrators,
other, reported by the U.S. Bureau of
Labor Statistics, which is multiplied by
two to account for overhead and
benefits.

In addition, we estimate that LEAs
applying for grants under a competition
would need 80 to 100 hours to prepare
an application. Because more funding is
available under the ARP than under the
regular appropriation for the Education
for Homeless Children and Youth
program, we estimate that more LEAs
would apply and receive subgrants than
the 4,400 that currently receive
subgrants, and the cost estimate
assumes that 5,000 LEAs would apply
for funds. Using wages as described
above, the estimated cost for
applications for subgrants would be
approximately $36.1 million to $45.1
million, and the total cost for
distributing funds via a competition
would be approximately $36.8 million
to $46.5 million.

In order to distribute funds via
formula the Department estimates that
SEAs would need 10 to 15 hours to run
the formula and distribute funds, and
another 40 to 80 hours to conduct
outreach to LEAs and help LEAs that
would receive less than $5,000 to create
consortia with other LEAs. Using wages
as described above, the estimated cost
for 49 SEAs for these activities would be
$221,000 to $420,000. The estimated
cost for LEAs to receive subgrants
assumes 5 to 10 hours to complete forms
and minimal applications for formula
funding. The estimate also assumes that
approximately 15,000 LEAs would
receive funding under the formula, far
more than the 5,000 LEAs we estimate
would receive funding under a
competition for subgrants. The
estimated costs to LEAs would be $6.8
million to $13.5 million, and the total
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estimated cost for distributing funds via
formula would be $7.0 million to $14.0
million. Taking the mean of this range,
the estimated cost for distributing funds
via formula would be $10.5 million.

Not only does distributing funds via
formula present a less costly option, but
it also provides several benefits over
conducting a competition as discussed
in other sections of this document. The
main benefits are that formula
distribution takes less time and would
allow LEAs to receive funds when the
school year starts. Furthermore, more
LEAs would receive funding, allowing
more students to receive services.

Net Budget Impacts

We estimate that the discretionary
elements of the final requirements will
not have an impact on the Federal
budget. The requirements for SEAs and
LEAs receiving ARP-HCY funds do not
affect the amount of funding available
for this program. We anticipate that
$799 million in ARP-HCY funds will be
disbursed in 2021, and therefore
estimate $799 million in transfers in
2021 relative to a pre-statutory baseline.

Accounting Statement

As required by OMB Circular A—4, in
the following table, we have prepared
an accounting statement showing the
classification of the expenditures
associated with the provisions of this
regulatory action. This table provides
our best estimate of the Federal
payments to be made to SEAs under this
program as a result of this regulatory
action. Expenditures are classified as
transfers to those entities.

TABLE—ACCOUNTING STATEMENT
CLASSIFICATION OF ESTIMATED EX-
PENDITURES

Category Costs (in millions)

Annual Costs $10.5.

Category Transfers (in millions)

Annual Monetized Trans- | $799.0.
fers.
From Whom to Whom .... | Federal Government to

SEAs.

Regulatory Flexibility Act Certification

The Regulatory Flexibility Act does
not apply to this rulemaking because
there is good cause to waive notice and
comment under the Administrative
Procedure Act (5 U.S.C. 553).

Clarity of the Regulatory Action

Executive Order 12866 and the
Presidential memorandum ‘‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make this regulatory action
easier to understand, including answers
to questions such as the following:

o Are the requirements in the
regulatory action clearly stated?

¢ Do the regulatory actions contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the regulatory
action (grouping and order of sections,
use of headings, paragraphing, etc.) aid
or reduce their clarity?

e Would the regulatory action be
easier to understand if we divided them
into more (but shorter) sections?

e Could the description of the
regulatory action in the SUPPLEMENTARY
INFORMATION section of this preamble be
more helpful in making the regulatory
action easier to understand? If so, how?

¢ What else could we do to make the
regulatory action easier to understand?

To send any comments that concern
how the Department could make this
regulatory action easier to understand,
see the instructions in the ADDRESSES
section.

Paperwork Reduction Act of 1995

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department provides the
general public and Federal agencies
with an opportunity to comment on
proposed and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995
(“PRA”) (44 U.S.C. 3501 et seq.). This
helps ensure that the public
understands the Department’s collection
instructions, respondents provide the
requested data in the desired format,
reporting burden (time and financial
resources) is minimized, collection
instruments are clearly understood, and
the Department can properly assess the
impact of collection requirements on
respondents.

A Federal agency may not conduct or
sponsor a collection of information
unless OMB approves the collection
under the PRA and the corresponding
information collection instrument
displays a currently valid OMB control
number. Notwithstanding any other
provision of the law, no person is
required to comply with, or is subject to
penalty for failure to comply with, a
collection of information if the
collection instrument does not display a
currently-valid OMB control number.

As discussed in the Need for
Regulatory Action and Analysis of
Benefits section of the Regulatory
Impact Statement, this final
requirement that SEAs distribute the
ARP Homeless II funds to LEAs by
formula rather than competition will

create burden hours and costs for both
LEAs and SEAs. Below we estimate the
annual burden hours and costs for LEAs
to complete forms and minimal
applications. In addition, the
Department is requesting an ARP-HCY
plan from each SEA. The burden hours
and cost associated with completing and
submitting the SEA ARP-HCY plan are
estimated below. The cost estimates in
this section are based on an hourly wage
of $45.11, the mean wage estimate for
education administrators, other,
reported by the U.S. Bureau of Labor
Statistics, which is multiplied by two to
account for overhead and benefits, for a
total hourly wage estimate of $90.22.

We estimate 7.5 burden hours for each
of the approximately 15,000 LEAs to
complete forms and minimal
applications for formula funding. The
total estimated costs to LEAs would be
$10,150,000 and the total estimated
burden hours would be 112,500.

We estimate that one plan will be
received from 52 SEAs. For the time to
complete and submit the plan, we
estimate that the number of burden
hours per response will be 22 hours.
The total estimated number of burden
hours is 1,144 hours. At $90.22 per
hour, the total estimated cost for 52
SEAs to complete and submit the ARP—
HCY plan approximately $103,300.

Collectively, we estimate that these
new information collection activities
will result in a total estimated cost of
$10,253,300 and a total estimated
burden of 113,644 hours to the public
annually.

The Department is requesting an
emergency paperwork clearance from
OMB under 5 CFR 1320.13 on the data
collection activities associated with
these final requirements. That request
will account for all burden hours and
cost discussed within this section. As
required by 5 CFR 1320.8(d), the
Department is soliciting comments on
the information collection. We must
receive your comments on the collection
activities contained in these final
requirements on or before August 9,
2021. Comments related to the
information collection activities must be
submitted electronically through the
Federal eRulemaking Portal at
www.regulations.gov by selecting the
Docket ID number ED-2021-OESE—xxx
or via postal mail, commercial delivery,
or hand delivery by referencing the
Docket ID number and the title of the
information collection request at the top
of your comment. Comments submitted
by postal mail or delivery should be
addressed to the PRA Coordinator of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland


http://www.regulations.gov

Federal Register/Vol. 86, No. 129/Friday, July 9, 2021/Rules and Regulations

36227

Ave. SW, LBJ, Room 6W208D,
Washington, DC 20202-8240.

Note: The Office of Information and
Regulatory Affairs in OMB and the
Department review all comments related

COLLECTION OF INFORMATION

to the information collection activities
posted at www.regulations.gov.

. . Estimated Total Estimated cost

Informagg?vﬁollecuon number I;|eosurgnpst-:ér estimated at an hourly

Y responses P burden hours | rate of $90.22
LEA Completion of Forms and Applications to SEA .........cccccrieiineeicnienienne 15,000 7.5 112,500 $10,150,000
SEA ARP—HCY PlaNS .....ooiiiiiiiiiii ettt 52 22 1,144 103,300
ANNUALIZE TOAl ..o e 15,052 | i 113,644 10,253,300

Intergovernmental Review

The ARP-HCY program is not subject
to Executive Order 12372 and the
regulations in 34 CFR part 79.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or portable document format (PDF).
To use PDF you must have Adobe
Acrobat Reader, which is available free
at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Ian Rosenblum,

Deputy Assistant Secretary for Policy and
Programs, Delegated the Authority to Perform
the Functions and Duties of the Assistant
Secretary, Office of Elementary and
Secondary Education.

[FR Doc. 2021-14705 Filed 7—-8-21; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2020-0543; FRL-10024—
68—-Region 9]

Air Plan Approval; California; El
Dorado County Air Quality
Management District; South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve revisions to the El Dorado
County Air Quality Management District
(EDCAQMD) and the South Coast Air
Quality Management District

(SCAQMD) portions of the California
State Implementation Plan (SIP). These
revisions concern emissions of volatile
organic compounds (VOC) from
architectural coatings and a rule that
provides definitions for certain terms
that are necessary for the
implementation of local rules that
regulate sources of air pollution. We are
approving rules to regulate these
emission sources under the Clean Air
Act (CAA or the Act).

DATES: This rule is effective August 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2020-0543. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Arnold Lazarus, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972—-3024 or by
email at Lazarus.Arnold@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“our” refer to the EPA.

Table of Contents

[EINT] 9

us

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On March 9, 2021 (86 FR 13514), the
EPA proposed to approve the following
rules into the California SIP.

Local agency Rule # Rule title ;ﬁ;iﬁggé Submitted
EDCAQMD ......cccoeviiiiireieenen. 215 | Architectural CoatingS .......cccccereeeeiririeereseese e 08/25/2020 09/21/2020
SCAQMD ..o 102 | Definition of TErMS .....oociiiiiiiiic e 01/10/2020 09/16/2020
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We proposed to approve these rules
because we determined that they
comply with the relevant CAA
requirements. Our proposed action
contains more information on the rules
and our evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. We
received three comments during the
comment period and each one was
supportive of the proposed action.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully
approving these rules into the California
SIP. The August 25, 2020 version of
Rule 215 and the January10, 2020
version of Rule 102 will replace the
previously approved versions of these
rules in the SIP.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
EDCAPCD and the SCAQMD rules
described in the amendments to 40 CFR
part 52 set forth below. The EPA has
made, and will continue to make, these
documents available through
www.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a

“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 7,
2021. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: June 30, 2021.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(207)(i)(B)(6),
()(345)(1)(A)(3), and (c)(556) and (557)
to read as follows:

§52.220 Identification of plan-in part.
* * * * *

(C) * x %

(207) * * *

(i) * *x %

(B] * * %

(6) Previously approved on July 18,
1996 in paragraph (c)(207)(i)(B)(3) of
this section and now deleted with
replacement in (c)(557)(i)(A)(1), Rule
215, adopted on September 27, 1994.

* * * * *

(345) * % %

(i) * % *

(A] * * *

(3) Previously approved on January 8,
2007 in paragraph (c)(345)(i)(A)(1) of
this section and now deleted with
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replacement in (c)(556)(i)(A)(1), Rule
102, adopted on December 3, 2004.

(556) The following rule was
submitted on September 16, 2020, by
the Governor’s designee as an
attachment to a letter dated September
16, 2020.

(i) Incorporation by reference. (A)
South Coast Air Quality Management
District.

(1) Rule 102, “Definition of Terms,”
adopted on January 10, 2020.

(2) [Reserved]

(B) [Reserved]

(ii) [Reserved]

(557) The following rule was
submitted on September 21, 2020, by
the Governor’s designee as an
attachment to a letter dated September
18, 2020.

(i) Incorporation by reference. (A) El
Dorado County Air Quality Management
District.

(1) Rule 215, “Architectural
Coatings,” adopted on August 25, 2020.

(2) [Reservecﬁ

(B) [Reserved]

(ii) [Reserved]

[FR Doc. 2021-14407 Filed 7-8-21; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 510
[CMS—-5529—F]
RIN 0938-AUO1

Medicare Program: Comprehensive
Care for Joint Replacement Model
Three-Year Extension and Changes to
Episode Definition and Pricing;
Medicare and Medicaid Programs;
Policies and Regulatory Revisions in
Response to the COVID-19 Public
Health Emergency

Correction

In rule document 2021-09097,
appearing on pages 23496 through
23576 in the issue of Monday, May 3,
2021 make the following corrections.

§510.400 [Amended]

m 1. On page 23574, in the second
column, in paragraph (b)(4)(ii)(A), on
the second line, “#80%”’ should read
“280%".

m 2. On the same page, in the same
column, in the same paragraph, on the
third line, “@300”” should read ‘“>300".
[FR Doc. C1-2021-09097 Filed 7-8-21; 8:45 am]
BILLING CODE 0099-10-D

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 204, 212, and 252
[Docket DARS-2020-0007]
RIN 0750-AK30

Defense Federal Acquisition
Regulation Supplement: Data
Collection and Inventory for Services
Contracts (DFARS Case 2018-D063)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement to
implement a section of the United States
Code that requires the collection of data
on certain DoD service contracts.

DATES: Effective July 9, 2021.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Moore, telephone 571-372—-6093.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published a proposed rule in the
Federal Register at 85 FR 34569 on June
5, 2020, to implement 10 U.S.C. 2330a,
as amended by section 812 of the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2017 (Pub.
L. 114-328), which requires DoD to
establish a data collection system to
provide certain management
information with regard to an awarded
contract or task order that is valued in
excess of $3 million and is for the
following service acquisition portfolio
groups: Logistics management services,
equipment-related services, knowledge-
based services, or electronics and
communications services.

DoD published a prior proposed rule
under DFARS Case 2012-D051 in the
Federal Register at 79 FR 32522 on June
5, 2014, to implement 10 U.S.C. 2330a
(section 807 of the NDAA for FY 2008),
which required DoD to establish a data
collection system to provide certain data
on the purchasing of services by DoD
and to submit to Congress an annual
inventory of services contracts awarded
by or on behalf of DoD. The proposed
rule for DFARS Case 2012-D051
required contractors to enter the
required data into a DoD-unique system,
Enterprise Contractor Manpower
Reporting Application (ECMRA). In
response to public comments received
in response to the proposed rule for
DFARS Case 2012-D051, DoD made the

following changes in the proposed rule
for DFARS Case 2018-D063:

¢ DoD has adopted the service
contract reporting process used by other
Federal agencies and no longer requires
contractor reporting in ECMRA. This
change enables DoD to use the Federal
Procurement Data System (FPDS) to
obtain a majority of the information
required by 10 U.S.C. 2330a. FPDS does
not provide data on the direct labor
hours expended and dollar amounts
invoiced for contracted services.
Therefore, both the proposed and final
rules require applicable contractors to
enter the labor hours and dollar
amounts in SAM, which is the process
used by other Federal agencies, in
accordance with Federal Acquisition
Regulation (FAR) subpart 4.17.

e To relieve burden and minimize
impact for contractors and
subcontractors, both the proposed and
final rules require contractors to report
the total number of hours worked (both
contractor and subcontractor) under the
contract for the entire fiscal year and
does not require a breakdown of those
hours by employee type or by
subcontractor. The requirement to
report subcontractor data is limited to
first-tier subcontractors, consistent with
the FAR requirement for service
contract reporting. The proposed and
final rules leave the process for
collecting subcontractor data up to the
discretion of each contractor; the rules
do not prescribe a specific methodology
that contractors must use to gather this
data on applicable subcontracts, or
prescribe a reporting requirement for
subcontractors via the flow-down of the
contract clause.

¢ The estimated burdens for
respondents and responses published in
the proposed rule for DFARS Case
2021-D051 have been updated to reflect
the revised requirements of 10 U.S.C.
2330a, as amended.

The following is a summary of the
public comments received in response
to the proposed rule for DFARS Case
2012-D051:

A. Exemptions

Comment: Several respondents
recommended that the rule exempt
certain areas including: Research and
development projects; architect and
engineering services;
telecommunications and transmission
and internet; and actions using criteria
similar to the Service Contract Labor
Standards exemptions in FAR 22.1003—
4(d)(1).

Response: The proposed rule for
DFARS Case 2018-D063 implements 10
U.S.C. 2330a, as amended by section
812 of the NDAA for FY 2017, which
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requires reporting for only four service
acquisition portfolio groups: Logistics
management services, equipment
related services, knowledge-based
services, and electronics and
communications services. No further
exemptions are available under the law.
Comment: Several respondents
recommended that contracted services
that meet the definition of commercial

items be exempt from ECMRA reporting.

Response: An exception for services
that meet the definition of a commercial
item would exclude significant sums
expended by DoD on commercial
service acquisitions intended to be
covered by the law. The intent of the
statute is to enhance DoD’s ability to
manage the total force, inclusive of
military, civilian, and contractor
personnel. Specifically, section 2330a
requires the military departments and
defense agencies to ensure that the
inventory of contracts for services
required by the statute is used to inform
strategic workforce planning decisions
under 10 U.S.C. 129a, develop budget
justification materials for services in
accordance with 10 U.S.C. 235, and
ensure services contracts are not for the
performance of inherently governmental
functions. Therefore, services meeting
the definition of a commercial item are
not exempt from the reporting
requirement.

Comment: Several respondents
recommended that firm fixed-price
service contracts be exempt from the
ECMRA reporting requirement, because
these contracts acquire services in their
entirety, not as individuals (full-time
equivalents).

Response: In accordance with
paragraph (b) of 10 U.S.C. 2330a, the
data required to be collected under the
statute includes service contracts and
orders that contain firm fixed-prices for
the specific tasks to be performed.
Therefore, firm fixed-price contracts for
the applicable services are not exempt
under the proposed rule for DFARS
Case 2018-D063.

Comment: One respondent
recommended that the rule exempt DoD
intelligence community agency
contracts, because the existing
exemption for “classified services” is
not sufficient to cover the exempt
contracts entered into by DoD
intelligence community agencies.

Response: The statute does not
provide for exemptions to the reporting
requirement; therefore, the proposed
rule for DFARS Case 2012-D051 does
not provide for exemptions, in order to
comply with the law.

Comment: One respondent
recommended that, due to the difficulty
in tracking labor for service contracts

where contractor employees may spend
only small fractions of their time
servicing the Government contract (such
as refuse collection and software as a
service), the rule should be changed to
exempt such contracts by using the
criteria similar to the Service Contract
Labor Standards exemptions (see FAR
22.1003-4(d)(1)).

Response: Title 10 U.S.C. 23304, as
amended by section 812 of the NDAA
for FY 2017, now limits data collection
to four service acquisition portfolio
groups: Logistics management services,
equipment related services, knowledge-
based services, and electronics and
communications services. Under the
proposed rule for DFARS Case 2018—
D063, only service contracts with a total
estimated value exceeding $3 million
that are for services in one of the four
portfolio groups must be reported in
SAM.

Comment: One respondent questioned
whether Congress intended DoD to
report contracts for services that are
integrally related to supplies, or
contracts where the services are a
relatively small dollar value in relation
to the supplies.

Response: Title 10 U.S.C. 2330a
requires the collection of data on “each
purchase of services by a military
department or Defense Agency” that
meets a certain dollar threshold and is
for certain services. The proposed rule
for DFARS Case 2018-D063 clarifies
that the requirement applies to contracts
or orders that have a total estimated
value, including options, exceeding $3
million and are for services in one of the
four service acquisition portfolio
groups.

B. Expansion of Reporting Requirement

Comment: Two respondents suggested
that the ECMRA reporting requirement
be extended to contracts for services
valued at or below the simplified
acquisition threshold (SAT). Doing so
would be consistent with the
congressional intent in 10 U.S.C. 2330a
for DoD to provide a total inventory of
contracted services.

Response: Title 10 U.S.C. 2330a(a), as
amended by section 812 of the NDAA
for FY 2017, now only requires the
collection of data on service contracts,
under certain portfolio groups, that
exceed $3 million. The proposed rule
for DFARS Case 2018-D063 implements
the statutory threshold. Applying the
rule to service contracts below $3
million is not necessary to implement
the statute and would impose an
unnecessary burden on the public and
DoD.

Comment: One respondent suggested
that the final rule clarify that services

provided ancillary to a lease or rental
contract (such as auto repair and
maintenance services incidental to a
vehicle lease) are subject to ECMRA
reporting requirement. The respondent
also recommended that the final rule
clarify that the ECMRA reporting
requirements apply to contracts for
destruction, demolition, and removal.
Response: Title 10 U.S.C. 2330a(a), as
amended by section 812 of the NDAA
for FY 2017, specifies that the service
acquisition portfolio group for
equipment related services is included
in the required reporting group. It is
expected that contracts for equipment-
related services with a total estimated
value, including options, exceeding $3
million will be reported in SAM.

C. Duplicative of Existing Systems

Comment: Two respondents indicated
that the rule is duplicative of the
existing FAR rule on service contract
reporting that applies to civilian
agencies (see FAR subpart 4.17).
Respondents stated that there should
not be two parallel systems, one for
civilian agencies and another for
defense agencies, because this situation
causes confusion and compliance
problems within industry.

Response: FAR subpart 4.17 does not
apply to DoD. The proposed rule for
DFARS Case 2018-D063 enables DoD to
fulfill its obligation under 10 U.S.C.
2330a. Since publication of the
proposed rule under DFARS Case 2012—
D051, DoD has adopted the use of FPDS
to collect a majority of the required data,
in an effort to standardize the reporting
process for contractors across the
Federal Government.

Comment: Several respondents
suggested that the ECMRA system is
duplicative of other Government
systems, such as FPDS, which can also
be used to estimate the data provided in
the annual inventory of contracts for
services.

Response: DoD has adopted the
service contract reporting process used
by other Federal agencies and no longer
requires contractor reporting in ECMRA.
This rule will enable DoD to use FPDS
to obtain a majority of the information
required by 10 U.S.C. 2330a. FPDS does
not provide data on the direct labor
hours expended and dollar amounts
invoiced for contracted services.
Therefore, the proposed rule for DFARS
Case 2018-D063 requires applicable
contractors to enter the labor hours and
dollar amounts in SAM, which is the
process used by other Federal agencies,
in accordance with FAR subpart 4.17.

Comment: Two respondents suggested
that the separate instances of ECMRA
(Army, Navy, Air Force, and other DoD
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agencies) be combined into one DoD-
wide ECMRA system.

Response: The use of ECMRA is no
longer necessary. The proposed rule for
DFARS Case 2018-D063 requires
contractors to enter information in
SAM.

Comment: Two respondents suggested
that the rule is duplicative of existing
DoD reporting requirements, such as: (1)
The Army’s contractor manpower
reporting requirement; and (2) the
Secretary of Defense Memorandum
entitled “Enterprise-wide Contractor
Manpower Reporting Application,”
dated November 2012, that requires all
new contracts for services to include a
contract line item for contractor
manpower reporting and a requirement
in the performance work statement for
contractor manpower reporting.

Response: This rule will replace, not
duplicate, the existing Army contract
manpower reporting requirement and
the requirements in the November 2012
Memorandum from the Under Secretary
of Defense for Acquisition, Technology,
and Logistics and the Acting Principal
Deputy Under Secretary of Defense for
Personnel and Readiness.

Comment: Two respondents suggested
that the rule exceeds the scope of
congressional intent, because DoD is
already using its internal records and
systems to achieve the statutory
objective of the inventory of contracts
for services.

Response: The rule does not exceed
the scope of congressional intent,
because existing systems and reports do
not fully capture all of the data required
by 10 U.S.C. 2330a.

D. Flow Down to Subcontracts

Comment: Two respondents suggested
that the requirement for subcontract
reporting be changed. One respondent
suggested that the prime contractor be
required only to flow down the clause
to subcontractors and relieved of the
responsibility of reporting for
subcontractors. The other respondent
suggested that subcontractor data not be
reported at all, as this is inconsistent
with commercial practice.

Response: The proposed rule for
DFARS Case 2018-D063 does not
contain a requirement to flow down a
clause. Instead, the proposed rule
requires contractors to include its
subcontractor labor hours in the total
number of labor hours the contractor
reports annually to SAM. The proposed
rule leaves the process for collecting
subcontractor data up to the discretion
of each contractor.

E. Need for Additional Resources

Comment: One respondent suggested
that more resources be provided to the
Office of the Under Secretary of Defense
for Personnel and Readiness workforce
that administers and coordinates the
inventory of contracts for services.

Response: This suggestion is beyond
the scope of the rule.

F. ECMRA Process

Comment: One respondent noted that
the ECMRA interface for the Fourth
Estate (other DoD agencies and field
activities) is not yet fully operational, in
contrast to what is stated in the
proposed rule. For example, there is no
operational help desk support for
Fourth Estate activities. The respondent
suggests that the final rule should be
delayed until ECMRA is consolidated
into a common portal for all DoD
agencies, or until the ECMRA instance
for Fourth Estate activities is fully
resourced.

Response: The use of ECMRA is no
longer necessary. The proposed rule for
DFARS Case 2018-D063 requires
contractors to enter information in
SAM.

Comment: One respondent questioned
how the Government validates data
provided by contractors in ECMRA. The
respondent suggested that ECMRA be
linked to Wide Area WorkFlow and that
the contracting officer or the contracting
officer’s representative be allowed to
inspect payroll data in order to validate
contractor data entered into ECMRA.

Response: Agencies are responsible
for ensuring the contractor submits
information in SAM that is reasonable
and consistent with available contract
information. Agencies may use any
contract data available, as appropriate
and necessary, to meet this
responsibility.

Comment: One respondent suggested
that the rule be clearer about how the
ECMRA will protect nonpublic data,
such as direct labor hours and cost data.

Response: The use of ECMRA is no
longer necessary.

Comment: One respondent requested
clarification on the procedures to follow
when the services under one contract
support two or more DoD services or
agencies.

Response: The proposed rule for
DFARS Case 2018-D063 requires
contractors to enter information in
SAM, which is a single system able to
collect all requisite data under this rule.

Comment: One respondent suggested
that ECMRA should have a built-in
capability for an overall point of contact
at each agency level who can gather and
manage the ECMRA information and

that data be gathered at a centralized
location.

Response: The use of ECMRA is no
longer necessary. The proposed rule for
DFARS Case 2018-D063 requires
contractors to enter information in
SAM, which is a Governmentwide
system.

Comment: One respondent noted that
it is unduly restrictive to allow only one
contractor user per contract to view the
data for that contract in ECMRA.

Response: The use of ECMRA is no
longer necessary. The proposed rule for
DFARS case 2018-D063 requires
contractors to enter information in
SAM.

Comment: One respondent suggested
that the rule should clarify the
contractor’s responsibilities in the event
that the Government-populated
information in ECMRA is incorrect.

Response: The use of ECMRA is no
longer necessary. The proposed rule for
DFARS Case 2018-D063 requires
contractors to enter information in
SAM. Contractors may contact the SAM
Helpdesk or the contracting officer in
the event that data needs to be updated
in SAM.

Comment: One respondent suggested
that the requiring activity, and not the
contracting officer, be responsible for
verifying the contractor’s ECMRA
compliance is documented.

Response: In accordance with FAR
1.602-2, the contracting officer is
responsible for ensuring compliance
with the terms of the contract.

Comment: A respondent suggested
that a DD Form 1423, Contract Data
Requirements List, be included as a
requirement in the rule.

Response: The proposed DFARS
clauses convey the requirement for
contractor reporting to SAM; therefore,
a DD Form 1423 is not necessary.

G. Proposed Clause Changes

Comment: One respondent requested
clarification regarding the prescription
for the clause at DFARS 252.237-70XX
with regard to indefinite-delivery,
indefinite-quantity contracts. The
respondent asked whether the clause
must be included only if the expected
dollar value of the individual task or
delivery orders will exceed the SAT or
if the total dollar value of all the task or
delivery orders issued under the
contract will exceed the SAT.

Response: The rule requires
information reporting on each task order
that meets the criteria and threshold for
service contract reporting. The proposed
rule for DFARS Case 2018-D063 does
not require reporting at the contract
level for indefinite-delivery contracts.
The rule proposes a basic clause that
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applies to solicitations, contracts (other
than indefinite-delivery contracts), and
task orders awarded under non-DoD
indefinite-delivery contracts; and an
alternate clause that applies to DoD
issued solicitations and contracts for
indefinite-delivery type contracts. The
basic clause and the alternate clause
implement the reporting requirement for
contracts and/or task orders that have a
total estimated value, including options,
exceeding $3 million and are for
services in the four specified service
acquisition portfolio groups. The basic
clause advises contractors to report on
the effort performed under the contract
or the task order awarded under a non-
DoD contract. The alternate clause
advises the contractor to report on the
effort performed under each task order
awarded under a DoD indefinite-
delivery contract that meets the criteria
and threshold for service contract
reporting.

Comment: One respondent suggested
that the rule include a link to the
product service code (PSC) manual
available at www.acquisition.gov, to aid
contracting personnel in determining
the types of services to which the
proposed rule applies or does not apply.

Response: The applicable PSCs will
be identified in the DFARS Procedures,
Guidance, and Information upon
publication of the final rule.

Comment: One respondent suggested
that the rule require the contracting
officer to prepare a determination
designating specifically the services to
which the ECMRA reporting
requirement would apply.

Response: It is not necessary for the
contracting officer to prepare such a
determination or provide further
clarification to the contractor. The
proposed rule for DFARS Case 2018—
D063 only applies the requirement to
report in SAM, via the DFARS clause,
to those contracts and orders that meet
the thresholds and criteria for service
contract reporting, as expressed in 10
U.S.C. 2330a.

H. Definition Clarification

Comment: One respondent noted that
many terms, including “direct labor
hours” and “cost data,” are not defined
in the proposed rule.

Response: This proposed rule only
uses the term “direct labor hours,”
which is defined in FAR 2.101.

Comment: Two respondents
recommended that the term “services”
be better defined for the purposes of
informing both the Government and
contractor when the proposed rule for
DFARS Case 2012-D051 applies and
when the contractor is responsible for
entering data into ECMRA.

Response: The proposed rule for
DFARS Case 2018-D063 only applies
the requirement to report in SAM, via
the DFARS clause, to those contracts
and orders that meet or are expected to
meet the thresholds and criteria for
service contract reporting, as expressed
in 10 U.S.C. 2330a. When awarded a
contract, or task order placed under a
non-DoD contract, this rule proposes a
basic clause to notify contractors of the
requirement to report in SAM on the
effort performed under the award. When
awarded an indefinite-delivery contract
under which orders will be placed that
may meet the thresholds and criteria for
service contract reporting, this rule
proposes an alternate clause to notify
contractors of the requirement to report
in SAM on the effort performed for a
task order issued under the contract that
meets the service contract reporting
thresholds and criteria.

I. Major Rule

Comment: One respondent suggested
that the Government reconsider whether
this is a major rule. Title 5 U.S.C. 804
defines a major rule as one which the
Office of Management and Budget
(OMB) determines will cause a major
increase in costs or prices for individual
industries, or have a significant adverse
effect on competition, employment,
investment, productivity, or innovation.
This rule imposes new reporting
requirements, particularly for
commercial item contractors that
provide professional services and
supplies. These contractors would not
have been previously subject to the type
of manpower reporting required by this
rule. For small businesses, the need to
build compliant procedures and
automated systems could be a barrier to
participating in the federal market. This
is particularly the case when the
cumulative effect of multiple and
duplicative data reporting requirements
is considered. The ultimate result over
time will be a decrease in competition
and innovation in the Federal market.

Response: This rule is not a major rule
in that it does not have a significant
impact on competition, employment,
investment, productivity, innovation, or
on the ability of U.S. enterprises to
compete with foreign enterprises.
Similar reporting requirements for
civilian agencies have appeared in FAR
subpart 4.17 since 2014, so many
contractors already have experience
with this type of reporting requirement.
The scope of this rule has been
decreased, because 10 U.S.C. 2330a, as
amended by section 812 of the NDAA
for FY 2017, limits data collection to
four service acquisition portfolios and
applies only to contracts and task orders

exceeding $3 million in total estimated
value, including options.

J. Initial Regulatory Flexibility Analysis

Comment: Two respondents stated
that the proposed reporting system did
not have a goal of minimizing the
burden to small business and that the
constant flow of new regulations to
businesses have little regard for the
benefit to the Government or burden on
businesses.

Response: The burden applied to
small businesses is the minimum
consistent with applicable laws,
Executive orders, regulations, and
prudent business practices. The
information collection requirement has
been narrowly tailored to maximize the
use of existing records already
maintained by contractors and by the
Government. To further minimize the
impact, DoD is adopting the existing
system and process used by the rest of
the Government to obtain the requisite
information from contractors, which
maintains a familiar and consistent
reporting requirement for contractors;
and the information is collected
electronically, help-desk support and
user guides are available for SAM, and
reporting requirements will be limited
to a small number of data elements to
facilitate ease of reporting and reduce
contractor burden. In addition, the
NDAA for FY 2017 raised the threshold
for reporting to $3 million from the SAT
and limited the data reporting to four
service acquisition portfolio groups.

K. Paperwork Reduction Act

1. Government Systems Already in
Place

Comment: Two respondents stated
that the Government has systems in
place for collecting the required data
and the rule would require duplicative
contractor reporting that is not
necessary for compliance. Two
respondents noted that there will be two
rules, one for DoD and the other non-
DoD, which could potentially apply
under a single contract vehicle and that
determining which set of rules apply
will be burdensome.

Response: The rule will not require
duplicative reporting by contractors.
The DoD and non-DoD reporting
requirements are based on separate
statutes. Further, the information
collection requirement associated with
this DFARS Case 2018-D063, once
cleared by OMB, will supersede the
reporting requirements approved under
OMB Control Number 0704-0491,
entitled “DoD Inventory of Contracts for
Services Compliance.” Contracts
awarded by DoD, or on behalf of DoD,
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will contain the proposed DFARS
clauses.

2. Paperwork Reduction Act Constraints

Comment: One respondent stated that
the rule conflicts with Paperwork
Reduction Act constraints on
rulemaking, namely that the rule must:
(1) Be necessary for the proper
performance of the agency; (2) not be
duplicative of information otherwise
reasonably accessible to the agency; and
(3) reduce, to the extent practicable and
appropriate, the burden on persons who
shall provide information to or for the
agency.

Response: The rule complies with the
Paperwork Reduction Act. The
information collection is necessary in
order for DoD to meet the requirement
of 10 U.S.C. 2330a, as amended, to
collect certain service contract data and
report annually to Congress. The rule is
not duplicative of information otherwise
reasonably accessible to DoD. DoD
systems do not currently collect all of
the data elements required by the
statute.

The information collection
requirement has been narrowly tailored
to minimize the impact of reporting and
maximize the use of existing records
already maintained by contractors and
by the Government. To minimize the
impact, the information will be
collected electronically, help-desk
support will be provided to users, and
reporting requirements will be limited
to a small number of data elements.

3. Burden Estimates

Comment: Two respondents
commented that the rule underestimates
the number of contractors that will be
impacted. One respondent indicated
that the total estimated number of
respondents of 13,269, including 7,962
for small businesses, seems low, since
the GSA Schedules alone have 20,000
contractors and 80% of the contractors
are small businesses. One respondent
stated that the estimate for the total
number of annual responses of
approximately 54,000 appears low. In
addition, several respondents
commented that the estimate of an
average of 1.4 hours per response is too
low, citing reasons such as: (1) The
billions of dollars in services for which
DoD contracts for annually and the
corresponding volume of data required
to be entered, (2) the limitation of the
ECMRA bulk upload capability, or (3)
the impact on response time resulting
from the flow down of the reporting
requirement to subcontractors. One
respondent stated that the burden is
disproportionally high for small

businesses that are less likely to have
the necessary internal infrastructure.

Response: The estimated burdens for
respondents and responses published in
the previously proposed rule have been
updated to reflect the revised
requirements of 10 U.S.C. 2330a, as
amended.

As a result, this final rule amends the
DFARS to require contractors to
annually report certain data on
applicable contracts in order to meet the
data requirements of the statute and
DoD’s total workforce management
efforts. Three respondents submitted
public comments in response to this
second proposed rule.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments and the
changes made to the rule as a result of
those comments is provided, as follows:

A. Summary of Significant Changes
From the Proposed Rule

No significant changes were made to
the rule as a result of public comments.
Minor changes were made to clarify the
intent of the rule in regard to the
requirement to report subcontract data.
Public comments requested clarification
on whether the rule required contractors
to report direct labor hours and costs for
all subcontracts that support the
contract or just those subcontracts
awarded to directly perform services
under the contract, otherwise referred to
as “‘first-tier subcontracts” under the
similar service contract inventory
reporting requirements at Federal
Acquisition Regulation (FAR) 4.17. The
intent of the rule is to require
contractors to report the direct labor
hours only for subcontracts the
contractor directly awarded for the
purpose of acquiring services for
performance of the prime contract,
similar to the subcontract reporting
requirement at FAR 4.17. As a result,
the term ““first-tier” was added as a
modifier to the definition of
“subcontract” and a definition of ““first-
tier subcontract” was added to section
204.1701 and DFARS clause 252.204—
7023, Reporting Requirements for
Contracted Services, and its alternate L.

B. Analysis of Public Comments

A discussion of the comments is
provided as follows:

a. General Support

Comment: Two respondents
expressed general support for the rule.

Response: DoD acknowledges support
for the rule.

b. Exemptions to Rule

Comment: Two respondents
recommended that commercial service
contracts be exempt from the rule, as
companies providing commercial
services may not have a system to track
labor hours by contract and/or by
subcontractor and may need to
implement a new system to comply
with the rule. Alternately, a respondent
recommended that specific contracts or
certain types of commercial contracts be
exempt from the reporting requirements
for the rule.

Response: The statute requires DoD to
collect data on specific service
purchases in excess of $3 million,
regardless of contract type, and does not
provide for exemptions to the reporting
requirement. As a result, the rule
applies to all contracts that meet the
criteria at 10 U.S.C. 2330a(a) and does
not provide for exemptions.

c. Usefulness of Data

Comment: A respondent advised that
the rule weakens the utility of service
contract inventories by limiting them to
staff augmentation contracts and
contracts closely associated with
inherently governmental functions, and
preventing the adoption of the
Enterprise-wide Contractor Manpower
Reporting Application (ECMRA).

Response: The rule implements the
statute and supports DoD total
workforce management efforts by
requiring reporting on contracts valued
in excess of $3 million for logistics
management services, equipment-
related services, knowledge-based
services, or electronics and
communications services. The rule does
not further limit the reporting
requirement to only those contracts that
are also staff augmentation contracts or
contracts for services closely associated
with inherently governmental functions.

The rule also incorporates the policy
of Secretary of Defense Memorandum,
Revised Department of Defense
Contractor Manpower Reporting
Initiative, dated October 16, 2019,
jointly signed by the Under Secretary of
Defense (USD) for Acquisition and
Sustainment and Acting USD for
Personnel and Readiness. The memo
requires reporting of manpower data
relating to the performance of services
be done in the System for Award
Management (SAM), instead of ECMRA,
in order to be consistent with the
existing service contract reporting
requirements of the FAR.

Comment: A respondent expressed
concern that the rule only requires
reporting on the aggregate labor hours
performed under the contract annually
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and, because of this, DoD will not have
the detailed information it needs to
determine whether contractors are
performing inherently governmental
functions.

Response: The rule requires the
collection of data that supplements
information already available to DoD.
The rule assists in the evaluation of
DoD’s workforce mix and the extent to
which the Department’s needs are being
met through contracted support. It is not
necessary to distinguish between the
contractor and subcontractor labor
hours performed under a contract in
order to meet the requirements of the
statute or support DoD’s total workforce
management efforts.

Comment: A respondent expressed
concern that the rule’s collection of
labor data cannot be meaningfully used
by officials, as the annual reporting
cycle will not produce the timely,
relevant data needed to inform decision
making.

Response: The rule implements the
reporting cycle required by 10 U.S.C.
2330a. The statute requires DoD, by the
end of the third quarter of each fiscal
year, to prepare an annual inventory of
the activities performed during the
preceding fiscal year pursuant to staff
augmentation contracts and contracts
closely associated with inherently
governmental functions. To support this
requirement, the rule requires
contractors to input contract data for the
preceding fiscal year in SAM no later
than October 31 of each fiscal year. The
rule’s October 31 deadline facilitates
DoD’s compilation and submission of
the annual inventory and summary
before the third quarter of each fiscal
year, as required by 10 U.S.C. 2330a.

d. Difficulties Reporting Direct Labor
Hour Data

Comment: Two respondents advised
that the reporting requirement of the
rule may be difficult to meet, because
many commercial services are offered at
a fixed price and are not broken down
into direct labor hours, and
subcontractors may consider the data
sensitive or proprietary and be hesitant
to provide it to contractors. A
respondent advised that, as a result of
these issues, the rule may create cost
and competition implications for the
supply chain because contractors may
have to create and price contractual
requirements to obtain the information
from their subcontractors, and the
number of available vendors may be
restricted if they choose not to provide
the data required by the rule.

As an alternative solution, two
respondents recommended that the rule
limit the collection of data to the list

explicitly identified at 10 U.S.C.
2330a(b). Respondents suggested that
DoD could apply the methodology used
to determine military or civilian full-
time equivalents to the data at 10 U.S.C.
2330a(b) in order to fulfill the inventory
summary required by 10 U.S.C.
2330a(c).

Response: The statute requires that
“the number of contractor employees,
expressed as full-time equivalents for
direct labor, using direct labor hours
and associated cost data collected from
contractors” be provided for each
contract included in the annual
inventory. This information is not
included in the list of data at 10 U.S.C.
2330a(b).

While the Federal Procurement Data
System provides DoD with a majority of
the requisite data, DoD cannot meet all
of the statutory data requirements of the
inventory summary, or support the
needs of DoD’s total workforce
management efforts, using only the data
listed at 10 U.S.C. 2330a(b). Therefore,
this rule requires contractors to provide
direct labor hour and cost data to
implement the statute and support DoD
workforce planning and analysis.

To relieve burden and minimize
impact for contractors and
subcontractors, the rule requires
contractors to report the total number of
hours (both contractor and
subcontractor) worked under the
contract for the entire fiscal year and
does not require a breakdown of those
hours by employee type or by
subcontractor.

e. Reporting of Subcontractor Data

Comment: A respondent
recommended that the requirement to
report subcontractor data be limited to
first-tier subcontractors, which is
consistent with the current FAR
requirements for civilian agencies.

Response: Concur. To reduce burden
on and maintain consistency for
contractors, DoD intends for the
reporting requirements and procedures
of this rule to be as similar as possible
to the existing service contract reporting
requirements of the FAR. The intent of
the rule is for contractors to report the
total number of direct labor hours
expended in performing the contracted
services during the preceding fiscal
year. The total number of hours reported
to SAM should represent a combined
total of the number of direct labor hours
the contractor itself expended
performing the contracted services, and
the total number of direct labor hours
any of the contractor’s subcontractors
expended performing the contracted
services. To clarify this intent, the rule
is amended to replace the term

“subcontract” with ““first-tier
subcontract,” based on the definition at
FAR 4.1701.

Comment: A respondent
recommended the rule be revised to
specifically authorize contractors to rely
on the direct labor hour data received
from subcontractors when reporting
total labor hours annually in SAM.

Response: The rule simply requires
the reporting of the direct labor hours
expended on the contracted service for
the preceding fiscal year. The rule does
not prescribe or suggest a specific
methodology that contractors must use
to gather this data on its applicable
subcontracts, or prescribe a reporting
requirement for subcontractors via the
flow-down of the contract clause.
Therefore, an amendment to the rule to
authorize a specific methodology for
gathering the data is not necessary.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule does not apply the
requirements of 10 U.S.C. 2330a, as
amended by section 812 of the NDAA
for FY 2017, to contracts at or below the
simplified acquisition threshold (SAT)
or for commercially available off-the-
shelf items (COTS) items, but does
apply the rule to contracts for the
acquisition of commercial items.

A. Background

Section 812 of the NDAA for FY 2017
is silent on applicability to contracts
and subcontracts in amounts no greater
than the SAT or for the acquisition of
commercial items. 10 U.S.C. 2330a(a), as
amended by section 812 of the NDAA
for FY 2017, only requires the collection
of data on service contracts, under
certain portfolio groups, that exceed $3
million, which effectively precludes
application to acquisitions under the
SAT. Also, the statute does not provide
for civil or criminal penalties.
Therefore, the statute does not apply to
contracts or subcontracts in amounts not
greater than the SAT or to the
acquisition of commercial items unless
the Principal Director, Defense Pricing
and Contracting, makes a written
determination as provided in 41 U.S.C.
1905 and 10 U.S.C. 2375.

B. Applicability To Contracts for the
Acquisition of Commercial Items,
Excluding COTS Items

10 U.S.C. 2375 exempts contracts and
subcontracts for the acquisition of
commercial items, including COTS
items, from provisions of law enacted
after October 13, 1994, that, as
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determined by the Under Secretary of
Defense for Acquisition and
Sustainment (USD(A&S)), set forth
policies, procedures, requirements, or
restrictions for the acquisition of
property or services unless—

¢ The provision of law—

© Provides for criminal or civil
penalties;

O Requires that certain articles be
bought from American sources pursuant
to 10 U.S.C. 2533a or that strategic
materials critical to national security be
bought from American sources pursuant
to 10 U.S.C. 2533b;

O Specifically refers to 10 U.S.C. 2375
and states that it shall apply to contracts
and subcontracts for the acquisition of
commercial items (including COTS
items); or

O USD(A&S) determines in writing
that it would not be in the best interest
of the Government to exempt contracts
or subcontracts for the acquisition of
commercial items from the applicability
of the provision.

This authority has been delegated to
the Principal Director, Defense Pricing
and Contracting.

Consistent with 10 U.S.C. 2375, DoD
has determined that it is in the best
interest of the United States to apply the
requirements of 10 U.S.C. 2330a to the
acquisition of commercials items,
excluding COTS items. The intent of the
statute is to enhance DoD’s ability to
manage the total force, inclusive of
military, civilian, and contractor
personnel. Specifically, section 2330a,
as amended, requires the military
departments and defense agencies to
ensure that the inventory of contracts
for services required by the statute is
used to inform strategic workforce
planning decisions under 10 U.S.C.
129a and develop budget justification
materials for services in accordance
with 10 U.S.C. 235. An exception for
services that meet the definition of a
commercial item would exclude
significant sums expended by DoD on
contracted services intended to be
covered by the law, thereby
undermining the overarching public
policy purpose of the law. Therefore,
this rule will apply to the acquisition of
commercial items, excluding COTS
items.

IV. Executive Orders 12866 and 13563

Executive orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and

equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993.

V. Congressional Review Act

As required by the Congressional
Review Act (5 U.S.C. 801-808) before an
interim or final rule takes effect, DoD
will submit a copy of the interim or
final rule with the form, Submission of
Federal Rules under the Congressional
Review Act, to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States. A major rule under the
Congressional Review Act cannot take
effect until 60 days after it is published
in the Federal Register. The Office of
Information and Regulatory Affairs has
determined that this rule is not a major
rule as defined by 5 U.S.C. 804(2).

VI. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

The objective of this rule is to
implement 10 U.S.C. 2330a, as modified
by section 812 of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2017 (Pub. L. 114-328), which
requires DoD to establish a data
collection system that provides
management information on each
purchase of services by a military
department or defense agency in excess
of $3 million for the following service
acquisition portfolio groups: Logistics
management services; equipment-
related services; knowledge-based
services; and electronics and
communications services.

As aresult, DoD is amending the
Defense Federal Acquisition Regulation
Supplement (DFARS) to require
contractors to annually report certain
data on applicable contracts in order to
meet the data requirements of the
statute and DoD’s total workforce
management efforts. No public
comments were received in response to
the initial regulatory flexibility analysis.

Based on data from the Federal
Procurement Data System for FY 2016
through 2018, DoD awards annually an
average of 4,386 service contracts and
orders to 1,934 unique entities that have
an estimated value greater than $3
million and are within the four portfolio
groups outlined in the rule. Of the 4,386
contracts and orders awarded annually,

approximately 2,059 (47 percent) are
made to 1,227 (63 percent) unique small
entities.

This rule requires all contractors that
are awarded a contract or order in
excess of $3 million for services in any
of the four service acquisition portfolio
groups to report contract data in the
System for Award Management (SAM).
The contractor is required to report the
total amount invoiced for services
performed during the preceding fiscal
year and the number of direct labor
hours, including first-tier subcontractor
hours, expended on services performed
during the preceding fiscal year. The
Government estimates that a
journeyman level contractor employee
with basic knowledge of the contract
would be required to enter the data. The
contractor employee may also need to
gather additional billing information
from the organization in order to
complete the data input in SAM.

While this rule does not impose a
significant economic impact on small
entities, DoD has taken steps to
minimize the impact of the rule on both
small and large entities. Specifically,
DoD now requires reporting under the
rule to be done in SAM, instead of the
Enterprise-wide Contractor Manpower
Reporting Application (ECMRA). This
change permits contractors to report
fewer data elements under the rule and
implements a data collection system
that is familiar to contractors under the
existing service contract reporting
requirements of the Federal Acquisition
Regulation.

VII. Paperwork Reduction Act

This rule contains information
collection requirements that have been
approved by the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. chapter 35).
This information collection requirement
has been assigned OMB Control Number
0704-0519, entitled “Defense Federal
Acquisition Supplement (DFARS);
Subpart 204.17, Service Contracts
Inventory, and Associated Clause.”

List of Subjects in 48 CFR Parts 204,
212, and 252

Government procurement.

Jennifer D. Johnson,
Regulatory Control Officer, Defense
Acquisition Regulations System.

Therefore, 48 CFR parts 204, 212, and
252 are amended as follows:
m 1. The authority citation for parts 204,
212, and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.
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PART 204—ADMINISTRATION AND
INFORMATION MATTERS

m 2. Add subpart 204.17, consisting of
204.1700, 204.1701, 204.1703, and
204.1705, to read as follows:

SUBPART 204.17—SERVICE CONTRACTS
INVENTORY

Sec.
204.1700
204.1701
204.1703
204.1705

SUBPART 204.17—SERVICE
CONTRACTS INVENTORY

204.1700 Scope of subpart.

This subpart prescribes the
requirement to report certain contracted
services in accordance with 10 U.S.C.
2330a.

Scope of subpart.
Definitions.

Reporting Requirements.
Contract clauses.

204.1701 Definitions.

As used in this subpart—

First-tier subcontract means a
subcontract awarded directly by the
contractor for the purpose of acquiring
services for performance of a prime
contract. It does not include the
contractor’s supplier agreements with
vendors, such as long-term
arrangements for materials or supplies
or services that benefit multiple
contracts and/or the costs of which are
normally applied to a contractor’s
general and administrative expenses or
indirect costs.

204.1703 Reporting requirements.

(a) Thresholds. Service contractor
reporting of information is required in
the System for Award Management
(SAM) when a contract or order—

(i) Has a total estimated value,
including options, that exceeds $3
million; and

(ii) Is for services in the following
service acquisition portfolio groups (see
PGI 204.1703 for a list of applicable
product and service codes):

(A) Logistics management services.

(B) Equipment-related services.

(C) Knowledge-based services.

(D) Electronics and communications
services.

(b) Agency reporting responsibilities.
In the event the agency believes that
revisions to the contractor-reported
information are warranted, the agency
shall notify the contractor.

(S—70) Contractor reporting. (1) The
basic and the alternate of the clause at
252.204-7023, Reporting Requirements
for Contracted Services, require
contractors to report annually, by
October 31, on the services performed
under the contract or order, including
any first-tier subcontracts, during the
preceding Government fiscal year.

(2) For indefinite-delivery contracts,
basic ordering agreements, and blanket
purchase agreements—

(i) Contractor reporting is required for
each order issued under the contract or
agreement that meets the requirements
of paragraph (a) of this section; and

(ii) Service contract reporting is not
required for the basic contract or
agreement.

204.1705 Contract clauses.

(a)(i) Use the basic or the alternate of
the clause 252.204-7023, Reporting
Requirements for Contracted Services,
in solicitations, contracts, agreements,
and orders, including solicitations and
contracts using FAR part 12 procedures
for the acquisition of commercial items,
that—

(A) Have a total estimated value,
including options, that exceeds $3
million; and

(B) Are for services in the following
service acquisition portfolio groups:

(1) Logistics management services.

(2) Equipment-related services.

(3) Knowledge-based services.

(4) Electronics and communications
services.

(ii) Use the basic clause in
solicitations and contracts, except
solicitations and resultant awards of
indefinite-delivery contracts, and orders
placed under non-DoD contracts that
meet the criteria in paragraph (a)(i) of
this section.

(iii) Use the alternate I clause in
solicitations and resultant awards of
indefinite-delivery contracts, basic
ordering agreements, and blanket
purchase agreements, when one or more
of the orders under the contract or
agreement are expected to meet the
criteria in paragraph (a)(i) of this
section.

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 3. Amend section 212.301 by adding
paragraph (f)(ii)(N) to read as follows:

* * * *

212.301 Solicitation provisions and
contract clauses for the acquisition of
commercial items.

* * * * *

(f) * % %

(11) * % %

(N) Use the clause at 252.204—-7023,
Reporting Requirements for Contracted
Services, to comply with 10 U.S.C.
2330a.

(1) Use the basic clause as prescribed
in 204.1705(a)(i) and (ii).

(2) Use the alternate I clause as
prescribed in 204.1705(a)(i) and (iii).

* * * * *

Part 252—Solicitation Provisions and
Contract Clauses

W 4. Add section 252.204-7023 to read
as follows:

252.204-7023 Reporting Requirements for
Contracted Services.

Basic. As prescribed in 204.1705(a)(i)
and (ii), use the following clause:

Reporting Requirements for Contracted
Services—Basic (Jul 2021)

(a) Definition. As used in this clause—

First-tier subcontract means a subcontract
awarded directly by the contractor for the
purpose of acquiring services for
performance of a prime contract. It does not
include the contractor’s supplier agreements
with vendors, such as long-term
arrangements for materials or supplies or
services that benefit multiple contracts and/
or the costs of which are normally applied to
a contractor’s general and administrative
expenses or indirect costs.

(b) The Gontractor shall report annually, by
October 31, at https://www.sam.gov, on the
services performed under this contract or
order, including any first-tier subcontracts,
during the preceding Government fiscal year
(October 1-September 30).

(c) The Contractor shall report the
following information for the contract or
order:

(1) The total dollar amount invoiced for
services performed during the preceding
Government fiscal year under the contract or
order.

(2) The number of Contractor direct labor
hours, to include first-tier subcontractor
direct labor hours, as applicable, expended
on the services performed under the contract
or order during the previous Government
fiscal year.

(d) The Government will review the
Contractor’s reported information for
reasonableness and consistency with
available contract information. In the event
the Government believes that revisions to the
Contractor’s reported information are
warranted, the Government will notify the
Contractor. Upon notification, the Contractor
shall revise the reported information or
provide the Government with a supporting
rationale for the information.

(End of clause)

Alternate I. As prescribed in 204.1705
(a)(i) and (iii), use the following clause,
which substitutes “contract or
agreement for each order” in lieu of
“contract or order” in paragraph (b) and
“order” in lieu of “contract or order” in
paragraphs (c) and (c)(1) and (2), and
identifies the dollar threshold and
service acquisition portfolio groups for
which orders under the contract or
agreement require service contract
reporting.

Reporting Requirements for Contracted
Services—Alternate I (Jul 2021)

(a) Definition. As used in this clause—
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First-tier subcontract means a subcontract
awarded directly by the contractor for the
purpose of acquiring services for
performance of a prime contract. It does not
include the contractor’s supplier agreements
with vendors, such as long-term
arrangements for materials or supplies or
services that benefit multiple contracts and/
or the costs of which are normally applied to
a contractor’s general and administrative
expenses or indirect costs.

(b) The contractor shall report annually, by
October 31, at https://www.sam.gov, on
services performed during the preceding
Government fiscal year (October 1—
September 30) under this contract or
agreement for each order, including any first-
tier subcontract, which exceeds $3 million
for services in the following service
acquisition portfolio groups:

(1) Logistics management services.

(2) Equipment-related services.

(3) Knowledge-based services.

(4) Electronics and communications
services.

(c) The Contractor shall report the
following information for the order:

(1) The total dollar amount invoiced for
services performed during the preceding
Government fiscal year under the order.

(2) The number of Contractor direct labor
hours, to include first-tier subcontractor
direct labor hours, as applicable, expended
on the services performed under the order
during the previous Government fiscal year.

(d) The Government will review the
Contractor’s reported information for
reasonableness and consistency with
available contract information. In the event
the Government believes that revisions to the
Contractor’s reported information are
warranted, the Government will notify the
Contractor. Upon notification, the Contractor
shall revise the reported information or
provide the Government with a supporting
rationale for the information.

(End of clause)
[FR Doc. 2021—14429 Filed 7-8-21; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No: 210702-0144; RTID 0648—
XWo035]

Fisheries Off West Coast States;
Coastal Pelagic Species Fisheries;
Annual Specifications; 2021-2022
Annual Specifications and
Management Measures for Pacific
Sardine

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.
ACTION: Final rule.

SUMMARY: NMFS is implementing
annual harvest specifications and
management measures for the northern
subpopulation of Pacific sardine
(hereafter, Pacific sardine), for the
fishing year, which runs from July 1,
2021, through June 30, 2022. This final
rule will prohibit most directed
commercial fishing for Pacific sardine
off the coasts of Washington, Oregon,
and California. Pacific sardine harvest
will be allowed only in the live bait
fishery, minor directed fisheries, as
incidental catch in other fisheries, or as
authorized under exempted fishing
permits. The incidental harvest of
Pacific sardine will be limited to 20
percent by weight of all fish per trip
when caught with other stocks managed
under the Coastal Pelagic Species
Fishery Management Plan, or up to 2
metric tons per trip when caught with
non-Coastal Pelagic Species stocks. The
annual catch limit for the 2021-2022
Pacific sardine fishing year is 3,329
metric tons. This final rule is intended
to conserve and manage the Pacific
sardine stock off the U.S. West Coast.
DATES: Effective July 6, 2021.

FOR FURTHER INFORMATION CONTACT:
Taylor Debevec, West Coast Region,
NMEFS, (562) 619-2052,
Taylor.Debevec@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the Pacific sardine fishery in
the U.S. exclusive economic zone (EEZ)
off the Pacific coast (California, Oregon,
and Washington) in accordance with the
Coastal Pelagic Species (CPS) Fishery
Management Plan (FMP). The FMP and
its implementing regulations require
NMFS to set annual catch levels for the
Pacific sardine fishery based on the
annual specification framework and
control rules in the FMP. These control
rules include the harvest guideline (HG)
control rule, which, in conjunction with
the overfishing limit (OFL) and
acceptable biological catch (ABC) rules
in the FMP, are used to manage harvest
levels for Pacific sardine, in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA), 16 U.S.C. 1801 et seq.

This final rule implements the annual
catch levels, reference points, and
management measures for the 2021—
2022 fishing year. The final rule adopts,
without changes, the catch levels and
restrictions that NMFS proposed in the

rule published on May 26, 2021. The
proposed rule for this action included
additional background on the
specifications and details of how the
Pacific Fishery Management Council
(Council) derived its recommended
specifications for Pacific sardine. Those
details are not repeated here. For
additional information on this action,
please refer to the proposed rule (86 FR
28325).

This rule implements an OFL of 5,525
metric tons (mt) and an ABC/annual
catch limit (ACL) of 3,329 mt, based on
CPS FMP control rules and a biomass
estimate of Pacific sardine of 28,276 mt.
This biomass estimate is from the 2020
benchmark stock assessment and was
recommended for use this year by the
Council’s Scientific and Statistical
Committee after identifying significant
uncertainties in the 2021 catch-only
projection. Because the estimated
biomass is less than the value of the
CUTOFF parameter in the CPS FMP
(150,000 mt), the harvest guideline is set
to 0 mt, meaning there is no primary
directed fishery for Pacific sardine. This
is the seventh consecutive year the
primary directed fishery has been
closed. Because the estimated biomass
is below the minimum stock size
threshold (50,000 mt) the FMP requires
that incidental catch of Pacific sardine
in other CPS fisheries be limited to an
incidental allowance of no more than 20
percent by weight. Although these
management measures, triggered by the
FMP, are expected to keep catch far
below the ACL as they have done in
recent history, this rule also implements
an annual catch target (ACT) of 3,000 mt
and implements management measures
to ensure harvest opportunity
throughout the year.

A summary of the 2021-2022 fishing
year specifications can be found in
Table 1, and management measures in
the list below.
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TABLE 1—HARVEST SPECIFICATIONS FOR THE 2021-2022 SARDINE FISHING YEAR IN METRIC TONS

[mt]

Biomass estimate OFL

ABC HG

ACL ACT

28,276 5,625

3,329 0

3,329 3,000

Measures for commercial sardine
harvest during the 2021-2022 fishing

ear:

(1) If landings in the live bait fishery
reach 1,800 mt of Pacific sardine, then
a 1-mt per-trip limit of sardine would
apply to the live bait fishery.

(2) An incidental per-landing limit of
20-percent (by weight) Pacific sardine
applies to other CPS primary directed
fisheries (e.g., Pacific mackerel).

(3) If the ACT of 3,000 mt is attained,
then a 1-mt per-trip limit of Pacific
sardine would apply to all CPS fisheries
(i.e., 1) and 2) would no longer apply).

(4) An incidental per-landing
allowance of 2 mt of Pacific sardine
would apply to non-CPS fisheries until
the ACL is reached.

All sources of catch, including any
exempted fishing permit (EFP) set-
asides, the live bait fishery, and other
minimal sources of harvest, such as
incidental catch in CPS and non-CPS
fisheries and minor directed fishing,
will be accounted for against the ACT
and ACL. At the April 2021 Council
meeting, the Council approved 830 mt
of the ACL for three EFP proposals to
support stock assessments for Pacific
sardine. Any Pacific sardine harvested
between July 1, 2021, and the effective
date of the final rule will count toward
the 2021-2022 ACT.

The NMFS West Coast Regional
Administrator will publish a
notification in the Federal Register to
announce when catch reaches the
incidental limits as well as any changes
to allowable incidental catch
percentages. Additionally, to ensure that
the regulated community is informed of
any closure, NMFS will make
announcements through other means
available, including emails to
fishermen, processors, and state fishery
management agencies.

Comments and Responses

On May 26, 2021, NMFS published a
proposed rule for this action and
solicited public comments through June
10, 2021 (86 FR 28325). NMFS received
one public comment letter containing
multiple comments from the
environmental group Oceana. After
considering the public comment, NMFS
made no changes from the proposed
rule. NMFS summarizes and responds
to the comment letter from Oceana
below.

Comment: Oceana states that the
proposed harvest specifications are not
based on the best available science, fail
to prevent overfishing, and will impede
rebuilding. Oceana requests that NMFS
revise the proposed specifications to
reduce catch limits. Specifically,
Oceana suggests that NMFS use a
different Epsy value to calculate the
OFL, ABC, and ACL, which would
result in an OFL of 1,230 mt, an ABC
of 741 mt, and an ACL lower than 741
mt. Oceana also suggests that NMFS
reduce catch by limiting live bait
harvest of sardine, denying EFP
applications that propose to land or sell
sardine or limiting their catch to 10 mt,
and limiting incidental catch of sardine
in other directed CPS fisheries to no
more than 10 percent of landings.

Response: NMFS has determined this
action is based on the best available
science, prevents overfishing, and will
not impede rebuilding. NMFS disagrees
with Oceana’s suggestion that setting a
lower ACL, specifically an ACL lower
than 741 mt, is necessary to prevent
overfishing. The reference points being
implemented through this action were
recommended by the Council based on
the control rules in the FMP and were
endorsed by the Council’s Scientific and
Statistical Committee (SSC) as the best
scientific information available for
setting the 2021-2022 harvest
specifications for Pacific sardine. In
addition, the management measures
adopted by the Council, including an
ACT that was set even lower than the
ACL (3,000 mt), are more than adequate
to ensure catch does not exceed the
ACL/ABC and OFL, and therefore add
an additional measure for preventing
overfishing. Furthermore, although the
SSC did not endorse the 2021 catch-
only projection due to uncertainty in the
model (including the level of catch by
Mexico), more precaution was built into
the Council’s ABC recommendation to
account for this uncertainty and to
ensure overfishing is prevented. The
reference points implemented through
this action should also be viewed in the
context of the non-discretionary harvest
restrictions already in place, pursuant to
the CPS FMP, which generally restrict
the fishery from catching the full ACL.
These non-discretionary restrictions
include the continued closure of the
primary directed fishery (i.e., the largest

fishery that takes the majority of Pacific
sardine catch) and restrictions on
incidental harvest of Pacific sardine in
other CPS fisheries (which are currently
less than half of typical incidental
limits).

NMFS also finds it unnecessary to
further limit the landings of sardine by
implementing any of the additional
measures recommended by Oceana—
i.e., limiting live bait harvest, denying
EFP applications or limiting their
allowable catch, and reducing the
percentage of landings allowed in other
directed CPS fisheries. The Council
considered the overfished status of
Pacific sardine, as well as the
uncertainty around the 2021 catch
update due to the inability to collect
survey data during the COVID-19
pandemic, and incorporated
precautionary measures in their
recommendations to NMFS to account
for those factors. Those precautionary
measures included: (1) Deeming the
assessment Tier 3 (high uncertainty); (2)
using a P* value of 0.4 (high
uncertainty); (3) reducing the ACT from
the ACL; (4) reducing the EFP allowance
from the requested amount; (5) limiting
incidental sardine landings in CPS
fisheries to 20 percent; and (6)
incorporating accountability measures.
These accountability measures include:
(1) Limiting live bait landings to 1 mt
per landing once 1,800 mt of sardine is
attained; (2) imposing a per-trip limit of
1 mt of sardine in all CPS fisheries once
the ACT is attained; and (3)
implementing an incidental per-landing
allowance of 2 mt in non-CPS fisheries
until the ACL is reached.

Finally, although changes to how
Ewmsy is calculated is beyond the scope
of this rulemaking, NMFS would
nevertheless like to respond to Oceana’s
suggestion in this regard. NMFS is
aware of the 2019 scientific publication
referenced by Oceana in their comment
letter and of ongoing Council
discussions related to Emsy. NMFS is
committed to participating in
discussions about new science and
whether that science justifies a change
to how Ewvsy is calculated for
management purposes. Regarding the
2019 paper mentioned by Oceana that
was authored by researchers at the
SWFSC, NMFS notes that research
related to the appropriate temperature
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index to inform Ensy is ongoing. NMFS
has not yet determined whether, based
on that paper, a change in how Eumsy is
calculated is necessary for management
purposes. NMFS will continue to
examine whether this new publication
warrants a change in management;
however, at this time NMFS has
determined that the reference points set
through this action are based on the best
scientific information available.
Regarding recent Council discussions
related to Emsy, NMFS notes that the
Council’s SSC—the scientific advisory
body that is responsible for
recommending changes to Emsy—has
the ability to recommend changes to
Ewmsy at any time, and it has not
determined that a change is necessary at
this time. The Council’s SSC previously
made such a recommendation in 2014
when it recommended that NMFS
switch from using the 3-year average of
Scripps Institution of Oceanography
(SIO) sea surface temperature
measurements to using the 3-year
average of CalCOFI sea surface
temperature measurements to inform
Emsy. In 2014 the SSC also
recommended an interim measure of a
static Emsy of 18 percent until that
change, from SIO to CalCOFI, could be
adopted after being properly analyzed.

Classification

Pursuant to section 304(b)(1)(A) of the
MSA, the NMFS Assistant
Administrator has determined that this
final rule is consistent with the CPS
FMP, other provisions of the MSA, and
other applicable law.

The need to implement these
measures in a timely manner to ensure
they are in place as soon as possible
after the start of the fishing season, July
1, 2021, constitutes good cause under
authority contained in 5 U.S.C.
553(d)(3), to establish an effective date
less than 30 days after date of
publication. In accordance with the
FMP, this rule was recommended by the
Council at its meeting in April 2021, the
contents of which were based on the
best available new information on the
population status of Pacific sardine that
became available at that time. Making
these final specifications effective as
soon as possible after July 1, the first
day of the fishing year, is necessary for
the conservation and management of the
Pacific sardine resource because last
year’s restrictions on harvest are not
effective after June 30. The FMP
requires a prohibition on primary
directed fishing for Pacific sardine for
the 2021-2022 fishing year because the
sardine biomass has dropped below the
CUTOFF. The purpose of the CUTOFF
in the FMP, and for prohibiting a

primary directed fishery when the
biomass drops below this level, is to
protect the stock when biomass is low
and provide a buffer of spawning stock
that is protected from fishing and can
contribute to rebuilding the stock. A
delay of a full 30 days in the date of
effectiveness for this rule would result
in the re-opening of the primary
directed commercial fishery on July 1.

Delaying the effective date of this rule
much beyond July 1 would be contrary
to the public interest because it would
jeopardize the sustainability of the
Pacific sardine stock. Furthermore, most
affected fishermen are aware that the
Council recommended that primary
directed commercial fishing be
prohibited for the 2021-2022 fishing
year, and are fully prepared to comply
with the prohibition.

This final rule is exempt from review
under Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities for the purposes of the
Regulatory Flexibility Act. The factual
basis for the certification was published
in the proposed rule and is not repeated
here. As a result, a regulatory flexibility
analysis was not required, and none was
prepared.

Pursuant to Executive Order 13175,
this rule was developed after
meaningful consultation and
collaboration with the Council’s tribal
representative, who has agreed with the
provisions that apply to tribal vessels.

This action does not contain a
collection-of-information requirement
for purposes of the Paper Reduction Act.
There are no relevant Federal rules that
may duplicate, overlap, or conflict with
the action.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 6, 2021.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2021-14643 Filed 7-6—21; 4:15 pm]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 210701-0142]
RIN 0648-BK28

Pacific Island Fisheries; Exemption for
Large U.S. Longline Vessels To Fish in
Portions of the American Samoa Large
Vessel Prohibited Area; Court Order

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS implements a
regulatory exemption that allows certain
U.S. longline vessels 50 ft (15.2 m) and
larger (““large longline vessels”) to fish
in portions of the American Samoa
Large Vessel Prohibited Area (LVPA).
The intent is to comply with a U.S.
Ninth Circuit Court of Appeals decision
and Order that reversed a district court
ruling that had vacated and set aside the
exemption.
DATES: Effective July 6, 2021.
FOR FURTHER INFORMATION CONTACT: Bob
Harman, NMFS PIRO Sustainable
Fisheries, 808-725-5170.
SUPPLEMENTARY INFORMATION: NMFS and
the Western Pacific Fishery
Management Council (Council) manage
pelagic fisheries in the U.S. Pacific
Islands under the Fishery Ecosystem
Plan for Pelagic Fisheries of the Western
Pacific Region. In 2016, NMFS
published a final rule (81 FR 5619,
February 3, 2016) that allowed U.S.
longline vessels greater than 50 feet that
hold a Federal American Samoa
longline limited entry permit to fish
within the LVPA to within about 12-17
nm (22—-31 km) from shore around
Swains Island, Tutuila, and the Manua
Islands. Large longline vessels
continued to be restricted from fishing
within the remaining portions of the
LVPA. The intent of the rule was to
improve the viability of the American
Samoa longline fishery and achieve
optimum yield, while preventing
overfishing in accordance with National
Standard 1 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). Additional
information about the LVPA exemptions
is available in the proposed rule (80 FR
51527, August 25, 2015) and final rule.
In July 2016, the Territory of
American Samoa sued NMFS in the U.S.
District Court for the District of Hawaii
(Territory of American Samoa v. NMFS,
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et al. (D. HI) Civil 16—00095), seeking to
set aside the 2016 final rule. The
Territory claimed that NMFS did not
consider, as other applicable law, the
1900 and 1904 Cessions with respect to
the protection of cultural fishing rights
of the people of American Samoa. On
March 20, 2017, the U.S. District Court
for the District of Hawaii held that the
2016 final rule was arbitrary and
capricious because NMFS did not
consider whether the rule and its
impacts on cultural fishing were
consistent with the Cessions. On August
10, 2017, the U.S. District Court denied
Defendants’ Motion for Reconsideration
of this decision. Accordingly, NMFS
published a final rule (82 FR 43908,
September 20, 2017) that removed the
regulatory exemption that allowed large
vessels to fish within certain areas of the
LVPA.

NMEF'S appealed the district court
decision to the U.S. Court of Appeals for
the Ninth Circuit (Territory of American
Samoa v. NMFS et al., No. 17-17081
(9th Cir.)). On September 25, 2020, a 9th
Circuit Court panel unanimously held
that NMFS had properly considered the
impact of the 2016 LVPA rule on
cultural fishing and fishing
communities, regardless of whether it
specifically considered the Cessions.
American Samoa subsequently filed a
petition for a writ of certiorari, which on
June 21, 2021, the Supreme Court
denied. Pursuant to the 9th Circuit
Court mandate on November 17, 2020,
this final rule reinstates the LVPA
exemptions established in the 2016 final
rule (81 FR 5619, and codified at 50 CFR
665.818(b)). This rule allows U.S. large
longline vessels that hold a Federal
American Samoa longline limited entry
permit to fish within the LVPA to
approximately 12—17 nm from the
shoreline around Swains Island,
Tutuila, and the Manua Islands. All
other provisions applicable to the
fishery remain unchanged.

Classification

NMFS is issuing this rule pursuant to
305(d) of the Magnuson-Stevens Act
because this action is necessary to carry
out the Ninth Circuit Order. The
Assistant Administrator for Fisheries
has determined that this final rule is
consistent with the Ninth Circuit Order,
the Fishery Ecosystem Plan for Pelagic
Fisheries of the Western Pacific, and
other applicable law.

The Assistant Administrator for
Fisheries finds good cause to waive
notice and public comment on this
action because it would be unnecessary

and contrary to the public interest, as
provided by 5 U.S.C. 553(b)(B). This
action reinstates an exemption that was
implemented by prior rulemaking,
including the opportunity for notice and
comment, and that was set aside by a
district court. That district court
decision has been reversed by the Ninth
Circuit Court of Appeals. NMFS does
not have discretion to take other action,
as there is no alternative to complying
with the requirements of the Ninth
Circuit Order.

Furthermore, the Assistant
Administrator for Fisheries finds good
cause to waive the 30-day delayed
effectiveness period, as provided by 5
U.S.C. 553(d)(3), finding that such delay
would be contrary to the public interest
because the measures contained in this
rule are necessary to ensure that the
fishery is conducted in compliance with
the Ninth Circuit Order.

Because this rulemaking is required
by a Ninth Circuit Order, and prior
notice and opportunity for public
comment are not required under 5
U.S.C. 553, or any other law, the
regulatory flexibility analysis
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 603—-605, do not
apply to this rule. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

In addition, because the changes
required by the Ninth Circuit Order
identified in this rule are non-
discretionary, the National
Environmental Policy Act does not
apply to this rule.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Reporting and recordkeeping
requirements.

Dated: July 6, 2021.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §665.818, add paragraph (b) to
read as follows:

§665.818 Exemptions for American Samoa
large vessel prohibited areas.

* * * * *

(b) Exemption for vessel size. Except
as otherwise prohibited in subpart I of
this part, a vessel of any size that is
registered for use with a valid American
Samoa longline limited access permit is
authorized to fish for western Pacific
pelagic MUS within the American
Samoa large vessel prohibited areas as
defined in § 665.806(b), except that no
large vessel as defined in § 665.12 may
be used to fish for western Pacific
pelagic MUS in the portions of the
American Samoa large vessel prohibited
areas, as follows:

(1) EEZ waters around Tutuila Island
enclosed by straight lines connecting
the following coordinates (the datum for
these coordinates is World Geodetic
System 1984 (WGS84)):

Point S. lat. W. long.
14°01742” | 171°02'36”
14°0142” | 170°20"22”
14°34'31” 170°20'22”
14°34'31” 171°03'10”
14°02'47” 171°03'10”
14°01’42” | 171°02'36”

(2) EEZ waters around the Manua
Islands enclosed by straight lines

connecting the following coordinates
(WGS84):

Point S. lat. W. long.
13°5716” | 169°53'37”
13°57'16” 169°12'45”
14°2828” 169°12'45”
14°28'28” | 169°53'37”
13°5716” | 169°53'37”

(3) EEZ waters around Swains Island
enclosed by straight lines connecting
the following coordinates (WGS84):

Point S. lat. W. long.
10°50°42” | 171°17°42”
10°50'42” | 170°51'39”
11°16°08” | 170°51'39”
11°16’08” 171°17°42”
10°50742” 171°17°42”

[FR Doc. 2021-14623 Filed 7-6—21; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0498; Project
Identifier 2019-SW-072-AD]

RIN 2120-AA64
Airworthiness Directives; Hélicopteres
Guimbal Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Hélicoptéres Guimbal Model Cabri G2
helicopters with any metal bushing
installed on the main rotor (M/R)
swashplate guide bellcrank. This
proposed AD was prompted by a report
of cracks discovered on the M/R scissor
link during scheduled maintenance on
several helicopters. This proposed AD
would require removing all metal
bushings from service, visually
inspecting the lug bore area and
depending on the inspection results,
removing certain parts from service and
installing certain part-numbered plastic
bushings. This proposed AD would also
prohibit installing any metal bushing on
any helicopter. The FAA is proposing
this AD to address the unsafe condition
on these products.

DATES: The FAA must receive comments
on this proposed AD by August 23,
2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

For service information identified in
this NPRM, contact Hélicopteres
Guimbal, Basile Ginel, 1070, rue du
Lieutenant Parayre, Aérodrome d’Aix-
en-Provence, 13290 Les Milles, France;
telephone 33—-04-42-39-10-88; email
basile.ginel@guimbal.com; web https://
www.guimbal.com. You may view this
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222—
5110.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0498; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, the European Union Aviation
Safety Agency (EASA) AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Andrea Jimenez, Aerospace Engineer,
COS Program Management Section,
Operational Safety Branch, Compliance
& Airworthiness Division, FAA, 1600
Stewart Ave., Mail Stop: Room 410,
Westbury, NY 11590; telephone (516)
228-7330; email andrea.jimenez@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2021-0498; Project Identifier
2019-SW-072—AD" at the beginning of
your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the

following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Andrea Jimenez,
Aerospace Engineer, COS Program
Management Section, Operational
Safety Branch, Compliance &
Airworthiness Division, FAA, 1600
Stewart Ave., Westbury, NY 11590;
telephone (516) 228-7330; email
andrea.jimenez@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2019-0185,
dated July 30, 2019 (EASA AD 2019—
0185), to correct an unsafe condition for
Hélicoptéres Guimbal Model Cabri G2
helicopters. EASA advises that during
scheduled maintenance on several
helicopters, cracks were found on the
M/R scissor link due to corrosion. EASA
states this corrosion was caused by
stress induced by the mounting of the
metal bushing inside the lug hole. EASA
further states metal bushings are also
installed on the M/R swashplate guide
bellcrank, where similar cracking may
occur. This condition, if not addressed,


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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could result in failure of the M/R
swashplate guide bellcrank and reduced
control of the helicopter. Accordingly,
EASA AD 2019-0185 requires replacing
any part-numbered metal bushing with
plastic bushing part number (P/N)
HG22-1001. EASA AD 2019-0185 also
prohibits installing any part-numbered
metal bushing on the M/R swashplate
guide bellcrank other than P/N HG22—
1001 on any helicopter.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA is
proposing this AD after evaluating all
known relevant information and
determining that the unsafe condition
described previously is likely to exist or
develop on other helicopters of the same
type designs.

Related Service Information

The FAA reviewed Guimbal Service
Bulletin SB 17-003, Revision D, dated
August 27, 2019 (SB 17-003 Rev D).
This service information specifies
disconnecting the bellcrank installed on
the swashplate guide by removing the
bolts that connect the bellcrank to the
swashplate guide, removing any existing
bushings, and visually inspecting the
lug bore area for corrosion or cracks.
This service information also specifies if
there is any corrosion or cracks,
reporting the information to HG
support, installing the new plastic
bushings, reinstalling the bellcrank,
applying a specified torque, and
installing cotter pins.

Other Related Service Information

The FAA also reviewed Guimbal
Service Bulletin SB 17-003, Revision C,
dated July 12, 2019 (SB 17-003 Rev C).
SB 17-003 Rev C specifies the same
procedures as SB 17-003 Rev D, except
SB 17-003 Rev D updates the reference
to EASA AD 2019-0185.

Proposed AD Requirements in This
NPRM

This proposed AD would require,
within 50 hours time-in-service or 2
months, whichever occurs first after the
effective date of this AD, disconnecting
the bellcrank from the swashplate guide,
removing each bolt and using a certain
tool, removing certain parts from
service. This proposed AD would also
require visually inspecting the lug bore
area for corrosion and cracks and
depending on the inspection results,
removing certain parts from service, or

repairing the area using an FAA-
approved method, installing certain
part-numbered plastic bushings, coating
the area with a compound, reinstalling
certain parts, applying a specified
torque, and installing cotter pins.

Differences Between This Proposed AD
and the EASA AD

EASA AD 2019-0185 applies to all
Model Cabri G2 helicopters, whereas
this proposed AD would only apply to
Model Cabri G2 helicopters with any
metal bushings installed and without
HG modification 16—-009. The service
information required by the EASA AD
requires contacting Hélicopteres
Guimbal for corrective actions when
corrosion or cracks are found in the lug
bore area whereas this AD requires
removing the swashplate guide from
service or repairing it using an FAA-
approved method.

Costs of Compliance

The FAA estimates that this proposed
AD would affect 32 helicopters of U.S.
Registry. The FAA estimates that
operators may incur the following costs
in order to comply with this proposed
AD. Labor costs are estimated at $85 per
work-hour.

Disconnecting the bellcrank,
removing each metal bushing and
visually inspecting for corrosion and
cracks would take about 0.5 work-hours
for an estimated cost of $43 per
inspection cycle.

Installing each plastic bushing,
coating with compound, re-installing
the bellcrank, and applying torque
would take about 0.5 work-hours and
parts would cost about $10 for an
estimated cost of $53 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Hélicopteres Guimbal: Docket No. FAA-
2021-0498; Project Identifier 2019-SW—
072—AD.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by August 23,
2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Hélicopteres Guimbal
(HG) Model Cabri G2 helicopters, certificated
in any category, with any metal bushings
installed on the main rotor (M/R) swashplate
guide bellcrank and without plastic bushing
part number HG22-1001 or HG modification
16-009.

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 6700, Rotorcraft Flight Control.
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(e) Unsafe Condition

This AD was prompted by a report of
cracks on the M/R scissor link. The FAA is
issuing this AD to replace the metal bushings
installed on the M/R swashplate guide
bellcrank with plastic bushings. The unsafe
condition, if not addressed, could result in
failure of the M/R swashplate guide bellcrank
and reduced control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 50 hours time-in-service (TIS) or
2 months, whichever occurs first after the
effective date of this AD:

(i) Disconnect the bellcrank from the
swashplate guide by removing each bolt and,
ensuring that the bellcrank remains attached
to the flight control rod, remove each metal
bushing from service using a bushing
disassembly tool.

(ii) Visually inspect the lug bore area for
any corrosion and any cracks. If there is any
corrosion or any cracks, before further flight,
remove the swashplate guide from service or
repair it using an FAA-approved method. If
there is no corrosion and no cracks, install
plastic bushing part number HG22-1001,
coat plastic bushing with isolation
compound, re-install the bellcrank, torque
each bolt to 7.5 Nm—-9 Nm (5.5 ft-bs—6.6 ft-
lbs), and install cotter pins.

(2) As of the effective date of this AD, do
not install any metal bushing on any
helicopter.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (i)(1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Andrea Jimenez, Aerospace Engineer,
COS Program Management Section,
Operational Safety Branch, Compliance &
Airworthiness Division, FAA, 1600 Stewart
Ave., Westbury, NY 11590; telephone (516)
228-7330; email andrea.jimenez@faa.gov.

(2) Guimbal Service Bulletin SB 17-003,
Revision C, dated July 12, 2019, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Hélicopteres Guimbal, Basile
Ginel, 1070, rue du Lieutenant Parayre,

Aérodrome d’Aix-en-Provence, 13290 Les
Milles, France; telephone 33—04—42—-39-10—
88; email basile.ginel@guimbal.com; web
https://www.guimbal.com. You may view
this referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222—-5110.

(3) The subject of this AD is addressed in
European Union Aviation Safety Agency
(EASA) AD 2019-0185, dated ]uly 30, 2019.
You may view the EASA AD on the internet
at https://www.regulations.gov in Docket No.
FAA-2021-0498.

Issued on June 10, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-14495 Filed 7-8-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0560; Project
Identifier MCAI-2021-00192-T]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier, Inc., Model BD—-
700-1A10 and BD-700-1A11 airplanes.
This proposed AD was prompted by
reports that the sliding bushings in the
forward engine mount system were
missing. This proposed AD would
require an inspection (gap check) of the
front and aft engine mounts to verify the
proper installation of the sliding
bushings, and repair if necessary. The
FAA is proposing this AD to address the
unsafe condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 23,
2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,

Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Bombardier, Inc.,
400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—855-5000; fax 514—855—7401; email
thd.crj@aero.bombardier.com; internet
https://www.bombardier.com. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0560; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, any comments received, and
other information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Siddeeq Bacchus, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7362; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2021-0560; Project Identifier
MCAI-2021-00192-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this NPRM.


https://www.regulations.gov
https://www.regulations.gov
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mailto:9-AVS-AIR-730-AMOC@faa.gov
https://www.regulations.gov
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Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Siddeeq Bacchus,
Aerospace Engineer, Mechanical
Systems and Administrative Services
Section, FAA, New York ACO Branch,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7362; fax 516—794-5531; email 9-
avs-nyaco-cos@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued TCCA AD CF-
2021-04, dated February 15, 2021 (also
referred to after this as the Mandatory
Continuing Airworthiness Information,
or the MCAI), to correct an unsafe

condition for certain Bombardier, Inc.,
Model BD-700-1A10 and BD-700—
1A11 airplanes. You may examine the
MCAI in the AD docket at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0560.

This proposed AD was prompted by
reports that the sliding bushings in the
forward engine mount system were
missing. The FAA is proposing this AD
to address redistribution of load/stress
on the mount components, which may
decrease the component fatigue life;
failure of the mount structural
components could result in the loss of
the engine attachment to the airframe.
See the MCAI for additional background
information.

Related Service Information Under 1
CFR Part 51

Bombardier, Inc., has issued the
following service information.

e Bombardier Service Bulletin 700—
1A11-71-005, dated December 14,
2020.

e Bombardier Service Bulletin 700—
71-005, dated December 14, 2020.

e Bombardier Service Bulletin 700—
71-5005, dated December 14, 2020.

e Bombardier Service Bulletin 700—
71-5501, dated December 14, 2020.

e Bombardier Service Bulletin 700—
71-6005, December 14, 2020.

e Bombardier Service Bulletin 700—
71-6501, December 14, 2020.

This service information describes
procedures for verifying the proper
installation of the sliding bushings by
doing an inspection (gap check),
including a gap outside acceptable
limits, a missing or damaged nut or bolt

at the upper side of front mount beam,
and a bolt that turns freely with finger
pressure. These documents are distinct
since they apply to different airplane
serial numbers. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the FAA
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already

described.
Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 376
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
11 Work-hours x $85 pPer NOUr = $935 .....cceeiiiiieiereee e e e nee e neesneeee s $0 $935 $351,560

The FAA has received no definitive
data on which to base the cost estimates
for the repairs specified in this proposed
AD.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.
Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,


https://www.regulations.gov
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(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Bombardier, Inc.: Docket No. FAA-2021—
0560; Project Identifier MCAI-2021—
00192-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by August 23,
2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-700-1A10 and BD-700-1A11
airplanes, certificated in any category, serial
numbers 9002 through 9879 inclusive, 9998,
60001 through 60005 inclusive, 60007,
60009, 60015, 60016, and 60024.

(d) Subject

Air Transport Association (ATA) of
America Code 71, Powerplant.

(e) Unsafe Condition

This AD was prompted by reports that the
sliding bushings in the forward engine mount
system were missing. The FAA is issuing this
AD to address redistribution of load/stress on
the mount components, which may decrease
the component fatigue life; failure of the
mount structural components could result in
the loss of the engine attachment to the
airframe.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Action

Within 15 months or 750 flight hours,
whichever occurs first, after the effective date
of this AD: Verify the proper installation of
the sliding bushings by doing an inspection
(gap check) for discrepancies of the front and
aft engine mounts, in accordance with
paragraphs 2.B. through 2.F. of the
Accomplishment Instructions of the
applicable service information specified in
figure 1 to paragraph (g) of this AD. If any
discrepancy is found: Before further flight,
repair using a method approved by the
Manager, New York ACO Branch, FAA; or
Transport Canada Civil Aviation (TCCA); or
Bombardier, Inc.’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature. Where a serial number
is identified in more than one row in figure
1 to paragraph (g) of this AD, the applicable
service information is identified based on the
marketing designations in paragraph 1.M.,
“Equivalent Service Bulletins,” of each
service information.

BILLING CODE 4910-13-P

Figure 1 to paragraph (g) — Service Information

Serial Number— Model- Bombardier Service Bulletin—

9002 to 9312 inclusive, 931410 | pry 700 1 410 | 700-71-005, dated December 14,

9380 inclusive, and 9384 to airplanes 2020

9429 inclusive P

9313, 9381, 9432 to 9860

inclusive, 9863 to 9871 BD-700-1A10 | 700-71-6005, December 14,

inclusive, 9873 to 9879 airplanes 2020

inclusive, 60005 and 60024

9861, 9872, 60001 to 60004 BD-700-1A10 | 700-71-6501, December 14,

inclusive, 60009, and 60016 airplanes 2020

912710 9383 inclusive, 938910 | pry 700 111 | 700-1A11-71-005, dated

9400 inclusive, 9404 to crolan December 14. 2020

943 linclusive, and 9998 airplanes ecember 14,

.9386’ .9401’ 9445 to 9862 BD-700-1A11 | 700-71-5005, dated December

inclusive, and 9868 to 9879 ]

. . airplanes 14,2020

inclusive

60007 and 60015 BD-700-1A11 700-71-5501, dated December
airplanes 14,2020

BILLING CODE 4910-13-C
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(h) No Reporting Requirement

Although the service information
identified in table 1 to paragraph (g) of this
AD specifies to submit certain information to
the manufacturer, this AD does not include
that requirement.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—-5531. Before
using any approved AMOGC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the
responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or TCCA; or Bombardier, Inc.’s TCCA
DAO. If approved by the DAO, the approval
must include the DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) TCCA AD
CF-2021-04, dated February 15, 2021; for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2021-0560.

(2) For more information about this AD,
contact Siddeeq Bacchus, Aerospace
Engineer, Mechanical Systems and
Administrative Services Section, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—-228-7362; fax 516—794—5531; email 9-
avs-nyaco-cos@faa.gov.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; internet https://
www.bombardier.com. You may view this
service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued on July 2, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-14611 Filed 7-8-21; 8:45 am]|
BILLING CODE 4910-13-P

POSTAL REGULATORY COMMISSION
39 CFR Chapter Il

[Docket No. PI12021-2; Order No. 5930]

Public Inquiry

AGENCY: Postal Regulatory Commission.

ACTION: Advanced notice of proposed
rulemaking.

SUMMARY: The Commission seeks further
input from the public about what
regulations promulgated by the
Commission may be necessary to carry
out the requirements of agency law.

This document informs the public of
this proceeding, invites public
comment, and takes other
administrative steps.

DATES: Comments are due: August 26,
2021.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
www.prc.gov. Those who cannot submit
comments electronically should contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section by
telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

L. Introduction
II. Background
III. Discussion
IV. Comments
V. Ordering Paragraphs

I. Introduction

In this docket, the Commission seeks
further input from the public about
what regulations promulgated by the
Commission may be necessary to carry
out the requirements of 39 U.S.C. 601.
Section 601 describes instances when
letters may be carried out of the mail,
or when the letter monopoly does not
apply to a mailpiece. In particular, the
Commission seeks to determine whether
regulations promulgated by the
Commission are needed to carry out
those statutory exemptions.

II. Background

The Postal Service has exclusive
rights in the carriage and delivery of
letters under certain circumstances.
This letter monopoly is codified in the
Private Express Statutes (PES), which
are a group of civil and criminal statutes
that make it unlawful for any entity
other than the Postal Service to send or

carry letters. See 18 U.S.C. 1693-1699;
39 U.S.C. 601-606.1

Section 601 provides specific
instances (exceptions) where letters may
be carried out of the mail (i.e., not
subject to the letter monopoly). Section
601(a) sets forth the conditions under
which a letter may be carried out of the
mail, which include requiring that the
letter be enclosed in an envelope, that
the proper amount of postage is affixed
to the envelope, and that the postage is
canceled. 39 U.S.C. 601(a).

Section 601(b) provides additional
exceptions such that the letter
monopoly does not apply to letters
charged more than six times the current
rate for the first ounce of a Single-Piece
First Class Letter or to letters weighing
more than 12.5 ounces. See 39 U.S.C.
601(b)(1), (b)(2). The “grandfather
clause” in Section 601(b)(3) references
exceptions from prior Postal Service
regulations that permitted private
carriage as in effect on July 1, 2005. 39
U.S.C. 601(b)(3); see also 39 CFR 310.1
and 39 CFR 320.2—-320.8 (2005).

Section 601(c), which is the subject of
this proceeding, directs the Commission
(rather than the Postal Service) to
promulgate any regulations necessary to
carry out this section. 39 U.S.C. 601(c).
This Public Inquiry seeks to answer how
the Commission shall meet this
statutory requirement.

Prior to the Postal Accountability and
Enhancement Act (PAEA) of 2006, the
Postal Service issued regulations that
purported to suspend the PES.2 The
PAEA included the term “purport” to
describe the Postal Service’s efforts to
suspend the PES, reflecting some
disagreement between the Postal Service
and policymakers about the Postal
Service’s authority to promulgate such
regulations prior to the PAEA.3 Post-
PAEA, the law clearly cedes such
authority to the Commission. These
regulations defined the term “letter”” as
‘““a message directed to a specific person
or address and recorded in or on a
tangible object,” subject to several
provisions. 39 CFR 310.1(a) (2005). The
regulations also described several
statutory exceptions to the letter
monopoly, such as when the letter
accompanies and relates to cargo or
when a special messenger is used. See
39 CFR 310.3 (2005). In addition, the

1 Although these provisions of the U.S. Code are
customarily referred to collectively as the “Private
Express Statutes,” they do not all relate to private
expresses or prohibit carriage of letters out of the
mails.

2 See Postal Accountability and Enhancement
Act, Public Law 109—435, 120 Stat. 3198 (2006); see
also 39 CFR 310, 320 (2005).

3 See H.R. Rep. No. 109-66, 109th Cong., 1st
Sess., pt. 1, at 58 (2005) (H.R. Rep. No. 109-66).
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regulations purported to establish
administrative suspensions of the PES
(39 CFR 310.1(a)(7) n.1, 320 (2005)),
including suspensions for certain data
processing materials or for extremely
urgent letters. See 39 CFR 320.2, 320.6
(2005).

These regulations were originally
promulgated by the Postal Service in
1974 and were amended several times
prior to enactment of the PAEA.4 In
2003, the President’s Commission on
the United States Postal Service
recommended that the scope of the
letter monopoly should be clarified and
periodically reviewed by a Postal
Regulatory Board.5 In 2006, Congress
passed the PAEA, which, inter alia,
added new price and weight limits to
the postal monopoly, repealed the
Postal Service’s purported authority to
adopt administrative suspension of the
monopoly, and repealed the Postal
Service’s authority to implement
provisions of the criminal code defining
the scope of the monopoly.6

In addition to adding price and
weight limits as exceptions (Sections
601(b)(1), (b)(2)), Congress also added a
“grandfather clause” in Section
601(b)(3) to authorize the continuation
of private activities that the Postal
Service had purportedly permitted by
regulations to be carried out of the mail.
The House Report on the PAEA explains
that this paragraph protects mailers and
private carriers who had relied upon the
regulations adopted as of the date of the
bill. See H.R. Rep. No. 109-66 at 58.
Congress also eliminated the Postal
Service’s authority to adopt any
regulations creating exceptions or
defining the scope of the postal
monopoly. See 39 U.S.C. 401(2),
404(a)(1), 601. Congress instead gave the
Commission the authority to promulgate
“[alny regulations necessary to carry out
this section [601].”” 7 To date, the

4 See Comprehensive Standards for Permissible
Private Carriage, 39 FR 33211 (Sept. 16, 1974).

5Report of the President’s Commission on the
United States Postal Service, Embracing the Future:
Making the Tough Choices to Preserve Universal
Mail Service, July 31, 2003, at 71 (President’s
Commission). The President’s Commission
recommended “transforming the narrowly focused
Postal Rate Commission [ ] into an independent
Postal Regulatory Board.” Id. at XIII.

6 See H.R. Rep. No. 109-66 at 57. Congress stated
that “the bill clarifies the scope of the statutory
monopoly that historically has been defined solely
by the [Postal Service].” Id. at 58.

739 U.S.C. 601(c). See Docket Nos. MC2012—14
and R2012-8, Order Approving Addition of
Valassis Direct Mail, Inc. Negotiated Service
Agreement to the Market Dominant Product List,
August 23, 2012, at 6-7 (Order No. 1448) (citing
Section 601(c) and stating that the Postal Service no
longer has authority to issue regulations
interpreting or defining the postal monopoly); see
also Docket No. MC2012-13, Order Conditionally
Granting Request to Transfer Parcel Post to the

Commission has not promulgated any
regulations pursuant to Section 601(c).

In Docket No. RM2020-4, the
Commission issued an advance notice of
proposed rulemaking to seek input from
the public about what regulations
promulgated by the Commission may be
necessary to carry out the requirements
of 39 U.S.C. 601.8 In particular, the
Commission sought comments on
fourteen issues, such as whether the
statutory requirements of Section 601
are clear and concise, whether any
terms in the statute required further
definition, and whether consumers and
competitors can easily determine when
a mailpiece is subject to monopoly
protections. Order No. 5422 at 7-8.

Prior to the comment deadline, the
Commission issued two Chairman’s
Information Requests, regarding certain
Postal Service regulations.® In its
response, the Postal Service explained
that it had not issued regulations or
other administrative directives in
connection with Sections 601(b)(1) and
(2) since the effective date of amended
Section 601(b).10 The Postal Service also
provided information regarding
alternative payment agreements
pursuant to 39 CFR 310.2(b).1? In
addition, the Postal Service provided
information regarding advisory opinions
pursuant to 39 CFR 310.6. Docket No.
RM2020-4, Response to CHIR No. 1,
question 2.

Comments were received from The
Berkshire Company; Taxpayers
Protection Alliance; American
Consumer Institute Center for Citizen
Research; United Parcel Service, Inc.;
FedEx Corporation; Netflix, Inc.; Small
Business & Entrepreneurship Council;
the National Postal Policy Council and
the National Association of Presort
Mailers; the Association for Postal

Competitive Product List, July 20, 2012, at 6-7
(Order No. 1411) (““As a result of the PAEA, the
Postal Service no longer has authority to issue
regulations interpreting or defining the postal
monopoly. The Commission now has the authority
to promulgate such regulations.”). Order No. 1411
at 7 n.13.

8 See Docket No. RM2020—-4, Advance Notice of
Proposed Rulemaking to Consider Regulations to
Carry Out the Statutory Requirements of 39 U.S.C.
601, February 7, 2020 (Order No. 5422).

9Docket No. RM2020-4, Chairman’s Information
Request No. 1, March 4, 2020 (Docket No. RM2020—
4, CHIR No. 1); Docket No. RM2020-4, Chairman’s
Information Request No. 2, April 1, 2020 (Docket
No. RM2020—-4, CHIR No. 2).

10Docket No. RM2020—4, Responses of the United
States Postal Service to Questions 1-3 of
Chairman’s Information Request No. 1, March 11,
2020, question 1 (Docket No. RM2020-4, Response
to CHIR No. 1).

11Docket No. RM2020—-4, Response to CHIR No.
1, question 3; see also Response of the United States
Postal Service to Chairman’s Information Request
No. 2, April 3, 2020, question 1 (Docket No.
RM2020-4, Response to CHIR No. 2).

Commerce; the Postal Service; and the
Public Representative.12 Based on the
comments received, the Commission
found it necessary to gather more
information from the public before
promulgating regulations under Section
601 and therefore, that proceeding is
held in abeyance until the conclusion of
this inquiry.13

III. Discussion

In this proceeding, the Commission
seeks to focus its inquiry on the
statutory exemptions in Sections 601(a)
and (b), and what regulations under
Section 601(c), if any, are needed to
carry out those exemptions. In
particular, the Commission limits this
inquiry to two issues: (1) Whether Postal
Service regulations administering
current Sections 601(a), 601(b)(1), and
601(b)(2) should be adopted by the
Commission; and (2) what private
carrier services are within the scope of
Section 601(b)(3).

First, the Commission is interested in
identifying Postal Service regulations
that administer Sections 601(a),
601(b)(1), and 601(b)(2) and if the
Commission should adopt them. Section
601(a) provides for the private carriage
of letters when, among other things, the
letter is in an envelope that is properly
addressed, the proper amount of postage
is affixed to the envelope, and the
postage is canceled in ink by the sender.
39 U.S.C. 601(a). Sections 601(b)(1) and
(b)(2) further provide that a letter must
meet price and weight requirements in
order to be carried out of the mail. 39
U.S.C. 601(b)(1), 601(b)(2).

Prior to the PAEA, the Postal Service
issued regulations concerning the
restrictions on the private carriage of

12Docket No. RM2020—4, Comments of The
Berkshire Company in Response to Order No. 5442,
April 6, 2020; Docket No. RM2020—4, Comments of
Taxpayers Protection Alliance, April 6, 2020;
Docket No. RM2020-4, Comments of American
Consumer Institute Center for Citizen Research
Regarding Docket No. RM2020—4 Submitted to the
United States Postal Regulatory Commission, April
6, 2020; Docket No. RM2020-4, Comments of
United Parcel Service, Inc. on Advance Notice of
Proposed Rulemaking to Consider Regulations to
Carry Out the Statutory Requirements of 39 U.S.C.
601, April 7, 2020; Docket No. RM2020—4,
Comments of FedEx Corporation, April 7, 2020;
Docket No. RM2020—4, Comments of Netflix, Inc.,
April 7, 2020; Docket No. RM2020-4, Comments of
Small Business & Entrepreneurship Council, April
7, 2020; Docket No. RM2020—4, Comments of the
National Postal Policy Council and the National
Association of Presort Mailers, April 7, 2020;
Docket No. RM2020—4, Comments of the
Association for Postal Commerce, April 7, 2020;
Docket No. RM2020-4, Comments of the United
States Postal Service in Response to Order No.
5422, April 7, 2020; Docket No. RM2020—-4, Public
Representative Comments, April 7, 2020.

13 Docket No. RM2020-4, Order Holding
Rulemaking in Abeyance, July 2, 2021 (Order No.
5929).
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letters. Several of these regulations were
modified and superseded by the
adoption of the PAEA. For example, the
PAEA supersedes a Postal Service
regulation that allows private carriage if
the amount paid is “at least three
dollars or twice the applicable U.S.
postage for First-Class Mail (including
priority mail) whichever is greater.” 39
CFR 320.6(c). In addition, a Postal
Service regulation closely tracks the
language in Section 601(a) but also
allows for alternative payment
agreements in written agreements
between customers and the Postal
Service. 39 CFR 310.2(b). The
Commission is specifically interested in
whether certain Postal Service
regulations implement the current
statutory exemptions found in Sections
601(a), 601(b)(1), and 601(b)(2), and
whether the Commission should adopt
or revise these and other regulations to
clarify the statutory exemptions.

Second, the Commission is interested
in identifying what private carrier
services are within the scope of Section
601(b)(3). See 39 U.S.C. 601(b)(3). The
“grandfather clause” in Section
601(b)(3) authorized the continuation of
private activities that the Postal Service
had purportedly permitted by
regulations to be carried out of the mail.
Specifically, it allows private carriage
that is within the scope of specific
purported suspensions to the letter
monopoly. 39 CFR 310.1 (2005)
included twelve putative exceptions to
the definition of “letter”” and/or
purported suspensions of the letter
monopoly. 39 CFR 320.2-8 (2005)
provided seven additional purported
suspensions of the PES, including for
certain data processing materials, for
certain letters of college and university
organizations, and for certain
international-ocean carrier-related
documents. The Commission seeks

comments on what services were
“described by regulations of the United
States Postal Service . . . that purport to
permit private carriage by suspension of
the operation of this section” as of July
1, 2005. See 39 U.S.C. 601(b)(3).
Additionally, the Commission seeks
suggestions regarding what regulations
may be needed to enumerate in clear
terms all instances where private carrier
services are within the scope of Section
601(b)(3).

For both issues, the goal of the
Commission is to determine whether it
is necessary to clarify the statutory
exemptions regarding the letter
monopoly. The Commission seeks
information as to how best to resolve
any ambiguities in the application of the
exceptions. The Commission also
inquires whether consolidating
regulations and definitions under one
section, rescinding redundant and/or
conflicting sections, or standardizing
the terminology used in the regulations
would be helpful.

IV. Comments

The Commission invites interested
persons to identify whether there are
any Postal Service regulations that the
Commission should adopt to carry out
the requirements of Section 601 and if
so, whether the Commission should
revise those regulations. In addition, the
Commission seeks comments that
identify what private carrier services are
within the scope of Section 601(b)(3)
and whether regulations are needed to
clearly enumerate those services.
Commenters are encouraged to provide
specific suggestions on revisions or
recommend new regulations.

The Commission recognizes that
comments on these issues have been
provided in Docket No. RM2020—4.
However, given the length of time since
those comments were received and the
breadth of different topics covered by

the previous advance notice of proposed
rulemaking, the Commission finds it
prudent to solicit updated comments to
assist in focusing this proceeding on a
few particular issues. Commenters who
previously submitted comments in
Docket No. RM2020—4 may provide
updated comments in this proceeding.
The Commission envisions that the
comments provided in this proceeding
will help inform any proposed rules that
may be issued in Docket No. RM2020—
4.

Comments are due August 26, 2021.
Material filed in this docket will be
available for review on the
Commission’s website, http://
WWW.prc.gov.

Pursuant to 39 U.S.C. 505, Kenneth E.
Richardson will serve as the officer of
the Commission (Public Representative)
to represent the interests of the general
public in this docket.

V. Ordering Paragraphs

It is ordered:

1. The Commission establishes Docket
No. P12021-2 for the purpose of
considering potential regulations under
39 U.S.C. 601.

2. Interested persons may submit
written comments on potential
regulations no later than August 26,
2021.

3. Pursuant to 39 U.S.C. 505, Kenneth
E. Richardson will serve as the officer of
the Commission (Public Representative)
to represent the interests of the general
public in this proceeding.

4. The Secretary shall arrange for
publication of this Notice in the Federal
Register.

By the Commission.

Erica A. Barker,

Secretary.

[FR Doc. 2021-14636 Filed 7-8—21; 8:45 am]
BILLING CODE 7710-FW-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Increase in Fiscal Year 2021 Specialty
Sugar Tariff-Rate Quota

AGENCY: Office of the Secretary, U.S.
Department of Agriculture (USDA).
ACTION: Notice.

SUMMARY: The Office of the Secretary of
the Department of Agriculture (the
Secretary) is providing notice of an
increase in the fiscal year (FY) 2021
specialty sugar tariff-rate quota (TRQ) of
40,000 metric tons raw value (MTRV).
DATES: This notice is applicable on July
9, 2021.

FOR FURTHER INFORMATION CONTACT:
Souleymane Diaby, Multilateral Affairs
Division, Trade Policy and Geographic
Affairs, Foreign Agricultural Service,
U.S. Department of Agriculture, Stop
1070, 1400 Independence Avenue SW,
Washington, DC 20250-1070; by
telephone (202) 720-2916; or by email
Souleymane.Diaby@usda.gov.
SUPPLEMENTARY INFORMATION: On ]uly 9,
2020, USDA announced the
establishment of the in-quota quantity of
the FY 2021 refined sugar TRQ at
162,000 MTRYV for which the sucrose
content, by weight in the dry state, must
have a polarimeter reading of 99.5
degrees or more (85 FR 41226, July 9,
2020). This amount included the
minimum level to which the United
States is committed under the WTO
Uruguay Round Agreements (22,000
MTRYV of which 1,656 MTRYV is reserved
for specialty sugar) and an additional
140,000 MTRYV reserved for specialty
sugars. Pursuant to Additional U.S. Note
5 to Chapter 17 of the U.S. Harmonized
Tariff Schedule (HTS) and Section 359k
of the Agricultural Adjustment Act of
1938, as amended, the Secretary today
increased the overall FY 2021 refined
sugar TRQ by 40,000 MTRYV to 202,000
MTRV. The increased amount is
reserved for specialty sugar. Entry of

this sugar will be permitted beginning
July 21, 2021. The sugar entered under
this tariff-rate quota is reserved for
organic sugar and other specialty sugars
not currently produced commercially in
the United States or reasonably
available from domestic sources.

Jason Hafemeister,

Acting Deputy Under Secretary, Trade and
Foreign Agricultural Affairs.

[FR Doc. 2021-14726 Filed 7-7-21; 4:15 pm]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 6, 2021.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by August 9, 2021
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function. An agency
may not conduct or sponsor a collection
of information unless the collection of
information displays a currently valid
OMB control number and the agency
informs potential persons who are to

respond to the collection of information
that such persons are not required to
respond to the collection of information
unless it displays a currently valid OMB
control number.

Animal and Plant Health Inspection
Service

Title: APHIS Student Outreach
Program.

OMB Control Number: 0579-0362.

Summary of Collection: Title VI of the
Civil Rights Act of 1964—
Nondiscrimination in Federally
Assisted programs, established Special
emphasis Programs throughout the
Federal Government. The Animal and
Plant Health Inspection Service’s
(APHIS’) Student Outreach Program is
designed to help students learn about
careers in animal science, veterinary
medicine, plant pathology, and
agribusiness. The program allows
participants to live on college campuses
and learn about agricultural science and
agribusiness from university professors,
practicing veterinarians, and
professionals working for the U.S.
Government.

The Student Outreach Program is
designed to enrich students’ lives while
they are still in their formative years.
APHIS’ investment in the Student
Outreach Program not only exposes
students to careers in APHIS, it also
gives APHIS’ employees the opportunity
to meet and invest in APHIS’ future
workforce. Students chosen to
participate in the Student Outreach
Program will gain experience through
hands-on labs, workshops, and field
trips. Students will also participate in
character and teambuilding activities
and diversity workshops. Two programs
currently in the Student Outreach
Program are AgDiscovery and
Safeguarding Natural Heritage Program:
Strengthening Navajo Youth
Connections to the Land.

Need and Use of the Information: To
participate in these programs,
applicants (students) must submit
essays, letters of recommendation, and
application packages. These
applications are reviewed and rated by
officials to select the program
participants. In addition, cooperative
agreements are used to facilitate the
partnerships between APHIS and the
participating universities to carry out
these programs.

Description of Respondents:
Individuals or households, public and
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private universities, and state
government.
Number of Respondents: 1,126.
Frequency of Responses: Reporting.
Total Burden Hours: 6,330.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2021-14672 Filed 7-8-21; 8:45 am]
BILLING CODE 3410-34-P

COMMISSION ON CIVIL RIGHTS
Notice of Public Meetings of the
Tennessee Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Tennessee Advisory Committee
(Committee) will hold a meeting via
web-conference on Thursday, July 15,
2021, at 12:00 p.m. Central Time. The
purpose of the meeting is for the
committee to discuss proposed civil
rights topics of study.

DATES: The meetings will be held on:

¢ Thursday, July 15, 2021, at 12:00 p.m.
Central Time—https://
civilrights.webex.com/civilrights/
j.php?MTID=m992749f83df222
cdaaa858ecac88662f or Join by
phone: 800-360-9505 USA Toll Free
Access code: 1992 414 037

FOR FURTHER INFORMATION CONTACT:

David Barreras, Designated Federal

Officer, at dbarreras@usccr.gov or (202)

499-4066.

SUPPLEMENTARY INFORMATION: Members

of the public may listen to this

discussion through the above call-in
number. An open comment period will
be provided to allow members of the
public to make a statement as time
allows. Callers can expect to incur
regular charges for calls they initiate
over wireless lines, according to their
wireless plan. The Commission will not
refund any incurred charges.

Individuals who are deaf, deafblind and

hard of hearing may also follow the

proceedings by first calling the Federal

Relay Service at 1-800-877-8339 and

providing the Service with the

conference call number and conference

ID number.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be

emailed to David Barreras at dbarreras@
usccr.gov.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available via www.facadatabase.gov
under the Commission on Civil Rights,
Tennessee Advisory Committee link.
Persons interested in the work of this
Committee are directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

1. Welcome & Roll Call
II. Chair’s Comments
III. Committee Discussion
IV. Next Steps
V. Public Comment
VI. Adjournment
Dated: July 6, 2021.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2021-14660 Filed 7-8-21; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-570-091]

Certain Steel Wheels (12-16.5 Inches
Diameter) From the People’s Republic
of China: Preliminary Results of
Countervailing Duty Administrative
Review, Rescission in Part, and Intent
To Rescind in Part; 2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that countervailable subsidies are being
provided to producers and exporters of
certain steel wheels (12-16.5 inches
diameter) (certain steel wheels) from the
People’s Republic of China (China)
during the February 25, 2019, through
December 31, 2019, period of review
(POR). Interested parties are invited to
comment on these preliminary results.
DATES: Applicable July 9, 2021.

FOR FURTHER INFORMATION CONTACT: Kyle
Clahane, AD/CVD Operations, Office III,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-5449.

SUPPLEMENTARY INFORMATION:

Background

On September 1, 2020, Commerce
published a notice of opportunity to
request administrative review of the
countervailing duty (CVD) Order?
covering the period February 25, 2019,
through December 31, 2019.2 Several
interested parties requested that
Commerce conduct an administrative
review of the Order and, on February 6,
2021, Commerce published in the
Federal Register a notice of initiation of
an administrative review Order in
relation to five parties.® On January 14,
2020, Commerce selected Xingmin
Intelligent Transportation Systems
(Group) and Zhejiang Jingu Company
Limited (Zhejiang Jingu) as the
mandatory respondents in this
administrative review.*

Subsequent to Commerce’s selection
of mandatory respondents, the sole
requests of the mandatory respondents
were withdrawn.> On February 12,
2021, Commerce selected Xiamen Topu
Imports & Export Co., Ltd (Xiamen
Topu) as a replacement mandatory
respondent, and on April 22, 2021, we
selected Shanghai Yata Industry
Company Limited (Shanghai Yata) as an
additional mandatory respondent in this
administrative review.¢ On May 6, 2021,
Zhejiang Jingu and Shanghai Yata
withdrew from participation in this
administrative review.” On May 27,

1 See Certain Steel Trailer Wheels 12 to 16.5
Inches from the People’s Republic of China:
Antidumping Duty and Countervailing Duty Orders,
84 FR 45952 (September 3, 2019) (Order).

2 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 85 FR 54349
(September 1, 2020).

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 85 FR
68840 (October 30, 2020) (Initiation Notice).

4 See Memorandum, ‘“Respondent Selection,”
dated January 14, 2021.

5 See Trailstar’s Letter, ‘““Withdrawal of Request
for Administrative Review of the Countervailing
Duty Order on Certain Steel Wheels 12 to 16.5
Inches in Diameter from the People Republic of
China,” dated January 28, 2021.

6 See Memorandum, ‘Respondent Selection:
Selection of Replacement Mandatory Respondent,”
dated February 12, 2021; see also Memorandum,
“Respondent Selection: Selection of Replacement
Mandatory Respondent,” dated April 22, 2021.

7 See Zhejiang Jingu’s Letter, ‘“Notice Regarding
Participation in Administrative Review,” dated May
6, 2021. In the investigation, Commerce found that
Shanghai Yata was affiliated through cross-
ownership with Zhejiang Jingu. Commerce also
determined that four other Chinese companies were
cross-owned with Zhejiang Jingu: Shangdong Jingu
Auto Parts Co., Ltd.; An’Gang Jingu (Hangzhou)
Metal Materials Co., Ltd.; Zhejiang Wheel World
Co., Ltd.; and Hangzhou Jingu New Energy
Development Co. Ltd. See Certain Steel Wheels 12
to 16.5 Inches in Diameter from the People’s
Republic of China: Final Affirmative Countervailing
Duty Determination, and Final Affirmative
Determination of Critical Circumstances, 84 FR
32723 (July 9, 2019), and accompanying Issues and
Decisions Memorandum.
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2021, Commerce extended the deadline
for the preliminary results of this review
by 30 days.? Accordingly, the deadline
for the preliminary results of this review
was extended to July 2, 2021.

For events that occurred since the
Initiation Notice, see the Preliminary
Decision Memorandum.® A list of topics
discussed in the Preliminary Decision
Memorandum is included in the
appendix to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at http://enforcement.trade.gov/frn/.

Scope of the Order

The products covered by the Order
are certain on-the-road steel wheels,
discs, and rims for tubeless tires with a
nominal wheel diameter of 12 inches to
16.5 inches, regardless of width. For a
complete description of the scope of the
Order, see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a)(1)(A) of the Tariff
Act of 1930, as amended (the Act). In
reaching these preliminary results,
Commerce relied on facts otherwise
available, with the application of
adverse inferences.10 For further
information, see ‘“Use of Facts
Otherwise Available and Application of
Adverse Inferences” in the
accompanying Preliminary Decision
Memorandum.

Partial Rescission of Administrative
Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if the parties that requested a
review withdraw the request within 90
days of the date of publication of the
notice of initiation. We received a
timely withdrawal of the requests for
review, for which no other parties

8 See Memorandum, ‘‘Extension of Deadline for
the Preliminary Results of Countervailing Duty
Administrative Review; 2019,” dated May 27, 2021.

9 See Memorandum, “Decision Memorandum for
the Preliminary Results of the Administrative
Review of the Countervailing Duty Order on Certain
Steel Wheels (12—16.5 inches diameter) from the
People’s Republic of China,” dated concurrently
with, and hereby adopted by, this notice
(Preliminary Decision Memorandum).

10 See section 776 of the Act.

requested a review, for Xingmin
Intelligent Transportation Systems
(Group) (Xingmin Intelligent).1?
Therefore, in accordance with 19 CFR
351.213(d)(1), Commerce is rescinding
this review of the Order with respect to
this company.

Intent To Rescind Administrative
Review, in Part

It is Commerce’s practice to rescind
an administrative review of a
countervailing duty order, pursuant to
19 CFR 351.213(d)(3), when there are no
reviewable entries of subject
merchandise during the POR for which
liquidation is suspended.'2 Normally,
upon completion of an administrative
review, the suspended entries are
liquidated at the countervailing duty
assessment rate calculated for the
review period.!3 Therefore, for an
administrative review of a company to
be conducted, there must be a
reviewable, suspended entry that
Commerce can instruct CBP to liquidate
at the calculated countervailing duty
assessment rate calculated for the
review period.14

According to the CBP import data,
one of the five companies subject to this
review, Hangzhou Antego Industry Co.
Ltd, which was not chosen as a
mandatory respondent and for which its
request for review was not withdrawn,
did not have reviewable entries of
subject merchandise during the POR for
which liquidation is suspended.
Accordingly, in the absence of
reviewable, suspended entries of subject
merchandise during the POR by
Hangzhou Antego Industry Co. Ltd, we
intend to rescind this administrative
review, with respect to Hangzhou
Antego Industry Co. Ltd, in accordance
with 19 CFR 351.213(d)(3).

Use of Facts Otherwise Available and
Application of Adverse Inferences

Subsequent to the initiation of this
administrative review, Commerce
issued initial questionnaires to the
Government of China (GOC) dated
January 21, 2021, February 16, 2021 and
April 22, 2021, with a request for the

11 See TTT’s Letter, “Withdrawal of Request for
Administrative Review of the Countervailing Duty
Order on Certain Steel Wheels 12 to 16.5 Inches in
Diameter from the People Republic of China,”” dated
January 15, 2021.

12 See, e.g., Lightweight Thermal Paper from the
People’s Republic of China: Notice of Rescission of
Countervailing Duty Administrative Review; 2015,
82 FR 14349 (March 20, 2017); see also Circular
Welded Carbon Quality Steel Pipe from the People’s
Republic of China: Rescission of Countervailing
Duty Administrative Review; 2017, 84 FR 14650
(April 11, 2019).

13 See 19 CFR 351.212(b)(2).

14 See 19 CFR 351.213(d)(3).

GOC to forward the questionnaires to
the respondents.?> The GOC, Shanghai
Yata, and Xiamen Topu failed to
respond to the questionnaire by the
specified deadlines. Therefore, because
necessary information is not available
on the record and because Shanghai
Yata, Xiamen Topu, and the GOC failed
to respond to Commerce’s request for
information, we preliminarily find that
the use of facts available is warranted,
pursuant to sections 776(a)(1) and
776(a)(2)(A), (B) and (C) of the Tariff Act
of 1930, as amended (the Act).
Moreover, because Shanghai Yata,
Xiamen Topu, and the GOC did not
cooperate to the best of their ability,
pursuant to 776(b) of the Act, we
preliminarily find that use of adverse
facts available (AFA) is warranted to
ensure that Shanghai Yata and Xiamen
Topu do not obtain a more favorable
result by failing to cooperate than if they
had fully complied with our requests for
information.

In the investigation, we determined
that Shanghai Yata was cross-owned
with Zhejiang Jingu during the periods
of time relevant to the investigation.16
Since the record of this administrative
review contains no factual information
that would lead Commerce to reconsider
this cross-ownership determination, we
preliminarily determine that Shanghai
Yata remained cross-owned with
Zhejiang Jingu during the POR.
Accordingly, Zhejiang Jingu and its
cross-owned companies, including
Shanghai Yata are subject to the AFA

15 See Commerce’s Letter, “Countervailing Duty
Questionnaire,” dated January 21, 2021 (Initial
Questionnaire); see also Commerce’s Letter,
“Selection of Replacement Mandatory
Respondent,” dated February 16, 2021; and
Commerce’s Letter, “‘Selection of Additional
Replacement Respondent,” dated April 22, 2021. In
its letter to the GOC, Commerce established the
deadlines of March 2, 2021 for the Section III
response identifying affiliated companies, and of
March 25, 2021 for the remainder of Section III and
the GOC'’s responses to the remainder of the Initial
Questionnaire.

16 See Certain Steel Wheels 12 to 16.5 Inches in
Diameter from the People’s Republic of China: Final
Affirmative Countervailing Duty Determination, and
Final Affirmative Determination of Critical
Circumstances, 84 FR 32723 (July 9, 2019), and
accompanying Issues and Decisions Memorandum
(IDM). During the CVD investigation of certain steel
wheels from China, Commerce determined that
Zhejiang Jingu and Shanghai Yata were cross-
owned companies. While the company that
requested a review of Zhejiang Jingu withdrew its
request for Zhejiang Jingu, Shanghai Yata remained
in the administrative review because the company
that filed a request for review of Shanghai Yata did
not withdraw its request for review. Thus, because
Shanghai Yata was still subject to the
administrative review, we issued an initial
questionnaire to Shanghai Yata. All cross-owned
companies of Shanghai Yata were required to file
a response to the questionnaire, including Zhejiang
Jingu, if the companies remain cross-owned during
the POR.
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rate. For further information, see ‘“Use
of Facts Otherwise Available and
Adverse Inferences” in the Preliminary
Decision Memorandum.1”?

Preliminary Results of Review

Net
subsidy
Company rate ad
valoreum
(percent)
Zhejiang Jingu Company Limited
and Shanghai Yata Industry
Company Limited18 ............... 388.31
Xiamen Topu Imports & Export
Co., Ltd i 388.31
Disclosure

Normally, Commerce discloses to
interested parties the calculations
performed in connection with the
preliminary results of a review within
ten days of its public announcement, or
if there is no public announcement,
within five days of the date of
publication of the notice of preliminary
results in the Federal Register, in
accordance with 19 CFR 351.224(b).
However, because Commerce
preliminarily applied AFA to the three
companies that remain in the
administrative review, in accordance
with section 776 of the Act, and because
our calculation of the AFA subsidy rate
is outlined in the Preliminary Decision
Memorandum,?? there are no further
calculations to disclose.

Public Comment

Interested parties may submit case
briefs no later than 30 days after the
date of publication of these preliminary
results of review.20 Rebuttals to case
briefs may be filed no later than seven
days after the case briefs are filed, and
all rebuttal comments must be limited to
comments raised in the case briefs.21
Note that Commerce has temporarily
modified certain of its requirements for
serving documents containing business
proprietary information until further
notice.?2

17 See Preliminary Decision Memorandum at 5.

181n the investigation, we found that Zhejiang
Jingu was cross-owned with An Gang Jingu
(Hangzhou) Metal Materials Co., Ltd.; Hangzhou
Jingu New Energy Development Co. Ltd.;
Shangdong Jingu Auto Parts Co., Ltd.; Zhejiang
Jingu Automobile Components; Zhejiang Wheel
World Co., Ltd.; and Shanghai Yata Industry
Company Limited. There is no information on the
record of this administrative review that would lead
Commerce to reconsider that determination,
therefore, we preliminarily continue to find these
companies cross-owned.

19]d.

20 See 19 CFR 351.309(c).

21 See 19 CFR 351.309(d).

22 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension

Assessment Rates

In accordance with 19 CFR
351.221(b)(4)(i), we preliminarily
assigned subsidy rates in the amounts
shown above for the companies shown
above. Upon completion of the
administrative review, consistent with
section 751(a)(1) of the Act and 19 CFR
351.212(b)(2) Commerce shall
determine, and CBP shall assess,
countervailing duties on all appropriate
entries covered by this review. For the
companies for which this review is
rescinded, Commerce will instruct CBP
to assess countervailing duties on all
appropriate entries at a rate equal to the
cash deposit of estimated countervailing
duties required at the time of entry, or
withdrawal from warehouse, for
consumption, during the period
February 25, 2019 through December 31,
2019, in accordance with 19 CFR
351.212(c)(1)().

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

In accordance with section 751(a)(1)
of the Act, Commerce intends, upon
publication of the final results, to
instruct CBP to collect cash deposits of
estimated countervailing duties in the
amounts shown for each of the
respective companies listed above on
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
administrative review. For all non-
reviewed firms, we will instruct CBP to
continue to collect cash deposits at the
most recent company-specific or all-
others rate applicable to the company.
These cash deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Interested Parties

These preliminary results are issued
and published pursuant to sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.221(b)(4).

of Effective Period, 85 FR 29615 (May 18, 2020);
and Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020).

Dated: July 1, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary
II. Background
III. Intent To Rescind Administrative Review,
In Part
IV. Partial Rescission of Administrative
Review
V. Scope of the Order
VL. Use of Facts Otherwise Available and
Application of Adverse Inferences
a. Legal Standard
b. Application of AFA to the GOC and
Non-Responsive Mandatory Respondents
Shanghai Yata Xiamen Topu, and
Zhejiang Jingu
c. Selection of the AFA Rates
VII. Conclusion
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BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-020, C-570~021]

Melamine From the People’s Republic
of China: Continuation of Antidumping
and Countervailing Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) and the International Trade
Commission (ITC) have determined that
revocation of the antidumping duty
(AD) and countervailing duty (CVD)
orders on melamine from the People’s
Republic of China (China) would likely
lead to continuation or recurrence of
dumping, net countervailable subsidies,
and material injury to an industry in the
United States. Therefore, Commerce is
publishing a notice of continuation of
these AD and CVD orders.

DATES: Applicable July 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Smith, AD/CVD
Operations, Office III, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-2181.

SUPPLEMENTARY INFORMATION:
Background

On December 28, 2015, Commerce
published in the Federal Register the
AD and CVD orders on melamine from
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China.? On November 3, 2020,
Commerce published the notice of
initiation of the first sunset review of
the Orders, pursuant to section 751(c) of
the Tariff Act of 1930, as amended (the
Act).2 On November 10, 2020,
Commerce received notices of intent to
participate from Cornerstone Chemical
Company (Cornerstone, or domestic
interested party), within the deadline
specified in 19 CFR 351.218(d)(1)(i).3
Cornerstone claimed interested party
status under section 771(9)(C) of the
Act, as a domestic producer engaged in
the production of melamine in the
United States.

On November 25, 2020, Commerce
received substantive responses from the
domestic interested party within the 30-
day deadline specified in 19 CFR
351.218(d)(3)(i).4 We received no
substantive responses from any other
domestic or interested parties and no
hearing was requested.

On December 23, 2020, Commerce
notified the ITC that it did not receive
adequate substantive responses from
respondent interested parties.5 As a
result, pursuant to section 751(c)(3)(B)
of the Act and 19 CFR
351.218(e)(1)(ii1)(C)(2), Commerce
conducted expedited (120-day) sunset
reviews of these Orders.

As a result of its reviews, Commerce
determined that revocation of the AD
and CVD orders on melamine from
China would likely lead to continuation
or recurrence of dumping and
subsidization. Therefore, Commerce
notified the ITC of the magnitude of the
margins likely to prevail should the
orders be revoked, pursuant to sections
751(c)(1) and 752(b) and (c) of the Act.®

1 See Melamine from the People’s Republic of
China: Antidumping Duty and Countervailing Duty
Orders, 80 FR 80751 (December 28, 2015) (Orders).

2 See Initiation of Five-Year (*‘Sunset”) Reviews,
85 FR 69585 (November 3, 2020).

3 See Cornerstone’s Letter, “Five-Year (‘Sunset’)
Review Of Countervailing Duty Order On Melamine
from the People’s Republic Of China: Domestic
Interested Party Notice of Intent to Participate,”
dated November 10, 2020; see also Cornerstone’s
Letter, “Five-Year (‘Sunset’) Review Of
Antidumping Duty Order On Melamine from the
People’s Republic Of China: Domestic Interested
Party Notice of Intent to Participate,” dated
November 10, 2020.

4 See Cornerstone’s Letter, “Five-Year (‘Sunset’)
Review Of Countervailing Duty Order On Melamine
from the People’s Republic Of China: Domestic
Interested Party Substantive Response,” dated
November 25, 2020; see also Cornerstone’s Letter,
“Five-Year (‘Sunset’) Review Of Antidumping Duty
Order On Melamine from the People’s Republic Of
China: Domestic Interested Party Substantive
Response,” dated November 25, 2020.

5 See Commerce’s Letter, ‘“‘Sunset Reviews for
November 2020,” dated December 23, 2020.

6 See Melamine from the People’s Republic of
China: Final Results of the Expedited Five-Year
Sunset Review of the Countervailing Duty Order, 86
FR 11501 (February 25, 2021); see also Melamine

On July 6, 2021, the ITC published its
determinations, pursuant to sections
751(c) and 752(a) of the Act, that
revocation of the Orders would likely
lead to continuation or recurrence of
material injury to an industry in the
United States within a reasonably
foreseeable time.?

Scope of the Orders

The merchandise subject to the
Orders is melamine (Chemical Abstracts
Service (CAS) registry number 108—78—
01, molecular formula C3HgNg).8
Melamine is a crystalline powder or
granule typically (but not exclusively)
used to manufacture melamine
formaldehyde resins. All melamine is
covered by the scope of these Orders
irrespective of purity, particle size, or
physical form. Melamine that has been
blended with other products is included
within this scope when such blends
include constituent parts that have been
intermingled, but that have not been
chemically reacted with each other to
produce a different product. For such
blends, only the melamine component
of the mixture is covered by the scope
of these Orders. Melamine that is
otherwise subject to these orders is not
excluded when commingled with
melamine from sources not subject to
these Orders. Only the subject
component of such commingled
products is covered by the scope of
these Orders.

The subject merchandise is provided
for in subheading 2933.61.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading and CAS registry
number are provided for convenience
and customs purposes, the written
description of the scope is dispositive.

Continuation of the Orders

As aresult of the determinations by
Commerce and the ITC that revocation
of the Orders would likely lead to
continuation or recurrence of dumping,
countervailable subsidies, and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act and 19 CFR 351.218(a),
Commerce hereby orders the
continuation of the AD and CVD orders
on melamine from China. U.S. Customs
and Border Protection will continue to
collect AD and CVD cash deposits at the

from the People’s Republic of China: Final Results
of the Expedited Five-Year Sunset Review of the
Antidumping Duty Order, 86 FR 13528 (March 9,
2021).

7 See Melamine from China, 86 FR 35531 (July 6,
2021).

8 Melamine is also known as 2,4,6-triamino-s-
triazine; 1,3,5-Triazine-2,4,6-triamine;
Cyanurotriamide; Cyanurotriamine; Cyanuramide;
and by various brand names.

rates in effect at the time of entry for all
imports of subject merchandise.

The effective date of continuation of
these Orders will be the date of
publication in the Federal Register of
this notice of continuation. Pursuant to
section 751(c)(2) of the Act, Commerce
intends to initiate the next five-year
reviews of the Orders not later than 30
days prior to the fifth anniversary of the
effective date of continuation.

Notification to Interested Parties

These five-year (sunset) reviews and
this notice are in accordance with
sections 751(c) and 751(d)(2) of the Act
and published in accordance with
section 777(i) of the Act, and 19 CFR
351.218(f)(4).

Dated: July 6, 2021.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2021-14640 Filed 7-8-21; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-898]

Chlorinated Isocyanurates From the
People’s Republic of China: Final
Determination of No Shipments; 2019-
2020 Administrative Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) finds that Heze Huayi
Chemical Co., Ltd. (Heze Huayi) and
Juancheng Kangtai Chemical Co., Ltd.
(Kangtai) did not have any shipments of
subject merchandise during the period
of review (POR) June 1, 2019, through
May 31, 2020.

DATES: Applicable July 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Sean Carey, AD/CVD Operations, Office
VII, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-3964.

SUPPLEMENTARY INFORMATION:
Background

On March 8, 2021, Commerce
published its Preliminary Results of the
administrative review 