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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0260; Project
Identifier MCAI-2020-01255-T; Amendment
39-21745; AD 2021-20-07]

RIN 2120-AA64

Airworthiness Directives; Airbus
Canada Limited Partnership (Type
Certificate Previously Held by C Series
Aircraft Limited Partnership (CSALP);
Bombardier, Inc.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Canada Limited Partnership
Model BD-500-1A10 and BD-500-
1A11 airplanes. This AD was prompted
by a report that following an in-service
engine shutdown during taxi, water was
found to be dripping into the forward
avionics bay; the water caused a short
circuit and tripped a circuit breaker.
This AD requires replacing the forward
galley slotted drain covers with solid
blanking plates and modifying the
associated drain tubing to block water.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective November
17, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 17, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Canada Limited Partnership,
13100 Henri-Fabre Boulevard, Mirabel,
Québec J7N 3C6, Canada; telephone
450-476-7676; email a220_crc@
abc.airbus internet https://
a220world.airbus.com. You may view
this service information at the FAA,

Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0260.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0260; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued TCCA AD CF—
2020-30R1, dated December 11, 2020
(TCCA AD CF-2020-30R1) (also
referred to as the Mandatory Continuing
Airworthiness Information, or the
MCALI), to correct an unsafe condition
for certain Airbus Canada Limited
Partnership Model BD-500-1A10 and
BD-500-1A11 airplanes. You may
examine the MCAI in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0260.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus Canada Limited
Partnership Model BD-500-1A10 and
BD-500-1A11 airplanes. The NPRM
published in the Federal Register on
April 26, 2021 (86 FR 21969). The
NPRM was prompted by a report that

following an in-service engine
shutdown during taxi, water was found
to be dripping into the forward avionics
bay; the water caused a short circuit and
tripped a circuit breaker. The NPRM
proposed to require replacing the
forward galley slotted drain covers with
solid blanking plates and modifying the
associated drain tubing to block water.
The FAA is issuing this AD to address
water ingress into the forward avionics
bay, which could short circuit the
equipment in the bay area and lead to

a loss of air data sources and consequent
reduced functional capabilities and
increase in crew workload, possibly
leading to a loss of continued safe flight
and landing. See the MCAI for
additional background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Support for the Proposed AD

Air Line Pilots Association,
International (ALPA) stated that it
supports the NPRM.

Request To Clarify Details of In-Service
Event

Delta Air Lines requested that the
FAA review the background information
contained in TCCA AD CF-2020-30R1,
and verify the details with Airbus
Canada Limited Partnership (Airbus
Canada) to ensure the accuracy of the
FAA AD. Delta Air Lines stated that it
contacted Airbus Canada about the “in-
service engine shutdown” phrase in the
background statement, and found that
there was no actual engine power loss
in either event reported and that the
flightcrew had reactively shut down the
engine under normal procedures before
returning to the gate. Delta Air Lines
believes misleading information was
communicated that caused TCCA to
release the TCCA AD with incorrect
information.

The FAA provides the following
clarification of the event. The FAA
contacted TCCA to discuss in detail the
events leading up to the “in-service
engine shutdown” before publishing the
NPRM for public comment. In those
discussions, it was determined and
confirmed that while there was no
actual engine power loss in either event,
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the flightcrew had shut down the engine
for taxi back to the gate out of prudence
after the CDC 4 AC 2 FEED 1 circuit
breaker tripped. The FAA has not
changed this AD in this regard.

Request To Specify Actions for
Preventing Water Ingress

Delta Air Lines requested that the
FAA consider providing interim
guidance on how or what to inspect if
water is discovered in the forward
avionics bay. Delta Air Lines stated that
it is concerned that Airbus Canada has
not provided operators any guidance for
addressing water found in the galley
area. Delta Air Lines also stated that the
Airbus Canada’s only guidance offered
to operators are the recommendations in
Airbus Canada Limited Partnership All
Operator Message (AOM) CS—AOM-53—
00-0002: “Make sure the drain lines are
free of dirt and other obstructions so
that fluids drain freely,” and ‘“Where
possible, avoid leaving Passenger and
Service doors open during periods of
heavy rain, and eliminate large
accumulations of water or other fluids
in the Forward Fuselage as
expeditiously as possible.”

The FAA discussed this concern with
TCCA and it was discovered that the

Airbus Canada Limited Partnership
Model BD-500-1A10/-1A11 Aircraft
Maintenance Publication (AMP)
contains an inspection for liquid
spillage in the galley area of the aircraft.
This special inspection, Airbus Canada
Limited Partnership Data Module Code
(DMC) BD500-A-J05-51-12-01AAA—
284A—A, describes procedures for a
general visual inspection in the galley
area, and a supplemental detailed visual
inspection if it is discovered that liquid
has passed beyond the galley into other
areas. The FAA suggests that operators
consider using not only the guidance
referenced by the commenter, Airbus
Canada Limited Partnership AOM CS—
AOM-53-00-0002, but also the
procedure in the AMP, Airbus Canada
Limited Partnership DMC BD500-A—
J05-51-12—-01AAA-284A—A, should
excessive amounts of water be found in
the galley. However, because this AD
does not require an inspection for liquid
spillage in or around the galley area, the
FAA has not changed this AD in this
regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the

public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Airbus Canada Limited Partnership
has issued Service Bulletin BD500—
530009, Issue 001, dated July 31, 2020.
This service information describes
procedures for replacing the forward
galley slotted drain covers with solid
blanking plates and modifying the
associated drain tubing to block water.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 39 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrk-hour X $85 Per NOUN = $85 .....c.cciiiieieseeie ettt e st e nteeneeeenn $665 $750 $29,250

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an

unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-20-07 Airbus Canada Limited
Partnership (Type Certificate Previously
Held by C Series Aircraft Limited
Partnership (CSALP); Bombardier, Inc.):
Amendment 39-21745; Docket No.
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FAA-2021-0260; Project Identifier
MCAI-2020-01255-T.

(a) Effective Date

This airworthiness directive (AD) is
effective November 17, 2021.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the Airbus Canada
Limited Partnership (type certificate
previously held by C Series Aircraft Limited
Partnership (CSALP); Bombardier, Inc.)
airplanes identified in paragraphs (c)(1) and
(2) of this AD, certificated in any category.

(1) Model BD-500-1A10 airplanes, having
serial number (S/N) 50001 through 50018
inclusive, and 50020 through 50055
inclusive.

(2) Model BD-500-1A11 airplanes, having
S/N 55001 through 55016 inclusive, 55018
through 55068 inclusive, 55070 through
55083 inclusive, 55086 through 55088
inclusive, and 55090.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a report that
following an in-service engine shutdown
during taxi, water was found dripping into
the forward avionics bay; the water caused a
short circuit and tripped a circuit breaker.
The FAA is issuing this AD to address water
ingress into the forward avionics bay, which
could short circuit the equipment in the bay
area and lead to a loss of air data sources and
consequent reduced functional capabilities
and increase in crew workload, possibly
leading to a loss of continued safe flight and
landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement and Modification

Within 12 months after the effective date
of this AD, replace the forward galley slotted
drain covers with solid blanking plates and
modify the associated drain tubing to block
water, in accordance with paragraph 2,
“Procedure,” of the Accomplishment
Instructions of Airbus Canada Limited
Partnership Service Bulletin BD500-530009,
Issue 001, dated July 31, 2020.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New

York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the
responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Airbus Canada Limited
Partnership’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) TCCA AD
CF-2020-30R1, dated December 11, 2020, for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2021-0260.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516-228—
7323; email 9-avs-nyaco-cos@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Canada Limited Partnership
Service Bulletin BD500-530009, Issue 001,
dated July 31, 2020.

(ii) [Reserved].

(3) For service information identified in
this AD, contact Airbus Canada Limited
Partnership, 13100 Henri-Fabre Boulevard,
Mirabel, Québec J7N 3C6, Canada; telephone
450-476-7676; email a220_crc@abc.airbus;
internet https://a220world.airbus.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on September 15, 2021.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-22199 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0563; Project
Identifier MCAI-2021-00282-T; Amendment
39-21742; AD 2021-20-04]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A350-941 and —1041
airplanes. This AD was prompted by a
report that during flight tests, the
opening of the ram air outlet flaps was
found to cause a disturbance of the air
flow around the ram air turbine (RAT)
when the landing gear (L/G) is
extended. This AD requires revising the
existing airplane flight manual (AFM)
and applicable corresponding
operational procedures to provide
procedures for all engines failure and L/
G gravity extension related to certain
software, and installing Airbus
temporary quick change (ATQC) V3 for
the flight warning system (FWS)
software (SW) standard (STD) 6/2.0, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November
17, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 17, 2021.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available in the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0563.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://a220world.airbus.com
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://ad.easa.europa.eu
mailto:9-avs-nyaco-cos@faa.gov
mailto:fr.inspection@nara.gov
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searching for and locating Docket No.
FAA-2021-0563; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the mandatory continuing
airworthiness information (MCAI), any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3225; email
Dan.Rodina@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0061,
dated March 5, 2021 (EASA AD 2021-
0061) (also referred to as the MCAI), to
correct an unsafe condition for certain
Airbus SAS Model A350-941 and —1041
airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus SAS Model
A350-941 and —1041 airplanes. The

NPRM published in the Federal
Register on July 14, 2021 (86 FR 37087).
The NPRM was prompted by a report
that during flight tests, the opening of
the ram air outlet flaps was found to
cause a disturbance of the air flow
around the RAT when the L/G is
extended. The NPRM proposed to
require revising the existing AFM and
applicable corresponding operational
procedures to provide procedures for all
engines failure and L/G gravity
extension related to certain software,
and installing ATQC V3 for the FWS
SW STD 6/2.0, as specified in EASA AD
2021-0061.

The FAA is issuing this AD to address
a non-negligible effect on the overall
performance of the RAT in case of total
engine flame out (TEFO) or electrical
emergency configuration combined with
the auxiliary power unit (APU) running,
which could lead to partial or total loss
of RAT electrical power generation
when the RAT is deployed in an
emergency condition with the landing
gear extended, and possibly result in
reduced control of the airplane. See the
MCALI for additional background
information.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
The Air Line Pilots Association,

International (ALPA), who supported
the NPRM without change.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0061 describes
procedures for revising the existing
AFM to provide procedures for all
engines failure and L/G gravity
extension related to certain software,
and installing ATQC V3 for the FWS
SW STD 6/2.0. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 17 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
3 WOrk-hours x $85 Per NOUr = $255 ......ccecciiieiieiieiese e s ee e ste e ste s e e e sneeaesseenaenes $0 $255 $4,335

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators. The FAA does not control
warranty coverage for affected operators.
As aresult, the FAA has included all
known costs in the cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA

with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-20-04 Airbus SAS: Amendment 39—
21742; Docket No. FAA-2021-0563;
Project Identifier MCAI-2021-00282-T.

(a) Effective Date

This airworthiness directive (AD) is
effective November 17, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus SAS Model
A350-941 and —1041 airplanes, certificated
in any category, as identified in European
Union Aviation Safety Agency (EASA) AD

2021-0061, dated March 5, 2021 (EASA AD
2021-0061).

(d) Subject

Air Transport Association (ATA) of
America Code 31, Instruments.

(e) Reason

This AD was prompted by a report that
during flight tests, the opening of the ram air
outlet flaps was found to cause a disturbance
of the air flow around the ram air turbine
(RAT) when the landing gear is extended.
The FAA is issuing this AD to address a non-
negligible effect on the overall performance
of the RAT in case of total engine flame out
(TEFO) or electrical emergency configuration
combined with the auxiliary power unit
(APU) running, which could lead to partial
or total loss of RAT electrical power
generation when the RAT is deployed in an
emergency condition with the landing gear
extended, and possibly result in reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2021-0061.

(h) Exceptions to EASA AD 2021-0061

(1) Where EASA AD 2021-0061 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Where paragraph (1) of EASA AD 2021—
0061 specifies to “inform all flight crews,
and, thereafter, operate the aeroplane
accordingly,” this AD does not require those
actions as those actions are already required
by existing FAA operating regulations.

(3) Paragraph (1) of EASA AD 2021-0061
specifies amending “‘the applicable AFM

[airplane flight manuall,” however this AD
requires amending ‘“‘the applicable existing
AFM and applicable corresponding
operational procedures.”

(4) The “Remarks” section of EASA AD
2021-0061 does not apply to this AD.

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (i)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3225; email Dan.Rodina@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0061, dated March 5, 2021.

(ii) [Reserved]

(3) For EASA AD 2021-0061, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 15, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-22198 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31394; Amdt. No. 3978]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective October 13,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.
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The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 13,
2021.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fr.inspection@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd. Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,

airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAM:s.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to

the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore— (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on October 1,
2021.

Thomas J Nichols,

Aviation Safety, Flight Standards Service,
Manager, Standards Section, Flight
Procedures & Airspace Group, Flight
Technologies & Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14, CFR
part 97, (is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows: By amending: § 97.23 VOR,
VOR/DME, VOR or TACAN, and VOR/
DME or TACAN; § 97.25 LOC, LOC/
DME, LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAYV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

Effective Upon Publication
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AIRAC date | State

Airport FDC No.

FDC date Subject

4-Nov-21 .... | CA

4-Nov-21 .... | TX San Antonio

4-Nov-21 .... | TX San Antonio
4-Nov-21 ...

4—-Nov-21 ....

OH
NV

Painesville
Reno

Hemet-Ryan

San Antonio Intl

San Antonio Intl

Concord Airpark
Reno/Stead

1/5569

1/7447

1/1488

1/4019
1/9469

6/25/21 | This NOTAM, published in
Docket No. 31392, Amdt
No. 3976, TL 21-23, (86
FR 54606, October 4,
2021) is hereby rescinded
in its entirety.

This NOTAM, published in
Docket No. 31392, Amdt
No. 3976, TL 21-23, (86
FR 54606, October 4,
2021) is hereby rescinded
in its entirety.

ILS OR LOC RWY 13R,
Amdt 14C.

VOR OR GPS-A, Orig-B.

ILS OR LOC RWY 32, Orig-
B.

8/16/21

9/21/21

9/20/21
9/17/21

[FR Doc. 2021-22210 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31393; Amdt. No. 3977]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective October 13,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 13,
2021.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fr.inspection@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg., 29
Room 104, Oklahoma City, OK 73169.
Telephone (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,
amending, suspending, or removes

SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms 8260-3, 8260-4, 8260-5, 8260—
15A, 8260—-15B, when required by an
entry on 8260—-15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers or aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the typed of
SIAPS, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
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The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Lists of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on October 1,
2021.

Thomas J Nichols,

Aviation Safety, Flight Standards Service,
Manager, Standards Section, Flight
Procedures & Airspace Group, Flight
Technologies & Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CRF part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 4 November 2021

Middlefield, OH, 7G8, RNAV (GPS) RWY 11,
Orig-C

Middlefield, OH, 7G8, RNAV (GPS) RWY 29,
Orig-C

Effective 2 December 2021

Beaver, AK, PAWB, RNAV (GPS) RWY 5,
Orig-A

Beaver, AK, PAWB, RNAV (GPS) RWY 23,
Orig-A

Taylor, AZ, KTYL, RNAV (GPS) RWY 21,
Amdt 1

Taylor, AZ, Taylor, Takeoff Minimums and
Obstacle DP, Amdt 2

Lamoni, IA, KLWD, RNAV (GPS) RWY 18,
Amdt 1

Lamoni, IA, KLWD, RNAV (GPS) RWY 36,
Amdt 1

Lamoni, IA, Lamoni Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Newton, IA, Newton Muni-Earl Johnson
Field, VOR RWY 14, Amdt 9C

Presque Isle, ME, Presque Isle Intl, Takeoff
Minimums and Obstacle DP, Amdt 7

Cadillac, MI, KCAD, ILS OR LOC RWY 7,
Amdt 1

Cadillac, MI, KCAD, RNAV (GPS) RWY 7,
Orig-C

Cadillac, MI, KCAD, RNAV (GPS) RWY 25,
Orig-B

Ionia, MI, Y70, RNAV (GPS) RWY 10, Orig

Tonia, MI, Y70, RNAV (GPS) RWY 28, Amdt
1

Ionia, MJ, Ionia County, Takeoff Minimums
and Obstacle DP, Orig-B

Manistee, MI, KMBL, ILS OR LOC RWY 28,
Amdt 2

Columbia, MS, KORO, RNAV (GPS) RWY 23,
Amdt 2

Columbia, MS, Columbia-Marion County,
Takeoff Minimums and Obstacle DP, Amdt
1

Buffalo, NY, KBUF, ILS OR LOC RWY 5,
Amdt 18

Buffalo, NY, KBUF, ILS OR LOC RWY 23,
ILS RWY 23 (SA CAT I), Amdt 34

Buffalo, NY, KBUF, ILS OR LOC RWY 32,
Amdt 3

Springfield, OH, KSGH, RNAV (GPS) RWY 6,
Orig-A

Springfield, OH, KSGH, RNAV (GPS) RWY
15, Orig

Springfield, OH, KSGH, RNAV (GPS) RWY
24, Orig-A

Springfield, OH, KSGH, RNAV (GPS) RWY
33, Orig

Ardmore, OK, KADM, VOR-B, Amdt 1C

Gold Beach, OR, Gold Beach Muni, NELLL
ONE Graphic DP

Gold Beach, OR, Gold Beach Muni, Takeoff
Minimums and Obstacle DP, Orig

Lexington, OR, Lexington Airport, Takeoff
Minimums and Obstacle DP, Amdt 1

Washington, PA, KAFJ, ILS OR LOC RWY 27,
Amdt 1D

Washington, PA, KAFJ, RNAV (GPS) RWY 9,
Amdt 1F

Washington, PA, KAFJ, RNAV (GPS) RWY
27, Amdt 1C

Westerly, RI, KWST, LOC RWY 7, Amdt 7

Lemmon, SD, KLEM, RNAV (GPS) RWY 30,
Orig-B

Lemmon, SD, Lemmon Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Smyrna, TN, Smyrna, Takeoff Minimums and
Obstacle DP, Amdt 7

Sweetwater, TX, KSWW, RNAV (GPS) RWY
17, Orig-B

Omak, WA, Omak, EPHRATA ONE Graphic
DP

Omak, WA, Omak, GETNG ONE Graphic DP,
CANCELLED

Omak, WA, Omak, Takeoff Minimums and
Obstacle DP, Amdt 1A

Jackson, WY, Jackson Hole, GEYSER SIX
Graphic DP

Jackson, WY, KJAC, RNAV (GPS) X RWY 1,
Amdt 2

Jackson, WY, KJAC, VOR RWY 1, Amdt 1

Jackson, WY, KJAC, VOR RWY 19, Amdt 1

[FR Doc. 2021-22209 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2020-0476; FRL-8777-03—
R9]

Air Plan Approval; California; Antelope
Valley Air Quality Management District,
Eastern Kern Air Pollution Control
District, and Yolo-Solano Air Quality
Management District; Combustion
Sources; Correcting Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: On September 10, 2021, the
Environmental Protection Agency (EPA)
published a final rule in the Federal
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Register approving revisions to the
Antelope Valley Air Quality
Management District, Eastern Kern Air
Pollution Control District and Yolo-
Solano Air Quality Management District
portions of the California State
Implementation Plan (SIP). In that
rulemaking, the EPA inadvertently cited
the incorrect local effective date in
identifying one of the rules being
approved into the SIP. This document
corrects that error in the final rule’s
preamble and regulatory text.

DATES: This correction is effective on
October 12, 2021.

FOR FURTHER INFORMATION CONTACT:
Kevin Gong, EPA Region IX, (415) 972—
3073, gong.kevin@epa.gov.
SUPPLEMENTARY INFORMATION: In FR Doc.
2021-19434 appearing on page 50645 in
the Federal Register of Friday,
September 10, 2021, the following
corrections are made:

m 1. On page 50645, in Table 1—
Submitted Rules, in the column for
“Local action” and the row for
“EKAPCD”, the table cell is corrected to
read “Amended 03/08/2018”".

§ 52.220 [Corrected]

m 2. On page 50646, at the bottom of the
third column, the regulatory text for

added 52 CFR 52.220(c)(520)(i)(B)(1),
“(1) Rule 425.2, “Boilers, Steam
Generators, and Process Heaters (Oxides
of Nitrogen),” amended on January 11,
2018.” is corrected to read ‘(1) Rule
425.2, “Boilers, Steam Generators, and
Process Heaters (Oxides of Nitrogen),”
amended on March 8, 2018.”.

Dated: October 5, 2021.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2021-22153 Filed 10-8-21; 11:15 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984

[Doc. No. AMS-SC—21-0067; SC20-984-3
CR]

Walnuts Grown in California;
Continuance Referendum

AGENCY: Agricultural Marketing Service,
Department of Agriculture (USDA).
ACTION: Referendum order.

SUMMARY: This document directs that a
referendum be conducted among
eligible California walnut growers to
determine whether they favor
continuance of the marketing order
regulating the handling of walnuts
grown in California.

DATES: The referendum will be
conducted from December 6 through
December 31, 2021. To vote in this
referendum, growers must have
produced walnuts in California during
the period September 1, 2020, through
August 31, 2021.

ADDRESSES: Copies of the marketing
order may be obtained from the office of
the referendum agents at 1220 SW 3rd
Avenue, Suite 305, Portland, OR 97204;
Telephone: (503) 326—2724; or the
Office of the Docket Clerk, Marketing
Order and Agreement Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491; or on the
internet at https://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Joshua R. Wilde or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1220 SW 3rd Avenue,
Suite 305, Portland, OR 97204;
Telephone: (503) 326—2724, or Email:
Joshua.R.Wilde@usda.gov or
GaryD.Olson@usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Agreement and Order No.
984, as amended (7 CFR part 984),

hereinafter referred to as the “Order,”
and applicable provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act,” it is
hereby directed that a referendum be
conducted to ascertain whether
continuance of the Order is favored by
the growers. The referendum shall be
conducted from December 6 to
December 31, 2021, among eligible
California walnut growers. Only growers
that were engaged in the production of
walnuts in California during the period
September 1, 2020, through August 31,
2021, may participate in the
continuance referendum.

USDA has determined that
continuance referenda are an effective
means for determining whether growers
favor continuation of marketing order
programs. The Order will continue in
effect if at least two-thirds of growers
voting in the referendum, or growers of
at least two-thirds of the volume of
California walnuts represented in the
referendum, favor continuance. In
evaluating merits of continuance versus
termination, USDA will not exclusively
consider results of the continuance
referendum. USDA will also consider all
other relevant information concerning
the operation of the Order and relative
benefits and disadvantages to growers,
handlers, and consumers in order to
determine whether continued operation
of the Order would tend to effectuate
the declared policy of the Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the ballots used in the
referendum have been approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
No. 0581-0178—Vegetable and
Specialty Crops. It has been estimated
that it will take an average of 20 minutes
for each of the approximately 4,400
growers of California walnuts to cast a
ballot. Participation is voluntary. Ballots
postmarked after December 31, 2021,
will not be included in the vote
tabulation.

Joshua R. Wilde and Gary D. Olson of
the Northwest Marketing Field Office,
Specialty Crops Program, Agricultural
Marketing Service (AMS), USDA, are
hereby designated as the referendum
agents of the Secretary of Agriculture to
conduct this referendum. The procedure
applicable to the referendum shall be
the “Procedure for the Conduct of

Referenda in Connection with
Marketing Orders for Fruits, Vegetables,
and Nuts Pursuant to the Agricultural
Marketing Agreement Act of 1937, as
Amended” (7 CFR 900.400 through
900.407).

Ballots will be mailed to all growers
of record and may also be obtained from
the referendum agents or from their
appointees.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

Authority: 7 U.S.C. 601-674.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2021-22312 Filed 10-12-21; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2021-0788; Project
Identifier AD—2021-00489-T]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain The Boeing Company Model
737-700, =800, and —900ER series
airplanes. This proposed AD was
prompted by reports of incorrectly
installed fuselage skin fasteners. This
proposed AD would require a detailed
inspection of a certain body station
bulkhead, between certain stringers, for
any incorrectly installed fastener
common to fuselage skin, and
applicable on-condition actions. The
FAA is proposing this AD to address the
unsafe condition on these products.
DATES: The FAA must receive comments
on this proposed AD by November 29,
2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
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11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562—-797—-1717;
internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Airworthiness Products
Section, Operational Safety Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195. It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021-
0788.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0788; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, any comments received, and
other information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT: Lu
Lu, Aerospace Engineer, Airframe
Section, FAA, Seattle ACO Branch, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3525; email:
lu.lu@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2021-0788; Project Identifier AD—
2021-00489-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Lu Lu, Aerospace
Engineer, Airframe Section, FAA,
Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and
fax: 206—-231-3525; email: Ju.Ju@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA has received a report
indicating incorrectly installed fasteners
were found at the station (STA) 727
bulkhead between stringers S—22 and S—
27. The fasteners, installed with a gap
under the fastener head, were found at
the STA 727 bulkhead common to
fuselage skin, including the S—23 skin
lap splice. Incorrectly installed fasteners
are suspected to exist on airplanes
delivered within a certain time period.
The FAA has confirmed that the
fastener installation procedures were
corrected on airplanes subsequently
delivered. This condition was the result
of incorrect procedures used to install
affected fasteners during airplane
production, which could result in
incorrectly installed fasteners going
undetected. Continuous operation of the
airplane with incorrectly installed
fasteners may generate fatigue cracking
that could adversely affect the structural
integrity of the airplane. Gaps under
fastener heads will result in bending

loads on the bulkhead chord that could
cause chord failure and adjacent skin
failure, resulting in reduced control of
the airplane.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 737-53A1384
RB, dated September 10, 2020. This
service information specifies procedures
for a detailed inspection for incorrectly
installed fasteners at the STA 727
bulkhead outer chord common to the
fuselage skin between stringers S—22
and S—27 on the left and right sides, and
applicable on-condition actions. In
addition to repair and replacement, on-
condition actions include repetitive
inspections for cracking of the fuselage
skin between stringers S—22 and S-27;
an open hole high frequency eddy
current (HFEC) inspection for cracking
at all incorrectly installed fastener
locations; and external and internal
general visual inspections for repairs of
the STA 727 bulkhead. On-condition
actions also include repetitive HFEC
and low frequency eddy current (LFEC)
inspections in unrepaired areas for
cracking of the inner skin from the
wheel well; of the outer, upper, and
lower chords from the wheel well; and
of the fail-safe chord from the cargo
compartment.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already
described except for any differences
identified as exceptions in the
regulatory text of this proposed AD. For
information on the procedures and
compliance times, see this service
information at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021-
0788.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 78
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:
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ESTIMATED COSTS
Action Labor cost Parts cost %?g‘éﬁ;r Cgf,;?;‘tolﬁ'ss'
InSpections ........ccccceeveeereenen. 13 work-hours x $85 per hour = $1,105 ........cccoeeveeiiiecnens $0 $1,105 $86,190

The FAA estimates the following
costs to do any necessary actions that
would be required based on the results

of the proposed inspection. The agency
has no way of determining the number

ON-CONDITION COSTS

of aircraft that might need these on-
condition actions.

Action

Labor cost

Cost per

Parts cost product

Open hole HFEC inspections ..
HFEC and LFEC inspections ..

21 work-hours x $85 per hour = $85 per inspection cycle ......
36 work-hours x $85 per hour = $3,060 per inspection cycle

$0 | $1,785 per inspection cycle.
0 | 3,060 per inspection cycle.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

The Boeing Company: Docket No. FAA—
2021-0788; Project Identifier AD-2021—
489-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by November
29, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-700, —800, and —900ER series
airplanes, certificated in any category, and
identified in Boeing Alert Requirements
Bulletin 737-53A1384 RB, dated September
10, 2020.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
incorrectly installed fuselage skin fasteners.
The FAA is issuing this AD to address
incorrectly installed fasteners. This
condition, if not addressed, could result in
incorrectly installed fasteners going
undetected. Continuous operation of the
airplane with undetected incorrectly
installed fasteners may generate fatigue
cracking that could adversely affect the
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 737-53A1384 RB,
dated September 10, 2020, do all applicable
actions identified in, and in accordance with,
the Accomplishment Instructions of Boeing
Alert Requirements Bulletin 737-53A1384
RB, dated September 10, 2020.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 737-53A1384, dated September 10,
2020, which is referred to in Boeing Alert
Requirements Bulletin 737-53A1384 RB,
dated September 10, 2020.

(h) Exceptions to Service Information
Specifications

(1) Where the “Effectivity” paragraph and
the Condition and Compliance Time columns
of the tables in the “Compliance” paragraph
of Boeing Alert Requirements Bulletin 737—
53A1384 RB, dated September 10, 2020, use
the phrase “the Original Issue date of
Requirements Bulletin 737-53A1384 RB,”
this AD requires using ‘“‘the effective date of
this AD.”

(2) Where Boeing Alert Requirements
Bulletin 737-53A1384 RB, dated September
10, 2020, specifies contacting Boeing for
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repair instructions or for alternative
inspections: This AD requires doing the
repair, or doing the alternative inspections
and applicable on-condition actions, using a
method approved in accordance with the
procedures specified in paragraph (i) of this
AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Lu Lu, Aerospace Engineer, Airframe
Section, FAA, Seattle ACO Branch, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3525; email: [u.lu@
faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued on September 9, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2021-22203 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-0804; Airspace
Docket No. 20-AWP-56]

RIN 2120-AA66

Proposed Modification of Class D and
Class E Airspace; China Lake NAWS
(Armitage Field) Airport, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify the Class D airspace at China
Lake NAWS (Armitage Field) Airport,
China Lake, CA. This action also
proposes to modify the Class E airspace
extending upward from 700 feet above
the surface. Additionally, this action
proposes to remove the China Lake
(Navy) TACAN from the Class E5 text
header and airspace description. Lastly,
this action proposes numerous
administrative updates to the Class D
and Class E5 text headers and the Class
D airspace description. This action
would ensure the safety and
management of instrument flight rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before November 29, 2021.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1-
800—647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2021-0804; Airspace Docket No. 20—
AWP-56, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
modify the Class D and Class E airspace
at China Lake NAWS (Armitage Field)
Airport, China Lake, CA, to support IFR
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2021-0804; Airspace
Docket No. 20-AWP-56". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
https://www.regulations.gov
mailto:fr.inspection@nara.gov
mailto:lu.lu@faa.gov
mailto:lu.lu@faa.gov
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Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 by modifying the
Class D airspace at China Lake NAWS
(Armitage Field) Airport, China Lake,
CA. To properly contain departing IFR
aircraft flying toward or over rising
terrain, the Class D should be extended
to the southwest of the airport.

This action also proposes to modify
the Class E airspace extending upward
from 700 feet above the surface. This
airspace is designed to contain
departing IFR aircraft until reaching
1,200 feet above the surface and arriving
IFR aircraft descending below 1,500 feet
above the surface. New IFR approach
procedures to Runway 03 were recently
established at China Lake NAWS
(Armitage Field) Airport, therefore,
additional Class E airspace is necessary
to ensure proper containment of the
procedures.

Additionally, this action proposes to
remove the China Lake (NAVY) TACAN
from the Class E5 text header and
airspace description. The navigational
aid (NAVAID) is not needed to describe

the airspace area, and removal of the
NAVAID simplifies the airspace
description.

Lastly, this action proposes numerous
administrative updates to Class D and
Class E5 text headers and the Class D
airspace description. The city name in
the first line of the text headers should
be amended from ““China Lake NWC” to
“China Lake”, to match the FAA
database. The airport name in the
second line of the text headers should
be amended from ““China Lake NWC” to
“China Lake NAWS (Armitage Field)
Airport”, to match the FAA database.
The geographic coordinates in the third
line of the text headers should be
updated to “‘lat. 35°41°09” N, long.
117°41’32” W”’, to match the FAA
database. The term ““Airport/Facility
Directory” in the last line of the Class
D airspace description should be
updated to “Chart Supplement.”

Class D and Class E5 airspace
designations are published in
paragraphs 5000, and 6005,
respectively, of FAA Order JO 7400.11F,
dated August 10, 2021, and effective
September 15, 2021, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,

“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP CAD China Lake, CA [Amended]

China Lake NAWS (Armitage Field) Airport,
CA

(Lat. 35°41°09” N, long. 117°41’32” W)

That airspace extending upward from the
surface to and including 4,800 feet MSL
within a 4.5-mile radius of the airport, and
within 1.9 miles each side of the 226° bearing
from the airport extending from the 4.5-mile
radius to 5.3 miles southwest of the airport.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP CA E5 China Lake, CA [Amended]

China Lake NAWS (Armitage Field) Airport,
CA

(Lat. 35°41°09” N, long. 117°41’32” W)

That airspace extending upward from 700
feet above the surface within a 4.5-mile
radius of the airport, and within a 7-mile
radius of the airport from the 115° bearing
from the airport clockwise to the 271° bearing
from the airport, and within 2.9 miles each
side of the 184° bearing from the airport
extending from the 7-mile radius to 9 miles
south of the airport.


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
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Issued in Des Moines, Washington, on
October 6, 2021.

B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-22195 Filed 10-12-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2021-0805; Airspace
Docket No. 20-AWP-57]

RIN 2120-AA66

Proposed Modification of Class E
Airspace; Inyokern Airport, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify the Class E airspace at Inyokern
Airport, Inyokern, CA. This action also
proposes two administrative updates to
the Class E5 text header. This action
would ensure the safety and
management of instrument flight rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before November 29, 2021.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1—
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2021-0805; Airspace Docket No. 20—
AWP-57, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
modify the Class E airspace at Inyokern
Airport, Inyokern, CA, to support IFR
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA—-2021-0805; Airspace
Docket No. 20-AWP-57". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 by modifying the
Class E airspace, extending upward
from 700 feet above the surface at
Inyokern Airport, Inyokern, CA. This
airspace is designed to contain
departing IFR aircraft until reaching
1,200 feet above the surface and arriving
IFR aircraft descending below 1,500 feet
above the surface. To properly contain
arriving IFR aircraft performing a
circling maneuver, the circular radius of
the airport should be increased from “2
miles” to ‘4 miles”. To properly contain
departing IFR aircraft flying toward or
over rising terrain, the airspace
southwest of the airport should be
widened and lengthened.

This action also proposes two
administrative updates to the Class E5
text header. The airport name in the
second line of the text header should be
amended from “Inyokern Municipal
Airport” to “Inyokern Airport”, to
match the FAA database. The
geographic coordinates in the third line
of the text header should be updated to


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:fr.inspection@nara.gov
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“lat. 35°39’31” N, long. 117°49"46” W”,
to match the FAA database.

Class E5 airspace designations are
published in paragraph 6005 of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP CA E5 Inyokern, CA [Amended]

Inyokern Airport, CA

(Lat. 35°39’31” N, long. 117°49'46” W)

That airspace extending upward from 700
feet above the surface within a 4-mile radius
of the airport, and within 2.7 miles each side
of the 215° bearing from the airport extending
from the 4-mile radius to 11.6 miles
southwest of Inyokern Airport, excluding
that airspace within Restricted Area R-2505
and R-2506.

Issued in Des Moines, Washington, on
October 6, 2021.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-22193 Filed 10-12—-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 8
RIN 2900-AR29
National Service Life Insurance

Premium Payment and Loan
Amendment

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
National Service Life Insurance
regulations to offer Service-Disabled
Veterans’ Insurance policyholders the
option of remitting premiums for
government life insurance coverage only
on a monthly or annual basis. VA also
proposes to increase the amount that
Veteran policyholders are eligible to
borrow against the value of their life
insurance policies and to adjust the
interest rates charged for fixed-rate
loans in certain circumstances.

DATES: Comments must be received on
or before December 13, 2021.
ADDRESSES: Comments may be
submitted through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AR29—
National Service Life Insurance
Premium Payment and Loan

Amendment.” Comments received will
be available at regulations.gov for public
viewing, inspection or copies.

FOR FURTHER INFORMATION CONTACT: Paul
Weaver, Insurance Specialist,
Department of Veterans Affairs
Insurance Service (310/290B), 5000
Wissahickon Avenue, Philadelphia, PA
19144, (215) 842-2000, ext. 4263. (This
is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Under the
authority of 38 U.S.C. 1901-1929, VA
currently administers four distinct life
insurance programs: National Service
Life Insurance (NSLI), Veterans’ Special
Life Insurance (VSLI), Veterans’
Reopened Insurance (VRI), and Service-
Disabled Veterans’ Insurance (S-DVI).
As of January 31, 2021, these life
insurance programs are providing
insurance coverage under 458,424
policies owned by Veterans.

1. Payment of Premiums for Programs
Issuing New Policies

Section 1908 of title 38, U.S.C.,
requires VA to “prescribe the time and
method of payment of the premiums on
insurance” for those programs by
issuing regulations. VA has
implemented this authority in 38 CFR
8.2(c). Section 8.2(c) requires Veteran
policyholders to pay premiums on a
monthly basis, with the option of paying
premiums on a quarterly, semi-annual,
or annual basis if the premiums are paid
in advance. NSLI, VSLI, and VRI are
closed to new issues, and VA does not
propose to modify any premium paying
requirements pertaining to these life
insurance programs. However, S-DVI
remains open to new issues and is
currently providing coverage to
Veterans with service-connected
disabilities. More than 275,000 Veteran
policyholders are insured under S-DVI,
and less than 3,000 pay premiums on a
quarterly or semi-annual basis. Because
very few S-DVI policyholders are
paying premiums on a quarterly or
semi-annual basis and these payment
options add administrative complexity
and program costs associated with
calculating premiums due for
policyholders who elect these payment
options, VA proposes to eliminate these
two payment options for policyholders
receiving future issue of S-DVI.
Moreover, research shows that lapsed
rates tend to increase with the number
of premium payments made each year,
with the notable exception of monthly
payment modes. See, e.g., Cathy Ho &
Nancy Muise, U.S. Individual Life
Persistency: Guaranteed & Simplified
Issue—A Joint Study Sponsored by
Soc’y of Actuaries & LIMRA 16 (2013),
https://www.soa.org/globalassets/assets/
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Files/Research/Exp-Study/research-
2013-gisi-study.pdf (last visited Aug. 5,
2021). Thus, we propose to amend

§ 8.2(c) to require policyholders
receiving future issue of S-DVI to
submit premiums on the policy monthly
due date or in advance on an annual
basis. Veterans who were previously
insured under S-DVI will retain the
option of paying premiums on a
monthly basis or in advance on a
quarterly, semi-annual, or annual basis.
The proposed amendment is consistent
with 38 CFR 8.4, which allows Veteran
policyholders to pay premiums by a
monthly deduction from disability
compensation or certain other payments
due from VA. The proposed rule would
also apply to Veteran policyholders who
become insured under 38 U.S.C.
1922B(a)(1). (On January 1, 2023, VA
will begin issuing policies under a new
service-disabled Veterans’ insurance
program, authorized by section
2004(a)(1) of the Johnny Isakson and
David P. Roe, M.D. Veterans Health Care
and Benefits Improvement Act of 2020,
Pub. L. 116-315, and codified at 38
U.S.C. 1922B.) In addition, we would
add a paragraph in § 8.2(c) to make clear
that NSLI, VSLI, and VRI policyholders,
as well as current S-DVI policyholders,
may continue to pay premiums on a
monthly basis or in advance on an
annual, semi-annual, or quarterly basis.

2. Adjust Policy Loan Amounts and
Interest Rates

Section 1906 of title 38, U.S.C.,
provides VA discretion to provide
reasonable and practicable provisions
pertaining to cash and loan values by
publishing regulations. In 38 CFR
8.13(a), VA states that “the United
States will lend to the insured . . . any
amount which will not exceed 94
percent of the [policy’s] reserve.”
Standard insurance industry practice
allows policyholders access to the full
cash value of their policies. To align
with standard insurance industry
practice, VA proposes to provide
Veteran policyholders with access to the
full cash value that policies accrue over
the time period in which Veteran
policyholders pay premiums for life
insurance coverage. Thus, VA proposes
to remove from § 8.13(a) the 94 percent
limit on the amount that Veteran
policyholders may borrow.

In addition, managing multiple loans
for a single policyholder is
administratively complex and costly.
Furthermore, it would be cost
prohibitive to modify current
technology to support multiple loans for
one policyholder. Thus, VA proposes to
amend § 8.13(d) to require Veteran
policyholders with existing fixed-rate

loans who want to apply for additional
loans on their policies to refinance these
existing fixed-rate loans into new
variable-rate loans subject to a new loan
rate equal to variable loan rates
available from VA at the time of the loan
application. This practice is acceptable
within the insurance industry and
would allow VA to offer loans against
the remaining available cash value of
Veterans’ life insurance coverage, and
reduce administrative complexity and
costs associated with managing multiple
loans for a single policyholder.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. The Office of
Information and Regulatory Affairs has
determined that this rule is not a
significant regulatory action under
Executive Order 12866. The Regulatory
Impact Analysis associated with this
rulemaking can be found as a
supporting document at
www.regulations.gov.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule would directly affect only
individuals and would not directly
affect any small entities. Therefore,
pursuant to 5 U.S.C. 605(b), the initial
and final regulatory flexibility analysis
requirements of 5 U.S.C. 603 and 604 do

not apply.
Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and

tribal governments, or on the private
sector.

Paperwork Reduction Act

This proposed rule contains no
provisions constituting a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.030, Life Insurance for Veterans—
Face Amount of New Life Insurance
Policies Issued, and 64.031-Life
Insurance for Veterans—Direct
Payments for Insurance.

List of Subjects in 38 CFR Part 8

Disability benefits, Life insurance,
Loan programs—veterans, Military
personnel, Veterans.

Signing Authority

Denis McDonough, Secretary of
Veterans Affairs, approved this
document on September 14, 2021, and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.

Jeffrey M. Martin,

Assistant Director, Office of Regulation Policy
& Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs proposes to amend 38 CFR part
8 as set forth below:

PART 8—NATIONAL SERVICE LIFE
INSURANCE

m 1. The authority citation for part 8
continues to read as follows:

Authority: 38 U.S.C. 501, 1901-1929,
1981-1988.
m 2. Amend § 8.2 by revising paragraph
(c)(2) and adding paragraph (c)(3) to
read as follows:

§8.2 Payment of premiums.

* * * * *
(C) I
* * * * *

(2) Policyholders may pay premiums
in advance on an annual basis.

(3) Policyholders insured as of
[EFFECTIVE DATE OF THE FINAL
RULE] may pay premiums in advance
on an annual, semi-annual, or quarterly
basis.

* * * * *

m 3. Amend § 8.13:


http://www.regulations.gov
https://www.soa.org/globalassets/assets/Files/Research/Exp-Study/research-2013-gisi-study.pdf
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m a. In paragraph (a), by removing
“which will not exceed 94 percent’”” and
adding “policy” before “reserve” in the
first sentence; and
m b. By revising paragraph (d).

The revision reads as follows:

§8.13 Policy loans.
* * * * *

(d) Notwithstanding any other
provisions of this section, the variable
loan rate shall not exceed 12 percent or
be lower than 5 percent per annum. For
policyholders with an existing fixed-rate
loan who subsequently apply for an
additional loan on the same policy, the
existing fixed-rate loan shall be
refinanced into the new variable-rate
loan at the prevailing variable rate at the
time of the new loan application.

[FR Doc. 2021-22208 Filed 10-12-21; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2021-0549; FRL-8856-01—
R9]

Second 10-Year Maintenance Plan for
the Indian Wells Valley PM4o Planning
Area; California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the “Indian Wells Valley Second 10-
Year PM;o Maintenance Plan” (“Indian
Wells Second Maintenance Plan” or
“Plan”) as a revision to the state
implementation plan (SIP) for the State
of California. The Indian Wells Second
Maintenance Plan includes, among
other elements, a base year emissions
inventory, a maintenance
demonstration, contingency provisions,
and motor vehicle emissions budgets for
use in transportation conformity
determinations. The EPA is proposing
these actions because the SIP revision
meets the applicable statutory and
regulatory requirements for such plans
and motor vehicle emissions budgets.
Lastly, the EPA is beginning the
adequacy process for the 2020 and 2025
motor vehicle emissions budgets in the
Plan through this proposed rule.

DATES: Comments must be received on
or before November 12, 2021.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2021-05489, at https://
www.regulations.gov. For comments

submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Ashley Graham, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3877 or by
email at graham.ashleyr@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.
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I. Background

A. The PM;o National Ambient Air
Quality Standards

Under section 109 of the Clean Air
Act (CAA or “Act”), the EPA
established national ambient air quality
standards (NAAQS or “standards”) for
certain pervasive air pollutants (referred
to as “criteria pollutants”) and conducts
periodic reviews of the NAAQS to
determine whether they should be
revised or whether new NAAQS should
be established. The EPA sets the
NAAQS for criteria pollutants at levels
required to protect public health and
welfare.? Particulate matter is one of the
ambient pollutants for which the EPA
has established NAAQS.2

In 1987, the EPA established primary
and secondary NAAQS for particles
with an aerodynamic diameter less than
or equal to a nominal 10 microns in
diameter (PM;o).3 At that time, the EPA
established two PM,, standards; an
annual standard and a 24-hour
standard.# The annual PM,, standard
was subsequently revoked.> More
recently, the EPA announced that it was
retaining the 24-hour PM,o NAAQS as a
24-hour standard of 150 micrograms per
cubic meter (ug/m3).6 In this document,
“PM;0 NAAQS” or “PM, standard”
refer to the 24-hour PM;o NAAQS.

An area attains the 24-hour standard
of 150 pg/m? when the expected number
of days per calendar year with a 24-hour

1For a given air pollutant, “primary”’ standards
are those determined by the EPA as requisite to
protect the public health. “Secondary’ standards
are those determined by the EPA as requisite to
protect the public welfare from any known or
anticipated adverse effects associated with the
presence of such air pollutant in the ambient air.
CAA section 109(b).

2Particulate matter is the generic term for a broad
class of chemically and physically diverse
substances that exist as discrete particles (liquid
droplets or solids) over a wide range of sizes.
Particles originate from a variety of anthropogenic
stationary and mobile sources as well as from
natural sources. Particles may be emitted directly or
form in the atmosphere by transformations of
gaseous emissions such as sulfur dioxide (SO>),
oxides of nitrogen (NOx), volatile organic
compounds (VOC), and ammonia (NHs). The
chemical and physical properties of particulate
matter vary greatly with time, region, meteorology,
and source category. SO,, NOx, VOC, and NHj3 are
referred to as PM, precursors. As discussed later
in this proposed rule, precursors do not contribute
significantly to elevated ambient PM,q
concentrations in the Indian Wells Valley planning
area. Some California air quality plans use the term
reactive organic gases (ROG) instead of VOC. The
terms cover essentially the same compounds, and
herein we use the term VOC.

352 FR 24634 (July 1, 1987).

4The primary and secondary standards were set
at the same level for both the 24-hour and the
annual PM,, standards.

5In 2006, the EPA retained the 24-hour PM,¢
standards but revoked the annual standards. 71 FR
61144 (October 17, 2006).

678 FR 3086 (January 15, 2013).
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concentration above the standard
(referred to as an ‘“‘exceedance”),”
averaged over three years, is equal to or
less than one. The expected number of
exceedances averaged over a three-year
period at any given monitor is known as
the PMo design value. The PM;, design
value for the area is the highest design
value within the nonattainment area.8

Generally, the EPA determines
whether an area’s air quality is meeting
the PM;o NAAQS based on the most
recent complete,? quality-assured, and
certified data measured at established
state and local air monitoring stations
(SLAMS) in the nonattainment area and
entered into the EPA Air Quality System
(AQS) database. Data from air
monitoring sites operated by state, local,
or tribal agencies in compliance with
the EPA’s monitoring requirements
must be submitted to AQS. These
monitoring agencies annually certify
that these data are accurate to the best
of their knowledge. Accordingly, the
EPA relies primarily on data in AQS
when determining the attainment status
of an area.1¢ All valid data are reviewed
to determine the area’s air quality status
in accordance with 40 CFR part 50,
appendix K.

B. The Indian Wells Valley PM,o
Planning Area

Under section 107 of the CAA, the
EPA is required to designate all areas of
the country as attainment,
nonattainment, or unclassifiable for
each of the NAAQS. In response to an
area designation of nonattainment,
states are required to adopt and submit
SIP revisions that, among other things,
provide for attainment of the NAAQS
within such area. Once a nonattainment
area attains the NAAQS and meets
certain other prerequisites, the state may

7 An exceedance is defined as a daily value that
is above the level of the 24-hour standard (i.e., 150
pg/m3) after rounding to the nearest 10 pg/ms3 (i.e.,
values ending in five or greater are to be rounded
up). Thus, a recorded value of 154 pg/m3 would not
be an exceedance because it would be rounded to
150 pug/ms3. A recorded value of 155 pg/m3 would
be an exceedance because it would be rounded to
160 pug/ms3. 40 CFR part 50, Appendix K, section
1.0.

840 CFR 50.6 and 40 CFR part 50, appendix K.
The comparison with the allowable expected
exceedance rate of one per year is made in terms
of a number rounded to the nearest tenth (fractional
values equal to or greater than 0.05 are to be
rounded up; e.g., an exceedance rate of 1.05 would
be rounded to 1.1, which is the lowest rate for
nonattainment). 40 CFR part 50, appendix K,
section 2.1(b).

9For PMjo, a complete year of air quality data
includes all four calendar quarters with each
quarter containing a minimum of 75 percent of the
scheduled PM,o sampling days. 40 CFR part 50,
Appendix K, section 2.3(a).

1040 CFR 50.6; 40 CFR part 50, appendix J; 40
CFR part 53; and 40 CFR part 58, appendices A, C,
D, and E.

request that the EPA redesignate the
area to attainment.

Through its enactment of the CAA
Amendments of 1990, Congress
designated certain areas of the country
as nonattainment areas for the PM,o
NAAQS. The Searles Valley planning
area was one of the areas designated as
nonattainment.1? In 1991, the EPA
classified the Searles Valley planning
area, as a ‘“Moderate’” PM,q
nonattainment area.'?

The Searles Valley planning area
included three subregions (Coso
Junction, Indian Wells Valley, and
Trona) under the planning jurisdiction
of different air pollution control
agencies. On August 6, 2002, the EPA
changed the boundaries of the Searles
Valley PM;o nonattainment area by
dividing this area into three separate,
newly created PM;o nonattainment
areas, including the Indian Wells Valley
planning area.'® The Indian Wells
Valley planning area is under the
planning jurisdiction of the Eastern
Kern Air Pollution Control District
(EKAPCD or “District”). The planning
area boundaries include the portion of
Kern County contained within the
United States Geological Survey
Hydrologic Unit #108090205.4 It covers
approximately 300 square miles and is
populated by about 30,000 persons,
with only one community of significant
size, Ridgecrest.

On May 7, 2003, the EPA determined
that the Indian Wells Valley planning
area had attained the 24-hour PM,¢
NAAQS.?5 The determination was based
on complete, quality-assured, and
certified ambient air monitoring data
that showed the area monitored
attainment of the PM;o NAAQS during
1999-2001.1¢ Based on the
determination, the EPA finalized
approval of the maintenance plan and
redesignated the Indian Wells Valley
planning area to attainment, effective
June 6, 2003.17

EKAPCD is a monitoring organization
within the California Air Resources
Board (CARB) Primary Quality
Assurance Organization. EKAPCD
operates the PM;o monitoring network
in the Indian Wells Valley area. CARB
submits annual monitoring network
plans to the EPA that cover monitors
operated by EKAPCD. These network
plans describe the monitoring network

11 CAA section 107(d)(4)(B)(i) and 52 FR 29383
(August 7, 1987).

1256 FR 56694 (November 6, 1991).

1367 FR 50805.

14 For the definition of the Indian Wells Valley
planning area, see 40 CFR 81.305.

1568 FR 24368.

1667 FR 77196 (December 17, 2002).

1768 FR 24368.

operated by EKAPCD within the Indian
Wells Valley area and discuss the status
of the air monitoring network, as
required under 40 CFR 58.10. The EPA
regularly reviews these annual plans for
compliance with the applicable
reporting requirements in 40 CFR part
58. With respect to PM,, the EPA has
found that CARB’s network plans meet
the applicable reporting requirements
for the area under 40 CFR part 58,
appendix D.18 EKAPCD and CARB
annually certify that the data they
submit to AQS are complete and
quality-assured.1®

EKAPCD operates one PM ;o SLAMS
monitoring site, Ridgecrest (AQS ID: 06—
029-0018), within the Indian Wells
Valley PMo planning area.2? The
monitor is located at the northeast
corner of Sydnor Avenue and Primavera
Street in Ridgecrest, California 21 (see
Figure 8 in the Indian Wells Second
Maintenance Plan) and was sited to
monitor the highest concentration in the
area at a neighborhood scale. SLAMS
monitors produce data comparable to
the NAAQS, and therefore the monitor
must be an approved federal reference
method, federal equivalent method
(FEM), or approved regional method.
The Ridgecrest monitor measures hourly
PM,o concentrations on a daily, year-
round basis using a method that has
been designated as an FEM by the EPA.

Table 1 shows the maximum
monitored 24-hour PM,, concentrations
at the Ridgecrest monitoring site for
2002-2020. The table reflects that
values for the Indian Wells Valley area
are typically well below the PMq
NAAQS of 150 pg/m®.

18 For example, see letter dated November 5,
2020, from Gwen Yoshimura, Manager, Air Quality
Analysis Office, EPA Region IX, to Ravi
Ramalingam, Chief, Consumer Products and Air
Quality Assessment Branch, Air Quality Planning
and Science Division, CARB.

19For example, see letter dated June 21, 2021,
from Sylvia Vanderspek, Chief, Air Quality
Planning Branch, CARB, to Gwen Yoshimura,
Manager, Air Quality Analysis Office, EPA Region
9.

20 The EPA approved the relocation of the
Ridgecrest monitor from the California Ave (06—
029-0015) site to the Ward Ave site (06—029-0018)
on June 27, 2018. See letter dated June 27, 2018,
from Gwen Yoshimura, Manager, Air Quality
Analysis Office, Air Division, EPA Region IX, to
Glen E. Stephens, P.E., Air Pollution Control
Officer, EKAPCD.

21 Monitoring site address is 2051 Ward Ave.,
Ridgecrest, CA 93555.
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TABLE 1—INDIAN WELLS VALLEY PM1q
MAXIMUM 24-HOUR VALUES

[Ridgecrest monitor, AQS identification
number 06—-029-0015/06-029-0018]

TABLE 2—INDIAN WELLS VALLEY PM+q
DESIGN VALUES

[Ridgecrest monitor, AQS identification
number 06—-029-0015/06—029-0018]

Maximum
value

(ug/m3)

Year

84
162
47
55
65
72
57
46
52
143
43
56
51
44
66
60
107
177
401

Sources: EPA Air Quality System Quicklook
Report 20012021, accessed February 8,
2021, and EPA Air Quality System Maximum
Values Report 2019-2020, accessed August
10, 2021.

Table 2 shows the estimated number
of exceedances for the Indian Wells
Valley PM, area for the three-year
design value periods starting in 2002
and ending in 2020. As shown in Table
1, one exceedance of the PM;o NAAQS
was recorded in 2003 at the Ridgecrest
monitor. The District attributed the
February 2, 2003 exceedance to
transport of windblown dust from the
Owens Lake area, citing high PM,,
concentration readings at several nearby
sites.22 Because the monitor operated on
a one-in-six day sampling schedule
during that time, the resulting estimated
number of exceedances (i.e., 24-hour
design values) for the 2001-2003, 2002—
2004, and 2003-2005 periods are 2.0 at
the Ridgecrest monitor. Since that time,
the Indian Wells Valley has attained the
PM,;o NAAQS.

22Email dated August 20, 2021, from Jeremiah
Cravens, EKAPCD, to Ashley Graham, EPA Region
IX. See also EPA Air Quality System Raw Data
Qualifier Report 2003, accessed August 10, 2021.
The report shows that the District flagged the
February 2, 2003 exceedance with the ‘“High
Winds” qualifier with a request to exclude the data
as an exceptional event. The State did not submit
documentation and a request for the EPA to concur
on the exceedance as an exceptional event pursuant
to 40 CFR 50.14.

Design value period De(spll%r;n\]/glue
2000-2002 0.0
2001-2003 2.0
2002-2004 .... 2.0
2003-2005 .... 2.0
2004-2006 a0.0
2005-2007 a0.0
2006-2008 .... a0.0
2007-2009 .... 0.0
2008-2010 0.0
2009-2011 0.0
2010-2012 .... 0.0
2011-2013 .... 0.0
2012-2014 0.0
2013-2015 0.0
2014-2016 .... 0.0
2015-2017 ... 0.0
2016-2018 0.0
2017-2019 ..o 0.3
2018-2020 ....cceevevreeerenenne 0.7

Sources: EPA Air Quality System Design
Value Report 2001-2021, accessed February
8, 2021 and EPA Air Quality System Design
\2/8I2u19 Report 2020, accessed August 10,

a|nvalid design value due to incomplete
data in data years 2004, 2005, and 2006.

In California, CARB is the state
agency responsible for the adoption and
submission to the EPA of California SIPs
and SIP revisions, and it has broad
authority to establish emissions
standards and other requirements for
mobile sources. Local and regional air
pollution control districts in California
are responsible for the regulation of
stationary sources and are generally
responsible for the development of air
quality plans. In the eastern portion of
Kern County, EKAPCD develops and
adopts air quality plans to address CAA
planning requirements applicable to the
Indian Wells Valley planning area. Such
plans are then submitted to CARB for
adoption and submittal to the EPA as
revisions to the California SIP.

On July 30, 2020, CARB submitted the
“Revised PM;o Maintenance Plan for
Indian Wells Valley Attainment/
Maintenance Area” (“Indian Wells
Second Maintenance Plan”) for the 24-
hour PM;o NAAQS.23

II. Procedural Requirements for
Adoption and Submittal of State
Implementation Plan Revisions

CAA sections 110(a)(1) and (2) and
section 110(l) require states to provide

23 The submittal package included the following
two documents that make up the Indian Wells
Second Maintenance Plan: “Revised PM;o
Maintenance Plan for Indian Wells Valley
Attainment/Maintenance Area” and “Indian Wells
Valley Condensable PM;¢ Emission Inventory.”

reasonable notice and opportunity for
public hearing prior to adoption and
submission of a SIP or SIP revision. To
meet these procedural requirements,
every SIP submission should include
evidence that the state provided
adequate public notice and an
opportunity for a public hearing
consistent with the EPA’s implementing
regulations in 40 CFR 51.102.

CARB’s July 30, 2020 SIP submittal
package includes documentation of the
public processes used by the District
and CARB to adopt the Indian Wells
Second Maintenance Plan. As
documented in the submittal package,
on April 1, 2020, the District published
a notice in the Bakersfield Californian,
a newspaper of general circulation in
Kern County, that a public hearing to
consider adoption of the Plan would be
held on May 7, 2020. As documented in
EKAPCD Resolution No. 2020-003-05
included in the SIP revision submittal
package, the Air Pollution Control
Board of the EKAPCD adopted the
Indian Wells Second Maintenance Plan
on May 7, 2020, following the public
hearing. On May 22, 2020, CARB
published on its website a notice of
public hearing to be held on June 25,
2020, to consider adoption of the Plan.
As evidenced by CARB Resolution 20—
18, CARB adopted the Indian Wells
Second Maintenance Plan on June 25,
2020, following a public hearing. Based
on documentation included in the July
30, 2020 SIP revision submittal package,
we find that both the District and CARB
have satisfied the applicable statutory
and regulatory requirements for
reasonable public notice and hearing
prior to adoption and submission of the
Plan. Therefore, we find that the
submission of the Indian Wells Second
Maintenance Plan meets the procedural
requirements for public notice and
hearing in CAA sections 110(a) and
110(1) and in 40 CFR 51.102.24

III. Requirements for Second 10-Year
Maintenance Plans

Section 175A of the CAA provides the
general framework for maintenance
plans. The initial 10-year maintenance
plan must provide for maintenance of
the NAAQS for at least 10 years after
redesignation, including any additional
control measures necessary to ensure
such maintenance. In addition,
maintenance plans are to contain
contingency provisions necessary to
ensure the prompt correction of a
violation of the NAAQS that occurs after
redesignation. The contingency

24 On January 30, 2021, the Indian Wells Second
Maintenance Plan was deemed complete by
operation of law under CAA section 110(k)(1)(B).
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measures must include, at a minimum,
a requirement that the state will
implement all control measures
contained in the nonattainment SIP
prior to redesignation.

Section 175A(b) of the CAA requires
states to submit a subsequent
maintenance plan revision (“second 10-
year maintenance plan”) eight years
after redesignation. The Act requires
only that this second 10-year
maintenance plan maintain the
applicable NAAQS for 10 years after the
expiration of the first 10-year
maintenance plan. Beyond these
provisions, section 175A of the CAA
does not define the content of a second
10-year maintenance plan.

The primary guidance on
maintenance plans and redesignation
requests is a September 4, 1992
memorandum from John Calcagni, titled
“Procedures for Processing Requests to
Redesignate Areas to Attainment”
(“Calcagni Memo”).25 The Calcagni
Memo outlines the key elements of a
maintenance plan, which include an
attainment emissions inventory,
maintenance demonstration, monitoring
and verification of continued
attainment, and a contingency plan.

Maintenance plan submittals are SIP
revisions, and as such, the EPA is
obligated under CAA section 110(k) to
approve them or disapprove them
depending upon whether they meet the
applicable CAA requirements for such
plans.

IV. Evaluation of the Indian Wells
Second Maintenance Plan

A. Emissions Inventories

A maintenance plan for the PM;o
NAAQS should include an inventory of
direct PM;o emissions in the area.26 The
inventory should be consistent with the
EPA’s most recent guidance on
emissions inventories for nonattainment
areas available at the time; must be
comprehensive, including emissions
from stationary point sources, area
sources, and mobile sources; and must
be based on actual emissions during the
appropriate season, if applicable.2?

The specific PM,o emissions
inventory requirements are set forth in
the Air Emissions Reporting
Requirements rule,28 which requires
that emissions inventories report
filterable and condensable components,
as applicable.2? The EPA has provided
additional guidance for developing
PM, emissions inventories in “PM;qo
Emissions Inventory Requirements,”
EPA—454/R-94—-033 (September 1994)
and “Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air
Quality Standards (NAAQS) and
Regional Haze Regulations’ (May 2017).

The Indian Wells Second
Maintenance Plan includes inventories
for total primary PM;o and for the PM;,
precursors NOx, SOx, and ammonia for
the years 2013 (the final year of the first
maintenance period) through 2025 (the

final year of the second maintenance
period).30 The 2017 emissions inventory
represents current emissions and was
used to project emissions through 2025,
as discussed further in section IV.B of
this document. The emissions
inventories in the Plan include
estimates from all relevant source
categories that the Plan divides among
fuel combustion, waste disposal,
cleaning and surface coatings, industrial
processes, miscellaneous processes, on-
road motor vehicles, and off-road motor
vehicles.3® CARB and the District
developed the emissions inventories
based on the methods and assumptions
presented in detail in Appendix D
(“IWV Precursor Emission Inventories
2002-2025").32 The direct PM,¢ and
PM,, precursor emissions are presented
in tables 2 and 3 and Appendix D of the
Plan, and the specific filterable and
condensable components of the direct
PM,o emissions estimates are identified
in the accompanying document titled
“Indian Wells Valley Condensable PM;,
Emission Inventory.” Table 3 provides a
summary of the 2017 direct PM, base
year emissions inventory in tons per day
(tpd) for the Indian Wells Valley area.
Because the Indian Wells Second
Maintenance Plan depends on direct
PM; emissions to demonstrate
compliance, the EPA reviewed those
direct PM;o emissions estimates and not
the District’s emissions estimates for
PM,o precursor emissions.

TABLE 3—INDIAN WELLS PM1o BASE YEAR (2017) EMISSIONS INVENTORY

[Annual average, tpd]

Source category Subcategory PMio

Stationary Point SOUICES .......ccccioiiiriiiiiiiee e Fuel CombUSHION .....ccciiiiiiiiiee e 0.031
Waste DISPOSal .......cccecieiiiiiiiiiiiecieeree e 0.002

Cleaning & Surface Coatings ........cccccereeriieerieiriieenie e 0.001

Industrial Processes .................. 0.019

Areawide SOUICES .....ccceeriiiiiiiie ettt Miscellaneous Processes ... 1.199
MODIIE SOUICES ...c.eeiiiiiriieieeete e On-Road Motor Vehicles 0.039
Off-Road Motor Vehicles 1.172

TOMAL e All Stationary, Areawide, and Mobile Sources ...........ccocerveennne 2.462

Source: Indian Wells Second Maintenance Plan, Table 3 and Appendix D.
aEmissions inventories are required to include direct PM1o emissions, separately reported as PMyq filterable and condensable emissions. 40
CFR 51.15(a)(1)(vii). The accompanying document titled “Indian Wells Valley Condensable PM1o Emission Inventory” provides this information.

Totals may not add up due to rounding.

25Memorandum dated September 4, 1992, from
John Calcagni, Director, EPA Air Quality
Management Division, to Regional Office Air
Division Directors, Subject: Procedures for
Processing Requests to Redesignate Areas to
Attainment.

26 PM, precursor emissions should also be
included depending upon the contribution of
secondary particulate matter to high ambient PM,,
concentrations in the area. In this instance, an
inventory of PM, precursor emissions is not
required because PM, precursor controls were not

relied upon to achieve attainment of the PM;o
NAAQS in the Indian Wells Valley planning area
nor are they relied upon to demonstrate
maintenance of the NAAQS (see Indian Wells
Second Maintenance Plan, section IV, and 67 FR
77196, 77201 (December 17, 2002)). While not
required, the Indian Wells Second Maintenance
Plan includes inventories of NOx, SOx, and
ammonia in appendix D (“IWV Precursor Emission
Inventories™).

27 CAA section 172(c)(3).

2840 CFR part 51, subpart A.

2940 CFR 51.15(a)(1)(vii).

30Indian Wells Second Maintenance Plan,
sections IV.B and IV.D, and Appendix D.

31Indian Wells Second Maintenance Plan,
sections IV.B and IV.D.

32While Appendix D is titled “IWV Precursor
Emission Inventories 2002—2005,” the appendix
presents the full emissions inventory
documentation for direct PM,, in addition to PM;¢
precursors.
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As discussed in Appendix D of the
Indian Wells Second Maintenance Plan,
direct PM,o emissions estimates for
stationary point sources reflect actual
emissions reported to the District in
2017 by owners or operators of
industrial point sources in the Indian
Wells Valley planning area. Areawide
sources, such as consumer products and
agricultural burning, occur over a wide
geographic area. Emissions for these
categories are estimated by both CARB
and the District using various models
and methodologies.

Emissions from on-road mobile
sources, which include passenger
vehicles, buses, and trucks, were
estimated using outputs from CARB’s
EMFAC2017 model.3? These emissions
were calculated by applying
EMFAC2017 emissions factors to the
transportation activity data provided by
the Kern Council of Governments
(KCOG) from their 2018 Regional
Transportation Plan/2019 Federal
Transportation Improvement Program
(2018 RTP/2019 FTIP).3¢ KCOG is the
metropolitan planning organization
representing Kern County and the 11
incorporated cities within Kern County.

Emissions from off-road mobile
sources (e.g., cargo handling equipment,
pleasure craft, recreational vehicles, and
locomotives) were estimated using a
suite of category-specific models or,
where a new model was not available,
the OFFROAD2007 model. Many of the
newer models were developed to
support recent regulations, including in-
use off-road equipment.

Based on the estimates for the year
2017 in Table 3, areawide and off-road
mobile sources account for a majority
(approximately 96 percent) of total PM;o
emissions in the Indian Wells Valley
planning area.35 Fugitive windblown
dust and unpaved road dust account for
a majority of the areawide emissions (54
percent and 17 percent, respectively),
whereas aircraft account for a majority

33EMFAC is short for EMission FACtor. The EPA
approved EMFAC2017 for SIP development and
transportation conformity purposes in California on
August 15, 2019. 84 FR 41717. EMFAC2017 was the
most recently approved version of the EMFAC
model that was available at the time of preparation
of the Indian Wells Second Maintenance Plan.

34 The Kern Council of Governments Board of
Directors adopted the 2018 RTP/2019 FTIP on
August 16, 2018.

35Indian Wells Second Maintenance Plan,
Appendix C.

of the off-road mobile source emissions
(98 percent).

The EPA considers the selection of
the 2017 base year inventory to be
appropriate given that it is the most
recent emissions inventory associated
with the triennial reporting schedule
required under the Air Emissions
Reporting Requirements rule. Moreover,
preparation of an annual average daily
inventory, as opposed to a seasonal or
episodic inventory, is appropriate given
that elevated PM,o concentrations in the
Indian Wells Valley do not exhibit a
clear seasonal or episodic pattern. Based
on our review of the documentation
provided with the plan, we find that the
2017 emissions inventory for direct
PM, is based on reasonable
assumptions and methodologies, and
that the inventory is comprehensive,
current, accurate, and consistent with
applicable CAA provisions and the
Calcagni Memo.

B. Maintenance Demonstration

Section 175A(a) of the CAA requires
that the maintenance plan “provide for
the maintenance of the national primary
ambient air quality standard for such air
pollutant in the area concerned for at
least 10 years after the redesignation.” A
state may generally demonstrate
maintenance of the NAAQS by either
showing that future emissions of a
pollutant or its precursors will not
exceed the level of the attainment
inventory, or by conducting modeling
that shows that the future mix of
sources and emissions rates will not
cause a violation of the NAAQS.36
Projected emissions inventories for
future years must account for, among
other things, the ongoing effects of
economic growth and adopted
emissions control requirements, and the
inventories are expected to be the best
available representation of future
emissions. The plan submission should
include documentation explaining how
the state calculated the emissions data
for the base year and projected
inventories.

The Indian Wells Second
Maintenance Plan demonstrates
continued maintenance of the PM;,
NAAQS by projecting the direct PM;
emissions in the area through 2025 and
showing that future emissions of PM;g

36 Calcagni Memo, 9-11.

will not exceed the level of the
attainment inventory. As discussed in
section IV.A, the Plan includes
emissions inventories representing
actual emissions in 2013 (the final year
of the first maintenance period) through
2017 (the Plan’s base year inventory),
and projected emissions for 2018
through 2025 (the final year of the
second maintenance period) for sources
in the Indian Wells Valley planning
area.3”

Projected inventories are derived by
applying expected growth trends for
each source category and are based on
data that reflect historical trends,
current conditions, and recent economic
and demographic forecasts with
expected emissions reductions resulting
from adopted control measures to the
base year inventory. For the Indian
Wells Second Maintenance Plan,
emissions projections for 2018 through
2025 were generated by applying growth
and control profiles to the 2017 base
year inventory. Growth forecasts for
most point and areawide sources were
developed by CARB. Mobile sources
were forecast using total vehicle miles
traveled projections provided by KCOG.
Off-road sources were forecast using
various growth surrogates as shown in
Table 7 of Appendix D of the Plan.
Appendix D documents the methods
and assumptions used to develop the
emissions projections upon which the
maintenance demonstration relies and
presents the detailed source-category-
specific estimates for each of the
analysis years.

Table 4 presents a summary of the
Indian Wells Second Maintenance
Plan’s estimates of direct PM;q
emissions in an interim year (2020) and
the horizon year (2025) along with the
corresponding emissions estimates for
the year 2013 (the final year of the first
maintenance period) and the 2017 base
year. For simplicity, Table 4 shows
emissions for just one of the interim
years (i.e., 2020) between the base year
and the horizon year, but as discussed
above, the Plan provides emissions
estimates for each year from 2013
through 2025.38

37 Indian Wells Second Maintenance Plan,
sections IV.B and IV.D, and Appendix D.
381d. at Table 2 and Table 3.
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TABLE 4—INDIAN WELLS PM1o EMISSIONS INVENTORY, 2013, 2017, 2020, AND 2025
[Annual average, tpd]
Source

category Subcategory 2013 2017 2020 2025
Stationary Point Sources ...... Fuel Combustion .........ccccceviiiiiiniieieeeene 0.018 0.031 0.027 0.018
Waste Disposal ........ccccoceeeenne 0.000 0.002 0.002 0.002
Cleaning & Surface Coatings ... 0.000 0.001 0.001 0.001
Industrial Processes ................. 0.009 0.019 0.020 0.021
Areawide Sources ................. Miscellaneous Processes .. 1.424 1.199 1.193 1.262
Mobile Sources ........ccceeeunen On-Road Motor Vehicles ... 0.051 0.039 0.037 0.036
Off-Road Motor Vehicles ........cccccoeeviieeennnns 1.228 1.172 1.167 1.161
Total .ooeeieeieeees All  Stationary, Areawide, and Mobile 2.679 2.462 2.446 2.501

Sources.

Source: Indian Wells Second Maintenance Plan, Table 2 and Table 3.

Totals may not add up due to rounding.

The emissions estimates in the Plan
predict a gradual change in direct PM;o
emissions within the Indian Wells
Valley planning area over time, with
slight decreases in certain categories
(e.g., fuel combustion, on-road motor
vehicles, off-road motor vehicles) nearly
offsetting slight increases in certain
other source categories (i.e., industrial
processes, miscellaneous processes)
relative to the 2017 base year emissions.
By 2025, overall direct PM,o emissions
are estimated to be approximately 0.039
tpd (1.6 percent) higher than in the 2017
base year. However, despite the
expected growth in the area, the Plan’s
projected PM;o emissions through 2025
are approximately 0.178 tpd (6.6
percent) lower than emissions in 2013,
the final year of the first maintenance
period and a year in which there were
no recorded exceedances of the PM,¢
NAAQS.

Based on our review, we find that the
projected emissions inventories for
direct PM; for years 2018 through 2025
are based on reasonable methods,
growth factors, and assumptions, and
are based on the most current and
accurate information available to CARB
and EKAPCD at the time the Plan and
its inventories were being developed.
Given that the projections of direct PM;q
emissions show future emissions
increases through 2025 are within 1.6
percent of those in 2017 and below
those in 2013 (both of which reflect
attainment conditions), we find that the
Indian Wells Second Maintenance Plan
provides an adequate basis to
demonstrate maintenance of the PM;q
NAAQS within the Indian Wells Valley
planning area through 2025. Lastly, we
find that by providing emissions
projections through 2025, the Plan
demonstrates maintenance of the PM;o
NAAQS for more than 10 years after the
expiration of the first 10-year
maintenance plan (i.e., 2023) in

accordance with section 175A(b) of the
CAA.

C. Verification of Continued Attainment

Once an area has been redesignated,
the state should continue to operate an
appropriate air quality monitoring
network, in accordance with 40 CFR
part 58, to verify the attainment status
of the area.3? Data collected by the
monitoring network are also needed to
implement the contingency provisions
of the maintenance plan.

As discussed in section I.B, EKAPCD
monitors ambient concentrations of
PMo in the Indian Wells Valley
planning area at the Ridgecrest
monitoring station. In section V.A
(“Tracking”) of the Indian Wells Second
Maintenance Plan, the District commits
to continue to operate and maintain a
PM, air quality monitor in Ridgecrest
in accordance with 40 CFR part 58. We
find that the Indian Wells Second
Maintenance Plan contains adequate
provisions for continued ambient PM;o
monitoring to verify continued
attainment through the maintenance
period.

The EPA also recommends that the
state verify continued attainment
through methods in addition to the
ambient air monitoring program, e.g.,
through periodic review of the factors
used in development of the attainment
inventory to show no significant
change.*® In the Indian Wells Second
Maintenance Plan, EKAPCD commits to
perform periodic reviews of the air
monitoring data and emissions
inventory, to review the inputs and
assumptions used to develop the
emissions inventory on an annual basis,
and, if the District finds that these
inputs have changed significantly, to
request that CARB update the existing
inventory and to compare the revised

39 Calcagni Memo, 11.
401d,

inventory with the inventories in the
Indian Wells Second Maintenance
Plan.#?* We find that the District’s
commitment to verify continued
attainment of the PM;o NAAQS through
continued ambient air monitoring and
annual review of the inputs and
assumptions used to develop the
emissions inventories in the Indian
Wells Second Maintenance Plan are
acceptable.

D. Contingency Provisions

Section 175A(d) of the CAA requires
that maintenance plans include
contingency provisions, as the EPA
deems necessary, to promptly correct
any violations of the NAAQS that occur
after redesignation of the area. Such
provisions must include a requirement
that the state will implement all
measures with respect to the control of
the relevant air pollutants that were
contained in the SIP for the area before
redesignation of the area as an
attainment area. These contingency
provisions are distinguished from
contingency measures required for
nonattainment areas under CAA section
172(c)(9) in that they are not required to
be fully adopted measures that will take
effect without further action by the state
for the maintenance plan to be
approved. However, the contingency
provisions of a maintenance plan are
considered to be an enforceable part of
the SIP and should ensure that
contingency measures are adopted
expeditiously once they are triggered.
The maintenance plan should clearly
identify the measures to be adopted,
include a schedule and procedure for
adoption and implementation of the
measures, and contain a specific
timeline for action by the state. In
addition, the state should identify the
specific indicators or triggers that will

41ndian Wells Second Maintenance Plan, section
VI (“‘Subsequent Maintenance Plan Revisions”).
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be used to determine when the
contingency measures need to be
implemented.

The District has adopted a
contingency plan to address possible
future PM air quality problems in the
Indian Wells Valley planning area. The
contingency plan is included in section
V of the Plan.

As noted by the District in the Indian
Wells Second Maintenance Plan,
contingency provisions are typically
implemented when air quality
deteriorates beyond a specified level,
such as a certain number of exceedances
of the standard or a violation of the
standard. In this case, the contingency
provisions will be triggered when the
number of exceedances at the monitor,
averaged over three years, is greater than
1.05. However, the contingency plan
also includes a screening process that
allows the District and CARB, subject to
EPA review, to exclude exceedances
from the trigger calculation if the
agencies collectively determine that
information developed by the District is
sufficient to support exclusion. The
purpose of the screening process is to
differentiate between exceedances that
are not within the District or State
control (i.e., exceedances that occur
despite the implementation of
reasonable measures), and exceedances
that are within the District’s or State’s
control and should be included in the
trigger calculation. It is important to
note that, should the District or State
exclude an exceedance from the
contingency trigger calculation using
this process, it would not constitute the
EPA’s concurrence that the exceedance
was caused by an exceptional event.
The exceedance will therefore continue
to be included in design value
calculations for the Indian Wells Valley
planning area unless CARB, following
opportunity for public comment,
submits a request for the EPA to concur
on the exceedance as an exceptional
event pursuant to 40 CFR 50.14, and the
EPA reviews the submittal and formally
concurs.

Under the contingency trigger
screening process, within 60 days of the
end of each calendar quarter, the
District will complete the following:
Provide a list of exceedances that
occurred during that previous quarter to
CARB, identify those exceedances that
the District believes to be exceedances
that are not within the District’s or
State’s control, and flag the relevant
data and provide an initial description
in AQS. The State then has 60 days to
review the information, during which
time it may request additional
information from the District to
supplement the District’s analysis.

Following CARB’s review, CARB will
transmit the information to the EPA,
including information for those
exceedances the District believes should
be excluded from the contingency plan
trigger calculation.

The Indian Wells Second
Maintenance Plan anticipates that the
EPA will review the submitted
information, notify the District if the
submitted information is insufficient to
support exclusion from the contingency
plan trigger calculation, include such
exceedances in calculating the trigger
for the contingency plan, and notify the
District if the contingency plan has been
triggered. The EPA intends to notify the
District, within 60 days of receipt,
whether submitted information is
sufficient or insufficient to support the
exclusion of a given exceedance from
the contingency plan trigger calculation
and to take the other actions described
in the plan. If the submitted information
is not sufficient, the EPA will include
the exceedance in the calculation to
determine if the contingency plan has
been triggered. If the State or District
subsequently provide additional
information sufficient to support the
conclusion that the exceedance meets
the criteria for exclusion from the trigger
calculation, the EPA will notify the
District that the calculation will be
adjusted.

Under the contingency plan, if the
EPA determines that contingency
provisions have been triggered, (i.e., the
number of exceedances, averaged over
three years, is greater than 1.05
excluding those exceedances identified
through the screening process),
EKAPCD commits to the following
steps:

(1) Within six months of EPA notification,
EKAPCD will complete an analysis of the
exceedances and available contingency
measures. During this time, the District will
determine the possible cause of the
exceedances and will consult with
community and local industry members to
determine if any voluntary or incentive
measures could be implemented to reduce
the magnitude of or eliminate the source of
emissions. If voluntary and incentive-based
measures do not adequately address the
problem, the EKAPCD will evaluate its
fugitive dust rules (402, 402.2, and 419), or
other rules as appropriate, to determine
where such rules could be improved or
expanded to achieve additional emissions
reductions. The measures that EKAPCD
would consider and analyze include but are
not limited to those listed in Table 5.

(2) Within 12 months of completing its
analysis, the District will adopt and
implement the new contingency measures.

TABLE 5—EMISSIONS SOURCES AND
ASSOCIATED CONTROL MEASURES;
RULES To REVISE IF CONTINGENCY
TRIGGERED

Emissions source Rule
Construction and Earthmoving Ac-

HIVILIES e 402
Storage Piles/Bulk Materials .... 402
Track-out/Carry-out ........c.ccceeue 402
Agricultural Operations .......... 402.2
Paved and Unpaved Roads ............. 402 &

402.2

NUISANCE ...ovviriieieeceee e 419
Open Areas .......coceeeevererivenieneeneens 402 &
419

Source: Indian Wells Second Maintenance
Plan, Table 7.

Based on our review of the Indian
Wells Second Maintenance Plan, as
summarized herein, we propose to find
that the contingency provisions of the
Plan clearly identify specific
contingency measures, contain a
triggering mechanism to determine
when contingency measures are needed,
contain a description of the process of
recommending and implementing
contingency measures, and contain
specific and appropriate timelines for
action. We also propose to find that the
contingency trigger screening process,
including the associated EPA review, is
reasonably designed to distinguish
between exceedances that are not within
the District or State control, and
exceedances that are within the
District’s or State’s control and for
which new or tightened control
measures might be effective. Thus, we
propose to conclude that the
contingency plan in the Indian Wells
Second Maintenance Plan is adequate to
ensure correction of any violation of the
PM,;0 NAAQS that occurs after
redesignation, as required by section
175A(d) of the CAA.

E. Motor Vehicle Emissions Budgets for
Transportation Conformity

Section 176(c) of the CAA requires
federal actions in nonattainment and
maintenance areas to conform to the
SIP’s goals of eliminating or reducing
the severity and number of violations of
the NAAQS and achieving expeditious
attainment of the standards. Conformity
to the SIP’s goals means that such
actions will not: (1) Cause or contribute
to violations of the NAAQS, (2) worsen
the severity of an existing violation, or
(3) delay timely attainment of any
NAAQS or any interim milestone.

Actions involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the EPA’s
transportation conformity rule, codified
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at 40 CFR part 93, subpart A. Under this
rule, metropolitan planning
organizations (MPOs) in nonattainment
and maintenance areas coordinate with
state and local air quality and
transportation agencies, the EPA,
FHWA, and FTA to demonstrate that an
area’s regional transportation plans and
transportation improvement programs
conform to the applicable SIP. This
demonstration is typically done by
showing that estimated emissions from
existing and planned highway and
transit systems are less than or equal to
the motor vehicle emissions budgets
(“budgets”) contained in submitted or
approved control strategy SIPs and
maintenance plans.42

These control strategy SIPs and
maintenance plans typically set budgets
for criteria pollutants and/or their
precursors to address pollution from
cars and trucks. Budgets are generally
established for specific years and
specific pollutants or precursors. PM;o

maintenance plan submittals should
identify budgets for transportation-
related PM,o emissions in the last year
of the maintenance period.*3

For budgets in a maintenance plan to
be approvable, they must meet, at a
minimum, the EPA’s adequacy
criteria.* To meet these requirements,
the budgets must be consistent, when
considered with emissions from all
other sources, with maintenance of the
NAAQS and reflect all the motor vehicle
control measures relied upon for the
maintenance demonstration.

The EPA’s process for determining
adequacy of a budget consists of three
basic steps: (1) Notifying the public of
a SIP submittal, (2) providing the public
the opportunity to comment on the
budget during a public comment period,
and (3) making a finding of adequacy or
inadequacy. The process for
determining the adequacy of a
submitted budget is codified at 40 CFR
93.118(f). The EPA can notify the public

by either posting an announcement that
the EPA has received SIP budgets on the
EPA’s adequacy website,*5 or via a
Federal Register notice of proposed
rulemaking when the EPA reviews the
adequacy of a maintenance plan budget
simultaneously with its review and
action on the SIP submittal itself.46

The Indian Wells Second
Maintenance Plan includes budgets for
direct PM for the last year of the
maintenance Plan (2025) and an interim
year (2020). The applicable source
categories included in the budgets
include vehicle emissions (including
exhaust, brake wear, and tire wear),
entrained dust from vehicle travel over
paved and unpaved roads, and road
construction dust. To develop the
budgets, the District also rounded up
the motor vehicle emissions estimates to
the nearest tenth of a ton and included
a safety margin.4” The 2020 and 2025
annual average day conformity budgets
for PM, are provided in Table 6.

TABLE 6—TRANSPORTATION CONFORMITY BUDGETS FOR THE INDIAN WELLS VALLEY PM1o AREA

[PM+0 tpd, annual average]

Source category 2020 2025
Vehicular Exhaust, Tire, and Brake WEAI2E ............ooiiiiiiiiiiiie ettt e ettt e e e e e et e e e e e s anseeeaeeessnsaeeeeaeseanannes 0.04 0.04
SAFE RUIE AGJUSTMENT ...ttt a et b e bt sa e et e e s e bt e bt e sa et e nbe e sateeabeeenneenanesabeennns 0.00 0.00
Re-Entrained Paved ROAA DUSL ..........oiiiiiiiiiiiie ettt et et et e e s sae e e sbs e e e sabe e e e aaseeeaneeeeanseeesanneeesnnen 0.11 0.12
Re-Entrained Unpaved RO DUSL .......cooiiiiiiiiiie ettt e e e e et e e e e e s e e e e e s e snneeeeeeeessnnnnneeeeeeeann 0.13 0.13
S To-To I @FeTa 1oy W Tt iTe] o I DTN ) ST 0.03 0.10
ST 1=y VA =T o PP STOPPVRORRPPNE 0.0 0.10
I =L PSS URTURRPRPR 0.31 0.49
Motor Vehicle EMISSIONS BUAGETC ........eiiiiiiiiiiie ettt se e e s e e s e e e s ennneeenneeennee 0.40 0.50

aThis reflects the adjustment factor for the Safer Affordable Fuel-Efficient (SAFE) Vehicle Rule part one (84 FR 51310, September 27, 2019)

using EMFAC2017.

bValues from California Emissions Projection Analysis Model v1.00 may not add up due to rounding.
¢Motor vehicle emissions budgets calculated are rounded up to the nearest tenth of a tpd.
Source: Indian Wells Second Maintenance Plan, Table 5.

CARB developed the on-road mobile
portion of the emissions inventory for
the maintenance plan using California’s
on-road mobile source emissions
projection model, EMFAC2017, and
vehicle activity data provided by the
KCOG from its 2019 Federal
Transportation Improvement Program,
as amended July 2019. The EMFAC2017
model calculated tire wear, brake wear,
and exhaust emissions. Paved road dust
emissions were estimated using AP—42
with California-specific silt loading

42 Control strategy SIPs refer to reasonable further
progress and attainment demonstration SIPs. 40
CFR 93.101.

43 Transportation-related emissions of VOC and
NOx must also be specified in PM;o maintenance
plans if the EPA or the state find that
transportation-related emissions of one or both of
these precursors within the nonattainment area are
a significant contributor to the PM,o nonattainment
problem and has so notified the MPO and the U.S.
Department of Transportation (DOT), or the

data.48 The unpaved road dust
emissions were estimated using CARB’s
methodology 7.10, updated in 2012 for
non-farm roads. The road construction
dust emissions were estimated based on
road miles constructed according to data
from KCOG.

As discussed in the March 10, 2006
final transportation conformity
rulemaking, unlike the exception for
paved and unpaved road dust emissions
in PM, 5 analyses in 40 CFR
93.102(b)(3), the conformity rule does

applicable SIP (or SIP revision submission)
establishes an approved (or adequate) budget for
such emissions as part of the reasonable further
progress, attainment, or maintenance strategy. 40
CFR 93.102(b)(2)(iii). Neither of these conditions
apply to the Indian Wells PM;¢ maintenance area.

4440 CFR 93.118(e)(4).

4540 CFR 93.118(f)(1).

4640 CFR 93.118(f)(2).

47 The text of the Plan identifies the safety margin
for VOC in 2020 only. However, Table 5 in the Plan

not include an exception for PM,, for
paved and unpaved road dust emissions
to be determined significant. The EPA
intends for road dust emissions to be
included in all conformity analyses of
direct PMo emissions because fugitive
dust from roadways and other sources
dominate PM;, emissions inventories.
The budgets in the Indian Wells Second
Maintenance Plan, therefore, include
paved and unpaved road emissions.

Regional PM,( emissions analyses for
transportation conformity

indicates that the safety margin is for PMo
emissions. CARB confirmed via email that the
reference to VOC in the text is a typographic error
and that the safety margin is for PM;( emissions.
See email dated February 4, 2021, from Nesamani
Kalandiyur, CARB, to Karina O’Connor, EPA Region
IX, Subject: “RE: Question Regarding Indian Wells
2nd Maintenance Plan.”

48 AP—42 is an EPA document that includes a
compilation of emissions factors.
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determinations in PM,( nonattainment
and maintenance areas must account for
highway and transit project
construction-related fugitive PM;o
emissions if the control strategy or
maintenance plan identifies such
emissions as a contributor to the air
quality problem, but it is not required if
such emissions are not identified as a
contributor to the air quality problem.49
Emissions estimates developed for the
Indian Wells Second Maintenance Plan
show that fugitive PM, emissions from
highway and transit project construction
represent approximately 1.2 percent and
4.0 percent of the total annual-average
daily PM,o emissions in 2020 and 2025,
respectively.59 Based on these emissions
estimates, the Indian Wells Second
Maintenance Plan concludes that
fugitive PM,o emissions from highways
and transit project construction are
significant and must be accounted for in
regional emissions analyses for
transportation conformity
determinations made for the Indian
Wells Valley planning area.
Consequently, the budgets in the Indian
Wells Second Maintenance Plan reflect
highway and transit project
construction-related fugitive dust.

We evaluated the budgets against our
adequacy criteria in 40 CFR 93.118(e)(4)
and (5) as part of our review of the
budget’s approvability and expect to
complete the adequacy review of the
budgets concurrent with our final action
on the Indian Wells Second
Maintenance Plan. The EPA is not
required under its transportation
conformity rule to find budgets
adequate prior to proposing approval of
them.5? In this document, the EPA is
announcing that the adequacy process
for these budgets begins, and the public
has 30 days to comment on their
adequacy, per the transportation
conformity rule at 40 CFR 93.118(f)(2)(i)
and (ii).

As documented in the separate
memorandum included in the docket for
this rulemaking, we preliminarily
conclude that the budgets in the Indian
Wells Second Maintenance Plan meet
each adequacy criterion.52 While
adequacy and approval are two separate

4940 CFR 93.122(e).

50Indian Wells Second Maintenance Plan, Table
4.

51 Under the transportation conformity rule, the
EPA may review the adequacy of submitted budgets
simultaneously with the EPA’s approval or
disapproval of the submitted control strategy or
maintenance plan. 40 CFR 93.118(f)(2).

52 Memorandum dated February 4, 2021, from
Karina O’Connor, EPA, to Rulemaking Docket ID
EPA-R09-OAR-0549, Subject: “Adequacy
Documentation for Plan Motor Vehicle Emissions
Budgets in the Indian Wells Second PM¢
Maintenance Plan.”

actions, reviewing the budgets in terms
of the adequacy criteria informs the
EPA’s decision to propose to approve
the budgets. We have completed our
detailed review of the Indian Wells
Second Maintenance Plan and are
proposing herein to approve the Plan
including the demonstration of
maintenance of the PM;o NAAQS in the
area through the year 2025. We have
also reviewed the budgets in the Indian
Wells Second Maintenance Plan and
found that they are consistent with the
maintenance demonstration for which
we are proposing approval, are clearly
identified and precisely quantified, are
based on control measures that have
already been adopted and implemented,
and meet all other applicable statutory
and regulatory requirements including
the adequacy criteria in 40 CFR
93.118(e)(4) and (5). For these reasons,
the EPA proposes to approve the 2020
and 2025 motor vehicle emissions
budgets in the Indian Wells Second
Maintenance Plan. At the point when
we either finalize the adequacy process
or approve the budgets as proposed
(whichever occurs first, although they
could also occur concurrently),? the
budgets must be used by KCOG (i.e., the
MPO for this area) for transportation
conformity determinations for the
Indian Wells Valley planning area.

V. Proposed Action and Request for
Public Comment

Under CAA section 110(k)(3), and for
the reasons set forth in this document,
the EPA is proposing to approve the
Indian Wells Second Maintenance Plan
submitted by CARB by letter on July 30,
2020, as a revision to the California SIP.
We are proposing to approve the
maintenance demonstration and
contingency provisions as meeting all of
the applicable requirements for
maintenance plans and related
contingency provisions in CAA section
175A, and the motor vehicle emissions
budgets for 2020 and 2025 (shown in
Table 6) for transportation conformity
purposes because we find they meet all
applicable criteria for such budgets
including the adequacy criteria under
40 CFR 93.118(e).

We are soliciting comments on these
proposed actions. We will accept
comments from the public for 30 days
following publication of this proposal in
the Federal Register and will consider
any relevant comments before taking
final action.

5340 CFR 93.118(f)(2)(iii).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely proposes to approve a
state plan as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, there are no areas of
Indian country within the Indian Wells
Valley planning area, and the State plan
for which the EPA is proposing
approval does not apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
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demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, this proposed action does not
have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: October 5, 2021.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2021-22168 Filed 10-12—21; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 217
[Docket No. 210924-0196]
RIN 0648-BK69

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to U.S. Navy
Construction at Naval Station Newport
in Newport, Rhode Island

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS has received a request
from the U.S. Navy (Navy) for
authorization to take marine mammals
incidental to construction activities for
bulkhead replacement and repairs at
Naval Station Newport (NAVSTA
Newport) over the course of five years
(2022-2027). As required by the Marine
Mammal Protection Act (MMPA), NMFS
is proposing regulations to govern that
take, and requests comments on the
proposed regulations. NMFS will
consider public comments prior to
making any final decision on the
issuance of the requested MMPA
authorization and agency responses will
be summarized in the final notice of our
decision.

DATES: Comments and information must
be received no later than November 12,
2021.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2021-0096, by the following
method:

o Electronic submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2021-0096 in the Search
box, click the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Stephanie Egger, Office of Protected
Resources, NMFS, (301) 427—8401.

SUPPLEMENTARY INFORMATION:
Availability

A copy of the Navy’s application and
any supporting documents, as well as a
list of the references cited in this
document, may be obtained online at:
https://www.fisheries.noaa.gov/action/
incidental-take-authorization-us-navy-
construction-naval-station-newport-
rhode-island. In case of problems
accessing these documents, please call
the contact listed above (see FOR
FURTHER INFORMATION CONTACT).

Purpose and Need for Regulatory
Action

This proposed rule would establish a
framework under the authority of the
MMPA (16 U.S.C. 1361 et seq.) to allow
for the authorization of take of marine
mammals incidental to the Navy’s
construction activities for bulkhead
replacement and repairs at NAVSTA
Newport.

We received an application from the
Navy requesting five-year regulations
and authorization to take multiple
species of marine mammals. Take
would occur by Level A and Level B
harassment incidental to impact and
vibratory pile driving. Please see
Background below for definitions of
harassment.

Legal Authority for the Proposed Action

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1371(a)(5)(A)) directs the
Secretary of Commerce to allow, upon
request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region for up to five years
if, after notice and public comment, the
agency makes certain findings and
issues regulations that set forth
permissible methods of taking pursuant
to that activity and other means of
effecting the ““least practicable adverse
impact” on the affected species or
stocks and their habitat (see the
discussion below in the Proposed
Mitigation section), as well as
monitoring and reporting requirements.
Section 101(a)(5)(A) of the MMPA and
the implementing regulations at 50 CFR
part 216, subpart R provide the legal
basis for issuing this proposed rule
containing five-year regulations, and for
any subsequent letters of authorization
(LOAsS). As directed by this legal
authority, this proposed rule contains
mitigation, monitoring, and reporting
requirements.

Summary of Major Provisions Within
the Proposed Rule

Following is a summary of the major
provisions of this proposed rule
regarding Navy construction activities.
These measures include:

¢ Required monitoring of the
construction areas to detect the presence
of marine mammals before beginning
construction activities;

¢ Shutdown of construction activities
under certain circumstances to avoid
injury of marine mammals; and

e Soft start for impact pile driving to
allow marine mammals the opportunity
to leave the area prior to beginning
impact pile driving at full power.

Background

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1361 et seq.) directs the Secretary
of Commerce (as delegated to NMFS) to
allow, upon request, the incidental, but
not intentional, taking of small numbers
of marine mammals by U.S. citizens
who engage in a specified activity (other
than commercial fishing) within a
specified geographical region if certain
findings are made, regulations are
issued, and notice is provided to the
public.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the


https://www.regulations.gov
http://www.regulations.gov
https://www.fisheries.noaa.gov/action/incidental-take-authorization-us-navy-construction-naval-station-newport-rhode-island
https://www.fisheries.noaa.gov/action/incidental-take-authorization-us-navy-construction-naval-station-newport-rhode-island
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availability of the species or stock(s) for
taking for subsistence uses (where
relevant), and if the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of the takings are set forth.

NMFS has defined “‘negligible
impact” in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild (Level A harassment); or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering (Level B
harassment).

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the promulgation
of regulations and subsequent issuance
of an incidental take authorization) with
respect to potential impacts on the
human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 of the
Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified

any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of this proposed rule qualifies
to be categorically excluded from
further NEPA review.

Information in the Navy’s application
and this document collectively provide
the environmental information related
to proposed issuance of these
regulations and subsequent incidental
take authorization for public review and
comment. We will review all comments
submitted in response to this document
prior to concluding our NEPA process
or making a final decision on the
request for incidental take
authorization.

Summary of Request

In July 2020, NMFS received a request
from the Navy requesting authorization
to take small numbers of seven species
of marine mammals incidental to
construction activities including
bulkhead replacement and repairs at
NAVSTA Newport. The Navy has
requested regulations that would
establish a process for authorizing such
take via a LOA. NMFS reviewed the
Navy’s application, and the Navy
provided responses addressing NMFS’
questions and comments on February
22, 2021. The application was deemed
adequate and complete and published
for public review and comment on May
19, 2021 (86 FR 27069). We did not
receive substantive comments on that
notice and request for comments and
information.

The Navy requests authorization to
take a small number of seven species of
marine mammals by Level A and B
harassment. Neither the Navy nor NMFS
expects serious injury or mortality to
result from this activity. The proposed

regulations would be valid for five years
(2022-2027).

Description of Proposed Activity
Overview

The Navy proposes to replace or
repair several sections of deteriorating,
unstable, hazardous, and eroding
bulkhead, sheet pile, and revetment
(approximately 2,730 total linear feet
(ft)) along the Coddington Cove
waterfront of NAVSTA Newport. Over
time, the existing storm sewer systems
and bulkheads along the Coddington
Cove waterfront have severely degraded
due to erosion from under-capacity
stormwater system piping and aging
infrastructure. This impacts the ability
of the installation to minimize shoreline
erosion and minimize safety risks from
associated upland subsidence, while
also maintaining potential berthing
space. The Navy plans to conduct
necessary work, including impact and
vibratory pile driving, to repair and
replace bulkheads over five years.

Dates and Duration

The proposed regulations would be
valid for a period of five years (2022—
2027). The specified activities may
occur at any time during the 5-year
period of validity of the proposed
regulations. The Navy expects pile
driving to occur on approximately 222
non-consecutive in-water pile driving
days over the five-year duration. Pile
driving activities are anticipated to be
completed within 4 years. However,
because the proposed construction is
dependent on the allocation of funding,
the Navy is requesting that the LOA be
issued for the entire 5-year construction
period to ensure flexibility in the project
schedule. Table 1 provides the
anticipated construction schedule for
the proposed activities.

TABLE 1—CODDINGTON COVE BULKHEAD REPLACEMENT AND REPAIR SUMMARY SCHEDULE

) Bulkhead Revetment Outfalls Dredging Dredging )
Section ID replacement replacement replaced area volume Construction start date
(If) (If) (f2) (cy)

S45 250 8,400 650 | May 15, 2022.
S366 0 1,350 100 | October 15, 2023.
Pier 1 0 1,500 120 | October 15, 2023.
LNG .... 0 9,750 760 | October 15, 2024.
S499/Pier 2 .. 90 9,000 700 | October 15, 2025.
S50 730 (repair) .... 0 0 0 | October 15, 2026.

Source: NAVFAC Mid-Atlantic 2018.

Specific Geographic Region

NAVSTA Newport, encompasses
1,399 acres extending 6—7 mi along the
western shore of Aquidneck Island in
the towns of Portsmouth, Rhode Island,

and Middletown, Rhode Island, and the
City of Newport, Rhode Island. The base
footprint also includes the northern
third of Gould Island in the town of
Jamestown, Rhode Island. The base is
located in the southern part of the state

near where Narragansett Bay adjoins the
Atlantic Ocean. The locations of the
proposed bulkhead repairs at
Coddington Cove are identified in
Figure 1.
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Narragansett Bay is one of Rhode
Island’s principle water features.
Narragansett Bay is approximately 22
nautical miles (nmi) (40 kilometers
(km)) long and 7 nmi (16 km) wide. The
average depth of Narragansett Bay is 29
ft. The Narragansett Bay’s most
prominent bathymetric feature is a
submarine valley that runs between
Conanicut and Aquidneck Islands to
Rhode Island Sound, and defines the
East Passage of Narragansett Bay. The
shipping channel in the East Passage
serves as the primary shipping channel

for the rest of Narragansett Bay and is
generally 100 ft deep. The shipping
channel from the lower East Passage
splits just south of Gould Island with
the western shipping channel heading
to Quonset Point and the eastern
shipping channel heading to Providence
and Fall River (Navy, 2008).

Coddington Cove is located on the
western side of Aquidneck Island and is
a protected embayment formed by
Coddington Point to the south and a
4,000 ft long rubble-mound breakwater
to the north. It covers an area of 1.6

square nmi with water depths up to 50
ft The area is a Restricted Area and is
closed to all commercial and
recreational vessel traffic, unless
authorized by the appropriate personnel
(Navy, 2008). According to a 2015
bathymetric survey of Coddington Cove,
water depths in the proposed project
area are less than 34 ft mean lower low
water. Water depths in the pier are
artificially deep to accommodate the
berthing of large ships (NAVFAG, 2015).
BILLING CODE 3510-22-P
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Figure 1-- Project Location

BILLING CODE 3510-22-C
Detailed Description of Specific Activity

The proposed project is the
replacement or repair of several sections
of deteriorating, unstable, hazardous,
and eroding bulkhead along the
Coddington Cove waterfront of

NAVSTA Newport. As part of the
replacement/repairs, existing
stormwater outfalls in the repair areas
would also be replaced or improved.
Improvements would include changing
outfall pipe material and/or changing
outfall pipe diameter. Stormwater

outfall improvements would reduce
flooding and improve conveyance, as
well as minimize shoreline erosion and
associated sedimentation of adjacent
receiving waters. The specific sections
proposed for bulkhead repair and
replacement are described from north to
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south in the following paragraphs and
are summarized in Table 2 at the end of
this section.

Section S499/Pier 2: Currently, this
section of bulkhead is in serious
condition and has a high priority for
replacement/repair because the steel
sheet pile has widespread moderate-to-
advanced corrosion across multiple
zones. There are also significant section
losses of steel sheet pile and timber
planking occurring at multiple
locations. In addition, the protective
coatings have separated and failed along
the bulkhead.

Replacement and repair of Section
S499/Pier 2 includes the demolition of
the existing north marginal wharf;
excavation and replacement of
approximately 310 ft of existing steel
bulkhead underneath and north of Pier
2; and replacement of approximately 90
ft of rip rap revetment north of Pier 2.
Demolition of the marginal wharf would
include the removal of approximately
8,500 square ft (ft2) of concrete decking
and the demolition of 80 (36-inch (in)
diameter) concrete encased piles.

The existing bulkhead structure
would be replaced with a new
combined wall system (see Figure 1-3 of
the application). Because of the
proximity of important buildings, a
deadman and tie rod anchoring system
cannot be installed at this location.
Approximately 140 (70 pairs) (31.5-in)
sheet piles; 35 (42-in) steel pipe piles;
and 79 (14-in) H-piles would be
installed approximately 12 in seaward
of the existing bulkhead using a
vibratory and impact hammer, as
necessary. The existing bulkhead would
be excavated landside and cut off
approximately 5 ft below ground level.
The interstitial space would be
backfilled with stone.

Section S366: In its current condition,
this section of bulkhead is in a serious
condition with a high priority for
replacement/repair because the steel
sheet piling exhibits heavy corrosion
with numerous areas that exhibit 100
percent loss of section, as well as
separation of the protective coating,
vegetation growth through the structure,
and rust pack. The timber planking
protecting the concrete encasement has
rotted at the waterline in some areas.

Replacement of Section S366 would
include the demolition and replacement
of approximately 90 ft of existing steel
sheet pile bulkhead just north of Pier 1.
The existing bulkhead would then be

replaced with a new deadman anchored
king pile system. The system would
consist of approximately 28 (14 pairs)
(22.5-in) Z-shaped sheet piles; 15 (30-in)
steel pipe piles; and 14 (14-in) H-piles.
These piles would be installed
approximately 1ft in front of the existing
bulkhead using a combination of
vibratory and impact hammers, as
necessary. The existing steel sheet pile
wall would be excavated landside to a
depth of approximately 8—10 ft and cut
off at the limit of excavation. An 8-ft
high concrete deadman anchor system
would be installed approximately 50 ft
behind the new bulkhead and would be
connected to the bulkhead by tie rods
(see Figure 1-6 of the application).
Stone would be used as the backfill
material to allow a rapid drop down of
the water at the back of the bulkhead
after a severe storm.

Section Pier 1: Pier 1 was not
accessible during the condition
assessment and is assumed to be in
similar condition as S366. The
waterside inspection was limited due to
the presence of vessels and other
obstacles that would not allow the
inspection vessel to pass (NAVFAC
Mid-Atlantic, 2018).

Section Pier 1 includes demolition
and replacement of approximately 100 ft
of existing steel sheet pile bulkhead
underneath Pier 1 (see Figure 1-7 of the
application). In order to access the
bulkhead underneath the pier, partial
demolition of Pier 1 would occur.
Demolition would involve the removal
of concrete decking, but the removal of
support piles is not anticipated.

Should demolition of the underlying
support piles be required to perform
bulkhead replacement/repair, the use of
impact or vibratory hammers would not
be required. Piles would be cut off at
mudline or extracted with a sling (i.e.,
dead pull). The existing steel sheet pile
wall would be excavated landside to a
depth of approximately 13 ft below
ground surface and cut off at the limit
of excavation. The existing bulkhead
would then be replaced with a new
deadman and tie rod anchored sheet
pile system. The system would consist
of approximately 54 (27 pairs) (22.5-in)
Z-shaped sheet piles and approximately
26 (14-in) H-piles. These piles would be
installed approximately 1ft in front of
the existing bulkhead using a
combination of vibratory and impact
hammers, as necessary. Bulkhead

replacement would include shoreline
dredging to a depth of approximately 14
ft at the toe of the existing bulkhead to
ensure proper installation of the new

bulkhead.

Section S45: In its current condition,
this section of bulkhead is in serious
condition with a high priority for
replacement/repair because the steel
sheet piles and cap exhibit heavy
corrosion with numerous areas that
exhibit 100 percent loss of section
resulting in extensive landside erosion.

Replacement of Section S45 would
include the demolition and replacement
of approximately 310 ft of existing steel
sheet pile bulkhead just south of Pier 1.
The existing bulkhead would then be
replaced with a new deadman anchored
king pile system. The system would
consist of approximately 4 (30-in) steel
pipe piles; 160 (80 pairs) (22.5-in) Z-
shaped sheet piles; and approximately
76 (14-in) H-piles. These piles would be
installed approximately 1ft in front of
the existing bulkhead using a
combination of vibratory and impact
hammers, as necessary. The existing
steel sheet pile wall would be excavated
landside to a depth of approximately 10
ft below ground surface and cut off at
the limit of excavation (see Figure 1-8
of the application).

Section LNG: In its current condition,
this section of bulkhead is in serious
condition with high priority for
replacement/repair due to heavy
corrosion with numerous areas that
exhibit 100 percent loss of section.
Where the steel sheet piling is in poor
condition, there is extensive landside
erosion.

Section LNG includes excavation and
replacement of approximately 650 ft of
existing steel bulkhead south of the T-
Pier. The existing bulkhead would be
replaced with a new deadman anchored
sheet pile system. The system would be
similar to the system installed at Pier 1
and would consist of approximately 346
(173 pairs) (22.5-in) Z-shaped sheet
piles; and approximately 164 (14-in) H-
piles. These piles would be installed
approximately 1ft in front of the existing
bulkhead using a combination of
vibratory and impact hammers. The
existing steel sheet pile wall would be
excavated landside to a depth of
approximately 13ft below ground
surface and cut off at the limit of
excavation.
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TABLE 2—BULKHEAD PILE INSTALLATION ACTIVITY
! Number of ; Vibratory r':/lIJarT):lt)n;'F"gf Maximum
Facility Metgﬂei% pile Pile type Pile Size sheets (pairs)/ Strll;)(?lse per mir%lt\gggper ~ piles Si?emclljr?\;ir?é
piles h installed per
pile day days
S45 . Vibratory/Impact ...... Z-shaped Steel 3.75 ft per pair/22.5- 530 13 10 27
Sheet Pile. in each.
Impact ......coceeveenen. Steel Pipe Pile ........ 305N i 530 NA 2 4
Vibratory .................. Steel H-pile ............. 14-in NA 10 12 13
S366 ....ccevvrinne Vibratory/Impact ...... Z-shaped Steel 3.75 ft per pair/22.5- 530 13 10 5
Sheet Pile. in each.
Impact ... Steel pipe pile ......... 30-in diameter ......... 530 NA 2 15
Vibratory ........cccoe.. Steel H-pile ............. 14-in NA 10 12 3
S499/Pier 2 ....... Vibratory/Impact ...... Z-shaped Steel 5.25 ft per pair/31.5- 530 13 8 23
Sheet Pile. in each.
Impact .....ccccovveeenns Steel Pipe Pile 42-in 530 NA 4 18
Vibratory ... .... | Steel H-pile ..... 14-in . . NA 10 12 14
LNG Vibratory/Impact ...... Z-shaped Steel 3.75 ft per pair/22.5- 530 13 10 58
Sheet Pile. in each.
Vibratory ........cccceeet Steel H-pile ............. 14-iN i, 164 i, NA 10 12 28
Pier 01 ............... Vibratory/Impact ...... Z-shaped Steel 3.75 ft per pair/22.5- | 27 pair ............... 530 13 10 9
Sheet Pile. in each.
Vibratory ........ccccce.e. Steel H-pile ............. 14-in i, 26 e NA 10 12 5
Total sheet | 364/413.
piles
pairs/pipe
and H-
piles in-
stalled.
Total days | oo | | s | e | e | e | s 222
pile driv-
ing.

Legend: NA = not applicable, ft = foot; Start date of in-water work and duration are to be determined.

Pile installation would occur using
land-based or barge-mounted cranes, as
appropriate. Cranes would be equipped
with both vibratory and impact
hammers. Piles would be installed
initially using vibratory means and then
finished with impact hammers, as
necessary. Impact hammers would also
be used where obstructions or sediment
conditions do not permit the efficient
use of vibratory hammers. Impact
hammers would utilize soft start
techniques to minimize noise impacts in
the water column. The Navy does not
yet know what type/size of hammers
would be used to complete the work.
For purposes of this analysis,
underwater noise was modeled without
accounting for potential noise
minimization measures.

Proposed mitigation, monitoring, and
reporting measures are described in
detail later in this document (please see
Proposed Mitigation and Proposed
Monitoring and Reporting).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the Navy’s
application summarize available

information regarding status and trends,
distribution and habitat preferences,
and behavior and life history, of the
potentially affected species. Additional
information regarding population trends
and threats may be found in NMFS’s
Stock Assessment Reports (SARs;
https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
marine-mammal-stock-assessments)
and more general information about
these species (e.g., physical and
behavioral descriptions) may be found
on NMFS’s website (https://
www.fisheries.noaa.gov/find-species).

Table 3 lists all species or stocks for
which take is expected and proposed for
authorization, and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and Endangered Species Act
(ESA) and potential biological removal
(PBR), where known. For taxonomy, we
follow Committee on Taxonomy (2021).
PBR is defined by the MMPA as the
maximum number of animals, not
including natural mortalities, that may
be removed from a marine mammal
stock while allowing that stock to reach

or maintain its optimum sustainable
population (as described in NMFS’
SARs). While no mortality is anticipated
or authorized here, PBR and annual
serious injury and mortality from
anthropogenic sources are included here
as gross indicators of the status of the
species and other threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’ stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. Atlantic and Gulf of
Mexico SARs (e.g., Hayes et al. 2021).
All values presented in Table 3 are the
most recent available at the time of
publication and are available in the
2020 SARs (Hayes et al. 2021).


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
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TABLE 3—MARINE MAMMAL SPECIES LIKELY TO OCCUR NEAR THE PROJECT AREA
ESA/ Stock abundance
MMPA (CV, Nmin, Annual
Common name Scientific name Stock status; most recent PBR M/SI3
strategic abundance
(Y/N)1 survey)2
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Atlantic white-sided dolphin | Lagenorhynchus acutus ............ Western North Atlantic .............. - - N 93,233 (0.71; 54,443; 544 26
2016).
Common dolphin ................ Delphinus delphis ..................... Western North Atlantic .............. - N 172,974 (0.21; 145,216; 1,452 399
2016).
Family Phocoenidae (por-
poises):
Harbor porpoise ..........c...... Phocoena phocoena ................. Gulf of Maine/Bay of Fundy ...... -, - N 95,543 (0.31; 74,034; 851 217
2016).
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless
seals):
Harbor seal ........ccceveeunee.. Phoca vitulina ............cccouveeeunn. Western North Atlantic .............. - N 75,834 (0.15; 66,884, 2,006 350
2012).
Gray seal ......cccooeiiiiinieennn, Halichoerus grypus ................... Western North Atlantic .............. - N 27,131 (0.19, 23,158, 1,389 4,729
2016)%.
Harp seal ......ccooceeviviieenns Pagophilus groenlandicus ......... Western North Atlantic .............. - N 7,400,000 .....oevvvveeeeeens unknown 232,422
Hooded seal .......cccccec....... Cystophora cristata ................... Western North Atlantic .............. -~ N 593,500 ....oevvveeieeeeeeenns unknown 1,680

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.

2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-
reports-region. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable.

3These values, found in NMFS’ SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fisheries,
ship strike). Annual Mortality/Serious Injury (M/SI) often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associ-
ated with estimated mortality due to commercial fisheries is presented in some cases.

4This abundance value and the associated PBR value reflect the U.S. population only. Estimated abundance for the entire Western North Atlantic stock, including
animals in Canada, is 451,131. The annual M/SI estimate is for the entire stock.

As indicated above, all seven species
in Table 3 temporally and spatially co-
occur with the activity to the degree that
take is reasonably likely to occur, and
we have proposed authorizing take.
Several depleted species of whales
occur seasonally in the waters off Rhode
Island including Humpback (Megaptera
novaeangliae), Fin (Balaenoptera
physalus), Sei (Balaenoptera borealis),
Sperm (Physeter macrocephalus) and
North Atlantic Right whales (Eubaleana
glacialis). These whales are seasonally
present in New England waters;
however, due to the depths of
Narragansett Bay and near shore
location of the project area, these listed
marine mammals are unlikely to occur.
Therefore, no takes were requested and
none are anticipated or proposed for
authorization by NMFS and they are not
discussed further.

Atlantic White-Sided Dolphin

Atlantic white-sided dolphins are
found in the temperate waters of the
North Atlantic and specifically off the
coast of North Carolina to Maine in U.S.
waters (NOAA Fisheries, 2020a). The
Gulf of Maine population of white-sided
dolphin primarily occurs in continental
shelf waters from Hudson Canyon to
Georges Bank, and in the Gulf of Maine
and lower Bay of Fundy. From January

to May they occur in low numbers from
Georges Bank to Jeffreys Ledge (off New
Hampshire). They are most common
from June through September from
Georges Bank to lower Bay of Fundy,
with densities declining from October
through December (Hayes et al., 2019).

Since stranding recordings for the
Atlantic white-sided dolphin began in
Rhode Island in the late 1960s, this
species has become the third most
frequently recorded small cetacean.
There are occasional unconfirmed
opportunistic reports of white-sided
dolphins in Narragansett Bay, typically
in fall and winter. Atlantic white-sided
dolphins in Rhode Island are
inhabitants of the continental shelf,
with a slight tendency to occur in
shallower water in the spring when they
are most common (approximately 64
percent of records). Seasonal occurrence
of Atlantic white-sided dolphins
decreases significantly following spring
with 21 percent of records in summer,
10 percent in winter, and 7.6 percent in
fall (Kenny and Vigness-Raposa, 2010).

Common Dolphin

The common dolphin is one of the
most widely distributed species of
cetaceans, found world-wide in
temperate and subtropical seas. In the
North Atlantic, they are common along

the shoreline of Massachusetts and at
sea sightings have been concentrated
over the continental shelf between the
100-meter (m) and 2000-m isobaths over
prominent underwater topography and
east to the mid-Atlantic Ridge. The
common dolphin can be found from
Cape Hatteras northeast to Georges Bank
from mid-January to May and in Gulf of
Maine from mid-summer to autumn
(Hayes et al., 2019).

Common dolphins occur in the Rhode
Island waters (encompassing
Narragansett Bay, Block Island Sound,
Rhode Island Sound, and nearby coastal
and continental shelf areas) year-round.
They occur across much of the shelf but
most commonly in waters deeper than
approximately 60 m. Seasonality is not
particularly strong, but sightings are
more common in spring at
approximately 35 percent of records
followed by 26 percent in summer, 22
percent in winter, and 18 percent in fall
(Kenny and Vigness-Raposa, 2010).

Strandings occur year-round. In the
stranding record for Rhode Island,
common dolphins are the second most
frequently stranded cetacean (exceeded
only by harbor porpoises) and the most
common delphinid. There were 23
strandings in Rhode Island between
1972 and 2005 (Kenny and Vigness-
Raposa, 2010). A common dolphin was


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports-region
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most recently recorded in Narragansett
Bay in October of 2016 (Hayes et al.,
2019). There are no recent records of
common dolphins far up rivers,
however such occurrences would only
show up in the stranding database if the
stranding network responded, and there
is no centralized clearinghouse for
opportunistic sightings of that type. In
Rhode Island, there are occasional
opportunistic reports of common
dolphins in Narragansett Bay up as far
as the Providence River, usually in
winter.

Harbor Porpoise

Harbor porpoises are found in
northern temperate and subarctic
coastal and offshore waters in both the
Atlantic and Pacific Oceans. In the
western North Atlantic, harbor
porpoises are found in the northern Gulf
of Maine and southern Bay of Fundy
region in waters generally less than 150
m deep, primarily during the summer
(July to September). During fall (October
to December) and spring (April to June),
harbor porpoises are widely dispersed
between New Jersey and Maine. Lower
densities of harbor porpoises occur
during the winter (January to March) in
waters off New York to New Brunswick,
Canada (Hayes et al., 2019).

Harbor Seal

Harbor seals occur in all nearshore
waters of the North Atlantic and North
Pacific Oceans and adjoining seas above
approximately 30°N (Burns, 2009). They
are year-round residents in the coastal
waters of eastern Canada and Maine,
occurring seasonally from southern New
England to New Jersey from September
through late May. Harbor seals’ northern
movement occurs prior to pupping
season that takes place from May
through June along the Maine coast. In
autumn to early winter, harbor seals
move southward from the Bay of Fundy
to southern New England (Hayes et al.,
2019). Overall, there are five recognized
subspecies of harbor seal, two of which
occur in the Atlantic Ocean. The
western Atlantic harbor seal is the
subspecies likely to occur in the
proposed project area. There is some
uncertainly about the overall population
stock structure of harbor seals in the
western North Atlantic Ocean. However,
it is theorized that harbor seals along the
eastern U.S. and Canada are all from a
single population (Temte et al., 1991).

Harbor seals are regularly observed
around all coastal areas throughout
Rhode Island, and occasionally well
inland up bays, rivers, and streams. In
general, rough estimates indicate that
approximately 100,000 harbor seals can
be found in New England waters

(DeAngelis, 2020). It should be noted for
all the seals that the available data are
strongly dominated by stranding
records, which comprised 446 out of
507 total records for harbor seals (88
percent) (Kenny and Vigness-Raposa,
2010). Seals are very difficult to detect
during surveys, since they tend to be
solitary and the usual sighting cue is
only the seal’s head above the surface.
Of the available records, 52.5 percent
are in spring, 31.2 percent in winter, 9.5
percent in summer, and 6.9 percent in
fall. In Rhode Island, there are no
records offshore of the 90-m isobath.
Based on seasonal monitoring in Rhode
Island, seals begin to arrive in
Narragansett Bay in September, with
numbers slowly increasing in March
before dropping off sharply in April. By
May, seals have left Narragansett Bay
(DeAngelis, 2020).

Seasonal nearshore marine mammal
surveys were conducted at NAVSTA
Newport between May 2016 and
February 2017. The surveys were
conducted along the western shoreline
of Coasters Harbor Island northward to
Coggeshall Point and eastward to
include Gould Island. The only species
that was sighted during the survey was
harbor seal. During the spring survey,
one harbor seal was sighted on 12 May
2016. The seal was observed near the
surface of the water and engaged in
several small dives during the
encounter. A group of three harbor seals
was sighted on 1 February 2017, during
the winter survey. All three of the
harbor seals were at the surface and
watched the vessel pass. One dead
harbor seal carcass was observed in the
12 May 2016 survey and reported to the
Mystic Aquarium Stranding Network
(Moll et al., 2016, 2017; Navy, 2017b).

In Rhode Island waters, harbor seals
prefer to haul out on well-isolated
intertidal rock ledges and outcrops.
Numerous Naval Station employees
have reported seals hauled out on an
intertidal rock ledge north-northwest of
Coddington Point named “The Sisters”
that is 0.9 miles from the project area
(see Figure 4—1 of the application)
(NUWC Division, 2011). This haulout
has been studied by the NUWC Division
Newport since 2011 and has
demonstrated a steady increase in use
during winter months when harbor seals
are present in the bay. Harbor seals are
rarely observed at The Sisters haulout in
the early fall (September—October) but
consistent numbers in mid-November
(0-10 animals) are regularly observed
with a gradual increase of 20+ animals
until peak numbers in the upper 40s
occur during March, typically at low
tide. The number of harbor seals begins
to drop off in April, and by mid-May

they are not observed hauled out at all
(DeAngelis, 2020). Haulout spaces at
The Sisters haulout site is primarily
influenced by tide level, swell, and
wind direction (splashing the haul out)
(Moll et al., 2017; DeAngelis, 2020).

Including The Sisters haulout, there
are 22 haul out sites in Narragansett Bay
(see Figure 4-1 of the application);
however, none of these 22 other
haulouts are within the project area.
During a one-day Narragansett Bay-wide
count in 2018, there were at least 423
seals observed, and all 22 haulout sites
were represented. Preliminary results
from the bay-wide count for 2019
recorded 572 harbor seals; this count
also included counts from Block Island
(DeAngelis, 2020).

Gray Seal

The Western North Atlantic stock of
gray seal occurs in the project area. The
western North Atlantic stock is centered
in Canadian waters, including the Gulf
of St. Lawrence and the Atlantic coasts
of Nova Scotia, Newfoundland, and
Labrador, Canada, and the northeast
U.S. continental shelf (Hayes et al.
2017). In general, this species can be
found year-round in the coastal waters
of the Gulf of Maine (Hayes et al., 2019).

Gray seal occurrences in Rhode Island
are mostly represented by stranding
records—155 of 193 total records (80
percent). Gray seal records in the region
are primarily from the spring
(approximately 87 percent), with much
smaller numbers in all other seasons
(5.7 percent in winter, 5.2 percent in
summer, and 2.1 percent in fall).
Strandings were broadly distributed
along ocean-facing beaches in Long
Island and Rhode Island, with a few
spring records in Connecticut (Kenny
and Vigness-Raposa, 2010). As with
other seals, habitat use by gray seals in
Rhode Island is poorly known. They are
seen mainly when stranded or hauled
out and infrequently at sea. There are
very few observations of gray seals in
Rhode Island other than strandings. The
annual numbers of gray seal strandings
in the Rhode Island study area since
1993 have fluctuated markedly, from a
low of 1 in 1999 to a high of 24 in 2011
(Kenney, 2020). The very strong
seasonality observed in gray seal
occurrence in Rhode Island between
March and June is clearly related to the
timing of pupping in January—February.
Most stranded individuals encountered
in Rhode Island area appear to be post-
weaning juveniles and starved or
starving juveniles (Nawojchik, 2002;
Kenney, 2005). Annual informal surveys
conducted since 1994 observed a small
number of gray seals in Narragansett
Bay in 2016 (ecoRI News, 2016).
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Harp Seal

The harp seal is a highly migratory
species, and its range can extend from
the Canadian Arctic to New Jersey. In
U.S. waters, the species has an
increasing presence in the coastal
waters between Maine and New Jersey
and are considered members of the
western North Atlantic stock with
general presence from January through
May (Hayes et al., 2019).

Harp seals in Rhode Island are known
almost exclusively from strandings
(approximately 98 percent). Strandings
are widespread on ocean-facing beaches
throughout Long Island and Rhode
Island and the records are almost
entirely from spring (approximately 68
percent) and winter (approximately 30
percent). Harp seals are nearly absent in
summer and fall. Harp seals also make
occasional appearances well inland up
rivers (Kenny and Vigness-Raposa,
2010). During late winter of 2020, a
healthy harp seal was observed hauled
out and resting near ‘“The Sisters”
haulout site (DeAngelis, 2020).

Hooded Seal

The hooded seal is a highly migratory
species, and its range can extend from
the Canadian Arctic to as far south as
Puerto Rico (Mignucci-Giannoni and
Odell, 2001 as cited in Hayes et al.,
2019). In U.S. waters, the species has an
increasing presence in the coastal
waters between Maine and Florida.
Hooded seals in the U.S. are considered
members of the western North Atlantic

stock and generally occur in New
England waters from January through
May and further south off the southeast
U.S. coast and in the Caribbean in the
summer and fall seasons (McAlpine et
al. 1999; Harris et al. 2001; and
Mignucci-Giannoni and Odell, 2001 as
cited in Hayes et al., 2019).

Hooded seal occurrences in Rhode
Island are predominantly from stranding
records (approximately 99 percent).
They are rare in summer and fall but
most common in the area during spring
and winter (45 percent and 36 percent
of all records, respectively) (Kenney,
2005; Kenny and Vigness-Raposa, 2010).
Hooded seal strandings are broadly
distributed across ocean-facing beaches
in Rhode Island and they occasionally
occur well up rivers, but less often than
harp seals. Hooded seals have been
recorded in Narragansett Bay but are
considered occasional visitors and are
expected to be the least encountered
seal species in the bay (RICRMC, 2010).

Unusual Mortality Events

An unusual mortality event (UME) is
defined under Section 410(6) of the
MMPA as a stranding that is
unexpected; involves a significant die-
off of any marine mammal population;
and demands immediate response.
There are no active UME investigations
for species affected in the project area.

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals

underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Current data indicate
that not all marine mammal species
have equal hearing capabilities (e.g.,
Richardson et al. 1995; Wartzok and
Ketten, 1999; Au and Hastings, 2008).
To reflect this, Southall et al. (2007)
recommended that marine mammals be
divided into functional hearing groups
based on directly measured or estimated
hearing ranges on the basis of available
behavioral response data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. Note that no direct
measurements of hearing ability have
been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2018)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 decibel
(dB) threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. Marine
mammal hearing groups and their
associated hearing ranges are provided
in Table 4.

TABLE 4—MARINE MAMMAL HEARING GROUPS

INMFS, 2018]

Hearing group

Generalized hearing range *

Low-frequency (LF) cetaceans (baleen whales)
Mid-frequency (MF) cetaceans (dolphins, toothed whales, beaked whales, bottlenose whales)
High-frequency (HF) cetaceans (true porpoises, Kogia, river dolphins, cephalorhynchid, Lagenorhynchus

cruciger & L. australis).

Phocid pinnipeds (PW) (underwater) (true seals)
Otariid pinnipeds (OW) (underwater) (sea lions and fur seals)

7 Hz to 35 kHz.
150 Hz to 160 kHz.
275 Hz to 160 kHz.

50 Hz to 86 kHz.
60 Hz to 39 kHz.

*Represents the generalized hearing range for the entire group as a composite (i.e., all species within the group), where individual species’
hearing ranges are typically not as broad. Generalized hearing range chosen based on ~65 dB threshold from normalized composite audiogram,
with the exception for lower limits for LF cetaceans (Southall et al. 2007) and PW pinniped (approximation).

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemila et al. 2006; Kastelein et al.
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2018) for a review of
available information. Seven marine

mammal species (three cetacean and
four phocid pinniped species) have the
reasonable potential to co-occur with
the proposed construction activities.
Please refer to Table 3. Of the cetacean
species that may be present, two are
classified as a mid-frequency cetacean
(i.e., dolphins), and one is classified as
a high-frequency cetacean (i.e., harbor
porpoise).

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section includes a summary and
discussion of the ways that components
of the specified activity may impact
marine mammals and their habitat. The
Estimated Take section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The Negligible Impact Analysis
and Determination section considers the
content of this section, the Estimated
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Take section, and the Proposed
Mitigation section, to draw conclusions
regarding the likely impacts of these
activities on the reproductive success or
survivorship of individuals and how
those impacts on individuals are likely
to impact marine mammal species or
stocks.

Acoustic effects on marine mammals
during the specified activity can occur
from vibratory and impact pile driving.
The effects of underwater noise from the
Navy’s proposed activities have the
potential to result in Level A and Level
B harassment of marine mammals in the
action area.

Description of Sound Sources

The marine soundscape is comprised
of both ambient and anthropogenic
sounds. Ambient sound is defined as
the all-encompassing background sound
in a given place and is usually a
composite of sound from many sources
both near and far. The sound level of an
area is defined by the total acoustical
energy being generated by known and
unknown sources. These sources may
include physical (e.g., waves, wind,
precipitation, earthquakes, ice,
atmospheric sound), biological (e.g.,
sounds produced by marine mammals,
fish, and invertebrates), and
anthropogenic sound (e.g., vessels,
dredging, aircraft, construction).

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise ambient sound—depends not
only on the source levels (as determined
by current weather conditions and
levels of biological and shipping
activity) but also on the ability of sound
to propagate through the environment.
In turn, sound propagation is dependent
on the spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 dB from day to day
(Richardson et al. 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the project would
include impact pile driving and
vibratory pile driving. The sounds
produced by these activities fall into
one of two general sound types:
Impulsive and non-impulsive.

Impulsive sounds (e.g., explosions,
gunshots, sonic booms, impact pile
driving) are typically transient, brief
(less than 1 second), broadband, and
consist of high peak sound pressure
with rapid rise time and rapid decay
(ANSI 1986; NIOSH 1998; ANSI 2005;
NMFS 2018a). Non-impulsive sounds
(e.g. aircraft, machinery operations such
as drilling or dredging, vibratory pile
driving, and active sonar systems) can
be broadband, narrowband or tonal,
brief or prolonged (continuous or
intermittent), and typically do not have
the high peak sound pressure with raid
rise/decay time that impulsive sounds
do (ANSI 1995; NIOSH 1998; NMFS
2018a). The distinction between these
two sound types is important because
they have differing potential to cause
physical effects, particularly with regard
to hearing (e.g., Ward 1997 in Southall
et al. 2007).

Two types of pile hammers would be
used on this project: Impact and
vibratory. Impact hammers operate by
repeatedly dropping a heavy piston onto
a pile to drive the pile into the substrate.
Sound generated by impact hammers is
characterized by rapid rise times and
high peak levels, a potentially injurious
combination (Hastings and Popper
2005). Vibratory hammers install piles
by vibrating them and allowing the
weight of the hammer to push them into
the sediment. Vibratory hammers
produce significantly less sound than
impact hammers. Peak sound pressure
levels (SPLs) may be 180 dB or greater,
but are generally 10 to 20 dB lower than
SPLs generated during impact pile
driving of the same-sized pile (Oestman
et al. 2009). Rise time is slower,
reducing the probability and severity of
injury, and sound energy is distributed
over a greater amount of time (Nedwell
and Edwards 2002; Carlson et al. 2005).

The likely or possible impacts of the
Navy’s proposed activity on marine
mammals could involve both non-
acoustic and acoustic stressors.
Potential non-acoustic stressors could
result from the physical presence of the
equipment and personnel. However, any
impacts to marine mammals are
expected to primarily be acoustic in
nature. Acoustic stressors include
effects of heavy equipment operation
during pile driving.

Acoustic Impacts

The introduction of anthropogenic
noise into the aquatic environment from
pile driving is the primary means by
which marine mammals may be
harassed from the Navy’s specified
activity. In general, animals exposed to
natural or anthropogenic sound may
experience physical and psychological

effects, ranging in magnitude from none
to severe (Southall et al. 2007). In
general, exposure to pile driving noise
has the potential to result in auditory
threshold shifts and behavioral
reactions (e.g., avoidance, temporary
cessation of foraging and vocalizing,
changes in dive behavior). Exposure to
anthropogenic noise can also lead to
non-observable physiological responses
such an increase in stress hormones.
Additional noise in a marine mammal’s
habitat can mask acoustic cues used by
marine mammals to carry out daily
functions such as communication and
predator and prey detection. The effects
of pile driving noise on marine
mammals are dependent on several
factors, including, but not limited to,
sound type (e.g., impulsive vs. non-
impulsive), the species, age and sex
class (e.g., adult male vs. mom with
calf), duration of exposure, the distance
between the pile and the animal,
received levels, behavior at time of
exposure, and previous history with
exposure (Wartzok et al. 2004; Southall
et al. 2007). Here we discuss physical
auditory effects (threshold shifts),
followed by behavioral effects and
potential impacts on habitat.

NMFS defines a noise-induced
threshold shift (TS) as a change, usually
an increase, in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS 2018). The amount of
threshold shift is customarily expressed
in dB. A TS can be permanent or
temporary. As described in NMFS
(2018), there are numerous factors to
consider when examining the
consequence of TS, including, but not
limited to, the signal temporal pattern
(e.g., impulsive or non-impulsive), the
likelihood an individual would be
exposed for a long enough duration or
to a high enough level to induce a TS,
the magnitude of the TS, the time to
recovery (seconds to minutes or hours to
days), the frequency range of the
exposure (i.e., spectral content), the
hearing and vocalization frequency
range of the exposed species relative to
the signal’s frequency spectrum (i.e.,
how an animal uses sound within the
frequency band of the signal; e.g.,
Kastelein ef al. 2014), and the overlap
between the animal and the source (e.g.,
spatial, temporal, and spectral).

Permanent Thresho]c}) Shift (PTS)—
NMFS defines PTS as a permanent,
irreversible increase in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS 2018). Available data from
humans and other terrestrial mammals
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indicate that a 40 dB threshold shift
approximates PTS onset (see Ward ef al.
1958, 1959; Ward 1960; Kryter et al.
1966; Miller 1974; Ahroon et al. 1996;
Henderson et al. 2008). PTS levels for
marine mammals are estimates, and,
with the exception of a single study
unintentionally inducing PTS in a
harbor seal (Kastak et al. 2008), there are
no empirical data measuring PTS in
marine mammals, largely due to the fact
that, for various ethical reasons,
experiments involving anthropogenic
noise exposure at levels inducing PTS
are not typically pursued or authorized
(NMFS 2018).

Temporary Threshold Shift (TTS)—
TTS is a temporary, reversible increase
in the threshold of audibility at a
specified frequency or portion of an
individual’s hearing range above a
previously established reference level
(NMFS 2018). Based on data from
cetacean TTS measurements (see
Southall et al. 2007), a TTS of 6 dB is
considered the minimum threshold shift
clearly larger than any day-to-day or
session-to-session variation in a
subject’s normal hearing ability
(Schlundt et al. 2000; Finneran et al.
2000, 2002). As described in Finneran
(2015), marine mammal studies have
shown the amount of TTS increases
with cumulative sound exposure level
(SELcum) in an accelerating fashion: At
low exposures with lower SELcum, the
amount of TTS is typically small and
the growth curves have shallow slopes.
At exposures with higher SELcum, the
growth curves become steeper and
approach linear relationships with the
noise SEL.

Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious (similar to those discussed in
auditory masking, below). For example,
a marine mammal may be able to readily
compensate for a brief, relatively small
amount of TTS in a non-critical
frequency range that takes place during
a time when the animal is traveling
through the open ocean, where ambient
noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
a time when communication is critical
for successful mother/calf interactions
could have more serious impacts. We
note that reduced hearing sensitivity as
a simple function of aging has been
observed in marine mammals, as well as
humans and other taxa (Southall et al.
2007), so we can infer that strategies
exist for coping with this condition to

some degree, though likely not without
cost.

Currently, TTS data only exist for four
species of cetaceans (bottlenose
dolphin, beluga whale (Delphinapterus
leucas), harbor porpoise, and Yangtze
finless porpoise (Neophocoena
asiaeorientalis)) and five species of
pinnipeds exposed to a limited number
of sound sources (i.e., mostly tones and
octave-band noise) in laboratory settings
(Finneran 2015). TTS was not observed
in trained spotted (Phoca largha) and
ringed (Pusa hispida) seals exposed to
impulsive noise at levels matching
previous predictions of TTS onset
(Reichmuth et al. 2016). In general,
harbor seals and harbor porpoises have
a lower TTS onset than other measured
pinniped or cetacean species (Finneran
2015). Additionally, the existing marine
mammal TTS data come from a limited
number of individuals within these
species. No data are available on noise-
induced hearing loss for mysticetes. For
summaries of data on TTS in marine
mammals or for further discussion of
TTS onset thresholds, please see
Southall et al. (2007), Finneran and
Jenkins (2012), Finneran (2015), and
Table 5 in NMFS (2018). Installing piles
requires a combination of impact pile
driving and vibratory pile driving. For
this project, these activities would not
occur at the same time and there would
be pauses in activities producing the
sound during each day. Given these
pauses and that many marine mammals
are likely moving through the
ensonified area and not remaining for
extended periods of time, the potential
for TS declines.

Behavioral Harassment—Exposure to
noise from pile driving and removal also
has the potential to behaviorally disturb
marine mammals. Available studies
show wide variation in response to
underwater sound; therefore, it is
difficult to predict specifically how any
given sound in a particular instance
might affect marine mammals
perceiving the signal. If a marine
mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder 2007; Weilgart 2007; NRC 2005).

Disturbance may result in changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;

changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of
areas where sound sources are located.
Pinnipeds may increase their haulout
time, possibly to avoid in-water
disturbance (Thorson and Reyff 2006).
Behavioral responses to sound are
highly variable and context-specific and
any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al. 1995; Wartzok et
al. 2003; Southall et al. 2007; Weilgart
2007; Archer et al. 2010). Behavioral
reactions can vary not only among
individuals but also within an
individual, depending on previous
experience with a sound source,
context, and numerous other factors
(Ellison et al. 2012), and can vary
depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source). In
general, pinnipeds seem more tolerant
of, or at least habituate more quickly to,
potentially disturbing underwater sound
than do cetaceans, and generally seem
to be less responsive to exposure to
industrial sound than most cetaceans.
Please see Appendices B—C of Southall
et al. (2007) for a review of studies
involving marine mammal behavioral
responses to sound.

Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance
(e.g., Croll et al. 2001; Nowacek et al.
2004; Madsen et al. 2006; Yazvenko et
al. 2007). A determination of whether
foraging disruptions incur fitness
consequences would require
information on or estimates of the
energetic requirements of the affected
individuals and the relationship
between prey availability, foraging effort
and success, and the life history stage of
the animal.

Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
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responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle 1950;
Moberg 2000). In many cases, an
animal’s first and sometimes most
economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all
neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg 1987; Blecha 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al. 2004).

The primary distinction between
stress (which is adaptive and does not
normally place an animal at risk) and
distress is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic
costs of a stress response, energy
resources must be diverted from other
functions. This is a state of distress, and
it will last until the animal replenishes
its energetic reserves sufficient to
restore normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well studied through
controlled experiments and for both
laboratory and free-ranging animals
(e.g., Holberton et al. 1996; Hood et al.
1998; Jessop et al. 2003; Krausman ef al.
2004; Lankford et al. 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals
have also been reviewed (Fair and
Becker 2000; Romano et al. 2002b) and,
more rarely, studied in wild populations
(e.g., Romano et al. 2002a). For example,
Rolland et al. (2012) found that noise
reduction from reduced ship traffic in
the Bay of Fundy was associated with
decreased stress in North Atlantic right

whales. These and other studies lead to
a reasonable expectation that some
marine mammals will experience
physiological stress responses upon
exposure to acoustic stressors and that
it is possible that some of these stress
responses would be classified as
distress. In addition, any animal
experiencing TTS would likely also
experience stress responses (NRC,
2003), however distress is an unlikely
result of this project, based on
observations of marine mammals during
previous, similar projects in the area.

Masking—Sound can disrupt behavior
through masking, or interfering with, an
animal’s ability to detect, recognize, or
discriminate between acoustic signals of
interest (e.g., those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al. 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
pile driving, shipping, sonar, seismic
exploration) in origin. The ability of a
noise source to mask biologically
important sounds depends on the
characteristics of both the noise source
and the signal of interest (e.g., signal-to-
noise ratio, temporal variability,
direction), in relation to each other and
to an animal’s hearing abilities (e.g.,
sensitivity, frequency range, critical
ratios, frequency discrimination,
directional discrimination, age or TTS
hearing loss), and existing ambient
noise and propagation conditions.
Masking of natural sounds can result
when human activities produce high
levels of background sound at
frequencies important to marine
mammals. Conversely, if the
background level of underwater sound
is high (e.g., on a day with strong wind
and high waves), an anthropogenic
sound source would not be detectable as
far away as would be possible under
quieter conditions and would itself be
masked.

Airborne Acoustic Effects—Although
pinnipeds are known to haul out
regularly in Narraganset Bay and some
in the vicinity of the project area, we
believe that incidents of take resulting
solely from airborne sound are unlikely.
There is a possibility that an animal
could surface in-water, but with head
out, within the area in which airborne
sound exceeds relevant thresholds and
thereby be exposed to levels of airborne
sound that NMFS associates with
harassment, but any such occurrence
would likely be accounted for in our

estimation of incidental take from
underwater sound. Therefore,
authorization of incidental take
resulting from airborne sound for
pinnipeds is not warranted, and
airborne sound is not discussed further
here. Cetaceans are not expected to be
exposed to airborne sounds that would
result in harassment as defined under
the MMPA.

Marine Mammal Habitat Effects

The Navy’s construction activities
could have localized, temporary impacts
on marine mammal habitat by
increasing in-water sound pressure
levels and slightly decreasing water
quality. Construction activities are of
short duration and would likely have
temporary impacts on marine mammal
habitat through increases in underwater
sound. Increased noise levels may affect
acoustic habitat (see masking discussion
above) and adversely affect marine
mammal prey in the vicinity of the
project area (see discussion below).
During impact and vibratory pile
driving, elevated levels of underwater
noise would ensonify the project area
where both fish and mammals may
occur and could affect foraging success.
Additionally, marine mammals may
avoid the area during construction,
however, displacement due to noise is
expected to be temporary and is not
expected to result in long-term effects to
the individuals or populations.

A temporary and localized increase in
turbidity near the seafloor would occur
in the immediate area surrounding the
area where piles are installed. The
sediments on the sea floor will be
disturbed during pile driving; however,
suspension will be brief and localized
and is unlikely to measurably affect
marine mammals or their prey in the
area. In general, turbidity associated
with pile installation is localized to
about a 25-ft (7.6-m) radius around the
pile (Everitt et al. 1980). Cetaceans are
not expected to be close enough to the
pile driving areas to experience effects
of turbidity, and any pinnipeds could
avoid localized areas of turbidity.
Therefore, we expect the impact from
increased turbidity levels to be
discountable to marine mammals and
do not discuss it further.

In-Water Construction Effects on
Potential Foraging Habitat

The proposed activities would not
result in permanent impacts to habitats
used directly by marine mammals
except for the actual footprint of the
project. The total seafloor area affected
by pile installation is a very small area
compared to the vast foraging area
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available to marine mammals in the
surrounding area.

Avoidance by potential prey (i.e., fish)
of the immediate area due to the
temporary loss of this foraging habitat is
also possible. The duration of fish
avoidance of this area after pile driving
stops is unknown, but we anticipate a
rapid return to normal recruitment,
distribution and behavior. Any
behavioral avoidance by fish of the
disturbed area would still leave large
areas of fish and marine mammal
foraging habitat in the nearby vicinity in
the project area.

Effects on Potential Prey

Sound may affect marine mammals
through impacts on the abundance,
behavior, or distribution of prey species
(e.g., fish). Marine mammal prey varies
by species, season, and location. Here,
we describe studies regarding the effects
of noise on known marine mammal

rey.

Fish utilize the soundscape and
components of sound in their
environment to perform important
functions such as foraging, predator
avoidance, mating, and spawning (e.g.,
Zelick et al. 1999; Fay, 2009).
Depending on their hearing anatomy
and peripheral sensory structures,
which vary among species, fishes hear
sounds using pressure and particle
motion sensitivity capabilities and
detect the motion of surrounding water
(Fay et al. 2008). The potential effects of
noise on fishes depends on the
overlapping frequency range, distance
from the sound source, water depth of
exposure, and species-specific hearing
sensitivity, anatomy, and physiology.
Key impacts to fishes may include
behavioral responses, hearing damage,
barotrauma (pressure-related injuries),
and mortality.

Fish react to sounds which are
especially strong and/or intermittent
low-frequency sounds, and behavioral
responses such as flight or avoidance
are the most likely effects. Short
duration, sharp sounds can cause overt
or subtle changes in fish behavior and
local distribution. The reaction of fish to
noise depends on the physiological state
of the fish, past exposures, motivation
(e.g., feeding, spawning, migration), and
other environmental factors. Hastings
and Popper (2005) identified several
studies that suggest fish may relocate to
avoid certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish, although
several are based on studies in support
of large, multiyear bridge construction
projects (e.g., Scholik and Yan, 2001,
2002; Popper and Hastings, 2009).
Several studies have demonstrated that

impulse sounds might affect the
distribution and behavior of some
fishes, potentially impacting foraging
opportunities or increasing energetic
costs (e.g., Fewtrell and McCauley,
2012; Pearson et al. 1992; Skalski et al.
1992; Santulli et al. 1999; Paxton et al.
2017). However, some studies have
shown no or slight reaction to impulse
sounds (e.g., Pena et al. 2013; Wardle et
al. 2001; Jorgenson and Gyselman, 2009;
Cott et al. 2012).

SPLs of sufficient strength have been
known to cause injury to fish and fish
mortality. However, in most fish
species, hair cells in the ear
continuously regenerate and loss of
auditory function likely is restored
when damaged cells are replaced with
new cells. Halvorsen et al. (2012a)
showed that a TTS of 4-6 dB was
recoverable within 24 hours for one
species. Impacts would be most severe
when the individual fish is close to the
source and when the duration of
exposure is long. Injury caused by
barotrauma can range from slight to
severe and can cause death, and is most
likely for fish with swim bladders.
Barotrauma injuries have been
documented during controlled exposure
to impact pile driving (Halvorsen et al.
2012b; Casper ef al. 2013).

The most likely impact to fish from
pile driving activities at the project
areas would be temporary behavioral
avoidance of the area. The duration of
fish avoidance of an area after pile
driving stops is unknown, but a rapid
return to normal recruitment,
distribution and behavior is anticipated.

The area impacted by the project is
relatively small compared to the
available habitat in the remainder of the
project area and surrounding waters,
and there are no areas of particular
importance that would be impacted by
this project. Any behavioral avoidance
by fish of the disturbed area would still
leave significantly large areas of fish and
marine mammal foraging habitat in the
nearby vicinity. As described in the
preceding paragraphs, the potential for
the Navy’s construction to affect the
availability of prey to marine mammals
or to meaningfully impact the quality of
physical or acoustic habitat is
considered to be insignificant.

Estimated Take

This section provides an estimate of
the number of incidental takes proposed
for authorization, which will inform
both NMFS’ consideration of small
numbers and the negligible impact
determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities

not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would be by Level A
and B harassment, in the form of
disruption of behavioral patterns and
potential TTS and PTS for individual
marine mammals resulting from
exposure to pile driving and removal.
As described previously, no serious
injury or mortality is anticipated or
proposed to be authorized for this
activity. Below we describe how the
take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which NMFS believes the best
available science indicates marine
mammals will be behaviorally harassed
or incur some degree of permanent
hearing impairment; (2) the area or
volume of water that will be ensonified
above these levels in a day; (3) the
density or occurrence of marine
mammals within these ensonified areas;
and (4) the number of days of activities.
We note that while these factors can
contribute to a basic calculation to
provide an initial prediction of takes,
additional information that can
qualitatively inform take estimates is
also sometimes available (e.g., previous
monitoring results or average group
size). Below, we describe the factors
considered here in more detail and
present the proposed take estimate.

Acoustic Thresholds

NMFS recommends the use of
acoustic thresholds that identify the
received level of underwater sound
above which exposed marine mammals
would be reasonably expected to be
behaviorally harassed (equated to Level
B harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment—Though
significantly driven by received level,
the onset of behavioral disturbance from
anthropogenic noise exposure is also
informed to varying degrees by other
factors related to the source (e.g.,
frequency, predictability, duty cycle),
the environment (e.g., bathymetry), and
the receiving animals (hearing,
motivation, experience, demography,
behavioral context) and can be difficult
to predict (Southall et al. 2007, Ellison
et al. 2012). Based on what the available
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science indicates and the practical need
to use a threshold based on a factor that
is both predictable and measurable for
most activities, NMFS uses a
generalized acoustic threshold based on
received level to estimate the onset of
behavioral harassment. NMFS predicts
that marine mammals are likely to be
behaviorally harassed in a manner we
consider Level B harassment when
exposed to underwater anthropogenic
noise above received levels of 120 dB re
1 pPa (rms) (reference pressure
microPascal, root mean square) for
continuous (e.g., vibratory pile-driving,
drilling) and above 160 dB re 1 pPa
(rms) for non-explosive impulsive (e.g.,
seismic airguns) or intermittent (e.g.,
scientific sonar) sources.

The Navy’s construction includes the
use of continuous (vibratory pile
driving) and impulsive (impact pile
driving) sources, and therefore the level
of 120 and 160 dB re 1 yPa (rms) is
applicable.

Level A harassment—NMFS’
Technical Guidance for Assessing the
Effects of Anthropogenic Sound on
Marine Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise. The technical
guidance identifies the received levels,
or thresholds, above which individual
marine mammals are predicted to
experience changes in their hearing
sensitivity for all underwater
anthropogenic sound sources, and
reflects the best available science on the
potential for noise to affect auditory
sensitivity. The technical guidance does
this by identifying threshholds in the
follow manner:

» Dividing sound sources into two
groups (i.e., impulsive and non-
impulsive) based on their potential to
affect hearing sensitivity;

= Choosing metrics that best address
the impacts of noise on hearing
sensitivity, i.e., sound pressure level
(peak SPL) and sound exposure level
(SEL) (also accounting for duration of
exposure); and

= Dividing marine mammals into
hearing groups and developing auditory
weighting functions based on the
science supporting the fact that not all
marine mammals hear and use sound in
the same manner.

These thresholds were developed by
compiling and synthesizing the best
available science, and are provided in
Table 5 below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS 2018 Technical
Guidance, which may be accessed at
https://www.fisheries.noaa.gov/
national/marine-mammal-protection.

The Navy’s proposed construction
includes the use of impulsive (impact
pile driving) and non-impulsive
(vibratory pile driving) sources.

TABLE 5—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans ...........cccceeuennee
Mid-Frequency (MF) Cetaceans ...........cccccecuenne

High-Frequency (HF) Cetaceans ..........
Phocid Pinnipeds (PW) (Underwater)
Otariid Pinnipeds (OW) (Underwater)

Cell 1: kayﬂat.‘ 219 dB; LE,LF,24h: 183 dB
Cell 3: ka,ﬂat.' 230 dB; LE,MF,24h: 185 dB ...vvevveiiinne.
Cell 5: kayﬂat.‘ 202 dB; LE,HF,24h: 155 dB ...
Cell 7: ka,ﬂat.’ 217 dB, LE,pW,24h: 185 dB .....
Cell 9: kayﬂat.‘ 232 dB; LE,OW,24h: 203 dB ...

Cell 2: LE,LF,24h: 199 dB.
Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,pW’24hZ 201 dB.
Cell 10: LE,OW,24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lok) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1uPa2s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds, which include source levels
transmission loss coefficient.

Sound Propagation

Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL =B * logio(R1/R2),

where

B = transmission loss coefficient (assumed to
be 15)

R; = the distance of the modeled SPL from
the driven pile, and

R; = the distance from the driven pile of the
initial measurement.

This formula neglects loss due to
scattering and absorption, which is
assumed to be zero here. The degree to
which underwater sound propagates
away from a sound source is dependent
on a variety of factors, most notably the
water bathymetry and presence or
absence of reflective or absorptive
conditions, including in-water
structures and sediments. Spherical
spreading occurs in a perfectly

unobstructed (free-field) environment
not limited by depth or water surface,
resulting in a 6 dB reduction in sound
level for each doubling of distance from
the source (20*log(range)). Cylindrical
spreading occurs in an environment in
which sound propagation is bounded by
the water surface and sea bottom,
resulting in a reduction of 3 dB in sound
level for each doubling of distance from
the source (10*log(range)). As is
common practice in coastal waters, here
we assume practical spreading (4.5 dB
reduction in sound level for each
doubling of distance). Practical
spreading is a compromise that is often
used under conditions where water
depth increases as the receiver moves
away from the shoreline, resulting in an
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expected propagation environment that
would lie between spherical and
cylindrical spreading loss conditions.
Practical spreading was used to
determine sound propagation for this
project.

Sound source levels

The intensity of pile driving sounds is
greatly influenced by factors such as the
type of piles, hammers, and the physical
environment in which the activity takes
place. There are sound source level
(SSL) measurements available for
certain pile types and sizes from the

similar environments from other Navy
pile driving projects that were evaluated
and used as proxy sound source levels
to determine reasonable sound source
levels likely to result from the pile
driving and removal activities (Table 6).
Some of the proxy source levels are
expected to be conservative, as the
values are from larger pile sizes.

TABLE 6—UNDERWATER NOISE SOUND SOURCE LEVELS MODELED FOR IMPACT AND VIBRATORY PILE DRIVING

Sound pressure levels (SPL) or sound exposure
level (SEL) at 10 m distance

Pile size, type Method
Peak SPL RMS SPL SELL
42-in Diameter Steel Pipe T ..o IMpact ......cccevreeiiiceeee, 211 196 181
30-in Diameter Steel Pipe?2 .... Impact ....... 211 196 181
14-in Steel H-pile3 .................... Vibratory .... NA 158 158
31.5-in Z-shaped Steel Sheet4 .... Impact ....... 211 196 181
31.5-in Z-shaped Steel Sheet5 .... Vibratory .... NA 163 163
22.5-in Z-shaped Steel Sheet3 .... Impact ....... 205 190 180
22.5-in Z-shaped Steel Sheet® Vibratory ......cccceceviiiieiinin, NA 163 163

Legend: All sound pressure levels (SPLs) are unattenuated; dB = decibels; rms = root mean square, SEL = sound exposure level; NA = Not

applicable; NR = Not reported.
Notes:
1= Navy pers comm. 2021.

2= Navy San Diego Bay Acoustic Compendium (NAVFAC SW 2020).

3= Caltrans 2015.

4= A proxy value for 31-in sheet piles could not be found for impact driving so the proxy for a 30-in steel pipe pile has been used from
NAVFAC SW (2020). This value was also used for Z-shaped steel sheets for the Navy’s Dry Dock 1 Modification and Expansion, Portsmouth
Naval Shipyard, Kittery, Maine 2021 IHA (86 FR 14598; March 17, 2021).
5 = For vibratory driving of 31-in sheet piles and 22.5-in Z-shaped steel sheet piles, 163 dB SPL was used based on measurements conducted
by the Naval Facilities Engineering Command Mid-Atlantic (NAVFAC Mid-Atlantic) in the Technical Memorandum Nearshore Marine Mammal

Surveys, Portsmouth Naval Shipyard (2018).

For 42-in steel piles, a SSL of 181 db
SEL was used for impact driving and is
similar to SSL of 180 dB SEL for 36-in
piles in CALTRANS (2015). There are
no SSL values for 42-in piles in
CALTRANS, the nearest values are for
36-in and 60-in steel pipe piles. For 30-
in steel pipe piles, a SSL of 181 dB SEL
was used for impact pile driving as a
proxy from the Navy’s San Diego Bay
Acoustic Compendium (NAVFAC SW
2020) (the median value from the
greatest sound levels recorded for 30-in
steel piles). The SSL used for 30-in steel
piles during impact pile driving is also
more conservative than the SSL of 177
dB SEL for 30-in steel piles in
CALTRANS (2015). For 31.5-in sheet
piles, a SSL of 181 dB SEL was used for
impact pile driving as a proxy from 30-
in steel pipe piles (NAVFAC SW 2020),
which is also slightly more conservative
than a SSL of 180 dB SEL for 24-in piles
in CALTRANS (2015) (no larger sheet
piles are described in CALTRANS
2015). During vibratory pile driving of
31.5-in sheet piles, the Navy used a SSL
of 163 dB SPL, which is also more

conservative than a SSL of 160 dB SPL
for 24-in sheet piles in CALTRANS
(2015) (no large sheet piles are
described in CALTRANS 2015). For
22.5-in Z-shaped steel sheet piles, a SSL
of 180 dB SEL was used for impact pile
driving and is also equivalent to 24-in
sheet piles in CALTRANS (2015).
During vibratory pile driving, a SSL of
163 dB SPL is a proxy from NAVFAC
Mid-Atlantic (2018) and is also more
conservative than 24-in sheet piles in
CALTRANS (2015) where the SSL is 160
dB SPL for 24-in sheet piles (no larger
sheet piles are described in CALTRANS
(2015). For 14-in steel H-piles, a SSL of
158 dB SPL was used from CALTRANS
(2015).

Level A Harassment

In conjunction with the NMFS
Technical Guidance (2018), in
recognition of the fact that ensonified
area/volume could be more technically
challenging to predict because of the
duration component in the new
thresholds, NMFS developed a User
Spreadsheet that includes tools to help

predict a simple isopleth that can be
used in conjunction with marine
mammal density or occurrence to help
predict takes. We note that, because of
some of the assumptions included in the
methods used for these tools, we
anticipate that isopleths produced are
typically going to be overestimates of
some degree, which may result in some
degree of overestimation of Level A
harassment take. However, these tools
offer the best way to predict appropriate
isopleths when more sophisticated 3D
modeling methods are not available, and
NMFS continues to develop ways to
quantitatively refine these tools, and
will qualitatively address the output
where appropriate. For stationary
sources (such as from impact and
vibratory pile driving), the NMFS User
Spreadsheet (2020) predicts the closest
distance at which, if a marine mammal
remained at that distance the whole
duration of the activity, it would not
incur PTS. Inputs used in the User
Spreadsheet (Tables 7 and 8), and the
resulting isopleths are reported below
(Table 9).
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TABLE 7—NMFS TECHNICAL GUIDANCE (2020) USER SPREADSHEET INPUT TO CALCULATE PTS ISOPLETHS FOR
VIBRATORY PILE DRIVING
[User spreadsheet input—Vibratory Pile Driving Spreadsheet Tab A.1 Vibratory Pile Driving Used.]

: 22.5-in Z- 31.5-in Z-
14-in s_lteel H- shaped sheet | shaped sheet
piie piles piles
S0oUICE LEVEI (RMS SPL) ..ottt ettt e e bt sie e e nneesaneebeeens 158 163 163
Weighting Factor Adjustment (kHz) .. 2.5 2.5 2.5
Number of piles within 24-hr period ..... 12 10 8
Duration to drive a single pile (min) ..... 10 13 13
Propagation (XLOGR) .......cccoevueeniriiiiinienieee. 15 15 15
Distance of source level measurement (M) .......ccciiiieiiiiiiiii e e 10 10 10

TABLE 8—NMFS TECHNICAL GUIDANCE (2020) USER SPREADSHEET INPUT TO CALCULATE PTS ISOPLETHS FOR IMPACT
PILE DRIVING

[User spreadsheet input—Impact Pile Driving Spreadsheet Tab E.1 Impact Pile Driving Used.]

22-in Z- 31.5-in Z- R R
shaped piles shaped piles 30-in pile 42-in pile
Source Level (Single Strike/shot SEL) .......ccccviiiiiinieniicseseee e 180 181 181 181
Weighting Factor Adjustment (kHz) 2 2 2 2
Number of strikes per pile ................ 530 530 530 530
Number of piles Per day ........ccoociiiiiiiiiee e 10 8 2 4
Propagation (XLOGR) .....coiiiiiiiiiieieesiie ettt 15 15 15 15
Distance of source level measurement (M) ........cccceriienieniienieneee e 10 10 10 10

TABLE 9—NMFS TECHNICAL GUIDANCE (2020) USER SPREADSHEET OUTPUTS TO CALCULATE LEVEL A HARASSMENT
PTS ISOPLETHS
[User spreadsheet output]

PTS isopleths (m)

Sound source

Level A harassment

Activity level at 10 m High-
Low-frequency | Mid-frequency fre ; --
quency Phocid Otariid
cetaceans cetaceans cetaceans
Vibratory Pile Driving/Removal

14-inch H-pile ..o 158 SPL ..o 6.8 0.6 10.1 4.2 0.3
22.5-in Z-shaped sheet piles ... 163 SPL ............... 15.5 14 23.0 9.4 0.7
31.5-in Z-shaped sheet piles 163 SPL ..ccvrvenee 13.4 1.2 19.8 8.1 0.6

Impact Pile Driving
22.5-in Z-shaped sheet piles ............. 180 SEL/190 SPL 1,915.4 68.1 2,281.5 1,025.0 74.6
31.5-in Z-shaped sheet piles ... 181 SEL/196 SPL 1,942.5 68.4 2,292.4 1,029.9 75.0
30-in pile .... 181 SEL/196 SPL 763.7 27.2 909.7 408.7 29.8
42-iN Pile ..o 181 SEL/196 SPL 1,212 431 1,444 1 648.8 47.2

Level B Harassment

Utilizing the practical spreading
model, NMFS determined underwater
noise will fall below the behavioral
effects threshold of 120 dB rms for
marine mammals at the distances shown
in Table 10 for vibratory pile driving.
With these radial distances, the largest

Level B harassment zone calculated was
7,356 m for sheet piles. However, this
distance would be truncated due to the
presence of intersecting land masses.
For calculating the Level B harassment
zone for impact driving, the practical
spreading loss model was used with a
behavioral threshold of 160 dB rms. The

maximum radial distance of the Level B

harassment zone for impact piling

equaled 2,512 m for 30-in piles, 42-in

piles and 31.5-in sheet piles. Table 10

below provides all Level B harassment

radial distances (m) and ensonified
areas (km2) during the Navy’s proposed

activities.
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TABLE 10—DISTANCES TO RELEVANT BEHAVIORAL ISOPLETHS AND ENSONIFIED AREAS
Level B
(SZS?(;”) Activity Received level at 10 m harazgirgent
(m/km?2) *

Vibratory Pile Driving

Year 1 (S45)
Year 2 (S366), Year 2 (Pier 1) ..
Year 3 (LNG)
Year 4 (S499/Pier 2) ..
Year 1 (S45)
Year 2 (S366), Year 2 (Pier 1) ..
Year 3 (LNG)
Year 4 (S499/Pier 2)
Year 4 (S499/Pier 2)

14-in H-piles
14-in H-piles
14-in H-piles
14-in H-piles
22.5-in Z-shaped sheet piles ...
22.5-in Z-shaped sheet piles ...
22.5-in Z-shaped sheet piles ...
22.5-in Z-shaped sheet piles ...
31.5-in Z-shaped sheet piles

158 SPL
158 SPL ...
158 SPL ....
158 SPL ....
163 SPL ...
163 SPL ...
163 SPL ...
163 SPL ...
163 SPL

3,415 m/5.6 km2
3,415 m/5.8 km2
3,415 m/5.8 km2
3,415 m/5.7 km2
7,356 m/7.9 km2
7,356 m/8.3 km?2
7,356 m/7.5 km2
7,356 m/7.5 km2
7,356 m/9.5.km2

Impact Pile Driving

Year 1 (S45)
Year 2 (S366), Year 2 (Pier 1) ..
Year 3 (LNG)
Year 4 (S499/Pier 2)
Year 1 (S45)
Year 2 (S366)
Year 4 (S499/Pier 2)

22.5-in Z-shaped sheet piles
22.5-in Z-shaped sheet piles ...
22.5-in Z-shaped sheet piles
31.5-in Z-shaped sheet piles
30-in piles
30-in piles ...
42-in piles

180 SEL/190 SPL
180 SEL/190 SPL ...
180 SEL/190 SPL
181 SEL/196 SPL
181 SEL/196 SPL ...
181 SEL/196 SPL ...
181 SEL/196 SPL

1,000 m/1.1 km?
1,000 m/1.3 km?
1,000 m/0.7 km?
2,512 m/3.8 km?
2,512 m/3.8 km?
2,512 m/4.0 km?
2,512 m/3.8 km?

*Note: Distances to the Level B harassment zone may vary slightly of the same pile size, due to the section of work being conducted and how
the produced sound would be directed (see Figures 6—1 through 6—4 of the Navy’s application).

Marine Mammal Occurrence and Take
Calculation and Estimation

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.
Potential exposures to impact pile and
vibratory pile driving noise for each
acoustic threshold were estimated using
marine mammal density estimates (N)
from the Navy Marine Species Density
Database NMSDD (Navy 2017) for which
data of monthly densities of species
were evaluated in terms of minimum,
maximum, and average annual densities
within Narragansett Bay and multiplied
by the zone of influence (ZOI) and the
maximum days of pile driving (take
estimate = N x ZOI x days of pile
driving). The pile type, size, and
installation method that produce the
largest ZOI were used to estimate
exposure of marine mammals to noise

impacts. We describe how the

information provided above is brought
together to produce a quantitative take
estimate in the species sections below.

Atlantic White-Sided Dolphins

Atlantic white-sided dolphins occur
seasonally, occurring primarily along
the continental shelf with occasional
unconfirmed opportunistic sightings in
Narragansett Bay in fall and winter. The
most recent observation of a pod of
dolphins in Narragansett Bay was in
October 2007 (NUWC Division, 2011).
Construction activity could occur at any
time of year and would be short-term
and intermittent. Therefore, the average
species density was determined to be
appropriate for estimating takes of
Atlantic white-sided dolphin. Based on
density data for Narragansett Bay (Navy
2017), the average density of Atlantic
white-sided dolphin was determined to
be 0.003/km?2. This density was used to

estimate abundance of animals that
could be present in the area for
exposure. Using this information, 1 take
was calculated for Years 1, 3, and 4 and
0 takes in Year 2 (Table 11). However,
the annual take by Level B harassment
proposed for Atlantic white-sided
dolphins has been increased to the
average group size (16) (NAVSEA
NUWC 2017) for Years 1, 3, and 4,
because the calculated annual take is
below the average group size. Therefore,
the Navy requested and NMFS proposes
16 takes annually in Years 1, 3, and 4

(0 in Year 2) for a total of 48 takes by
Level B harassment of Atlantic white-
sided dolphin (Table 11). No takes by
Level A harassment of Atlantic white-
sided dolphin are anticipated. Because
this species’ regular occurrence is in
much deeper waters than the extent of
the ZOI (Hayes et al., 2019), expected
takes of this species are extremely low.

TABLE 11—PROPOSED TAKE FOR ATLANTIC WHITE-SIDED DOLPHIN

Calculated Proposed
Construction year Level B Level B
harassment harassment

T L I (S 7Y TP SO URURRORRPRNE 1 16
Year 2 (S366 @nd PIEr 071) ..ueeiiiiiiiiiiieei ettt ettt sttt h et nhe e r e et e e et nanennee e 0 0
T L T (1L ) PSPPSR 1 16
YEAI 4 (SAQI/PIET 2) ...ttt ettt ettt et h e et e he et e e b e e e bt eh et et e e e e et e b e e e et he e nar e e te e ean e e naeenneenans 1 16
LI | TP U POV USPUUPPOPROPTPRPO 3 48
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Common Dolphin

Common dolphins are the most likely
dolphin species to be spotted in
Narragansett Bay, and usually occur in
late fall or winter (Kenney, 2013). The
most recent sighting of a common
dolphin recorded in Narragansett Bay
was in October of 2016 (Hayes et al.,
2019). Construction activity could occur
at any time of year and would be short-
term and intermittent. Based on density
data for Narragansett Bay (NMSDD,
Navy, 2017), the average density of

common dolphin was determined to be
0.011/km2. Using this information, 3
takes by Level B harassment were
calculated for Years 1 and 4, 2 takes for
Year 2 and 6 takes for Year 3 (Table 12).
Because the calculated annual take is
below the average group size, the annual
take by Level B harassment proposed for
common dolphin has been increased to
the average group size (28) (NAVSEA
NUWC 2017). Therefore, the Navy
requested and NMFS proposes 28 takes
annually (with the exception of Year 2,

for which it was doubled to 56 takes as
a conservative approach to account for
more vibratory and impact pile driving
activities that occur during that year in
two sections (S366 and Pier 1)) for a
total of 140 takes by Level B harassment
of common dolphin (Table 12). No takes
by Level A harassment of common
dolphin are anticipated. Because this
species’ regular occurrence is in much
deeper waters than the extent of the ZOI
(Hayes et al., 2019), takes of this species
are expected to be extremely low.

TABLE 12—PROPOSED TAKE FOR COMMON DOLPHIN

Calculated Proposed
Construction year Level B Level B
harassment harassment

YEAI T (S45) ittt ettt h ettt e h et bt e b et e bt et e bt e e bt e bt e e et e ehe e e re e be e e bt nanenreenans 3 28
YEar 2 (S366 @Nd PIEI 071) .oueeiiiiiiiiiiieii ettt ettt rae e bt e b et e b e sa et et e e e a bt e bt e ea et e bt e eabe e bt e eneenaneeteenane 2 56
YEAI 3 (LING) ..ttt ettt e et h e et e e he e e bt e bt e e bt sh et e bt e e a bt e b e e ea e e e ebe e n e e be e e ne e nanenneenans 6 28
YEAI 4 (SAQI/PIET 2) ..ttt ettt ettt sttt e et e e bt e ea et e bt e e bt e bt e e ab e eh et et e e eh bt e bt e eh et e bt e nabe e beeenneenaeeeteenane 3 28
LI = LTS PSP 14 140

Harbor Porpoise

Harbor porpoise are not common to
Narragansett Bay but may occur,
especially in winter and spring months
(Kinney 2013). Harbor porpoise is the
most stranded cetacean in Rhode Island,
with a strong seasonal occurrence in the
spring. Construction activity could
occur at any time of year and would be
short-term and intermittent. Therefore,
the average species density was
determined to be appropriate for

estimating takes of harbor porpoise.
Based on density data for Narragansett
Bay (NMSDD, Navy 2017), the average
density of harbor porpoise was
determined to be 0.012/km2. Using this
information, 4 takes by Level B
harassment were calculated for Years 1
and 4, 2 takes for Year 2, and 7 takes
for Year 3 (Table 13). Because the
calculated take in Year 2 was less than
the group size, the annual take by Level
B harassment proposed for harbor
porpoise has been increased to the

average group size (3) and multiplied by
two for 6 takes (NAVSEA NUWC 2017)
as a conservative approach to account
for more vibratory and impact pile
driving activities that occur during that
year in two sections (S366 and Pier 1)).
Therefore, the Navy requested and
NMEFS proposes 4 takes in Years 1 and
4, 6 takes in Year 2, and 7 takes in Year
3, and a total of 21 takes by Level B
harassment of harbor porpoise (Table
13). Level A harassment could occur
during years 1, 3 and 4 (Table 13).

TABLE 13—PROPOSED TAKE FOR HARBOR PORPOISE

Proposed Calculated Proposed
Construction year Level A Level B Level B
harassment harassment harassment

YEAI T (S45) ittt b ettt et nr e 1 4 4
Year 2 (S366 and Pier 01) . 0 2 6
YEAI 3 (LING) ...ttt ettt e h ettt h e ettt b e e r e ntne e 2 7 7
YEAI 4 (SAQI/PIET 2) ..ttt ettt h ettt a ettt e s he e bt eae e e bt e e bt e eae e eabe e nheeebeenreeans 1 4 4
LI = SRS PR S PROR 4 17 21

Harbor Seal

Harbor seals are the most common
seal in Narragansett Bay, which is a
well-known winter feeding ground for
the species (Moll et al., 2017). Seals are
commonly observed from late
September through April (Moll et. al.,
2017; DeAngelis, 2020). Of the 22
known haulouts within Narragansett
Bay, The Sisters is the nearest haulout
to the project area (0.9 mi). Harbor seals
are rarely observed at The Sisters
haulout in the early fall (September—
October) but consistent numbers are

regularly observed in mid-November (0—
10 animals). These numbers gradually
increase with peak numbers in the
upper 40s occurring in March, typically
at low tide (DeAngelis, 2020). The
NMSDD (Navy, 2017a) models harbor
and gray seals as a guild due to the
difficulty in distinguishing these species
at sea. Harbor seal is expected to be the
most common pinniped in Narragansett
Bay with year-round occurrence
(Kenney and Vigness-Raposa, 2010).
Therefore, the maximum species density
for the harbor-gray seal guild was

determined to be appropriate for
estimating takes of harbor seal. Based on
density data for Narragansett Bay (Navy,
2017a), the maximum density of seals
was determined to be 0.623/km2. This
density value is for all seals (harbor and
gray seals as a guild); therefore, this
density value results in some degree of
overestimation when applied to harbor
seals only. The Navy requested and
NMFS proposes a high of 25 takes by
Level A harassment and 353 takes by
Level B harassment during Year 3, and
a low of 13 takes by Level A harassment
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and 138 takes by Level B harassment
during Year 2 (Table 14).
TABLE 14—PROPOSED TAKE FOR HARBOR SEAL
Proposed Carlc():u(l)z;tgg/
Construction year Level A prop
harassment Level B
harassment
Year 1 (S45) .cccoovvveniiiiene 15 188
Year 2 (S366 and Pier 01) . 13 138
Year 3 (LNG) ....cccoevveviiene 25 353
YEAI 4 (SAQI/PUET 2) ..ttt ettt b et b e bt et e e e bt sh e e e bt e e he e e bt e e et e nhe e nan et e e et e nre e sre e e 25 221
I ] - | P TR UUR PSPPI 78 900

Gray Seal

Based on stranding records, gray seals
are seasonally present in Rhode Island
with the largest populations occurring
from February through June with a
sharp peak in March and April. The
NMSDD (Navy, 2017a) provides
combined densities for harbor seal and
gray seal (as discussed above). Gray
seals are the second most likely seal to
be observed in Rhode Island waters,
next to harbor seals, and more of an
occasional visitor (Kenney, 2020);
therefore, the average species density for
the harbor-gray seal guild was

determined to be appropriate for
determining takes of gray seal. Based on
density data for Narragansett Bay (Navy,
2017a), the average density of seals was
determined to be 0.131/km?2. This
density value is for all seals (harbor and
gray seals as a guild); therefore, it results
in some degree of overestimation when
applied to gray seals only. Calculated
takes by Level A harassment and Level
B harassment may occur each
construction year with up to 5 takes by
Level A harassment and 74 takes by
Level B harassment during Year 3.
Fewer annual takes were calculated for
Year 2 and 3 by Level A harassment and

28 takes by Level B (Table 15). Because
the calculated annual take is below the
average group size, the annual take by
Level B harassment proposed for gray
seal has been increased to the average
group size (50 gray seals) (NAVSEA
NUWC 2017) and conservatively
doubled for Year 1, 2, and 4, during
which years calculated takes were less
than group size. Therefore, the Navy
requested and NMFS proposes 100 takes
of gray seals in Years 1, 2 and 4, and 74
takes in Year 3, and a total of 374 takes
by Level B harassment of gray seals. A
total of 17 takes of gray seals by Level
A harassment is also proposed.

TABLE 15—PROPOSED TAKE FOR GRAY SEAL

Proposed Calculated Proposed
Construction year Level A Level B Level B
harassment harassment harassment
YEAN 1 (S45) et e n e nr e e e e e 3 40 100
Year 2 (S366 and Pier 01) .... 3 28 100
Year 3 (LNG) ....cocevvveeennne 5 74 74
YEAI 4 (SAI/PIET 2) ..ttt ettt ettt n e 6 41 100
LI €= TR 17 183 374
Harp Seal Therefore, the minimum species density takes by Level A harassment could

Harp seals may be present in the
project vicinity January through May. In
general, harp seals are much rarer than
the harbor seal and gray seal in
Narragansett Bay and are rarely
observed in the bay (Kenney, 2015).

was determined to be appropriate for
determining takes of harp seal. Based on
density data for Narragansett Bay
obtained from the NMSDD (Navy 2017),
the minimum density of harp seal was
determined to be 0.050/km?2. The Navy
requested and NMFS proposes that 2

occur in Year 3, and 1 take by Level A
harassment in Years 1, 2, and 4, for a
total of 5 takes (Table 16). Calculated
takes by Level B harassment range from
11 to 29 and total 72 takes over the
project (Table 16).

TABLE 16—PROPOSED TAKE FOR HARP SEAL

Proposed Calculated/
Construction year Level A p[geglsgd
harassment h

arassment
T L I (S 725 T OO P O USTO PP UPRORRPRPN: 1 16
Year 2 (S366 and Pier 1) ... 1 11
YA B (LING) ettt h e b ket h et e bt et eh e e e e e R e e a e e R e R e e R eh e R e R e e et nhe e tenhe e e e nne e e e ne e 2 29
YA 4 (SA99/PIEI 2) ..ottt ettt ettt h et h e et sh e a e e e R e e e e R e e e R ke R et et e nhe e r e he e e e ne e n e neeare e 2 18
L1 ] €= SRS 6 74
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Hooded Seal

Hooded seals may be present in the
project vicinity from January through
May, although their exact seasonal
densities are unknown. In general,
hooded seals are much rarer than the
harbor seal and gray seal in Narragansett
Bay and are rarely observed in the Bay
(Kenney, 2005). Based on density data
for Narragansett Bay obtained from the
NMSDD, the minimum density of
hooded seal was determined to be
0.001/km2. Hooded seals have the
potential to occur but are considered the
least likely seal to be present in
Narragansett Bay. No Level A (PTS

onset) or Level B (behavioral) takes are
anticipated during any construction
year. However, in order to guard against
unauthorized take, the Navy is
requesting and NMF'S is proposing 1
Level B (behavioral) take of hooded seal
per month of construction when this
species may occur (Jan through May) for
each construction year for a total of 20
takes by Level B harassment (Table 17).
No take by Level A harassment is
anticipated or proposed for
authorization for this species.

TABLE 17—PROPOSED TAKE FOR
HOODED SEAL

Proposed
Construction year Level B
harassment

Year 1 (S45) ..oovoveviiiiieinenne 5
Year 2 (S366 and Pier 1) ..... 5
Year 3 (LNG) ..cccoeevvvrieeinnne 5
Year 4 (S499/Pier 2) ............ 5
Total .o 20

Table 18 below summarizes the
proposed authorized take for all the
species described above as a percentage
of stock abundance.

TABLE 18—TAKE ESTIMATES AS A PERCENTAGE OF STOCK ABUNDANCE

: Stock Level A Level B

Species (NesT) harassment harassment Percent of stock
Atlantic White-sided Dolphin .................. Western North Atlantic (93,233) ........... 0 48 | Less than 1 percent.
Common Dolphin ......ccoceeiiiiiiniiiicene Western North Atlantic (172,974) ......... 0 140 | Less than 1 percent.
Harbor Porpoise ........ccccceeeeviiriiieieenee. Gulf of Maine/Bay of Fundy (95,543) ... 4 21 | Less than 1 percent.
Harbor Seal ......ccccovviiiiiiiiiiceeee, Western North Atlantic (75,834) ........... 78 900 | Less than 2 percent.
Gray Seal ......ccccevciiiiiiieee Western North Atlantic (451,131) ... 17 374 | Less than 1 percent.
Harp Seal .......ccoooiiiiiiieeeeeee Western North Atlantic (unknown) ........ 6 74 | Less than 1 percent.
Hooded Seal ........ccccovviviiiiiiiiiiceeee, Western North Atlantic (unknown) ........ 0 20 | Less than 1 percent.

Proposed Mitigation

Under section 101(a)(5)(A) of the
MMPA, NMFS must set forth the
permissible methods of taking pursuant
to the activity, and other means of
effecting the least practicable adverse
impact on the species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stock for
taking for certain subsistence uses (latter
not applicable for this action). NMFS
regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting the activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, we
carefully consider two primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the

likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned),
and;

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The following mitigation measures are
proposed for the Navy’s in-water
construction activities.

General

The Navy will follow mitigation
procedures as described below. In
general, if poor environmental
conditions restrict full visibility of the
shutdown zone, pile driving activities
would be delayed.

Training

The Navy will ensure that
construction supervisors and crews, the
monitoring team, and relevant Navy
staff are trained and prior to the start of
construction activity subject to this rule,
so that responsibilities, communication
procedures, monitoring protocols, and
operational procedures are clearly
understood. New personnel joining

during the project will be trained prior
to commencing work.

Avoiding Direct Physical Interaction

The Navy will avoid direct physical
interaction with marine mammals
during construction activity. If a marine
mammal comes within 10 m of such
activity, operations will cease and
vessels will reduce speed to the
minimum level required to maintain
steerage and safe working conditions, as
necessary to avoid direct physical
interaction.

Shutdown Zones

The Navy will establish shutdown
zones for all pile driving activities. The
purpose of a shutdown zone is generally
to define an area within which
shutdown of the activity would occur
upon sighting of a marine mammal (or
in anticipation of an animal entering the
defined area). Shutdown zones will vary
based on the activity type and marine
mammal hearing group (Table 19). For
those activities with larger Level A (PTS
onset) harassment zones, the shutdown
zone would be limited to 150 m from
the point of noise generation to ensure
adequate monitoring for each bulkhead
section and the remaining area would be
considered part of the “disturbance
zone.” A take will be recorded if a
marine mammal enters the disturbance
zone but does not approach or enter the
shutdown zone. The disturbance zone is
the Level B harassment zone and, where
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present, the Level A harassment zone
(PTS onset) beyond 150 m from the
point of noise generation (see Figures 6—
1 through 6—4 of the Navy’s
application). For activities where the
Level A (PTS onset) harassment zones

are smaller, the disturbance zone would
include the entire region of influence
(ROI) and is the full extent of potential
underwater noise impact (Level A and
Level B calculated harassment zones).
Work will be allowed to proceed

without cessation while marine
mammals are in the disturbance zone
and marine mammal behavior within
the disturbance zone will be monitored
and documented.

TABLE 19—PILE DRIVING SHUTDOWN ZONE AND DISTURBANCE ZONES DURING PROJECT ACTIVITIES

: Shut down Shut down ;
Pile type Inﬁgtllﬁégn Pile diameter zone for zone for Dlstzuc;ggnce
cetaceans pinnipeds

SEEI PIPE it Impact 30-in 150 m 150 m 2,500 m
Impact 42-in 150 m 50 m 2,500 m

Stel H oo Vibratory 14-in 10m 10m ROI
Vibratory 22.5-in 30 m 10m ROI

Z-Shaped Steel Sheet ..o Impact 22.5-in 150 m 150 m 2,500 m
Vibratory 31.5-in 20 m 10m ROI

Impact 31.5-in 150 m 150 m 2,500 m

*ROI = region of influence and is the full extent of potential underwater noise impact (Level A and Level B calculated harassment zones).

Soft Start

The Navy will use soft start
techniques when impact pile driving.
Soft start requires contractors to provide
an initial set of three strikes from the
hammer at reduced energy, followed by
a 30-second waiting period. Then two
subsequent reduced-energy strike sets
would occur. A soft start will be
implemented at the start of each day’s
impact pile driving and at any time
following cessation of impact pile
driving for a period of 30 minutes or
longer. Soft start is not required during
vibratory pile driving activities.

Based on our evaluation of the
applicant’s proposed measures, NMFS
has preliminarily determined that the
proposed mitigation measures provide
the means of effecting the least
practicable adverse impact on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the action area. Effective
reporting is critical both to compliance
as well as for ensuring that the most
value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

» Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

= Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

» Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

= How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

» Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

= Mitigation and monitoring
effectiveness.

The Navy will submit a Marine
Mammal Monitoring Plan to NMFS for
approval in advance of the start of
construction.

Monitoring Zones

The Navy will conduct monitoring to
include the area within the Level B
harassment zones (areas where SPLs are
equal to or exceed the 160 dB rms
threshold for impact driving and the 120
dB rms threshold during vibratory pile
driving) (see Disturbance Zones in Table
19). These disturbance zones provide
utility for monitoring conducted for
mitigation purposes (i.e., shutdown
zone monitoring) by establishing
monitoring protocols for areas adjacent
to the shutdown zones. Monitoring of
the disturbance zones enables observers
to be aware of and communicate the
presence of marine mammals in the
project area, but outside the shutdown
zone, and thus prepare for potential
shutdowns of activity.

Visual Monitoring

Monitoring must take place from 30
minutes (min) prior to initiation of pile
driving activity (i.e., pre-start clearance
monitoring) through 30 min post-
completion of pile driving activity. If a
marine mammal is observed entering or
within the shutdown zones, pile driving
will be delayed or halted. If pile driving
is delayed or halted due to the presence
of a marine mammal, the activity may
not commence or resume until either
the animal has voluntarily exited and
been visually confirmed beyond the
shutdown zone or 15 min have passed
without re-detection of the animal. Pile
driving activity will be halted upon
observation of either a species for which
incidental take is not authorized or a
species for which incidental take has
been authorized but the authorized
number of takes has been met, entering
or within the disturbance zone.
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PSO Monitoring Requirements and
Locations

PSOs will be responsible for
monitoring, the shutdown zones, the
disturbance zones and the pre-clearance
zones, as well as effectively
documenting Level A and B harassment
take. As described in more detail in the
Reporting section below, they will also
(1) document the frequency at which
marine mammals are present in the
project area, (2) document behavior and
group composition, (3) record all
construction activities, and (4)
document observed reactions (changes
in behavior or movement) of marine
mammals during each sighting. The
PSOs will monitor for marine mammals
during all in-water pile activities
associated with the project. The Navy
will monitor the project area to the
extent possible based on the required
number of PSOs, required monitoring
locations, and environmental
conditions. Visual monitoring will be
conducted by, at a minimum, by two
PSOs. It is assumed that two to three
PSOs would be sufficient to monitor the
respective ROIs given the abundance of
suitable vantage points. Any activity
that would result in threshold
exceedance at or more than 1,000 m
would require a minimum of three PSOs
to effectively monitor the entire ROI.
However, additional monitors may be
added if warranted by site conditions
and/or the level of marine mammal
activity in the area. Trained PSOs will
be placed at the best vantage point(s)
practicable such as on nearby
breakwaters, Gould Island, Coddington
Point, or Taylor Point (see Figure 11-1
of the Navy’s application) to monitor for
marine mammals and implement
shutdown/delay procedures when
applicable. The PSOs must record all
observations of marine mammals,
regardless of distance from the pile
being driven.

In addition, PSOs will work in shifts
lasting no longer than 4 hrs with at least
a 1-hr break between shifts, and will not
perform duties as a PSO for more than
12 hrs in a 24-hr period (to reduce PSO
fatigue).

Monitoring of pile driving will be
conducted by qualified, NMFS-
approved PSOs. The Navy shall adhere
to the following conditions when
selecting PSOs:

= PSOs must be independent (i.e., not
construction personnel) and have no
other assigned tasks during monitoring
periods;

= At least one PSO must have prior
experience performing the duties of a
PSO during construction activities

pursuant to a NMFS-issued incidental
take authorization;

» Other PSOs may substitute other
relevant experience, education (degree
in biological science or related field), or
training;

= Where a team of three PSOs are
required, a lead observer or monitoring
coordinator shall be designated. The
lead observer must have prior
experience performing the duties of a
PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization; and

= PSOs must be approved by NMFS
prior to beginning any activity subject to
this proposed rule.

The Navy will ensure that the PSOs
have the following additional
qualifications:

= Visual acuity in both eyes
(correction is permissible) sufficient for
discernment of moving targets at the
water’s surface with ability to estimate
target size and distance; use of
binoculars may be necessary to correctly
identify the target;

= Experience and ability to conduct
field observations and collect data
according to assigned protocols;

= Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

= Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

= Writing skills sufficient to prepare a
report of observations including but not
limited to the number and species of
marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

= Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

Acoustic Monitoring

The Navy intends to conduct a sound
source verification (SSV) study for all
pile types and will follow accepted
methodological standards to achieve
their objectives. The Navy will submit
an acoustic monitoring plan to NMFS
for approval prior to the start of
construction.

Reporting

The Navy would submit a draft report
to NMFS within 90 workdays of the
completion of required monitoring for
each portion of the project as well as a

comprehensive summary report at the
end of the project. The report will detail
the monitoring protocol and summarize
the data recorded during monitoring.
Final annual reports (each portion of the
project and comprehensive) must be
prepared and submitted within 30 days
following resolution of any NMFS
comments on the draft report. If no
comments are received from NMFS
within 30 days of receipt of the draft
report, the report shall be considered
final. If comments are received, a final
report addressing NMFS comments
must be submitted within 30 days after
receipt of comments. All draft and final
marine mammal monitoring reports
must be submitted to
PR.ITP.MonitoringReports@noaa.gov
and ITP.Egger@noaa.gov. The reports
must contain the following
informational elements, at minimum,
(and be included in the Marine Mammal
Monitoring Plan), including:

= Dates and times (begin and end) of
all marine mammal monitoring;

= Construction activities occurring
during each daily observation period,
including:

O How many and what type of piles
were driven and by what method (e.g.,
impact or vibratory); and

O Total duration of driving time for
each pile (vibratory driving) and
number of strikes for each pile (impact
driving);

= PSO locations during marine
mammal monitoring;

= Environmental conditions during
monitoring periods (at beginning and
end of PSO shift and whenever
conditions change significantly),
including Beaufort sea state and any
other relevant weather conditions
including cloud cover, fog, sun glare,
and overall visibility to the horizon, and
estimated observable distance;

= Upon observation of a marine
mammal, the following information:

O PSO who sighted the animal and
PSO location and activity at time of
sighting;

O Time of sighting;

O Identification of the animal (e.g.,
genus/species, lowest possible
taxonomic level, or unidentified), PSO
confidence in identification, and the
composition of the group if there is a
mix of species;

O Distance and bearing of each
marine mammal observed to the pile
being driven for each sighting (if pile
driving was occurring at time of
sighting);

© Estimated number of animals
(minimum/maximum/best);

O Estimated number of animals by
cohort (adults, juveniles, neonates,
group composition, etc.;
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O Animal’s closest point of approach
and estimated time spent within the
harassment zone; and

O Description of any marine mammal
behavioral observations (e.g., observed
behaviors such as feeding or traveling),
including an assessment of behavioral
responses to the activity (e.g., no
response or changes in behavioral state
such as ceasing feeding, changing
direction, flushing, or breaching);

= Detailed information about
implementation of any mitigation (e.g.,
shutdowns and delays), a description of
specific actions that ensued, and
resulting changes in behavior of the
animal, if any; and

= All PSO datasheets and/or raw
sightings data.

Reporting of Injured or Dead Marine
Mammals

In the event that personnel involved
in the construction activities discover
an injured or dead marine mammal, the
Navy must report the incident to NMFS
Office of Protected Resources (OPR)
(PR.ITP.MonitoringReports@noaa.gov),
NMEFS (301-427-8401) and to the
Greater Atlantic Region New England/
Mid-Atlantic Stranding Coordinator
(866—755—6622) as soon as feasible. If
the death or injury was clearly caused
by the specified activity, the Navy must
immediately cease the specified
activities until NMFS OPR is able to
review the circumstances of the incident
and determine what, if any, additional
measures are appropriate to ensure
compliance with the terms of this rule.
The Navy will not resume their
activities until notified by NMFS. The
report must include the following
information:

» Time, date, and location (latitude/
longitude) of the first discovery (and
updated location information if known
and applicable);

= Species identification (if known) or
description of the animal(s) involved;

= Condition of the animal(s)
(including carcass condition if the
animal is dead);

= Observed behaviors of the
animal(s), if alive;

» If available, photographs or video
footage of the animal(s); and

= General circumstances under which
the animal was discovered.

Negligible Impact Analysis and
Determination

NMEF'S has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival

(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be taken
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’ implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

To avoid repetition, this introductory
discussion of our analyses applies to all
of the species listed in Table 3, given
that many of the anticipated effects of
this project on different marine mammal
stocks are expected to be relatively
similar in nature. Where there are
meaningful differences between species
or stocks in anticipated individual
responses to activities, impacts of
expected take on the population due to
differences in population status, or
impacts on habitat, they are described
independently in the analysis below.

Pile driving activities associated with
the project, as outlined previously, have
the potential to disturb or displace
marine mammals. Specifically, the
specified activities may result in take, in
the form of Level A and Level B
harassment from underwater sounds
generated by pile driving. Potential
takes could occur if marine mammals
are present in zones ensonified above
the thresholds for Level A and Level B
harassment, identified above, while
activities are underway.

No serious injury or mortality would
be expected even in the absence of the
proposed mitigation measures. During
all impact driving, implementation of
soft start procedures and monitoring of
established shutdown zones will be
required, significantly reducing the
possibility of injury. Given sufficient
notice through use of soft start (for

impact driving), marine mammals are
expected to move away from an
irritating sound source prior to it
becoming potentially injurious. In
addition, PSOs will be stationed within
the action area whenever pile driving
activities are underway. Depending on
the activity, the Navy will employ the
use of at least two and up to three PSOs
to ensure all monitoring and shutdown
zones are properly observed. For
Atlantic white-sided dolphins, common
dolphins and hooded seals, no Level A
harassment is anticipated. Atlantic
white-sided dolphin and common
dolphin are both species in which
regular occurrence is in much deeper
waters than the project area, and, given
the small Level A harassment zone sizes
for mid-frequency cetaceans, we do not
anticipate take by Level A harassment.
For hooded seals, with the absence of
any major rookeries and only one
pinniped haulout (The Sisters) within
the project area, and being a rare species
in Narragansett Bay, we do not
anticipate any take by Level A
harassment.

The Navy’s proposed pile driving
activities and associated impacts will
occur within a limited portion of the
confluence of the Narraganset Bay area.
Exposures to elevated sound levels
produced during pile driving activities
may cause behavioral disturbance of
some individuals, but they are expected
to be mild and temporary. However, as
described previously, the mitigation and
monitoring measures are expected to
further reduce the likelihood of injury
as well as reduce behavioral
disturbances.

Effects on individuals that are taken
by Level B harassment, as enumerated
in the Estimated Take section, on the
basis of reports in the literature as well
as monitoring from other similar
activities, will likely be limited to
reactions such as increased swimming
speeds, increased surfacing time, or
decreased foraging (if such activity were
occurring) (e.g., Thorson and Reyff
2006). Most likely, individual animals
will simply move away from the sound
source and be temporarily displaced
from the areas of pile driving, although
even this reaction has been observed
primarily only in association with
impact pile driving. The pile driving
activities analyzed here are similar to, or
less impactful than, numerous other
construction activities conducted along
both Atlantic and Pacific coasts, which
have taken place with no known long-
term adverse consequences from
behavioral harassment. These reactions
and behavioral changes are expected to
subside quickly when the exposures
cease. Level B harassment will be
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minimized through use of mitigation
measures described herein, and, if
sound produced by project activities is
sufficiently disturbing, animals are
likely to simply avoid the area while the
activity is occurring, particularly as the
project is located on a waterfront with
vessel traffic from both Navy and non-
Navy activities.

The project is also not expected to
have significant adverse effects on any
marine mammal habitat. The project
activities will not modify existing
marine mammal habitat since the
project will occur within the same
footprint as existing marine
infrastructure. Impacts to the immediate
substrate during installation and
removal of piles are anticipated, but
these would be limited to minor,
temporary suspension of sediments,
which could impact water quality and
visibility for a short amount of time, but
which would not be expected to have
any effects on individual marine
mammals. The nearshore and intertidal
habitat where the project will occur is
an area of consistent vessel traffic from
Navy and non-Navy vessels, and some
local individuals would likely be
somewhat habituated to the level of
activity in the area, further reducing the
likelihood of more severe impacts. The
closest pinniped haulout, The Sisters, is
used by harbor seals and is less than a
mile from the project area; however, for
the reasons described immediately
above (including the nature of expected
responses and the duration of the
project), impacts to reproduction or
survival of individuals is not
anticipated, much less effects on the
species or stock. There are no other
biologically important areas for marine
mammals near the project area.

In addition, impacts to marine
mammal prey species are expected to be
minor and temporary. Overall, the area
impacted by the project is very small
compared to the available habitat in
Narragansett Bay. The most likely
impact to prey will be temporary
behavioral avoidance of the immediate
area. During pile driving activities, it is
expected that some fish and marine
mammals would temporarily leave the
area of disturbance, thus impacting
marine mammals’ foraging
opportunities in a limited portion of the
foraging range; but, because of the short
duration of the activities and the
relatively small area of the habitat that
may be affected, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

In summary and as described above,
the following factors primarily support
our preliminary determination that the

impacts resulting from this activity are
not expected to adversely affect the
species or stock through effects on
annual rates of recruitment or survival:

= No mortality is anticipated or
authorized;

= No Level A harassment is
anticipated or authorized for Atlantic
white-sided dolphins, Short-beaked
common dolphins, and hooded seals;

= Anticipated incidents of Level B
harassment consist of, at worst,
temporary modifications in behavior;

» The required mitigation measures
(i.e., shutdown zones) are expected to be
effective in reducing the effects of the
specified activity;

» Minimal impacts to marine
mammal habitat/prey are expected;

= The action area is located within an
active marine waterfront area, and

= There are no known biologically
important areas in the vicinity of the
project, with the exception of one
harbor seal haulout (The Sisters)—
however, as described above, exposure
to the work conducted in the vicinity of
the haulout is not expected to impact
the reproduction or survival of any
individual seals.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the proposed activity will have a
negligible impact on all affected marine
mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under sections 101(a)(5)(A) of the
MMPA for specified activities other
than military readiness activities. The
MMPA does not define small numbers,
so, in practice, where estimated
numbers are available, NMFS compares
the number of individuals taken to the
most appropriate estimation of
abundance of the relevant species or
stock in our determination of whether
an authorization is limited to small
numbers of marine mammals. When the
predicted number of individuals to be
taken is fewer than one third of the
species or stock abundance, the take is
considered to be of small numbers.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

Take of five of the marine mammal
stocks authorized will comprise at most
approximately 2 percent or less of the
stock abundance (Table 18). There are

no official stock abundance for harp
seals or hooded seals; however, we
believe for the abundance information
that is available for Canada

(N = 7+million for harp seals and

N = 593,500 for hooded seals) combined
with the fact they are highly migratory
species and would be rare in the project
area, the estimated takes are likely very
small percentages of the stock
abundance. The number of animals
authorized to be taken from these stocks
would be considered small relative to
the relevant stock’s abundances even if
each estimated take occurred to a new
individual, which is an unlikely
scenario.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

Adaptive Management

The regulations governing the take of
marine mammals incidental to Navy
construction activities would contain an
adaptive management component. The
reporting requirements associated with
this rule are designed to provide NMFS
with monitoring data from completed
projects to allow consideration of
whether any changes are appropriate.
The use of adaptive management allows
NMEFS to consider new information
from different sources to determine
(with input from the Navy regarding
practicability) on an annual or biennial
basis if mitigation or monitoring
measures should be modified (including
additions or deletions). Mitigation
measures could be modified if new data
suggests that such modifications would
have a reasonable likelihood of reducing
adverse effects to marine mammals and
if the measures are practicable.

The following are some of the
possible sources of applicable data to be
considered through the adaptive
management process: (1) Results from
monitoring reports, as required by
MMPA authorizations; (2) results from
general marine mammal and sound
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research; and (3) any information which
reveals that marine mammals may have
been taken in a manner, extent, or
number not authorized by these
regulations or subsequent LOAs.

Endangered Species Act

Section 7(a)(2) of the ESA (16 U.S.C.
1531 et seq.) requires that each Federal
agency ensure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
incidental take authorizations, NMFS
consults internally whenever we
propose to authorize take for
endangered or threatened species.

No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this action.

Request for Information

NMFS requests interested persons to
submit comments, information, and
suggestions concerning the Navy request
and the proposed regulations (see
ADDRESSES). All comments will be
reviewed and evaluated as we prepare a
final rule and make final determinations
on whether to issue the requested
authorization. This proposed rule and
referenced documents provide all
environmental information relating to
our proposed action for public review.

Classification

Pursuant to the procedures
established to implement Executive
Order 12866, the Office of Management
and Budget has determined that this
proposed rule is not significant.

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), the
Chief Counsel for Regulation of the
Department of Commerce has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The Navy is the sole entity that would
be subject to the requirements in these
proposed regulations, and the Navy is
not a small governmental jurisdiction,
small organization, or small business, as
defined by the RFA. Because of this
certification, a regulatory flexibility
analysis is not required and none has
been prepared.

This proposed rule does not contain
a collection-of-information requirement
subject to the provisions of the

Paperwork Reduction Act (PRA)
because the applicant is a federal
agency.

List of Subjects in 50 CFR Part 217

Administrative practice and
procedure, Alaska, Endangered and
threatened species, Exports, Fish,
Imports, Indians, Labeling, Marine
mammals, Oil and gas exploration,
Penalties, Reporting and recordkeeping
requirements, Seafood, Transportation,
Wildlife.

Dated: September 28, 2021.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 217 is proposed to be
amended as follows:

PART 217—REGULATIONS
GOVERNING THE TAKE OF MARINE
MAMMALS INCIDENTAL TO
SPECIFIED ACTIVITIES

m 1. The authority citation for part 217
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless
otherwise noted.

m 2. Add subpart R to part 217 to read
as follows:

Subpart R—Taking and Importing Marine

Mammals Incidental to U.S. Navy

Construction at Naval Station Newport in

Newport, Rhode Island

Sec.

217.70 Specified activity and geographical
region.

217.71 Effective dates.

217.72 Permissible methods of taking.

217.73 Prohibitions.

217.74 Mitigation requirements.

217.75 Requirements for monitoring and
reporting.

217.76 Letters of Authorization.

217.77 Renewals and modifications of
Letters of Authorization.

217.78-217.79 [Reserved]

Subpart R—Taking and Importing

Marine Mammals Incidental to U.S.
Navy Construction at Naval Station
Newport in Newport, Rhode Island

§217.70 Specified activity and
geographical region.

(a) Regulations in this subpart apply
only to the U.S. Navy (Navy) and those
persons it authorizes or funds to
conduct activities on its behalf for the
taking of marine mammals that occurs
in the areas outlined in paragraph (b) of
this section and that occurs incidental
to construction activities including for
bulkhead replacement and repairs at
Naval Station (NAVSTA) Newport,
Rhode Island.

(b) The taking of marine mammals by
the Navy may be authorized in a Letter
of Authorization (LOA) only if it occurs
at NAVSTA Newport, Rhode Island.

§217.71

Regulations in this subpart are
effective from [EFFECTIVE DATE OF
THE FINAL RULE] to [DATE 5 YEARS
AFTER EFFECTIVE DATE OF THE
FINAL RULE].

§217.72 Permissible methods of taking.

Under an LOA issued pursuant to
§§ 216.106 of this chapter and 217.76,
the Holder of the LOA (hereinafter
“Navy”’) may incidentally, but not
intentionally, take marine mammals
within the area described in § 217.70 (b)
by harassment associated with
construction activities, provided the
activity is in compliance with all terms,
conditions, and requirements of the
regulations in this subpart and the
applicable LOA.

§217.73 Prohibitions.

(a) Except for the takings
contemplated in § 217.72 and
authorized by a LOA issued under
§§ 216.106 of this chapter and 217.76, it
is unlawful for any person to do any of
the following in connection with the
activities described in § 217.70:

(1) Violate, or fail to comply with, the
terms, conditions, and requirements of
this subpart or a LOA issued under
§§ 216.106 of this chapter and 217.76;

(2) Take any marine mammal not
specified in such LOA;

(3) Take any marine mammal
specified in such LOA in any manner
other than as specified;

(4) Take a marine mammal specified
in such LOA if NMFS determines such
taking results in more than a negligible
impact on the species or stocks of such
marine mammal; or

(5) Take a marine mammal specified
in such LOA if NMFS determines such
taking results in an unmitigable adverse
impact on the species or stock of such
marine mammal for taking for
subsistence uses.

(b) [Reserved]

Effective dates.

§217.74 Mitigation requirements.

(a) When conducting the activities
identified in § 217.71(a), the mitigation
measures contained in any LOA issued
under §§ 216.106 of this chapter
and 217.76 must be implemented. These
mitigation measures must include but
are not limited to:

(1) A copy of any issued LOA must be
in the possession of the Navy, its
designees, and work crew personnel
operating under the authority of the
issued LOA.
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(2) The Navy will follow mitigation
procedures as described in this section.
In general, if poor environmental
conditions restrict full visibility of the
shutdown zone, pile driving activities
would be delayed.

(3) The Navy will ensure that
construction supervisors and crews, the
monitoring team, and relevant Navy
staff are trained prior to the start of
construction activity subject to this rule,
so that responsibilities, communication
procedures, monitoring protocols, and
operational procedures are clearly
understood. New personnel joining
during the project will be trained prior
to commencing work.

(4) The Navy will avoid direct
physical interaction with marine
mammals during construction activity.
If a marine mammal comes within 10 m
of such activity, operations will cease
and vessels will reduce speed to the
minimum level required to maintain
steerage and safe working conditions, as
necessary, to avoid direct physical
interaction.

(5) For all pile driving activity, the
Navy must implement shutdown zones
with radial distances as identified in a
LOA issued under §§ 216.106 of this
chapter and 217.76. If a marine mammal
comes within or approaches the
shutdown zone, such operations must
cease.

(6) The Navy will use soft start
techniques when impact pile driving.
Soft start requires contractors to provide
an initial set of three strikes from the
hammer at reduced energy, followed by
a 30-second waiting period. Then two
subsequent reduced-energy strike sets
would occur. A soft start will be
implemented at the start of each day’s
impact pile driving and at any time
following cessation of impact pile
driving for a period of 30 minutes or
longer. Soft start is not required during
vibratory pile driving activities.

(7) The Navy must deploy protected
species observers (observers) as
indicated in its Marine Mammal
Monitoring Plan approved by NMFS.

(8) For all pile driving activities, a
minimum of two protected species
observers (observers) must be stationed
at the best vantage points practicable to
monitor for marine mammals and
implement shutdown/delay procedures.
However, additional monitors will be
added if warranted by site conditions
and/or the level of marine mammal
activity in the area. Any activity that
would result in threshold exceedance at
or more than 1,000 m would require a
minimum of three PSOs to effectively
monitor the entire region of influence
(the full extent of potential underwater

noise impact (Level A and Level B
calculated harassment zones)).

(9) Monitoring must take place from
30 minutes prior to initiation of pile
driving activity (i.e., pre-start clearance
monitoring) through 30 minutes post-
completion of pile driving activity. Pre-
activity monitoring must be conducted
for 30 minutes to ensure that the
shutdown zone is clear of marine
mammals, and pile driving may
commence when observers have
declared the shutdown zone clear of
marine mammals. In the event of a delay
or shutdown of activity resulting from
marine mammals in the shutdown zone,
animals must be allowed to remain in
the shutdown zone (i.e., must leave of
their own volition) and their behavior
must be monitored and documented. If
a marine mammal is observed within
the shutdown zone, a soft-start cannot
proceed until the animal has left the
zone or has not been observed for 15
minutes. Monitoring must occur
throughout the time required to drive a
pile. If work ceases for more than 30
minutes, the pre-activity monitoring of
the shutdown zones must commence. A
determination that the shutdown zone is
clear must be made during a period of
good visibility (i.e., the entire shutdown
zone and surrounding waters must be
visible to the naked eye).

(10) If a marine mammal approaches
or enters the shutdown zone, all pile
driving activities at that location must
be halted. If pile driving is halted or
delayed due to the presence of a marine
mammal, the activity may not
commence or resume until either the
animal has voluntarily left and been
visually confirmed beyond the
shutdown zone or fifteen minutes have
passed without re-detection of the
animal.

(11) Pile driving activity must be
halted upon observation of either a
species entering or within the
harassment zone, for which incidental
take is not authorized, or a species for
which incidental take has been
authorized but the authorized number of
takes has been met.

(12) Should environmental conditions
deteriorate such that marine mammals
within the entire shutdown zone would
not be visible (e.g., fog, heavy rain), the
Navy must delay pile driving and pile
removal until observers are confident
marine mammals within the shutdown
zone could be detected.

(13) Monitoring must be conducted by
trained observers, who must have no
other assigned tasks during monitoring
periods. Trained observers must be
placed at the best vantage point(s)
practicable to monitor for marine
mammals and implement shutdown or

delay procedures when applicable
through communication with the
equipment operator. The Navy must
adhere to the following additional
observer qualifications:

(i) Independent observers are
required;

(ii) At least one observer must have
prior experience working as an observer;

(iii) Other observers may substitute
education (degree in biological science
or related field) or training for
experience;

(iv) Where a team of three or more
observers are required, one observer
must be designated as lead observer or
monitoring coordinator. The lead
observer must have prior experience
working as an observer; and

(v) PSOs must be approved by NMFS
prior to beginning any activity subject to
this proposed rule.

(b) [Reserved]

§217.75 Requirements for monitoring and
reporting.

(a) The Navy must submit a Marine
Mammal Monitoring Plan to NMFS for
approval in advance of construction.

(b) The Navy must deploy observers
as indicated in its approved Marine
Mammal Monitoring Plan.

(c) Observers must be trained in
marine mammal identification and
behaviors. Observers must have no other
construction-related tasks while
conducting monitoring.

(d) For all pile driving activities, a
minimum of two observers must be
stationed at the active pile driving site
or in reasonable proximity in order to
monitor the shutdown zone.

(e) The Navy must monitor the Level
B harassment zones (areas where SPLs
are equal to or exceed the 160 dB rms
threshold for impact driving and the 120
dB rms threshold during vibratory pile
driving) to the extent practicable and
the shutdown zones. For those activities
with larger Level A (PTS onset)
harassment zones, the shutdown zone
would be limited to 150 m from the
point of noise generation to ensure
adequate monitoring for each bulkhead
section and the remaining area would be
considered part of the disturbance zone.
The Navy must monitor the disturbance
zone, which is the Level B harassment
zone and, where present, the Level A
harassment zone (PTS onset) beyond
150 m from the point of noise
generation. The Navy must monitor at
least a portion of the Level B harassment
zone on all pile driving days.

(f) The Navy must conduct
hydroacoustic data collection (sound
source verification and propagation
loss) in accordance with a
hydroacoustic monitoring plan that
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must be approved by NMFS in advance
of construction.

(g) The Navy must submit a draft
monitoring report to NMFS within 90
work days of the completion of required
monitoring for each portion of the
project as well as a comprehensive
summary report at the end of the
project. The report will detail the
monitoring protocol and summarize the
data recorded during monitoring. Final
annual reports (each portion of the
project and comprehensive) must be
prepared and submitted within 30 days
following resolution of any NMFS
comments on the draft report. If no
comments are received from NMFS
within 30 days of receipt of the draft
report, the report must be considered
final. If comments are received, a final
report addressing NMFS comments
must be submitted within 30 days after
receipt of comments. The reports must
contain the informational elements
described at minimum below (and be
included in the Marine Mammal
Monitoring Plan), including:

(1) Dates and times (begin and end) of
all marine mammal monitoring;

(2) Construction activities occurring
during each daily observation period,
including how many and what type of
piles were driven or removed and by
what method (i.e., impact or vibratory)
and the total duration of driving time for
each pile (vibratory driving) and
number of strikes for each pile (impact
driving);

(3) Environmental conditions during
monitoring periods (at beginning and
end of observer shift and whenever
conditions change significantly),
including Beaufort sea state and any
other relevant weather conditions
including cloud cover, fog, sun glare,
and overall visibility to the horizon, and
estimated observable distance (if less
than the harassment zone distance);

(4) Upon observation of a marine
mammal, the following information
should be collected:

(i) Observer who sighted the animal
and observer location and activity at
time of sighting;

(ii) Time of sighting;

(iii) Identification of the animal (e.g.,
genus/species, lowest possible
taxonomic level, or unidentified),
observer confidence in identification,
and the composition of the group if
there is a mix of species;

(iv) Distances and bearings of each
marine mammal observed in relation to
the pile being driven for each sighting
(if pile driving was occurring at time of
sighting);

(v) Estimated number of animals
(min/max/best);

(vi) Estimated number of animals by
cohort (adults, juveniles, neonates,
group composition etc.);

(vii) Animal’s closest point of
approach and estimated time spent
within the harassment zone; and

(viii) Description of any marine
mammal behavioral observations (e.g.,
observed behaviors such as feeding or
traveling), including an assessment of
behavioral responses to the activity (e.g.,
no response or changes in behavioral
state such as ceasing feeding, changing
direction, flushing, or breaching);

(5) Detailed information about any
implementation of any mitigation (e.g.,
shutdowns and delays), a description of
specific actions that ensued, and
resulting changes in the behavior of the
animal, if any; and

(6) All observer datasheets and/or raw
sightings data.

(h) The Navy must report the
hydroacoustic data collected as required
by a LOA issued under §§ 216.106 of
this chapter and 217.76.

(i) In the event that personnel
involved in the construction activities
discover an injured or dead marine
mammal, the Navy must report the
incident to NMFS Office of Protected
Resources (OPR), and to the Greater
Atlantic Region New England/Mid-
Atlantic Stranding Coordinator, as soon
as feasible. If the death or injury was
clearly caused by the specified activity,
the Navy must immediately cease the
specified activities until NMFS OPR is
able to review the circumstances of the
incident and determine what, if any,
additional measures are appropriate to
ensure compliance with the terms of
this rule and the LOA issued under
§§ 216.106 of this chapter and 217.76.
The Navy will not resume their
activities until notified by NMFS. The
report must include the following
information:

(1) Time, date, and location (latitude/
longitude) of the first discovery (and
updated location information if known
and applicable);

(2) Species identification (if known)
or description of the animal(s) involved;

(3) Condition of the animal(s)
(including carcass condition if the
animal is dead);

(4) Observed behaviors of the
animal(s), if alive;

(5) If available, photographs or video
footage of the animal(s); and

(6) General circumstances under
which the animal was discovered.

§217.76 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regulations,
the Navy must apply for and obtain an
LOA.

(b) An LOA, unless suspended or
revoked, may be effective for a period of
time not to exceed the expiration date
of these regulations.

(c) If an LOA expires prior to the
expiration date of these regulations, the
Navy may apply for and obtain a
renewal of the LOA.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by an
LOA, the Navy must apply for and
obtain a modification of the LOA as
described in § 217.77.

(e) The LOA will set forth the
following information:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least
practicable adverse impact (i.e.,
mitigation) on the species, its habitat,
and on the availability of the species for
subsistence uses; and

(3) Requirements for monitoring and
reporting.

(f) Issuance of the LOA will be based
on a determination that the level of
taking will be consistent with the
findings made for the total taking
allowable under these regulations.

(g) Notice of issuance or denial of an
LOA will be published in the Federal
Register within 30 days of a
determination.

§217.77 Renewals and modifications of
Letters of Authorization.

(a) An LOA issued under §§ 216.106
of this chapter and 217.76 for the
activity identified in § 217.70(a) may be
renewed or modified upon request by
the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and
reporting measures, as well as the
anticipated impacts, are the same as
those described and analyzed for these
regulations; and

(2) NMFS determines that the
mitigation, monitoring, and reporting
measures required by the previous LOA
under these regulations were
implemented.

(b) For LOA modification or renewal
requests by the applicant that include
changes to the activity or the mitigation,
monitoring, or reporting that do not
change the findings made for the
regulations or result in no more than a
minor change in the total estimated
number of takes (or distribution by
species or years), NMFS may publish a
notice of proposed LOA in the Federal
Register, including the associated
analysis of the change, and solicit
public comment before issuing the LOA.

(c) A LOA issued under §§ 216.106 of
this chapter and 217.76 for the activity
identified in § 217.70 (a) may be
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modified by NMFS under the following
circumstances:

(1) NMFS may modify (including
augment) the existing mitigation,
monitoring, or reporting measures (after
consulting with Navy regarding the
practicability of the modifications) if
doing so creates a reasonable likelihood
of more effectively accomplishing the
goals of the mitigation and monitoring
set forth in the preamble for these
regulations;

(i) Possible sources of data that could
contribute to the decision to modify the
mitigation, monitoring, or reporting
measures in a LOA:

(A) Results from Navy’s monitoring
from previous years;

(B) Results from other marine
mammal and/or sound research or
studies; and

(C) Any information that reveals
marine mammals may have been taken
in a manner, extent or number not
authorized by these regulations or
subsequent LOAs; and

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a notice
of proposed LOA in the Federal
Register and solicit public comment;

(2) If NMFS determines that an
emergency exists that poses a significant
risk to the well-being of the species or
stocks of marine mammals specified in
a LOA issued pursuant to §§ 216.106 of
this chapter and 217.76, a LOA may be
modified without prior notice or
opportunity for public comment.
Notification would be published in the
Federal Register within 30 days of the
action.

§§217.78—217.79 [Reserved]
[FR Doc. 2021-21426 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Rural Housing Service
[Docket No. RHS-21-Admin—-0018]

Notice of Request for Approval of a
New Information Collection

AGENCY: Rural Housing Service, Rural
Business-Cooperative Service, and Rural
Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Rural Business-Cooperative Service,
Rural Housing Service, and the Rural
Utilities Service, agencies of the Rural
Development mission area within the
U.S. Department of Agriculture (USDA),
hereinafter collectively referred to as the
Agency to request approval for a new
information collection in support of
compliance with applicable acts for
planning and performing construction
and other development work.

DATES: Comments on this notice must be
received by December 13, 2021.
ADDRESSES: Comments may be
submitted by the following method:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field on this web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Dickson, Rural Development
Innovation Center—Regulations
Management Division, USDA, 1400
Independence Avenue SW, South
Building, Washington, DC 20250-1522.
Telephone: (202)690-4492. Email
thomas.dickson@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing

provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
Rural Development is submitting to
OMB for a new collection.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) The accuracy
of the Agency’s estimate of the burden
of the proposed collection of
information including the validity of the
methodology and assumptions used; (c)
Ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments may be sent by the Federal
eRulemaking Portal: Go to http://
www.regulations.gov and, in the lower
“Search Regulations and Federal
Actions” box, select “RHS” from the
agency drop-down menu, then click on
“Submit.” In the Docket ID column,
select RHS-21-Admin—0018 to submit
or view public comments and to view
supporting and related materials
available electronically. Information on
using Regulations.gov, including
instructions for accessing documents,
submitting comments, and viewing the
docket after the close of the comment
period, is available through the site’s
“User Tips” link.

Title: 7 CFR 1924—Common Forms
Package for Rural Development
Construction Forms.

OMB Number: 0575—-New.

Expiration Date of Approval: Three
years from approval date.

Type of Request: New information
collection.

Abstract: The information collection
under OMB Number 0575-New will
enable the Agencies to effectively
administer the policies, methods, and
responsibilities in the planning and
performing of construction and other
development work for the related
construction programs.

The Rural Housing Service (RHS) is
authorized under various sections of
Title V of the Housing Act of 1949, as
amended, to provides financial
assistance to construct, improve, alter,
repair, replace, or rehabilitate dwellings,
which will provide modest, decent, safe,
and sanitary housing to eligible
individuals in rural areas. The
Consolidated Farm and Rural
Development Act, as amended,
authorizes the credit programs of the
RHS, RBCS and RUS to provide
financial assistance for essential
community facilities such as
construction of community facilities
and water and waste systems; and the
improvement, development, and
financing of businesses, industries, and
employment.

In several sections of both acts, loan
limitations are established as
percentages of development costs,
requiring careful monitoring of those
costs. Also, the Secretary is authorized
to prescribe regulations to ensure that
Federal funds are not wasted or
dissipated and that construction will be
undertaken economically and will not
be of elaborate or extravagant design or
materials. The collection of information
covered by the forms allows for the
planning and performing of
construction and other development
work.

Information for the RD forms and
their usage in this collection package are
included in this supporting statement.

The Agencies provide forms and/or
guidelines to assist in the collection and
submission of information; however,
most of the information may be
collected and submitted in the form and
content which is accepted and typically
used in normal conduct of planning and
performing development work in
private industry when a private lender
is financing the activity. The
information is usually submitted via
hand delivery or U.S. Postal Service to
the appropriate Agency office.
Electronic submittal of information is
also possible through email or USDA’s
Service Center eForms website.

If the information were not collected
and submitted, the Agencies would not
have control over the type and quality
of construction and development work
planned and performed with Federal
funds. The Agencies would not be
assured that the security provided for
loans is adequate, nor would the
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Agencies be certain that decent, safe,
and sanitary dwelling or other adequate
structures were being provided to rural
residents as required by the different
acts.

Estimate of Burden: RD is requesting
approval for one respondent and a one-
hour place holder in order for OMB to
issue a control number for these forms.
The burden for each of the forms will
be accounted for within the individual
Rural Development program collection
packages using the form(s).

Respondents: Individuals or private
entities; businesses or other for profit;
not-for profit; small businesses; Federal,
state, local or tribal governments;
institutions of higher education or other
research organizations and others.

Estimated Number of Responses per
Respondent per Form in Package:

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of a Public Meeting
of the Maine Advisory Committee
AGENCY: Commission on Civil Rights.

ACTION: Announcement of a public
meeting.

Responses
Form No. per
Respondent
1924-1, 2, 3, 4,5,6, 7,9, 10,
11,19 and 25 ... 1
1924-13 1.25
1924-18 1.75

Comments from interested parties are
invited on: (1) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Chadwick Parker,

Acting Administrator, Rural Housing Service.
[FR Doc. 2021-22215 Filed 10~12-21; 8:45 am]
BILLING CODE 3410-XV-P

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that the Maine State Advisory
Committee to the Commission will hold
a virtual meeting on Thursday, October
14, 2021, at 10:00 a.m. (ET) for the
Committee to review and vote on a
statement of concern regarding the use
of General Assistance Funds.

DATES: October 14, 2021, Thursday at
10:00 a.m. (ET).

ADDRESSES:

e To join by web conference: https://
bit.ly/2Yjk7RN.

e To join by phone only, dial 1-800-
360-9505; Access code: 2764 156 5198#.
FOR FURTHER INFORMATION CONTACT:
Barbara de La Viez at bdelaviez@
usccr.gov or by phone at (202) 539-
8246.

SUPPLEMENTARY INFORMATION: These
meetings are available to the public
through the WebEx link above. If joining
only via phone, callers can expect to
incur charges for calls they initiate over
wireless lines, and the Commission will
not refund any incurred charges.
Individuals who are deaf, deafblind and
hard of hearing. may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-877—-8339 and
providing the Service with the call-in
number found through registering at the
web link provided for these meetings.
Members of the public are entitled to
make comments during the open period
at the end of the meetings. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be emailed to
Barbara de La Viez at bdelaviez@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Unit at (202) 539—

8246. Records and documents discussed
during the meetings will be available for
public viewing as they become available
at www.facadatabase.gov. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s website, www.usccr.gov,
or to contact the Regional Programs Unit
at the above phone number or email
address.

Agenda

Thursday, October 14, 2021, at 10:00
a.m. (ET)

1. Roll Call

II. Review and Vote on Statement of
Concern

III. Open Comment

IV. Adjourn

Dated: October 7, 2021.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2021-22256 Filed 10-12—21; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

SUMMARY: The Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of the
firms contributed importantly to the
total or partial separation of the firms’
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

SUPPLEMENTARY INFORMATION:
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https://bit.ly/2Yjk7RN
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LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE
[9/24/2021 through 10/4/2021]
Date
Firm name Firm address accepted for Product(s)
investigation

R.B. Woodcraft, INC .....cccecevriieiniiiieene 1860 Erie Boulevard East, Syracuse, NY 9/30/2021 | The firm manufactures architectural mill-

13210. work.
Sears Manufacturing Co ........c.ccceveeveienes 1718 South Concord Street, Davenport, 10/1/2021 | The firm manufactures motor vehicle

IA 52802. seating.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance Division, Room 71030,
Economic Development Administration,
U.S. Department of Commerce,
Washington, DC 20230, no later than ten
(10) calendar days following publication
of this notice. These petitions are
received pursuant to section 251 of the
Trade Act of 1974, as amended.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.8 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Bryan Borlik,

Director.

[FR Doc. 2021-22169 Filed 10-12—21; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-120-2021]

Approval of Subzone Status; Mercedes
Benz USA, LLC, Vance, Alabama

On August 10, 2021, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the City of Birmingham,
Alabama, grantee of FTZ 98, requesting
subzone status subject to the existing
activation limit of FTZ 98, on behalf of
Mercedes Benz USA, LLC, in Vance,
Alabama.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (86 FR 45703, August 16,
2021). The FTZ staff examiner reviewed
the application and determined that it
meets the criteria for approval. Pursuant
to the authority delegated to the FTZ
Board Executive Secretary (15 CFR Sec.
400.36(f)), the application to establish

Subzone 98G was approved on October
6, 2021, subject to the FTZ Act and the
Board’s regulations, including Section
400.13, and further subject to FTZ 98’s
612-acre activation limit.

Dated: October 6, 2021.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2021-22214 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-506]

Porcelain-on-Steel Cooking Ware From
the People’s Republic of China: Final
Results of Fifth Sunset Review and
Revocation of Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On July 1, 2021, the
Department of Commerce (Commerce)
initiated the fifth sunset review of the
antidumping duty (AD) order on
porcelain-on-steel cooking ware from
the People’s Republic of China (China).
Because no domestic interested party
responded to the sunset review notice of
initiation by the application deadline,
Commerce is revoking the AD order on
porcelain-on-steel cooking ware from
China.

DATES: Applicable August 11, 2021.
FOR FURTHER INFORMATION CONTACT:
Kabir Archuletta, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2593.
SUPPLEMENTARY INFORMATION:

Background

On December 2, 1986, Commerce
issued the AD order on porcelain-on-
steel cooking ware from China.? On

1 See Antidumping Duty Order; Porcelain-on-
Steel Cooking Ware from the People’s Republic of
China, 51 FR 43414 (December 2, 1986) (Order).

August 11, 2016, Commerce published
the most recent continuation of the AD
order on porcelain-on-steel cooking
ware from China.2 On July 1, 2021,
Commerce initiated the current sunset
review of the Order pursuant to section
751(c) of the Tariff Act of 1930, as
amended (the Act).3

We did not receive a notice to
participate in this sunset review from
any domestic interested party, pursuant
to 19 CFR 351.218(d)(1)(i). As a result,
in accordance with 19 CFR
351.218(d)(1)(iii)(A), Commerce has
determined that no domestic interested
party intends to participate in the sunset
review. On July 21, 2021, Commerce
notified the ITC in writing that we
intend to revoke the AD order on
porcelain-on-steel cooking ware from
China, consistent with 19 CFR
351.218(d)(1)(iii)(B).2

Scope of the Order

The merchandise covered by the
Order is porcelain-on-steel cooking
ware, including tea kettles, which do
not have self-contained electric heating
elements. All of the foregoing are
constructed of steel and are enameled or
glazed with vitreous glasses. The
merchandise is currently classifiable
under the Harmonized Tariff Schedule
of the United States (HTSUS)
subheading 7323.94.00. The HTSUS
subheading is provided for convenience
and customs purposes. The written
description of the scope remains
dispositive.

Revocation

Pursuant to section 751(c)(3)(A) of the
Act and 19 CFR 351.218(d)(1)(iii)(B)(3),
if no domestic interested party responds
to a notice of initiation, Commerce
shall, within 90 days after the initiation
of review, revoke the order. Because no

2 See Porcelain-on-Steel Cooking Ware from the
People’s Republic of China: Continuation of
Antidumping Duty Order, 81 FR 53120 (August 11,
2016) (2016 Continuation Notice).

3 See Initiation of Five-Year (Sunset) Reviews, 86
FR 35070 (July 1, 2021).

4 See Commerce’s Letter, “Sunset Reviews for
July 1, 2021,” dated July 21, 2021.
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domestic interested party filed a notice
of intent to participate in this sunset
review, we determine that no domestic
interested party is participating in this
sunset review. Therefore, we are
revoking the AD order on porcelain-on-
steel cooking ware from China.

Effective Date of Revocation

Pursuant to section 751(c)(3)(A) of the
Act and 19 CFR 351.222(i)(2)(i),
Commerce intends to instruct CBP to
terminate the suspension of liquidation
of the merchandise subject to this order
entered, or withdrawn from the
warehouse, on or after August 11, 2021,
the fifth anniversary of the date of
publication of the last continuation
notice.? Entries of subject merchandise
prior to the effective date of revocation
will continue to be subject to
suspension of liquidation and AD
deposit requirements. Commerce will
conduct administrative reviews of
subject merchandise entered prior to the
effective date of revocation in response
to appropriately filed requests for
review.

Administrative Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a). Timely
notification of the return or destruction
of APO materials, or conversion to
judicial protective orders is hereby
requested. Failure to comply with the
regulations and terms of an APO is a
violation which is subject to sanction.

Notifications to Interested Parties

We are issuing and publishing these
final results in accordance with sections
751(c), and 777(i)(1) of the Act, and 19
CFR 351.218(d)(1)(iii)(B)(3) and 19CFR
351.222(1)(1)(1).

Dated: September 29, 2021.

Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2021-22250 Filed 10-12—21; 8:45 am]
BILLING CODE 3510-DS-P

5 See 2016 Continuation Notice.

DEPARTMENT OF COMMERCE
International Trade Administration

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Swiss-U.S. Privacy Shield;
Invitation for Applications for Inclusion
on the Supplemental List of Arbitrators

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on July 28,
2021 during a 60-day comment period.
This notice allows for an additional 30
days for public comments.

Agency: International Trade
Administration, Department of
Commerce.

Title: Swiss-U.S. Privacy Shield;
Invitation for Applications for Inclusion
on the Supplemental List of Arbitrators.

OMB Control Number: 0625-0278.

Form Number(s): None.

Type of Request: Extension of a
current information collection.

Number of Respondents: 20.

Average Hours per Response: 240
minutes.

Burden Hours: 80 hours.

Needs and Uses: As described in
Annex I of the Swiss-U.S. Privacy
Shield Framework, the Department of
Commerce (the Department) and the
Swiss Administration committed to
implement an arbitration mechanism to
provide Swiss individuals with the
ability to invoke binding arbitration to
determine, for residual claims, whether
an organization has violated its
obligations under the Privacy Shield.
Organizations voluntarily self-certify to
the Swiss-U.S. Privacy Shield
Framework and, upon certification, the
commitments the organization has made
to comply with the Swiss-U.S. Privacy
Shield Framework become legally
enforceable under U.S. law.
Organizations that self-certify to the
Swiss-U.S. Privacy Shield Framework
commit to binding arbitration of
residual claims if a Swiss individual
chooses to exercise that option. Under
the arbitration option, a Privacy Shield

Panel (consisting of one or three
arbitrators, as agreed by the parties) has
the authority to impose individual-
specific, non-monetary equitable relief
(such as access, correction, deletion, or
return of the Swiss individual’s data in
question) necessary to remedy the
violation of the Swiss-U.S. Privacy
Shield Framework only with respect to
the individual. The Department and the
Swiss Administration will seek to
maintain a list of up to five arbitrators
chosen on the basis of independence,
integrity, and expertise from which the
parties will select the arbitrators, which
will supplement the list of arbitrators
developed under the EU-U.S. Privacy
Shield Framework. The arbitral
mechanism outlined in Annex I of the
EU-U.S. Privacy Shield Framework and
Swiss-U.S. Privacy Shield Framework is
a critical component of the Privacy
Shield frameworks. Publishing this
notice to collect information from
individuals applying for inclusion on
the list of arbitrators is a necessary step
to maintain the arbitral mechanism. The
Department previously requested and
obtained approval of this information
collection (OMB Control No. 0625—
0278) and now seeks renewal of this
information collection. Although the
Department is not currently seeking
additional applications, it may do so in
the future as appropriate.

Affected Public: Private individuals.

Frequency: Recurrent, depending on
the number of arbitrators required to
retain an active list of 5 arbitrators.

Respondent’s Obligation: Required to
obtain or retain benefits.

Legal Authority: The Department’s
statutory authority to foster, promote,
and develop the foreign and domestic
commerce of the United States (15
U.S.C. 1512).

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function and
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entering either the title of the collection
or the OMB Control Number 0625-0278.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2021-22235 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-836]

Certain Cut-to-Length Carbon-Quality
Steel Plate Products From the
Republic of Korea: Final Results of
Antidumping Duty Administrative
Review; 2019-2020

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that certain cut-
to-length carbon-quality steel plate
products (CTL plate) from the Republic
of Korea (Korea) were sold in the United
States at less than normal value during
the period of review (POR) February 1,
2019, through January 31, 2020.

DATES: Applicable October 13, 2021.
FOR FURTHER INFORMATION CONTACT:
Andre Gziryan, AD/CVD Operations,
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2201.
SUPPLEMENTARY INFORMATION:

Background

On June 25, 2021, Commerce
published the Preliminary Results of the
2019-2020 administrative review of the
antidumping duty order on CTL Plate
from Korea.! For a complete description
of the events that occurred since the
Preliminary Results, see the Issues and
Decision Memorandum.?2

Scope of the Order 3

The products covered by the
antidumping duty Order are certain CTL

1 See Certain Cut-to-Length Carbon-Quality Steel
Plate Products from the Republic of Korea:
Preliminary Results of Antidumping Duty
Administrative Review; 2019-2020, 86 FR 33653
(June 25, 2021) (Preliminary Results), and
accompanying Preliminary Decision Memorandum.

2 See Memorandum, “‘Certain Cut-to-Length
Carbon-Quality Steel Plate Products from the
Republic of Korea: Issues and Decision
Memorandum for the Final Results of the
Antidumping Duty Administrative Review; 2019—
2020,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

3 See Notice of Amendment of Final
Determinations of Sales at Less Than Fair Value

plate from Korea. For a full description
of the scope, see the Issues and Decision
Memorandum.#

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues that parties raised, and
to which we responded in the Issues
and Decision Memorandum, follows as
an appendix to this notice. The Issues
and Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, and for the reasons explained in
the Issues and Decision Memorandum,
we did not make changes to the
preliminary calculation of the weighted-
average dumping margin for the
mandatory respondent, Hyundai Steel
Company (Hyundai Steel), and the
margin assigned to non-selected
respondents.

Final Results of the Review

Commerce determines the following
weighted-average dumping margins
exist for the respondents for the period
February 1, 2019, through January 31,
2020:

Weighted-
average
Producer/exporter dumping
margin
(percent)
Hyundai Steel Company ..........ccccceeeenee. 0.68
Rate Applicable to the Following Non-
Selected Companies:
Dongkuk Steel Mill Co., Ltd ............... 0.68
BDP International 0.68
Sung Jin Steel Co., Ltd ........ccoceeees 0.68

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act, and 19 CFR 351.212(b)(1),
Commerce will determine, and U.S.
Customs and Border Protections (CBP)
shall assess, antidumping duties on all
appropriate entries of subject

and Antidumping Duty Orders: Certain Cut-To-
Length Carbon-Quality Steel Plate Products from
France, India, Indonesia, Italy, Japan and the
Republic of Korea, 65 FR 6585 (February 10, 2000)
(Order).

41d.

merchandise in accordance with the
final results of this review. For the
individually examined respondent,
Hyundai Steel, whose weighted-average
dumping margin is not zero or de
minimis (i.e., less than 0.50 percent), we
calculated importer-specific ad valorem
duty assessment rates based on the ratio
of the total amount of dumping
calculated for each importer’s examined
sales and the total entered value of the
sales in accordance with 19 CFR
351.212(b)(1).

For all non-selected respondents
identified above, we will instruct CBP to
liquidate all entries of subject
merchandise that entered the United
States during the POR at the rates listed
above.

For entries of subject merchandise
during the POR produced by Hyundai
Steel for which it did not know its
merchandise was destined for the
United States, we will instruct CBP to
liquidate such entries at the all-others
rate if there is no rate for the
intermediate company(ies) involved in
the transaction.

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of this administrative review for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication, as provided by section
751(a)(2)(C) of the Act: (1) The cash
deposit rate for companies subject to
this review will be equal to the
weighted-average dumping margins
established in the final results of the
review; (2) for merchandise exported by
companies not covered in this review
but covered in a prior segment of this
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original less-than-fair-value (LTFV)
investigation but the producer is, then
the cash deposit rate will be the rate
established for the most recently
completed segment for the producer of
the merchandise; and (4) the cash
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deposit rate for all other producers or
exporters will continue to be 0.98
percent,® the all-others rate established
in the LTFV investigation, adjusted for
the export-subsidy rate in the
companion countervailing duty
investigation. These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers This notice
serves as a final reminder to importers
of their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in the Commerce’s
presumption that reimbursement of
antidumping duties has occurred and
the subsequent assessment of double
antidumping duties.

Notification Regarding Administrative
Protective Order

This notice also serves as a final
reminder to parties subject to
administrative protective orders (APO)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3),
which continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return/destruction of
APO materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
subject to sanction.

Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(1)(1) of the Act, and 19
CFR 351.221(b)(5).

Dated: October 6, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix—List of Topics Discussed in
the Issues and Decision Memorandum

I. Summary
II. Background
III. Scope of the Order
IV. Discussion of the Issue
Comment 1: Whether Commerce Should
Adjust Hyundai Steel’s Costs for Non-Prime
Products
V. Recommendation

[FR Doc. 2021-22249 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

5 See, e.g., Certain Cut-to-Length Carbon-Quality
Steel Plate Products from the Republic of Korea:
Final Results of Antidumping Duty Administrative
Review; 2016-2017, 83 FR 32629, 32630 (July 13,
2018).

DEPARTMENT OF COMMERCE

International Trade Administration

[A-533-897]

Utility Scale Wind Towers From India:
Final Affirmative Determination of
Sales at Less Than Fair Value

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that utility scale
wind towers (wind towers) from India
are being, or are likely to be, sold in the
United States at less than fair value
(LTFV) for the period of investigation
July 1, 2019, through June 30, 2020.

DATES: Applicable October 13, 2021.

FOR FURTHER INFORMATION CONTACT:
Terre Keaton Stefanova or Amaris
Wade, AD/CVD Operations, Office II,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1280 or
(202) 482-3874, respectively.

SUPPLEMENTARY INFORMATION:
Background

On May 24, 2021, Commerce
published in the Federal Register the
preliminary affirmative determination
in the LTFV investigation of wind
towers from India.? Commerce invited
interested parties to comment on the
Preliminary Determination. On June 24,
2021, we received case briefs from
Vestas Wind Technology India Private
Limited (Vestas India); Anand
Engineering Products Private Limited,
Windar Renewable Energy Private
Limited, and GRI Towers India Private
Limited (collectively, Other Producers);
and the Wind Tower Trade Coalition
(the petitioner).2 On August 17, 2021,
we held a public hearing at the request
of Vestas India, the Other Producers and
the petitioner.? A summary of the events
that occurred since Commerce
published the Preliminary

1 See Utility Scale Wind Towers from India:
Preliminary Affirmative Determinations of Sales at
Less than Fair Value, 86 FR 27829 (May 24, 2021)
(Preliminary Determination), and accompanying
Preliminary Decision Memorandum (PDM).

2 See Vestas India’s Letter, “Vestas’ Case Brief,”
dated June 24, 2021; see also Other Producers’
Letter, “Submission of Case Brief for ‘Other
Producers,’”” dated June 24, 2021; and Petitioner’s
Letter, “Case Brief,” dated June 24, 2021. The
petitioner in this investigation is the Wind Tower
Trade Coalition, whose members are Arcosa Wind
Towers Inc. and Broadwind Towers, Inc.

3 See Transcript to Public Hearing, dated August
17,2021.

Determination, may be found in the
Issues and Decision Memorandum.4

Scope of the Investigation

The products covered by this
investigation are wind towers from
India. For a complete description of the
scope of this investigation, see
Appendix L.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs that were submitted by
parties in this investigation are
addressed in the Issues and Decision
Memorandum. A list of the issues
addressed in the Issues and Decision
Memorandum is attached to this notice
as Appendix II. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Verification

Because the sole mandatory
respondent in this investigation, Vestas
India, did not cooperate in this
investigation by failing to file a
complete response to Commerce’s
supplemental section D questionnaire
by the established deadline, Commerce
reached the Preliminary Determination
entirely on the basis of facts available
with the application of adverse
inferences (AFA). As such, because the
Preliminary Determination was based
entirely on AFA, we did not conduct a
verification.

Use of Adverse Facts Available

In the Preliminary Determination,
Commerce found that the mandatory
respondent, Vestas India, did not
cooperate in this investigation by failing
to file a complete response to
Commerce’s supplemental section D
questionnaire by the established
deadline. We also found that five other
companies did not cooperate in this
investigation by failing to provide
timely responses to Commerce’s
quantity and value (Q&V) questionnaire.
These companies are: Acciona Wind
Power India Pvt. Ltd.; Nordex India Pvt.

4 See Memorandum, ‘“‘Issues and Decision
Memorandum for the Final Affirmative
Determination in the Less-Than-Fair-Value
Investigation of Utility Scale Wind Towers from
India,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).
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Ltd.; Prommada Hindustan Private Ltd.;
Vinayaka Energy Tek; and Zeeco India
Pvt. Ltd. Therefore, in the Preliminary
Determination, pursuant to sections
776(a) and (b) of the Tariff Act of 1930,
as amended (the Act), we assigned
Vestas India and the five companies
which failed to timely respond to
Commerce’s Q&V questionnaire a
dumping margin based on total AFA. In
applying total AFA, we assigned an
estimated weighted-average dumping
margin of 54.03 percent, the sole
dumping margin alleged in the
Petition,? which Commerce

corroborated to the extent practicable
within the meaning of section 776(c) of
the Act. We continue to find the
application of total AFA to Vestas India
and the five companies which failed to
respond to Commerce’s Q&V
questionnaire, pursuant to sections
776(a) and (b) of the Act, is warranted
in the final determination.

Changes Since the Preliminary
Determination

Based on our analysis of comments
received, we made no changes to the
Preliminary Determination.

All-Others Rate

As discussed in the Preliminary
Determination, Commerce based the
estimated weighted-average dumping
margin for all other producers and
exporters on the only dumping margin
alleged in the Petition, pursuant to
section 735(c)(5)(B) of the Act. We made
no changes to this rate for this final
determination.

Final Determination

The final estimated weighted-average
dumping margins are as follows:

Dumping Cash deposit rate
Exporter/producer margin (adjusted for

(percent) subsidy offsets)

P (percent)
Vestas Wind Technology India Private LiIMited ............ccooiiiiiiiioiiie e 54.03 51.87
Acciona Wind Power India Pvt. Ltd .........ccccceee 54.03 51.87
Nordex India Pvt. Ltd ... 54.03 51.87
Prommada Hindustan Private Ltd .... 54.03 51.87
Vinayaka Energy Tek .......cccccoeieene 54.03 51.87
Zeeco India Pvt. Ltd ..... 54.03 51.87
F Y@= £ PO TP 54.03 51.87
Disclosure dumping margin determined in this deposits posted will be refunded, and

The estimated weighted-average
dumping margins assigned to Vestas
India and the non-responsive companies
in this investigation are based on total
AFA. These rates are based on
information from the Petition, and are
unchanged from the Preliminary
Determination. Accordingly, there are
no calculations to disclose for this final
determination.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, for this final
determination, we will direct U.S.
Customs and Border Protection (CBP) to
continue to suspend liquidation of all
appropriate entries of wind towers from
India, as described in Appendix I of this
notice, which were entered, or
withdrawn from warehouse, for
consumption on or after May 24, 2021,
the date of publication in the Federal
Register of the affirmative Preliminary
Determination.

Pursuant to section 735(c)(1)(B)(ii) of
the Act and 19 CFR 351.210(d), we will
instruct CBP to require a cash deposit
equal to the estimated weighted-average
dumping margin or the estimated all-
others rate, as follows: (1) The cash
deposit rate for the companies listed
above will be equal to the company-
specific estimated weighted-average

5 See Petitioner’s Letter, ‘“Petitions for the
Imposition of Antidumping and Countervailing
Duties,” dated September 30, 2020 (the Petition).

final determination; (2) if the exporter is
not identified above, but the producer
is, then the cash deposit rate will be
equal to the company-specific estimated
weighted-average dumping margin
established for that producer of the
subject merchandise; and (3) the cash
deposit rate for all other producers and
exporters will be equal to the all-others
estimated weighted-average dumping
margin listed above.

These suspension of liquidation
instructions will remain in effect until
further notice.

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we will notify the International
Trade Commission (ITC) of this final
affirmative determination of sales at
LTFV. Because Commerce’s final
determination is affirmative, in
accordance with section 735(b)(2) of the
Act, the ITC will make its final
determination as to whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports or
sales (or the likelihood of sales) for
importation of wind towers from India
no later than 45 days after this final
determination. If the ITC determines
that such injury does not exist, this
proceeding will be terminated, all cash

6 See Memorandum, “Export Subsidies Found in
the Companion Countervailing Duty Investigation,”
dated concurrently with this notice.

suspension of liquidation will be lifted.
If the ITC determines that such injury
does exist, Commerce will issue an
antidumping duty order directing CBP
to assess, upon further instruction by
Commerce, antidumping duties on all
imports of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the effective
date of the suspension of liquidation, as
discussed above in the “Continuation of
Suspension of Liquidation” section.

Notification Regarding Administrative
Protective Orders

This notice will serve as a final
reminder to the parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

Notification to Interested Parties

We are issuing and publishing this
determination in accordance with
sections 735(d) and 777(i)(1) of the Act,
and 19 CFR 351.210(c).
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Dated: October 6, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix I—Scope of the Investigation

The merchandise covered by this
investigation consists of certain wind towers,
whether or not tapered, and sections thereof.
Certain wind towers support the nacelle and
rotor blades in a wind turbine with a
minimum rated electrical power generation
capacity in excess of 100 kilowatts and with
a minimum height of 50 meters measured
from the base of the tower to the bottom of
the nacelle (i.e., where the top of the tower
and nacelle are joined) when fully
assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with non-subject
merchandise, such as nacelles or rotor
blades, and whether or not they have internal
or external components attached to the
subject merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Merchandise covered by this investigation
is currently classified in the Harmonized
Tariff Schedule of the United States (HTSUS)
under subheading 7308.20.0020 or
8502.31.0000. Wind towers of iron or steel
are classified under HTSUS 7308.20.0020
when imported separately as a tower or tower
section(s). Wind towers may be classified
under HTSUS 8502.31.0000 when imported
as combination goods with a wind turbine
(i.e., accompanying nacelles and/or rotor
blades). While the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Appendix II—List of Sections in the
Issues and Decision Memorandum

I. Summary
II. Background
III. Discussion of the Issues
Comment 1. Whether the Petitioner has
Standing in This Investigation
Comment 2. The Application of Adverse
Facts Available (AFA) to Vestas Wind
Technology India Private Limited (Vestas
India)

Comment 3. The AFA Rate to Apply to
Vestas India

Comment 4. Selection of Appropriate Rate
for All Other Exporters/Producers

Comment 5. Whether Commerce Should
Reject the Multinational Corporation
(MNC) and the Particular Market
Situation (PMS) Allegations

IV. Recommendation

[FR Doc. 2021-22245 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-896]

Magnesium Metal From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review; 2020-2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is conducting the
administrative review of the
antidumping duty (AD) order on
magnesium metal from the People’s
Republic of China (China). The period
of review (POR) is April 1, 2020,
through March 31, 2021. Commerce
preliminarily determines that Tianjin
Magnesium International Co., Ltd. (TMI)
and Tianjin Magnesium Metal Co., Ltd.
(TMM) did not have any shipments of
subject merchandise during the POR.
We invite interested parties to comment
on these preliminary results.

DATES: Applicable October 13, 2021.
FOR FURTHER INFORMATION CONTACT:
Deborah Cohen, AD/CVD Operations,
Office III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4521.
SUPPLEMENTARY INFORMATION:

Background

On April 1, 2021, Commerce
published in the Federal Register a
notice of opportunity to request an
administrative review of the AD order
on magnesium metal from China for the
POR.* On June 11, 2021, in response to
a timely request from US Magnesium
LLGC (the petitioner),2 and in accordance

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
To Request Administrative Review, 86 FR 17137
(April 1, 2021); see also Notice of Antidumping
Duty Order: Magnesium Metal from the People’s
Republic of China, 70 FR 19928 (April 15, 2005)
(Order).

2 See Petitioner’s Letter, “Magnesium Metal from
the People’s Republic of China/Request for
Administrative Review,” dated April 30, 2021.

with section 751(a) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.221(c)(1)(i), we initiated an
administrative review of the Order with
respect to TMI and TMM.3

Scope of the Order

The product covered by the Order is
magnesium metal from China, which
includes primary and secondary alloy
magnesium metal, regardless of
chemistry, raw material source, form,
shape, or size. Magnesium is a metal or
alloy containing by weight primarily the
element magnesium. Primary
magnesium is produced by
decomposing raw materials into
magnesium metal. Secondary
magnesium is produced by recycling
magnesium-based scrap into magnesium
metal. The magnesium covered by the
Order includes blends of primary and
secondary magnesium.

The subject merchandise includes the
following alloy magnesium metal
products made from primary and/or
secondary magnesium including,
without limitation, magnesium cast into
ingots, slabs, rounds, billets, and other
shapes; magnesium ground, chipped,
crushed, or machined into rasping,
granules, turnings, chips, powder,
briquettes, and other shapes; and
products that contain 50 percent or
greater, but less than 99.8 percent,
magnesium, by weight, and that have
been entered into the United States as
conforming to an “ASTM Specification
for Magnesium Alloy” ¢ and are thus
outside the scope of the existing
antidumping orders on magnesium from
China (generally referred to as “alloy”
magnesium).

The scope of the Order excludes: (1)
All forms of pure magnesium, including
chemical combinations of magnesium
and other material(s) in which the pure
magnesium content is 50 percent or
greater, but less than 99.8 percent, by
weight, that do not conform to an
“ASTM Specification for Magnesium
Alloy”’; 5 (2) magnesium that is in liquid
or molten form; and (3) mixtures

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 86 FR
31282 (June 11, 2021).

4 The meaning of this term is the same as that
used by the American Society for Testing and
Materials in its Annual Book for ASTM Standards:
Volume 01.02 Aluminum and Magnesium Alloys.

5The material is already covered by existing
antidumping orders. See Notice of Antidumping
Duty Orders: Pure Magnesium from the People’s
Republic of China, the Russian Federation and
Ukraine; Notice of Amended Final Determination of
Sales at Less Than Fair Value: Antidumping Duty
Investigation of Pure Magnesium from the Russian
Federation, 60 FR 25691 (May 12, 1995); see also
Antidumping Duty Order: Pure Magnesium in
Granular Form from the People’s Republic of China,
66 FR 57936 (November 19, 2001).
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containing 90 percent or less
magnesium in granular or powder form
by weight and one or more of certain
non-magnesium granular materials to
make magnesium-based reagent
mixtures, including lime, calcium
metal, calcium silicon, calcium carbide,
calcium carbonate, carbon, slag
coagulants, fluorspar, nephaline syenite,
feldspar, alumina (Al203), calcium
aluminate, soda ash, hydrocarbons,
graphite, coke, silicon, rare earth
metals/mischmetal, cryolite, silica/fly
ash, magnesium oxide, periclase,
ferroalloys, dolomite lime, and
colemanite.® The merchandise subject to
this Order is classifiable under items
8104.19.00, and 8104.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS items are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Preliminary Determination of No
Shipments

We received timely submissions from
TMI and TMM certifying that they did
not have sales, shipments, or exports of
subject merchandise to the United
States during the POR.7 On June 14,
2021, we requested the U.S. Customs
and Border Protection (CBP) entry data
of subject merchandise imported into
the United States during the POR, and
exported by TMM and/or TML.8 This
query returned no entries during the
POR.? Additionally, on June 23, 2021,
Commerce submitted a no-shipments
inquiry to CBP with regard to TMI and
TMM, to which CBP responded that it
found no shipments of subject

6 This third exclusion for magnesium-based
reagent mixtures is based on the exclusion for
reagent mixtures in the 2000-2001 investigations of
magnesium from China, Israel, and Russia. See
Final Determination of Sales at Less Than Fair
Value: Pure Magnesium in Granular Form from the
People’s Republic of China, 66 FR 49345
(September 27, 2001); see also Final Determination
of Sales at Less Than Fair Value: Pure Magnesium
from Israel, 66 FR 49349 (September 27, 2001);
Final Determination of Sales at Not Less Than Fair
Value: Pure Magnesium from the Russian
Federation, 66 FR 49347 (September 27, 2001).
These mixtures are not magnesium alloys, because
they are not combined in liquid form and cast into
the same ingot.

7 See TMI'’s Letter, ‘“‘Magnesium Metal from the
People’s Republic of China; A-570-896; No
Shipment Certification,” dated June 14, 2021; see
also TMM'’s Letter, ‘““Magnesium Metal from the
People’s Republic of China; A-570-896; No
Shipment Certification,” dated June 14, 2021.

8 See Memorandum, ‘“Antidumping Duty
Administrative Review of Magnesium Metal from
the People’s Republic of China, 04/01/2020—03/31/
2021: Entry Data and No Shipment Inquiry,” dated
July 14, 2021 at Attachment 1.

9]d. at Attachment 2.

merchandise by TMI and TMM during
the POR.10

Accordingly, and consistent with our
practice, we preliminarily determine
that TMI and TMM had no shipments
and, therefore, no reviewable entries
during the POR. In addition, we find it
is not appropriate to rescind the review
with respect to these companies, but
rather to complete the review with
respect to TMI and TMM and issue
appropriate instructions to CBP based
on the final results of the review,
consistent with our practice in non-
market economy (NME) cases.?

Public Comment

Interested parties are invited to
comment on the preliminary results and
may submit case briefs and/or written
comments, filed electronically via
Enforcement and Compliance’s
Antidumping Duty and Countervailing
Duty Centralized Electronic Service
System (ACCESS), within 30 days after
the date of publication of these
preliminary results of review.12
ACCESS is available to registered users
at https://access.trade.gov. Rebuttal
briefs, limited to issues raised in the
case briefs, must be filed within seven
days after the time limit for filing case
briefs.13 Parties who submit case or
rebuttal briefs in this proceeding are
requested to submit with each argument
a statement of the issue, a brief
summary of the argument, and a table of
authorities.’* Note that Commerce has
temporarily modified certain portions of
its requirements for serving documents
containing business proprietary
information, until further notice.15

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to Commerce within 30 days of
the date of publication of this notice.¢
Requests should contain: (1) The party’s
name, address, the telephone number;
(2) the number of participants; and (3)

10 Id. at Attachment 3; see also “Magnesium
Metal from the People’s Republic of China; No
Shipment Inquiry for Tianjin Magnesium
International Co., Ltd and Tianjin Magnesium Metal
Co., Ltd. during the period 04/01/2020 through 03/
31/2021,” dated July 06, 2021.

11 See Glycine from the People’s Republic of
China: Final Results of Antidumping Duty
Administrative Review 2014-2015, 81 FR 72567
(October 20, 2016), and the ‘“Assessment Rates”
section, below.

12 See 19 CFR 351.309(c)(1)(ii).

13 See 19 CFR 351.309(d)(1) and (2); see also
Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020)
(Temporary Rule).

14 See 19 CFR 351.309(c) and (d); see also 19 CFR
351.303 (for general filing requirements).

15 See Temporary Rule.

16 See 19 CFR 351.310(c).

a list of issues to be discussed. Issues
raised in the hearing will be limited to
those raised in the respective case and
rebuttal briefs. If a request for a hearing
is made, parties will be notified of the
time and date for the hearing to be
held.” Commerce intends to issue the
final results of this administrative
review, which will include the results of
our analysis of all issues raised in the
case briefs, within 120 days of
publication of these preliminary results
in the Federal Register, unless
extended, pursuant to section
751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results of
this review, Commerce will determine,
and CBP will assess, antidumping
duties on all appropriate entries covered
by this review.18 Commerce intends to
issue assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication). Pursuant
to Commerce’s practice in NME cases, if
we continue to determine in the final
results that TMI and TMM had no
shipments of subject merchandise, any
suspended entries of subject
merchandise during the POR from these
companies will be liquidated at the
China-wide rate.19

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of review, as
provided for by section 751(a)(2)(C) of
the Act: (1) For TMI, which claimed no
shipments, the cash deposit rate will
remain unchanged from the rate
assigned to TMI in the most recently
completed review of the company; (2)
for previously investigated or reviewed
Chinese and non-Chinese exporters who
are not under review in this segment of
the proceeding but who have separate
rates, the cash deposit rate will continue
to be the exporter-specific rate

17 See 19 CFR 310(d).

18 See 19 CFR 351.212(b)(1).

19For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).
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published for the most recent period; (3)
for all Chinese exporters of subject
merchandise that have not been found
to be entitled to a separate rate
(including TMM, which claimed no
shipments, but has not been found to be
separate from China-wide entity), the
cash deposit rate will be China-wide
rate of 141.49 percent; and (4) for all
non-Chinese exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to Chinese
exporter(s) that supplied that non-
Chinese exporter. These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Notification to Interested Parties

These preliminary results of review
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act and 19 CFR 351.221(b)(4).

Dated: October 6, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 2021-22240 Filed 10-12—21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-557-821]

Utility Scale Wind Towers From
Malaysia: Final Affirmative
Determination of Sales at Less Than
Fair Value

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that utility scale
wind towers (wind towers) from
Malaysia are being, or are likely to be,
sold in the United States at less than fair
value (LTFV) for the period of
investigation July 1, 2019, through June
30, 2020.

DATES: Applicable October 13, 2021.

FOR FURTHER INFORMATION CONTACT: ]erry
Huang, AD/CVD Operations, Office V,
Enforcement and Compliance,
International Trade Administration,

U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4047.

SUPPLEMENTARY INFORMATION:

Background

On May 24, 2021, Commerce
published in the Federal Register a
preliminary negative determination in
the LTFV investigation of wind towers
from Malaysia.? Commerce invited
interested parties to comment on the
Preliminary Determination.2 On August
23, 2021, we issued a post-preliminary
determination to address the
petitioner’s 3 allegation that Commerce
should determine normal value (NV)
under section 773(d) of the Tariff Act of
1930, as amended (the Act), with
respect to CS Wind Corporation and CS
Wind Malaysia Sdn Bhd (collectively,
CS Wind).45 On August 31, 2021, we
received case briefs from CS Wind and
the petitioner.¢ On September 8, 2021,
we received rebuttal briefs from CS
Wind and the petitioner.” On September
22,2021, we held a public hearing at the
request of the petitioner.8 A summary of
the events that occurred since
Commerce published the Preliminary
Determination, may be found in the
Issues and Decision Memorandum.9

Scope of the Investigation

The products covered by this
investigation are wind towers from

1 See Utility Scale Wind Towers from Malaysia:
Preliminary Determination of Sales at Not Less
Than Fair Value and Postponement of Final
Determination, 86 FR 27828 (May 24, 2021)
(Preliminary Determination), and accompanying
Preliminary Decision Memorandum.

2 See Preliminary Determination, 86 FR at 27829.

3The petitioner in this investigation is the Wind
Tower Trade Coalition, whose members are Arcosa
Wind Towers Inc. and Broadwind Towers, Inc.

4 See Petitioner’s Letter, “‘Utility Scale Wind
Towers from Malaysia: Multinational Corporation
Allegation,” dated February 2, 2021.

5 See Memorandum, ‘“‘Post-Preliminary Decision
Memorandum in the Less-Than-Fair-Value
Investigation of Utility Scale Wind Towers from
Malaysia,” dated August 23, 2021.

6 See CS Wind'’s Letter, “CS Wind’ Case Brief,”
dated August 31, 2021; and Petitioner’s Letter,
“Case Brief,”” dated August 31, 2021.

7 See CS Wind'’s Letter, “CS Wind’s Rebuttal
Brief,” dated September 8, 2021; and Petitioner’s
Letter, ‘“Petitioner’s Rebuttal Brief,” dated
September 8, 2021.

8 See Transcript to Public Hearing, dated
September 22, 2021.

9 See Memorandum, “Issues and Decision
Memorandum for the Final Affirmative
Determination in the Less-Than-Fair-Value
Investigation of Utility Scale Wind Towers from
Malaysia,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

Malaysia. For a complete description of
the scope of this investigation, see
Appendix L.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs that were submitted by
parties in this investigation are
addressed in the Issues and Decision
Memorandum. A list of the issues
addressed in the Issues and Decision
Memorandum is attached to this notice
as Appendix II. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Verification

Commerce was unable to conduct on-
site verification of the information
relied upon in making its final
determination in this investigation.
However, we took additional steps in
lieu of an on-site verification to verify
the information relied upon in making
this final determination, in accordance
with section 782(i) of the Act.10

Changes Since the Preliminary
Determination

Based on our review of the record and
comments received from interested
parties, we made certain changes to our
calculation of CS Wind’s dumping
margin. For a discussion of these
changes, see the Issues and Decision
Memorandum.

All-Others Rate

Section 735(c)(5)(A) of the Act,
provides that Commerce shall determine
an estimated all-others rate for all
exporters and producers not
individually examined. This rate shall
be an amount equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins determined entirely under
section 776 of the Act.

Commerce determined an estimated
weighted-average dumping margin for
the individually-examined respondent,
i.e., CS Wind, that is not zero, de

10 See Commerce’s In-Lieu-Of-Verification
Questionnaire, dated August 13, 2021; see also CS
Wind’s Letter, “Utility Scale Wind Towers from
Malaysia: In Lieu of Verification Questionnaire
Response,” dated August 23, 2021.
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minimis, or determined entirely under
section 776 of the Act. Therefore, we are
assigning the dumping margin

calculated for the sole mandatory
respondent as the all-others rate for this
final determination.

Final Determination

The final estimated weighted-average
dumping margins are as follows:

Cash deposit rate
Dumping margin (adjusted for
Exporter/producer (percent) subsidy offsets) !!
(percent)
CS Wind Corporation/CS Wind Malaysia Sdn Bhd 3.20 0.00
Y@ (0= £ S 3.20 0.00
Disclosure affirmative determination of sales at Dated: October 6, 2021.

Commerce intends to disclose its
calculations and analysis performed in
this final determination within five days
of any public announcement or, if there
is no public announcement, within five
days of the date of publication of this
notice in accordance with 19 CFR
351.224(b).

Suspension of Liquidation

In accordance with section
735(c)(1)(B) and (C) of the Act, for this
final determination, we will direct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of all appropriate
entries of wind towers from Malaysia, as
described in Appendix I of this notice,
which were entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register.

Pursuant to section 735(c)(1)(B)(ii) of
the Act and 19 CFR 351.210(d), we will
instruct CBP to require a cash deposit
equal to the estimated weighted-average
dumping margin or the estimated all-
others rate, as follows: (1) The cash
deposit rate for the respondent listed
above will be equal to the company-
specific estimated weighted-average
dumping margin determined in this
final determination; (2) if the exporter is
not identified above, but the producer
is, then the cash deposit rate will be
equal to the company-specific estimated
weighted-average dumping margin
established for the producer of the
subject merchandise; and (3) the cash
deposit rate for all other producers and
exporters will be equal to the all-others
estimated weighted-average dumping
margin listed above.

These suspension of liquidation
instructions will remain in effect until
further notice.

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we will notify the International
Trade Commission (ITC) of this final

11 See Memorandum, “Export Subsidies Found in
the Companion Countervailing Duty Investigation,”
dated concurrently with this notice.

LTFV. Because Commerce’s final
determination is affirmative, in
accordance with section 735(b)(3) of the
Act, the ITC will make its final
determination as to whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports or
sales (or the likelihood of sales) for
importation of wind towers from
Malaysia no later than 75 days after this
final determination. If the ITC
determines that such injury does not
exist, this proceeding will be
terminated, all cash deposits posted will
be refunded, and suspension of
liquidation will be lifted. If the ITC
determines that such injury does exist,
Commerce will issue an antidumping
duty order directing CBP to assess, upon
further instruction by Commerce,
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation, as
discussed above in the “Suspension of
Liquidation” section.

Notification Regarding Administrative
Protective Orders

This notice will serve as a final
reminder to the parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

Notification to Interested Parties

We are issuing and publishing this
determination in accordance with
sections 735(d) and 777(i)(1) of the Act,
and 19 CFR 351.210(c).

Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation consists of certain wind towers,
whether or not tapered, and sections thereof.
Certain wind towers support the nacelle and
rotor blades in a wind turbine with a
minimum rated electrical power generation
capacity in excess of 100 kilowatts and with
a minimum height of 50 meters measured
from the base of the tower to the bottom of
the nacelle (i.e., where the top of the tower
and nacelle are joined) when fully
assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with non-subject
merchandise, such as nacelles or rotor
blades, and whether or not they have internal
or external components attached to the
subject merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Merchandise covered by this investigation
is currently classified in the Harmonized
Tariff Schedule of the United States (HTSUS)
under subheading 7308.20.0020 or
8502.31.0000. Wind towers of iron or steel
are classified under HTSUS 7308.20.0020
when imported separately as a tower or tower
section(s). Wind towers may be classified
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under HTSUS 8502.31.0000 when imported
as combination goods with a wind turbine
(i.e., accompanying nacelles and/or rotor
blades). While the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Appendix II

List of Sections Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Changes Since the Preliminary
Determination
IV. Discussion of the Issues
Comment 1: Collapsing CS Wind Malaysia
with CS Wind Corporation
Comment 2: Total Adverse Facts Available
(AFA) for CS Wind
Comment 3: Date of Sale
Comment 4: Fees for Certain U.S. Sales
Comment 5: Steel Consumption for Door
Frames
Comment 6: General and Administrative
(G&A) Expense Ratio
Comment 7: Steel Plate Costs
Comment 8: Application of the
Multinational Corporation (MNC)
Provision to Non-Market Economy
(NME) Countries
Comment 9: Constructed Value (CV) Profit
and CV Selling Expense Ratios
Comment 10: Double Counting of Foreign
Currency Translation Gains and Losses
V. Recommendation

[FR Doc. 2021-22247 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-898]

Utility Scale Wind Towers From India:
Final Affirmative Countervailing Duty
Determination

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that
countervailable subsidies are being
provided to producers and exporters of
utility scale wind towers (wind towers)
from India. The period of investigation
is April 1, 2019, through March 31,
2020.

DATES: Applicable October 13, 2021.
FOR FURTHER INFORMATION CONTACT:
David Crespo or Melissa Kinter, AD/
CVD Operations, Office II, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DG 20230; telephone:
(202) 482-3693 or (202) 482—-1413,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 25, 2021, Commerce
published the Preliminary
Determination of the countervailing
duty (CVD) investigation, which aligned
the final determination in this CVD
investigation with the final
determination in the companion
antidumping duty investigation of wind
towers from India.? Commerce invited
interested parties to comment on the
Preliminary Determination. On July 20,
2021, we received case briefs from the
Government of India, Vestas Wind
Technology India Private Limited
(Vestas); Anand Engineering Products
Private Limited, Windar Renewable
Energy Private Limited, and GRI Towers
India Private Limited (collectively, the
tollers); and the Wind Tower Trade
Coalition (the petitioner).2 On July 27,
2021, we received rebuttal briefs from
Vestas, the tollers, and the petitioner.3
On September 1, 2021, we held a public
hearing at the request of Vestas, the
tollers, and the petitioner.4

A summary of the events that
occurred since Commerce published the
Preliminary Determination, as well as a
full discussion of the issues raised by
parties for this final determination, are
discussed in the Issues and Decision
Memorandum.5

Scope of the Investigation

The products covered by this
investigation are wind towers from
India. For a complete description of the
scope of the investigation, see Appendix
L

1 See Utility Scale Wind Towers from India:
Preliminary Affirmative Countervailing Duty
Determination and Alignment of Final
Determination with Final Antidumping Duty
Determination, 86 FR 15897 (March 25, 2021)
(Preliminary Determination), and accompanying
Preliminary Decision Memorandum (PDM).

2 See Petitioner’s Letter, “Utility Scale Wind
Towers from India: Petitioner’s Case Brief,” dated
July 20, 2021; GOI’s Letter, “CVD Investigation—
Utility Scale Wind Towers from India: Case Brief
on Behalf of Government of India,” dated July 20,
2021; Vestas’s Letter, “Utility Scale Wind Towers
from India: Case Brief,” dated July 20, 2021; and
Tollers’ Letter, “Certain Utility Scale Wind Towers
from India (C-533—-898): Case Brief on Behalf of
Tolling Service Providers,” dated July 20, 2021.

3 See Petitioner’s Letter, “Utility Scale Wind
Towers from India: Petitioner’s Rebuttal Brief,”
dated July 27, 2021; Vestas’s Letter, “Utility Scale
Wind Towers from India: Rebuttal Brief,” dated July
27, 2021; and Tollers’ Letter, “Certain Utility Scale
Wind Towers from India (C-533—898): Rebuttal
Brief on Behalf of Respondents/Tolling Service
Providers,” dated July 27, 2021.

4 See Hearing Transcript, “Countervailing Duty
Investigation on Utility-Scale Wind Towers from
India,” dated September 1, 2021.

5 See Memorandum, “Issues and Decision
Memorandum for the Final Determination in the
Countervailing Duty Investigation of Utility Scale
Wind Towers from India,” dated concurrently with,
and hereby adopted by this notice (Issues and
Decision Memorandum).

Analysis of Subsidy Programs and
Comments Received

The subsidy programs under
investigation and the issues raised in
the case and rebuttal briefs by parties in
this investigation are discussed in the
Issues and Decision Memorandum. A
list of the issues that parties raised is
attached to this notice as Appendix II.
The Issues and Decision Memorandum
is a public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Verification

Commerce was unable to conduct on-
site verification of the information
relied upon in making its final
determination in this investigation.
However, we took additional steps in
lieu of an on-site verification to verify
the information relied upon in making
this final determination, in accordance
with section 782(i) of the Tariff Act of
1930, as amended (the Act).6

Methodology

Commerce conducted this
investigation in accordance with section
701 of the Act. For each of the subsidy
programs found countervailable,
Commerce determines that there is a
subsidy, i.e., a financial contribution by
an “authority” that gives rise to a
benefit to the recipient, and that the
subsidy is specific.? For a full
description of the methodology
underlying our final determination, see
the Issues and Decision Memorandum.

As discussed in the Issues and
Decision Memorandum, because several
respondents did not act to the best of
their ability in responding to our
requests for information, we drew
adverse inferences, where appropriate,
in selecting from among the facts
otherwise available, pursuant to

6 See GRI Towers’ Letter, “‘Certain Utility Scale
Wind Towers from India (C-533-898): Submission
of In-Lieu-Of-Verification (ILOV) Questionnaire
Response—GRI India,” dated July 13, 2021; Vestas’s
Letter, “Utility Scale Wind Towers from India:
Response to the In Lieu of On-site Verification
(ILOV) Questionnaire,” dated July 13, 2021; and
Windar’s Letter, “Certain Utility Scale Wind
Towers from India (C-533—898): Submission of In-
Lieu-Of-Verification (ILOV) Questionnaire
Response—Windar India,” dated August 31, 2021.

7 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and section 771(5A) of
the Act regarding specificity.
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sections 776(a) and 776(b) of the Act.
The respondents Naiks Brass & Iron
Works, Nordex India Pvt., Prommada
Hindustan, Suzlon Energy, Vinayaka
Energy Tek, Wish Energy Solutions Pvt
Ltd, and Zeeco India Pvt. Ltd. did not
respond to Commerce’s quantity and
value questionnaire, and we have
continued to use an adverse inference in
our selection of facts available for
determining the subsidy rates for these
companies, pursuant to section 776(d)
of the Act. For further information, see
the section “Use of Facts Otherwise
Available and Adverse Inferences” in
the accompanying Issues and Decision
Memorandum.

Changes Since the Preliminary
Determination

Based on our review and analysis of
the comments received from parties and
our verification findings, we made
certain changes to the subsidy rate
calculations for Vestas. For a discussion
of these changes, see the Issues and
Decision Memorandum.

All-Others Rate

In accordance with section
705(c)(5)(A) of the Act, we continue to
assign the countervailable subsidy rate
calculated for Vestas as the all-others
rate applicable to all exporters and/or
producers not individually examined.8

Final Determination

In accordance with section
705(c)(1)(B)(1) ) of the Act, we
calculated an individual estimated
subsidy rate for Vestas. We determine
that the following total estimated net
countervailable subsidy rates exist:

Percent ad

Producer/exporter valorem

Vestas Wind Technology India
Private Limited
Naiks Brass & Iron Works ™ ..
Nordex India Pvt* ................
Prommada Hindustan* ...............
Suzlon Energy *
Vinayaka Energy Tek*
Wish Energy Solutions Pvt Ltd*
Zeeco India Pvt. Ltd*
All Others .....cccoeeeeeeeeccieeecieeee,

2.25
397.70
397.70
397.70
397.70
397.70
397.70
397.70

2.25

* Rate based on adverse facts available.

Disclosure

We intend to disclose to interested
parties the calculations and analysis
performed in this final determination
within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b).

8 See Preliminary Determination.

Continuation of Suspension of
Liquidation

As aresult of our Preliminary
Determination, and pursuant to sections
703(d)(1)(B) and (d)(2) of the Act,
Commerce instructed U.S. Customs and
Border Protection (CBP) to suspend
liquidation of entries of subject
merchandise as described in the scope
of the investigation section, that were
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the Preliminary
Determination in the Federal Register.
In accordance with section 703(d) of the
Act, we instructed CBP to discontinue
the suspension of liquidation for CVD
purposes for subject merchandise
entered, or withdrawn from warehouse,
on or after July 23, 2021, but to continue
the suspension of liquidation of all
entries from March 25, 2021 through
July 22, 2021.

If the U.S. International Trade
Commission (ITC) issues a final
affirmative injury determination, we
will issue a CVD order, reinstate the
suspension of liquidation under section
706(a) of the Act, and require a cash
deposit of estimated countervailing
duties for such entries of subject
merchandise in the amounts indicated
above. If the ITC determines that
material injury, or threat of material
injury, does not exist, this proceeding
will be terminated, and all estimated
duties deposited or securities posted as
a result of the suspension of liquidation
will be refunded or canceled.

ITC Notification

In accordance with section 705(d) of
the Act, we will notify the ITC of our
determination. Because the final
determination in this proceeding is
affirmative, in accordance with section
705(b) of the Act, the ITC will make its
final determination as to whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports of
wind towers from Indonesia no later
than 45 days after our final
determination. If the ITC determines
that material injury or threat of material
injury does not exist, the proceeding
will be terminated, and all cash deposits
will be refunded. If the ITC determines
that material injury or threat of material
injury does exist, Commerce will issue
a CVD order directing CBP to assess,
upon further instruction by Commerce,
countervailing duties on all imports of
the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation, as

discussed above in the “Continuation of
Suspension of Liquidation” section.

Notification Regarding Administrative
Protective Orders

In the event the ITC issues a final
negative injury determination, this
notice will serve as the only reminder
to parties subject to an administrative
protective order (APO) of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation subject to sanction.

Notification to Interested Parties

This determination is issued and
published pursuant to sections 705(d)
and 777(i) of the Act and 19 CFR
351.210(c).

Dated: October 6, 2021.
Christian Marsh,

Acting Assistant Secretary for Enforcement
and Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation consists of certain wind towers,
whether or not tapered, and sections thereof.
Certain wind towers support the nacelle and
rotor blades in a wind turbine with a
minimum rated electrical power generation
capacity in excess of 100 kilowatts and with
a minimum height of 50 meters measured
from the base of the tower to the bottom of
the nacelle (i.e., where the top of the tower
and nacelle are joined) when fully
assembled.

A wind tower section consists of, at a
minimum, multiple steel plates rolled into
cylindrical or conical shapes and welded
together (or otherwise attached) to form a
steel shell, regardless of coating, end-finish,
painting, treatment, or method of
manufacture, and with or without flanges,
doors, or internal or external components
(e.g., flooring/decking, ladders, lifts,
electrical buss boxes, electrical cabling,
conduit, cable harness for nacelle generator,
interior lighting, tool and storage lockers)
attached to the wind tower section. Several
wind tower sections are normally required to
form a completed wind tower.

Wind towers and sections thereof are
included within the scope whether or not
they are joined with non-subject
merchandise, such as nacelles or rotor
blades, and whether or not they have internal
or external components attached to the
subject merchandise.

Specifically excluded from the scope are
nacelles and rotor blades, regardless of
whether they are attached to the wind tower.
Also excluded are any internal or external
components which are not attached to the
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wind towers or sections thereof, unless those
components are shipped with the tower
sections.

Merchandise covered by this investigation
is currently classified in the Harmonized
Tariff Schedule of the United States (HTSUS)
under subheading 7308.20.0020 or
8502.31.0000. Wind towers of iron or steel
are classified under HTSUS 7308.20.0020
when imported separately as a tower or tower
section(s). Wind towers may be classified
under HTSUS 8502.31.0000 when imported
as combination goods with a wind turbine
(i.e., accompanying nacelles and/or rotor
blades). While the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of the investigation is dispositive.

Appendix IT

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

II. Background

III. Use of Facts Otherwise Available and
Adverse Inferences

IV. Subsidies Valuation Information

V. Analysis of Programs

VI. Analysis of Comments

Comment 1: Whether Commerce Should
Apply Adverse Facts Available (AFA) to
Vestas Wind Technology India Private
Limited (Vestas)

Comment 2: Whether the Advance
Authorization Program (AAP) is Tied to
Non-Subject Merchandise

Comment 3: Whether Commerce Should
Revise its Benefit Methodology for the
Duty Drawback (DDB) Program

Comment 4: Whether Commerce
Unlawfully Cumulated Vestas’s Benefits
With the Benefits of its Tollers

Comment 5: Whether the Merchandise
Export Incentive Scheme (MEIS)
Program is Tied to Non-Subject
Merchandise

Comment 6: Whether the Provision of Land
for Less Than Adequate Remuneration
(LTAR) by the Gujarat Industrial
Development Corporation (GIDC) is
Specific and Confers Countervailable
Benefits

Comment 7: Whether the Provision of
Water for LTAR Conferred a Benefit

Comment 8: Whether Commerce Correctly
Attributed Benefits for the Export
Promotion of Capital Goods (EPCG)
Program

Comment 9: Whether the AAP and DDB
Programs are Countervailable Under the
Agreement on Subsidies and
Countervailing Measures (SCM
Agreement)

Comment 10: Whether Commerce Correctly
Applied AFA to the Government of India
(GO

Comment 11: Whether Commerce Correctly
Initiated New Subsidy Allegations
(NSAs)

VII. Recommendation

[FR Doc. 2021-22246 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No.: 210915-0186]

National Cybersecurity Center of
Excellence (NCCoE) Migration to Post-
Quantum Cryptography

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology (NIST)
invites organizations to provide letters
of interest describing products and
technical expertise to support and
demonstrate security platforms for the
Migration to Post-Quantum
Cryptography project. This notice is the
initial step for the National
Cybersecurity Center of Excellence
(NCGCoE) in collaborating with
technology companies to address
cybersecurity challenges identified
under the Migration to Post-Quantum
Cryptography project. Participation in
the project is open to all interested
organizations.

DATES: Collaborative activities will
commence as soon as enough completed
and signed letters of interest have been
returned to address all the necessary
components and capabilities, but no
earlier than November 12, 2021.
ADDRESSES: The NCCoE is located at
9700 Great Seneca Highway, Rockville,
MD 20850. Letters of interest must be
submitted to applied-crypto-pqc@
nist.gov or via hardcopy to National
Institute of Standards and Technology,
NCCoE; 9700 Great Seneca Highway,
Rockville, MD 20850. Interested parties
can access the letter of interest template
by visiting the website and completing
the letter of interest webform. NIST will
announce the completion of the
selection of participants and inform the
public that it is no longer accepting
letters of interest for this project at
https://www.nccoe.nist.gov/projects/
building-blocks/post-quantum-
cryptography. Organizations whose
letters of interest are accepted will be
asked to sign a consortium Cooperative
Research and Development Agreement
(CRADA) with NIST; a template CRADA
can be found at: https://nccoe.nist.gov/
library/nccoe-consortium-crada-
example.

FOR FURTHER INFORMATION CONTACT:
William Newhouse via telephone 301—
975-0232; by email applied-crypto-
pgc@nist.gov; or by mail to National
Institute of Standards and Technology,

NCCOoE; 9700 Great Seneca Highway,
Rockville, MD 20850. Additional details
about the Migration to Post-Quantum
Cryptography project are available at
https://www.nccoe.nist.gov/projects/
building-blocks/post-quantum-
cryptography.

SUPPLEMENTARY INFORMATION:

Background: The NCCoE, part of
NIST, is a public-private collaboration
for accelerating the widespread
adoption of integrated cybersecurity
tools and technologies. The NCCoE
brings together experts from industry,
government, and academia under one
roof to develop practical, interoperable
cybersecurity approaches that address
the real-world needs of complex
Information Technology (IT) systems.
By accelerating dissemination and use
of these integrated tools and
technologies for protecting IT assets, the
NCCoE will enhance trust in U.S. IT
communications, data, and storage
systems; reduce risk for companies and
individuals using IT systems; and
encourage development of innovative,
job-creating cybersecurity products and
services.

Process: NIST is soliciting responses
from all sources of relevant security
capabilities (see below) to enter into a
Cooperative Research and Development
Agreement (CRADA) to provide
products and technical expertise to
support and demonstrate security
platforms for the Migration to Post-
Quantum Cryptography project. The full
project can be viewed at: https://
www.nccoe.nist.gov/projects/building-
blocks/post-quantum-cryptography.

Interested parties can access the
template for a letter of interest by
visiting the project website at https://
www.nccoe.nist.gov/projects/building-
blocks/post-quantum-cryptography and
completing the letter of interest
webform. On completion of the
webform, interested parties will receive
access to the letter of interest template,
which the party must complete, certify
as accurate, and submit to NIST by
email or hardcopy. NIST will contact
interested parties if there are questions
regarding the responsiveness of the
letters of interest to the project objective
or requirements identified below. NIST
will select participants who have
submitted complete letters of interest on
a first come, first served basis within
each category of product components or
capabilities listed below, up to the
number of participants in each category
necessary to carry out this project.
When the project has been completed,
NIST will post a notice on the Migration
to Post-Quantum Cryptography project
website at https://www.nccoe.nist.gov/


https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
mailto:applied-crypto-pqc@nist.gov
mailto:applied-crypto-pqc@nist.gov
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
mailto:applied-crypto-pqc@nist.gov
mailto:applied-crypto-pqc@nist.gov
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
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https://nccoe.nist.gov/library/nccoe-consortium-crada-example
https://nccoe.nist.gov/library/nccoe-consortium-crada-example
https://www.nccoe.nist.gov/projects/building-blocks/post-quantum-cryptography
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projects/building-blocks/post-quantum-
cryptography announcing the
completion of the project and informing
the public that it is no longer accepting
letters of interest for this project.

Completed letters of interest should
be submitted to NIST and will be
accepted on a first come, first served
basis. There may be continuing
opportunity to participate even after
initial activity commences for
participants who were not selected
initially or have submitted the letter of
interest after the selection process.
Selected participants will be required to
enter into a consortium CRADA with
NIST (for reference, see ADDRESSES
section above).

Project Objective: The advent of
quantum computing technology will
compromise many of the current
cryptographic algorithms, especially
public-key cryptography, which are
widely used to protect digital
information. Work on the development
of quantum-resistant public-key
cryptographic standards is underway,
and algorithm selection is expected to
be completed in the next one to two
years (https://csrc.nist.gov/projects/
post-quantum-cryptography).
Replacement of cryptographic
algorithms is both technically and
logistically challenging. It can take years
or even decades to complete. In order to
address these challenges, the NCCoE is
undertaking a practical demonstration
of technology and tools that can provide
a head start on executing a migration
roadmap in collaboration with a public
and private sector community of
interest.

To meet the need to accelerate
migration to quantum-resistant
cryptography, the NCCoE Migration to
Post-Quantum Cryptography project
will demonstrate tools for discovery of
quantum-vulnerable cryptographic code
or dependencies on such code. The
tools to be demonstrated provide
automation assistance in identifying
where and how public-key cryptography
is being used in data centers on-
premises or in the cloud and distributed
compute, storage, and network
infrastructures. The project can also
contribute to updates to standards,
guidelines, regulations, hardware,
firmware, operating systems,
communication protocols,
cryptographic libraries, and applications
that employ cryptography. The audience
for the project includes developers of
products that use public-key
cryptographic algorithms, integrators of
such products, customer organizations
that acquire or configure such products,
and bodies that standardize protocols

that employ or are dependent on public-
key cryptographic algorithms.

The proposed proof-of-concept
solution(s) will integrate commercial
and open source products that leverage
cybersecurity standards and
recommended practices to demonstrate
the use case scenarios detailed in the
Migration to Post-Quantum
Cryptography project description at
https://www.nccoe.nist.gov/projects/
building-blocks/post-quantum-
cryptography. This project will result in
a publicly available NIST Cybersecurity
Practice Guide as a Special Publication
1800 series, a detailed implementation
guide describing the practical steps
needed to implement a cybersecurity
reference implementation. Supporting
outputs may include playbook, tools,
code, and white papers.

Requirements for Letters of Interest:
Each responding organization’s letter of
interest should identify which security
platform component(s) or capability(ies)
it is offering. Letters of interest should
not include company proprietary
information, and all components and
capabilities must be commercially
available. Components are listed in
section 3 of the Migration to Post-
Quantum Cryptography project
description at https://
www.nccoe.nist.gov/projects/building-
blocks/post-quantum-cryptography and
include, but are not limited to:

e General IT components:

O Compute, storage, and network
resources necessary to running
cryptographic code detection tools

© cloud services

e Functional security components:

The data security component

the endpoint security component

the identity and access

management component

the security analytics component

¢ Devices and network infrastructure

components:

Assets including the devices/

endpoints

O core enterprise resources such as
applications/services

O network infrastructure components

e Approaches and tools for discovering

public-key cryptography

components in:

Operating systems

application code

hardware implementing,

controlling, or accelerating crypto

functionality

e Approaches and tools for discovering

algorithm migration impacts on:

© Communications and network
protocols

O key management protocols,
processes, and procedures

@]

O O

O

O

-

(@]

O O

O network management protocols,

processes, and procedures

O business processes and procedures

Each responding organization’s letter
of interest should identify how their
products help address one or more of
the following demonstration scenarios
in section 2 of the Migration to Post-
Quantum Cryptography project
description at https://
www.nccoe.nist.gov/projects/building-
blocks/post-quantum-cryptography:

o FIPS—-140 validated hardware and
software modules that employ
quantum-vulnerable public-key
cryptography

¢ Cryptographic libraries that include
quantum-vulnerable public-key
cryptography

e Cryptographic applications and
cryptographic support applications
that include or are focused on
quantum-vulnerable public-key
cryptography

e Embedded quantum-vulnerable
cryptographic code in computing
platforms

e Communication protocols widely
deployed in different industry sectors
that leverage quantum-vulnerable
cryptographic algorithms
Considerations for desired

characteristics include:

¢ All candidate quantum-resistant
replacements for quantum-vulnerable
public-key algorithms should have a
security strength at least equivalent to
that possessed by the quantum-
vulnerable algorithm being replaced,
where the security strength of the
algorithm being replaced is measured in
the absence of quantum computing.

¢ Any suggestion for replacement of a
quantum-vulnerable public-key
algorithm by a compensating control(s)
should be accompanied by an
explanation of how the compensating
control provides relevant confidentiality
and integrity protection commensurate
with that currently being provided in
the absence of quantum computing.

¢ Any projected performance
degradation resulting from a suggested
replacement of a quantum-vulnerable
public-key algorithm by a NIST
candidate quantum-resistant algorithm
should be characterized in the project
findings.

In their letters of interest, responding
organizations need to acknowledge the
importance of and commit to provide:

1. Access for all participants’ project
teams to component interfaces and the
organization’s experts necessary to make
functional connections among security
platform components.

2. Support for development and
demonstration of the Migration to Post-
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Quantum Cryptography project, which
will be conducted in a manner
consistent with the most recent version
of the following standards and
guidance: FIPS 200, SP 800-37, SP 800—
52, SP 800-53, SP 800-63, and SP
1800-16. Additional details about the
Migration to Post-Quantum
Cryptography project are available at
https://www.nccoe.nist.gov/projects/
building-blocks/post-quantum-
cryptography.

NIST cannot guarantee that all of the
products proposed by respondents will
be used in the demonstration. Each
prospective participant will be expected
to work collaboratively with NIST staff
and other project participants under the
terms of the consortium CRADA in the
development of the Migration to Post-
Quantum Cryptography project.
Prospective participants’ contribution to
the collaborative effort will include
assistance in establishing the necessary
interface functionality, connection and
set-up capabilities and procedures,
demonstration harnesses, environmental
and safety conditions for use, integrated
platform user instructions, and
demonstration plans and scripts
necessary to demonstrate the desired
capabilities. Each participant will train
NIST personnel, as necessary, to operate
its product in capability
demonstrations. Following successful
demonstrations, NIST will publish a
description of the security platform and
its performance characteristics sufficient
to permit other organizations to develop
and deploy security platforms that meet
the security objectives of the Migration
to Post-Quantum Cryptography project.
These descriptions will be public
information.

Under the terms of the consortium
CRADA, NIST will support
development of interfaces among

participants’ products by providing IT
infrastructure, laboratory facilities,
office facilities, collaboration facilities,
and staff support to component
composition, security platform
documentation, and demonstration
activities.

The dates of the demonstration of the
Migration to Post-Quantum
Cryptography project capability will be
announced on the NCCoE website at
least two weeks in advance at https://
nccoe.nist.gov/. The expected outcome
will demonstrate how the components
of the solutions that address Migration
to Post-Quantum Cryptography can
enhance security capabilities that
provide assurance of mitigation of
identified risks while continuing to
meet industry sectors’ compliance
requirements. Participating
organizations will gain from the
knowledge that their products are
interoperable with other participants’
offerings.

For additional information on the
NCCoE governance, business processes,
and NCCoE operational structure, visit
the NCCoE website https://
nccoe.nist.govy/.

Alicia Chambers,
NIST Executive Secretariat.

[FR Doc. 2021-22223 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XB503]

Marine Mammals and Endangered
Species

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permits and
permit amendments.

SUMMARY: Notice is hereby given that
permits and permit amendments have
been issued to the following entities
under the Marine Mammal Protection
Act (MMPA) and the Endangered
Species Act (ESA), as applicable.

ADDRESSES: The permits and related
documents are available for review
upon written request via email to
NMFS.Pr1Comments@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Shasta McClenahan, Ph.D. (Permit Nos.
19592—01 and 25739), Jennifer
Skidmore (Permit No. 24054), Amy
Hapeman (Permit Nos. 24140, 24368,
25691, 25694, and 25696), and Carrie
Hubard (Permit No. 19225); at (301)
427-8401.

SUPPLEMENTARY INFORMATION: Notices
were published in the Federal Register
on the dates listed below that requests
for a permit or permit amendment had
been submitted by the below-named
applicants. To locate the Federal
Register notice that announced our
receipt of the application and a
complete description of the activities, go
to www.federalregister.gov and search
on the permit number provided in Table
1 below.

BILLING CODE 3510-22-P
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activities proposed are categorically
excluded from the requirement to

U.S.C. 4321 et seq.), a final

In compliance with the National
Environmental Policy Act of 1969 (42

determination has been made that the
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prepare an environmental assessment or
environmental impact statement.

As required by the ESA, as applicable,
issuance of these permit was based on
a finding that such permits: (1) Were
applied for in good faith; (2) will not
operate to the disadvantage of such
endangered species; and (3) are
consistent with the purposes and
policies set forth in Section 2 of the
ESA.

Authority: The requested permits
have been issued under the MMPA of
1972, as amended (16 U.S.C. 1361 et
seq.), the regulations governing the
taking and importing of marine
mammals (50 CFR part 216), the ESA of
1973, as amended (16 U.S.C. 1531 et
seq.), and the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226), as applicable.

Dated: October 6, 2021.
Amy Sloan,

Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2021-22190 Filed 10-12—21; 8:45 am]
BILLING CODE 3510-22-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XB492]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the Parallel
Thimble Shoal Tunnel Project in
Virginia Beach, Virginia

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments on proposed authorization
and possible renewal.

SUMMARY: NMFS has received a request
from the Chesapeake Tunnel Joint
Venture (CTJV) for authorization to take
marine mammals incidental to the
Parallel Thimble Shoal Tunnel Project
(PTST) in Virginia Beach, Virginia.
Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
issue an incidental harassment
authorization (IHA) to incidentally take
marine mammals during the specified
activities. NMFS is also requesting
comments on a possible one-year
renewal that could be issued under
certain circumstances and if all
requirements are met, as described in

Request for Public Comments at the end
of this document. NMFS will consider
public comments prior to making any
final decision on the issuance of the
requested MMPA authorizations and
agency responses will be summarized in
the final notice of our decision.
DATES: Comments and information must
be received no later than November 12,
2021.
ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service and should be
sent to ITP.Meadows@noaa.gov.
Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF
file formats only. All comments
received are a part of the public record
and will generally be posted online at
https://www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.
FOR FURTHER INFORMATION CONTACT:
Dwayne Meadows, Ph.D., Office of
Protected Resources, NMFS, (301) 427—
8401. Electronic copies of the
application and supporting documents,
as well as a list of the references cited
in this document, may be obtained
online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are

issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.
Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”’); and requirements
pertaining to the mitigation, monitoring
and reporting of the takings are set forth.
The definitions of all applicable
MMPA statutory terms cited above are
included in the relevant sections below.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216-6A, NMFS must review our
proposed action (i.e., the issuance of an
THA) with respect to potential impacts
on the human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (IHAs with no
anticipated serious injury or mortality)
of the Companion Manual for NOAA
Administrative Order 216—6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of the proposed IHA qualifies
to be categorically excluded from
further NEPA review.

We will review all comments
submitted in response to this
notification prior to concluding our
NEPA process or making a final
decision on the THA request.

Summary of Request

On September 21, 2021, NMFS
received an application from CTJV
requesting an THA to take small
numbers of five species (harbor seal
(Phoca vitulina), gray seal (Halichoerus
grypus), bottlenose dolphin (Tursiops
truncatus), harbor porpoise (Phocoena
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phocoena) and humpback whale
(Megaptera novaeangliae)) of marine
mammals incidental to pile driving and
removal associated with the PTST
Project. The application was deemed
adequate and complete on September
30, 2021. CTJV’s request is for take of a
small number of these species by Level
A or Level B harassment. Neither CTJV
nor NMFS expects serious injury or
mortality to result from this activity
and, therefore, an THA is appropriate.
NMEFS previously issued IHAs to CTJV
for similar work (83 FR 36522; July 30,
2018; 85 FR 16061; March 20, 2020; and
86 FR 14606; March 17, 2021). However,
due to design and schedule changes
only a small portion of that work was
conducted under those issued IHAs.
This proposed IHA covers 1 year ofa 5
year project.

Description of Proposed Activity

Overview

The purpose of the project is to build
an additional two lane vehicle tunnel
under the navigation channel as part of
the Chesapeake Bay Bridge and Tunnel

(CBBT). The PTST project will address
existing constraints to regional mobility
based on current traffic volume,
improve safety, improve the ability to
conduct necessary maintenance with
minimal impact to traffic flow, and
ensure reliable hurricane evacuation
routes. In-water pile driving is needed
to create vessel moorings, temporary
work trestles and Support of Excavation
walls on islands at either end of the
tunnel. The work in this application
involves the installation of 722 36-inch
and 42 42-inch steel piles. The project
will take no more than 252 days of in-
water pile work.

The pile driving/removal can result in
take of marine mammals from sound in
the water which results in behavioral
harassment or auditory injury.

Dates and Duration

This project is ongoing under an
existing IHA (86 FR 14606; March 17,
2021). Because of new understanding of
the geology of the area, significant
revisions have been made to the plans
and required work including switching

some piles from wood to steel (which
produces louder sound on installation),
and increasing the size and number of
piles. The IHA proposed here will thus
supersede the existing IHA once it is
issued and be effective for 1 year from
the date of issuance.

Specific Geographic Region

The PTST project is located between
Portal Islands 1 and 2 of the CBBT as
shown in Figure 1. A 6,525 lineal foot
(ft) (1989 m) tunnel will be bored
underneath the Thimble Shoal Channel
connecting the Portal Islands located
near the mouth of the Chesapeake Bay.
The CBBT is a 23-mile (37 km) long
facility that connects the Hampton
Roads area of Virginia to the Eastern
Shore of Virginia. Water depths within
the PTST construction area range from
0 to 60 ft (18.2 m) below Mean Lower
Low Water (MLLW). The Thimble Shoal
Channel is 1,000 ft (305 m) wide, is
authorized to a depth of —55 ft (16.8 m)
below MLLW, and is maintained at a
depth of 50 ft (15.2 m) MLLW.

BILLING CODE 3510-22-P
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Figure 1-- Map of Proposed Project Area near Virginia Beach, Virginia.

BILLING CODE 3510-22-C
Detailed Description of Specific Activity

The PTST project consists of the
construction of a two lane tunnel
parallel and to the west of the existing
tunnel, connecting Portal Islands 1 and
2. A tunnel boring machine (TBM) will
both excavate material and construct the
tunnel as it progresses from Portal
Island No. 1 to Portal Island No. 2.
Precast concrete tunnel segments will be
transported to the TBM for installation.
The TBM will assemble the tunnel

segments in-place as the tunnel is bored.
After the tunnel structure is completed,

final upland work for the PTST Project
will include installation of the final
roadway, lighting, finishes, mechanical
systems, and other required internal
systems for tunnel use and function. In
addition, the existing fishing pier will
be repaired and refurbished.
Descriptions of additional upland
activities may be found in the
application but such actions will not

affect marine mammals and are not
described here.

Proposed in-water activities during
this IHA include the following and are
shown in Table 1:

e Mooring piles: These are
constructed of 28 36-inch steel pile piles
on Portal Island No. 1 and 16 36-inch
steel pile piles on Portal Island No. 2.
Installation will be by vibratory hammer
with a bubble curtain;

e Two engineered berms:
Approximately 1,395 ft (425 m) in
length for Portal Island No. requiring
316 36-inch steel interlocked pipe piles
(209 on west side; 107 on east side) and
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approximately 1,354 ft (451 m) in length
for Portal Island No. 2 requiring 338
piles of the same size and type (204
piles on west side; 134 on east side).
Each berm will extend channelward
from its portal island. Construction
methods will include impact pile
driving as well as using a down-the-hole
to create holes in the substrate for the
piles. Once the piles are advanced
through an existing rock layer (made of
rocks previously placed for the earlier
tunnel) using DTH, they are driven to
final grade via traditional impact
driving methods. A special bubble
curtain system encompasses the entire
area (see Application Appendix A);

e Two temporary Omega trestles: 26
42-inch steel pipe piles on Portal Island
No. 1 and 24 36 inch and 16 42-inch
steel pipe piles on Portal Island No. 2.
These trestles will be offset to the west
side of each engineered berm, extending
channelward from each island.
Construction methods will include
vibratory hammer with bubble curtain
with impact pile driving only as needed.
This will be the methods for all piles on
Portal Island 1 and the 42-inch piles on
Portal Island No. 2. The 36-inch piles on
Portal Island No. 2 will be installed with
DTH and an impact hammer with
bubble curtain.

Table 1 provides a summary of the
pile driving activities. Most in-water
construction activities would involve
multiple pile systems working
simultaneously. There could be as many
as three systems working
simultaneously, with no more than two
at a single island. Table 2 shows the
potential simultaneous driving
scenarios on each island and project-
wide and provides best estimates of the
days for each scenario.

In summary, the project period
includes 252 days of pile driving and
DTH activities for which incidental take
authorization is requested.

TABLE 1—SUMMARY OF PILE DRIVING ACTIVITIES AND USER SPREADSHEET INPUTS

Minutes/ ;
Method Pile type Nugl”k;esr of strikes per PI|32§)9I’
pile
Vibratory, OF ...o.oceeioiiiieie e 42-inch steel ...ceevveeieieiie e 42 12 2
Impact .......... 1,000 4
Vibratory .... 36-inch steel .....coooviiriiiii 44 12 4
DTH, and ... 36-inch steel ... 24 36,000 2
Impact ....... 1,000 2
DTH, and ... 36-inch steel interlocking ........cccocveeiiiiieiiieeene 654 36,000 3or6
IMPACT ... 1000 6
LI ] €= = SRS TRT 4 U IS

All User spreadsheet calculations use Transmission Loss = 15 and standard weighting factor adjustments. See Estimated Take section for dis-

cussion of User Spreadsheet.

TABLE 2—SIMULTANEOUS DRIVING SCENARIOS

Days of
Days of : Days of
Activity simult);neous smﬂ}gne&us simultgneous
(each mention is 1 system) driving island islagd driving at
1 > both islands
IMPACE + DTH ettt r e e e r e e e e e e e e e nnenaeenenreennenn 124 147 48
DTH + Vibratory ..... 10 6 2
Impact + Vibratory ........ 10 6 1
Impact + DTH + DTH ...... 0 0 22
DTH + DTH + Vibratory ....... 0 0 6
DTH + Vibratory + IMPact .......cc.ooiiiiiiiiii et 0 0 8
IMpact + IMPACt + DTH ..o e e snr e e e snneeeae 0 0 19
LI = L SRRSO 144 159 106

Proposed mitigation, monitoring, and
reporting measures are described in
detail later in this document (please see
Proposed Mitigation and Proposed
Monitoring and Reporting).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock

Assessment Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website (https://
www.fisheries.noaa.gov/find-species).

Table 3 lists all species with expected
potential for occurrence in the project
area in Chesapeake Bay and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and Endangered Species Act
(ESA) and potential biological removal

(PBR), where known. For taxonomy, we
follow Committee on Taxonomy (2020).
PBR is defined by the MMPA as the
maximum number of animals, not
including natural mortalities, that may
be removed from a marine mammal
stock while allowing that stock to reach
or maintain its optimum sustainable
population (as described in NMFS’s
SARs). While no mortality is anticipated
or authorized here, PBR and annual
serious injury and mortality from
anthropogenic sources are included here
as gross indicators of the status of the
species and other threats.


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
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Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular

TABLE 3—SPECIES THAT SPATIALLY CO-OCCUR WITH THE ACTIVITY TO THE DEGREE THAT TAKE IS REASONABLY LIKELY

study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For

some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. Atlantic SARs (e.g., Hayes
etal., 2021).

To OCCUR
ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; (CV, Nmin, most recent PBR M/SI 3
strategic abundance survey)2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenopteridae
(rorquals):
Humpback whale .............. Megaptera novaeangliae ........ Gulf of Maine ........c.cccceiinees -~ N 1,393 (0; 1,375, 2016) ........... 22 58
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Bottlenose dolphin ........... Tursiops truncatus .................. WNA Coastal, Northern Mi- - Y 6,639 (0.41; 4,759; 2011) ...... 48 | 12.2-21.5
gratory.
WNA Coastal, Southern Mi- Y 3,751 (0.06; 2,353; 2011) ...... 23 0-8
gratory.
Northern North Carolina Estu- | -,-; Y 823 (0.06; 782; 2017) ............ 7.8 7.2-30
arine System.
Family Phocoenidae (por-
poises):
Harbor porpoise ............... Phocoena phocoena .............. Gulf of Maine/Bay of Fundy ... | -, -; N 95,543 (0.31; 74,034; 2016) .. 851 217
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless
seals):
Harbor seal ...........cccvveeene Phoca vitulina ...............ccuo..... WNA e - N 75,834 (0.1; 66,884, 2012) .... 2,006 350
Gray seal? .....cccoevvvrieennn. Halichoerus grypus ................ WNA e -N 27,131 (0.19, 23,158, 2016) .. 1,359 4,729

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.

2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-
reports. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance.

3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual Mortality/Serious Injury (M/SI) often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV
associated with estimated mortality due to commercial fisheries is presented in some cases.

4The NMFS stock abundance estimate applies to U.S. population only, however the actual stock abundance is approximately 505,000. The PBR value is estimated

for the U.S. population, while the M/SI estimate is provided for the entire gray seal stock (including animals in Canada).

Humpback whales, bottlenose
dolphin, harbor porpoise, harbor seal,
and gray seal spatially co-occur with the
activity to the degree that take is
reasonably likely to occur, and we have
proposed authorizing take of these
species. All species that could
potentially occur in the proposed survey
areas are included in the CTJV’s IHA
application (see application, Table 4).
North Atlantic right whale and fin
whale could potentially occur in the
area. However the spatial and temporal
occurrence of these species is very rare,
the species are readily observed, and the
applicant would shut down pile driving
if they enter the project area. Thus take
is not expected to occur, and they are
not discussed further.

Humpback Whale

The humpback whale is found
worldwide in all oceans. In winter,
humpback whales from waters off New
England, Canada, Greenland, Iceland,

and Norway migrate to mate and calve
primarily in the West Indies, where
spatial and genetic mixing among these
groups occurs. For the humpback whale,
NMFS defines a stock on the basis of
feeding location, i.e., Gulf of Maine.
However, our reference to humpback
whales in this document refers to any
individuals of the species that are found
in the specific geographic region. These
individuals may be from the same
breeding population (e.g., West Indies
breeding population of humpback
whales) but visit different feeding areas.

Based on photo-identification only 39
percent of individual humpback whales
observed along the mid- and south
Atlantic U.S. coast are from the Gulf of
Maine stock (Barco et al., 2002).
Therefore, the SAR abundance estimate
underrepresents the relevant
population, i.e., the West Indies
breeding population.

Prior to 2016, humpback whales were
listed under the ESA as an endangered

species worldwide. Following a 2015
global status review (Bettridge et al.,
2015), NMFS established 14 DPSs with
different listing statuses (81 FR 62259;
September 8, 2016) pursuant to the ESA.
The West Indies Distinct Population
Segment (DPS), which consists of the
whales whose breeding range includes
the Atlantic margin of the Antilles from
Cuba to northern Venezuela, and whose
feeding range primarily includes the
Gulf of Maine, eastern Canada, and
western Greenland, was delisted. As
described in Bettridge et al. (2015), the
West Indies DPS has a substantial
population size (i.e., approximately
10,000; Stevick et al., 2003; Smith et al.,
1999; Bettridge et al., 2015), and
appears to be experiencing consistent
growth.

Humpback whales are the only large
cetaceans that are likely to occur in the
project area and could be found there at
any time of the year. There has been a
decline in whale sightings in the peak


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports
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months since 2016/17; the distribution
of whale sightings occur most frequently
in the month of January through March
(Aschettino et al., 2020).

There have been 33 humpback whale
strandings recorded in Virginia between
1988 and 2013. Most of these strandings
were reported from ocean facing
beaches, but 11 were also within the
Chesapeake Bay (Barco and Swingle,
2014). Strandings occurred in all
seasons, but were most common in the
spring. Since January 2016, elevated
humpback whale mortalities have
occurred along the Atlantic coast from
Maine through Florida. The event has
been declared an Unusual Mortality
Event (UME) with 150 strandings
recorded, 7 of which occurred in or near
the mouth of the Chesapeake Bay. More
detailed information is available at:
https://www.fisheries.noaa.gov/
national/marine-life-distress/2016-2021-
humpback-whale-unusual-mortality-
event-along-atlantic-coast. Three
previous UMEs involving humpback
whales have occurred since 2000, in
2003, 2005, and 2006.

Humpback whales use the mid-
Atlantic as a migratory pathway to and
from the calving/mating grounds, but it
may also be an important winter feeding
area for juveniles. Since 1989,
observations of juvenile humpbacks in
the mid-Atlantic have been increasing
during the winter months, peaking from
January through March (Swingle et al.,
1993). Biologists theorize that non-
reproductive animals may be
establishing a winter feeding range in
the mid-Atlantic since they are not
participating in reproductive behavior
in the Caribbean.

Bottlenose Dolphin

The bottlenose dolphin occurs in
temperate and tropical oceans
throughout the world (Blaylock 1985).
In the western Atlantic Ocean there are
two distinct morphotypes of bottlenose
dolphins, an offshore type that occurs
along the edge of the continental shelf
as well as an inshore type. The inshore
morphotype can be found along the
entire United States coast from New
York to the Gulf of Mexico, and
typically occurs in waters less than 20
meters deep (NOAA Fisheries 2016a).
Bottlenose dolphins found in Virginia
are representative primarily of either the
northern migratory coastal stock,
southern migratory coastal stock, or the
Northern North Carolina Estuarine
System Stock (NNCES).

The northern migratory coastal stock
is best defined by its distribution during
warm water months when the stock
occupies coastal waters from the
shoreline to approximately the 20 m

isobath between Assateague, Virginia,
and Long Island, New York (Garrison et
al., 2017). The stock migrates in late
summer and fall and, during cold water
months (best described by January and
February), occupies coastal waters from
approximately Cape Lookout, North
Carolina, to the North Carolina/Virginia
border. Historically, common bottlenose
dolphins have been rarely observed
during cold water months in coastal
waters north of the North Carolina/
Virginia border, and their northern
distribution in winter appears to be
limited by water temperatures. Overlap
with the southern migratory coastal
stock in coastal waters of northern
North Carolina and Virginia is possible
during spring and fall migratory
periods, but the degree of overlap is
unknown and it may vary depending on
annual water temperature (Garrison et
al., 2016). When the stock has migrated
in cold water months to coastal waters
from just north of Cape Hatteras, North
Carolina, to just south of Cape Lookout,
North Carolina, it overlaps spatially
with the Northern North Carolina
Estuarine System (NNCES) Stock
(Garrison et al., 2017).

The southern migratory coastal stock
migrates seasonally along the coast
between North Carolina and northern
Florida (Garrison et al., 2017). During
January—March, the southern migratory
coastal stock appears to move as far
south as northern Florida. During April-
June, the stock moves back north past
Cape Hatteras, North Carolina, where it
overlaps, in coastal waters, with the
NNCES stock (in waters <1 km from
shore). During the warm water months
of July—August, the stock is presumed to
occupy coastal waters north of Cape
Lookout, North Carolina, to Assateague,
Virginia, including the Chesapeake Bay.

The NNCES stock is best defined as
animals that occupy primarily waters of
the Pamlico Sound estuarine system
(which also includes Core, Roanoke,
and Albemarle sounds, and the Neuse
River) during warm water months (July—
August). Members of this stock also use
coastal waters (<1 km from shore) of
North Carolina from Beaufort north to
Virginia Beach, Virginia, including the
lower Chesapeake Bay. A community of
NNCES dolphins are likely year-round
Bay residents (Eric Patterson, pers.
communication).

Harbor Porpoise

The harbor porpoise is typically
found in colder waters in the northern
hemisphere. In the western North
Atlantic Ocean, harbor porpoises range
from Greenland to as far south as North
Carolina (Barco and Swingle, 2014).
They are commonly found in bays,

estuaries, and harbors less than 200
meters deep (NOAA Fisheries, 2016c).
Harbor porpoises in the United States
are made up of the Gulf of Maine/Bay
of Fundy stock. Gulf of Maine/Bay of
Fundy stock are concentrated in the
Gulf of Maine in the summer, but are
widely dispersed from Maine to New
Jersey in the winter. South of New
Jersey, harbor porpoises occur at lower
densities. Migrations to and from the
Gulf of Maine do not follow a defined
route (NOAA Fisheries, 2016c).
Harbor porpoise occur seasonally in
the winter and spring in small numbers
near the project area. Strandings occur
primarily on ocean facing beaches, but
they occasionally travel into the
Chesapeake Bay to forage and could
occur in the project area (Barco and
Swingle, 2014). Since 1999, stranding
incidents have ranged widely from a
high of 40 in 1999 to 2 in 2011, 2012,
and 2016 (Barco et al., 2017). In most
areas, harbor porpoise occur in small
groups of just a few individuals.

Harbor Seal

The harbor seal occurs in arctic and
temperate coastal waters throughout the
northern hemisphere, including on both
the east and west coasts of the United
States. On the east coast, harbor seals
can be found from the Canadian Arctic
down to Georgia (Blaylock, 1985).
Harbor seals occur year-round in
Canada and Maine and seasonally
(September—May) from southern New
England to New Jersey (NOAA
Fisheries, 2016d). The range of harbor
seals appears to be shifting as they are
regularly reported further south than
they were historically. In recent years,
they have established haulout sites in
the Chesapeake Bay including on the
portal islands of the CBBT (Rees et al.,
2016, Jones et al., 2018).

Harbor seals are the most common
seal in Virginia (Barco and Swingle,
2014). They can be seen resting on the
rocks around the portal islands of the
CBBT from December through April.
Seal observation surveys conducted at
the CBBT recorded 112 seals during the
2014/2015 season, 184 seals during the
2015/2016 season, 308 seals in the
2016/2017 season and 340 seals during
the 2017/2018 season. They are
primarily concentrated north of the
project area at Portal Island No. 3 (Rees
et al 2016; Jones et al. 2018).

Harbor seals are central-place foragers
(Orians and Pearson, 1979) and tend to
exhibit strong site fidelity within season
and across years, generally forage close
to haulout sites, and repeatedly visit
specific foraging areas (Suryan and
Harvey, 1998; Thompson et al., 1998).
Harbor seals tend to forage at night and


https://www.fisheries.noaa.gov/national/marine-life-distress/2016-2021-humpback-whale-unusual-mortality-event-along-atlantic-coast
https://www.fisheries.noaa.gov/national/marine-life-distress/2016-2021-humpback-whale-unusual-mortality-event-along-atlantic-coast
https://www.fisheries.noaa.gov/national/marine-life-distress/2016-2021-humpback-whale-unusual-mortality-event-along-atlantic-coast
https://www.fisheries.noaa.gov/national/marine-life-distress/2016-2021-humpback-whale-unusual-mortality-event-along-atlantic-coast
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haul out during the day with a peak in
the afternoon between 1 p.m. and 4 p.m.
(London et al., 2001).

Gray Seal

The gray seal occurs on both coasts of
the Northern Atlantic Ocean and are
divided into three major populations
(NOAA Fisheries 2016b). The western
north Atlantic stock occurs in eastern
Canada and the northeastern United
States, occasionally as far south as
North Carolina. Gray seals inhabit rocky
coasts and islands, sandbars, ice shelves
and icebergs (NOAA Fisheries 2016b).
In the United States, gray seals
congregate in the summer to give birth
at four established colonies in
Massachusetts and Maine (NOAA
Fisheries 2016b). From September
through May, they disperse and can be
abundant as far south as New Jersey.
The range of gray seals appears to be
shifting as they are regularly being
reported further south than they were
historically (Rees et al. 2016).

Gray seals are uncommon in Virginia
and the Chesapeake Bay. Only 15 gray

seal strandings were documented in
Virginia from 1988 through 2013 (Barco
and Swingle, 2014). They are rarely
found resting on the rocks around the
portal islands of the CBBT from
December through April alongside
harbor seals. Seal observation surveys
conducted at the CBBT recorded one
gray seal in each of the 2014/2015 and
2015/2016 seasons while no gray seals
were reported during the 2016/2017 and
2017/2018 seasons (Rees et al. 2016,
Jones et al. 2018).

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals
underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Current data indicate
that not all marine mammal species
have equal hearing capabilities (e.g.,
Richardson et al., 1995; Wartzok and
Ketten, 1999; Au and Hastings, 2008).

To reflect this, Southall et al. (2007)
recommended that marine mammals be
divided into functional hearing groups
based on directly measured or estimated
hearing ranges on the basis of available
behavioral response data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. Note that no direct
measurements of hearing ability have
been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2018)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 decibel
(dB) threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. Marine
mammal hearing groups and their
associated hearing ranges are provided
in Table 4.

TABLE 4—MARINE MAMMAL HEARING GROUPS

[NMFS, 2018]

Hearing group

Generalized hearing
range *

Low-frequency (LF) cetaceans (baleen whales)
Mid-frequency (MF) cetaceans (dolphins, toothed whales, beaked whales, bottlenose whales)
High-frequency (HF) cetaceans (true porpoises, Kogia, river dolphins, cephalorhynchid, Lagenorhynchus cruciger & L.

australis).

Phocid pinnipeds (PW) (underwater) (true seals)
Otariid pinnipeds (OW) (underwater) (sea lions and fur seals)

7 Hz to 35 kHz.
150 Hz to 160 kHz.
275 Hz to 160 kHz.

50 Hz to 86 kHz.
60 Hz to 39 kHz.

*Represents the generalized hearing range for the entire group as a composite (i.e., all species within the group), where individual species’
hearing ranges are typically not as broad. Generalized hearing range chosen based on ~65 dB threshold from normalized composite audiogram,
with the exception for lower limits for LF cetaceans (Southall et al., 2007) and PW pinniped (approximation).

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemila et al., 2006; Kastelein et al.,
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2018) for a review of
available information. Humpback
whales are in the low-frequency hearing
group, bottlenose dolphins are in the
mid-frequency hearing group, harbor
porpoises are in the high frequency
hearing group, and both harbor and gray
seals are in the phocid group.

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section includes a summary and
discussion of the ways that components

of the specified activity may impact
marine mammals and their habitat. The
Estimated Take section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The Negligible Impact Analysis
and Determination section considers the
content of this section, the Estimated
Take section, and the Proposed
Mitigation section, to draw conclusions
regarding the likely impacts of these
activities on the reproductive success or
survivorship of individuals and how
those impacts on individuals are likely
to impact marine mammal species or
stocks.

Acoustic effects on marine mammals
during the specified activity can occur
from impact and vibratory pile driving
and removal and DTH. The effects of
underwater noise from CTJV’s proposed
activities have the potential to result in

Level A or Level B harassment of marine
mammals in the action area.

Description of Sound Sources

The marine soundscape is comprised
of both ambient and anthropogenic
sounds. Ambient sound is defined as
the all-encompassing sound in a given
place and is usually a composite of
sound from many sources both near and
far (ANSI 1994, 1995). The sound level
of an area is defined by the total
acoustical energy being generated by
known and unknown sources. These
sources may include physical (e.g.,
waves, wind, precipitation, earthquakes,
ice, atmospheric sound), biological (e.g.,
sounds produced by marine mammals,
fish, and invertebrates), and
anthropogenic sound (e.g., vessels,
dredging, aircraft, construction).

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
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comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound
propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 dB from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

In-water construction activities
associated with the project would
include impact and vibratory pile
driving and removal and DTH. The
sounds produced by these activities fall
into one of two general sound types:
impulsive and non-impulsive.
Impulsive sounds (e.g., explosions,
gunshots, sonic booms, impact pile
driving) are typically transient, brief
(less than 1 second), broadband, and
consist of high peak sound pressure
with rapid rise time and rapid decay
(ANSI, 1986; NIOSH, 1998; ANSI, 2005;
NMFS, 2018). Non-impulsive sounds
(e.g., machinery operations such as
drilling or dredging, vibratory pile
driving, underwater chainsaws, pile
clippers, and active sonar systems) can
be broadband, narrowband or tonal,
brief or prolonged (continuous or
intermittent), and typically do not have
the high peak sound pressure with raid
rise/decay time that impulsive sounds
do (ANSI 1995; NIOSH 1998; NMFS
2018). The distinction between these
two sound types is important because
they have differing potential to cause
physical effects, particularly with regard
to hearing (e.g., Ward 1997 in Southall
et al., 2007).

Three types of pile hammers would be
used on this project: impact, vibratory,
and DTH. Impact hammers operate by
repeatedly dropping and/or pushing a
heavy piston onto a pile to drive the pile
into the substrate. Sound generated by
impact hammers is characterized by
rapid rise times and high peak levels, a
potentially injurious combination
(Hastings and Popper, 2005). Vibratory
hammers install piles by vibrating them
and allowing the weight of the hammer
to push them into the sediment.

Vibratory hammers produce
significantly less sound than impact
hammers. Peak Sound pressure Levels
(SPLs) may be 180 dB or greater, but are
generally 10 to 20 dB lower than SPLs
generated during impact pile driving of
the same-sized pile (Oestman et al.,
2009). Rise time is slower, reducing the
probability and severity of injury, and
sound energy is distributed over a
greater amount of time (Nedwell and
Edwards, 2002; Carlson et al., 2005).

A DTH hammer is essentially a drill
bit that drills through the bedrock using
a rotating function like a normal drill,
in concert with a hammering
mechanism operated by a pneumatic (or
sometimes hydraulic) component
integrated into to the DTH hammer to
increase speed of progress through the
substrate (i.e., it is similar to a “hammer
drill”” hand tool). Rock socketing
involves using DTH equipment to create
a hole in the bedrock inside which the
pile is placed to give it lateral and
longitudinal strength. The sounds
produced by the DTH method contain
both a continuous non-impulsive
component from the drilling action and
an impulsive component from the
hammering effect. Therefore, we treat
DTH systems as both impulsive and
continuous, non-impulsive sound
source types simultaneously.

The likely or possible impacts of
CTJV’s proposed activity on marine
mammals could involve both non-
acoustic and acoustic stressors.
Potential non-acoustic stressors could
result from the physical presence of the
equipment, vessels, and personnel;
however, any impacts to marine
mammals are expected to primarily be
acoustic in nature. Acoustic stressors
include effects of heavy equipment
operation during pile installation and
removal.

Acoustic Impacts

The introduction of anthropogenic
noise into the aquatic environment from
pile driving equipment is the primary
means by which marine mammals may
be harassed from the CTJV’s specified
activity. In general, animals exposed to
natural or anthropogenic sound may
experience physical and psychological
effects, ranging in magnitude from none
to severe (Southall et al., 2007).
Generally, exposure to pile driving and
removal and other construction noise
has the potential to result in auditory
threshold shifts and behavioral
reactions (e.g., avoidance, temporary
cessation of foraging and vocalizing,
changes in dive behavior). Exposure to
anthropogenic noise can also lead to
non-observable physiological responses
such an increase in stress hormones.

Additional noise in a marine mammal’s
habitat can mask acoustic cues used by
marine mammals to carry out daily
functions such as communication and
predator and prey detection. The effects
of pile driving and demolition noise on
marine mammals are dependent on
several factors, including, but not
limited to, sound type (e.g., impulsive
vs. non-impulsive), the species, age and
sex class (e.g., adult male vs. mom with
calf), duration of exposure, the distance
between the pile and the animal,
received levels, behavior at time of
exposure, and previous history with
exposure (Wartzok et al., 2004; Southall
et al., 2007). Here we discuss physical
auditory effects (threshold shifts)
followed by behavioral effects and
potential impacts on habitat.

NMEFS defines a noise-induced
threshold shift (TS) as a change, usually
an increase, in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS, 2018). The amount of
threshold shift is customarily expressed
in dB. A TS can be permanent or
temporary. As described in NMFS
(2018), there are numerous factors to
consider when examining the
consequence of TS, including, but not
limited to, the signal temporal pattern
(e.g., impulsive or non-impulsive),
likelihood an individual would be
exposed for a long enough duration or
to a high enough level to induce a TS,
the magnitude of the TS, time to
recovery (seconds to minutes or hours to
days), the frequency range of the
exposure (i.e., spectral content), the
hearing and vocalization frequency
range of the exposed species relative to
the signal’s frequency spectrum (i.e.,
how animal uses sound within the
frequency band of the signal; e.g.,
Kastelein et al., 2014), and the overlap
between the animal and the source (e.g.,
spatial, temporal, and spectral).

Permanent Threshold Shift (PTS)—
NMFS defines PTS as a permanent,
irreversible increase in the threshold of
audibility at a specified frequency or
portion of an individual’s hearing range
above a previously established reference
level (NMFS 2018). Available data from
humans and other terrestrial mammals
indicate that a 40 dB threshold shift
approximates PTS onset (see Ward et
al., 1958, 1959; Ward, 1960; Kryter et
al., 1966; Miller, 1974; Ahroon ef al.,
1996; Henderson and Hu, 2008). PTS
levels for marine mammals are
estimates, with the exception of a single
study unintentionally inducing PTS in a
harbor seal (Kastak et al., 2008), there
are no empirical data measuring PTS in
marine mammals, largely due to the fact
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that, for various ethical reasons,
experiments involving anthropogenic
noise exposure at levels inducing PTS
are not typically pursued or authorized
(NMFS, 2018).

Temporary Threshold Shift (TTS)}—A
temporary, reversible increase in the
threshold of audibility at a specified
frequency or portion of an individual’s
hearing range above a previously
established reference level (NMFS,
2018). Based on data from cetacean TTS
measurements (see Southall et al.,
2007), a TTS of 6 dB is considered the
minimum threshold shift clearly larger
than any day-to-day or session-to-
session variation in a subject’s normal
hearing ability (Schlundt et al., 2000;
Finneran et al., 2000, 2002). As
described in Finneran (2016), marine
mammal studies have shown the
amount of TTS increases with
cumulative sound exposure level
(SELcum) in an accelerating fashion: At
low exposures with lower SELcum, the
amount of TTS is typically small and
the growth curves have shallow slopes.
At exposures with higher SELcym, the
growth curves become steeper and
approach linear relationships with the
noise SEL.

Depending on the degree (elevation of
threshold in dB), duration (i.e., recovery
time), and frequency range of TTS, and
the context in which it is experienced,
TTS can have effects on marine
mammals ranging from discountable to
serious (similar to those discussed in
auditory masking, below). For example,
a marine mammal may be able to readily
compensate for a brief, relatively small
amount of TTS in a non-critical
frequency range that takes place during
a time when the animal is traveling
through the open ocean, where ambient
noise is lower and there are not as many
competing sounds present.
Alternatively, a larger amount and
longer duration of TTS sustained during
time when communication is critical for
successful mother/calf interactions
could have more serious impacts. We
note that reduced hearing sensitivity as
a simple function of aging has been
observed in marine mammals, as well as
humans and other taxa (Southall et al.,
2007), so we can infer that strategies
exist for coping with this condition to
some degree, though likely not without
cost.

Currently, TTS data only exist for four
species of cetaceans (bottlenose
dolphin, beluga whale (Delphinapterus
leucas), harbor porpoise, and Yangtze
finless porpoise (Neophocoena
asiaeorientalis)) and five species of
pinnipeds exposed to a limited number
of sound sources (i.e., mostly tones and
octave-band noise) in laboratory settings

(Finneran, 2015). TTS was not observed
in trained spotted (Phoca largha) and
ringed (Pusa hispida) seals exposed to
impulsive noise at levels matching
previous predictions of TTS onset
(Reichmuth et al., 2016). In general,
harbor seals and harbor porpoises have
a lower TTS onset than other measured
pinniped or cetacean species (Finneran,
2015). The potential for TTS from
impact pile driving exists. After
exposure to playbacks of impact pile
driving sounds (rate 2760 strikes/hour)
in captivity, mean TTS increased from
0 dB after 15 minute exposure to 5 dB
after 360 minute exposure; recovery
occurred within 60 minutes (Kastelein
et al., 2016). Additionally, the existing
marine mammal TTS data come from a
limited number of individuals within
these species. No data are available on
noise-induced hearing loss for
mysticetes. For summaries of data on
TTS in marine mammals or for further
discussion of TTS onset thresholds,
please see Southall et al. (2007),
Finneran and Jenkins (2012), Finneran
(2015), and Table 5 in NMFS (2018).

Installing piles for this project
requires impact pile driving. There
would likely be pauses in activities
producing the sound during each day.
Given these pauses and that many
marine mammals are likely moving
through the action area and not
remaining for extended periods of time,
the potential for TS declines.

Behavioral Harassment—Exposure to
noise from pile driving and removal also
has the potential to behaviorally disturb
marine mammals. Available studies
show wide variation in response to
underwater sound; therefore, it is
difficult to predict specifically how any
given sound in a particular instance
might affect marine mammals
perceiving the signal. If a marine
mammal does react briefly to an
underwater sound by changing its
behavior or moving a small distance, the
impacts of the change are unlikely to be
significant to the individual, let alone
the stock or population. However, if a
sound source displaces marine
mammals from an important feeding or
breeding area for a prolonged period,
impacts on individuals and populations
could be significant (e.g., Lusseau and
Bejder, 2007; Weilgart, 2007; NRC,
2005).

Disturbance may result in changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke

slapping or jaw clapping); avoidance of
areas where sound sources are located.
Pinnipeds may increase their haulout
time, possibly to avoid in-water
disturbance (Thorson and Reyff, 2006).
Behavioral responses to sound are
highly variable and context-specific and
any reactions depend on numerous
intrinsic and extrinsic factors (e.g.,
species, state of maturity, experience,
current activity, reproductive state,
auditory sensitivity, time of day), as
well as the interplay between factors
(e.g., Richardson et al., 1995; Wartzok et
al., 2004; Southall et al., 2007; Weilgart,
2007; Archer et al., 2010). Behavioral
reactions can vary not only among
individuals but also within an
individual, depending on previous
experience with a sound source,
context, and numerous other factors
(Ellison et al., 2012), and can vary
depending on characteristics associated
with the sound source (e.g., whether it
is moving or stationary, number of
sources, distance from the source). In
general, pinnipeds seem more tolerant
of, or at least habituate more quickly to,
potentially disturbing underwater sound
than do cetaceans, and generally seem
to be less responsive to exposure to
industrial sound than most cetaceans.
Please see Appendices B and C of
Southall et al. (2007) for a review of
studies involving marine mammal
behavioral responses to sound.

Disruption of feeding behavior can be
difficult to correlate with anthropogenic
sound exposure, so it is usually inferred
by observed displacement from known
foraging areas, the appearance of
secondary indicators (e.g., bubble nets
or sediment plumes), or changes in dive
behavior. As for other types of
behavioral response, the frequency,
duration, and temporal pattern of signal
presentation, as well as differences in
species sensitivity, are likely
contributing factors to differences in
response in any given circumstance
(e.g., Croll et al., 2001; Nowacek et al.,
2004; Madsen et al., 2006; Yazvenko et
al., 2007). A determination of whether
foraging disruptions incur fitness
consequences would require
information on or estimates of the
energetic requirements of the affected
individuals and the relationship
between prey availability, foraging effort
and success, and the life history stage of
the animal.

In 2016, the Alaska Department of
Transportation and Public Facilities
(ADOT&PF) documented observations
of marine mammals during construction
activities (i.e., pile driving) at the
Kodiak Ferry Dock (see 80 FR 60636,
October 7, 2015). In the marine mammal
monitoring report for that project (ABR



Federal Register/Vol. 86, No. 195/ Wednesday, October 13, 2021/ Notices

56911

2016), 1,281 Steller sea lions were
observed within the estimated Level B
harassment zone during pile driving or
drilling (i.e., documented as potential
take by Level B harassment). Of these,
19 individuals demonstrated an alert
behavior, 7 were fleeing, and 19 swam
away from the project site. All other
animals (98 percent) were engaged in
activities such as milling, foraging, or
fighting and did not change their
behavior. In addition, two sea lions
approached within 20 m of active
vibratory pile driving activities. Three
harbor seals were observed within the
disturbance zone during pile driving
activities; none of them displayed
disturbance behaviors. Fifteen killer
whales and three harbor porpoise were
also observed within the Level B
harassment zone during pile driving.
The killer whales were travelling or
milling while all harbor porpoises were
travelling. No signs of disturbance were
noted for either of these species. Given
the similarities in species, activities and
habitat, we expect similar behavioral
responses of marine mammals to the
CTJV’s specified activity. That is,
disturbance, if any, is likely to be
temporary and localized (e.g., small area
movements).

Stress responses—An animal’s
perception of a threat may be sufficient
to trigger stress responses consisting of
some combination of behavioral
responses, autonomic nervous system
responses, neuroendocrine responses, or
immune responses (e.g., Seyle 1950;
Moberg 2000). In many cases, an
animal’s first and sometimes most
economical (in terms of energetic costs)
response is behavioral avoidance of the
potential stressor. Autonomic nervous
system responses to stress typically
involve changes in heart rate, blood
pressure, and gastrointestinal activity.
These responses have a relatively short
duration and may or may not have a
significant long-term effect on an
animal’s fitness.

Neuroendocrine stress responses often
involve the hypothalamus-pituitary-
adrenal system. Virtually all
neuroendocrine functions that are
affected by stress—including immune
competence, reproduction, metabolism,
and behavior—are regulated by pituitary
hormones. Stress-induced changes in
the secretion of pituitary hormones have
been implicated in failed reproduction,
altered metabolism, reduced immune
competence, and behavioral disturbance
(e.g., Moberg 1987; Blecha 2000).
Increases in the circulation of
glucocorticoids are also equated with
stress (Romano et al., 2004).

The primary distinction between
stress (which is adaptive and does not

normally place an animal at risk) and
“distress” is the cost of the response.
During a stress response, an animal uses
glycogen stores that can be quickly
replenished once the stress is alleviated.
In such circumstances, the cost of the
stress response would not pose serious
fitness consequences. However, when
an animal does not have sufficient
energy reserves to satisfy the energetic
costs of a stress response, energy
resources must be diverted from other
functions. This state of distress will last
until the animal replenishes its
energetic reserves sufficient to restore
normal function.

Relationships between these
physiological mechanisms, animal
behavior, and the costs of stress
responses are well-studied through
controlled experiments and for both
laboratory and free-ranging animals
(e.g., Holberton et al., 1996; Hood et al.,
1998; Jessop et al., 2003; Krausman et
al., 2004; Lankford et al., 2005). Stress
responses due to exposure to
anthropogenic sounds or other stressors
and their effects on marine mammals
have also been reviewed (Fair and
Becker 2000; Romano et al., 2002b) and,
more rarely, studied in wild populations
(e.g., Romano et al., 2002a). For
example, Rolland et al. (2012) found
that noise reduction from reduced ship
traffic in the Bay of Fundy was
associated with decreased stress in
North Atlantic right whales. These and
other studies lead to a reasonable
expectation that some marine mammals
will experience physiological stress
responses upon exposure to acoustic
stressors and that it is possible that
some of these would be classified as
“distress.” In addition, any animal
experiencing TTS would likely also
experience stress responses (NRGC,
2003), however distress is an unlikely
result of this project based on
observations of marine mammals during
previous, similar projects in the area.

Masking—Sound can disrupt behavior
through masking, or interfering with, an
animal’s ability to detect, recognize, or
discriminate between acoustic signals of
interest (e.g., those used for intraspecific
communication and social interactions,
prey detection, predator avoidance,
navigation) (Richardson et al., 1995).
Masking occurs when the receipt of a
sound is interfered with by another
coincident sound at similar frequencies
and at similar or higher intensity, and
may occur whether the sound is natural
(e.g., snapping shrimp, wind, waves,
precipitation) or anthropogenic (e.g.,
pile driving, shipping, sonar, seismic
exploration) in origin. The ability of a
noise source to mask biologically
important sounds depends on the

characteristics of both the noise source
and the signal of interest (e.g., signal-to-
noise ratio, temporal variability,
direction), in relation to each other and
to an animal’s hearing abilities (e.g.,
sensitivity, frequency range, critical
ratios, frequency discrimination,
directional discrimination, age or TTS
hearing loss), and existing ambient
noise and propagation conditions.
Masking of natural sounds can result
when human activities produce high
levels of background sound at
frequencies important to marine
mammals. Conversely, if the
background level of underwater sound
is high (e.g., on a day with strong wind
and high waves), an anthropogenic
sound source would not be detectable as
far away as would be possible under
quieter conditions and would itself be
masked. The San Francisco area
contains active military and commercial
shipping, ferry operations, as well as
numerous recreational and other
commercial vessel and background
sound levels in the area are already
elevated.

Airborne Acoustic Effects—Pinnipeds
that occur near the project site could be
exposed to airborne sounds associated
with pile driving and removal that have
the potential to cause behavioral
harassment, depending on their distance
from pile driving activities. Cetaceans
are not expected to be exposed to
airborne sounds that would result in
harassment as defined under the
MMPA.

Airborne noise would primarily be an
issue for pinnipeds that are swimming
or hauled out near the project site
within the range of noise levels elevated
above the acoustic criteria. We
recognize that pinnipeds in the water
could be exposed to airborne sound that
may result in behavioral harassment
when looking with their heads above
water. Most likely, airborne sound
would cause behavioral responses
similar to those discussed above in
relation to underwater sound. For
instance, anthropogenic sound could
cause hauled out pinnipeds to exhibit
changes in their normal behavior, such
as reduction in vocalizations, or cause
them to temporarily abandon the area
and move further from the source.
However, these animals would likely
previously have been ‘taken’ because of
exposure to underwater sound above the
behavioral harassment thresholds,
which are generally larger than those
associated with airborne sound. Thus,
the behavioral harassment of these
animals is already accounted for in
these estimates of potential take.
Therefore, we do not believe that
authorization of incidental take
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resulting from airborne sound for
pinnipeds is warranted, and airborne
sound is not discussed further here.

Marine Mammal Habitat Effects

CTJV’s construction activities could
have localized, temporary impacts on
marine mammal habitat and their prey
by increasing in-water sound pressure
levels and slightly decreasing water
quality. Increased noise levels may
affect acoustic habitat (see masking
discussion above) and adversely affect
marine mammal prey in the vicinity of
the project area (see discussion below).
During DTH, impact and vibratory pile
driving or removal, elevated levels of
underwater noise would ensonify the
project area where both fishes and
mammals occur and could affect
foraging success. Additionally, marine
mammals may avoid the area during
construction, however, displacement
due to noise is expected to be temporary
and is not expected to result in long-
term effects to the individuals or
populations. Construction activities are
of short duration and would likely have
temporary impacts on marine mammal
habitat through increases in underwater
and airborne sound.

A temporary and localized increase in
turbidity near the seafloor would occur
in the immediate area surrounding the
area where piles are installed or
removed. In general, turbidity
associated with pile installation is
localized to about a 25-foot (7.6-m)
radius around the pile (Everitt ef al.,
1980). The sediments of the project site
are sandy and will settle out rapidly
when disturbed. Cetaceans are not
expected to be close enough to the pile
driving areas to experience effects of
turbidity, and any pinnipeds could
avoid localized areas of turbidity. Local
strong currents are anticipated to
disburse any additional suspended
sediments produced by project activities
at moderate to rapid rates depending on
tidal stage. Therefore, we expect the
impact from increased turbidity levels
to be discountable to marine mammals
and do not discuss it further.

In-Water Construction Effects on
Potential Foraging Habitat

The area likely impacted by the
project is relatively small compared to
the available habitat Chesapeake Bay
and the Atlantic and does not include
any Biologically Important Areas or
other habitat of known importance. The
area is highly influenced by
anthropogenic activities. The total
seafloor area affected by pile installation
and removal is a small area compared to
the vast foraging area available to
marine mammals in the area. At best,

the impact area provides marginal
foraging habitat for marine mammals
and fishes. Furthermore, pile driving
and removal at the project site would
not obstruct movements or migration of
marine mammals.

Avoidance by potential prey (i.e., fish)
of the immediate area due to the
temporary loss of this foraging habitat is
also possible. The duration of fish
avoidance of this area after pile driving
stops is unknown, but a rapid return to
normal recruitment, distribution and
behavior is anticipated. Any behavioral
avoidance by fish of the disturbed area
would still leave significantly large
areas of fish and marine mammal
foraging habitat in the nearby vicinity.

In-water Construction Effects on
Potential Prey—Sound may affect
marine mammals through impacts on
the abundance, behavior, or distribution
of prey species (e.g., crustaceans,
cephalopods, fish, zooplankton). Marine
mammal prey varies by species, season,
and location. Here, we describe studies
regarding the effects of noise on known
marine mammal prey.

Fish utilize the soundscape and
components of sound in their
environment to perform important
functions such as foraging, predator
avoidance, mating, and spawning (e.g.,
Zelick and Mann, 1999; Fay, 2009).
Depending on their hearing anatomy
and peripheral sensory structures,
which vary among species, fishes hear
sounds using pressure and particle
motion sensitivity capabilities and
detect the motion of surrounding water
(Fay et al., 2008). The potential effects
of noise on fishes depends on the
overlapping frequency range, distance
from the sound source, water depth of
exposure, and species-specific hearing
sensitivity, anatomy, and physiology.
Key impacts to fishes may include
behavioral responses, hearing damage,
barotrauma (pressure-related injuries),
and mortality.

Fish react to sounds which are
especially strong and/or intermittent
low-frequency sounds, and behavioral
responses such as flight or avoidance
are the most likely effects. Short
duration, sharp sounds can cause overt
or subtle changes in fish behavior and
local distribution. The reaction of fish to
noise depends on the physiological state
of the fish, past exposures, motivation
(e.g., feeding, spawning, migration), and
other environmental factors. Hastings
and Popper (2005) identified several
studies that suggest fish may relocate to
avoid certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish; several are
based on studies in support of large,
multiyear bridge construction projects

(e.g., Scholik and Yan, 2001, 2002;
Popper and Hastings, 2009). Several
studies have demonstrated that impulse
sounds might affect the distribution and
behavior of some fishes, potentially
impacting foraging opportunities or
increasing energetic costs (e.g., Fewtrell
and McCauley, 2012; Pearson et al.,
1992; Skalski et al., 1992; Santulli et al.,
1999; Paxton et al., 2017). However,
some studies have shown no or slight
reaction to impulse sounds (e.g., Pena et
al., 2013; Wardle et al., 2001; Jorgenson
and Gyselman, 2009; Cott et al., 2012).

SPLs of sufficient strength have been
known to cause injury to fish and fish
mortality. However, in most fish
species, hair cells in the ear
continuously regenerate and loss of
auditory function likely is restored
when damaged cells are replaced with
new cells. Halvorsen et al. (2012a)
showed that a TTS of 4-6 dB was
recoverable within 24 hours for one
species. Impacts would be most severe
when the individual fish is close to the
source and when the duration of
exposure is long. Injury caused by
barotrauma can range from slight to
severe and can cause death, and is most
likely for fish with swim bladders.
Barotrauma injuries have been
documented during controlled exposure
to impact pile driving (Halvorsen et al.,
2012b; Casper et al., 2013).

The most likely impact to fish from
pile driving and removal and
construction activities at the project area
would be temporary behavioral
avoidance of the area. The duration of
fish avoidance of this area after pile
driving stops is unknown, but a rapid
return to normal recruitment,
distribution and behavior is anticipated.

Construction activities, in the form of
increased turbidity, have the potential
to adversely affect forage fish in the
project area. Forage fish form a
significant prey base for many marine
mammal species that occur in the
project area. Increased turbidity is
expected to occur in the immediate
vicinity (on the order of 10 feet (3 m) or
less) of construction activities. However,
suspended sediments and particulates
are expected to dissipate quickly within
a single tidal cycle. Given the limited
area affected and high tidal dilution
rates any effects on forage fish are
expected to be minor or negligible.
Finally, exposure to turbid waters from
construction activities is not expected to
be different from the current exposure;
fish and marine mammals in
Chesapeake are routinely exposed to
substantial levels of suspended
sediment from natural and
anthropogenic sources.
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In summary, given the short daily
duration of sound associated with
individual pile driving events and the
relatively small areas being affected,
pile driving activities associated with
the proposed action are not likely to
have a permanent, adverse effect on any
fish habitat, or populations of fish
species. Any behavioral avoidance by
fish of the disturbed area would still
leave significantly large areas of fish and
marine mammal foraging habitat in the
nearby vicinity. Thus, we conclude that
impacts of the specified activity are not
likely to have more than short-term
adverse effects on any prey habitat or
populations of prey species. Further,
any impacts to marine mammal habitat
are not expected to result in significant
or long-term consequences for
individual marine mammals, or to
contribute to adverse impacts on their
populations.

Estimated Take

This section provides an estimate of
the number of incidental takes proposed
for authorization through this IHA,
which will inform both NMFS’
consideration of “small numbers” and
the negligible impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would primarily be
by Level B harassment, as use of the
acoustic sources (i.e., vibratory or
impact pile driving and DTH) have the
potential to result in disruption of
behavioral patterns for individual
marine mammals. There is also some
potential for auditory injury (Level A
harassment) to result for pinnipeds and
harbor porpoise because predicted
auditory injury zones are larger. The

proposed mitigation and monitoring
measures are expected to minimize the
severity of the taking to the extent
practicable.

As described previously, no mortality
is anticipated or proposed to be
authorized for this activity. Below we
describe how the take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which marine mammals will be
behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. We note
that while these basic factors can
contribute to a basic calculation to
provide an initial prediction of takes,
additional information that can
qualitatively inform take estimates is
also sometimes available (e.g., previous
monitoring results or average group
size). Due to the lack of marine mammal
density data available for this location,
NMFS relied on local occurrence data
and group size to estimate take for some
species. Below, we describe the factors
considered here in more detail and
present the proposed take estimate.

Acoustic Thresholds

NMFS recommends the use of
acoustic thresholds that identify the
received level of underwater sound
above which exposed marine mammals
would be reasonably expected to be
behaviorally harassed (equated to Level
B harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2012). Based on
what the available science indicates and
the practical need to use a threshold

based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 dB re 1
microPascal (uPa) (root mean square
(rms)) for continuous (e.g., vibratory
pile-driving) and above 160 dB re 1 pPa
(rms) for non-explosive impulsive (e.g.,
impact pile driving) or intermittent (e.g.,
scientific sonar) sources.

CTJV’s proposed activity includes the
use of continuous (vibratory hammer
and DTH) and impulsive (impact pile-
driving) sources, and therefore the 120
and 160 dB re 1 pPa (rms) thresholds are
applicable. However, CTJV recorded
ambient sounds at the project site for
over two weeks in 2019 (https://
media.fisheries.noaa.gov/dam-
migration/ctjvthimbleshoals_final_ssv_
report_opri_3-23.pdf) and established
that median ambient sounds levels were
122.78 dB. We have therefore agreed to
use this value as the threshold for the
continuous sources.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive). CTJV’s activity includes the
use of impulsive (impact pile-driving
and DTH) and non-impulsive (vibratory
hammer and DTH) sources.

These thresholds are provided in
Table 5. The references, analysis, and
methodology used in the development
of the thresholds are described in NMFS
2018 Technical Guidance, which may
be accessed at https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-acoustic-technical-guidance.

TABLE 5—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans ...
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater)

Cell 1: ka,ﬂat.’ 219 dB, LE,LF,24h-' 183 dB
Cell 3: ka,flat: 230 dB, LE,MF,24h-' 185 dB ...
Cell 5: ka’ﬂa‘.' 202 dB, LE,HF,24h-‘ 155dB ....
Cell 7: ka,ﬂat.' 218 dB; LE,PW,24h-' 185 dB

Cell 2: LE,LF,24h-' 199 dB.
Cell 4: LE,MF,24h-‘ 198 dB.
Cell 6: LE,HF,24h-‘ 173 dB.
Cell 8: LE,PW,24h-' 201 dB.
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TABLE 5—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT—Continued

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Otariid Pinnipeds (OW) (Underwater)

Cell 9: ka,ﬂat.’ 232 dB, LE,OW,24h-’ 203 dB

Cell 10: LE,OW,24h-' 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lyx) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1uPa?s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds, which include source levels
and transmission loss coefficient.

The sound field in the project area is
the existing background noise plus
additional construction noise from the
proposed project. Marine mammals are

expected to be affected via sound
generated by the primary components of
the project (i.e., impact and vibratory
pile driving, and DTH).

In order to calculate distances to the
Level A harassment and Level B
harassment sound thresholds for the
methods and piles being used in this
project, NMFS used acoustic monitoring
data from other locations to develop
source levels for the various pile types,
sizes and methods (Table 6). Based on

monitoring the sound source levels for
some piles with versus without a bubble
curtain in prior years of this project it
was determined that the bubble curtain
system used for this project provided a
6 db reduction in near field sound levels
(https://media.fisheries.noaa.gov/dam-
migration/ctjvthimbleshoals_final_ssv_
report_opri_3-23.pdf) and we have
agreed to apply this reduction in source
levels for this proposed work.

TABLE 6—PROJECT SOUND SOURCE LEVELS

Estimated noise levels

Source

DTH-impulsive
DTH-non-impulsive ..
Impact
Vibratory

164 SELss
166 dB RMS
204 Pk, 177 SEL*
174 Pk, 164 RMS*

Reyff & Heyvaert (2019).
Denes et al. (2016).
Caltrans (2015) Table 1.2.1.
Caltrans (2015) Table 1.2.2.

Note: SEL = single strike sound exposure level; RMS = root mean square.
* Source levels reduced by 6 dB to account for use of bubble curtain.

Level B Harassment Zones

Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL =B * Log10 (R1/R2),

Where:

TL = transmission loss in dB

B = transmission loss coefficient; for practical
spreading equals 15

R1 = the distance of the modeled SPL from
the driven pile, and

R2 = the distance from the driven pile of the
initial measurement

The recommended TL coefficient for
most nearshore environments is the
practical spreading value of 15. This
value results in an expected propagation

environment that would lie between
spherical and cylindrical spreading loss
conditions, which is the most
appropriate assumption for CTJV’s
proposed activity in the absence of
specific modelling.

CTJV determined underwater noise
would fall below the behavioral effects
threshold of 160 dB RMS for impact
driving at 136 m and the 122.78 dB rms
threshold for vibratory driving at 5,598
m (Table 7). Distances to the 122.78
threshold for the various combinations
of simultaneous DTH, vibratory pile
driving, and/or impact pile driving
range from 7,609 to 14,061 m (Table 7).
It should be noted that based on the
bathymetry and geography of the project
area, sound will not reach the full
distance of the harassment isopleths in
all directions (see Application
Appendix A).

Level A Harassment Zones

When the NMFS Technical Guidance
(2016) was published, in recognition of
the fact that ensonified area/volume
could be more technically challenging
to predict because of the duration
component in the new thresholds, we
developed a User Spreadsheet that
includes tools to help predict a simple
isopleth that can be used in conjunction
with marine mammal density or
occurrence to help predict takes. We
note that because of some of the
assumptions included in the methods
used for these tools, we anticipate that
isopleths produced are typically going
to be overestimates of some degree,
which may result in some degree of
overestimate of take by Level A
harassment. However, these tools offer
the best way to predict appropriate
isopleths when more sophisticated 3D
modeling methods are not available, and
NMFS continues to develop ways to
quantitatively refine these tools, and


https://media.fisheries.noaa.gov/dam-migration/ctjvthimbleshoals_final_ssv_report_opr1_3-23.pdf
https://media.fisheries.noaa.gov/dam-migration/ctjvthimbleshoals_final_ssv_report_opr1_3-23.pdf
https://media.fisheries.noaa.gov/dam-migration/ctjvthimbleshoals_final_ssv_report_opr1_3-23.pdf
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will qualitatively address the output
where appropriate. For stationary
sources such as pile driving or removal
and DTH using any of the methods
discussed above, NMFS User
Spreadsheet predicts the closest

distance at which, if a marine mammal
remained at that distance the whole
duration of the activity, it would not
incur PTS. We used the User
Spreadsheet to determine the Level A
harassment isopleths. Inputs used in the

User Spreadsheet or models are reported
in Table 1 and the resulting isopleths
are reported in Table 7 for each of the
construction methods and scenarios.

TABLE 7—LEVEL A AND LEVEL B ISOPLETHS (METERS) FOR EACH METHOD

Low- Mid- High-
Method and piles per day frequency | frequency | frequency Phocids Otariids Level B
cetaceans | cetaceans | cetaceans
DTH (3B PEI daY) .oueeeiiiiiieiie et 1,226 44 1,460 656 48 7,609
DTH (8 PEI dAY) .uveiiiiiiieiie et 1,946 70 2,318 1,042 76 12,060
Impact (4 per day) 1,002 36 1,194 537 39 136
Impact (6 per day) 1,313 47 1,564 703 52 136
[V 1= 1 (o] oV TP 9 1 14 6 1 5,598
IMPACt + DTH oo Use zones for each source alone 7,609
DTH + ViIDratory ......oooooieieiee e Use DTH zones 10,344
Impact + Vibratory ........cccoceoiiiiiiiiic e Use Impact zones 5,598
Impact + DTH + DTH ..o Use zones for each source alone 12,060
DTH + DTH + Vibratory ......ccoooiiii e Use DTH zones 14,061
DTH + Vibratory + Impact .........ccooevriiiiieeeeee e Use DTH zones 10,344
Impact + Impact + DTH ..o Use zones for each source alone 7,609

Because CTJV will use multiple
simultaneous methods we need to
account for the effect of this on sound
levels. When two non-impulsive
continuous noise sources, such as
vibratory hammers or DTH, have
overlapping sound fields, there is
potential for higher sound levels than
for non-overlapping sources. In these
cases, the sources may be considered
additive and combined using the rules
in Table 8. For addition of two
simultaneous non-impulsive continuous
sources, the difference between the two
sound source levels (SSLs) is calculated,
and if that difference is between 0 and
1 dB, 3 dB are added to the higher SSL;
if difference is between 2 or 3 dB, 2 dB
are added to the highest SSL; if the

difference is between 4 to 9 dB, 1 dB is
added to the highest SSL; and with
differences of 10 or more dB, there is no
addition.

For simultaneous usage of three or
more continuous sound sources, the
three overlapping sources with the
highest SSLs are identified. Of the three
highest SSLs, the lower two are
combined using the above rules, then
the combination of the lower two is
combined with the highest of the three.
For example, with overlapping isopleths
from 24-, 36-, and 42-inch diameter steel
pipe piles with SSLs of 161, 167, and
168 dB rms respectively, the 24- and 36-
inch would be added together; given
that 167 —161 = 6 dB, then 1 dB is
added to the highest of the two SSLs

(167 dB), for a combined noise level of
168 dB. Next, the newly calculated 168
dB is added to the 42-inch steel pile
with SSL of 168 dB. Since 168 —168 =
0 dB, 3 dB is added to the highest value,
or 171 dB in total for the combination
of 24-, 36-, and 42-inch steel pipe piles
(NMFS 2018b; WSDOT 2018).
Simultaneous use of two or more
impact hammers or DTH does not
require this sort of source level
additions on its own. For impact
hammering or DTH, it is unlikely that
the two (or more) hammers would strike
at the same exact instant, and therefore,
the sound source levels will not be
adjusted regardless of the distance
between the hammers.

TABLE 8—RULES FOR COMBINING SOUND LEVELS GENERATED DURING PILE INSTALLATION

Level A zones

Level B zones

Hammer types Difference in SSL
Non-impulsive, Im- | ANy ..o
pulsive.
Impulsive, Impul- ANY o
sive.
Non-impulsive, 0or1dB oo
Non-impulsive.
20r3dB ..o
4t09dB ...
10 dB or more

ber of strikes.

Use impulsive zones ..........cc.......
Use zones for each pile size and num-
Add 3 dB to the higher source level .....
Add 2 dB to the higher source level .....

Add 1 dB to the higher source level .....
Add 0 dB to the higher source level .....

Use largest zone.

Use zone for each pile size.

Add 3 dB to the higher source level.
Add 2 dB to the higher source level.

Add 1 dB to the higher source level.
Add 0 dB to the higher source level.

Marine Mammal Occurrence and Take
Calculation and Estimation

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.
Here we describe how the information
provided above is brought together to

produce a quantitative take estimate. A
summary of proposed take is in Table 9.

Humpback Whale

Density data for this species in the
project vicinity do not exist.
Populations in the mid-Atlantic have

been estimated for humpback whales off

the coast of New Jersey with a density
of 0.000130/km?2 (Whitt et al., 2015). In
the Project area, a similar density may
be expected. Aschettino et al. (2018)
observed and tracked 12 individual
humpback whales west of the CBBT.
Based on these data, and the known
movement of humpback whales from
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November through April at the mouth of
the Chesapeake Bay, and as used in the
prior IHAs, CTJV is requesting and we
are proposing take of a single humpback
group every two months for the duration
of in-water pile driving activities. There
are 12 months of in-water construction
anticipated during the proposed THA.
Using an average group size of two
animals, pile driving activities over a
12-month period would result in 12
takes of humpback whale by Level B
harassment.

No takes by Level A harassment are
expected or proposed because we expect
CTJV will effectively shutdown for low-
frequency whales including humpbacks
at the full extent of the Level A
harassment zones.

Bottlenose Dolphin

In the previous IHA for this project
we used seasonal density values
documented by Engelhaupt et al. (2016).
The Level B harassment area for each
pile and driving type was multiplied by
the appropriate seasonal density and the
anticipated number of days of a specific
activity per month number to derive a
total number of takes for each
construction project component. We use
the same approach here. The number of
calculated takes for the project is 86,656
(Table 10). There is insufficient
information on relative abundance to
apportion the takes precisely to the
three stocks present in the area. We use
the same approach used in the prior
IHAs as well as in the nearby Hampton
Roads Bridge and Tunnel project (86 FR
17458; April 2, 2021). Given that most
of the NNCES stock are found in the
Pamlico Sound estuarine system, NMFS
will assume that no more than 250 of
the authorized takes will be from this
stock. Since members of the northern
migratory coastal and southern
migratory coastal stocks are thought to
occur in or near the Bay in greater
numbers, we will conservatively assume
that no more than half of the remaining
animals will accrue to either of these
stocks. Additionally, a subset of these
takes would likely be comprised of
Chesapeake Bay resident dolphins,
although the size of that population is
unknown.

No takes by Level A harassment are
expected or proposed because we expect
CTJV will effectively shutdown for
bottlenose dolphins at the full extent of
the Level A harassment zones.

Harbor Porpoise

Density data for this species in the
project vicinity do not exist. Given that
harbor porpoises are uncommon in the
project area, this exposure analysis (as

we did for the prior IHAs) assumes that
there is a porpoise sighting once during
every two months of operations which
would equate to six sightings during the
year. Assuming an average group size of
two (Hansen et al., 2018; Elliser et al.,
2018) results in a total of 12 estimated
takes of porpoises over a year.

Harbor porpoises are members of the
high-frequency hearing group which
have Level A harassment isopleths as
large as 2,318 m during DTH installation
of 6 piles per day. In the previous IHA
the shutdown zone was set at 100 m
since harbor porpoises are cryptic, were
thought to be somewhat common in the
project area and are known to approach
the shoreline. There was concern there
would be excessive shutdowns that
would extend the project and days of
exposure of marine mammals to sound
if the zones were larger. However,
monitoring data to date suggests we can
increase the shutdown zone to 200 m
and still avoid an impracticable number
of shutdowns. Therefore, we are
proposing to implement a 200 m
shutdown zone as a mitigation measure.
Given the relatively large Level A
harassment zones during impact driving
and DTH, NMFS assumed in the
previous IHAs that 40 percent of
estimated porpoise takes would be by
Level A harassment. The monitoring
data on harbor porpoise take to date do
not contradict this expectation. We
therefore continue to assume this
percentage, resulting in five proposed
takes of porpoises by Level A
harassment and seven takes by Level B
harassment.

Harbor Seal

With new data on harbor seals since
the initial IHAs, we are altering our
estimation method for this species. The
new method also aligns with what we
have used in other recent nearby
projects. The number of harbor seals
expected to be present in the PTST
project area was estimated using survey
data for in-water and hauled out seals
collected by the United States Navy at
the portal islands from November 2014
through 2019 (Rees et al., 2016; Jones et
al., 2020). The survey showed a daily
average seal count of 13.6. We rounded
this up to 14 seals per day We
multiplied that number by 95 in-water
work days on Portal Island 1 and 111
work days on Portal Island 2 (the
number of days of in-water activities
when the seals are present, December to
May) to estimate 2,884 takes of harbor
seals.

The largest Level A harassment
isopleth for phocid species is 1,042

meters which would occur during DTH
of 6 large holes per day. In the previous
THA the shutdown zone was set at 15 m
since seals are common in the project
area and are known to approach the
shoreline. There was concern there
would be excessive shutdowns that
would extend the project and days of
exposure of marine mammals to sound
if the zones were larger. However,
monitoring data to date suggests we can
increase the shutdown zone to 150 m
and still avoid an impracticable number
of shutdowns. Therefore, we are
proposing to implement a shutdown
zone of 150 m for harbor seals. As
discussed above for harbor porpoises we
assume that 40 percent of the exposed
seals will occur within the Level A
harassment zone and the remaining
affected seals would result in Level B
harassment takes. Therefore, NMFS is
proposing to authorize 1,154 takes by
Level A harassment and 1,730 takes by
Level B harassment.

Gray Seal

The number of gray seals expected to
be present at the PTST project area was
estimated using survey data collected by
the U.S. Navy at the portal islands from
2014 through 2018 (Rees et al., 2016;
Jones et al., 2018). One seal was
observed in February of 2015 and one
seal was recorded in February of 2016,
while no seals were observed at any
other time. So the February rate of seal
per day was estimated at 1.6. We
rounded this to 2 animals per day and
multiplied by the number of expected
work days in February (20) to arrive at
an estimate of 40 takes of gray seals per
year.

The largest Level A harassment
isopleth for phocid species is 1,042
meters which would occur during DTH
of 6 large holes per day. In the previous
IHA the shutdown zone was set at 15 m
since seals are common in the project
area and are known to approach the
shoreline. There was concern there
would be excessive shutdowns that
would extend the project and days of
exposure of marine mammals to sound
if the zones were larger. However,
monitoring data to date suggests we can
increase the shutdown zone to 150 m
and still avoid an impracticable number
of shutdowns. Therefore, we are
proposing to implement a shutdown
zone of 150 m for gray seals. As above
we estimate 40 percent of these takes
could be by Level A harassment, so we
propose to authorize 24 Level B
harassment takes and 16 Level A
harassment takes for gray seals.
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TABLE 9—PROPOSED AUTHORIZED AMOUNT OF TAKING, BY LEVEL A HARASSMENT AND LEVEL B HARASSMENT, BY
SPECIES AND STOCK AND PERCENT OF TAKE BY STOCK

Level A Level B Percent

Common name Stock harassment | harassment of stock
Humpback whale Gulf of MaINE ...ooviiiiiiieec e 0 12 0.9
Harbor Porpoise ...... Gulf of Maine/Bay of Fundy .............. 5 7 <0.1
Bottlenose dolphin WNA Coastal, Northern Migratory .... 0 43,203 651
Bottlenose dolphin WNA Coastal, Northern Migratory .... 0 43,203 651
Bottlenose dolphin NNCES .. 0 250 30.4
Harbor seal .........ccccoooiiiiiii Western North Atlantic ... 1,154 1,730 3.8
Gray seal ......cccveiiiiiii Western North Atlantic ...........cccoiiiiniiiiin, 16 24 <0.1

TABLE 10—DATA TO ESTIMATE LEVEL B HARASSMENT TAKE OF BOTTLENOSE DOLPHINS
Level B :
Dec.— | March— | June— | Sept.— Dolphin
Months A Feb. May Aug. O?:t. are’;‘ taﬁe
(km?2)

Dolphin Density/Km?2 ..........cocceiiiieiieiiieieenee e Island 3.88 0.63 1 3.55 3.88 | s | e
IMPACt + DTH .o 1 17 40 16 4 0 136 16,507
IMPact + DTH .o 2 0 3 7 50 38 147 46,766
DTH + ViIDratory .....cocovieiiiiiienieeseceeseeeee e 1 2 4 1 1 0 218 3,235
DTH + Vibratory ......cccoooeoiiiieeieeeeeeeseeeeee e 2 0 0 1 2 2 250 3,966
Impact + Vibratory .........cccooeiiiiiiiiiic e 1 2 4 1 1 0 80 1,188
Impact + VIbratory ..o 2 0 0 1 2 2 79 1,176
DTH + DTH + IMPACL ....eeiirieiiiriecieseceeeeeeeee e 1&2 0 4 13 1 0 323 6,161
DTH + DTH + Vibratory .......ccccooveoerieieneeieeneeeeseeeesee e 1&2 0 1 5 0 0 402 2,264
DTH + Vibratory + Impact ..........cccccoiiiiiiiiiiieeeee 1&2 0 2 5 1 0 255 2,181
Impact + Impact + DTH ... 1&2 0 5 13 1 0 163 3,212

Note: Take is calculated by multiplying the density for a given time by the Area of the Level B harassment zone and the number of days of
work (found in the main cells of the table). See more detailed table with monthly totals in Table 16 of the application.

Proposed Mitigation

In order to issue an IHA under section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to the activity, and
other means of effecting the least
practicable impact on the species or
stock and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance, and on
the availability of the species or stock
for taking for certain subsistence uses
(latter not applicable for this action).
NMFS regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting the activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or

stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned);
and

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The following mitigation measures are
proposed in the IHA:

e Avoid direct physical interaction
with marine mammals during
construction activity. If a marine
mammal comes within 10 m of such
activity, operations must cease and
vessels must reduce speed to the
minimum level required to maintain
steerage and safe working conditions;

e Conduct training between
construction supervisors and crews and
the marine mammal monitoring team
and relevant CTJV staff prior to the start
of all pile driving and DTH activity and

when new personnel join the work, so
that responsibilities, communication
procedures, monitoring protocols, and
operational procedures are clearly
understood;

e Pile driving activity must be halted
upon observation of either a species for
which incidental take is not authorized
or a species for which incidental take
has been authorized but the authorized
number of takes has been met, entering
or within the harassment zone;

e CTJV will establish and implement
the shutdown zones indicated in Table
11. The purpose of a shutdown zone is
generally to define an area within which
shutdown of the activity would occur
upon sighting of a marine mammal (or
in anticipation of an animal entering the
defined area). Shutdown zones typically
vary based on the activity type and
marine mammal hearing group.

e Employ Protected Species
Observers (PSOs) and establish
monitoring locations as described in the
Marine Mammal Monitoring Plan and
Section 5 of the IHA. The Holder must
monitor the project area to the
maximum extent possible based on the
required number of PSOs, required
monitoring locations, and
environmental conditions. For all pile
driving and removal at least one PSO
must be used. The PSO will be stationed
as close to the activity as possible;
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e The placement of the PSOs during
all pile driving and removal and DTH
activities will ensure that the entire
shutdown zone is visible during pile
installation. Should environmental
conditions deteriorate such that marine
mammals within the entire shutdown
zone will not be visible (e.g., fog, heavy
rain), pile driving and removal must be
delayed until the PSO is confident
marine mammals within the shutdown
zone could be detected;

¢ Monitoring must take place from 30
minutes prior to initiation of pile
driving activity through 30 minutes
post-completion of pile driving activity.
Pre-start clearance monitoring must be
conducted during periods of visibility
sufficient for the lead PSO to determine
the shutdown zones clear of marine
mammals. Pile driving may commence
following 30 minutes of observation
when the determination is made;

o If pile driving is delayed or halted
due to the presence of a marine
mammal, the activity may not
commence or resume until either the
animal has voluntarily exited and been
visually confirmed beyond the
shutdown zone or 15 minutes have
passed without re-detection of the
animal;

e CTJV must use soft start techniques
when impact pile driving. Soft start
requires contractors to provide an initial
set of three strikes at reduced energy,
followed by a 30-second waiting period,
then two subsequent reduced-energy
strike sets. A soft start must be
implemented at the start of each day’s
impact pile driving and at any time
following cessation of impact pile
driving for a period of 30 minutes or
longer;

e Use a bubble curtain during impact
and vibratory pile driving and DTH in

water depths greater than 3 m (10 ft) and
ensure that it is operated as necessary to
achieve optimal performance, and that
no reduction in performance may be
attributable to faulty deployment. At a
minimum, CTJV must adhere to the
following performance standards: The
bubble curtain must distribute air
bubbles around 100 percent of the piling
circumference for the full depth of the
water column. The lowest bubble ring
must be in contact with the substrate for
the full circumference of the ring, and
the weights attached to the bottom ring
shall ensure 100 percent substrate
contact. No parts of the ring or other
objects shall prevent full substrate
contact. Air flow to the bubblers must
be balanced around the circumference
of the pile. For work with interlocking
pipe piles for the berm construction a
special 3-sided bubble curtain will be
used (see Application Appendix A).

TABLE 11—SHUTDOWN ZONES (METERS) FOR EACH METHOD

Method and piesiday Loplieduency | Miieduency | Higfieauensy | pocics

DTH (3/day) 1,230 50 200 150
DTH (6/day) 1,950 70 200 150
IMPACE (4/0AY) eeveeieieeeeet e 1,010 40 200 150
IMPACE (B/AAY) .eeveeeiieiiieeitee e 1,320 50 200 150
Vibratory (4/day) ......cocooeeierenieeiee e 20 10 20 10
Impact + DTH.

DTH + VIDratory ....ccooeoiiiieiieeeeeeseeeseee s 1,230 50 200 150
Impact + VIDratory ... 1,320 50 200 150
Impact + DTH + DTH ..o 1,320 50 200 150
DTH + DTH + Vibratory ....... 1,950 70 200 1,050
DTH + Vibratory + Impact ... 1,320 50 200 710
g ] o= To1 e [ T o 7= T A I N O O (S ISR SRR

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMFS has preliminarily determined
that the proposed mitigation measures
provide the means effecting the least
practicable impact on the affected
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be

present in the proposed action area.
Effective reporting is critical both to
compliance as well as ensuring that the
most value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

e Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

Visual Monitoring

¢ Monitoring must be conducted by
qualified, NMFS-approved PSOs, in
accordance with the following: PSOs
must be independent (i.e., not
construction personnel) and have no
other assigned tasks during monitoring
periods. At least one PSO must have
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prior experience performing the duties
of a PSO during construction activity
pursuant to a NMFS-issued incidental
take authorization. Other PSOs may
substitute other relevant experience,
education (degree in biological science
or related field), or training. PSOs must
be approved by NMFS prior to
beginning any activity subject to this
THA.

e PSOs must record all observations
of marine mammals as described in the
Section 5 of the IHA and the Marine
Mammal Monitoring Plan, regardless of
distance from the pile being driven.
PSOs shall document any behavioral
reactions in concert with distance from
piles being driven or removed;

PSOs must have the following
additional qualifications:

e Ability to conduct field
observations and collect data according
to assigned protocols;

e Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

e Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

o Writing skills sufficient to prepare a
report of observations including but not
limited to the number and species of
marine mammals observed; dates and
times when in-water construction
activities were conducted; dates, times,
and reason for implementation of
mitigation (or why mitigation was not
implemented when required); and
marine mammal behavior; and

¢ Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary;

e CTJV must establish the following
monitoring locations. For all pile
driving and DTH activities, a minimum
of one PSO must be assigned to the
active pile driving or DTH location to
monitor the shutdown zones and as
much of the Level A and Level B
harassment zones as possible. For
activities in Table 7 above with Level B
harassment zones larger than 6000
meters, an additional PSO must be
stationed at Fort Story to monitor as
much of the Level B harassment zone as
possible.

Reporting

A draft marine mammal monitoring
report will be submitted to NMFS
within 90 days after the completion of
pile driving and removal activities, or
60 days prior to a requested date of
issuance of any future IHAs for projects
at the same location, whichever comes

first. The report will include an overall
description of work completed, a
narrative regarding marine mammal
sightings, and associated PSO data
sheets. Specifically, the report must
include:

e Dates and times (begin and end) of
all marine mammal monitoring;

¢ Construction activities occurring
during each daily observation period,
including the number and type of piles
driven or removed and by what method
(i.e., impact or cutting) and the total
equipment duration for cutting for each
pile or total number of strikes for each
pile (impact driving);

e PSO locations during marine
mammal monitoring;

e Environmental conditions during
monitoring periods (at beginning and
end of PSO shift and whenever
conditions change significantly),
including Beaufort sea state and any
other relevant weather conditions
including cloud cover, fog, sun glare,
and overall visibility to the horizon, and
estimated observable distance;

e Upon observation of a marine
mammal, the following information:
Name of PSO who sighted the animal(s)
and PSO location and activity at time of
sighting; Time of sighting; Identification
of the animal(s) (e.g., genus/species,
lowest possible taxonomic level, or
unidentified), PSO confidence in
identification, and the composition of
the group if there is a mix of species;
Distance and bearing of each marine
mammal observed relative to the pile
being driven for each sighting (if pile
driving was occurring at time of
sighting); Estimated number of animals
(min/max/best estimate); Estimated
number of animals by cohort (adults,
juveniles, neonates, group composition,
etc.); Animal’s closest point of approach
and estimated time spent within the
harassment zone; Description of any
marine mammal behavioral observations
(e.g., observed behaviors such as feeding
or traveling), including an assessment of
behavioral responses thought to have
resulted from the activity (e.g., no
response or changes in behavioral state
such as ceasing feeding, changing
direction, flushing, or breaching);

e Number of marine mammals
detected within the harassment zones,
by species; and

¢ Detailed information about any
implementation of any mitigation
triggered (e.g., shutdowns and delays), a
description of specific actions that
ensued, and resulting changes in
behavior of the animal(s), if any.

If no comments are received from
NMFS within 30 days, the draft final
report will constitute the final report. If
comments are received, a final report

addressing NMFS comments must be
submitted within 30 days after receipt of
comments.

Reporting Injured or Dead Marine
Mammals

In the event that personnel involved
in the construction activities discover
an injured or dead marine mammal, the
THA-holder must immediately cease the
specified activities and report the
incident to the Office of Protected
Resources (OPR)
(PR.ITP.MonitoringReports@noaa.gov),
NMFS and to Greater Atlantic Regional
Stranding Coordinator as soon as
feasible. If the death or injury was
clearly caused by the specified activity,
CTJV must immediately cease the
specified activities until NMFS is able
to review the circumstances of the
incident and determine what, if any,
additional measures are appropriate to
ensure compliance with the terms of the
THA. The IHA-holder must not resume
their activities until notified by NMFS.
The report must include the following
information:

e Time, date, and location (latitude/
longitude) of the first discovery (and
updated location information if known
and applicable);

e Species identification (if known) or
description of the animal(s) involved;

e Condition of the animal(s)
(including carcass condition if the
animal is dead);

¢ Observed behaviors of the
animal(s), if alive;

e If available, photographs or video
footage of the animal(s); and

e General circumstances under which
the animal was discovered.

Negligible Impact Analysis and
Determination

NMFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
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on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Pile driving and removal and DTH
activities have the potential to disturb or
displace marine mammals. Specifically,
the project activities may result in take,
in the form of Level A and Level B
harassment from underwater sounds
generated from pile driving and removal
and DTH. Potential takes could occur if
individuals are present in the ensonified
zone when these activities are
underway.

The takes from Level A and Level B
harassment would be due to potential
behavioral disturbance, TTS, and PTS.
No serious injury or mortality is
anticipated given the nature of the
activity and measures designed to
minimize the possibility of injury to
marine mammals. The potential for
harassment is minimized through the
construction method and the
implementation of the planned
mitigation measures (see Proposed
Mitigation section).

The Level A harassment zones
identified in Table 7 are based upon an
animal exposed to impact pile driving
multiple piles per day. Considering the
short duration to impact drive or DTH
each pile and breaks between pile
installations (to reset equipment and
move pile into place), this means an
animal would have to remain within the
area estimated to be ensonified above
the Level A harassment threshold for
multiple hours. This is highly unlikely
given marine mammal movement
throughout the area. If an animal was
exposed to accumulated sound energy,
the resulting PTS would likely be small
(e.g., PTS onset) at lower frequencies
where pile driving energy is
concentrated, and unlikely to result in
impacts to individual fitness,
reproduction, or survival.

The nature of the pile driving project
precludes the likelihood of serious
injury or mortality. For all species and
stocks, take would occur within a
limited, confined area (adjacent to the
CBBT) of the stock’s range. Level A and
Level B harassment will be reduced to

the level of least practicable adverse
impact through use of mitigation
measures described herein. Further the
amount of take proposed to be
authorized is extremely small when
compared to stock abundance.

Behavioral responses of marine
mammals to pile driving at the project
site, if any, are expected to be mild and
temporary. Marine mammals within the
Level B harassment zone may not show
any visual cues they are disturbed by
activities (as noted during modification
to the Kodiak Ferry Dock) or could
become alert, avoid the area, leave the
area, or display other mild responses
that are not observable such as changes
in vocalization patterns. Given the short
duration of noise-generating activities
per day, any harassment would be
temporary. There are no other areas or
times of known biological importance
for any of the affected species.

We acknowledge the existence and
concern about the ongoing humpback
whale UME. We have no evidence that
this project is likely to result in vessel
strikes (a major correlate of the UME)
and marine construction projects in
general involve the use of slow-moving
vessels, such as tugs towing or pushing
barges, or smaller work boats
maneuvering in the vicinity of the
construction project. These vessel types
are not typically associated with vessel
strikes resulting in injury or mortality.
More generally, the UME does not yet
provide cause for concern regarding
population-level impacts for humpback
whales. Despite the UME, the West
Indies breeding population or DPS,
remains healthy.

In addition, it is unlikely that minor
noise effects in a small, localized area of
habitat would have any effect on the
stocks’ ability to recover. In
combination, we believe that these
factors, as well as the available body of
evidence from other similar activities,
demonstrate that the potential effects of
the specified activities will have only
minor, short-term effects on individuals.
The specified activities are not expected
to impact rates of recruitment or
survival and will therefore not result in
population-level impacts.

In summary and as described above,
the following factors primarily support
our preliminary determination that the
impacts resulting from this activity are
not expected to adversely affect the
species or stock through effects on
annual rates of recruitment or survival:

¢ No mortality is anticipated or
authorized;

o Authorized Level A harassment
would be very small amounts and of
low degree;

¢ No important habitat areas have
been identified within the project area;

e For all species, Chesapeake Bay is
a very small and peripheral part of their
range;

e CTJV would implement mitigation
measures such as bubble curtains, soft-
starts, and shut downs; and

¢ Monitoring reports from similar
work in Chesapeake Bay have
documented little to no effect on
individuals of the same species
impacted by the specified activities.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS preliminarily finds
that the total marine mammal take from
the proposed activity will have a
negligible impact on all affected marine
mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals. When the
predicted number of individuals to be
taken is fewer than one third of the
species or stock abundance, the take is
considered to be of small numbers.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

The amount of take NMFS proposes to
authorize is below one third of the
estimated stock abundance for
humpback whale, harbor porpoise, gray
seal, harbor seal (in fact, take of
individuals is less than 10 percent of the
abundance of the affected stocks, see
Table 7). This is likely a conservative
estimate because they assume all takes
are of different individual animals
which is likely not the case. Some
individuals may return multiple times
in a day, but PSOs would count them as
separate takes if they cannot be
individually identified.

There are three bottlenose dolphin
stocks that could occur in the project
area. Therefore, the estimated 86,656
dolphin takes by Level B harassment
would likely be split among the western
North Atlantic northern migratory
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coastal stock, western North Atlantic
southern migratory coastal stock, and
NNCES stock. Based on the stocks’
respective occurrence in the area, NMFS
estimated that there would be no more
than 250 takes from the NNCES stock,
representing 30.4 percent of that
population, with the remaining takes
split evenly between the northern and
southern migratory coastal stocks. Based
on consideration of various factors
described below, we have determined
the numbers of individuals taken would
comprise less than one-third of the best
available population abundance
estimate of either coastal migratory
stock. Detailed descriptions of the
stocks’ ranges have been provided in
Description of Marine Mammals in the
Area of Specified Activities.

Both the northern migratory coastal
and southern migratory coastal stocks
have expansive ranges and they are the
only dolphin stocks thought to make
broad-scale, seasonal migrations in
coastal waters of the western North
Atlantic. Given the large ranges
associated with these two stocks it is
unlikely that large segments of either
stock would approach the project area
and enter into the Chesapeake Bay. The
majority of both stocks are likely to be
found widely dispersed across their
respective habitat ranges and unlikely to
be concentrated in or near the
Chesapeake Bay.

Furthermore, the Chesapeake Bay and
nearby offshore waters represent the
boundaries of the ranges of each of the
two coastal stocks during migration. The
northern migratory coastal stock is
found during warm water months from
coastal Virginia, including the
Chesapeake Bay and Long Island, New
York. The stock migrates south in late
summer and fall. During cold water
months dolphins may be found in
coastal waters from Cape Lookout,
North Carolina, to the North Carolina/
Virginia. During January—March, the
southern migratory coastal stock
appears to move as far south as northern
Florida. From April to June, the stock
moves back north to North Carolina.
During the warm water months of July—
August, the stock is presumed to occupy
coastal waters north of Cape Lookout,
North Carolina, to Assateague, Virginia,
including the Chesapeake Bay. There is
likely some overlap between the
northern and southern migratory stocks
during spring and fall migrations, but
the extent of overlap is unknown.

The Bay and waters offshore of the
mouth are located on the periphery of
the migratory ranges of both coastal
stocks (although during different
seasons). Additionally, each of the
migratory coastal stocks are likely to be

located in the vicinity of the Bay for
relatively short timeframes. Given the
limited number of animals from each
migratory coastal stock likely to be
found at the seasonal migratory
boundaries of their respective ranges, in
combination with the short time periods
(~2 months) animals might remain at
these boundaries, it is reasonable to
assume that takes are likely to occur
only within some small portion of either
of the migratory coastal stocks.

Both migratory coastal stocks likely
overlap with the NNCES stock at
various times during their seasonal
migrations. The NNCES stock is defined
as animals that primarily occupy waters
of the Pamlico Sound estuarine system
(which also includes Core, Roanoke,
and Albemarle sounds, and the Neuse
River) during warm water months (July—
August). Members of this stock also use
coastal waters (<1 km from shore) of
North Carolina from Beaufort north to
Virginia Beach, Virginia, including the
lower Chesapeake Bay. Comparison of
dolphin photo-identification data
confirmed that limited numbers of
individual dolphins observed in
Roanoke Sound have also been sighted
in the Chesapeake Bay (Young, 2018).
Like the migratory coastal dolphin
stocks, the NNCES stock covers a large
range. The spatial extent of most small
and resident bottlenose dolphin
populations is on the order of 500 km2,
while the NNCES stock occupies over
8,000 km? (LeBrecque et al., 2015).
Given this large range, it is again
unlikely that a preponderance of
animals from the NNCES stock would
depart the North Carolina estuarine
system and travel to the northern extent
of the stock’s range and enter into the
Bay. However, recent evidence suggests
that there is likely a small resident
community of NNCES dolphins of
indeterminate size that inhabits the
Chesapeake Bay year-round (Eric
Patterson, Personal Communication).

Many of the dolphin observations in
the Bay are likely repeated sightings of
the same individuals. The Potomac-
Chesapeake Dolphin Project has
observed over 1,200 unique animals
since observations began in 2015. Re-
sightings of the same individual can be
highly variable. Some dolphins are
observed once per year, while others are
highly regular with greater than 10
sightings per year (Mann, Personal
Communication). Similarly, using
available photo-identification data,
Engelhaupt et al. (2016) determined that
specific individuals were often observed
in close proximity to their original
sighting locations and were observed
multiple times in the same season or
same year. Ninety-one percent of re-

sighted individuals (100 of 110) in the
study area were recorded less than 30
km from the initial sighting location.
Multiple sightings of the same
individual would considerably reduce
the number of individual animals that
are taken by harassment. Furthermore,
the existence of a resident dolphin
population in the Bay would increase
the percentage of dolphin takes that are
actually re-sightings of the same
individuals.

Monitoring reports and data from
prior years of the project work have
recorded less than 10 level B takes of
bottlenose dolphins in over 100 days of
monitored pile driving.

In summary and as described above,
the following factors primarily support
our preliminary determination regarding
the incidental take of small numbers of
a species or stock:

e The take of marine mammal stocks
authorized for take comprises less than
10 percent of any stock abundance (with
the exception of bottlenose dolphin
stocks);

¢ Potential bottlenose dolphin takes
in the project area are likely to be
allocated among three distinct stocks;

¢ Bottlenose dolphin stocks in the
project area have extensive ranges and
it would be unlikely to find a high
percentage of any one stock
concentrated in a relatively small area
such as the project area or the Bay;

e The Bay represents the migratory
boundary for each of the specified
dolphin stocks and it would be unlikely
to find a high percentage of any stock
concentrated at such boundaries;

¢ Monitoring from prior years found
less than 10 level B takes of bottlenose
dolphin in over 100 days of monitored
pile driving; and

e Many of the takes would be repeats
of the same animal and it is likely that
a number of individual animals could
be taken 10 or more times.

Based on the analysis contained
herein of the proposed activity
(including the proposed mitigation and
monitoring measures) and the
anticipated take of marine mammals,
NMFS preliminarily finds that small
numbers of marine mammals will be
taken relative to the population size of
the affected species or stocks.

Unmitigable Adverse Impact Analysis
and Determination

There are no relevant subsistence uses
of the affected marine mammal stocks or
species implicated by this action.
Therefore, NMFS has determined that
the total taking of affected species or
stocks would not have an unmitigable
adverse impact on the availability of
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such species or stocks for taking for
subsistence purposes.

Endangered Species Act

Section 7(a)(2) of the ESA (16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally
whenever we propose to authorize take
for endangered or threatened species.

No incidental take of ESA-listed
species is proposed for authorization or
expected to result from this activity.
Therefore, NMFS has determined that
formal consultation under section 7 of
the ESA is not required for this action.

Proposed Authorization

As a result of these preliminary
determinations, NMFS proposes to issue
an THA to the CTJV to conduct the
Parallel Thimble Shoal Tunnel Project
in Virginia Beach, Virginia for 1 year
from the date of issuance, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated. A draft of the
proposed IHA can be found at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act.

Request for Public Comments

We request comment on our analyses,
the proposed authorization, and any
other aspect of this notice of proposed
THA for the proposed Parallel Thimble
Shoal Tunnel project. We also request at
this time comment on the potential
renewal of this proposed IHA as
described in the paragraph below.
Please include with your comments any
supporting data or literature citations to
help inform decisions on the request for
this THA or a subsequent Renewal THA.

On a case-by-case basis, NMFS may
issue a one-time 1 year Renewal IHA
following notification to the public
providing an additional 15 days for
public comments when (1) up to
another year of identical, or nearly
identical, activities as described in the
Description of Proposed Activity section
of this notification is planned or (2) the
activities as described in the Description
of Proposed Activity section of this
notification would not be completed by
the time the IHA expires and a Renewal
would allow for completion of the
activities beyond that described in the
Dates and Duration section of this

notification, provided all of the
following conditions are met:

¢ A request for renewal is received no
later than 60 days prior to the needed
Renewal THA effective date (recognizing
that Renewal THA expiration date
cannot extend beyond one year from
expiration of the initial IHA);

o The request for renewal must
include the following:

(1) An explanation that the activities
to be conducted under the requested
Renewal THA are identical to the
activities analyzed under the initial
THA, are a subset of the activities, or
include changes so minor (e.g.,
reduction in pile size) that the changes
do not affect the previous analyses,
mitigation and monitoring
requirements, or take estimates (with
the exception of reducing the type or
amount of take); and

(2) A preliminary monitoring report
showing the results of the required
monitoring to date and an explanation
showing that the monitoring results do
not indicate impacts of a scale or nature
not previously analyzed or authorized;
and

e Upon review of the request for
Renewal, the status of the affected
species or stocks, and any other
pertinent information, NMFS
determines that there are no more than
minor changes in the activities, the
mitigation and monitoring measures
will remain the same and appropriate,
and the findings in the initial IHA
remain valid.

Dated: October 6, 2021.
Kimberly Damon-Randall,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2021-22191 Filed 10-12-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER22-40-000]

PSEG Power New York Inc.;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

This is a supplemental notice in the
above-referenced proceeding of PSEG
Power New York Inc.’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 25,
2021.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Dated: October 5, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 2021-22175 Filed 10-12-21; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 10661-051]

Indiana Michigan Power Company;
Notice of Application Tendered for
Filing With the Commission and
Establishing Procedural Schedule for
Licensing and Deadline for
Submission of Final Amendments

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Subsequent
License.

b. Project No.: 10661-051.

c. Date Filed: September 30, 2021.

d. Applicant: Indiana Michigan Power
Company.

e. Name of Project: Constantine
Hydroelectric Project (Constantine
Project).

f. Location: The Constantine Project is
located on the St. Joseph River in the
Village of Constantine in St. Joseph
County, Michigan. The project does not
occupy federal lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Jonathan
Magalski, Environmental Supervisor,
Renewables, Indiana Michigan Power
Company; 1 Riverside Plaza, Columbus,
Ohio 43215 at (614) 716—2240 or email
at jmmagalski@aep.com.

1. FERC Contact: Lee Emery at (202)
502—-8379 or email at lee.emery@
ferc.gov.

j- This application is not ready for
environmental analysis at this time.

k. The Constantine Project consists of:
(1) An 525-acre reservoir with a storage
capacity of 5,750 acre-feet at a water
surface elevation of 782.94 feet National
Geodetic Vertical Datum (NGVD); (2) a
561.25-foot-long dam consisting of, from
east to west: (a) A 250-foot-long, 22.5-
foot-high embankment with a top
elevation of 790 feet NGVD, (b) a
241.25-foot-long, 12-foot-high
uncontrolled concrete overflow spillway
dam with a fixed crest elevation of
781.96 feet NGVD, topped by 0.94-foot-
high flashboards with a crest elevation
of 782.90 feet NGVD, which includes a
4-foot sluice gate at the left abutment,
and (c) a 70-foot-long earthen
embankment; (3) a 650-foot-long, 20-
foot-high earthen detached dike that
begins 1,500 feet east of the left
abutment of the spillway dam, with a
top elevation of 790 feet NGVD; (4) a 68-
foot-long, 20-foot-high concrete
headgate structure consisting of seven
wooden 15-foot-high vertical slide gates
with a sill elevation of 770.00 feet
NGVD with six 7.83-foot-long gates and
one 6.75-foot-long gate located at the
entrance to the power canal; (5) a 1,270-
foot-long power canal with a bottom
width of 60 feet; (6) a 140-foot-long, 30-
foot-wide brick powerhouse; (7) trash
racks in front of the forebay at the
entrance to the powerhouse; (8) four
vertical shaft Francis turbines each
coupled to a 300-kilowatt generator, for
a total installed capacity of 1.2
megawatts; (11) a switchyard adjacent to
the powerhouse with three step-up

transformers; (12) a 50-foot-long, 2.4-
kilovolt transmission line; and (13)
appurtenant facilities.

The Constantine Project is operated in
a run-of-river mode with an estimated
average annual energy production of
4,933 megawatt-hours. Indiana
Michigan Power Company proposes to
continue operating the project as a run-
of-river facility and does not propose
any new construction to the project.

1. A copy of the application can be
viewed on the Commission’s website at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. At this time, the Commission
has suspended access to the
Commission’s Public Reference Room
due to the proclamation declaring a
National Emergency concerning the
Novel Coronavirus Disease (COVID-19)
issued on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676 or (202) 502—
8659 (TTY).

m. You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Procedural schedule: The
application will be processed according
to the following preliminary schedule.
Revisions to the schedule will be made
as appropriate.

Milestone

Target date

Issue DefiCiENCY LEIET (if NECESSAIY) ....uuiiiiiiiiiiie ettt a ettt e bt e bt e sat e et e e eas e e bt e she e e bt e sabeebeeenbeesbeesareene

Request Additional Information

Notice of Acceptance/Notice of Ready for Environmental Analysis

October 2021.
November 2021.
March 2022

o. Final amendments to the
application must be filed with the
Commission no later than 30 days from
the issuance date of the notice of ready
for environmental analysis.

Dated: October 6, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 2021-22230 Filed 10~12-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER22-20-000]

PGR 2021 Lessee 1, LLC;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

This is a supplemental notice in the
above-referenced proceeding of PGR
2021 Lessee 1, LLC’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR

part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 25,
2021.


http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/esubscription.asp
mailto:FERCOnlineSupport@ferc.gov
mailto:lee.emery@ferc.gov
mailto:lee.emery@ferc.gov
http://www.ferc.gov
mailto:jmmagalski@aep.com
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The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Dated: October 5, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 2021-22173 Filed 10-12—21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2088-083]

South Feather Water and Power
Agency; Notice of Application for
Approval of Contract for the Sale of
Power Under Section 22 of the Federal
Power Act

Take notice that on September 3,
2021, South Feather Water and Power
Agency (SFWPA) filed with the
Commission an application for approval

of a contract for the sale of power from
its licensed South Feather Hydroelectric
Project No. 2088 for a period beyond the
expiration of its existing license for the
project. The project is located on the
South Fork Feather River, Lost Creek,
and Slate Creek, in Butte, Yuba, and
Plumas Counties, California.

Section 22 of the Federal Power Act,
16 U.S.C. 815, provides that contracts
for the sale and delivery of power for
periods extending beyond the
termination date of a license may be
entered into upon the joint approval of
the Commission and the appropriate
state public service commission or other
similar authority in the state in which
the sale or delivery of power is made.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Petitioner.

The Commission strongly encourages
electronic filing. Please file comments,
motions to intervene, notices of intent,
and competing applications using the
Commission’s eFiling system at http://
www.ferc.gov/docs-filing/efiling.asp.
Commenters can submit brief comments
up to 6,000 characters, without prior
registration, using the eComment system
at http://www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. In lieu of electronic
filing, you may submit a paper copy.
Submissions sent via the U.S. Postal
Service must be addressed to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE, Room 1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852. The first
page of any filing should include docket
number P-15226-000.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of Commission’s website at http://
www.ferc.gov/docs-filing/elibrary.asp.
Enter the docket number (P-15226) in
the docket number field to access the

document. For assistance, contact FERC
Online Support.

Comment Date: 5:00 p.m. Eastern
Time on November 4, 2021.

Dated: October 5, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 2021-22171 Filed 10-12—21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: PR21-66—000.

Applicants: Louisville Gas and
Electric Company.

Description: Submits tariff filing per
284.123(b),(e)/: Operating Statement
Rate Change Revised Exhibit A to be
effective 9/1/2021 under PR21-66.

Filed Date: 9/28/21.

Accession Number: 20210928-5041.

Comments/Protests Due: 5 p.m. ET
10/19/21.

Docket Numbers: PR21-67-000.

Applicants: Columbia Gas of Ohio,
Inc.

Description: Submits tariff filing per
284.123(b),(e)/: COH Rates effective
August 27 2021 to be effective 8/27/
2021 under PR21-67.

Filed Date: 9/30/21.

Accession Number: 202109305090.

Comments/Protests Due: 5 p.m. ET
10/21/21.

Docket Numbers: PR22-1-000.

Applicants: Permian Highway
Pipeline LLC.

Description: Submits tariff filing per
284.123(b),(e)/: PHP Fuel Filing
2021.10.01 to be effective 10/1/2021
under PR22-1.

Filed Date: 10/1/2021.

Accession Number: 202110015136.

Comments/Protests Due: 5 p.m. ET
10/22/21.

Docket Numbers: RP22—-26-000.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: § 4(d) Rate Filing: List of
Non-Conforming Service Agreements
(ASR et al—Six One Commodities) to be
effective 11/5/2021.

Filed Date: 10/5/21.

Accession Number: 20211005-5024.

Comments Date: 5 p.m. ET 10/18/21.

Any person desiring to intervene or
protest in any of the above proceedings


http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
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must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: October 6, 2021.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2021-22218 Filed 10-12—21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER22—-15-000]

ELP Stillwater Solar, LLC;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

This is a supplemental notice in the
above-referenced proceeding of ELP
Stillwater Solar, LLC’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 25,
2021.

The Commission encourages
electronic submission of protests and

interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

Dated: October 5, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 202122184 Filed 10-12-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER22-19-000]

Stanly Solar, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Stanly
Solar, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR

part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 25,
2021.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.


https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
https://elibrary.ferc.gov/idmws/search/fercgensearch.asp
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
mailto:FERCOnlineSupport@ferc.gov
mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
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Dated: October 5, 2021.
Kimberly D. Bose,
Secretary.
[FR Doc. 2021-22182 Filed 10-12—21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER02—-2001-000]

Southern California Edison Company;
Notice of Filing

Take notice that on September 15,
2021, Southern California Edison
Company (SCE) requested that the
Federal Energy Regulatory Commission
(Commission) review and confirm SCE’s
Electric Quarterly Report submission
practices for transaction information
received from the California
Independent System Operator
Corporation (CAISO). In particular,
given recent changes to the CAISO
market settlement timeline, SCE
requests that the Commission approve
SCE’s longstanding practices of (1)
providing CAISO transaction data for a
given quarter by the filing deadline for
the following quarter; and (2) providing
CAISO transaction data only once using
final settlement data, as opposed to
filing both initial and final settlement
data.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant. On
or before the comment date, it is not
necessary to serve motions to intervene
or protests on persons other than the
Applicant.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this

time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically may mail similar
pleadings to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426. Hand
delivered submissions in docketed
proceedings should be delivered to
Health and Human Services, 12225
Wilkins Avenue, Rockville, Maryland
20852.

Comment Date: 5:00 p.m. Eastern
Time on November 5, 2021.

Dated: October 6, 2021.

Kimberly D. Bose,

Secretary.

[FR Doc. 202122229 Filed 10-12-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 5867—-054]

Alice Falls Hydro, LLC; Notice of
Application Tendered for Filing With
the Commission and Soliciting
Additional Study Requests and
Establishing Procedural Schedule for
Relicensing and a Deadline for
Submission of Final Amendments

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: New Major
License.

b. Project No.: 5867—-054.

c. Date Filed: September 29, 2021.

d. Applicant: Alice Falls Hydro, LLC.

e. Name of Project: Alice Falls
Hydroelectric Project (Alice Falls
Project).

f. Location: On the Ausable River, in
the Town of Chesterfield, Clinton and
Essex Counties, New York. The project
does not occupy federal land.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Jody Smet, Vice
President, Regulatory Affairs, Eagle

Creek Renewable Energy, LLC, Two
Bethesda Metro Center, Suite 1330,
Bethesda, MD 20814; (804) 739—-0654;
email—/ody.Smet@eaglecreekre.com.

i. FERC Contact: John Stokely at (202)
502—8534; or email at john.stokely@
ferc.gov.

j. Cooperating agencies: Federal, state,
local, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
that wish to cooperate in the
preparation of the environmental
document should follow the
instructions for filing such requests
described in item 1 below. Cooperating
agencies should note the Commission’s
policy that agencies that cooperate in
the preparation of the environmental
document cannot also interv