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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2 and 171
[NRC-2014-0264]
RIN 3150-AJ51

Receipts-Based NRC Size Standards

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
small business size standards, which are
used to qualify an NRC licensee as a
“small entity’”” under the Regulatory
Flexibility Act of 1980, as amended. The
purpose of these size standards is for
reducing annual NRC license fees for
small entities. These standards do not
apply to the NRC’s contracts for goods
and services. The NRC is increasing the
upper and lower tiers for its receipts-
based small entity size standards for
small businesses and small not-for-
profit organizations. This change allows
NRC standards to remain consistent
with the inflation adjustments made by
the Small Business Administration size
standard for nonmanufacturing
concerns. In addition, in accordance
with the Small Business Runway
Extension Act of 2018, the NRC is
changing the calculation of annual
average receipts for the receipts-based
NRC size standard for small businesses
that provide a service or small
businesses not engaged in
manufacturing from a 3-year averaging
period to a 5-year averaging period.

DATES: This final rule is effective on
March 21, 2022.

ADDRESSES: Please refer to Docket ID
NRC-2014-0264 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2014—-0264. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

e NRC'’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—4209, 301—
415-4737, or by email to pdr.resource@
nrc.gov. The ADAMS accession number
for each document referenced (if it is
available in ADAMS) is provided the
first time that it is mentioned in this
document. For the convenience of the
reader, instructions about obtaining
materials referenced in this document
are provided in the ““Availability of
Documents” section of this document.

FOR FURTHER INFORMATION CONTACT: Jo
Jacobs, Office of the Chief Financial
Officer, telephone: 301-415-8388;
email: Jo.Jacobs@nrc.gov; or Billy
Blaney, Office of the Chief Financial
Officer, telephone: 301-415-5092;
email: William.Blaney@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. Discussion

III. Public Comments

IV. Regulatory Flexibility Certification

V. Regulatory Analysis

VI. Backfitting and Issue Finality

VIL Plain Writing

VIII. National Environmental Policy Act

IX. Paperwork Reduction Act Public
Protection Notification

X. Congressional Review Act

XI. Voluntary Consensus Standards

XII. Availability of Guidance

XMI. Availability of Documents

I. Background

The NRC'’s current size standards are
provided under part 2 of title 10 of the
Code of Federal Regulations (10 CFR),

“Agency Rules of Practice and
Procedure,” in § 2.810, “NRC size
standards.” These standards were
established on December 9, 1985 (50 FR
50241), when the NRC implemented the
requirements of the Regulatory
Flexibility Act of 1980, as amended
(RFA). The RFA requires agencies to
consider the impact of rulemaking on
small entities and, consistent with
applicable statutes, study alternatives to
minimize these impacts on applicable
businesses, organizations, and
government jurisdictions. The NRC’s
regulations in § 2.810 and 10 CFR part
171, “‘Annual Fees for Reactor Licenses
and Fuel Cycle Licenses and Materials
Licenses, Including Holders of
Certificates of Compliance,
Registrations, and Quality Assurance
Program Approvals and Government
Agencies Licensed by the NRC,” contain
the criteria, in §171.16(a) and (c),
“Annual fees: Materials licensees,
holders of certificates of compliance,
holders of sealed source and device
registrations, holders of quality
assurance program approvals, and
government agencies licensed by the
NRC,” that certain licensees use to
qualify as small entities for the purpose
of reducing annual license fees. The
NRC'’s current size standards under

§ 2.810 are based on the Small Business
Administration’s (SBA) receipts-based
size standards for small businesses and
small not-for-profit organizations,
employee-based size standards for
business concerns that are
manufacturing and for small
educational institutions that are not
State or publicly supported entities, and
population-based size standards for
small governmental jurisdictions.

In establishing the fiscal year (FY)
1991 fee rule, the NRC determined that
the annual fees would have a significant
impact on a substantial number of small
materials licensees. As a result, the NRC
established a small entity fee tier in
§171.16(c), which resulted in a subsidy
program whereby small entities would
pay a reduced annual fee (56 FR 31507;
July 10, 1991). In FY 1992, the NRC
established a second tier in §171.16(c)
to benefit the licensees that were very
small entities. Pursuant to § 171.16(c), if
a licensee qualifies as a small entity and
provides the Commission with the
proper certification, the licensee may
pay a reduced annual fee. As part of the
certification process, a licensee that


https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
https://www.regulations.gov
mailto:William.Blaney@nrc.gov
mailto:pdr.resource@nrc.gov
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meets the NRC'’s size standards for a
small entity must complete NRC Form
526, “Certification of Small Entity
Status for the Purposes of Annual Fees,”
certifying that it meets the NRC'’s size
standards for a small entity.

The last revisions to the receipts-
based size standards in §§2.810 and
171.16(c) to adjust for inflation were
published in the Federal Register on
July 3, 2012 (77 FR 39385), and in the
FY 2013 final fee rule published in the
Federal Register on July 1, 2013 (78 FR
39479), respectively. More recently, in
FY 2020, the NRC surveyed its materials
licensees to help determine whether to
change the size standards in § 2.810 (85
FR 6225; February 4, 2020). With the
exception of inflation-related increases
and adjusting the methodology for
calculating average gross-receipts to be
consistent with the Small Business
Runway Extension Act of 2018 (Runway
Act) and SBA regulations, the survey
results did not suggest that the NRC
should change its small entity size
standards.

The Runway Act amended section
3(a)(2)(C)(ii)(II) of the Small Business
Act (15 U.S.C. 632(a)(2)(C)(i1)(I1)), to
modify the requirements for the small
business size standards prescribed by an
agency without separate statutory
authority to issue size standards.
Subsequently, on December 5, 2019, the
SBA published a final rule modifying its
method for calculating average annual
receipts used to prescribe size standards
for small businesses (84 FR 66561). As
a result of adjustments for inflation
described more fully in the
“Discussion” section of this document,
the NRC must revise its receipts-based
size standards from a 3-year averaging
period to a 5-year averaging period to
comply with the Runway Act.

In order to amend § 2.810, the NRC
must follow the procedures of the Small
Business Act, and SBA’s implementing
regulations in 13 CFR 121.903, “How
may an agency use size standards for its
programs that are different than those
established by SBA?” because the NRC
does not have separate statutory
authority to issue size standards.
Accordingly, the NRC has sent this final
rule to SBA for review and has received
the approval of the SBA Administrator.

II. Discussion

The NRC is amending § 2.810 to
increase the receipts-based small entity
size standard from $7.0 million to $8.0
million for small businesses and small,
not-for-profit organizations. These
amendments are to remain consistent
with inflation adjustments made by the
SBA to its size standard for
nonmanufacturing concerns. Most

recently, the SBA adjusted this standard
for inflation on July 18, 2019 (84 FR
34261). In addition, the NRC is also
amending the average gross-receipts
calculation process to change from a 3-
year averaging period to a 5-year
averaging period, as required by SBA
regulations and in response to the
Runway Act.

Further, and analogous to the
inflation adjustment in § 2.810, the NRC
is amending § 171.16(c) to increase the
upper-tier receipts-based small entity
size standard from $7.0 million to $8.0
million for small businesses and small,
not-for-profit organizations. Likewise,
the NRC is increasing the lower-tier
receipts-based size standard from
$485,000 to $555,000, based upon the
percent change in the upper tier.

III. Public Comments

The NRC published a proposed rule
on July 26, 2021 (86 FR 39980), and
requested public comment on its
proposed revisions to 10 CFR parts 2
and 171. The comment period on the
proposed rule closed on August 25,
2021. The NRC did not receive any
public comments on the proposed rule.

IV. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980, as amended (RFA), the
Commission certifies that this final rule,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. This final rule
is administrative in that this final rule
will revise the criteria in 10 CFR parts
2 and 171 that the NRC uses to
determine which of its licensees qualify
as small entities for the purposes of
compliance with the RFA. The
amendments to the size standards
conform to the SBA’s revised standard
and is expected to result in an increase
in the number of NRC licensees that
qualify as small entities.

V. Regulatory Analysis

The RFA requires agencies to consider
the impact of rulemaking on small
entities and, consistent with applicable
statutes, study alternatives to minimize
the impacts on applicable businesses,
organizations, and government
jurisdictions. In previous rulemakings to
amend its size standards, the NRC has
adjusted the criteria that the NRC uses
to determine which of its licensees
qualify as small entities for the purposes
of compliance with the RFA.

For the NRC'’s size standards,
rulemaking is required to amend the
methodology for calculating average
gross-receipts and the upper and lower
tier receipts-based size standards to
reflect adjustments for inflation. The

NRC has not revised the receipts-based
size standards in §§2.810 and 171.16(c)
since 2012 and 2013, respectively;
therefore, this final rule includes
adjustments for inflation. This final rule
amends §§2.810 and 171.16(c) to
increase the NRC’s upper-tier receipts-
based size standard from $7.0 million to
$8.0 million for small businesses and
small not-for-profit organizations, in
order to remain consistent with the
adjustments for inflation made to the
SBA’s size standard for
nonmanufacturing. In addition, this
final rule amends § 171.16(c) to increase
the lower-tier receipts-based size
standard from $485,000 to $555,000,
consistent with the percentage change
in the upper-tier. Furthermore, for
consistency with the Runway Act and
SBA regulations, the NRC is amending
its methodology for calculating the
average gross-receipts from a 3-year
averaging period to a 5-year averaging
period.

The NRC estimates that the final rule
provides the following benefits and
costs:

Benefits

e This action will result in continued
compliance with the RFA, since the
final rule will reduce the impact of
annual fees on small entities by
increasing the receipts-based size
standards in § 2.810 and the tiers in
§ 171.16(c) that licensees use to qualify
as small entities.

e While it is not certain how many
licensees would qualify as small entities
under the receipts-based size standards
that are being adjusted, the staff
estimates that 95 additional licensees (a
12-percent increase) will potentially
qualify as small entities and be eligible
to pay a reduced annual fee.

e The licensees can have increased
regulatory confidence that the NRC has
amended the agency’s receipts-based
size standards to be consistent with the
SBA’s practices, and, as stated in SECY—
20-0111, “Rulemaking Plan to Amend
the Receipts-Based NRC Size Standards
(NRC-2014—-0264),” (ADAMS Accession
No. ML20268B327), that the NRC will
review the current size standards and
determine whether proposed
amendments are needed every 5 years or
sooner based on the SBA’s adjustments.

Costs

¢ The cost impact of changing the
average gross-receipts from a 3-year
averaging period to a 5-year averaging
period is not known, as the average
gross-receipts have been based on a 3-
year averaging period since the NRC
established its size standards in 1985.
Every licensee will likely need to
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expend some effort to evaluate its gross-
receipts and may need to provide
additional information if questions arise
during the staff’s certification review.
Modifying to a 5-year averaging period
of gross-receipts may result in a negative
impact in that some licensees that are
close to the upper limit of their size
standard could lose their small entity
status, while others may newly qualify
as small entities. Despite this cost,
because the NRC is amending the
receipts-based size standards to adjust
for inflation, the NRC also is amending
the average gross-receipts from a 3-year
averaging period to a 5-year averaging
period pursuant to the Runway Act.

e The expected increase in additional
licensees qualifying as small entities
could possibly increase the NRC’s net
budget authority as a result of additional
licensees qualifying as small entities.

The results of the regulatory analysis
are cost-justified because the final rule
would result in an estimated 95
additional licensees (a 12-percent
increase) who would qualify as small
entities and be eligible to pay a reduced
annual fee and the identified cost
impacts are expected to be small and
would not be passed onto other NRC’s
applicants and licensees. The NRC did
not identify any other alternatives to
amend the receipts-based size standards
under § 2.810, which are consistent with
the adjustments made by the SBA. In
addition, the NRC did not identify any
alternatives to rulemaking to amend the
upper and lower tiers under § 171.16(c)
to reflect adjustments for inflation.

VI. Backfitting and Issue Finality

The NRC has determined that the
backfit rule, §§50.109, 70.76, 72.62, and
76.76 and the issue finality provisions
in 10 CFR part 52 do not apply to this
final rule and that an analysis is not
required because these amendments do
not require the modification of, or

addition to, (1) systems, structures,
components, or the design of a facility;
(2) the design approval or
manufacturing license for a facility; or
(3) the procedures or organization
required to design, construct, or operate
a facility.

VII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC wrote
this document to be consistent with the
Plain Writing Act, as well as the
Presidential Memorandum, ‘‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).

VIII. National Environmental Policy
Act

The NRC has determined that this
final rule is the type of action described
in §51.22(c)(1). Therefore, neither an
environmental impact statement nor
environmental assessment has been
prepared for this final rule.

IX. Paperwork Reduction Act

This final rule does not contain a
collection of information as defined in
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and, therefore,
is not subject to the requirements of the
Act.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

X. Congressional Review Act

This final rule is a rule as defined in
the Congressional Review Act (5 U.S.C.
801-808). However, the Office of
Management and Budget has not found

it to be a major rule as defined in the
Congressional Review Act.

XI. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104—113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this final rule, the action
does not constitute the establishment of
a standard that contains generally
applicable requirements.

XII. Availability of Guidance

The NRC publishes a fee guidance
document for small entities annually in
conjunction with the NRC’s annual rule
to revise its fee schedules. The “Small
Entity Compliance Guide” is designed
to assist businesses, organizations,
educational institutions, and
governmental jurisdictions in
determining whether they qualify as
small entities by providing the
qualifying factors that make up the
NRC'’s definition of “small entity,” and
the current small entity fees. The NRC
will update the compliance guide each
year when issuing the final fee rule and
to align with the fee schedule of that
year. As part of a future fee rule, the
NRC will update the Small Entity
Compliance Guide to reflect to changes
in §§2.810 and 171.16(c). The FY 2021
Small Entity Compliance Guide is
available as indicated in the
““Availability of Documents,” section of
this document.

XIII. Availability of Documents

Documents identified in the following
table are available to interested persons
through one or more of the following
methods, as indicated.

Document

ADAMS accession No./web link/Federal Register Citation

Public Law (Pub. L.) 115-324, “Small Business Runway Extension Act

of 2018”.

NRC Size Standard for Making Determinations Required by the Regu-
latory Flexibility Act of 1980 (December 9, 1985).

50 FR 50241.

56 FR 31507.

https://www.congress.gov/115/plaws/publ324/PLAW-115publ324.pdf.

Revision of Fee Schedules; 100 Percent Fee Recovery (July 10, 1991)

NRC Form 526, “Certification of Small Entity Status for the Purposes of
Annual Fees Imposed under 10 CFR Part 171”.

Receipts-Based, Small Business Size Standard; Direct Final Rule (July
3, 2012).

Revision of Fee Schedules; Fee Recovery for Fiscal Year 2013 (July 1,
2013).

Survey of NRC’s Materials LiICENSEES .......cceverierieriiiniirienieeeerc e

Small Business Size Standards: Calculation of Annual Average Re-
ceipts; Final Rule (December 5, 2019).

Small Business Size Standards: Adjustment of Monetary-Based Size
Standards for Inflation.

Receipts-Based NRC Size Standards; Proposed Rule (July 26, 2021) ..

SECY-20-0111, “Rulemaking Plan to Amend the Receipts-Based NRC
Size Standards (NRC—2014-0264).

https://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf.
77 FR 39385.
78 FR 39479.

85 FR 6225.
84 FR 66561.

84 FR 34261.

86 FR 39980.
ML20268B327.


https://www.nrc.gov/reading-rm/doc-collections/forms/nrc526.pdf
https://www.congress.gov/115/plaws/publ324/PLAW-115publ324.pdf
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Document

ADAMS accession No./web link/Federal Register Citation

FY 2021 U.S. Nuclear Regulatory Commission Small Entity Compli-

ance Guide.

ML21105A750.

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Confidential business information,
Environmental protection, Freedom of
information, Hazardous waste, Nuclear
energy, Nuclear materials, Nuclear
power plants and reactors, Penalties,
Reporting and recordkeeping
requirements, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 171

Annual charges, Byproduct material,
Holders of certificates, Registrations,
Approvals, Intergovernmental relations,
Nonpayment penalties, Nuclear
materials, Nuclear power plants and
reactors, Source material, Special
nuclear material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is amending 10 CFR parts 2
and 171 as follows:

PART 2—AGENCY RULES OF
PRACTICE AND PROCEDURE

m 1. The authority citation for part 2
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 29, 53, 62, 63, 81, 102, 103, 104, 105,
161, 181, 182, 183, 184, 186, 189, 191, 234
(42 U.S.C. 2039, 2073, 2092, 2093, 2111,
2132, 2133, 2134, 2135, 2201, 2231, 2232,

2233, 2234, 2236, 2239, 2241, 2282); Energy
Reorganization Act of 1974, secs. 201, 206
(42 U.S.C. 5841, 5846); Nuclear Waste Policy
Act of 1982, secs. 114(f), 134, 135, 141 (42
U.S.C. 10134(f), 10154, 10155, 10161);
Administrative Procedure Act (5 U.S.C. 552,
553, 554, 557, 558); National Environmental

Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C.

3504 note.
Section 2.205(j) also issued under 28
U.S.C. 2461 note.

m 2.In § 2.810, revise paragraphs (a)(1)
and (b) to read as follows:

§2.810 NRC size standards.
* * * * *

(a] * * %

(1) Concern that provides a service or
a concern not engaged in manufacturing
with average gross receipts of $8.0
million or less over its last 5 completed
fiscal years; or
* * * * *

(b) A small organization is a not-for-
profit organization which is
independently owned and operated and
has annual gross receipts of $8.0 million

or less.
* * * * *

PART 171—ANNUAL FEES FOR
REACTOR LICENSES AND FUEL
CYCLE LICENSES AND MATERIALS
LICENSES, INCLUDING HOLDERS OF
CERTIFICATES OF COMPLIANCE,
REGISTRATIONS, AND QUALITY
ASSURANCE PROGRAM APPROVALS
AND GOVERNMENT AGENCIES
LICENSED BY THE NRC

m 3. The authority citation for part 171
continues to read as follows:

TABLE 1 TO PARAGRAPH (C)

Authority: Atomic Energy Act of 1954,
secs. 11, 161(w), 223, 234 (42 U.S.C. 2014,
2201(w), 2273, 2282); Energy Reorganization
Act of 1974, sec. 201 (42 U.S.C. 5841); 42
U.S.C. 2215; 44 U.S.C. 3504 note.

m 4.In § 171.16, revise paragraph (c) to
read as follows:

§171.16 Annual fees: Materials licensees,
holders of certificates of compliance,
holders of sealed source and device
registrations, holders of quality assurance
program approvals, and government
agencies licensed by the NRC.

* * * * *

(c) A licensee who is required to pay
an annual fee under this section, in
addition to 10 CFR part 72 licenses, may
qualify as a small entity. If a licensee
qualifies as a small entity and provides
the Commission with the proper
certification along with its annual fee
payment, the licensee may pay reduced
annual fees as shown in table 1 to this
paragraph (c). Failure to file a small
entity certification in a timely manner
could result in the receipt of a
delinquent invoice requesting the
outstanding balance due and/or denial
of any refund that might otherwise be
due. The small entity fees are as follows:

Maximum
NRC small entity classification p%?r;il::egnfseed
category
Small Businesses Not Engaged in Manufacturing (Average gross receipts over the last 5 completed fiscal years):
$555,000 to $8 million $4,900
LSS thAN $555,000 ......eeeiueeirieiieeetee et e etieete e ettt eeteeeseeeeteeeaeeeateeesseeaseeaaseeeseseteeaseeanteeeaeeateeeateeaseaaaeeebeeeateeaseeenteeaaeeateeeneeereeaneaans 1,000
Small Not-For-Profit Organizations (Annual Gross Receipts):
$555,000 10 F8 MUION ..ttt sr ettt et s bt b e b b e s e e e et e b e b e e ne e e e et eh e e Rt e R R et et ekttt e e nenn e ene 4,900
LSS thAN $555,000 ......oeeiueeeeieiieeetee et eeteeeteeeteeeeteeeseeaeaeeeaeeeeteeeseeeaseeaseeeeaeeeeeeasee e teeaaeeateeeaeeeteaaneeeteeareeateeenteeaaeeeteeeneeenreeaneeans 1,000
Manufacturing Entities that Have An Average of 500 Employees or Fewer:
oI (oIS T0 [0 I =10 T o] (0] /= T= T SO O PPPUPPRPOPNY 4,900
FEWer than 35 @MPIOYEES ........oeiiiiieii ettt s et e st et e e s st e e san et e e Re e e e e R e e e e e Rn e e e er et e e e e et e e e e e e e nn e e e areee s 1,000
Small Governmental Jurisdictions (Including publicly supported educational institutions) (Population):
20,000 to 49,999 ....... 4,900
Fewer than 20,000 1,000
Educational Institutions that are not State or Publicly Supported, and have 500 Employees or Fewer:
35 10 500 EMPIOYEES ...ttt b e b e e b b e e e e e e b e e e R e e s he e e e e b e e ae s 4,900
Fewer than 35 employees 1,000
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* * * * *

Dated: January 27, 2022.
For the Nuclear Regulatory Commission.

Cherish K. Johnson,

Chief Financial Officer.

[FR Doc. 2022-03146 Filed 2-16-22; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 16

[Docket No. TTB-2022—-0001; Notice No.
208]

Civil Monetary Penalty Inflation
Adjustment—Alcoholic Beverage
Labeling Act

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notification of civil monetary
penalty adjustment.

SUMMARY: This document informs the
public that the maximum penalty for
violations of the Alcoholic Beverage
Labeling Act (ABLA) is being adjusted
in accordance with the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended. Prior to the
publication of this document, any
person who violated the provisions of
the ABLA was subject to a civil penalty
of not more than $21,633, with each day
constituting a separate offense. This
document announces that this
maximum penalty is being increased to
$22,979.

DATES: The new maximum civil penalty
for violations of the ABLA takes effect
on February 17, 2022 and applies to
penalties that are assessed after that
date.

FOR FURTHER INFORMATION CONTACT:
Vonzella C. Johnson, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
(202) 508-0413.

Background

Statutory Authority for Federal Civil
Monetary Penalty Inflation Adjustments

The Federal Civil Penalties Inflation
Adjustment Act of 1990 (the Inflation
Adjustment Act), Public Law 101-410,
104 Stat. 890, 28 U.S.C. 2461 note, as
amended by the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015, Public Law 114-74, section
701, 129 Stat. 584, requires the regular
adjustment and evaluation of civil
monetary penalties to maintain their

deterrent effect and helps to ensure that
penalty amounts imposed by the
Federal Government are properly
accounted for and collected. A “civil
monetary penalty” is defined in the
Inflation Adjustment Act as any penalty,
fine, or other such sanction that is: (1)
For a specific monetary amount as
provided by Federal law, or has a
maximum amount provided for by
Federal law; (2) assessed or enforced by
an agency pursuant to Federal law; and
(3) assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.

The Inflation Adjustment Act, as
amended, requires agencies to adjust
civil monetary penalties by the inflation
adjustment described in section 5 of the
Inflation Adjustment Act. The Act also
provides that any increase in a civil
monetary penalty shall apply only to
civil monetary penalties, including
those whose associated violation
predated such an increase, which are
assessed after the date the increase takes
effect.

The Inflation Adjustment Act, as
amended, provides that the inflation
adjustment does not apply to civil
monetary penalties under the Internal
Revenue Code of 1986 or the Tariff Act
of 1930.

Alcoholic Beverage Labeling Act

The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers the
Federal Alcohol Administration Act
(FAA Act) pursuant to section 1111(d)
of the Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01, dated
December 10, 2013 (superseding
Treasury Department Order 120-01,
dated January 24, 2003), to the TTB
Administrator to perform the functions
and duties in the administration and
enforcement of this law.

The FAA Act contains the Alcoholic
Beverage Labeling Act (ABLA) of 1988,
Public Law 100-690, 27 U.S.C. 213—
219a, which was enacted on November
18, 1988. Section 204 of the ABLA,
codified in 27 U.S.C. 215, requires that
a health warning statement appear on
the labels of all containers of alcoholic
beverages manufactured, imported, or
bottled for sale or distribution in the
United States, as well as on containers
of alcoholic beverages that are
manufactured, imported, bottled, or
labeled for sale, distribution, or
shipment to members or units of the
U.S. Armed Forces, including those
located outside the United States.

The health warning statement
requirement applies to containers of

alcoholic beverages manufactured,
imported, or bottled for sale or
distribution in the United States on or
after November 18, 1989. The statement
reads as follows:

GOVERNMENT WARNING: (1) According
to the Surgeon General, women should not
drink alcoholic beverages during pregnancy
because of the risk of birth defects. (2)
Consumption of alcoholic beverages impairs
your ability to drive a car or operate
machinery, and may cause health problems.

Section 204 of the ABLA also
specifies that the Secretary of the
Treasury shall have the power to ensure
the enforcement of the provisions of the
ABLA and issue regulations to carry
them out. In addition, section 207 of the
ABLA, codified in 27 U.S.C. 218,
provides that any person who violates
the provisions of the ABLA is subject to
a civil penalty of not more than $10,000,
with each day constituting a separate
offense.

Most of the civil monetary penalties
administered by TTB are imposed by
the Internal Revenue Code of 1986, and
thus are not subject to the inflation
adjustment mandated by the Inflation
Adjustment Act. The only civil
monetary penalty enforced by TTB that
is subject to the inflation adjustment is
the penalty imposed by the ABLA at 27
U.S.C. 218.

TTB Regulations

The TTB regulations implementing
the ABLA are found in 27 CFR part 16,
and the regulations implementing the
Inflation Adjustment Act with respect to
the ABLA penalty are found in 27 CFR
16.33. This section indicates that, in
accordance with the ABLA, any person
who violates the provisions of this part
is subject to a civil penalty of not more
than $10,000. Further, pursuant to the
provisions of the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended, this civil penalty is subject to
periodic cost-of-living adjustments.
Accordingly, any person who violates
the provisions of 27 CFR part 16 is
subject to a civil penalty of not more
than the amount listed at https://
www.tth.gov/regulation_guidance/
ablapenalty.html. Each day constitutes a
separate offense.

To adjust the penalty, § 16.33(b)
indicates that TTB will provide notice
in the Federal Register, and at the
website mentioned above, of cost-of-
living adjustments to the civil penalty
for violations of 27 CFR part 16.

Penalty Adjustment

In this document, TTB is publishing
its yearly adjustment to the maximum
ABLA penalty, as required by the
amended Inflation Adjustment Act.


https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
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As mentioned earlier, the ABLA
contains a maximum civil monetary
penalty. For such penalties, section 5 of
the Inflation Adjustment Act indicates
that the inflation adjustment is
determined by increasing the maximum
penalty by the cost-of-living adjustment.
The cost-of-living adjustment means the
percentage increase (if any) between the
Consumer Price Index for all-urban
consumers (CPI-U) for the October
preceding the date of the adjustment
and the prior year’s October CPI-U.

The CPI-U in October 2020 was
260.388, and the CPI-U in October 2021
was 276.589. The rate of inflation
between October 2020 and October 2021
was therefore 6.222 percent. When
applied to the current ABLA penalty of
$21,633, this rate of inflation yields a
raw (unrounded) inflation adjustment of
$1,346.00526. Rounded to the nearest
dollar, the inflation adjustment is
$1,346, meaning that the new maximum
civil penalty for violations of the ABLA
will be $22,979.

The new maximum civil penalty will
apply to all penalties that are assessed
after February 17, 2022. TTB also will
update its web page at https://
www.tth.gov/regulation_guidance/
ablapenalty.html to reflect the adjusted
penalty.

Dated: February 10, 2022.

Amy R. Greenberg,

Director, Regulations and Rulings Division.
[FR Doc. 2022-03410 Filed 2—16—22; 8:45 am]
BILLING CODE 4810-31-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Rules of Procedure; Technical
Amendments

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Technical amendments.

SUMMARY: This document makes
technical amendments to the final rule
published by the Occupational Safety
and Health Review Commission in the
Federal Register on April 10, 2019, and
corrected on August 30, 2019, October
4, 2019, and October 15, 2020. That rule
revised the procedural rules governing
practice before the Occupational Safety
and Health Review Commission
(OSHRC).

DATES: Effective on February 17, 2022.
FOR FURTHER INFORMATION CONTACT:
Natalie Huls-Simpson, Attorney-

Advisor, Office of the General Counsel,
by telephone at (202) 6065410, by

email at nhuls@oshre.gov, or by mail at:
1120 20th Street NW, Ninth Floor,
Washington, DC 20036—3457.
SUPPLEMENTARY INFORMATION: OSHRC
published revisions to its rules of
procedure in the Federal Register on
April 10, 2019 (84 FR 14554), and
published corrections on August 30,
2019 (84 FR 45654), October 4, 2019 (84
FR 53052), and October 15, 2020 (85 FR
65220). This document makes further
technical amendments to the final rule.

List of Subjects in 29 CFR Part 2200

Administrative practice and
procedure, Hearing and appeal
procedures.

Accordingly, 29 CFR part 2200 is
amended by making the following
technical amendments:

PART 2200—RULES OF PROCEDURE

m 1. The authority citation for part 2200
continues to read as follows:

Authority: 29 U.S.C. 661(g), unless
otherwise noted.

Section 2200.96 is also issued under 28
U.S.C. 2112(a).

m 2. Revise § 2200.3 to read as follows:

§2200.3 Use of number.

Words importing the singular number
may extend and be applied to the plural
and vice versa.

m 3. Amend § 2200.4 by revising
paragraph (a)(6)(i) and adding paragraph
(a)(7) to read as follows:

§2200.4 Computing time.

(a] * *x *

(6) L

(i) The day set aside by statute for
observing New Year’s Day, Martin
Luther King Jr.’s Birthday, Washington’s
Birthday, Memorial Day, Juneteenth
National Independence Day,
Independence Day, Labor Day,
Columbus Day, Veterans’ Day,
Thanksgiving Day, or Christmas Day;

and,
* * * * *

(7) Computation examples. (i) If a
judge orders that a document is due in
40 days, count every calendar day
starting the day after that order (day 1)
until reaching day 40 (due date). If the
receiving Commission office is closed
on day 40 (such as on a Saturday,
Sunday, or Federal holiday), the
document would be due the next day
the office is open. In other words, if day
40 falls on a Saturday, and the following
Monday is a Federal holiday, the
document would be due on Tuesday,
the day after the holiday.

(ii) If a judge orders that a document
is due 14 days before a hearing, count

backwards starting the day before the
hearing (day 1) until reaching day 14. If
the receiving Commission office is
closed on day 14 (such as on a Saturday,
Sunday, or Federal holiday), the
document would be due on the last day
the office is open before the Saturday,
Sunday, or Federal holiday. In other
words, if day 14 falls on a Sunday, and
the Friday before is a Federal holiday,
the document would be due on
Thursday, the day before the holiday.

* * * * *

m 4. Amend § 2200.6 by revising the first
sentence of paragraph (a) to read as
follows:

§2200.6 Record address.

(a) Every pleading or document filed
by any party or intervenor shall contain
the name, current address, telephone
number, and email address of the party
or intervenor’s representative or, if there
is no representative, the party or
intervenor’s own name, current address,

telephone number, and email address.
* * *

* * * * *

m 5. Amend § 2200.7 by revising
paragraph (h) to read as follows:

§2200.7 Service, notice, and posting.

* * * * *

(h) Special service requirements;
authorized employee representatives.
The authorized employee
representative, if any, shall be served by
the employer with the notice set forth in
paragraph (g) of this section and with a
copy of the notice of contest or petition
for modification of the abatement
period.

* * * * *

m 6. Amend § 2200.8 by:

m a. Revising the last sentence of

paragraph (c)(1);

m b. Adding a sentence to the end of

paragraph (c)(2); and

m c. Revising paragraph (d)(1) and the

first sentence of paragraph (d)(5).
The revisions and addition read as

follows:

§2200.8 Filing.

* * * * *

(C) * x %

(1) * * * Documents may not be filed
with the Commission or the Judge via
email, unless allowed under paragraph
(d)(1) of this section.

(2) * * * Documents may not be filed
with the Commission or the Judge via
email, unless allowed under paragraph
(d)(1) of this section.

(d) L

(1) How to file. Documents may be
filed by postage-prepaid first class or


https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
https://www.ttb.gov/regulation_guidance/ablapenalty.html
mailto:nhuls@oshrc.gov
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higher class U.S. Mail, commercial
delivery service, personal delivery, or
facsimile transmission. Only documents
exempt from e-filing under paragraph
(c)(5) of this section may be filed by
email.

* * * * *

(5) Sensitive information. Unless the
Commission or the Judge orders
otherwise, in any filing with the
Commission, information that is
sensitive but not privileged (e.g., Social
Security numbers, driver’s license
numbers, passport numbers, taxpayer-
identification numbers, birthdates,
mother’s maiden names, names of
minors, an individual’s physical
personal address, financial account

numbers) shall be redacted. * * *

m 7. Amend § 2200.32 by revising the
third sentence to read as follows:

§2200.32 Signing of pleadings and
motions.

* * * The signature of a
representative or party also constitutes a
certificate by the representative or party
that the representative or party has read
the pleading, motion, or other
document, that to the best of the
representative’s or party’s knowledge,
information, and belief, formed after
reasonable inquiry, it is well grounded
in fact and is warranted by existing law
or a good faith argument for the
extension, modification, or reversal of
existing law, and that it is not included
for any improper purpose, such as to
harass or to cause unnecessary delay or
needless increase in the cost of
litigation. * * *

m 8. Amend § 2200.37 by revising
paragraph (d)(3) to read as follows:

§2200.37 Petitions for modification of the
abatement period.
* * * * *

(d) EE

(3) An employer petitioning for a
modification of the abatement period
shall have the burden of proving in
accordance with the requirements of
section 10(c) of the Act, 29 U.S.C.
659(c), that such employer has made a
good faith effort to comply with the
abatement requirements of the citation
and that abatement has not been
completed because of factors beyond the

employer’s reasonable control.
* * * * *

m 9. Amend § 2200.68 by revising
paragraphs (a) and (b) and the first
sentence of paragraph (d) to read as
follows:

§2200.68 Recusal of the Judge.

(a) Discretionary recusal. A Judge may
recuse themself from a proceeding

whenever the Judge deems it
appropriate.

(b) Mandatory recusal. A Judge shall
recuse themself under circumstances
that would require disqualification of a
Federal judge under Canon 3(C) of the
Code of Conduct for United States
Judges, except that the required recusal
may be set aside under the conditions
specified by Canon 3(D).

* * * * *

(d) Ruling on request. If the Judge
finds that a request for recusal has been
filed with due diligence and that the
material filed in support of the request
establishes that recusal either is
appropriate under paragraph (a) of this
section or is required under paragraph
(b) of this section, the Judge shall recuse
themself from the proceeding. * * *

m 10. Amend § 2200.70 by revising the
last sentence of paragraph (f) to read as
follows:

§2200.70 Exhibits.

* * * * *

(f) * * * Any person granted custody
of an exhibit shall inform the Executive
Secretary of the status every 6 months
(e.g., 6 months after January 15 would
be July 15) of the person’s continuing
need for the exhibit and return the
exhibit after completion of the
proceeding.

m 11. Amend § 2200.120 by revising the
first sentence of paragraph (b)(1) and
paragraph (d)(1) to read as follows:

§2200.120 Settlement procedure.

* * * * *

(b)* E

(1) Applicability. Mandatory
settlement applies only to notices of
contest by employers in which the
aggregate amount of the penalties sought
by the Secretary is $205,000 or greater.

* x %

* * * * *

(d) * % %

(1) General. The Settlement Judge
shall convene and preside over
conferences between the parties. The
Settlement Judge shall designate the
time, place, and nature of the

conference.
* * * * *

Cynthia L. Attwood,

Chairman.

Amanda Wood Laihow,

Commissioner.

[FR Doc. 2022—-03479 Filed 2-16-22; 8:45 am]
BILLING CODE 7600-01-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

[NPS-SACN-32920; PPMWMWROW?2/
PMP0OOUP05.YP0000]

RIN 1024—-AE64

St. Croix National Scenic Riverway,
Bicycling

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
amends the special regulations for St.
Croix National Scenic Riverway to allow
bicycle use on a 0.25-mile connector
trail across National Park Service land
near Cable, Wisconsin. The new trail
will provide direct access to the
Riverway and new recreational
opportunities within the Riverway and
on the Chequamegon Area Mountain
Bike Association trail network in
Bayfield County, Wisconsin. National
Park Service regulations require
promulgation of a special regulation to
designate new trails for bicycle use off
park roads and outside of developed
areas.

DATES: This rule is effective on March
21, 2022.
ADDRESSES:

Docket: For access to the docket to
read comments received, go to
www.regulations.gov and search for
Docket ID: NPS-2021-0002.

Document Availability: The Cable
Connector Trail Environmental
Assessment, Finding of No Significant
Impact, and Written Determination
provide information and context for this
rule and are available online at https://
parkplanning.nps.gov/sacn by clicking
the link entitled ““Cable Connector
Trail” and then clicking the link
entitled “Document List.”

FOR FURTHER INFORMATION CONTACT: Lisa
Yager, Chief of Resource Stewardship
and Education, St. Croix National
Scenic Riverway; (715) 483-2290; Lisa_
Yager@nps.gov.

SUPPLEMENTARY INFORMATION:

Background

The Namekagon and St. Croix Rivers
flow through some of the most scenic
and least developed country in the
Upper Midwest. The free-flowing
character and exceptional water quality
of these waterways serve as a unique
ecological corridor in northwest
Wisconsin and eastern Minnesota that
sustains a diversity of aquatic and
terrestrial wildlife and habitats.
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In 1968, to preserve, protect, and
enhance this unique national resource
for the benefit and enjoyment of present
and future generations, Congress
established the St. Croix National
Scenic Riverway, a 230-mile long
protected area that includes the
Namekagon River, as one of the original
eight rivers protected under the national
Wild and Scenic Rivers Act. In 1972, the
Lower St. Croix National Scenic
Riverway was added to the National
Wild and Scenic Rivers System.
Together, these areas form the Riverway.

Today, the rivers continue to flow
unimpeded for considerable distances
as they have for millennia, through the
river corridor, growing and changing in
character from their headwaters to the
St. Croix’s confluence with the
Mississippi. The Riverway offers
exceptional recreational opportunities
for visitors to paddle, boat, camp, hike,
fish, explore, and find solitude in a
natural setting close to the major
metropolitan area of Minneapolis-Saint
Paul. The National Park Service (NPS)
and state partners work with local
communities to maintain the aquatic,
cultural, recreational, riparian, scenic—
aesthetic, and geologic values of the
rivers for the benefit and enjoyment of
more than 600,000 annual visitors.

Cable Connector Trail Environmental
Assessment

In October 2021, the NPS began
construction on a 0.25-mile connector
trail through the Riverway near Cable,
Wisconsin. The trail is designed for
hiking, trail running, and bicycle and
electric bicycle (e-bike) use, and silent
sports in the winter such as fat-tire
bicycling, snowshoeing, and cross-
country skiing. Equestrian and other
motorized use will not be allowed. It
will be the first trail at the Riverway
open to bicycle use. Construction of the
trail responds to a specific opportunity
identified by the NPS and local partners
to create a link across public land to
provide direct access to the Riverway
and new recreational opportunities
within the Riverway and on the
Chequamegon Area Mountain Bike
Association (CAMBA) trail network in
Bayfield County, Wisconsin. The trail
will be built from the end of a segment
of CAMBA'’s Wild River Trail on a
former railroad grade near the Town of
Cable, connecting to Parker Road. The
trail will provide a critical link to
adjoining trails and would serve an
important role providing connectivity
for several local trail running and biking
events that start or finish in the Cable
area. The bare soil trail will be built
using sustainable trail construction
techniques to protect natural and

cultural resources. The trail will utilize
landforms and natural features
exhibiting the natural beauty of the area
and would feature a slight crown,
shallow grades, open sight lines, and
gentle turns to support user safety,
provide adequate drainage to minimize
braiding, seasonal muddiness, and
erosion, and reduce the overall
maintenance costs associated with more
complex trail features. Signage will
clearly indicate allowed uses on the
trail.

On September 22, 2020, the NPS
published the Cable Connector Trail
Environmental Assessment (EA). The
EA describes one action alternative (the
preferred alternative) and the no-action
alternative. Under the preferred
alternative, the NPS would construct the
0.25 mile Cable Connector Trail to
accommodate bicycle and e-bike use.
The EA evaluates (1) the suitability of
the Cable Connector Trail for bicycle
and e-bike use; and (2) life cycle
maintenance costs, safety
considerations, methods to prevent or
minimize user conflict, and methods to
protect natural and cultural resources
and mitigate impacts associated with
bicycle and e-bike use on the trail. The
EA contains a full description of the
purpose and need for taking action, the
alternatives considered, a map of the
affected area, and the environmental
impacts associated with the project.
After a public review period, on
February 1, 2021, the Regional Director
for DOI Unified Regions 3, 4 and 5
(Great Lakes) signed a Finding of No
Significant Impact (FONSI) that
identified the preferred alternative in
the EA as the selected alternative. On
November 11, 2021, the Regional
Director signed a Written Determination
that bicycle use on the new trail is
consistent with the protection of the
Riverway’s natural, scenic, and aesthetic
values, safety considerations and
management objectives, and that it will
not disturb wildlife or park resources.
The EA, FONSI, and Written
Determination may be viewed on the
Riverway’s planning website at https://
parkplanning.nps.gov/sacn by clicking
the link entitled ““Cable Connector
Trail” and then clicking the link
entitled ‘“Document List.”

Summary of Public Comments

The NPS published a proposed rule in
the Federal Register on July 16, 2021
(86 FR 37725). The NPS accepted public
comments on the proposed rule for 60
days via the mail, hand delivery, and
the Federal eRulemaking Portal at
https://www.regulations.gov. Comments
were accepted through September 14,
2021. The NPS received 55 comments

on the proposed rule. All of the
comments supported bicycle use on the
new trail. Below is a summary of one
pertinent issue that was raised by a
commenter and the response from the
NPS. After considering the public
comments and after additional review,
the NPS did not make any changes to
the rule other than adding an affirmative
statement that a violation of any
condition, closure, limit, or restriction
on bicycle use implemented by the
superintendent is prohibited.

Comment: One commenter objected to
the use of electric bicycles on the trail.

NPS Response: Similar to traditional
bicycles, the NPS believes that, with
proper management, the use of electric
bicycles (e-bikes) may be an appropriate
activity in some park areas. The EA
considered the potential for benefits and
adverse impacts to resources and
visitors and the FONSI determined that
impacts of the action, including the use
of e-bikes on the new Cable Connector
Trail, will not be significant. The FONSI
concluded that environmental impacts
that could occur will be limited in
context and intensity, with general
beneficial impacts to visitor use and
experience, and possible minor effects
on northern long-eared bat (Myotis
septentrionalis). The FONSI concluded
that there will be no unmitigated
adverse impacts on these or other
resources or values of the Riverway.

NPS regulations at 36 CFR 4.30(i) give
superintendents the discretionary
authority to allow e-bikes on park roads,
parking areas, and administrative roads
and trails that are otherwise open to
bicycles. After the Cable Connector Trail
is constructed and ready for bicycle use,
the superintendent of the Riverway will
designate the trail as open to bicycles by
providing notice in accordance with 36
CFR 1.7. This includes a requirement to
list the trail as open to bicycles in the
park compendium, which is available
on the park website at www.nps.gov/
sacn. At that time, the superintendent
also may designate the trail as open to
e-bikes. If, in the future, the
superintendent determines that e-bikes
or certain classes of e-bikes should no
longer be allowed on the trail, or that
conditions for use should change, the
superintendent can make such changes
by updating the park compendium and
providing adequate public notice under
36 CFR 1.7.

Final Rule

This rule implements the selected
alternative in the FONSI and authorizes
the superintendent to designate the new
Cable Connector Trail for traditional
bicycle use. This action complies with
NPS regulations 36 CFR 4.30, which
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require a special regulation to designate
new bicycle trails that require
construction activities off park roads
and outside of developed areas. This
rule adds a new paragraph (g) to 36 CFR
7.9, which contains the special
regulations for the Riverway. After the
trail is constructed, the rule requires the
superintendent to notify the public prior
to designating the trail for bicycle use
through one or more of the methods
listed in 36 CFR 1.7, and identify the
designation on maps available at
Riverway visitor centers and posted on
the Riverway’s website (www.nps.gov/
sacn). The rule also authorizes the
superintendent to establish closures,
conditions, or restrictions for bicycle
use on the trail after considering public
health and safety, resource protection,
and other management activities and
objectives.

Bicycle use will not be authorized by
the superintendent until the NPS
completes the process required by NPS
regulations at 36 CFR 4.30, including
the preparation of a written
determination that bicycle use on the
new trail is consistent with the
protection of the park area’s natural,
scenic and aesthetic values, safety
considerations and management
objectives, and will not disturb wildlife
or park resources. As explained in the
response to comment above, when the
superintendent opens the trail to
traditional bicycles, the superintendent
also may open the trail to e-bikes, or
specific classes of e-bikes. This rule will
not affect the use of any existing trails
in the Riverway, all of which remain
closed to bicycles and e-bikes.

The rule also revises the section
heading from ““St. Croix National Scenic
Rivers” to “St. Croix National Scenic
Riverway.” This change is consistent
with the commonly used and official
name of the Riverway.

Compliance With Other Laws,
Executive Orders and Department
Policy

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will review all significant rules.
The Office of Information and
Regulatory Affairs has determined that
this rulemaking is not significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for

achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. The NPS has
developed this rule in a manner
consistent with these requirements.

Regulatory Flexibility Act

This rulemaking would not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on information contained in the
economic analyses found in the report
entitled “Cost-Benefit and Regulatory
Flexibility Threshold Analyses: Final
Rule to Designate a New Trail
Connection for Bicycle Use at St. Croix
National Scenic Riverway.” The report
may be viewed on the Riverway’s
planning website at https://
parkplanning.nps.gov/sacn by clicking
the link entitled ‘“Cable Connector
Trail”” and then clicking the link
entitled “Document List.”

Congressional Review Act (CRA)

This rulemaking is not a major rule
under 5 U.S.C. 804(2). This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rulemaking does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. It
addresses public use of national park
lands and imposes no requirements on
other agencies or governments. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (Executive Order 12630)

This rulemaking does not effect a
taking of private property or otherwise
have takings implications under
Executive Order 12630. A takings
implication assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, the rulemaking
does not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. This rule only affects use of
federally-administered lands and
waters. It has no direct effects on other
areas. A Federalism summary impact
statement is not required.

Civil Justice Reform (Executive Order
12988)

This rulemaking complies with the
requirements of Executive Order 12988.
This rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes
(Executive Order 13175 and
Department Policy)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian tribes and
recognition of their right to self-
governance and tribal sovereignty. The
NPS has evaluated this rulemaking
under the criteria in Executive Order
13175 and under the Department’s tribal
consultation policy and have
determined that tribal consultation is
not required because the rule will have
no substantial direct effect on federally
recognized Indian tribes. Nevertheless,
in support of the Department of the
Interior and NPS commitment for
government-to-government
consultation, during the EA process, the
NPS shared information about the
proposed action with 18 federally
recognized American Indian Tribes and
invited them to consult on the project.
None of the 18 Tribes expressed interest
in consultation.

Paperwork Reduction Act

This rulemaking does not contain
information collection requirements,
and a submission to the Office of
Management and Budget under the
Paperwork Reduction Act is not
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required. The NPS may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

National Environmental Policy Act

The NPS has prepared the EA to
determine whether this rule will have a
significant impact on the quality of the
human environment under the National
Environmental Policy Act of 1969. This
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment. A detailed
statement under the NEPA is not
required because of the FONSI. A copy
of the EA and FONSI can be found
online at https://parkplanning.nps.gov/
sacn by clicking the link entitled “Cable
Connector Trail” and then clicking the
link entitled “Document List.”

Effects on the Energy Supply (Executive
Order 13211)

This rulemaking is not a significant
energy action under the definition in
Executive Order 13211; the rule is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy, and the rule has not otherwise
been designated by the Administrator of
OIRA as a significant energy action. A
Statement of Energy Effects in not
required.

List of Subjects in 36 CFR Part 7

National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, the
National Park Service amends 36 CFR
part 7 as set forth below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:

Authority: 54 U.S.C. 100101, 100751,
320102; Sec. 7.96 also issued under D.C.
Code 10-137 and D.C. Code 50-2201.07.

m 2. Amend § 7.9 by revising the section
heading and adding paragraph (g) to
read as follows:

§7.9 St. Croix National Scenic Riverway.

* * * * *

(g) Bicycle Use. (1) The
Superintendent may designate all or a
portion of the Cable Connector Trail
(full length of the trail approximately
0.25 miles) as open to bicycle use.

(2) A map showing trails open to
bicycle use will be available at Riverway
visitor centers and posted on the
Riverway website. The Superintendent
will provide notice of all trails

designated for bicycle use in accordance
with § 1.7 of this chapter.

(3) The Superintendent may limit,
restrict, or impose conditions on bicycle
use, or close any trail to bicycle use, or
terminate such conditions, closures,
limits, or restrictions in accordance with
§ 4.30 of this chapter. A violation of any
such condition, closure, limit, or
restriction is prohibited.

Shannon A. Estenoz,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2022—-03394 Filed 2-16-22; 8:45 am]
BILLING CODE 4312-52-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2017-0031; FRL-9177-02—
R10]

Air Plan Approval; AK; Removal of
Excess Emissions Provision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Alaska,
through the Alaska Department of
Environment Conservation, on January
9, 2017. The revision was submitted by
Alaska in response to a finding of
substantial inadequacy and SIP call
published on June 12, 2015, for a
provision in the Alaska SIP related to
excess emissions during startup,
shutdown, and malfunction (SSM)
events. EPA is approving the SIP
revision and finds that such SIP revision
corrects the deficiency identified in the
June 12, 2015, SIP call.

DATES: This final rule is effective March
21, 2022.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R10-OAR-2017-0031. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available at https://
www.regulations.gov, or please contact
the person listed in the FOR FURTHER

INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Randall Ruddick, EPA Region10, 1200
Sixth Avenue (Suite 155), Seattle, WA
98101, (206) 553—1999; or email
ruddick.randall@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, it means
the EPA.

I. Background

On December 6, 2021, we proposed to
approve a SIP revision submitted by the
State of Alaska, through the Alaska
Department of Environment
Conservation, on January 9, 2017 (86 FR
68960). In that proposal, we also
proposed to determine that the SIP
revision corrects the deficiency with
respect to Alaska that we identified in
our June 12, 2015 action entitled ““State
Implementation Plans: Response to
Petition for Rulemaking; Restatement
and Update of EPA’s SSM Policy
Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls to
Amend Provisions Applying to Excess
Emissions During Periods of Startup,
Shutdown, and Malfunction” (“June 12,
2015 SIP call”) (80 FR 33839, June 12,
2015). The reasons for our proposed
approval and determination are stated
in the proposed action (86 FR 68960,
January 9, 2017) and will not be restated
here. The public comment period for
our proposed approval and
determination ended on January 5,
2022, and no comments were received.
Therefore, we are finalizing our action
as proposed.

II. Final Action

EPA is approving Alaska’s January 9,
2017 SIP submission requesting removal
of 18 AAC 50.240 “Excess Emissions”
from the Alaska SIP. EPA has also
determined this SIP revision corrects
the deficiency identified in the June 12,
2015 SIP call. Alaska is retaining 18
AAC 50.240 for state law purposes only,
with revisions to clarify that (1) all
excess emissions are violations and (2)
the provision applies only to Alaska in
exercising its enforcement authority and
therefore does not preclude citizens or
EPA from seeking injunctive relief or
civil penalties for excess emissions (86
FR 68961).

IIL. Incorporation by Reference

In this document, EPA is finalizing
removal of regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is removing the incorporation
by reference of “18 AAC 50.240” in 40
CFR 52.70, as described in section II of
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this preamble. EPA has made, and will
continue to make, these materials
generally available through https://
www.regulations.gov and at the EPA
Region 10 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

Therefore, these materials have been
approved by EPA for removal from the
Alaska SIP, have been removed from
incorporation by reference by EPA into
that plan, are no longer federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rule of the EPA’s approval, and
incorporation by reference will be
removed by the Director of the Federal
Register in the next update to the SIP
compilation.?

IV. Statutory and Executive Order
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

162 FR 27968 (May 22, 1997).

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The Alaska SIP does not apply on any
Indian reservation land in or in any
other area where EPA or Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, this rulemaking does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 18, 2022. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,

Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
Dated: February 10, 2022.
Michelle L. Pirzadeh,
Acting Regional Administrator, Region 10.
For the reasons set forth in the

preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Alaska

§52.70 [Amended]

m 2.In § 52.70, the table in paragraph (c)
is amended by removing the entry “18
AAC 50.240” under the heading “18
AAC 50—Article 2. Program
Administration”.

[FR Doc. 2022—03303 Filed 2-16-22; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2021-0840; FRL-9416-01—
OCSPP]

[Oxirane, 2-(Phenoxymethyl)-, Polymer
With Oxirane, Ether With 2,2’,2"-
Nitrilotris[Ethanol] (3:1), Diblock;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock (CAS
Reg. No. 2307555-89—9), when used as
an inert ingredient in a pesticide
chemical formulation. Spring
Regulatory Sciences, on behalf of Stepan
Company, submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of oxirane,
2-(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock on food
or feed commodities.
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DATES: This regulation is effective
February 17, 2022. Objections and
requests for hearings must be received
on or before April 18, 2022, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2021-0840, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Office of the Federal
Register’s e-CFR site at https://
www.ecfr.gov/current/title-40.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2021-0840 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before April
18, 2022. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2021-0840, by one of the following
methods.

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/dockets.

II. Background and Statutory Findings

In the Federal Register of December
21, 2021 (86 FR 72201) (FRL-8792-06),

EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 3464,
announcing the receipt of a pesticide
petition (PP IN-11646) filed by Spring
Regulatory Sciences (6620 Cypresswood
Dr., Suite 250, Spring, TX 77379), on
behalf of Stepan Company (22 W
Frontage Rd., Northfield, IL 60093). The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
tolerance for residues of oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock (CAS
Reg. No. 2307555—-89—9). That document
included a summary of the petition
prepared by the petitioner and solicited
comments on the petitioner’s request.
The Agency did not receive any
substantive public comments.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. To determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
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determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock (CAS
Reg. No. 2307555-89—9) conforms to the
definition of a polymer given in 40 CFR
723.250(b) and meets the following
criteria that are used to identify low-risk
polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition at least
two of the atomic elements carbon,
hydrogen, nitrogen, oxygen, silicon, and
sulfur.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize: An adequate
biodegradation study (MRID 51712502)
was submitted for oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock
showing lack of biodegradation (10.6%
at 28 days, 13% at 90 days).

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the Toxic Substances Control Act
(TSCA) Chemical Substance Inventory
or manufactured under an applicable
TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

7. The polymer does not contain
certain perfluoroalkyl moieties
consisting of a CF3- or longer chain
length as listed in 40 CFR 723.250(d)(6).

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

The polymer’s number average
molecular weight is greater than or
equal to 1,000 daltons and less than
10,000 daltons (5483 daltons). Also, the
polymer contains less than 2%
oligomeric material below MW 500
(2.0%) and less than 5% oligomeric
material below MW 1,000 (3.5%).

Thus, Oxirane, 2-(phenoxymethyl)-,
polymer with oxirane, ether with
2,2’,2”-nitrilotris[ethanol] (3:1), diblock
(CAS Reg. No. 2307555—89—9) meets the
criteria for a polymer to be considered
low risk under 40 CFR 723.250. Based
on its conformance to the criteria in this
unit, no mammalian toxicity is
anticipated from dietary, inhalation, or
dermal exposure to oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that
oxirane, 2-(phenoxymethyl)-, polymer
with oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock could
be present in all raw and processed
agricultural commodities and drinking
water, and that non-occupational non-
dietary exposure was possible. The
minimum number average MW of
oxirane, 2-(phenoxymethyl)-, polymer
with oxirane, ether with 2,2’,2”-
nitrilotris[ethanol] (3:1), diblock is 5,300
daltons. Generally, a polymer of this
size would be poorly absorbed through
the intact gastrointestinal tract or
through intact human skin. Since
oxirane, 2-(phenoxymethyl)-, polymer
with oxirane, ether with 2,27,2”-
nitrilotris[ethanol] (3:1), diblock
conforms to the criteria that identify a
low-risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider

“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock to
share a common mechanism of toxicity
with any other substances, and oxirane,
2-(phenoxymethyl)-, polymer with
oxirane, ether with 2,2’,2”-
nitrilotris[ethanol] (3:1), diblock does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
oxirane, 2-(phenoxymethyl)-, polymer
with oxirane, ether with 2,2,2”-
nitrilotris[ethanol] (3:1), diblock does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at https://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of oxirane,
2-(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock, EPA
has not used a safety factor analysis to
assess the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of oxirane,
2-(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock.

VIII Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
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from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for oxirane, 2-(phenoxymethyl)-,
polymer with oxirane, ether with
2,2’ ,2”-nitrilotris[ethanol] (3:1), diblock.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock from
the requirement of a tolerance will be
safe.

X. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect

Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

TABLE 1 TO §180.960

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

XI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 8, 2022.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.960, amend Table 1 to

§ 180.960, by adding in alphabetical
order the polymer “Oxirane, 2-
(phenoxymethyl)-, polymer with
oxirane, ether with 2,2",2”-
nitrilotris[ethanol] (3:1), diblock,
minimum number average molecular
weight (in amu), 5,300” to read as
follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.
* * * * *

Polymer

CAS No.

* *

* * *

* *

Oxirane, 2-(phenoxymethyl)-, polymer with oxirane, ether with 2,2’,2”-nitrilotris[ethanol] (3:1), diblock, minimum number aver-

age molecular weight (in amu), 5,300

* *

2307555-89-9

* *
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[FR Doc. 2022-03456 Filed 2—16—22; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 5b
[Docket Number NIH-2016-0002]
RIN 0925-AA62

Privacy Act; Implementation

AGENCY: Department of Health and
Human Services.

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (HHS or Department) is
issuing this final rule to make effective
the exemptions that were previously
proposed for a subset of records covered
in a new Privacy Act system of records,
No. 09—-25-0165, NIH Loan Repayment
Records, which is maintained by the
National Institutes of Health (NIH). The
system of records covers records used to
manage and evaluate the Loan
Repayment Programs (LRPs) at NIH. The
exemptions are necessary to maintain
the integrity of the NIH peer review and
award processes by enabling NIH to
protect the identities of reviewers.

DATES: This final rule is effective
February 17, 2022.

FOR FURTHER INFORMATION CONTACT:
Dustin Close, Office of Management
Assessment, National Institutes of
Health, 6705 Rockledge Drive, Suite
601, Bethesda, Maryland 20892,
telephone 301-402-6469, email
privacy@mail.nih.gov.

SUPPLEMENTARY INFORMATION: The NIH
Loan Repayment Programs (LRPs) are
administered by the Division of Loan
Repayment (DLR) within NIH’s Office of
Extramural Research. DLR provides
repayment of student loans for approved
applicants to encourage outstanding
health professionals to pursue careers in
biomedical, behavioral, social, and
clinical research. Research health
professionals who owe qualified
educational debt and who meet
eligibility criteria may apply for student
loan repayment. A peer review process
recommends applicants for loan
repayments. The peer review process is
committee-based, with a peer review
group comprised of individual
reviewers, referees, or other
recommenders (hereafter collectively
referred to as Reviewers). Reviewers are
primarily non-government experts
qualified by training and experience in
scientific or technical fields, or as
authorities knowledgeable in disciplines

and fields related to the areas under
review. Reviewers give DLR expert
recommendations and materials (such
as ratings, summaries, and
communications) about applicants’
suitability, eligibility, or qualifications
for student loan repayments under
express promises that the Reviewers
will not be identified as the sources of
the information. DLR uses the
information solely for the purpose of
determining applicants’ suitability,
eligibility, or qualifications for Federal
loan repayment. System of records 09—
25—0165 covers records about health
professionals who apply for student
loan repayments and about other
categories of individuals who are related
to the applications. These records
include material that could reveal the
identity of the Reviewers either directly
or indirectly.

Under the Privacy Act of 1974, as
amended (Privacy Act, 5 U.S.C. 552a, or
“Privacy Act”), individuals have a right
of access to records about themselves in
Federal agency systems of records, and
other rights with respect to those
records (such as notification,
amendment, and an accounting of
disclosures), but the Act permits certain
types of systems of records (identified in
section 552a(j) and (k)) to be exempted
from certain requirements of the Act.
Subsection (k)(5) permits the head of an
agency to promulgate rules to exempt
from the requirements in subsections
(c)(3) and (d)(1) through (4) of the Act
investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for Federal contracts, to the extent that
the disclosure of such material would
reveal the identity of a source who
furnished information to the Federal
Government under an express promise
that the identity of the source would be
held in confidence.

In accordance with the Privacy Act,
HHS/NIH proposed to exempt material
that would identify a confidential
source in system of records 09-25-0165
from the notification, access, and
amendment requirements of the Act
pursuant to subsection (k)(5) of the Act,
as described in a notice of proposed
rulemaking (NPRM) published in the
Federal Register (86 FR 2633) for public
comment on January 13, 2021. The
agency also published a modified notice
describing system of records 09—25—
0165 (SORN) in the Federal Register (86
FR 2677) for public comment the same
day. The 60-day public comment period
provided for both the SORN and the
NRPM expired March 15, 2021. Thirteen
comments were received on the NPRM
and no comments were received on the
SORN. The comments received

applauded NIH’s efforts to exempt
material that would identify Reviewers
contained within the system of records
as specified in the notice. Additionally,
none of the commentors recommended
any changes to the proposed exemptions
or the SORN. Therefore, HHS/NIH has
made no changes to the proposed
exemptions in the NPRM or to the
SORN.

NIH believes the exemptions are
necessary to maintain the integrity of
the NIH peer review and award
processes. Protecting Reviewer
identities as the sources of the
information they provide protects them
from harassment, intimidation, and
other attempts to improperly influence
award outcomes, and ensures that they
are not reluctant to provide sensitive
information or frank assessments. Case
law has held that exemptions
promulgated under subsection (k)(5)
may protect source-identifying material
even where the identity of the source is
known. Therefore, NIH solicits
Reviewers to assess applicants for loan
repayment programs under an express
promise of confidentiality.

The specific rationales that support
the exemptions concerning each
affected Privacy Act provision, are as
follows:

e Subsection (c)(3). An exemption
from the requirement to provide an
accounting of disclosures to record
subjects is needed to protect the identity
of any Reviewer who is expressly
promised confidentiality. Providing an
accounting of disclosures to an
applicant could identify specific
Reviewers as sources of
recommendations or evaluative input
received, or to be received, on the
application. Inappropriately revealing
the Reviewers’ identities in association
with the nature and scope of their
assessments or evaluations could lead
them to alter or destroy their
assessments or evaluations or subject
them to harassment, intimidation, or
other improper influence, which would
impede or compromise the fairness and
objectivity of the loan repayment
application review process; constitute
an unwarranted invasion of the personal
privacy of the Reviewer; and violate the
express promise of confidentiality made
to the Reviewer.

e Subsection (d)(1). An exemption
from the access requirement is needed
both during and after an application
review proceeding to avoid
inappropriately revealing the identity of
the Reviewers. Protecting the Reviewers’
identities from access by record subjects
is necessary to maintain the integrity of
the review process. It ensures Reviewers
provide candid assessments or
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evaluations to the Federal Government
without fear that their identities as
linked to a specific work product will be
revealed inappropriately. Allowing an
individual applicant who is the subject
of an assessment or evaluation, or
another record subject who has a
relationship to the application, to access
material that would reveal a Reviewer
could lead Reviewers to alter or destroy
their assessments or evaluations or
subject them to harassment,
intimidation, or other improper
influence; interfere with or compromise
the objectivity and fairness of award
application review proceedings;
constitute an unwarranted invasion of
the personal privacy of the Reviewer;
and violate the express promise of
confidentiality made to the Reviewer.

e Subsection (d)(2) through (4). An
exemption from the amendment and
appeal provisions is necessary while
one or more related application review
proceedings are pending, but only if and
to the extent that disclosure of material
in the amendment request and appeal
process would reveal inappropriately
the identity of any Reviewer who was
expressly promised confidentiality. The
exemption will be limited to allowing
the agency, when processing an
amendment request or the review of a
refusal to amend a record, to avoid
disclosing the existence of the record
sought to be amended and its contents,
if doing so would reveal the identity of
a Reviewer. Revealing the identity of a
Reviewer to an individual applicant or
other subject individual could lead
them to alter or destroy their
assessments or evaluations or subject
them to harassment, intimidation, or
other improper influence; interfere with
or compromise the objectivity and
fairness of award application review
proceedings; interfere with the agency’s
application review process; constitute
an unwarranted invasion of the personal
privacy of the Reviewer; and violate the
express promise of confidentiality made
to the Reviewer.

Accordingly, pursuant to 5 U.S.C.
552a(k)(5), NIH is exempting records
about LRP applicants in system of
records 09—25-0165 NIH Division of
Loan Repayment Record System from
the access, amendment, and accounting
of disclosures provisions of the Privacy
Act (5 U.S.C. 552a(c)(3) and (d)(1)
through (4)), to the extent necessary to
protect material in the records furnished
under an express promise that the
identity of the source would be held in
confidence, based on the specific
rationales discussed above.

In the case of a request for access to,
or amendment of, a record in the DLR
Record System from an individual

covered by the system of records, NIH
will withhold only material that would
inappropriately reveal the identities of
Reviewers who provide
recommendations and evaluative input
to NIH about particular award
applications under an express promise
that their identities would be held in
confidence. This includes only material
that would reveal a particular Reviewer
as the author of a specific work product
(e.g., reference or recommendation
letters, reviewer critiques, preliminary
or final individual overall scores,
assignment of Reviewers to an
application); and it includes not only a
Reviewer’s name but any content that
could enable the Reviewer to be
identified from context, such as the
Reviewer’s institutional affiliation, title,
or specific comment that might allow an
applicant to deduce the Reviewer’s
identity.

Notwithstanding the exemptions, NIH
will consider any request for access or
amendment that is addressed to the
System Manger as provided in the
SORN for system of records 09—25—
0165, and NIH will consider any request
for an accounting of disclosures.

The Federal Register notice
containing the SORN proposed for new
system of records 09-25-0165 (86 FR
2677), published January 13, 2021,
provides for the SORN to be effective
upon publication of this final rule.
HHS/NIH made no changes to the SORN
in response to public comments and,
therefore, the SORN, as published at 86
FR 2677, is now effective.

Analysis Impacts

I. Review Under Executive Orders 12866
and 13563

The agency has reviewed this rule
under Executive Orders 12866,
Regulatory Planning and Review (58 FR
51735, September 30, 1993), and 13563,
Improving Regulation and Regulatory
Review (76 FR 3821, January 18, 2011),
which direct agencies to assess costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to maximize the net benefits.
The agency believes that this rule is not
a significant regulatory action under
Executive Order 12866, because it will
not (1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the

budgetary impact of entitlements,
grants, user fees or loan programs, or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866. This
rule removes certain Privacy Act rights
from the subjects of these records in
accordance with criteria established in
the Privacy Act at 5 U.S.C. 552a(k)(5).
This decision is based on a showing that
agency compliance with all the Privacy
Act requirements with respect to those
records would harm the effectiveness or
integrity of the agency function or
process for which the records are
maintained (in this case, NIH research
and development loan award processes).
Thus, this agency believes that a
regulatory impact analysis is not
required.

II. Review Under the Regulatory
Flexibility Act (5 U.S.C. 601-612)

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant regulatory impacts of a rule
on small entities. Because the rule
imposes no duties or obligations on
small entities, we have determined, and
the Director certifies, that the rule will
not have a significant economic impact
on a substantial number of small
entities.

III. Review Under the Unfunded
Mandates Reform Act of 1995 (Section
202, Public Law 104-4)

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
agencies to prepare a written statement,
which includes an assessment of
anticipated costs and benefits, before
proposing “any rule that includes any
Federal mandate that may result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year.” The current threshold after
adjustment for inflation is $156 million,
using the most current (2020) Implicit
Price Deflator for the Gross Domestic
Product. The agency does not expect
that this final rule will result in any 1-
year expenditure by state, local, and
tribal governments that will meet or
exceed this amount.

IV. Review Under the Paperwork
Reduction Act of 1995 (44 U.S.C. 35-1
et seq.)

This rule does not contain any
information collection requirements
subject to the Paperwork Reduction Act.
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V. Review Under Executive Order
13132, Federalism

This rule will not have any direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
the requirements of Executive Order
13132 are inapplicable.

List of Subjects in 45 CFR Part 5b

Privacy.

For the reasons set out in the
preamble, the Department amends part
5b of title 45 of the Code of Federal
Regulations as follows:

PART 5b—PRIVACY ACT
REGULATIONS

m 1. The authority citation for part 5b
continues to read as follows:
Authority: 5 U.S.C. 301, 5 U.S.C. 552a.

m 2. Amend § 5b.11 by adding paragraph
(b)(3) to read as follows:

§5b.11 Exempt systems.
* * * * *
(b) * x %

(3) The following systems of records
are exempt from 5 U.S.C. 552a(c)(3) and
§ 5b.9(c)(3), which require a subject
individual to be granted access to an
accounting of disclosures of a record;
and from 5 U.S.C. 552a(d)(1) through (4)
and §§5b.5, 5b.7, and 5b.8, relating to
notification of or access to records and
correction or amendment of records.

(i) Pursuant to subsection (k)(5) of the
Privacy Act:

(A) NIH Division of Loan Repayment
Record System, 09—25-0165.

(B) [Reserved]

(ii) [Reserved]

* * * * *

Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2022-03473 Filed 2-16-22; 8:45 am]
BILLING CODE 4140-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
DA 22-128; FRS 71904]

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
FM Table of Allotments, of the Federal

Communications Commission’s
(Commission) rules, by designating as
unreserved the FM allotment channels
that are reserved for noncommercial
educational (“NCE”’) use in various
communities. The FM allotments are
vacant as a result of the dismissal of an
application or cancellation of the
authorization or license. We classify as
unreserved these NCE channels that are
in the commercial band (Channels 221
to 300) by operation of law. These FM
allotment channels have previously
undergone notice and comment
rulemaking. This action constitutes an
editorial change in the FM Table of
Allotments. Therefore, we find for good
cause that further notice and comment
are unnecessary.

DATES: Effective February 17, 2022.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order,
adopted February 9, 2022 and released
February 9, 2022. The full text of this
Commission decision is available online
at https://apps.fcc.gov/ecfs/. This
document does not contain information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. The Commission
will not send a copy of the Orderin a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A) because
the Order is a ministerial action.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In §73.202, amend table 1 to
paragraph (b) by:

m a. Revise the entry for “Pima” under
Arizona;

m b. Revise the entry for ““Olathe” under
Colorado;

m c. Revise the entry for “Otter Creek”
under Florida;

m d. Add the entry “Weiser” under
Idaho;
m e. Revise the entries for “Cedarville,”
“Greenup,” and “Pinckneyville” under
Nlinois;
m f. Add the entry “Columbus” in
alphabetical order and revise the entries
for “Fowler” and “Madison” under
Indiana;
m g. Under Iowa:
m i. Revise the entries for “Asbury” and
“Keosauqua’’;
m ii. Add the entry “Moville” in
alphabetical order; and
m iii. Revise the entry for “Rudd”;
m h. Revise the entry for “Council
Grove” under Kansas;
m i. Revise the entry for “Golden
Meadow” under Louisiana;
m j. Revise the entry for “West Tisbury”
under Massachusetts;
m k. Revise the entry for “Cordell” and
add the entry for “Weatherford” in
al}l)habetical order under Oklahoma;
m 1. Revise the entry for “Liberty” under
Pennsylvania;
m m. Add the entry for “Denver City” in
alphabetical order and revise the entry
for “Van Alstyne” under Texas;
m n. Revise the entry for “Oak Harbor”
under Washington;
m o. Revise the entries for “Ashland”
and “Hayward” under Wisconsin;
m p. Revise the entry for “Jackson”
under Wyoming; and
m g. Revise the second entry for
“Charlotte Amalie” under U.S.
Territories, Virgin Islands.

The revisions and additions read as
follows:

§73.202 Table of Allotments.

* * * * *

(b)* * %

TABLE 1 TO PARAGRAPH (b)

U.S. States Channel No.
* : ARIZ*ONA : :
Pim*a ............ * * ......... * 2*96A
COLORADO
Ola:he ......... * * ......... *27002, 2;30
FLORIDA
Ott;r Creek ** ......... * 2:10A
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TABLE 1 TO PARAGRAPH (b)—

TABLE 1 TO PARAGRAPH (b)—

Continued Continued
U.S. States Channel No. U.S. States Channel No.
TEXAS
IDAHO
WEISET .o 247C1 * ¥ * * *
Denver City .....ccoceecevniviiieens 248C2
ILLINOIS . . . . .
Van Alstyne .......cccccevviieeens 260A
Cedarville ......o...ooervverererennnee. 258A i i i i i
Greenup ........... 230A
Pinckneyville 282A WASHINGTON
Columbus ......cccceveeiieriiienen. 228A Oak Harbor ..o 233A
FOWIEr .oooveeeiieeeeeeeen 291A * * * * *
Madison ........ccoceeiiiiieeeien. 265A
wi NSIN
IOWA SCONS
Ashland ..........cccccoeeviiiiinneen. 275A
ASDUNY i 254A
* * * * * Hayward ........ccocoeoveeverenerenennns 232C2
Keosauqua 271C3
Moville ....cceeveeeieeiiiieieeeeee 246A * * * * *
* * * * * WYOMING
Rudd ...ooeeeeeeieees 268A
KANSAS ¥ * * * )
Jackson ......ccocceveeciee e, 294C2
Council Grove ........cccoeceenien. 281C3
* * * * * U.S. Territories.
LOUISIANA ¥ * * * ¥
VIRGIN ISLANDS
Golden Meadow ................... 289C2 N N N N N
. . . . . Charlotte Amalie ................... 275A
MASSACHUSETTS [FR Doc. 2022—-03468 Filed 2-16-22; 8:45 am]
BILLING CODE 6712-01-P
West Tisbury ......ccccovvvrieennn. 282A GENERAL SERVICES
. . . . . ADMINISTRATION
OKLAHOMA 48 CFR Part 511
[GSAR Case 2016—G511; Docket No. 2021-
. . . . . 0018; Sequence No. 1]
(0] (o [ | I 229A RIN 3090-AJ84
* * * * * General Services Acquisition
Weatherford ........cccceeveinnees 286A Regulation (GSAR); Contract
Requirements for GSA Information
Systems
PENNSYLVANIA AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).
Liberty .....ooovoeiiieeeeeen 298A

ACTION: Final rule; correction.

SUMMARY: On February 9, 2022, GSA
published a final rule to amend the
General Services Administration
Acquisition Regulation (GSAR) to
streamline and update requirements for
contracts that involve GSA information
systems and replace outdated text with
existing policies of the GSA Office of
the Chief Information Officer (OCIO)
and provide centralized guidance to
ensure consistent application across the
organization. GSA is making editorial
changes to an amendatory instruction
under Part 511.

DATES: Effective March 11, 2022.

FOR FURTHER INFORMATION CONTACT: Ms.
Johnnie McDowell, Procurement
Analyst, at 202-718-6112 or
gsarpolicy@gsa.gov, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat Division at
202-501-4755 or gsaregsec@gsa.gov.
Please cite GSAR Case 2016-G511.
SUPPLEMENTARY INFORMATION: In FR Doc.
2022-02662 appearing on pages 7393—
7395 in the issue of February 9, 2022,
make the following correction:

511.171 [Corrected]

On page 7395, in the second column,
Instruction 4 is corrected to read:

4. Amend part 511 by adding Subpart
511.1—Selecting and Developing
Requirements Documents, consisting of
section 511.171 to read as follows:

Jeffrey A. Koses,

Senior Procurement Executive, Office of
Acquisition Policy, Office of Government-
wide Policy, General Services Administration.
[FR Doc. 2022-03411 Filed 2-16-22; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2021-0133;
FFO09E21000 FXES1111090FEDR 223]

RIN 1018-BF29

Endangered and Threatened Wildlife
and Plants; Technical Amendments for
Southeastern Mussels, Snails, and a
Reptile

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Direct final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the revised
taxonomy of 16 wildlife species under
the Endangered Species Act of 1973, as
amended (Act). We are revising the List
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of Endangered and Threatened Wildlife
and/or other applicable regulations to
reflect the scientifically accepted
taxonomy and nomenclature of these
species.

DATES: This rule is effective May 18,
2022 without further action, unless
significant adverse comment is received
by March 21, 2022. If significant adverse
comment is received, we will publish a
timely withdrawal of the rule for the
appropriate species in the Federal
Register.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R4-ES—-2021-0133, which is
the docket number for this rulemaking.
Then, click on the Search button. On the
resulting page, in the Search panel on
the left side of the screen, under the
Document Type heading, click on the
Rule box to locate this document. You
may submit a comment by clicking on
“Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R4-ES-2021-0133, U.S. Fish and
Wildlife Service, MS: PRB/3W (JAO),
5275 Leesburg Pike, Falls Church, VA
22041-3803.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments, below, for more
information).

FOR FURTHER INFORMATION CONTACT:
Nicole Rankin, Chief, Division of
Conservation and Classification, U.S.
Fish and Wildlife Service, Interior
Regions 2 and 4, 1875 Century
Boulevard NE, Atlanta, GA 30345;
telephone 404-679-7089. Individuals
who are hearing impaired or speech

impaired may call the Federal Relay
Service at 800-877-8337 for TTY
(telephone typewriter or teletypewriter)
assistance 24 hours a day, 7 days a
week.

SUPPLEMENTARY INFORMATION:

Purpose of Direct Final Rule and Final
Action

The purpose of this direct final rule
is to notify the public that we are
revising the List of Endangered and
Threatened Wildlife (List) in title 50 of
the Code of Federal Regulations (CFR) at
§17.11(h) (50 CFR 17.11(h)) and/or
other applicable regulations to reflect
the scientifically accepted taxonomy
and nomenclature of 13 freshwater
mussel species, 2 snail species, and 1
reptile species listed under section 4 of
the Act (16 U.S.C. 1531 et seq.). These
changes to the List and/or other
applicable regulations reflect the most
recently accepted scientific name in
accordance with 50 CFR 17.11(c).

We are publishing this rule without a
prior proposal because this is a
noncontroversial action that is in the
best interest of the public and should be
undertaken in as timely a manner as
possible. This rule will be effective, as
published in this document, on the
effective date specified in DATES, unless
we receive significant adverse
comments by the comment due date
specified in DATES. Significant adverse
comments are comments that provide
strong justification as to why our rule
should not be adopted or why it should
be changed.

If we receive significant adverse
comments regarding the taxonomic
changes for any of these species, we will
publish a document in the Federal
Register withdrawing this rule for the
appropriate species before the effective
date, and we will publish a proposed
rule to initiate promulgation of those
changes to 50 CFR 17.11(h) and/or other
applicable regulations.

Public Comments

You may submit your comments and
materials regarding our direct final rule
by one of the methods listed in
ADDRESSES. Please include sufficient
information with your submission (such
as scientific journal articles or other
publications) to allow us to verify any
scientific or commercial information
you include.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this direct final rule,
will be available for public inspection
on http://www.regulations.gov.

Background

Sections 17.11(c) and 17.12(b) of title
50 of the CFR direct us to use the most
recently accepted scientific name of any
species that we have determined to be
an endangered or threatened species.
Using the best available scientific
information, this direct final rule
documents taxonomic changes of the
scientific names to 12 entries under
“Clams,” 2 entries under “Snails,” and
1 entry under ‘“Reptiles” on the List at
50 CFR 17.11(h). The basis for these
taxonomic changes is supported by
published studies in peer-reviewed
journals. Accordingly, we revise the
scientific names of these 15 species
under section 4 of the Act (16 U.S.C.
1533) as follows:

Species name as currently listed

Corrected species name

Ouachita rock-pocketbook (Arkansia wheeleri)

Northern riffleshell (Epioblasma torulosa rangiana) ....

Finelined pocketbook (Lampsilis altilis)
Orangenacre mucket (Lampsilis perovalis)

Shinyrayed pocketbook (Lampsilis subangulata) ..

Choctaw bean (Villosa choctawensis)
James spinymussel (Pleurobema collina)
Tar River spinymussel (Elliptio steinstansana)
Cumberland pigtoe (Pleurobema gibberum)
Round ebonyshell (Fusconaia rotulata)

Cumberland monkeyface (Quadrula intermedia)
Appalachian monkeyface (pearlymussel) (Quadrula sparsa) ...

Royal marstonia (Pyrgulopsis ogmorhaphe)

Armored marstonia (snail) (Pyrgulopsis (= Marstonia) pachyta)
Eastern indigo snake (Drymarchon corais couperi)

Ouachita rock pocketbook (Arcidens wheeleri).
Northern riffleshell (Epioblasma rangiana).
Finelined pocketbook (Hamiota altilis).
Orangenacre mucket (Hamiota perovalis).
Shinyrayed pocketbook (Hamiota subangulata).
Choctaw bean (Obovaria choctawensis).

James spinymussel (Parvaspina collina).

Tar River spinymussel (Parvaspina steinstansana).
Cumberland pigtoe (Pleuronaia gibber).

Round ebonyshell (Reginaia rotulata).
Cumberland monkeyface (Theliderma intermedia).
Appalachian monkeyface (Theliderma sparsa).
Royal marstonia (Marstonia ogmorhaphe).
Armored marstonia (Marstonia pachyta).

Eastern indigo snake (Drymarchon couperi).
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We make these changes to the List at
50 CFR 17.11(h) to reflect the most
recently accepted scientific name in
accordance with 50 CFR 17.11(c).

In addition, while the List provides
the correct scientific name for the fluted
kidneyshell, Ptychobranchus subtentus,
its critical habitat designation at 50 CFR
17.95(f) does not. We are correcting the
scientific name of this species in its
critical habitat entry, as explained
below.

Taxonomic Classification
Ouachita Rock Pocketbook

On October 23, 1991, we published a
final rule (56 FR 54950) listing the
Ouachita rock-pocketbook (Arkansia
wheeleri) as an endangered species. At
the time of listing and preparation of the
recovery plan, standard classifications
of mollusks from the United States and
Canada (Turgeon et al. 1988, p. 29;
Turgeon et al. 1998, p. 32; Williams et
al. 1993, p. 11) placed the Ouachita rock
pocketbook in the genus Arkansia.
Williams et al. (2017) published an
updated standard list of freshwater
mussels of the United States and
Canada, in which they made Arkansia a
synonym of Arcidens and thus
reassigned the Ouachita rock
pocketbook to the latter genus. Williams
et al. (2017, p. 46) based their actions on
the analyses by Inoue et al. (2014,
entire) and the prior recommendations
of Clarke (1981, pp. 85—-89) and Graf and
Cummings (2007, p. 305). This
taxonomic change does not affect the
range or endangered status of the
Ouachita rock pocketbook.

Northern Riffleshell

On January 22, 1993, we published a
final rule (58 FR 5638) listing the
northern riffleshell (Epioblasma
torulosa rangiana) as an endangered
species. It was taxonomically
categorized as a subspecies (Epioblasma
torulosa rangiana) at the time of listing
and recovery plan development. The
taxonomy of the northern riffleshell and
related taxa has been variable due to
uncertain species’ designations, a
general change in the definition of the
species’ concept in freshwater mussels
(Williams et al. 2017, p. 34), and
ecophenotypic variation (characteristics
modified by environmental factors). The
decline and extinction of many
Epioblasma occurred before genetic
techniques became available to provide
data that could be informative to the
species’ taxonomy. At the time we listed
the northern riffleshell as endangered as
Epioblasma torulosa rangiana, it was
one of three subspecies, with the
tubercled blossom, Epioblasma torulosa,

and green blossom, Epioblasma torulosa
gubernaculum (Turgeon et al. 1998, pp.
34, 182). Cummings and Berlocher
(1990, p. 92) found no evidence of
intergradation between E. t. torulosa
and E. t. rangiana, and both taxa co-
occurred at many sites; based on this
evidence, Williams et al. (2017, p. 48)
elevated these subspecies to species
status. This taxonomic change does not
affect the range or endangered status of
the northern riffleshell.

Hamiota

The genus Hamiota was recently
described to accommodate a
monophyletic clade (a group descended
from a common ancestor) of four species
that produce superconglutinates
(enclosing their larvae in a minnow-like
lure). The four species previously
recognized under Lampsilis are: L.
altilis, L. australis, L. perovalis, and L.
subangulata (Roe and Hartfield 2005,
entire; Roe et al. 2001, pp. 2230-2232).
The new genus has been recognized
within recent taxonomic publications
(e.g., Williams et al. 2008; Williams et
al. 2017). Williams et al. (2017, p. 49)
recognize the reassignment of these
species from Lampsilis to Hamiota. The
southern sandshell (Hamiota australis)
is already recognized as such on the
List. The remaining three species are
discussed below.

Finelined Pocketbook

On March 17, 1993, we published a
final rule (58 FR 14330) listing the
finelined pocketbook (Lampsilis altilis)
as a threatened species. On July 1, 2004,
we published a final rule (69 FR 40084)
designating critical habitat for the
finelined pocketbook. Williams et al.
(2017, p. 49) reassigned the scientific
name for the finelined pocketbook from
Lampsilis to Hamiota altilis. With this
rule, in addition to amending the
scientific name of the species in the
List, we correct the scientific name for
this species in its critical habitat
designation at 50 CFR 17.95(f). This
taxonomic change does not affect the
range, threatened status, or designated
critical habitat of the finelined
pocketbook.

Orangenacre Mucket

On March 17, 1993, we published a
final rule (58 FR 14330) listing the
orangenacre mucket (Lampsilis
perovalis) as a threatened species. On
July 1, 2004, we published a final rule
(69 FR 40084) designating critical
habitat for the orangenacre mucket. In
the March 17, 1993, final rule, we also
recognized the following names as
synonyms of Lampsilis perovalis: Unio
perovalis Conrad, Unio doliaris Lea,

Unio placitus Lea, and Unio spilimani
Lea. Williams et al. (2017, p. 49)
reassigned the scientific name for the
orangenacre mucket from Lampsilis to
Hamiota perovalis. With this rule, in
addition to amending the scientific
name of the species in the List, we
correct the scientific name for this
species in its critical habitat designation
at 50 CFR 17.95(f). This taxonomic
change does not affect the range,
threatened status, or designated critical
habitat of the orangenacre mucket.

Shinyrayed Pocketbook

On March 16, 1998, we published a
final rule (63 FR 12664) listing the
shinyrayed pocketbook (Lampsilis
subangulata) as an endangered species.
On November 15, 2007, we published a
final rule (72 FR 64286) designating
critical habitat for the species. Williams
et al. (2017, p. 49) reassigned the
scientific name for the shinyrayed
pocketbook from Lampsilis to Hamiota
subangulata. With this rule, in addition
to amending the scientific name of the
species in the List, we correct the
scientific name for this species in its
critical habitat designation at 50 CFR
17.95(f). This taxonomic change does
not affect the range, endangered status,
or designated critical habitat of the
shinyrayed pocketbook.

Choctaw Bean

On October 10, 2012, we published a
final rule (77 FR 61664) listing the
Choctaw bean (Villosa choctawensis) as
an endangered species and designating
critical habitat for the species. Turgeon
et al. (1998, p. 37) recognized 17 species
and 1 subspecies of Villosa. The genus
is polyphyletic, with species occurring
in as many as seven different clades
within the Lampsilini (Kuehnl 2009;
entire). Based on molecular data
(Kuehnl 2009, pp. 100, 106—-107; Inoue
et al. 2013, entire) and marsupial
morphology (Williams et al. 2011, p.
22), Williams et al. (2017, pp. 53-54)
reassigned Villosa choctawensis to
Obovaria. Evidence also supports
reassignment to Obovaria of species
recognized by Turgeon et al. (1998)
under other genera. Williams et al.
(2017, p. 50) reassigned the scientific
name for the Choctaw bean from Villosa
to Obovaria choctawensis. With this
rule, in addition to amending the
scientific name of the species in the
List, we correct the scientific name for
this species in its critical habitat
designation at 50 CFR 17.95(f). This
taxonomic change does not affect the
range, endangered status, or designated
critical habitat of the Choctaw bean.
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Spinymussel

The new genus Parvaspina was
recently described to accommodate a
monophyletic clade of two species
previously recognized as Pleurobema
collina and Elliptio steinstansana
(Perkins et al. 2017, entire). Williams et
al. (2017, pp. 47, 51) reassigned the
scientific name for the James
spinymussel from Pleurobema to
Parvaspina collina and the Tar River
spinymussel from Elliptio to Parvaspina
steinstansana.

James Spinymussel

On July 22, 1988, we published a final
rule (53 FR 27689) listing the James
spinymussel (Pleurobema collina) as an
endangered species. Turgeon et al.
(1998, pp. 32, 183—184) recognized 32
species of Pleurobema, making it one of
the largest unionid genera. Molecular
data largely support the monophyly of
Pleurobema as depicted by Turgeon et
al. (1998, pp. 32, 183-184) with two
exceptions. Three studies support
reassignment of Pleurobema to
Parvaspina collina (Campbell et al.
2008, pp. 712, 719; Campbell and
Lydeard 2012b, pp. 20, 24-26, 29, 34;
Perkins et al. 2017, entire). This
taxonomic change does not affect the
range or endangered status of the James
spinymussel.

Tar River Spinymussel

On June 27, 1985, we published a
final rule (50 FR 26572) listing the Tar
River spinymussel (Elliptio (Canthyria)
steinstansana) as an endangered
species. The species recovery plan
(1987) also uses the scientific name
Elliptio (Canthyria) steinstansana.
Turgeon et al. (1998, pp. 33, 181)
recognized 36 species in the genus
Elliptio, making it the largest unionid
genus in the United States and Canada.
Recent molecular studies have largely
supported the monophyly of Elliptio
with two exceptions, including the Tar
River spinymussel (Campbell and
Lydeard 2012b, p. 20; Perkins et al.
2017, entire). Williams et al. (2017, pp.
38, 41) recognize the reassignment of
Elliptio to Parvaspina steinstansana
based on molecular data (Perkins et al.
2017, entire). This taxonomic change
does not affect the range or endangered
status of the Tar River spinymussel.

Cumberland Pigtoe

On May 7, 1991, we published a final
rule (56 FR 21084) listing the
Cumberland pigtoe (Pleurobema
gibberum) as an endangered species.
The genus Pleuronaia was created as a
subgenus by Frierson (1927, p. 58) but
has since been elevated to genus level
based on phylogenetic analysis of DNA

sequence data (Campbell et al. 2005, p.
147) and shell morphology (Williams et
al. 2008). Williams et al. (2017, pp. 42,
51) reassign the Cumberland pigtoe from
Pleurobema to Pleuronaia and recognize
it as Pleuronaia gibber. This taxonomic
change does not affect the range or
endangered status of the Cumberland
pigtoe.

Fluted Kidneyshell

On September 26, 2013, we published
a final rule (78 FR 59269) listing the
fluted kidneyshell (Ptychobranchus
subtentum) as an endangered species
and designating critical habitat for the
species. Williams et al. (2017, pp. 42,
51) lists the gender agreement spelling
correction of Ptychobranchus
subtentum to P. subtentus following Lee
(2008, p. 262). The taxonomic change to
Ptychobranchus subtentus was made to
the List with a final rule we published
on August 4, 2016 (81 FR 51550);
however, that rule did not also change
the scientific name of the species in its
critical habitat designation. We are,
therefore, correcting the scientific name
of the fluted kidneyshell in its critical
habitat designation at 50 CFR 17.95(f)
with this direct final rule. This change
does not affect the range, endangered
status, or designated critical habitat of

the fluted kidneyshell.

Round Ebonyshell

On October 10, 2012, we published a
final rule (77 FR 61664) listing the
round ebonyshell (Fusconaia rotulata)
as an endangered species and
designating critical habitat for the
species. The round ebonyshell has been
assigned to a number of genera since
discovery. Based on a recent molecular
study, Fusconaia rotulata was
reassigned to the new genus Reginaia
(Campbell and Lydeard 2012a, pp. 20,
25-26, 34). Williams et al. 2017 (p. 50)
recognized the Reginaia as the new
genus for this species. With this rule, in
addition to amending the scientific
name of the species in the List, we
correct the scientific name for this
species in its critical habitat designation
at 50 CFR 17.95(f). This taxonomic
change does not affect the range,
endangered status, or designated critical
habitat of the round ebonyshell.

Theliderma

The genus Theliderma was created by
Graf and Cummings (2007, p. 308) to
accommodate five species with a
common ancestor: Quadrula cylindrica,
Q. intermedia, Q. metanevra, Q. sparsa,
and Q. stapes (Serb et al. 2003, p. 9).
Williams et al. (2017, p. 52) recognize
placement of all five of these species in
Theliderma.

Cumberland and Appalachian
Monkeyface

On June 14, 1976, we published a
final rule (41 FR 24062) listing the
Cumberland monkeyface and
Appalachian monkeyface (Quadrula
intermedia and Quadrula sparsa,
respectively) as endangered species.
Williams et al. (2017, pp. 43, 52)
reassigned the Cumberland monkeyface
and Appalachian monkeyface to the
genus Theliderma (Serb et al. 2003, p.
9; Campbell and Lydeard 2012b, p. 33;
see also Graf and Cummings 2007, p.
308) and recognized the scientific
names Theliderma intermedia and
Theliderma sparsa, respectively. These
pearlymussels have nonessential
experimental populations designated at
50 CFR 17.85(a) (for Cumberland
monkeyface) and 17.85(b) (for both
Appalachian monkeyface and
Cumberland monkeyface); with this
rule, in addition to amending the
scientific name of the species in the
List, we correct the scientific name for
these species at 50 CFR 17.85(a) and (b).
This taxonomic change does not affect
the range, endangered status, or
nonessential experimental populations
for these mussels.

Royal Marstonia

On April 15, 1994, we published a
final rule (59 FR 17994) listing the royal
marstonia (Pyrgulopsis ogmorhaphe) as
an endangered species. The
nomenclature for the royal marstonia
has changed since listing. Thompson
and Herschler (2002, pp. 269-270) re-
evaluated eastern North American
species assigned to Pyrgulopsis and,
based on strongly differentiated
morphological characteristics between
eastern and western congeners of
Pyrgulopsis, recognized them as distinct
species of the genus Marstonia.
Similarly, Johnson et al. (2013, p. 274)
used M. ogmorhaphe in their
Conservation Status of Freshwater
Gastropods of Canada and United
States. This taxonomic change does not
affect the range or endangered status of
royal marstonia.

Armored Marstonia

On February 25, 2000, we published
a final rule (65 FR 10033) listing the
armored marstonia (snail) (Pyrgulopsis
(= Marstonia) pachyta) as an
endangered species. A subsequent study
showed that eastern and western
Pyrgulopsis were consistently
differentiable based on anatomical
characters (Thompson and Hershler
2002, pp. 269-270). Therefore, the
eastern species of Pyrgulopis was placed
in the genus Marstonia (Thompson and
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Hershler 2002, pp. 269-270), and is the
currently accepted nomenclature
(Johnson et al. 2013, p. 274). This
taxonomic change does not affect the
range or endangered status of the
armored marstonia.

Eastern Indigo Snake

On January 31, 1978, we published a
final rule (43 FR 4026) listing the
eastern indigo snake (Drymarchon
corais couperi) as a threatened species.
Collins (1991, p. 43) elevated this
lineage to species status based on
geographic isolation and morphology.
Subsequent work supported this
designation, and the eastern indigo
snake was accepted by the scientific
community as its own species,
Drymarchon couperi (Wiister et al. 2001,
p. 163; Crother et al. 2012, p. 59).
Ongoing genetic studies further
evaluating taxonomic classification
suggest potential speciation within
Drymarchon couperi (Krysko et al. 2016,
entire); however, the scientific
community has not yet examined and
accepted the eastern indigo snake
taxonomic change suggested by Krysko
et al. (2016). Currently, the eastern
indigo snake is accepted by the
scientific community as a separate
species, Drymarchon couperi (Crother et
al. 2012, p. 59). This taxonomic change
does not affect the range or threatened
status of the eastern indigo snake.

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
help us to revise this rule, your
comments should be as specific as
possible. For example, you should tell
us the paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

National Environmental Policy Act

We have determined that we do not
need to prepare environmental
assessments or environmental impact
statements, as defined under the
authority of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.), in connection with regulations
adopted under section 4(a) of the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Governiment-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“‘Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of the
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to

References Cited

A complete list of the referenced
materials is available at http://
www.regulations.gov at Docket No.
FWS-R4-ES-2021-0133 or upon
request from the U.S. Fish and Wildlife
Service (see FOR FURTHER INFORMATION
CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

For the reasons given in the preamble,
we amend part 17, subchapter B of
chapter [, title 50 of the Code of Federal
Regulations, as set forth below:

PART 177—ENDANGERED AND
THREATENED WILDLIFE

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16. U.S.C. 1361-1407; 1531—
1544; 4201-4245, unless otherwise noted.

m 2.In §17.11 amend the table in
paragraph (h), the List of Endangered
and Threatened Wildlife by:
m a. Under REPTILES, revising the entry
for “Snake, eastern indigo”’;
m b. Under CLAMS, revising the entries
for “Bean, Choctaw”’, “Ebonyshell,
round”’, “Monkeyface, Appalachian
(pearlymussel)”’, “Monkeyface,
Cumberland”, “Mucket, orangenacre”,
“Pigtoe, Cumberland”, “Pocketbook,
finelined”, “Pocketbook, shinyrayed”,
“Riffleshell, northern”, “Rock-
pocketbook, Ouachita”, “Spinymussel,
James”, and “Spinymussel, Tar River”’;
and
m c. Under SNAILS, revising the entries
for “Marstonia, armored (snail)”’ and
“Marstonia, royal”.

The revisions read as follows:

(c) Use clear language rather than remain sensitive to Indian culture, and §17.11 Endangered and threatened
jargon; to make information available to Tribes. ~ Wildlife.
(d) Be divided into short sections and  We have determined that this rule will * * * * *
sentences; and not affect Tribes or Tribal lands. (h) * * *
Common name Scientific name Where listed Status Listing citations and applicable rules
REPTILES
Snake, eastern indigo ........... Drymarchon couperi ............. Wherever found ..........cccc.... T 43 FR 4026, 1/31/1978.

CLAMS
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Common name Scientific name Where listed Status Listing citations and applicable rules
Bean, Choctaw .........c.ccco..... Obovaria choctawensis ........ Wherever found ................... E 77 FR 61663, 10/10/2012; 50 CFR
17.95(f).cH
Ebonyshell, round ................. Reginaia rotulata .................. Wherever found ..........cccee.e E 58 FR 14330, 3/17/1993; 50 CFR
17.95(f).cH
Monkeyface, Appalachian Theliderma sparsa ................ Wherever found, except E 41 FR 24062, 6/14/1976.
(pearlymussel). where listed as an experi-
mental population.
Monkeyface, Appalachian Theliderma sparsa ................ U.S.A. (TN—specified por- XN 72 FR 52434, 9/13/2007; 50 CFR
(pearlymussel). tions of the French Broad 17.85(b).10i
and Holston Rivers; see
§17.85(b)(1)).
Monkeyface, Cumberland ..... Theliderma intermedia .......... Wherever found, except E 41 FR 24062, 6/14/1976.
where listed as an experi-
mental population.
Monkeyface, Cumberland ..... Theliderma intermedia .......... U.S.A. (AL—specified por- XN 66 FR 32250, 6/14/2001; 50 CFR
tions of the Tennessee 17.85(a).10i
River; see §17.85(a)(1)).
Monkeyface, Cumberland ..... Theliderma intermedia .......... U.S.A. (TN—specified por- XN 72 FR 52434, 9/13/2007; 50 CFR
tions of the French Broad 17.85(b).10i
and Holston Rivers; see
§17.85(b)(1)).
Mucket, orangenacre ............ Hamiota perovalis ................. Wherever found .................... T 58 FR 14330, 3/17/1993; 50 CFR
17.95(f).CH
Pigtoe, Cumberland .............. Pleuronaia gibber ................. Wherever found .................... E 56 FR 21084, 5/7/1991.
Pocketbook, finelined ........... Hamiota altilis ...........c.ccc...... Wherever found .................... T 58 FR 14330, 3/17/1993; 50 CFR
17.95(f).cH
Pocketbook, shinyrayed ....... Hamiota subangulata ........... Wherever found ..........cccee.e E 63 FR 12664, 3/16/1998; 50 CFR
17.95(f).cH
Riffleshell, northern ............... Epioblasma rangiana ............ Wherever found ..........cccce..e E 58 FR 5638, 1/22/1993.
Rock pocketbook, Ouachita Arcidens wheeleri ................. Wherever found ................... E 56 FR 54950, 10/23/1991.
Spinymussel, James ............. Parvaspina collina ................ Wherever found ..........cccee.e E 53 FR 27689, 7/22/1988.
Spinymussel, Tar River ........ Parvaspina steinstansana .... Wherever found .................... E 50 FR 26572, 6/27/1985.
SNAILS
Marstonia, armored (snail) ... Marstonia pachyta ................ Wherever found E 65 FR 10033, 2/25/2000.
Marstonia, royal .........ccccc..... Marstonia ogmorhaphe Wherever found E 59 FR 17994, 4/15/1994.

m 3. Amend § 17.85 by:

m a. In the introductory text of
paragraph (a), revising the entry for
“Cumberland monkeyface
(pearlymussel)”’; and

m b. In the introductory text of
paragraph (b), revising the entries for
“Appalachian monkeyface
(pearlymussel)” and “Cumberland
monkeyface (pearlymussel)”.

The revisions read as follows:

§17.85 Special rules—invertebrates.

(a) * x %
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Common name

Scientific name

Cumberland monkeyface (pearlymussel) ........cccccveiiiniiiiiininieceeecee, Theliderma intermedia.
* * * * * (b] * % %
Common name Scientific name
Appalachian monkeyface (pearlymussel) .........cccooevrveeniirieeniecneeneeee Theliderma sparsa.
Cumberland monkeyface (pearlymussel) .........ccoceviriiiiniiieneneneeene Theliderma intermedia.

m 4. Amend § 17.95(f) by:

m a. In the entry for “Eleven Mobile
River Basin Mussel Species: Southern
acornshell (Epioblasma othcaloogensis),
ovate clubshell (Pleurobema
perovatum), southern clubshell
(Pleurobema decisum), upland
combshell (Epioblasma metastriata),
triangular kidneyshell (Ptychobranchus
greenii), Alabama moccasinshell
(Medionidus acutissimus), Coosa
moccasinshell (Medionidus parvulus),
orange-nacre mucket (Lampsilis
perovalis), dark pigtoe (Pleurobema
furvum), southern pigtoe (Pleurobema
georgianum), and fine-lined pocketbook
(Lampsilis altilis)”’, revising the
heading, the introductory text to
paragraph (1), and the entries for
“Orange-nacre mucket (Lampsilis
perovalis)” and “Fine-lined pocketbook
(Lampsilis altilis)” in the table at
paragraph (2)(ii);

m b. In the entry for “Seven mussel
species (in four northeast Gulf of
Mexico drainages): Purple bankclimber
(Elliptoideus sloatianus), Gulf
moccasinshell (Medionidus
penicillatus), Ochlockonee
moccasinshell (Medionidus
simpsonianus), oval pigtoe (Pleurobema

threeridge (Amblema neislerii)”,
revising the heading, the introductory
text to paragraph (2), and the entry for
“Shinyrayed pocketbook (Lampsilis
subangulata)” in the table at paragraph
(6);
m c. In the entry for “Eight mussel
species in four northeast Gulf of Mexico
drainages: the Choctaw bean (Villosa
choctawensis), round ebonyshell
(Fusconaia rotulata), southern
kidneyshell (Ptychobranchus jonesi),
Alabama pearlshell (Margaritifera
marrianae), fuzzy pigtoe (Pleurobema
strodeanum), narrow pigtoe (Fusconaia
escambia), tapered pigtoe (Fusconaia
burkei), and southern sandshell
(Hamiota australis)”, by revising the
heading; and
m d. In the entry for “Fluted Kidneyshell
(Ptychobranchus subtentum)” by
revising the heading.

The revisions read as follows:

§17.95 Critical habitat—fish and wildlife.

* * * * *

(f)* * %

Eleven Mobile River Basin Mussel
Species: Southern acornshell
(Epioblasma othcaloogensis), ovate
clubshell (Pleurobema perovatum),

kidneyshell (Ptychobranchus greenii),
Alabama moccasinshell (Medionidus
acutissimus), Coosa moccasinshell
(Medionidus parvulus), orangenacre
mucket (Hamiota perovalis), dark pigtoe
(Pleurobema furvum), southern pigtoe
(Pleurobema georgianum), and finelined
pocketbook (Hamiota altilis)

(1) The primary constituent elements
essential for the conservation of the
southern acornshell (Epioblasma
othcaloogensis), ovate clubshell
(Pleurobema perovatum), southern
clubshell (Pleurobema decisum), upland
combshell (Epioblasma metastriata),
triangular kidneyshell (Ptychobranchus
greenii), Alabama moccasinshell
(Medionidus acutissimus), Coosa
moccasinshell (Medionidus parvulus),
orangenacre mucket (Hamiota
perovalis), dark pigtoe (Pleurobema
furvum), southern pigtoe (Pleurobema
georgianum), and finelined pocketbook
(Hamiota altilis) are those habitat
components that support feeding,
sheltering, reproduction, and physical
features for maintaining the natural
processes that support these habitat
components. The primary constituent
elements include:

pyriforme), shinyrayed pocketbook southern clubshell (Pleurobema * * * * *
(Lampsilis subangulata), Chipola decisum), upland combshell (2)* * *
slabshell (Elliptio chipolaensis), and fat ~ (Epioblasma metastriata), triangular (i) * * =
Species Critical habitat units States
Orangenacre mucket (Hamiota Units 1,2, 3,4,5,6,7,8,9,10, 11,12, 13,14, 15 ... AL, MS.
perovalis).
Finelined pocketbook (Hamiota Units 13, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26 ......cccceeviveeercireeanns AL, GA, TN.

altilis).

Seven mussel species (in four
northeast Gulf of Mexico drainages):

Purple bankclimber (Elliptoideus
sloatianus), Gulf moccasinshell
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(Medionidus penicillatus), Ochlockonee
moccasinshell (Medionidus
simpsonianus), oval pigtoe (Pleurobema
pyriforme), shinyrayed pocketbook

(2) The primary constituent elements
of critical habitat for the purple
bankclimber (Elliptoideus sloatianus),

(Hamiota subangulata), Chipola
slabshell (Elliptio chipolaensis), and fat
threeridge (Amblema neislerii) are:

Gulf moccasinshell (Medionidus * * * * *
(Hamiota subangulata), Chipola penicillatus), Ochlockonee . % w
slabshell (Elliptio chipolaensis), and fat  moccasinshell (Medionidus (6)
threeridge (Amblema neislerii) simpsonianus), oval pigtoe (Pleurobema
* * * * * pyriforme), shinyrayed pocketbook
Species Critical habitat units States
Shinyrayed pocketbook (Hamiota Units 2, 3, 4,5, 6, 7,9 ..oooiiiiiiiiieiie ettt AL, FL, GA.
subangulata).
* * * * *

Eight mussel species in four northeast
Gulf of Mexico drainages: Choctaw bean
(Obovaria choctawensis), round
ebonyshell (Reginaia rotulata), southern
kidneyshell (Ptychobranchus jonesi),
Alabama pearlshell (Margaritifera
marrianae), fuzzy pigtoe (Pleurobema
strodeanum), narrow pigtoe (Fusconaia
escambia), tapered pigtoe (Fusconaia
burkei), and southern sandshell
(Hamiota australis)

Fluted Kidneyshell (Ptychobranchus
subtentus)
Martha Williams,

Principal Deputy Director, Exercising the
Delegated Authority of the Director, U.S. Fish
and Wildlife Service.

[FR Doc. 2022—03115 Filed 2-16-22; 8:45 am]|
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Endangered and Threatened Wildlife
and Plants; Reclassification of
Stephens’ Kangaroo Rat From
Endangered To Threatened With a
Section 4(d) Rule

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are
reclassifying the Stephens’ kangaroo rat
(Dipodomys stephensi) from endangered
to threatened under the Endangered
Species Act of 1973, as amended (Act).

This action is based on our evaluation
of the best available scientific and
commercial information, which
indicates that the species’ status has
improved such that it is not currently in
danger of extinction throughout all or a
significant portion of its range, but that
it is still likely to become so throughout
all of its range in the foreseeable future.
We also finalize a rule under section
4(d) of the Act that provides for the
conservation of the Stephens’ kangaroo
rat.

DATES: This rule is effective March 21,
2022.

ADDRESSES: This final rule is available
on the internet at https://
www.regulations.gov. Comments and
materials we received, as well as
supporting documentation we used in
preparing this rule, are available for
public inspection at https://
www.regulations.gov at Docket No.
FWS-R8-ES-2019-0113.

FOR FURTHER INFORMATION CONTACT:
Scott Sobiech, Field Supervisor, U.S.
Fish and Wildlife Service, Carlsbad Fish
and Wildlife Office, 2177 Salk Avenue,
Suite 250, Carlsbad, CA 92008;
telephone 760—431-9440. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal Relay
Service at 800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, a species may warrant
reclassification from endangered to
threatened if it no longer meets the
definition of endangered (in danger of
extinction). The Stephens’ kangaroo rat
was listed as endangered in 1988 (53 FR
38465, September 30, 1988), and we are
finalizing our proposed reclassification
(downlisting) (85 FR 50991, August 19,
2020) of the Stephens’ kangaroo rat as
threatened because we have determined
it is not currently in danger of

extinction. Downlisting a species as a
threatened species can be completed
only by issuing a rule.

What this document does. This rule
reclassifies the Stephens’ kangaroo rat
from endangered to threatened, with a
rule issued under section 4(d) of the Act
(hereafter referred to as a “4(d) rule”).

The basis for our action. Under the
Act, we may determine that a species is
an endangered species or a threatened
species because of any of five factors:
(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. We may reclassify a listed
species if the best commercial and
scientific data available indicate a
change in status is appropriate. We have
determined that the Stephens’ kangaroo
rat is no longer in danger of extinction,
and therefore does not meet the
definition of an endangered species, due
to a reduction of threats since listing
and the implementation of conservation
actions. However, the species is still
affected by the following threats to the
extent that the species meets the
definition of a threatened species under
the Act:

e Habitat loss and degradation due to
urbanization, agricultural activities, and
nonnative vegetation; and

e Isolation of existing populations
due to habitat fragmentation.

The cumulative effects of climate
change and wildfire, which could result
in an increase in the extent of nonnative
grasslands, represents a low-level
stressor to the Stephens’ kangaroo rat
and its habitat, and based on climate
change projections, is likely to remain at
this level to the 2060s. Existing
regulatory mechanisms and
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conservation efforts do not effectively
address existing habitat fragmentation
or the introduction and spread of
nonnative plants or improve population
connectivity and dispersal.

We are promulgating a section 4(d)
rule. This 4(d) rule prohibits all
intentional take of the Stephens’
kangaroo rat and specifically tailors the
incidental take exceptions under section
9(a)(1) of the Act. This provides
protective mechanisms to Federal, State,
and Tribal partners and private
landowners, so that they may continue
with certain activities that benefit the
species or its habitat or are not
anticipated to cause direct injury or
mortality to Stephens’ kangaroo rat. We
have determined that such measures
will facilitate the conservation and
recovery of the species.

Previous Federal Actions

Please refer to the proposed rule to
reclassify the Stephens’ kangaroo rat
published on August 19, 2020 (85 FR
50991), for a detailed description of
previous Federal actions concerning this
species.

Summary of Changes From the
Proposed Rule

Based upon our review of the Federal,
State, peer review, and public
comments and any new relevant
information that became available, we
reevaluated our proposed rule and made
changes as appropriate in this final rule.
Other than minor clarifications and
incorporation of additional information
on the species’ biology and populations,
this determination differs from the
proposal in the following ways:

(1) As discussed in the 2019 species
report and 2020 proposed rule, we
developed a habitat suitability model
(HSM) based on available habitat
mapping information, and the
Conservation Biology Institute (CBI) was
in the process of developing a more
detailed range-wide HSM (Service 2019,
pp- 14-15). Since that time, CBI
completed that more comprehensive
HSM for Stephens’ kangaroo rat, which
we are using to update the potential
habitat projections for use as a proxy for
the species’ demographic information.
This new model provides better
resolution through use of spectral
imagery and other environmental data
layers. The new HSM uses a smaller
patch size of 50 hectares (ha) (124 acres
(ac)) and dispersal distance of 200
meters, compared to what we used in
our original model (100 ha (247 ac)) and
a dispersal distance of 61.5 meters (202
ft) as a cutoff for fragmented patches.
Therefore, we removed the habitat
fragmentation calculations in the

updated species report (Service 2021,
entire) that were based on the 100-ha
(247-ac) size and shorter dispersal
distance.

Incorporation of the more recent HSM
also required us to revise the amount
and ownership breakdown of modeled
habitat for Stephens’ kangaroo rat. The
amount of modeled habitat in the
original model, identified in the
proposed rule, was 91,538 ac (37,044
ha), compared to the new model
(184,367 ac (74,610 ha)). The amount of
conserved lands also increased from
28,567 ac (11,561 ha) in the proposed
rule, to 68,701 ac (27,802 ha) in this
final rule. This includes approximately
1,287 ac (521 ha) of modeled habitat
within the species’ range in San
Bernardino County, California.

(2) We updated this final rule and the
species report with all the above
changes and with other suggested edits
received during the open comment
period. The revised species report is
version 1.2 (Service 2021, entire).

(3) We revised the section 4(d) rule
based on public comments regarding
fire safety measures and have made the
defensible space requirements more
stringent than the State of California fire
code as requested.

Supporting Documents

A team of Service biologists prepared
a species report for the Stephens’
kangaroo rat (Service 2021, entire). The
team was composed of Service
biologists, in consultation with other
species experts. The species report
represents a compilation of the best
scientific and commercial data available
concerning the status of the species,
including the impacts of past, present,
and future factors (both negative and
beneficial) affecting the species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we sought peer review of the
information contained in the Stephens’
kangaroo rat species report. We sent the
species report to four independent peer
reviewers and received one response.
Results of this structured peer review
process can be found at https://
www.regulations.gov. The status report
was also submitted to our Federal and
State partners for scientific review. We
received review from two partners
(Department of Defense (DoD) and
California Department of Fish and
Wildlife (CDFW)). We incorporated the
results of these reviews, as appropriate,
into the final status report, which is the
foundation for this final rule.

Reclassification Determination

The Stephens’ kangaroo rat is a small,
nocturnal mammal that has a dusky
cinnamon buff overfur, pure white
underfur, and a lateral white tail band.
The tail is crested and bicolored
(Service 1997, pp. 1, 2, 25; Service 2021,
chapter 2). Kangaroo rats possess a
number of behavioral, morphological,
and physiological adaptations that allow
them to inhabit warm, arid
environments (Service 2021, pp. 2, 24).

Stephens’ kangaroo rat habitat
generally consists of open grasslands
and sparsely vegetated scrub (Moore-
Craig 1984, p. 6; O’Farrell and Uptain
1987, p. 44). The Stephens’ kangaroo rat
constructs and lives in underground
burrow systems that are used as shelter,
protection from predators, food storage
(caching), and nesting. Areas of
occupied (patchy) habitat consist of
burrow entrances connected by a
network of well-defined surface
runways.

Populations of the Stephens’ kangaroo
rat occur in three geographic regions of
southern California: Western Riverside
County, western San Diego County, and
central San Diego County. At the time
of listing in 1988, the known geographic
range of the species included 11 general
areas in Riverside and San Diego
Counties, California (Service 1988,
entire; Service 2021, chapter 3).
Currently the species is extant or
presumed extant in 17 areas (11 areas in
Riverside County and 6 areas in San
Diego County) (Service 2021, table 1, p.
5). Based on our analysis of recent
detections and observations, the
Stephens’ kangaroo rat continues to be
found in a patchy distribution in
suitable (e.g., grasslands, open areas
with forbs) habitat in western-
southwestern Riverside County and
central-northwestern San Diego County.
Exact population trends and density
estimates for the Stephens’ kangaroo rat
are not determinable at this time, given
incomplete survey information and
difficulty in detecting the species during
surveys (Brehme et al. 2017, p. 8).

Because population trends have not
been determinable for Stephens’
kangaroo rat, suitable habitat was
modeled in conjunction with species
occurrence information to provide an
estimate of currently available habitat
(Service 2021, table 4, p. 53). This
potentially suitable modeled habitat is
used in lieu of rangewide occupied
habitat estimates or rangewide
population estimates. This modeled
habitat was used in conjunction with
current and historical survey reports to
provide estimates of population-level
occupancy throughout the range
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(Service 2021, table 1, pp. 5-6).
Additional background information on
the Stephens’ kangaroo rat can be found
in the draft recovery plan and species
report (Service 1997, entire; Service
2021, entire).

Current Conservation Efforts

Two large-scale habitat conservation
planning efforts have been implemented
in Riverside County. Since listing, the
Stephens’ Kangaroo Rat Habitat
Conservation Plan (SKR HCP) has been
implemented by the Riverside County
Habitat Conservation Agency (RCHCA)
(RCHCA 1996, entire), and the Western
Riverside County Multi-Species Habitat
Conservation Plan (Western Riverside
MSHCP) has been implemented by the
Regional Conservation Authority
(Dudek and Associates 2003, entire)).
The implementation of these
conservation plans has helped to offset
potential losses of habitat from urban
and agricultural development. Ongoing
management for Stephens’ kangaroo rat
and implementation of recovery actions
by these agencies has helped reduce
impacts throughout much of the species
range in Riverside County.

s

Three military installations also occur
within the range of the species in
western San Diego County. These DoD
facilities (Marine Corps Base Camp
Pendleton (Camp Pendleton); Naval
Base Coronado Remote Training Site
Warner Springs (Warner Springs); and
Naval Weapons Station Seal Beach
Detachment Fallbrook (Detachment
Fallbrook) have developed, in
coordination with the Service,
integrated natural resources
management plans (INRMPs) and are
committed to actively managing their
activities and habitat for the
conservation of the Stephens’ kangaroo
rat. The INRMPs are based, to the
maximum extent practicable, on
ecosystem management principles and
provide for the management of
Stephens’ kangaroo rat and its habitat
while sustaining necessary military land
uses. These three DoD facilities have
implemented numerous actions to
manage and conserve areas occupied by
Stephens’ kangaroo rat that aid in
species recovery.

Implementation of these conservation
efforts has greatly reduced the impact of
loss and degradation of habitat for the
species on the lands conserved under
the two HCPs and managed at the three
military installations. See Draft
Recovery Plan Implementation and
Status Criteria below, for how these
efforts are assisting conservation and
reducing threats for the species.

Draft Recovery Plan Implementation
and Status Criteria

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
endangered and threatened species
unless we determine that such a plan
will not promote the conservation of the
species. Under section 4(f)(1)(B)(ii),
recovery plans must, to the maximum
extent practicable, include objective,
measurable criteria which, when met,
would result in a determination, in
accordance with the provisions of
section 4 of the Act, that the species be
removed from the List.

Recovery plans provide a roadmap for
us and our partners on methods of
enhancing conservation and minimizing
threats to listed species, as well as
measurable criteria against which to
evaluate progress towards recovery and
assess the species’ likely future
condition. However, they are not
regulatory documents and do not
substitute for the determinations and
promulgation of regulations required
under section 4(a)(1) of the Act. A
decision to revise the status of a species,
or to delist a species, is ultimately based
on an analysis of the best scientific and
commercial data available to determine
whether a species is no longer an
endangered species or a threatened
species, regardless of whether that
information differs from the recovery
plan.

There are many paths to
accomplishing recovery of a species,
and recovery may be achieved without
all of the criteria in a recovery plan
being fully met. For example, one or
more criteria may be exceeded while
other criteria may not yet be
accomplished. In that instance, we may
determine that the threats are
minimized sufficiently and that the
species is robust enough that it no
longer meets the definition of an
endangered species or a threatened
species. In other cases, we may discover
new recovery opportunities after having
finalized the recovery plan. Parties
seeking to conserve the species may use
these opportunities instead of methods
identified in the recovery plan.
Likewise, we may learn new
information about the species after we
finalize the recovery plan. The new
information may change the extent to
which existing criteria are appropriate
for identifying recovery of the species.
The recovery of a species is a dynamic
process requiring adaptive management
that may, or may not, follow all of the
guidance provided in a recovery plan.

Draft Recovery Plan Information

A draft recovery plan for the
Stephens’ kangaroo rat was developed
in 1997 (Service 1997, entire). Although
it was never finalized, the draft recovery
plan is part of the public record on the
Service’s views on recovery for the
species at that time. The objective of the
draft recovery plan is to protect and
maintain sufficient populations of
Stephens’ kangaroo rat and its habitat.
The plan states this objective can be
accomplished by: (a) Establishing
ecosystem-based conservation units; (b)
preventing destruction and degradation
of habitat; (c) managing use of
rodenticides and other pesticides; (d)
reducing nonnative predators such as
domestic cats; (e) establishing research
programs to examine the species’
biological and ecological needs; and (f)
developing and implementing a
proactive outreach program for the
public and landowners.

The draft plan also identifies several
downlisting and delisting criteria
(Service 1997, pp. 52-60) for the
species. The downlisting criteria
include: (1) Establishment of four
reserves, which encompass at least
15,000 ac (6,070 ha) of occupied habitat
and are permanently protected, funded,
and managed, in western Riverside
County (inside or outside any habitat
conservation planning area) (Service
1997, pp. 39—40); and (2) establishment
of one ecosystem-based reserve in either
western or central San Diego County
that is permanently protected, funded,
and managed. Ecosystem-based reserves
are anticipated to retain their biological
diversity and are associated with large
areas of suitable habitat (Service 1997,
p- 49). Non-ecosystem reserves are
biologically more isolated and are
expected to require more intensive
management. Both ecosystem and non-
ecosystem reserves are needed to retain
genetic and phenotypic diversity and
provide redundancy to provide
protection for species’ viability from
losses resulting from catastrophic
events.

The delisting criteria for the Stephens
kangaroo rat identified in the draft
recovery plan (Service 1997, pp. 53—60)
are: (1) Establish a minimum of five
reserves in western Riverside County, of
which one is ecosystem-based, and that
encompass at least 16,500 ac (6,675 ha)
of occupied habitat that is permanently
protected, funded, and managed; and (2)
establish two ecosystem-based reserves
in San Diego County. One of these San
Diego County reserves needs to be
established in the Western Conservation
Planning Area, and one reserve needs to
be established in the Central

s
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Conservation Planning Area. These
reserves are to be permanently
protected, funded, and managed.

While the criteria in the draft recovery
plan appropriately indicate the need for
habitat protection and management of
reserves, the criteria do not reflect the
species’ current conservation status and
no longer adequately identify the
current threats to the species. At the
time the draft recovery plan was
developed, habitat loss was the major
concern for the species. Due to the
implementation of land conservation
and management actions (see Current
Conservation Efforts), other threats may
now need greater attention and be a
focus for recovery actions (see Summary
of Biological Condition and Threats). As
a result, the downlisting and delisting
criteria in the draft recovery plan may
not reflect the only means to achieving
recovery for the species. However, we
still agree with the conservation
objectives outlined in the draft recovery
plan regarding ecosystem-based
reserves.

Currently, under the SKR HCP and
Western Riverside MSHCP, eight
reserves have been established for
Stephens’ kangaroo rat in Riverside
County. This number exceeds the four
reserves identified by criterion 1 of the
draft recovery plan (Service 1997, p. 52).
Criterion 1 of the draft recovery plan
also identifies that the reserve lands
should total approximately 15,000 ac
(6,070 ha). We estimate that, of the
331,343 ac (53,153 ha) of modeled
potentially suitable habitat for Stephens’
kangaroo rat in Riverside County,
approximately 36,465 ac (14,757 ha) of
the modeled habitat is considered
within conserved lands (including
reserves) in Riverside County. The
majority of these lands are conserved in
eight core reserves [19,378 ac (7,842 ha)]
under the SKR HCP and Western
Riverside MSHCP; however, 17,087 ac
(6,915 ha) outside these reserves are also
protected as Federal, State, local, and
private lands (Service 2021, appendix
D). The draft recovery plan also
instructs that the 15,000 ac ((6,070 ha)
of conserved lands should be in just
four reserves. The number of acres
conserved in the four largest reserves
(17,118 ac (6,927 ha)) currently exceeds
this value with four additional reserves,
although smaller, that still provide
conservation value for the Stephens’
kangaroo rat. In addition, three of the
four smaller reserves have the
opportunity for expansion due to the
surrounding lands not being developed
or in agricultural use (Service 2021,
appendix E). Thus, we conclude that
this criterion has been exceeded.

Criterion 2 for downlisting states that
one ecosystem-based reserve be
established in either western or central
San Diego County, though no measure
of acreage was indicated in the Recovery
Plan. We estimate that approximately
51,737 ac (20,937 ha) of modeled
suitable habitat occurs in San Diego
County (Service 2021, appendix D).
Approximately 62 percent (32,207 ac
(13,034 ha)) of this area is located on
lands that have been either conserved,
are in conservation easement, or are
located on public or DoD lands. Current
efforts are also underway to develop an
HCP for San Diego County that would
benefit Stephens’ kangaroo rat and other
listed species. Though surveys are being
conducted in a reserve near Ramona
Grassland, the HCP for San Diego
County is not yet finalized, and no
ecosystem-based reserve has been
established on private lands in San
Diego County. However, we have also
identified lands on DoD facilities in San
Diego County that are important for the
long-term persistence of Stephens’
kangaroo rat throughout its range. In
coordination with the Service, INRMPs
for the species have been developed and
implemented at three military
installations (Camp Pendleton,
Detachment Fallbrook, and Warner
Springs) (U.S. Navy 2016, entire; U.S.
Marine Corps 2018, entire). These
INRMPs provide for ongoing
management and include actions that
assist in the long-term conservation of
Stephens’ kangaroo rat on DoD lands.

The total modeled habitat within DoD
lands with INRMPs is 11,957 ac (4,839
ha). The amount of modeled habitat at
each installation is approximately 7,619
ac (3,083 ha) for Camp Pendleton, 2,663
ac (1,078 ha) for Detachment Fallbrook,
and 1,675 ac (678 ha) for Warner
Springs. The INRMPs are based, to the
maximum extent practicable, on
ecosystem management principles and
provide for the management of
Stephens’ kangaroo rat and its habitat
while sustaining necessary military land
uses (Service 2021, pp. 39-43).
Therefore, the INRMPs effectively meet
the intent of the draft recovery plan’s
criterion 2 for downlisting by providing
long-term management for the
conservation of Stephens’ kangaroo rat
with one ecosystem-based reserve in
western San Diego County at Camp
Pendleton and Detachment Fallbrook.

We conclude that the number and
amount of reserved lands being
protected, funded, and managed in
Riverside and San Diego Counties
provide conservation benefits to
Stephens’ kangaroo rat and exceed the
downlisting criteria in the draft recovery
plan.

The delisting criteria for the Stephens’
kangaroo rat includes: (1) Establishment
of a minimum of five reserves in
western Riverside County, of which one
is ecosystem-based, and that encompass
at least 16,500 ac (6,675 ha) of occupied
habitat that is permanently protected,
funded, and managed; and (2)
establishment of two ecosystem-based
reserves in San Diego County.

In Riverside County a total of 36,465
ac (14,757 ha) has been conserved,
including 19,378 ac (7,842 ha) in eight
Stephens’ kangaroo rat core reserves,
meeting the delisting criteria for the
number of reserves needed. However,
one ecosystem-based reserve is still
needed in Riverside County. We expect
additional lands will be conserved
through further implementation of the
two HCPs. In San Diego County, the
number of ecosystem-based reserves
(currently one at Camp Pendleton and
Detachment Fallbrook) does not meet
the criteria identified in the draft
recovery plan for delisting for having
two ecosystem-based reserves, with one
in central San Diego County and one in
western San Diego County. Therefore,
we will not meet all of the delisting
criteria in the draft recovery plan until
there is: (1) At least one ecosystem-
based reserve that is occupied,
permanently protected, funded, and
managed is established in Riverside
County; and (2) at least one additional
ecosystem-based reserve that is
occupied, permanently protected,
funded, and managed is established in
central San Diego County.

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species is an
“endangered species” or a ‘“‘threatened
species.” The Act defines an
“endangered species’” as a species that
is in danger of extinction throughout all
or a significant portion of its range and
a “‘threatened species” as a species that
is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range. The Act requires that we
determine whether any species is an
endangered species or a threatened
species because of any of the following
factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;
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(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects. We consider these same five
factors in downlisting a species from
endangered to threatened (50 CFR
424.11(c)—(e)).

We use the term ‘““threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term ““threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources. The term “‘threat”
may encompass—either together or
separately—the source of the action or
condition or the action or condition
itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “‘endangered species” or
a “‘threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species—such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “‘endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term

foreseeable future extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. “Reliable”” does not mean
““certain”’; it means sufficient to provide
a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The species report documents the
results of our comprehensive biological
review of the best scientific and
commercial data regarding the status of
the species, including an assessment of
the potential threats to, and
conservation measures for, the species
and its habitat. The species report does
not represent our decision on whether
the species should be reclassified as a
threatened species under the Act. It
does, however, provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies. The following is a summary of
the key results and conclusions from the
species report; the full species report
(Service 2021, entire) can be found at
Docket No. FWS-R8-ES-2019-0113 on
https://www.regulations.gov.

To assess Stephens’ kangaroo rat’s
current and future viability and
demographic risks, we consider the
concepts of resilience, representation,
and redundancy (Shaffer and Stein
2000, pp. 301-302; Wolf et al. 2015,
entire). Briefly, resiliency supports the
ability of the species to withstand
environmental and demographic
stochasticity (e.g., wet or dry, warm or
cold years), redundancy supports the
ability of the species to withstand
catastrophic events (e.g., long-term
droughts, severe wildfire), and
representation supports the ability of
the species to adapt over time to long-

term changes to environmental
conditions or habitat (e.g., climate
changes, successional changes to
habitat). In general, the more resilient
and redundant a species is and the more
representation it has, the more likely it
is to sustain populations over time, even
under changing environmental
conditions. Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

Summary of Biological Condition and
Threats

In this section, we summarize the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability. For a complete discussion and
additional information on the biological
condition of the species, see the species
report (Service 2021, entire).

The Stephens’ kangaroo rat is
currently found in a patchy distribution
in Riverside and San Diego Counties,
California. The distribution and density
of populations of the Stephens’
kangaroo rat can vary temporally,
within and between years, and spatially,
depending on natural changes in habitat
conditions and succession of plant
communities. There has been no formal
assessment of the population structure
for the Stephens’ kangaroo rat such as
the minimum habitat patch size or an
estimate of the minimum number of
interconnected patches needed to
support a stable population. Researchers
believe that the species’ population
structure in southern California follows
a metapopulation dynamic in which the
availability of suitable habitat patches is
both spatially and temporally dynamic
and is based on the equilibrium between
colonization and extirpation of local
populations (Brehme et al. 2006, p. 6).
We conclude that the Stephens’
kangaroo rat continues to occur in
suitable habitat in seemingly stable
populations across its range.

We evaluated all potential threats
related to the Stephens’ kangaroo rat
from: (1) Habitat loss, fragmentation,
modification, degradation, or other
habitat changes due to urban and
agricultural development, invasive
plants, wildfire, or prescribed burns; (2)
overutilization of the species for
commercial, recreational, scientific, or
educational purposes; (3) disease or
predation; (4) use of rodenticides; and
(5) the effects of climate change
(resulting in increased effects from
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drought, higher temperatures,
precipitation changes, and wildfire). We
identified the main threats to the
species to be the threats identified in (1)
above.

The timeframe for analysis of the
threats facing the Stephens’ kangaroo rat
varies. However, the major threat
driving the overall status of Stephens’
kangaroo rat is from the effects of past
habitat fragmentation. Based on
biological and environmental factors
and how those are influenced by the
driving threats acting on the species, we
consider 25-30 years to be the
foreseeable future within which we can
reasonably determine that the future
threat, and Stephens’ kangaroo rat’s
response to the threat, of habitat
fragmentation is likely. This time period
includes multiple generations of the
species and allows adequate time for
existing conservation efforts (such as
current land management or additional
land protections implemented through
existing management plans) to be
implemented or changes in threats to be
indicated through population responses.

Much of the loss of suitable Stephens’
kangaroo rat habitat occurred due to
urban and agricultural development in
the early to middle 20th century. This
loss resulted in fragmentation of the
species’ range, which currently impacts
the species’ ability to colonize,
recolonize, disperse, and maintain a
functioning metapopulation structure
within these areas. Current conservation
efforts have helped to preserve and
manage a significant amount of habitat
for Stephens’ kangaroo rat across its
range. However, some of these lands are
not connected, making fragmentation an
issue even for some preserved lands and
the overall species population dynamics
in the future. Because of fragmentation,
mechanisms such as colonization and
recolonization or population
enhancement through dispersal will be
unable to function in portions of the
species’ range. Small scale habitat loss
is still occurring outside of conserved
areas, causing an increase in population
isolation and habitat disconnectivity. In
order to counteract these impacts,
additional conservation of lands and
management actions will continue to be
necessary for the species. Although we
have not currently identified any
population losses as a result of the
current level of habitat fragmentation,
we have determined habitat
fragmentation to be the main driver of
future species’ viability and for this to
be a moderate-level threat for Stephens’
kangaroo rat populations in both
western Riverside and San Diego
Counties.

Based on the best scientific data
available for our analysis, we found the
current major stressor to Stephens’
kangaroo rat is the latent effects of large-
scale habitat loss which has resulted in
habitat fragmentation for the species.
Currently, populations of the species
persist throughout its historical range
and likely maintain subsequent genetic
makeup and adaptive capabilities. The
species currently has a sufficient
number of managed populations
distributed throughout its historical
range (across two counties), providing a
margin of safety to withstand
catastrophic events. There are also
several populations that are presently
managed over a large area that could
withstand stochastic events. Based on
this analysis, Stephens’ kangaroo rat is
currently maintaining its representation,
redundancy, and resiliency. In the
future, the impacts from habitat
fragmentation may continue to affect
Stephens’ kangaroo rat populations, and
if not addressed could impact their
overall fitness by reducing
representation (reducing genetic
heterozygosity, increased inbreeding),
resiliency (impacts from stochastic
events), and redundancy (fewer healthy
populations, fewer populations overall).
This suggests that restoration of
connectivity or translocation efforts may
be needed to maintain sufficient
populations in the future.

Other potential habitat destruction or
modification-related threats evaluated
in the species report include habitat
impacts from nonnative ungulates, off-
highway vehicle activity, and the effects
of fire suppression or prevention
activities. We determined that these
were either not a threat (nonnative
ungulates) or represented a low-level
threat to the species’ habitat. Disease or
overutilization for commercial,
recreational, scientific, or educational
purposes are not presently threats to the
species and are not expected to change
in the future. Predation is not a threat
to the species beyond impacts to a few
individuals, now or into the future. We
determined that the risk of mortality or
injury as a result of the use of
rodenticides represents a low-level risk
at the individual level both currently
and in the future due to the current
restrictions for general public use of
rodenticides and the conduct of these
activities in a manner consistent with
Federal and applicable State laws,
including Environmental Protection
Agency label restrictions for pesticide
application. Wildfire is both a natural
and human-caused event in the
currently occupied range of the
Stephens’ kangaroo rat. In general,

studies have found that wildland or
controlled fire management actions
represent a beneficial effect to the
species. At present, core reserves and
other areas in Riverside County are
currently being managed for conversion
of habitat due to the recent
establishment of a nonnative invasive
plant, Oncosiphon piluliferum
(stinknet), which represents a low-level,
but not yet rangewide, threat to
Stephens’ kangaroo rat habitat.

We also assessed the effects of climate
change on Stephens’ kangaroo rat and
its habitat. The best available
downscaled regional data using
representative concentration pathways
for moderate (RCP4.5) and high
(RCP8.5) emission concentrations on
current and potential future trends
related to climate change within
locations occupied by the Stephens’
kangaroo rat indicate that the areas
occupied by the species will be subject
to increased temperatures and extreme
precipitation events with extended
periods of drought. Based on model
projections, we can reliably predict this
will continue until at least the mid- to
late-21st century (2060 to 2100). The
effects to the habitat occupied by the
Stephens’ kangaroo rat from climate
change from precipitation changes
appear to be minimal. Temperature
increases for the area may have an effect
on the species’ habitat by increasing the
potential for wildfires due to drier fuel
loads. However, drought conditions
appear to provide favorable conditions
to the species by reducing cover and
creating open spaces. Food resources
(seeds) will likely remain stable. The
cumulative effects of climate change
and wildfire, which could result in an
increase in the extent of nonnative
grasslands, represents a low-level threat
to the Stephens’ kangaroo rat and its
habitat, and, based on climate change
projections, is likely to remain at this
level to the 2060s.

We note that, in determining the
threats facing the species, we have not
only analyzed individual effects on the
species, but we have also analyzed their
potential cumulative effects and
incorporated the cumulative effects into
the species report for the species. To
assess the current and future condition
of the species, we undertake an iterative
analysis that encompasses and
incorporates the threats individually
and then accumulates and evaluates the
effects of all the factors that may be
influencing the species, including
threats and conservation efforts.
Because we consider not just the
presence of the factors, but to what
degree they collectively influence risk to
the entire species, our assessment
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integrates the cumulative effects of the
factors and replaces a standalone
cumulative effects analysis.

Currently implemented and ongoing
conservation measures including
Federal and State mechanisms provide
protections to the Stephens’ kangaroo
rat and its habitat. These include HCPs
and INRMPs that benefit Stephens’
kangaroo rat and its habitat by
implementing management actions that
contribute to species’ conservation and
long-term viability. The Act also
provides protections through section 7
and the consultation process and
through section 10 using incidental take
permits on non-Federal lands (see
Current Conservation Efforts).

Summary of Comments and
Recommendations

In the proposed rule published on
August 19, 2020 (85 FR 50991), we
requested that all interested parties
submit written comments on the
proposal by October 19, 2020. We also
contacted appropriate Federal and State
agencies, scientific experts and
organizations, and other interested
parties and invited them to comment on
the proposal. Newspaper notices
inviting general public comment were
published in The Press-Enterprise and
San Diego Union-Tribune. We did not
receive any requests for a public
hearing. All substantive information
received during the comment period has
either been incorporated directly into
this final determination or addressed
below.

Peer Reviewer Comments

As discussed in Supporting
Documents above, we received
comments from one peer reviewer. We
reviewed all comments we received
from the peer reviewer for substantive
issues and new information regarding
the information contained in the species
report. The peer reviewer generally
concurred with our methods and
conclusions, and provided additional
information, clarifications, and
suggestions to improve the final species
report. Peer reviewer comments are
addressed in the following summary
and were incorporated into the final
species report as appropriate (Service
2021, entire).

Comments from peer review were
generally in support of our findings and
analysis. The main concern was how we
developed our internal spatial model,
which was used to estimate Stephens’
kangaroo rat habitat. This model has
since been replaced by a more robust
model created by CBI (Spencer et al.
2021, entire). The RCHCA, who
implements the SKR HCP, supported

the development of this finer scale
model for Stephens’ kangaroo rat, which
uses Sentinel-2 satellite imagery that
can be more readily updated in the
future to look at changes in habitat
quality (Spencer et al. 2021, p. 25). As

a result, the species report and this final
rule have been updated with new
information using the new habitat
suitability model.

The reviewer also commented on the
relatively low genetic diversity for the
species, compared to the high genetic
diversity typical of other Dipodomys
species. In the species report, we
discuss that the Stephens’ kangaroo rat
genetic diversity is the highest in the
northern part of the range and decreases
in the southern part of the range. Results
from a genetic study indicate that the
entire range was historically connected
and functioning as one continuous
population. However, there is evidence
that recent habitat fragmentation has
caused occurrences within the
population to become increasingly
isolated, creating a metapopulation-like
structure across the range. As described
in the Summary of Biological Condition
and Threats, we consider habitat
fragmentation and isolation a threat to
the species and potentially the major
cause of the species’ lower genetic
diversity.

Partner Reviewer Comments

We received comments from the
CDFW and from the DoD facilities
identified above regarding the proposed
rule. Overall, the commenters supported
the finding and provided information to
improve the document. One commenter
had questions about the original habitat
model we used, which has since been
replaced with a more robust model.
Another commenter provided
information about the effects of climate
change that has been incorporated into
the updated species report (Service
2021). Another comment asked that we
clarify whether “conserved lands” on
DoD installations is based on
management via INRMPs. When
discussing conserved lands, we are
including modeled habitat that occurs
on DoD facilities that are managed by
INRMPs and are important for the long-
term persistence of Stephens’ kangaroo
rat throughout its range. Modeled
habitat on DoD lands were included as
conserved lands in the species report
and in our analysis because they are not
likely to be impacted by urban and
agricultural development and provide
for conservation of the species. The
INRMPs implemented on military lands,
are expected to continue to provide
protections to the species and its
habitat. Therefore, we anticipate that

current levels of military activity are
expected to continue into the
foreseeable future, allowing Stephens’
kangaroo rat to continue coexisting on
military lands.

We also received comments and
questions specific to the 4(d) rule from
three DoD installations about how a 4(d)
rule would affect consultation. Nothing
in the 4(d) rule for Stephens’ kangaroo
rat will change in any way the recovery
planning provisions of section 4(f) of the
Act, the consultation requirements
under section 7 of the Act, or the ability
of the Service to enter into partnerships
for the management and protection of
Stephens’ kangaroo rat. However,
interagency cooperation may be further
streamlined through planned
programmatic consultations for the
species between us and other Federal
agencies, where appropriate. Comments
1-5 below are some additional
questions from military installations
and our responses regarding the 4(d)
rule:

Comment 1: Several commenters
asked whether other activities not
specified in the 4(d) rule could be
exempted. They stated that under
special conditions actions may not be
done specifically for Stephens’ kangaroo
rat but may have a net benefit for the
species and they wondered if those
activities might also apply to the 4(d)
rule. Commenters provided examples of
the types of activities they wanted us to
consider exempting under the 4(d) rule
(i.e., ripping of soil, chain dragging,
mechanical scraping, pre-suppression
fire activities, additional wildfire
suppression activities, and other
activities associated with grazing, such
as erecting a fence).

Response: The specific activities
associated with ripping of soil, chain
dragging, mechanical scraping or other
non-specific wildfire suppression
activities are not included in the 4(d)
rule as exceptions from the general
section 9 take prohibitions identified
under the Act. We included exceptions
that are incidental to activities
conducted within the range of the
Stephens’ kangaroo rat for the purpose
of reducing the risk or severity of habitat
modification resulting from wildfire and
designed to maintain or restore open
habitat for Stephens’ kangaroo rat, even
if these actions may result in some
short-term or small level of localized
negative effect to Stephens’ kangaroo
rats. Therefore, activities conducted
under plans developed in coordination
with the Service that are for the purpose
of maintaining, enhancing, or restoring
open areas and are beneficial for
providing the habitat needs of Stephens’
kangaroo rat will be exceptions from
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section 9(a)(1) of the Act as discussed
above. Activities that are not conducted
for the purpose of Stephens’ kangaroo
rat habitat enhancement are not covered
under the 4(d) rule and should be
discussed further through consultation
and coordination under applicable
sections of the Act.

Comment 2: A few commenters asked
whether the 4(d) rule exempts
incidental take for plans that were not
developed in coordination with the
Service.

Response: We did not provide
exceptions from section 9(a)(1) of the
Act for plans that are not developed in
coordination with the Service. Specific
activities and their impacts will need to
be identified and coordinated with the
Service. Activities identified in the 4(d)
rule could be exempted if they are
under a plan developed in coordination
with the Service and conducted for the
purpose of providing benefits to the
species or maintaining or restoring
habitat for Stephens’ kangaroo rat. Note,
Federal agencies that fund, permit, or
carry out the activities described in
Comment 1 will still need to ensure, in
consultation with the Service, that the
activities are not likely to jeopardize the
continued existence of the species.

Comment 3: A few commenters asked
whether specific activities in their
INRMP could be covered by the 4(d)
rule and whether these activities still
required coverage under a biological
opinion or a section 10(a)(1)(A) permit.
Could activities be covered by the 4(d)
rule rather than modifying a biological
opinion?

Response: The 4(d) rule for Stephens’
kangaroo rat will not change in any way
the consultation requirements under
section 7 of the Act, or our ability to
enter into partnerships for the
management and protection of the
Stephens’ kangaroo rat. Regardless of
the provisions of a 4(d) rule, Federal
agencies are still required to consult
with the Service for actions that may
affect a listed species. However, if
activities are exempted under the 4(d)
rule, the Federal action agency will not
need take coverage through a biological
opinion or a section 10(a)(1)(A) permit.
Therefore, the consultation process may
be streamlined. However, Federal
agencies that fund, permit, or carry out
the activities described in this rule will
still need to ensure, in consultation with
the Service, that the activities are not
likely to jeopardize the continued
existence of the species.

Comment 4: A commenter asked how
interagency cooperation may be further
streamlined through planned
programmatic consultations for the

species between Federal agencies and
the Service.

Response: Programmatic
consultations can streamline
consultation workload for both the
Service and our Federal partners. Forms
can be developed to help the Service,
Federal agencies, and the regulated
public easily understand whether a
given action complies with the 4(d) rule
and programmatic consultation or not.
While work is required up front to
complete this kind of consultation,
significant streamlining should result
once the consultation is completed.

Comment 5: A commenter requested
that the Service consider additional
exemptions from section 9 prohibitions
for certain military training activities on
military installations with a completed
INRMP. The commenter is requesting
exemption language for specific
activities that the Service has previously
determined are “not likely to adversely
affect” the Stephens’ kangaroo rat
through prior section 7 consultations.

Response: We included certain
activities in the 4(d) rule that we
determined have minimal impacts on
the species or its habitat or that will be
beneficial for the species’ conservation.
Including previous actions would not be
appropriate, even if they were
previously determined as “not likely to
adversely affect”, impacts of actions
may vary or conditions for the species
may have changed. Activities within
plans that are developed in coordination
with the Service and that are conducted
for the purpose of maintaining,
enhancing, or restoring open areas and
are beneficial for providing the habitat
needs of Stephens’ kangaroo rat will be
exempted under section 9(a)(1) of the
Act as discussed in the Provisions of the
4(d) Rule, below. Other activities that
are not conducted for the purpose of
Stephens’ kangaroo rat habitat
enhancement are not covered under the
4(d) rule and should be discussed
further through consultation with the
Service.

Public Comments

We received public comments from
22 members of the public. The majority
of individual commenters did not agree
that the species should be downlisted to
threatened status, although most did not
provide substantive information.
Commenters expressed concerns about:
(1) A lack of conserved habitat due to
increased development, (2) the effects
from climate change, (3) a lack of
information about population trends,
and (4) the potential inadequacy of DoD
lands to conserve the species or qualify
as ecosystem-based reserves.

Comment 6: One commenter pointed
out that the Service produced 24 no-
jeopardy biological opinions since 2014
and indicated that understanding the
cumulative impacts to the Stephens’
kangaroo rat over the years is a metric
that must be included in evaluating the
proposal to downlist because it provides
data on how much habitat is no longer
available for recovery.

Response: We considered the best
available information when assessing
the status of the Stephens’ kangaroo rat.
In our evaluation of the amount of
potentially available suitable habitat for
the species, we considered impacts from
current and future threats as well as
their cumulative effects in our status
evaluation including any activities
associated with Service-issued
biological opinions.

Comment 7: Four commenters
expressed concern over the effects from
climate change and the negative impacts
to Stephens’ kangaroo rat, including
flooding, changes in food availability,
precipitation, and temperature. The
commenters believe these threats are
more deleterious than the Service’s
determination in the species report and
that the species should not be
downlisted. One commenter indicated
that future impacts cannot be mitigated
by management actions, and another
commenter believes findings from
researchers (Wilkening et al. 2019,
entire) run counter to the Service’s
determination that climate change is a
low to moderate threat.

Response: We considered the best
available information when assessing
the status of the Stephens’ kangaroo rat.
This included an evaluation of threats,
including projected impacts from
climate change. Climate change at the
levels projected in models could impact
Stephens’ kangaroo rat habitat in the
future. That said, the effects of climate
change may also benefit the Stephens’
kangaroo rat by drying of the habitat,
which would most likely reduce
vegetation and thatch buildup, which in
turn could create more open habitat
conditions that benefit Stephens’
kangaroo rat. The availability of food
resources (primarily grass seeds) is not
expected to be greatly impacted from
environmental changes with annual
grasses favoring wet years and perennial
grasses favoring dry years. Some shifts
from perennial grasses to nonnative
annual grasses may occur, but southern
California grasslands have a moderate
resistance and recovery potential from
such climatic changes (EcoAdapt 2017,
entire). The research cited by the
commenter (Wilkening et al. 2019, p. 8)
states that Stephens’ kangaroo rat
appears to be resilient to direct impacts
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of climate change, and that management
strategies, including translocations, can
be used to offset potential indirect
impacts from climate change. Based on
our assessment, we do not find that the
current threats associated with climate
change facing Stephens’ kangaroo rat are
to such an extent and magnitude that
the species meets the definition of an
endangered species.

Comment 8: Six commenters
expressed concern of future
development increases and the resulting
decline in habitat quantity and quality
available to Stephens’ kangaroo rat.

Response: We considered the best
available information when assessing
the status of the Stephens’ kangaroo rat,
including an evaluation of impacts from
future development and areas protected
and managed for the species. We
acknowledge that development within
the range of Stephens’ kangaroo rat will
continue to occur in the future.
However, the rate, extent, and
magnitude of development has been
greatly curtailed due to conservation
measures currently in place to conserve
habitat for the species. Although future
development will continue to be an
ongoing threat, large areas of conserved
habitat are managed by the SKR HCP
and Western Riverside MSHCP to help
recover Stephens’ kangaroo rat and
account for the majority of conserved
lands in Riverside County (35,888 ac
(14,524 ha)). In San Diego County,
32,207 ac (13,034 ha) are considered
conserved. DoD installations manage for
Stephens’ kangaroo rat through
implementation of INRMPs on
approximately 11,957 ac (4,839 ha).
Implementation of management actions
for the species through HCPs in
Riverside County and INRMPs in San
Diego County help to prevent further
habitat loss. We expect that additional
lands will be conserved in the future
through the two existing HCPs as part of
their permit agreements. Therefore, we
do not consider future development to
be a driving force for determining the
status of the species into the foreseeable
future based on the level of threats
associated with future development.

Comment 9: Two commenters
expressed concern with defining DoD
lands as “conserved” and do not believe
these lands adequately protect
Stephens’ kangaroo rat. They argue that
additional habitat needs to be conserved
before we downlist the species and that
DoD lands are not adequate to conserve
the species or qualify as ecosystem-
based reserves.

Response: When analyzing the threat
to the Stephens’ kangaroo rat from
development, we considered lands
conserved if they were not likely to be

impacted by urban and agricultural
development. Modeled habitat within
conserved lands for both Riverside and
San Diego Counties included
conservation easements, conserved
lands, and public/quasi-public, Federal,
State, and DoD lands that are not likely
to be impacted by urban and
agricultural development. DoD lands
were included because of the
commitment military installations are
making to manage for Stephens’
kangaroo rat through implementation of
their INRMPs. The development of the
INRMPs was in coordination with both
the Service and CDFW, and these plans
include specific measures for habitat
protection and conservation for the
Stephens’ kangaroo rat. Based on prior
survey reports, occurrences of Stephens’
kangaroo rat are doing well under
current management and the Service has
no reason to conclude that the military’s
management approaches will change in
the future. Therefore, we have
determined it appropriate to consider
DoD lands being managed under
INRMPs to be conserved for the
purposes of restricting development as
well as managing other threats to the
species.

Ecosystem-based reserves are
anticipated to retain their biological
diversity and are associated with large
areas of suitable habitat. Current
implementation of actions by the
installations through their INRMPs
effectively meets the intent of the draft
recovery plan’s second criterion for
downlisting by providing long-term
management for the conservation of
Stephens’ kangaroo rat with one
ecosystem-based reserve in western San
Diego County at Camp Pendleton and
Detachment Fallbrook.

Comment 10: Two commenters
expressed concerns over habitat
fragmentation, with one commenter
stating that fragmented and isolated
populations are continuing to be
impacted by development, fire, and off-
road activities, notably in San Diego
County. In the commenters’ view, until
all fragmented populations are showing
a strong and steady increase, Stephens’
kangaroo rat should not be downlisted
from endangered to threatened.

Response: Due in part to the threats
that the commenters cited, the
Stephens’ kangaroo rat will continue to
receive the Act’s protections as a
threatened species. Past rapid habitat
loss from development was one of the
reasons for initially listing the Stephens’
kangaroo rat with an endangered status.
Implementation of conservation efforts
for protecting and managing habitat has
curtailed large-scale habitat losses, and
those measures along with other actions

have largely met the intent of the
criteria in the draft recovery plan for
downlisting the species to threatened.
Based on the best available data, we
have determined that habitat
fragmentation remains a moderate-level
stressor to the Stephens’ kangaroo rat
and its habitat, and we can reliably
predict that these habitat conditions are
likely to remain into the foreseeable
future. Translocations could potentially
be used in the future, if necessary, to
reintroduce the species back into
suitable areas and help restore
connectivity. Ongoing genetics work
will help inform if and where
translocations are needed. These efforts
and habitat restoration efforts would
help to better connect occupied areas
and mitigate the impacts of
fragmentation.

Comment 11: One commenter stated
that habitat is constantly changing and
that it may become less suitable for
Stephens’ kangaroo rat through lack of
management, inappropriate
management, or other competing
management priorities. Even in
situations where land has been
protected for conservation purposes (as
opposed to the simple restriction of
conversion to other land uses),
Stephens’ kangaroo rat may not be the
priority for management, and other
conservation uses may compete for
management resources and priorities.

Response: Activities to help protect
Stephens’ kangaroo rat and its habitat
are being implemented through existing
management and conservation plans.
These actions that provide a benefit to
the Stephens’ kangaroo rat as identified
in these plans (HCPs, INRMPs) will
continue to be implemented after the
species is downlisted in coordination
with the Service. A rangewide
management and monitoring plan has
also recently been completed for the
species to help coordinate recovery
efforts with partners and facilitate
Stephens’ kangaroo rat management
throughout its range (Spencer et al.
2021, entire).

Comment 12: Several commenters
raised concerns with downlisting
Stephens’ kangaroo rats based on the
lack of current population or density
estimates and lack of recent and
consistent rangewide monitoring for the
species. One commenter also indicated
that the use of modeled suitable habitat
does not capture the status and trends
of population size and density in a
manner sufficient to decide the actual
health of the Stephens’ kangaroo rat
population.

Response: The habitat suitability
model used in the species report is used
to further understand the species status,
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as population estimates are unknown
and fluctuate greatly. Although
population data is incomplete, habitat
models and near term population trends
show sufficient resiliency that Stephens’
kangaroo rat is not in danger of
extinction now, and therefore does not
meet the definition of an endangered
species. The modeling provides an
estimate of how much suitable habitat is
available in each of the five ecoregions
described. Based on the new habitat
suitability model, 184,367 ac (74,610 ha)
of modeled habitat was identified for
the Stephens’ kangaroo rat, with
approximately 131,343 ac (53,153 ha)
located in Riverside County and 51,737
ac (20,937 ha) in San Diego County.
Until additional, standardized
population monitoring information
becomes available across the entire
range of the species and robust
statistical models are developed, we
consider the results from the CBI spatial
analyses to be based on the best
available information and support
sufficient resiliency for the species
across its range.

Comment 13: One commenter stated
that conservation requirements
described in the draft recovery plan
have yet to be achieved—specifically,
the need for 15,000 ac (6,070 ha) over
four reserves (instead of eight as
indicated in the species report) in
Riverside County and the need for one
ecosystem-based reserve in San Diego
County. The Service’s reasoning that the
requirements need not be met to achieve
species recovery is flawed.

Response: We assessed the status of
the Stephens’ kangaroo rat and
determined that the species meets the
definition of threatened. The draft
recovery plan identified establishment
of four reserves, which encompass at
least 15,000 ac (6,070 ha) in western
Riverside County. To date
approximately 35,888 ac (14,524 ha)
have been conserved through HCPs in
western Riverside County, including
19,378 ac (7,842 ha) that have been
conserved in the eight managed core
reserves. A total of 17,118 ac (6,927 ha)
have been conserved in the four largest
reserves. Therefore, the current total
reserve number and acreages exceed
that identified in the draft recovery
plan.

The draft recovery plan also identified
that one ecosystem-based reserve be
established in San Diego County. In San
Diego County, 32,207 ac (13,034 ha) are
conserved with 11,957 ac (4,839 ha) of
modeled habitat among the three DoD
installations. The installations are
actively managing for the species
through implementation of their
INRMPs, and we find that DoD will

continue to manage these areas in the
future. The INRMPs are based, to the
maximum extent practicable, on
ecosystem management principles and
provide for the management of
Stephens’ kangaroo rat and its habitat
while sustaining necessary military land
uses. The DoD has a close working
relationship with the Service and CDFW
and has shown a commitment through
their actions in protecting sensitive
species and their habitat including
Stephens’ kangaroo rat. Based on the
latest survey reports, occupancy is
stable or increasing on military lands
and Stephens’ kangaroo rats do not
appear to be negatively impacted from
the military activities that have been
occurring for many years. Furthermore,
we have determined that existing
conservation actions, such as those
implemented in the INRMPs, are
expected to continue to provide
protections for the species and its
habitat; therefore, we do not predict a
change in these trends in the future. We
have determined that the conservation
activities occurring at DoD facilities in
San Diego County meet the intent of the
recovery criterion 2 to downlist.
Therefore, the number and amount of
reserved lands being protected, funded,
and managed in Riverside and San
Diego Counties provide conservation
benefits to Stephens’ kangaroo rat and
meet the intent of the downlisting
criteria.

Comment 14: One commenter
indicated the species should not be
downlisted because the Service would
protect Stephens’ kangaroo rats more if
they were listed as endangered.

Response: We do not consider
whether a species is more or less
protected as either endangered or
threatened in our determination of
whether a species warrants
reclassification. In this downlisting
determination, the Stephens’ kangaroo
rat will continue to have all the section
9 take prohibitions as an endangered
species except for certain activities
identified under section 4(d) for the
species. We have determined that these
exceptions will not significantly impact
the species’ status and provide for
incentives to landowners to further
work toward and provide conservation
for the species. In addition, section 7 of
the Act requires consultation for both
endangered and threatened species to
ensure Federal actions do not jeopardize
the continued existence of the species.

Comment 15: The San Diego County
Fire Authority requested that the
proposed 4(d) rule account for local
jurisdictions that have more stringent
defensible space requirements than the
State of California fire code.

Response: We have amended the 4(d)
language in the final rule to include
local fire codes/ordinances using the
additional language recommended by
the commenter.

Determination of Stephens’ Kangaroo
Rat Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “‘endangered species’” as a species
that is in danger of extinction
throughout all or a significant portion of
its range and a ‘““threatened species” as
a species that is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. For a
more detailed discussion on the factors
considered when determining whether a
species meets the definition of an
endangered species or a threatened
species and our analysis on how we
determine the foreseeable future in
making these decisions, please see
Regulatory and Analytical Framework.

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the section 4(a)(1)
factors, we find that the current viability
of the Stephens’ kangaroo rat is higher
now than at the time of listing due to
a reduction of threats, discovery of
additional areas occupied by the
species, and implementation of
extensive conservation actions and
management by partnering agencies
throughout the species’ range.

In particular, the Stephens’ kangaroo
rat was listed as endangered in 1988,
mostly due to the direct and indirect
effects of rapid loss, degradation, and
fragmentation of habitat for the species.
Since the time of listing, numerous
searches and surveys have resulted in
the discovery of additional areas where
Stephens’ kangaroo rat occurs.
Currently, 18 areas (12 areas in
Riverside County and 6 areas in San
Diego County) have been identified, 7
more than what was known at the time
of listing. Although not considered a
population expansion since listing, the
discovery of additional occupied areas
has reduced the level of threat for the
species as a whole and increased the
redundancy for the species making it
more able to recover from catastrophic
events. While we do not have specific
quantified information on the status and
trends for populations of the species, no
significant population declines or
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extirpations have been observed since
listing.

Also, since the time of listing, several
large-scale habitat conservation efforts
(SKR HCP, Western Riverside MSHCP)
have been implemented by the RCHCA
and Regional Conservation Authority,
respectively. These two conservation
efforts have established a total of eight
adaptively managed reserves for
Stephens’ kangaroo rat in Riverside
County. In addition, the DoD developed
INRMPs for conserving the species and
its habitat on three military facilities in
San Diego County. DoD works with the
Service in development and
implementation of the plans to consider
and conserve threatened and
endangered species and their habitat.
Ongoing monitoring studies and
conservation actions implemented
under the Sikes Act authority at these
three DoD installations in San Diego
County provide important conservation
benefits to the Stephens’ kangaroo rat,
as summarized above and in the species
report (Service 2021, pp. 75-79).

Together, these conservation efforts in
Riverside and San Diego Counties have
conserved approximately 68,701 ac
(27,802 ha) of modeled Stephens’
kangaroo rat habitat throughout the
species’ range. These conservation
measures have met the intent of the
downlisting criteria identified in our
draft recovery plan.

Thus, after assessing the best available
information, we conclude that the
Stephens’ kangaroo rat no longer meets
the Act’s definition of an endangered
species. We therefore proceed with
determining whether the Stephens’
kangaroo rat is likely to become
endangered within the foreseeable
future throughout all of its range.

Although current conservation efforts
have preserved and managed lands
occupied by the species, in some
instances these preserved areas are not
connected. In addition, we recognize
that localized small-scale habitat loss is
still occurring and the ongoing impacts
from past and future habitat
fragmentation will continue to affect the
species’ population dynamics.
Stephens’ kangaroo rat population
mechanisms such as colonization and
recolonization or population
enhancement through dispersal will be
unable to function in portions of the
species’ range. In addition, some areas
where the species is found are not
located in preserved or managed lands
and the habitat within these areas may
be degraded and not fully provide for
the needs of the species causing
additional fragmentation. These threats
will result in increasing population
isolation and habitat disconnectivity,

and we expect that additional
conservation of lands and management
actions will continue to be necessary for
the species.

In consideration of these various
impact issues and after assessing the
best scientific and commercial
information available, we conclude that
the Stephens’ kangaroo rat is not
currently in danger of extinction but is
likely to become in danger of extinction
in the foreseeable future throughout all
of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. The court in Center
for Biological Diversity v. Everson, 2020
WL 437289 (D.D.C. Jan. 28, 2020)
(Center for Biological Diversity), vacated
the aspect of the Final Policy on
Interpretation of the Phrase ““Significant
Portion of Its Range” in the Endangered
Species Act’s Definitions of
“Endangered Species’”” and “Threatened
Species” (79 FR 37578; July 1, 2014)
that provided that the Service does not
undertake an analysis of significant
portions of a species’ range if the
species warrants listing as threatened
throughout all of its range (79 FR 37578,
July 1, 2014). Therefore, we proceed to
evaluating whether the species is
endangered in a significant portion of its
range—that is, whether there is any
portion of the species’ range for which
both (1) the portion is significant, and
(2) the species is in danger of extinction
in that portion. Depending on the case,
it might be more efficient for us to
address the “significance” question or
the “status” question first. We can
choose to address either question first.
Regardless of which question we
address first, if we reach a negative
answer with respect to the first question
that we address, we do not need to
evaluate the other question for that
portion of the species’ range.

Following the court’s holding in
Center for Biological Diversity, we now
consider whether there are any
significant portions of the species’ range
where the species is in danger of
extinction now (i.e., endangered). In
undertaking this analysis for Stephens’
kangaroo rat, we choose to address the
status question first—we consider
information pertaining to the geographic
distribution of both the species and the
threats that the species faces to identify
any portions of the range where the
species is endangered.

The statutory difference between an
endangered species and a threatened
species is the time horizon in which the
species becomes in danger of extinction:
An endangered species is in danger of
extinction now, while a threatened
species is not in danger of extinction
now but is likely to become so in the
foreseeable future. Thus, we considered
the time horizon for the threats that are
driving the Stephens’ kangaroo rat to
warrant listing as a threatened species
throughout all of its range. As stated
above, the effects of habitat
fragmentation (limiting dispersal and
recolonization, reducing genetic
exchange, isolating populations) is the
greatest future threat to the species.
These effects are expected to occur in
the future throughout its range in both
western Riverside and San Diego
Counties as genetic structuring
continues increase throughout the
range. As further explained below,
however, based on limited known
current population sizes, distribution,
and trends, it appears that the species
currently has a relatively stable status.

The Service recognizes that
fragmentation driven by continuing
development is expected to impact the
species into the future, and that existing
conserved and managed lands in both
western Riverside and San Diego
Counties have slowed or limited the
negative impacts created from such
fragmentation. These land conservation
and management efforts are currently
benefiting the species to the level that
the species is not now endangered. The
Service further recognizes, however,
that because development and loss of
habitat were so extensive and severe in
the past, work will be needed in the
future to reconnect populations in
conserved areas currently being
managed as ecosystem reserves and
areas outside those considered as
ecosystem reserves, such as central San
Diego County.

The impacts from future habitat
fragmentation will continue to isolate
populations. This is especially true if
land conservation efforts are not able to
conserve areas between populations for
connectivity. In addition, currently
occupied lands, both conserved and not
conserved, will require ongoing
management such as prescribed fire or
other measures to reduce vegetation
buildup ensuring habitat suitability and
persistence of the species. We expect
vegetation control will be an ongoing
habitat management concern and the
species will continue to be reliant to
some degree on habitat or species
management into the future.

To review these threats in the context
of a potential portion of the Stephens’
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kangaroo rat range that may be
endangered, it must be considered that
the Stephens’ kangaroo rat’s population
structure follows a metapopulation
dynamic and is based on the
equilibrium between colonization and
extirpation of local populations. And
although estimates have been made on
habitat patch size and its availability,
there has been no rangewide systematic
assessment of the population structure
for the Stephens’ kangaroo rat to
determine the specific requirements or
characteristics of stable populations or
estimate the minimum number of
interconnected patches needed to
support a potential metapopulation.
Without these forms of information, the
current and best available information
on habitat conditions, species
persistence within occupied areas, and
species distribution indicates that the
current populations appear stable.

The Service understands the
importance of habitat and population
connectivity is emphasized for a species
that exists through an equilibrium of
colonization and extirpation of local
populations. And as a result of the
largescale habitat loss in the past, our
analysis and modeling of the existing
suitable habitat available to the
Stephens’ kangaroo rat shows the
species faces some level of habitat
isolation in both western Riverside and
San Diego Counties. The challenges to
the species from this isolation, however,
although currently impacting the
species, will most likely manifest
themselves to a greater extent in future
generations as the timeframe of genetic
isolation increases and may reach a
point where the metapopulation
dynamics of the populations will
become further stressed or decline and
not allow for normal bolstering of
populations or recolonization. These
analyses indicate that restoring
connectivity and/or conducting
translocation efforts may be needed to
address the increased difficulty of the
species to recolonize areas in the future
and to maintain populations that may
otherwise become extirpated.

The best scientific and commercial
data available do not otherwise indicate
that any of the threats to the species and
the species’ responses to those threats
discussed above are more prevalent or
immediate in any portion(s) of the
species’ range.

Given this assessment and
recognizing that the current amount and
type of reserves for Stephens’ kangaroo
rat does not meet the draft recovery plan
requirements for delisting, we still
conclude that the best scientific and
commercial data available indicate that
the time horizon of threats to the species

and the species’ responses to those
threats, is similar throughout its range
and likely to occur in the foreseeable
future. Therefore, we determine that the
Stephens’ kangaroo rat is not in danger
of extinction now in any portion of its
range, but that the species is likely to
become in danger of extinction within
the foreseeable future throughout all of
its range. This is consistent with the
courts’ holdings in Desert Survivors v.
Department of the Interior, No. 16—cv—
01165-JCS, 2018 WL 4053447 (N.D. Cal.
Aug. 24, 2018), and Center for Biological
Diversity v. Jewell, 248 F. Supp. 3d, 946,
959 (D. Ariz. 2017).

Determination of Status

Our review of the best scientific and
commercial data available indicates that
the Stephens’ kangaroo rat meets the
definition of a threatened species.
Therefore, we are downlisting the
Stephens’ kangaroo rat as a threatened
species in accordance with sections
3(20) and 4(a)(1) of the Act.

In addition, it is our policy, as
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed, those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of a listing on proposed and ongoing
activities within the range of the listed
species. Because we are listing this
species as a threatened species, the
prohibitions in section 9 will not apply
directly. We are therefore putting into
place a set of regulations to provide for
the conservation of the species in
accordance with section 4(d), which
also authorizes us to apply any of the
prohibitions in section 9 to a threatened
species. The 4(d) rule, which includes a
description of the kinds of activities that
will or will not constitute a violation,
complies with this policy.

Final Rule Issued Under Section 4(d) of
the Act

Section 4(d) of the Act contains two
sentences. The first sentence states that
the Secretary shall issue such
regulations as [s]he deems necessary
and advisable to provide for the
conservation of species listed as
threatened. The U.S. Supreme Court has
noted that statutory language like
“necessary and advisable” demonstrates
a large degree of deference to the agency
(see Webster v. Doe, 486 U.S. 592
(1988)). Conservation is defined in the
Act to mean the use of all methods and
procedures which are necessary to bring
any endangered species or threatened
species to the point at which the

measures provided pursuant to the Act
are no longer necessary. Additionally,
the second sentence of section 4(d) of
the Act states that the Secretary may by
regulation prohibit with respect to any
threatened species any act prohibited
under section 9(a)(1), in the case of fish
or wildlife, or section 9(a)(2), in the case
of plants. Thus, the combination of the
two sentences of section 4(d) provides
the Secretary with wide latitude of
discretion to select and promulgate
appropriate regulations tailored to the
specific conservation needs of the
threatened species. The second sentence
grants particularly broad discretion to
us when adopting the prohibitions
under section 9.

The courts have recognized the extent
of the Secretary’s discretion under this
standard to develop rules that are
appropriate for the conservation of a
species. For example, courts have
upheld rules developed under section
4(d) as a valid exercise of agency
authority where they prohibited take of
threatened wildlife, or include a limited
taking prohibition (see Alsea Valley
Alliance v. Lautenbacher, 2007 U.S.
Dist. Lexis 60203 (D. Or. 2007);
Washington Environmental Council v.
National Marine Fisheries Service, 2002
U.S. Dist. Lexis 5432 (W.D. Wash.
2002)). Gourts have also upheld 4(d)
rules that do not address all of the
threats a species faces (see State of
Louisiana v. Verity, 853 F.2d 322 (5th
Cir. 1988)). As noted in the legislative
history when the Act was initially
enacted, “once an animal is on the
threatened list, the Secretary has an
almost infinite number of options
available to him with regard to the
permitted activities for those species. He
may, for example, permit taking, but not
importation of such species, or he may
choose to forbid both taking and
importation but allow the transportation
of such species” (H.R. Rep. No. 412,
93rd Cong., 1st Sess. 1973).

Exercising this authority under
section 4(d), we have developed a rule
that is designed to address the Stephens’
kangaroo rat’s specific threats and
conservation needs. Although the
statute does not require us to make a
“necessary and advisable” finding with
respect to the adoption of specific
prohibitions under section 9, we find
that this rule as a whole satisfies the
requirement in section 4(d) of the Act to
issue regulations deemed necessary and
advisable to provide for the
conservation of the Stephens’ kangaroo
rat. As discussed under Summary of
Biological Condition and Threats, we
have concluded that the Stephens’
kangaroo rat is likely to become in
danger of extinction within the
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foreseeable future primarily due to the
population effects from habitat loss and
degradation and fragmentation due to
isolation of existing populations.

Because the Stephens’ kangaroo rat’s
population structure follows a
metapopulation dynamic and is based
on the equilibrium between
colonization and extirpation of local
populations, the importance of habitat
and population connectivity is
emphasized. The fragmented habitat
currently limits the species’ ability to
colonize, recolonize, disperse, and
maintain a functioning metapopulation
structure. Habitat degradation has led to
areas being overgrown and not being
able to provide the habitat needs of the
species. Because habitat fragmentation
and degradation affects so many aspects
of the species’ life history and
population dynamics, we have
determined that it is appropriate to
apply all the prohibitions and
provisions for endangered wildlife
under section 9(a)(1) of the Act for the
Stephens’ kangaroo rat except as
described and explained below.
Applying these section 9(a)(1)
prohibitions will help minimize threats
that could cause further declines in the
status of the species. The provisions of
this 4(d) rule will promote conservation
of the Stephens’ kangaroo rat by
encouraging management of the
landscape in ways that meet both land
management considerations and the
conservation needs of the species. The
provisions of this rule are one of many
tools that we will use to promote the
conservation of the Stephens’ kangaroo
rat.

Provisions of the 4(d) Rule

This 4(d) rule will provide for the
conservation of the Stephens’ kangaroo
rat by prohibiting the following
activities, except as otherwise
authorized or permitted: Importing or
exporting; take; possession and other
acts with unlawfully taken specimens;
delivering, receiving, transporting, or
shipping in interstate or foreign
commerce in the course of commercial
activity; or selling or offering for sale in
interstate or foreign commerce.

Under the Act, “take” means to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct. Some of these provisions have
been further defined in regulation at 50
CFR 17.3. Take can result knowingly or
otherwise, by direct and indirect
impacts, intentionally or incidentally.
Regulating incidental and/or intentional
take will help preserve the species’
remaining populations, slow their rate

of decline, and decrease cumulative,
negative effects from other threats.

As described in our analysis of the
species’ status, the primary driver of the
Stephens’ kangaroo rat’s continued
viability is the effects from habitat loss
and degradation and habitat
fragmentation. These threats reduce
habitat availability and suitability due
to a lack of connectivity between areas
and buildup of dense vegetation
resulting from a lack of disturbance. The
Stephens’ kangaroo rat prefers open,
annual grasslands and open
intermediate-seral-stage (secondary
succession) plant communities that are
maintained by disturbance. Areas with
dense vegetation (grasses or shrubs) are
avoided and are not suitable habitat.
Therefore, activities that are conducted
for the purpose of maintaining,
enhancing, or restoring open areas are
beneficial for providing the habitat
needs of the species because such
activities contribute to species
conservation and long-term species
viability. Such activities may include,
but are not limited to: Nonnative or
invasive plant removal, grazing
activities for the purpose of vegetation
management, prescribed burns, wildfire
suppression activities, mowing,
activities designed to promote native
annual forbs and maintain or restore
open habitat for the species, or other
actions related to habitat restoration or
species recovery efforts.

More specifically, nonnative,
invasive, or noxious plant removal
includes noxious weed control in the
course of habitat management and
restoration to benefit Stephens’
kangaroo rat or other sensitive species
in the grassland habitat. Livestock
grazing includes those grazing activities
conducted as part of habitat
management and restoration to benefit
Stephens’ kangaroo rat or other native
species in the grassland habitat as
described in plans developed in
coordination with the Service. Fire and
wildfire management and suppression
includes activities such as prescribed
burns, fuel reduction activities,
maintenance of fuel breaks by mowing,
defensible space maintenance actions,
and firefighting activities associated
with actively burning fires to reduce
risk to life or property. Discing or
blading areas to maintain fuel breaks,
unless being conducted for suppression
of active wildfires, should be avoided in
areas occupied by the species unless
otherwise approved by the Service.

We find that actions taken by
management entities in the range of the
Stephens’ kangaroo rat for the purpose
of reducing the risk or severity of habitat
degradation and designed to promote

native annual forbs and maintain or
restore open habitat for Stephens’
kangaroo rat, even if these actions may
result in some short-term or small level
of localized negative effect to Stephens’
kangaroo rats, will further the goal of
reducing the likelihood of the species
becoming an endangered species, and
will also continue to contribute to its
conservation and long-term viability.

We recognize that the types of actions
identified above are often undertaken by
land management entities or private
landowners through inclusion in land
management plans, strategies, or
cooperative agreements that are
approved by the Service, and that these
plans, strategies, and agreements
address identified negative effects to
Stephens’ kangaroo rat conservation. We
find that such approved plans,
strategies, or agreements, developed in
coordination with the Service, will
adequately reduce or offset any negative
effects to Stephens’ kangaroo rat so that
they will not result in a further decline
of the species. Likewise, actions
undertaken by management entities
included in formal land management
conservation plans developed in
coordination with the Service (such as
INRMPs), where the intended purpose is
consistent with the conservation needs
of the Stephens’ kangaroo rat, also
provide an overall conservation benefit
that contributes to long-term species
viability and reduces the likelihood of
the species becoming endangered in the
future.

We may issue permits to carry out
otherwise prohibited activities,
including those described above,
involving threatened wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.32. With regard to threatened
wildlife, a permit may be issued for the
following purposes: Scientific purposes,
to enhance propagation or survival, for
economic hardship, for zoological
exhibition, for educational purposes, for
incidental taking, or for special
purposes consistent with the purposes
of the Act. The statute also contains
certain exemptions from the
prohibitions, which are found in
sections 9 and 10 of the Act.

We recognize the special and unique
relationship with our State natural
resource agency partners in contributing
to conservation of listed species. State
agencies often possess scientific data
and valuable expertise on the status and
distribution of endangered, threatened,
and candidate species of wildlife and
plants. State agencies, because of their
authorities and their close working
relationships with local governments
and landowners, are in a unique
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position to assist us in implementing all
aspects of the Act. In this regard, section
6 of the Act provides that we shall
cooperate to the maximum extent
practicable with the States in carrying
out programs authorized by the Act.
Therefore, any qualified employee or
agent of a State conservation agency that
is a party to a cooperative agreement
with us in accordance with section 6(c)
of the Act, who is designated by his or
her agency for such purposes, will be
able to conduct activities designed to
conserve Stephens’ kangaroo rat that
may result in otherwise prohibited take
without additional authorization.

Nothing in this 4(d) rule will change
in any way the recovery planning
provisions of section 4(f) of the Act, the
consultation requirements under section
7 of the Act, or our ability to enter into
partnerships for the management and
protection of the Stephens’ kangaroo rat.
However, interagency cooperation may
be further streamlined through planned
programmatic consultations for the
species between us and other Federal
agencies, where appropriate.

Required Determinations

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.), need not
be prepared in connection with
determining a species’ listing status
under the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244). This position was upheld by the
U.S. Court of Appeals for the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), cert. denied
516 U.S. 1042 (1996)).

Government-To-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.

We informed all Tribes within the
Carlsbad Fish and Wildlife Office
boundary about the proposed
downlisting of Stephens’ kangaroo rat,
including the 4(d) rule, and species
report. We conveyed that a 4(d) rule will
provide additional management
flexibility for landowners within the
species’ range to conduct weed and fire
management activities and other
beneficial actions that are outlined in
approved management plans. We also
excluded modeled habitat on Tribal
lands from our viability analysis,
including lands owned by the Morongo
Band of Mission Indians, Soboba Band
of Luiseno Indians, Cahuilla Band of
Mission Indians, Pechanga Band of
Luiseno Mission Indians, Rincon Band
of Luiseno Mission Indians, San Pasqual
Band of Diegueno Mission Indians,
Ilipay Nation of Santa Ysabel, and Mesa
Grande Band of Diegueno Mission
Indians (a small 10-15 acre parcel
classified as a Public Domain Allotment

was also excluded in San Diego
County). This exclusion means that we
find that actions such as management
and habitat conservation are not
required on Tribal lands to achieve
species recovery.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 2. Amend § 17.11, in paragraph (h), by
revising the entry for “Kangaroo rat,
Stephens’”” under Mammals in the List
of Endangered and Threatened Wildlife
to read as follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * % %

Common name Scientific name Where listed Status Listing citations and applicable rules
Mammals
Kangaroo rat, Ste-  Dipodomys Wherever found T .............. 53 FR 38465, 9/30/1988;
phens’. stephensi (incl. 87 FR [Insert Federal Register page where the document begins];
D. cascus). 2/17/2022;
50 CFR 17.40(t).4d

m 3. Amend § 17.40 by adding paragraph
(t) to read as follows:

§17.40 Special rules—mammals.

* * * * *

(t) Stephens’ kangaroo rat (Dipodomys
stephensi).
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(1) Prohibitions. The following
prohibitions that apply to endangered
wildlife also apply to Stephens’
kangaroo rat. Except as provided under
paragraph (t)(2) of this section and
§§17.4 and 17.5, it is unlawful for any
person subject to the jurisdiction of the
United States to commit, to attempt to
commit, to solicit another to commit, or
cause to be committed, any of the
following acts in regard to this species:

(i) Import or export, as set forth at
§17.21(b) for endangered wildlife.

(ii) Take, as set forth at §17.21(c)(1)
for endangered wildlife.

(iii) Possession and other acts with
unlawfully taken specimens, as set forth
at §17.21(d)(1) for endangered wildlife.

(iv) Interstate or foreign commerce in
the course of commercial activity, as set
forth at § 17.21(e) for endangered
wildlife.

(v) Sale or offer for sale, as set forth
at § 17.21(f) for endangered wildlife.

(2) Exceptions from prohibitions. In
regard to Stephens’ kangaroo rat, you
may:

(1) Conduct activities as authorized by
a permit under §17.32.

(ii) Take, as set forth at §17.21(c)(2)
through (4) for endangered wildlife.

(ii1) Take, as set forth at §17.31(b).

(iv) Possess and engage in other acts
with unlawfully taken wildlife, as set
forth at § 17.21(d)(2) for endangered
wildlife.

(v) Implement livestock grazing in the
course of habitat management and
restoration to benefit Stephens’
kangaroo rat or other native species in
the grassland habitat as approved by the
Service.

(vi) Conduct the following wildfire
suppression activities:

(A) Activities necessary to maintain
the minimum clearance (defensible
space) requirement from any occupied
dwelling, occupied structure, or to the
property line, whichever is nearer, to
provide reasonable fire safety and to
reduce wildfire risks consistent with the
State of California fire codes or local fire
codes/ordinances.

(B) Fire management actions (e.g.,
prescribed burns, hazardous fuel
reduction activities) on protected/
preserve lands to maintain, protect, or
enhance habitat occupied by Stephens’
kangaroo rat. These activities are to be
coordinated with and reported to the
Service in writing and approved the first
time an individual or agency undertakes
them.

(C) Maintenance of existing fuel
breaks.

(D) Firefighting activities associated
with actively burning wildfires to
reduce risk to life or property.

(vii) Remove nonnative, invasive, or
noxious plants for the purpose of

Stephens’ kangaroo rat conservation as
approved by the Service. This includes
noxious weed control and other
vegetation reduction in the course of
habitat management and restoration to
benefit Stephens’ kangaroo rat,
including mechanical and chemical
control, provided that these activities
are conducted in a manner consistent
with Federal and applicable State laws,
including Environmental Protection
Agency label restrictions for herbicide
application.

(viii) Implement activities conducted
as part of a plan developed in
coordination with the Service or the
California Department of Fish and
Wildlife that are for the purpose of
Stephens’ kangaroo rat conservation.

Martha Williams,

Principal Deputy Director, Exercising the
Delegated Authority of the Director, U.S. Fish
and Wildlife Service.

[FR Doc. 2022—-03317 Filed 2-16-22; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-HQ-ES-2021-0138;
FF09E21000 FXES1111090FEDR 223]

RIN 1018-BG58

Endangered and Threatened Wildlife
and Plants; Adding Rice’s Whale to
and Updating Three Humpback Whale
Entries on the List of Endangered and
Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), in
accordance with the Endangered
Species Act of 1973, as amended (Act),
are amending the List of Endangered
and Threatened Wildlife (List) by
adding Rice’s whale (Balaenoptera
ricei). We are also updating the entries
for the Central America, Mexico, and
Western North Pacific distinct
population segments (DPSs) of
humpback whales (Megaptera
novaeangliae) to reflect the designation
of critical habitat for these DPSs. These
amendments are based on previously
published determinations by the
National Marine Fisheries Service
(NMFS) of the National Oceanic and
Atmospheric Administration,
Department of Commerce, which has
jurisdiction for these species.

DATES:

Effective date: This rule is effective
February 17, 2022.

Applicability date: The Rice’s whale
listing was applicable as of October 22,
2021. The humpback whale critical
habitat designations were applicable as
of May 21, 2021.

FOR FURTHER INFORMATION CONTACT:
Caitlin Snyder, Chief, Branch of
Domestic Listing, U.S. Fish and Wildlife
Service, MS: ES, 5275 Leesburg Pike,
Falls Church, VA 22041-3803;
telephone 703-358-2171.

SUPPLEMENTARY INFORMATION:

Background

In accordance with the Act (16 U.S.C.
1531 et seq.) and Reorganization Plan
No. 4 of 1970 (35 FR 15627; October 6,
1970), NMFS has jurisdiction over the
marine taxa specified in this rule. Under
section 4(a)(2) of the Act, NMFS must
decide whether a species under its
jurisdiction should be classified as an
endangered species or a threatened
species. Under section 4(a)(3)(A)(i) of
the Act, NMFS must designate any
habitat of endangered or threatened
species which is then considered to be
critical habitat. NMFS makes these
determinations and critical habitat
designations via its rulemaking process.
We, the Service, are then responsible for
publishing final rules to amend the List
in title 50 of the Code of Federal
Regulations (CFR) at 50 CFR 17.11(h).

On December 8, 2016, NMFS
published a proposed rule to list the
Gulf of Mexico Bryde’s whale as an
endangered species (81 FR 88639).
NMEFS solicited public comments on the
proposed rule for 75 days (81 FR 88639,
December 8, 2016; 81 FR 92760,
December 20, 2016; 82 FR 9707,
February 8, 2017) and accepted public
comments during a public hearing on
January 19, 2017. NMFS addressed all
public comments received in response
to the proposed rule in its April 15,
2019, final rule (84 FR 15446) to list the
Gulf of Mexico Bryde’s whale as an
endangered species. NMFS determined
that the Gulf of Mexico Bryde’s whale
is an unnamed subspecies of Bryde’s
whales (Balaenoptera edeni). The listing
of the Gulf of Mexico Bryde’s whale
went into effect on May 15, 2019. We
did not publish an administrative action
at that time to add the Gulf of Mexico
Bryde’s whale to the List at 50 CFR
17.11(h).

On August 23, 2021, NMFS published
a direct final rule (86 FR 47022) to
revise the taxonomy and common name
of Balaenoptera edeni (unnamed
subspecies; Bryde’s Whale—Gulf of
Mexico subspecies) to reflect the most
recently accepted scientific name, in
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accordance with 50 CFR 224.101(e).
Based on the best scientific data
available at that time, NMFS determined
that revising the entry at 50 CFR
224.101(h) was warranted as follows:
Change the common name from Bryde’s
whale (Gulf of Mexico subspecies) to
Rice’s whale, change the scientific name
from Balaenoptera edeni (unnamed
subspecies) to Balaenoptera ricei, and
change the description of the listed
entity from Bryde’s whales that breed
and feed in the Gulf of Mexico to
“wherever found.” NMFS provided an
opportunity for the public to submit
significant adverse comments in
response to the direct final rule; they
received none. The direct final rule
went into effect on October 22, 2021. By
publishing this final rule, we are taking
the necessary administrative step to
amend the List at 50 CFR 17.11(h) to
include the Rice’s whale.

We are also updating the entries on
the List for the Central America,
Mexico, and Western North Pacific
DPSs of humpback whales to reflect the
designation of critical habitat for these
three DPSs. On October 9, 2019, NMFS
published a proposed rule (84 FR
54354) identifying critical habitat for
these three DPSs of humpback whales
and solicited public comments on the
proposed rule through January 31, 2020
(see 84 FR 65346, November 27, 2019).
NMFS also solicited public comments at
six public hearings (84 FR 55530,
October 17, 2019; 84 FR 65346,
November 27, 2019). NMFS addressed

The humpback whale critical habitat
designations went into effect on May 21,
2021. By publishing this final rule, we
are taking the necessary administrative
step to codify these changes in the List
at 50 CFR 17.11(h).

Administrative Procedure Act

Because NMFS provided an
opportunity for public comment on the
proposed rules for these taxa, and
because this action of the Service to
amend the List in accordance with the
determinations by NMFS is
nondiscretionary, the Service finds good
cause that the notice and public
comment procedures of 5 U.S.C. 553(b)
are unnecessary for this action. We also
find good cause under 5 U.S.C. 553(d)(3)
to make this rule effective immediately.
The NMFS rules extended protection
under the Act to these species by listing
Rice’s whale in 50 CFR part 224 and
designating critical habitat for the
Central America, Mexico, and Western
North Pacific DPSs of humpback whales
in 50 CFR part 226; this rule is an
administrative action to add one species
to, and update the entries of three
species on, the List at 50 CFR 17.11(h).
The public would not be served by
delaying the effective date of this
rulemaking action.

Required Determinations
National Environmental Policy Act

We have determined that an
environmental assessment, as defined

4(a) of the Act. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
CFR, as set forth below.

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 42014245, unless otherwise
noted.

m 2. Amend §17.11, in paragraph (h),
the List of Endangered and Threatened
Wildlife, under mammals, by:

m a. Revising the entries for “Whale,
humpback [Central America DPS],”
“Whale, humpback [Mexico DPS],” and
“Whale, humpback [Western North
Pacific DPS];” and

m b. Adding an entry in alphabetical
order for “Whale, Rice’s”.

The revisions and addition read as
follows:

all public comments received in its under the authority of the National § ?I<71.I-'|f1 Endangered and threatened
April 21, 2021, final rule (86 FR 21082)  Environmental Policy Act of 1969, need witdli i' . . .
designating critical habitat for these not be prepared in connection with
three DPSs. regulations adopted pursuant to section (h)* * *
Common name Scientific name Where listed Status Listing citations and applicable rules
MAMMALS
Whale, humpback [Central ~ Megaptera novaeangliae .. Central America DPS— E 35 FR 8491, 6/2/1970; 35 FR 18319,

America DPS].

Whale, humpback [Mexico
DPS].

Whale, humpback [West-
ern North Pacific DPS].

Megaptera novaeangliae ..

Megaptera novaeangliae ..

see 50 CFR 224.101.

Mexico DPS—see 50 CFR T
223.102.
Western North Pacific E

DPS—see 50 CFR
224.101.

12/2/1970; 81 FR 62260, 9/8/2016;N
81 FR 93639, 12/21/2016; 87 FR [IN-
SERT Federal Register PAGE
WHERE THE DOCUMENT BEGINS],
2/17/2022; 50 CFR 226.227.CH

35 FR 8491, 6/2/1970; 35 FR 18319,
12/2/1970; 81 FR 62260, 9/8/2016;N
81 FR 93639, 12/21/2016; 87 FR [IN-
SERT Federal Register PAGE
WHERE THE DOCUMENT BEGINS],
2/17/2022; 50 CFR 223.213; 50 CFR
223.214; 50 CFR 226.227.CH

35 FR 8491, 6/2/1970; 35 FR 18319,
12/2/1970; 81 FR 62260, 9/8/2016;N
81 FR 93639, 12/21/2016; 87 FR [IN-
SERT Federal Register PAGE
WHERE THE DOCUMENT BEGINS],
2/17/2022; 50 CFR 224.103; 50 CFR
226.227.cH
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Common name Scientific name Where listed Status Listing citations and applicable rules
Whale, Rice’s .......cccceennne. Balaenoptera ricei ............ Wherever found ................ E 84 FR 15446, 4/15/2019; 86 FR 47022,
8/23/2021;N 87 FR [INSERT Federal
Register PAGE WHERE THE DOC-
UMENT BEGINS], 2/17/2022.
Martha Williams, (Magnuson-Stevens Act; 16 U.S.C. 1801  System and the North Carolina Tagging

Principal Deputy Director, Exercising the
Delegated Authority of the Director, U.S. Fish
and Wildlife Service.

[FR Doc. 2022—03114 Filed 2—16—22; 8:45 am|
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 180117042-8884—-02; RTID
0648-XB791]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure of the
Atlantic bluefin tuna Angling category
southern area large medium and giant
fishery for 2022.

SUMMARY: NMFS closes the southern
area Angling category fishery for large
medium and giant (“trophy” (i.e.,
measuring 73 inches (185 cm) curved
fork length or greater)) Atlantic bluefin
tuna (BFT). This action applies to
Highly Migratory Species (HMS)
Angling category permitted vessels and
Atlantic HMS Charter/Headboat
permitted vessels when fishing
recreationally.

DATES: Effective 11:30 p.m., local time,
February 12, 2022, through December
31, 2022.

FOR FURTHER INFORMATION CONTACT:
Larry Redd, Jr., larry.redd@noaa.gov,
301-427-8503, Nicholas Velseboer,
nicholas.velshoer@noaa.gov, 978—-281—
9260, or Thomas Warren,
thomas.warren@noaa.gov, 978-281—
9347.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries, including BFT fisheries,
are managed under the authority of the
Atlantic Tunas Convention Act (ATCA;
16 U.S.C. 971 et seq.) and the
Magnuson-Stevens Fishery
Conservation and Management Act

et seq.). The 2006 Consolidated Atlantic
HMS Fishery Management Plan (FMP)
and its amendments are implemented
by regulations at 50 CFR part 635.
Section 635.27 divides the U.S. BFT
quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
and as implemented by the United
States among the various domestic
fishing categories, per the allocations
established in the 2006 Consolidated
HMS FMP and its amendments. NMFS
is required under the Magnuson-Stevens
Act to provide U.S. fishing vessels with
a reasonable opportunity to harvest
quotas under relevant international
fishery agreements such as the ICCAT
Convention, which is implemented
domestically pursuant to ATCA.

Under § 635.28(a)(1), NMFS files a
closure notice with the Office of the
Federal Register for publication when a
BFT quota (or subquota) is reached or is
projected to be reached. Retaining,
possessing, or landing BFT under that
quota category is prohibited on and after
the effective date and time of a closure
notice for that category, for the
remainder of the fishing year, until the
opening of the subsequent quota period
or until such date as specified.

The 2022 BFT fishing year, which is
managed on a calendar-year basis and
subject to an annual calendar-year
quota, began January 1, 2022. The
Angling category season opened January
1, 2022, and continues through
December 31, 2022. The Angling
category baseline quota is 232.4 metric
tons (mt), of which 5.3 mt is allocated
for the harvest of large medium and
giant (trophy) BFT by vessels fishing
under the Angling category quota, with
1.8 mt allocated for each of the
following areas: North of 39°18’ N lat.
(off Great Egg Inlet, NJ); south of 39°18’
N lat. and outside the Gulf of Mexico
(the “southern area’’); and in the Gulf of
Mexico. Trophy BFT measure 73 inches
(185 cm) curved fork length or greater.

Angling Category Large Medium and
Giant Southern “Trophy’’ Fishery
Closure

Based on landings data from the
NMFS Automated Catch Reporting

Program, as well as average catch rates
and anticipated fishing conditions,
NMEFS projects the Angling category
southern area trophy BFT subquota of
1.8 mt will be reached shortly.
Therefore, retaining, possessing, or
landing large medium or giant (i.e.,
measuring 73 inches (185 cm) curved
fork length or greater) BFT south of
39°18’ N lat. and outside the Gulf of
Mexico by persons aboard Angling
category permitted vessels and Atlantic
HMS Charter/Headboat permitted
vessels (when fishing recreationally)
must cease at 11:30 p.m. local time on
February 12, 2022. This closure will
remain effective through December 31,
2022. This action applies to Angling
category permitted vessels and Atlantic
HMS Charter/Headboat permitted
vessels when fishing recreationally for
BFT, and is taken consistent with the
regulations at § 635.28(a)(1). This action
is intended to prevent overharvest of the
Angling category southern area trophy
BFT subquota.

If needed, subsequent Angling
category adjustments will be published
in the Federal Register. Information
regarding the Angling category fishery
for Atlantic tunas, including daily
retention limits for BFT measuring 27
inches (68.5 cm) to less than 73 inches
(185 cm) and any further Angling
category adjustments, is available at
hmspermits.noaa.gov or by calling (978)
281-9260. HMS Angling and HMS
Charter/Headboat permit holders may
catch and release (or tag and release)
BFT of all sizes, subject to the
requirements of the catch-and-release
and tag-and-release programs at
§635.26. Anglers are also reminded that
all BFT that are released must be
handled in a manner that will maximize
survival, and without removing the fish
from the water, consistent with
requirements at § 635.21(a)(1). For
additional information on safe handling,
see the “Careful Catch and Release”
brochure available at https://
www.fisheries.noaa.gov/resource/
outreach-and-education/careful-catch-
and-release-brochure/.

HMS Charter/Headboat and Angling
category vessel owners are required to
report the catch of all BFT retained or


https://www.fisheries.noaa.gov/resource/outreach-and-education/careful-catch-and-release-brochure/
https://www.fisheries.noaa.gov/resource/outreach-and-education/careful-catch-and-release-brochure/
https://www.fisheries.noaa.gov/resource/outreach-and-education/careful-catch-and-release-brochure/
https://www.fisheries.noaa.gov/resource/outreach-and-education/careful-catch-and-release-brochure/
mailto:nicholas.velsboer@noaa.gov
mailto:thomas.warren@noaa.gov
mailto:larry.redd@noaa.gov
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discarded dead, within 24 hours of the
landing(s) or end of each trip, by
accessing hmspermits.noaa.gov, using
the HMS Catch Reporting app, or calling
(888) 872—8862 (Monday through Friday
from 8 a.m. until 4:30 p.m.).

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act and regulations at 50 CFR part 635
and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
NMFS finds that it is impracticable and
contrary to the public interest to provide
prior notice of, and an opportunity for
public comment on, this action for the
following reasons:

The regulations implementing the
2006 Consolidated HMS FMP and its
amendments provide for inseason
adjustments and fishery closures to
respond to the unpredictable nature of
BFT availability on the fishing grounds,
the migratory nature of this species, and
the regional variations in the BFT
fishery. This fishery is currently
underway and delaying this action
could result in excessive trophy BFT
landings that may result in future
potential quota reductions for the
Angling category, depending on the
magnitude of a potential Angling
category overharvest. NMFS must close
the southern area trophy BFT fishery
before additional landings of these sizes
of BFT occur. Therefore, the AA finds
good cause under 5 U.S.C. 553(b)(B) to
waive prior notice and the opportunity
for public comment. For all of the above
reasons, there is good cause under 5
U.S.C. 553(d) to waive the 30-day delay
in effectiveness.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: February 11, 2022.
Ngagne Jafnar Gueye,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2022-03389 Filed 2—11-22; 4:15 pm]
BILLING CODE 3510-22-P

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; adjustment to
specifications; correction.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 220210-0043; RIN 0648—-BL07]

Revisions to Framework Adjustment
61 to the Northeast Multispecies
Fishery Management Plan and Sector
Annual Catch Entitlements; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

SUMMARY: This final rule distributes
sector allocation carried over from
fishing year 2020 into fishing year 2021
and corrects the regulations
implementing Framework Adjustment
61 to the Northeast Multispecies Fishery
Management Plan. This action is
necessary to correct regulatory errors
and to allocate carryover quota to
sectors. The carryover adjustments are
routine and formulaic, and industry
expects them each year.

DATES: The correction to 50 CFR 648.85
is effective February 16, 2022. The
distribution of sector allocation carried
over into fishing year 2021 is effective
February 16, 2022, through April 30,
2022.

FOR FURTHER INFORMATION CONTACT:
Spencer Talmage, Fishery Management
Specialist, (978) 281-9232.
SUPPLEMENTARY INFORMATION: On ]uly
28, 2021, we published a final rule
approving Framework Adjustment 61 to
the Northeast Multispecies Fishery
Management Plan (FMP) (86 FR 40353),
which set or adjusted 2021-2023 annual
catch limits (ACL) for 17 of the 20
groundfish stocks, and 2021 ACLs for
three shared U.S./Canada stocks.
Framework 61 also approved and
implemented the Universal Sector
Exemption for Acadian Redfish
(Redfish). This rule distributes unused
sector quota carried over from fishing
year 2020 and corrects a regulatory error
which incorrectly defines the
boundaries of the Redfish Exemption
Area and Redfish Exemption Area
Seasonal Closure II.

Sector Carryover Allocations From
Fishing Year 2019

Carryover regulations at 50 CFR
648.87(b)(1)(i)(C) allow each groundfish
sector to carry over an amount of
unused Annual Catch Entitlement (ACE)
equal to 10 percent of the sector’s
original ACE for each stock (except for
Georges Bank [GB] yellowtail flounder)
that is unused at the end of the fishing
year into the following fishing year. We
are required to adjust ACE carryover to
ensure that the total unused ACE
combined with the overall sub-ACL
does not exceed the Acceptable
Biological Catch (ABC) for the fishing
year in which the carryover may be
harvested. We have completed 2020
fishing year data reconciliation with
sectors and determined final 2020
fishing year sector catch and the amount
of allocation that sectors may carry over

from the 2020 to the 2021 fishing year.
Unused ACE from fishing year 2020
available to carry over to 2021 was
reduced for the following stocks:
Georges Bank (GB) cod; GB haddock;
Gulf of Maine (GOM) haddock;
Southern New England/Mid-Atlantic
(SNE/MA) yellowtail flounder; Cape
Cod/GOM yellowtail flounder;
American plaice; witch flounder; GB
winter flounder; GOM winter flounder;
SNE/MA winter flounder; redfish; white
hake; and pollock. Complete details on
carryover reduction percentages can be
found at: https://www.greateratlantic.
fisheries.noaa.gov/ro/fso/reports/h/
groundfish_catch_accounting.

Table 1 includes the maximum
amount of allocation that sectors may
carry over from the 2020 to the 2021
fishing year. Table 2 includes the de
minimis amount of carryover for each
sector for the 2021 fishing year. If the
overall ACL for any allocated stock is
exceeded for the 2021 fishing year, the
allowed carryover harvested by a sector,
minus the pounds in the sector’s de
minimis amount, will be counted
against its allocation to determine
whether an overage subject to an
accountability measure occurred. Tables
3 and 4 list the final ACE available to
sectors for the 2021 fishing year,
including finalized carryover amounts
for each sector, as adjusted down when
necessary to equal each stock’s ABC.

Correction to Redfish Exemption Areas

The Redfish Exemption Program
defined at § 648.85(e)(1) allows sector
vessels to target redfish using a 5.5-inch
(14.0-centimeter (cm)) mesh codend
within the Redfish Exemption Area,
defined in the regulations at
§648.85(e)(1)(ii). Also included in the
regulations for the Redfish Exemption
Program are two seasonal closure areas
in which no vessel may participate in
the Redfish Exemption Program. These
are the Redfish Exemption Area Cod
Closure defined at § 648.85(e)(1)(ii)(A)
and the Redfish Exemption Area
Seasonal Closure II defined at
§648.85(e)(1)(ii)(B).

Portions of the boundaries for both
the Redfish Exemption Area and the
Redfish Exemption Area Seasonal
Closure II follow the boundaries of the
U.S. Exclusive Economic Zone (EEZ).
The regulations that currently list the
points delineating these areas state that
the areas are defined by straight lines
connecting the following points in the
order stated. For both areas, when
straight lines are drawn between points
located on the U.S. EEZ and preceding
or subsequent points, the boundaries of
the areas that result do not follow the
boundaries of the U.S. EEZ as intended.


https://www.greateratlantic.fisheries.noaa.gov/ro/fso/reports/h/groundfish_catch_accounting
https://www.greateratlantic.fisheries.noaa.gov/ro/fso/reports/h/groundfish_catch_accounting
https://www.greateratlantic.fisheries.noaa.gov/ro/fso/reports/h/groundfish_catch_accounting
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As a result, small portions of the
Redfish Exemption Area and Redfish
Exemption Area Seasonal Closure II
currently extend past the boundary of
the U.S. EEZ, into Canadian waters.

This rule corrects this error by
revising the regulations at
§648.85(e)(1)(ii) and § 648.85(e)(1)(ii)(B)
to correctly state that the lines

connecting points located on the U.S.
EEZ follow the boundary of the U.S.
EEZ.

Though the erroneous definitions for
the Redfish Exemption Area and
Redfish Exemption Area Seasonal
Closure II extended these areas past the
U.S. EEZ into Canadian waters, they did
not authorize vessels to fish in Canadian

waters. The correction being
implemented by this rule, as a result,
does not change any operational aspect
of the Redfish Exemption Program.
Instead, it is an administrative change
designed to ensure regulations are
written accurately and to reduce
confusion.

BILLING CODE 3510-22-P
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NEFS 4 0 9,773 5,180 0 543,722 193,158 0 61 5.333 30,760 13,961 280 2,601 371 43,523 2,554 151,973
NEFS 5 0 633 0 0 76,224 77 0 544 171 1,397 884 177 3 4,513 171 256 941
NEFS 6 0 4,166 1,913 0 335,199 95,904 0 139 3,799 14,815 9,527 697 1,785 714 80,586 15,479 81,206
NEFS 7 0 3,816 510 0 219,355 39,487 0 55 1,054 9,731 3,315 3,208 99 1,092 30,411 7,266 37,814
NEFES 8 0 11,010 738 0 723,744 15,839 0 192 5,474 10,544 5,793 9,680 1,720 3,625 10,814 3,657 26,651
NEES 10 0 694 1.500 0 16,518 27.904 0 15 3,573 3.495 3.225 4 3,188 225 3.962 1,765 16.898
NEFS 11 0 526 7,499 0 3,257 62,453 0 0 2,106 5,492 2,529 1 746 8 22,989 11,039 197,132
NEFS 12 0 830 1.742 0 8.761 22.060 0 0 6,542 1.625 894 0 2,639 81 2.682 963 17.163
NEFS 13 0 15,608 473 0 1,914,135 21,091 0 634 5,440 27,537 14,551 7,034 750 5,864 51,879 7,624 58,560
SHSI1 0 2,997 1,805 0 211,991 83.214 0 3 1.814 17,332 6.096 842 1.151 281 35,386 15,167 59.532
SHS2 0 3,233 2,937 0 115,913 67,454 0 83 3,474 10,954 4,673 1,471 1,513 1,294 36,748 14,738 138,355
SHS3 0 30,802 5,466 0 3,165,469 712,483 0 359 12,605 97,318 43,852 11,971 1,636 11,425 480,629 69,394 562,369
Total 0 127,861 55,787 0 9,146,972 2,096,587 0| 2,197 | 79,360 | 310,842 152,109 | 37,470 | 33,001 33,061 1,122,143 | 233,681 2,151,704

Georges Bank Cod Fixed Gear Sector (FGS), Maine Coast Community Sector (MCCS), Mooncusser Sector (MOON), Maine Permit Bank (MPB), New Hampshire
Permit Bank (NHPB), Northeast Coastal Communities Sector (NCCS), Northeast Fishery Sectors (NEFS), and Sustainable Harvest Sector (SHS)
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