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Presidential Documents

Title 3—

The President

Proclamation 10405 of May 31, 2022

Adjusting Imports of Aluminum Into the United States

By the President of the United States of America

A Proclamation

1. On January 19, 2018, the Secretary of Commerce (Secretary) transmitted
to the President a report on the Secretary’s investigation into the effect
of imports of aluminum articles on the national security of the United
States under section 232 of the Trade Expansion Act of 1962, as amended
(19 U.S.C. 1862). The Secretary found and advised the President of his
opinion that aluminum articles are being imported into the United States
in such quantities and under such circumstances as to threaten to impair
the national security of the United States.

2. In Proclamation 9704 of March 8, 2018 (Adjusting Imports of Aluminum
Into the United States), the President concurred in the Secretary’s finding
that aluminum articles are being imported into the United States in such
quantities and under such circumstances as to threaten to impair the national
security of the United States, and decided to adjust the imports of aluminum
articles by imposing a 10 percent ad valorem tariff on such articles imported
from all countries except Canada and Mexico. The proclamation further
stated that any country with which we have a security relationship is wel-
come to discuss with the United States alternative ways to address the
threatened impairment of the national security caused by imports from that
country, and noted that, should the United States and any such country
arrive at a satisfactory alternative means to address the threat to the national
security such that the President determines that imports from that country
no longer threaten to impair the national security, the President may remove
or modify the restriction on aluminum articles imports from that country
and, if necessary, adjust the tariff as it applies to other countries, as the
national security interests of the United States require.

3. The United States has successfully concluded discussions with the United
Kingdom (UK) on satisfactory alternative means to address the threatened
impairment to our national security posed by aluminum articles imports
from the UK. The United States and the UK have agreed to expand coordina-
tion involving trade remedies and customs matters, monitor bilateral steel
and aluminum trade, cooperate on addressing non-market excess capacity
and carbon intensity in these sectors, annually review their arrangement
and their ongoing cooperation, and confer on market-distorting influence
or ownership in the steel and aluminum industries. The United States will
monitor the implementation and effectiveness of the measures agreed upon
with the UK in addressing our national security needs, and I may revisit
this determination, as appropriate.

4. The United States will implement a number of actions, including a
tariff-rate quota that restricts the quantity of aluminum articles imported
into the United States from the UK without the application of the tariff
proclaimed in Proclamation 9704. Under the arrangement, aluminum articles,
except semi-finished wrought aluminum articles, that are accompanied by
a certificate of analysis are eligible for in-quota treatment. In order to be
eligible for in-quota treatment, semi-finished wrought aluminum articles must
be accompanied by a certificate of analysis and must not contain primary
aluminum from the People’s Republic of China, the Russian Federation,
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or the Republic of Belarus. In my judgment, these measures will provide
an effective, long-term alternative means to address any contribution by
UK aluminum articles imports to the threatened impairment to our national
security by restraining aluminum articles imports to the United States from
the UK, limiting transshipment, and discouraging excess capacity and excess
aluminum production. In light of this agreement, I have determined that
specified volumes of eligible aluminum articles imports from the UK will
no longer threaten to impair the national security and have decided to
exclude such imports from the UK up to a designated quota from the
tariff proclaimed in Proclamation 9704. The United States will monitor
the implementation and effectiveness of the tariff-rate quota and other meas-
ures agreed upon with the UK in addressing our national security needs,
and I may revisit this determination, as appropriate.

5. The alternative means, including the tariff-rate quota, are consistent with
the recommendations specified in the original investigation into the effect
of imports of aluminum articles on the national security of the United
States under section 232 of the Trade Expansion Act of 1962, as amended.
The agreed-upon aggregate tariff-rate quota volume, totaling 900 metric tons
of unwrought aluminum, 11,400 metric tons of semi-finished wrought alu-
minum other than foil, and 9,300 metric tons of foil, is consistent with
the objective of reaching and sustaining a sufficient capacity utilization
rate in the domestic aluminum industry.

6. In light of my determination to adjust the tariff proclaimed in Proclamation
9704 as applied to eligible aluminum articles imports from the UK, I have
considered whether it is necessary and appropriate in light of our national
security interests to make any corresponding adjustments to such tariff as
it applies to other countries. I have determined that it is necessary and
appropriate, at this time, to maintain the current tariff level as it applies
to other countries.

7. Section 232 of the Trade Expansion Act of 1962, as amended, authorizes
the President to adjust the imports of an article and its derivatives that
are being imported into the United States in such quantities or under such
circumstances as to threaten to impair the national security.

8. Section 604 of the Trade Act of 1974, as amended (19 U.S.C. 2483),
authorizes the President to embody in the Harmonized Tariff Schedule of
the United States (HTSUS) the substance of statutes affecting import treat-
ment, and actions thereunder, including the removal, modification, continu-
ance, or imposition of any rate of duty or other import restriction.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by the authority vested in me by the Constitution and the
laws of the United States of America, including section 232 of the Trade
Expansion Act of 1962, as amended, section 301 of title 3, United States
Code, and section 604 of the Trade Act of 1974, as amended, do hereby
proclaim as follows:

(1) To establish a tariff-rate quota on imports of eligible aluminum articles
from the UK as set forth in paragraph 4 of this proclamation, U.S. Note
19 of subchapter III of chapter 99 of the HTSUS is amended as provided
for in the Annex to this proclamation. Imports of aluminum articles from
the UK in excess of the tariff-rate quota quantities shall remain subject
to the duties imposed by clause 2 of Proclamation 9704, as amended. The
Secretary, in consultation with the United States Trade Representative and
the Secretary of Homeland Security, shall recommend to the President,
as warranted, updates to the in-quota volumes contained in the Annex
to this proclamation. Aluminum articles from the UK imported under an
exclusion granted pursuant to clause 3 of Proclamation 9704, as amended,
shall count against the in-quota volume of the tariff-rate quota established
in clause 1 of this proclamation.

(2) Clause 2 of Proclamation 9704, as amended, is further amended in
the second sentence by deleting “and” before “(h)” and inserting before
the period at the end: “, and (i) on or after 12:01 a.m. eastern daylight
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Billing code 3395-F2-P

time on June 1, 2022, from all countries except Argentina, Australia, Canada,
Mexico, and from the member countries of the European Union through
11:59 p.m. eastern standard time on December 31, 2023, and from the
United Kingdom, for aluminum articles covered by headings 9903.85.25
through 9903.85.44, inclusive.”

(3) Aluminum articles eligible for treatment under clause 1 of this procla-
mation must be accompanied by a certificate of analysis in order to receive
such treatment. Eligible semi-finished wrought aluminum articles must not
contain primary aluminum from the People’s Republic of China, the Russian
Federation, or the Republic of Belarus. The Secretary, in consultation with
the Secretary of Homeland Security and the United States Trade Representa-
tive, is authorized to take such actions as are necessary to ensure compliance
with this requirement. Failure to comply could result in applicable remedies
or penalties under United States law.

(4) The modifications to the HTSUS made by clause 1 of this proclamation
shall be effective with respect to goods entered for consumption, or with-
drawn from warehouse for consumption, on or after 12:01 a.m. eastern
daylight time on June 1, 2022, and shall continue in effect, unless such
actions are expressly reduced, modified, or terminated.

(5) Any imports of aluminum articles from the UK that were admitted
into a U.S. foreign trade zone under “privileged foreign status” as defined
in 19 CFR 146.41, prior to 12:01 a.m. eastern daylight time on June 1,
2022, shall be subject upon entry for consumption made on or after 12:01
a.m. eastern daylight time on June 1, 2022, to the provisions of the tariff-
rate quota in effect at the time of the entry for consumption.

(6) Any provision of previous proclamations and Executive Orders that
is inconsistent with the actions taken in this proclamation is superseded
to the extent of such inconsistency.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-

i
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ANNEX

Modifications to Chapter 99 of the Harmonized Tariff Schedule
of the United States

Effective with respect to products of the United Kingdom that are entered for consumption, or
withdrawn from warehouse for consumption, on or after 12:01 a.m. eastern daylight time on
June 1, 2022, subchapter lll of chapter 99 of the Harmonized Tariff Schedule of the United
States is hereby modified as follows:

1. Subdivision (a) of U.S. note 19 to such subchapter is modified by adding the following

“(vi)

new subdivision at the end thereof:

Subheadings 9903.85.50 through 9903.85.66, inclusive, set forth the ordinary customs
duty treatment for the aluminum products (as enumerated in subdivision (b) of this
note) of the United Kingdom under tariff-rate quotas administered by the Department
of Commerce. Subheadings 9903.85.50 through 9903.85.66 shall be subject to any
aggregate annual quantity established for each such subheading, including any other
limitations that may be announced, in addition to the aggregate annual quantity set
forth in the superior text to any such subheading, all as set forth on the Internet site of
the Department of Commerce at the following link: https://bis.doc.gov/232-aluminum.
No entries of any semi-finished (wrought) aluminum products under subheadings
9903.85.53 through 9903.85.66, inclusive, shall contain primary aluminum that is the
product of the People’s Republic of China, Russia or Belarus. No entry of such aluminum
products under subheadings 9903.85.50 through 9903.85.66, inclusive, during any of
the periods January through June or July through December in any year shall be allowed
that is in excess of the quantity that may be allocated by the Department of Commerce,
as set forth on the Internet site of such Department as noted herein. No claim for entry
under any provision of chapter 98 or of subchapter Il of chapter 99 shall be allowed to
reduce or prevent the application of an additional duty provided for under this note. A
Certificate of Analysis for a smelted (unalloyed) primary aluminum used in a product
imported under the above subheadings, or such other information as may required by
U.S. Customs and Border Protection, must be supplied by the importer in order to make
entry under this subdivision.”

The article description of heading 9903.85.01 is modified by striking “and” and by
inserting after “9903.85.44” the phrase “and subheadings 9903.85.50 through
9903.85.66".

The article description of heading 9903.85.03 is modified by inserting before “or any
exclusions” the phrase “of the United Kingdom”.
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9903.85.50

9903.85.51

9903.85.52

9903.85.53

9903.85.54

9903.85.55

9903.85.56

Aluminum products of the United Kingdom, when such products
are covered by an exclusion granted by the Secretary of
Commerce under note 19(c) to this subchapter, provided that
such goods shall be counted toward any quantitative limitation
applicable to any such product until such limitation has

Aluminum products of the United Kingdom, not described in
heading 9903.85.50 to this subchapter and entered under the
terms provided in U.S. note 19 to this subchapter:
Unwrought aluminum products specified in U.S. note
19(b)(i) to this subchapter, when entered in aggregate
annual quantities not to exceed 0.9 thousand metric tons
(TMT):
Unwrought aluminum, not alloyed (provided
for in subheading 7601.10.30 or 7601.10.60) ........

Other unwrought products, alloyed (provided
for in subheading 7601.20.30, 7601.20.60 or
7601.20.90) c..eveeeiieerieeeeeeeee et

Other aluminum products (other than foil), specified in
U.S. note 19(b)(ii) through 19(b)(v) to this subchapter,
when entered in aggregate annual quantities not to
exceed 11.4 TM:
Bars, rods and profiles of aluminum, not alloyed
(provided for in subheading 7604.10.10,
7604.10.30 or 7604.10.50) ..cceeevveeeeiiieeeeieeens

Hollow profiles of aluminum alloys (provided
for in subheading 7604.21.00) ........cccovveeueennnee

Bars, rods, and solid profiles, alloyed (provided
for in subheading 7604.29.10, 7604.29.30 or
7604.29.50) ..o

Wire of aluminum, of which the maximum
cross-sectional dimension exceeds 7 mm
(provided for in subheading 7605.11.00 or
7605.21.00) .o

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading
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9903.85.57

9903.85.58

9903.85.59

9903.85.60

9903.85.61

9903.85.62

9903.85.63

9903.85.64

9903.85.65

Other wire of aluminum (provided for in
subheading 7605.19.00 or 7605.29.00) ...............

Products meeting the requirements of note
1(d) to chapter 76 and with a thickness of
more than 6.3 mm (described in statistical
reporting number 7606.11.3030,

7606.12.3015, 7606.12.3025, 7606.12.3035,
7606.91.3055, 7606.91.6055, 7606.92.3025 or
7606.92.6055) ..eoeieiriieeeieeeeee e

Products meeting the requirements of note
1(d) to chapter 76 and with a thickness of
6.3 mm or less (described in

statistical reporting number 7606.11.3060,
7606.12.3091, 7606.12.3096, 7606.91.3095,

7606.91.6095, 7606.92.3035 or 7606.92.6095) ..

Aluminum alloy can stock (described in
statistical reporting number 7606.12.3045 or
7606.12.3055) ..eoveeieeieieeieniieie e

Pipes and tubes of aluminum, seamless
(described in statistical reporting number
7608.10.0030 or 7608.20.0030) ....ecevvveeervreannne

Pipes and tubes of aluminum, other than
seamless (described in statistical reporting

number 7608.10.0090 or 7608.20.0090)..........

Tube or pipe fittings of aluminum (for
example, couplings, elbows, sleeves)
(described in statistical reporting number
7609.00.0000) ..eeeeeeveeeeireeeerereeeee e

Castings or forgings of aluminum (described
in statistical reporting number 7616.99.5160
0r 7616.99.5170) ...evvieeeieeeeeeeeee e

Aluminum foil, when entered in aggregate annual
quantities not to exceed 9.3 TMT:

Aluminum foil, not backed (described in
statistical reporting number 7607.11.3000,
7607.11.6010, 7607.11.6090, 7607.11.9030,

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading
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9903.85.66

7607.11.9060, 7607.11.9090, 7607.19.1000,
7607.19.3000 or 7607.19.6000) .......ccecververuenne.

Aluminum foil, backed (described in statistical
reporting number 7607.20.1000 or
7607.20.5000) ...oooereerieeiieereeiie e

The duty provided
in the applicable
subheading

The duty provided
in the applicable
subheading”

[FR Doc. 2022-12097
Filed 6-2-22; 8:45 am]
Billing code 7020-02—C
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Presidential Documents

Proclamation 10406 of May 31, 2022

Adjusting Imports of Steel Into the United States

By the President of the United States of America

A Proclamation

1. On January 11, 2018, the Secretary of Commerce (Secretary) transmitted
to the President a report on the Secretary’s investigation into the effect
of imports of steel mill articles (steel articles) on the national security
of the United States under section 232 of the Trade Expansion Act of
1962, as amended (19 U.S.C. 1862). The Secretary found and advised the
President of his opinion that steel articles are being imported into the
United States in such quantities and under such circumstances as to threaten
to impair the national security of the United States.

2. In Proclamation 9705 of March 8, 2018 (Adjusting Imports of Steel Into
the United States), the President concurred in the Secretary’s finding that
steel articles, as defined in clause 1 of Proclamation 9705, as amended
by clause 8 of Proclamation 9711 of March 22, 2018 (Adjusting Imports
of Steel Into the United States), are being imported into the United States
in such quantities and under such circumstances as to threaten to impair
the national security of the United States, and decided to adjust the imports
of those steel articles by imposing a 25 percent ad valorem tariff on such
articles imported from all countries except Canada and Mexico. The procla-
mation further stated that any country with which we have a security
relationship is welcome to discuss with the United States alternative ways
to address the threatened impairment to the national security caused by
imports from that country, and noted that, should the United States and
any such country arrive at a satisfactory alternative means to address the
threat to the national security such that the President determines that imports
from that country no longer threaten to impair the national security, the
President may remove or modify the restriction on steel articles imports
from that country and, if necessary, adjust the tariff as it applies to other
countries, as the national security interests of the United States require.

3. The United States has successfully concluded discussions with the United
Kingdom (UK) on satisfactory alternative means to address the threatened
impairment to the national security posed by imports of steel articles and
derivative steel articles from the UK. The United States and the UK have
agreed to expand coordination involving trade remedies and customs matters,
monitor bilateral steel and aluminum trade, cooperate on addressing non-
market excess capacity and carbon intensity in these sectors, annually review
their arrangement and their ongoing cooperation, and ensure that steel articles
exports from the UK to the United States under the applicable tariff-rate
quota for steel articles are not supported by market-distorting practices.

4. The United States will implement a number of actions, including a
tariff-rate quota that restricts the quantity of steel articles and derivative
steel articles imported into the United States from the UK without the
application of the tariff proclaimed in Proclamation 9705. Under the arrange-
ment, steel articles that are melted and poured in the UK and imported
from either the UK or further processed in the European Union, conferring
European Union country of origin, and subsequently imported into the United
States from the European Union are eligible for in-quota treatment. In my
judgment, these measures will provide an effective, long-term alternative
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means to address any contribution by UK steel articles and derivative steel
articles imports to the threatened impairment to the national security by
restraining steel articles and derivative steel articles imports to the United
States from the UK, limiting transshipment, discouraging excess steel capacity
and production, and strengthening the United States-UK partnership. In
light of this agreement, I have determined that imports of specified volumes
of eligible steel articles and derivative steel articles from the UK will no
longer threaten to impair the national security and have decided to exclude
such imports from the UK up to a designated quota from the tariff proclaimed
in Proclamation 9705. The United States will monitor the implementation
and effectiveness of the tariff-rate quota and other measures agreed upon
with the UK in addressing our national security needs, and I may revisit
this determination, as appropriate.

5. I conclude that the UK presents a special case because of the unique
nature of the special relationship that exists between the United States
and the UK. The United States has a deep security relationship with the
UK, including a shared commitment to mutual support in addressing national
security concerns, particularly through security, defense, and intelligence
partnerships; a strong economic and strategic partnership; and a shared
commitment to addressing global excess capacity in steel production.

6. The alternative means, including the tariff-rate quota, advance the rec-
ommendations contained in the Secretary’s January 2018 report. The agreed-
upon aggregate tariff-rate quota volume specified in the agreement between
the United States and the UK, totaling 500,000 metric tons, is consistent
with the objective of reaching and maintaining a sufficient capacity utilization
rate in the domestic steel industry and reflects the continued importance
of the special relationship that exists between the United States and the
UK.

7. In light of my determination to adjust the tariff proclaimed in Proclamation
9705 as applied to eligible steel articles and derivative steel articles that
are melted and poured in the UK and imported from either the UK or
the European Union, I have considered whether it is necessary and appro-
priate in light of our national security interests to make any corresponding
adjustments to such tariff as it applies to other countries. I have determined
that it is necessary and appropriate, at this time, to maintain the current
tariff level as it applies to other countries.

8. Section 232 of the Trade Expansion Act of 1962, as amended, authorizes
the President to adjust the imports of an article and its derivatives that
are being imported into the United States in such quantities or under such
circumstances as to threaten to impair the national security.

9. Section 604 of the Trade Act of 1974, as amended (19 U.S.C. 2483),
authorizes the President to embody in the Harmonized Tariff Schedule of
the United States (HTSUS) the substance of statutes affecting import treat-
ment, and actions thereunder, including the removal, modification, continu-
ance, or imposition of any rate of duty or other import restriction.

NOW, THEREFORE, I, JOSEPH R. BIDEN Jr., President of the United States
of America, by the authority vested in me by the Constitution and the
laws of the United States of America, including section 232 of the Trade
Expansion Act of 1962, as amended, section 301 of title 3, United States
Code, and section 604 of the Trade Act of 1974, as amended, do hereby
proclaim as follows:

(1) To establish a tariff-rate quota on imports of steel articles that are
melted and poured in the UK and imported from either the UK or the
European Union as set forth in paragraph 4 of this proclamation, U.S.
Note 16 of subchapter III of chapter 99 of the HTSUS is amended as provided
for in the Annex to this proclamation. Imports of steel articles that are
melted and poured in the UK and from either the UK or the European
Union in excess of the tariff-rate quota quantities shall remain subject to
the duties imposed by clause 2 of Proclamation 9705, as amended. The
Secretary, in consultation with the Secretary of Homeland Security and
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the United States Trade Representative, shall recommend to the President,
as warranted, updates to the in-quota volumes contained in the Annex
to this proclamation. Steel articles that are melted and poured in the UK
and from either the UK or the European Union imported under an exclusion
granted pursuant to clause 3 of Proclamation 9705, as amended, shall count
against the in-quota volume of the tariff-rate quota established in clause
1 of this proclamation.

(2) Clause 2 of Proclamation 9705, as amended, is revised to read as
follows:

“(2)(a) In order to establish certain modifications to the duty rate on
imports of steel articles, subchapter III of chapter 99 of the HTSUS is
modified as provided in the Annex to this proclamation and any subse-
quent proclamations regarding such steel articles.

(b) Except as otherwise provided in this proclamation, or in notices
published pursuant to clause 3 of this proclamation, all steel articles imports
covered by heading 9903.80.01, in subchapter III of chapter 99 of the HTSUS,
shall be subject to an additional 25 percent ad valorem rate of duty with
respect to goods entered for consumption, or withdrawn from warehouse
for consumption, as follows: (i) on or after 12:01 a.m. eastern daylight
time on March 23, 2018, from all countries except Argentina, Australia,
Brazil, Canada, Mexico, South Korea, and the member countries of the
European Union; (ii) on or after 12:01 a.m. eastern daylight time on June
1, 2018, from all countries except Argentina, Australia, Brazil, and South
Korea; (iii) on or after 12:01 a.m. eastern daylight time on August 13,
2018, from all countries except Argentina, Australia, Brazil, South Korea,
and Turkey; (iv) on or after 12:01 a.m. eastern daylight time on May 20,
2019, from all countries except Argentina, Australia, Brazil, South Korea,
and Turkey; (v) on or after 12:01 a.m. eastern daylight time on May 21,
2019, from all countries except Argentina, Australia, Brazil, Canada, Mexico,
and South Korea; (vi) on or after 12:01 a.m. eastern standard time on January
1, 2022, from all countries except Argentina, Australia, Brazil, Canada, Mex-
ico, and South Korea, and except the member countries of the European
Union through 11:59 p.m. eastern standard time on December 31, 2023,
for steel articles covered by headings 9903.80.65 through 9903.81.19, inclu-
sive; (vii) on or after 12:01 a.m. eastern daylight time on April 1, 2022,
from all countries except Argentina, Australia, Brazil, Canada, Mexico, and
South Korea, and except the member countries of the European Union
through 11:59 p.m. eastern standard time on December 31, 2023, for steel
articles covered by headings 9903.80.65 through 9903.81.19, inclusive, and
from Japan, for steel articles covered by headings 9903.81.25 through
9903.81.80, inclusive; and (viii) on or after 12:01 a.m. eastern daylight time
on June 1, 2022, from all countries except Argentina, Australia, Brazil,
Canada, Mexico, South Korea, and Ukraine, and except the member countries
of the European Union through 11:59 p.m. eastern standard time on December
31, 2023, for steel articles covered by headings 9903.80.65 through
9903.81.19, inclusive, and from Japan and the UK, for steel articles covered
by subheadings 9903.81.25 through 9903.81.78 and heading 9903.81.80, and
from the member countries of the European Union, for steel articles covered
by heading 9903.81.81. Further, except as otherwise provided in notices
published pursuant to clause 3 of this proclamation, all steel articles imports
from Turkey covered by heading 9903.80.02, in subchapter III of chapter
99 of the HTSUS, shall be subject to a 50 percent ad valorem rate of
duty with respect to goods entered for consumption, or withdrawn from
warehouse for consumption, on or after 12:01 a.m. eastern daylight time
on August 13, 2018, and prior to 12:01 a.m. eastern daylight time on May
21, 2019. All steel articles imports covered by heading 9903.80.61, in sub-
chapter III of chapter 99 of the HTSUS, shall be subject to the additional
25 percent ad valorem rate of duty established herein with respect to goods
entered for consumption, or withdrawn from warehouse for consumption,
on or after 12:01 a.m. eastern time on the date specified in a determination
by the Secretary granting relief. These rates of duty, which are in addition
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to any other duties, fees, exactions, and charges applicable to such imported
steel articles, shall apply to imports of steel articles from each country
as specified in the preceding three sentences.”

(3) The first two sentences of clause 1 of Proclamation 9980 of January
24, 2020 (Adjusting Imports of Derivative Aluminum Articles and Derivative
Steel Articles Into the United States), are revised to read as follows:

“In order to establish increases in the duty rate on imports of certain
derivative articles, subchapter III of chapter 99 of the HTSUS is modified
as provided in Annex I and Annex II to this proclamation. Except as
otherwise provided in this proclamation, all imports of derivative alu-
minum articles specified in Annex I to this proclamation shall be subject
to an additional 10 percent ad valorem rate of duty, and all imports
of derivative steel articles specified in Annex II to this proclamation
shall be subject to an additional 25 percent ad valorem rate of duty,
with respect to goods entered for consumption, or withdrawn from ware-
house for consumption, as follows: (i) on or after 12:01 a.m. eastern
standard time on February 8, 2020, these rates of duty, which are in
addition to any other duties, fees, exactions, and charges applicable to
such imported derivative aluminum articles or steel articles, shall apply
to imports of derivative aluminum articles described in Annex I to this
proclamation from all countries except Argentina, the Commonwealth of
Australia (Australia), Canada, and the United Mexican States (Mexico)
and to imports of derivative steel articles described in Annex II to this
proclamation from all countries except Argentina, Australia, Brazil, Canada,
Mexico, and South Korea; (ii) on or after 12:01 a.m. eastern standard
time on January 1, 2022, these rates of duty, which are in addition to
any other duties, fees, exactions, and charges applicable to such imported
derivative aluminum articles or steel articles, shall apply to imports of
derivative aluminum articles described in Annex I to this proclamation
from all countries except Argentina, Australia, Canada, the member coun-
tries of the European Union, and Mexico and to imports of derivative
steel articles described in Annex II to this proclamation from all countries
except Argentina, Australia, Brazil, Canada, the member countries of the
European Union, Mexico, and South Korea; (iii) on or after 12:01 a.m.
eastern daylight time on April 1, 2022, these rates of duty, which are
in addition to any other duties, fees, exactions, and charges applicable
to such imported derivative aluminum articles or steel articles, shall apply
to imports of derivative aluminum articles described in Annex I to this
proclamation from all countries except Argentina, Australia, Canada, the
member countries of the European Union, and Mexico and to imports
of derivative steel articles described in Annex II to this proclamation
from all countries except Argentina, Australia, Brazil, Canada, the member
countries of the European Union, Japan, Mexico, and South Korea; (iv)
on or after 12:01 a.m. eastern daylight time on June 1, 2022, these rates
of duty, which are in addition to any other duties, fees, exactions, and
charges applicable to such imported derivative aluminum articles or steel
articles, shall apply to imports of derivative aluminum articles described
in Annex I to this proclamation from all countries except Argentina,
Australia, Canada, the member countries of the European Union, and
Mexico, and to imports of derivative steel articles described in Annex
II to this proclamation from all countries except Argentina, Australia,
Brazil, Canada, the member countries of the European Union, Japan, Mex-
ico, and South Korea, and except from Ukraine through 11:59 p.m. eastern
daylight time on June 1, 2023; and (v) on or after 12:01 a.m. eastern
daylight time on June 1, 2022, these rates of duty, which are in addition
to any other duties, fees, exactions, and charges applicable to such imported
derivative aluminum articles or steel articles, shall apply to imports of
derivative aluminum articles described in Annex I to this proclamation
from all countries except Argentina, Australia, Canada, the member coun-
tries of the European Union, Mexico, and the UK, and to imports of
derivative steel articles described in Annex II to this proclamation from
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all countries except Argentina, Australia, Brazil, Canada, the member coun-
tries of the European Union, Japan, Mexico, South Korea, and the UK,
and except from Ukraine through 11:59 p.m. eastern daylight time on
June 1, 2023.”

(4) Steel articles eligible for treatment under clause 1 of this proclamation
must be melted and poured in the UK in order to receive such treatment.
Steel articles melted and poured in the UK that are further processed in
a member country of the European Union, conferring country of origin
in a member country of the European Union, and subsequently imported
into the United States is also eligible for treatment under clause 1 of this
proclamation as set forth in the Annex to this proclamation. The Secretary,
in consultation with the Secretary of Homeland Security and the United
States Trade Representative, is authorized to take such actions as are nec-
essary to ensure compliance with this requirement. Failure to comply could
result in applicable remedies such as the collection of the tariff set forth
in clause 2 of Proclamation 9705, or penalties under United States law.

(5) In the case of any known UK steel producer that is owned or controlled
by a company registered in the People’s Republic of China or a Chinese
entity, and which exports steel to the United States under the applicable
tariff-rate quota, the UK agreed to provide an attestation to the United
States annually, based on an annual strategic audit conducted by an inde-
pendent third party, to the effect that there is no evidence of market-
distorting practices by that producer in the UK that would materially con-
tribute to non-market excess capacity of steel. If the attestation is not provided
annually as set out in the Annex to this proclamation, the Secretary may
temporarily deny access for any UK steel producer to the in-quota rate
for the applicable tariff-rate quota. The Secretary, in consultation with the
Secretary of Homeland Security and the United States Trade Representative,
is authorized to take such actions as are necessary to ensure compliance
with the actions regarding attestations set forth in the Annex to this proclama-
tion. If an attestation is not provided as set forth in the Annex to this
proclamation, it could result in collection of the tariff set forth in clause
2 of Proclamation 9705.

(6) The modifications to the HTSUS made by clause 1 of this proclamation
shall be effective with respect to goods entered for consumption, or with-
drawn from warehouse for consumption, on or after 12:01 a.m. eastern
daylight time on June 1, 2022, and shall continue in effect, unless such
actions are expressly reduced, modified, or terminated.

(7) Any imports of steel articles from the UK and steel articles that
are melted and poured in the UK that are further processed in a member
country of the European Union, conferring country of origin in a member
country of the European Union, that were admitted into a U.S. foreign
trade zone under “privileged foreign status” as defined in 19 CFR 146.41,
prior to 12:01 a.m. eastern daylight time on June 1, 2022, shall be subject
upon entry for consumption made on or after 12:01 a.m. eastern daylight
time on June 1, 2022, to the provisions of the tariff-rate quota in effect
at the time of the entry for consumption.

(8) Any provision of previous proclamations and Executive Orders that
is inconsistent with the actions taken in this proclamation is superseded
to the extent of such inconsistency.
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Billing code 3395-F2-P

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-

i
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ANNEX

Modifications to Chapter 99 of the Harmonized Tariff Schedule
of the United States

Effective with respect to goods entered for consumption, or withdrawn from warehouse for
consumption, on or after [June 1, 2022,] subchapter Il of chapter 99 of the Harmonized Tariff Schedule
of the United States (“HTS”) is hereby modified as follows:

1. Subdivision (g) of U.S. note 16 to such subchapter Is modified to read as follows:

“Subheadings 9903.81.25 through 9903.81.78 and headings 9903.81.80 and 9903.81.81,
inclusive, set forth the ordinary customs duty treatment for the iron or steel products (as
enumerated in subdivision (b) of this note) of Japan or of the United Kingdom. The aggregate
annual import volume under subheadings 9903.81.25 through 9903.81.78 and heading
9903.81.80 for such products of Japan shall be limited to 1,250,000 metric tons; and the
aggregate import volume under subheadings 9903.81.25 through 9903.81.78 and heading
9908.81.80 for such products of the United Kingdom shall be limited to 500,000 metric tons; and
heading 9903.81.81 for such products of the European Union that are melted and poured in the
UK shall be limited to 37,800metric tons. Subheadings 9903.81.25 through 9903.81.80 shall also
be subject to any aggregate annual quantity established for each such subheading, including any
allocations or other limitations that may be announced, all as set forth on the Internet site of
the Department of Commerce at the following link: https://bis.doc.gov/232-steel. No shipments
of such iron or steel products shall be allowed to enter in an aggregate quantity under any such
subheading, during any of the periods January through March, April through June, July through
September, or October through December in any 12-month period, that is in excess of the
qguantity that is made available to Japan or the United Kingdom during any such period by the
Department of Commerce, as set forth on the Internet site of such Department as noted herein.
The Department of Commerce is authorized to carry forward any unused quantity of such
product from one or more such countries from the first quarter of any calendar year to the third
quarter of such year, from the second quarter of any calendar year to the fourth quarter of such
year. Entries of any product of Japan or the United Kingdom that may be described in an
exclusion granted by the Department of Commerce shall be eligible to utilize such exclusion
upon proper claim therefor, and such entries shall be counted against the annual aggregate
quantitative limitation set forth in this subdivision. ”

2. Such subdivision (g) is further modified by inserting at the end of such subdivision the following
sentence:

“Iron or steel products described in subdivision (b) of this note that are melted and poured in a
United Kingdom steel facility and are products of the member countries of the European Union
enumerated in subdivision (f) of this note will be admitted into the United States under the
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quantitative limitation provided in this subdivision and shall be reported under heading
9903.81.81 of this subchapter.

Such subdivision (g) is further modified by inserting at the end of such subdivision the following
sentences:

“Entry requirement for certain steel from the United Kingdom

The United Kingdom will provide to the United States, in the case of any known UK steel
producer that is owned or controlled by a company registered in China or a Chinese entity, and
which exports steel to the United States under the applicable TRQ for UK steel, an attestation.
The attestation will be to the effect that there is no evidence of market distorting practices by
that producer in the UK that would materially contribute to non-market excess capacity of steel.
The results of such audit will be made available to the United States upon completion.

Steel from any UK steel producer that is owned or controlled by a company registered in China
or a Chinese entity will be eligible for entry at the in-quota rate for 6 months from June 1, 2022
within which the UK will provide the first annual attestation. If the attestation is not provided by
December 1, 2022 and then annually on December 1 thereafter, the United States reserves the
right to temporarily deny access for the UK steel producer to the in-quota rate for the applicable
TRQ. Where at any time access has been denied, and where the UK submits an attestation, the
United States will restore the access of the affected producer to the in-quota rate within 8
weeks.”

The article descriptions of heading 9903.80.01 and 9903.80.03 are each modified by deleting “or
of Japan,” and by inserting in lieu thereof “of Japan, or of the United Kingdom”.

The superior text to subheadings 9903.81.25 through 9903.81.78 is modified by deleting
“subdivision (f)” and by inserting in lieu thereof “subdivision (g)” at each instance, and by
inserting after “of Japan” the phrase “or of the United Kingdom”. Such superior text is further
modified by deleting from the first line of the article description the word “Iron” and by
inserting in lieu thereof “Except as provided in heading 9903.81.81, iron”.

The article description of heading 9903.81.80 is modified by inserting after “of Japan” the
phrase “the United Kingdom, or of the European Union, where the steel was melted and poured
in the United Kingdom”.

The following new heading is inserted in numerical sequence in such subchapter lll, with the

material inserted in the columns entitled “Heading/Subheading”, “Article Description”, and
“Rates of Duty 1-General”, respectively:

“9903.81.81  :lIron or steel products described in subdivision (b) of note
: 16 to this subchapter that are melted and poured in a United
: Kingdom facility and are products of
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: the member countries of the European Union, under the
: terms of subdivision (g) of note 16 to this subchapter............... : Free
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Proclamation 10407 of May 31, 2022

Black Music Appreciation Month, 2022

By the President of the United States of America

A Proclamation

Music has the power to lift our spirits, comfort our souls, and inspire
our hearts. It gives a voice to the human spirit, creating a common language
that unites people and breaks down barriers. Perhaps no music has had
as profound and powerful an impact in shaping America’s musical score
as Black music. Intricately woven into the tapestry of our Nation, Black
music enriches our lives and pushes the boundaries of creativity. Throughout
the decades and across the country, Black music has fueled a myriad of
genres—from rhythm and blues to jazz, gospel, country, rap and more.
This month, we celebrate the extraordinary legacy of Black music on Amer-
ican culture and recognize the indelible impact it continues to have on
the world.

For generations, Black music has conveyed the hopes and struggles of a
resilient people—spirituals mourning the original sin of slavery and later
heralding freedom from bondage, hard truths told through jazz and the
sounds of Motown during the Civil Rights movement, and hip-hop and
rhythm and blues that remind us of the work that still lies ahead. The
music created by Black artists continues to influence musicians of all persua-
sions, entertain people of all backgrounds, and shape the story of our Nation.

During Black Music Appreciation Month, we honor Black musicians, singers,
and contributors to the music industry—past and present—whose innovative
talents unite us in joy as much as in sorrow and healing. We pay homage
to the musical legends whose artistic expressions help build community,
generate empathy, and foster a sense of shared identity. And we celebrate
Black artists who have used their songs to stand up to injustice, fight
for equality, and reflect a mirror on society—reminding us all of our enduring
obligation to deliver the promise of America for all Americans.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as Black
Music Appreciation Month. I call upon public officials, educators, and all
the people of the United States to observe this month by honoring Black
Musicians and raising awareness and appreciation of Black music.
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IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-
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Proclamation 10408 of May 31, 2022

Great Outdoors Month, 2022

By the President of the United States of America

A Proclamation

During Great Outdoors Month, we celebrate our Nation’s vast array of parks,
wildlife refuges, forests, monuments, marine sanctuaries, waters, national
conservation lands, and other natural treasures. Every day, Americans across
the country draw inspiration and pride from the beauty of our magnificent
outdoor spaces. From lush forests in Washington State and coral reefs in
the Virgin Islands to snow-capped mountains in Alaska and rolling hills
in Vermont—the grandeur of the American landscape fills our souls and
fuels our spirit of adventure. These iconic and stunning natural wonders
have always been central to our heritage as a people and essential to our
identity as a Nation.

Boundless outdoor spaces across the country unite Americans of every age
and background for hiking, fishing, canoeing, hunting, exploring, reflecting,
and finding solace. As part of my Administration’s efforts to advance equity,
diversity, and inclusion, we are committed to ensuring that everyone can
access and enjoy America’s great outdoors. Outreach efforts—including the
National Park Service’s Rivers, Trails, and Conservation Assistance program—
expand trails, conserve rivers, and restore green space so that more people
can benefit. We are also enhancing safe outdoor resources for communities
so that more people can participate in healthy, active outdoor recreation
and enjoy the physical and spiritual nourishment it provides.

Today, our lands and waters face unprecedented threats from climate change
that require historic action to safeguard and preserve them. That is why
my Administration is setting ambitious environmental standards and making
bold climate commitments for the United States: reducing greenhouse gas
emissions by up to 52 percent by 2030, reaching 100 percent carbon pollu-
tion-free electricity by 2035, and achieving net-zero emissions economy-
wide by 2050.

Together with our State, Tribal, and local partners, we also launched the
America the Beautiful Initiative, our Nation’s first-ever voluntary conserva-
tion goal, to conserve and restore 30 percent of America’s lands and waters
by 2030. We also spearheaded a $1 Billion America the Beautiful Challenge,
combining Federal investments with private and philanthropic contributions
to accelerate land, water, and wildlife conservation and restoration efforts
across the country. And we are making critical investments through the
Great American Outdoors Act for land acquisition and community-based
conservation and recreation projects in national parks, national forests, public
lands, and Tribal schools.

Land and ocean conservation is a crucial part of addressing the world’s
climate challenges. Proper stewardship protects the outdoors while contrib-
uting to sustainability, climate mitigation, and climate resilience. It is esti-
mated that as much as one-third of the global emissions reductions needed
to stabilize the world’s climate can come from natural climate solutions.
That’s why I issued an Executive Order on Earth Day to strengthen our
Nation’s forests, communities, and local economies, and to take stock of
nature and its benefits.
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During Great Outdoors Month, I encourage Americans to take time to experi-
ence the natural wonders across our Nation. As we enjoy the great outdoor
landscapes and seascapes, let us each recommit to doing our part in their
stewardship, preservation, and sustainable use so they continue to be a
source of inspiration for outdoor enthusiasts for generations to come.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as Great
Outdoors Month. I urge all Americans to explore the great outdoors, to
experience our Nation’s natural heritage, and to continue our Nation’s tradi-
tion conserving our lands and waters for future generations.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-

Ao
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Proclamation 10409 of May 31, 2022

Lesbian, Gay, Bisexual, Transgender, Queer, and Intersex
Pride Month, 2022

By the President of the United States of America

A Proclamation

During Lesbian, Gay, Bisexual, Transgender, Queer, and Intersex (LGBTQI+)
Pride Month, we reflect on the progress we have made as a Nation in
the fight for justice, inclusion, and equality while reaffirming our commit-
ment to do more to support LGBTQI+ rights at home and abroad. I often
say that America can be defined by one word: possibilities. This month,
we celebrate generations of LGBTQI+ people who have fought to make
the possibilities of our Nation real for every American.

Today, the rights of LGBTQI+ Americans are under relentless attack. Members
of the LGBTQI+ community—especially people of color and trans people—
continue to face discrimination and cruel, persistent efforts to undermine
their human rights. An onslaught of dangerous anti-LGBTQI+ legislation
has been introduced and passed in States across the country, targeting
transgender children and their parents and interfering with their access
to health care. These unconscionable attacks have left countless LGBTQI+
families in fear and pain. All of this compounded has been especially
difficult on LGBTQI+ youth, 45 percent of whom seriously considered at-
tempting suicide in the last year—a devastating reality that our Nation
must work urgently to address.

This month, we remind the LGBTQI+ community that they are loved and
cherished. My Administration sees you for who you are—deserving of dignity,
respect, and support. As I said in my State of the Union Address—especially
to our younger transgender Americans—I will always have your back as
your President so that you can be yourself and reach your God-given poten-
tial. Today and every day, my Administration stands with every LGBTQI+
American in the ongoing struggle against intolerance, discrimination, and
injustice. We condemn the dangerous State laws and bills that target LGBTQI+
youth. And we remain steadfast in our commitment to helping LGBTQI+
people in America and around the world live free from violence.

Since my first day in office, I have taken historic action to ensure that
everyone—no matter who they are or whom they love—has an equal place
in our democracy. I signed a landmark Executive Order charging the Federal
Government with preventing and combating discrimination on the basis
of sexual orientation and gender identity. This includes non-discrimination
protections for LGBTQI+ Americans in housing, health care, education, em-
ployment, credit and lending services, and the criminal justice system. My
Administration has expanded access to inclusive passports for transgender
Americans and instituted reforms to the traveler screening process at United
States airports. We are supporting the open service for patriotic transgender
military members and providing better services for LGBTQI+ veterans. I
am honored by the service of the first openly gay Cabinet Secretary and
the first transgender person confirmed by the Senate and to have been
able to establish the first White House Gender Policy Council.

But there is more work to be done. That is why I continue to call on
the Congress to pass the Equality Act, which will enshrine long overdue
civil rights protections and build a better future for all LGBTQI+ Americans.
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We must also fight for LGBTQI+ seniors so that they can age with dignity.
And we must confront the disproportionate levels of poverty, homelessness,
and unemployment in the LGBTQI+ community.

This month, we honor the resilience of LGBTQI+ people, who are fighting
to live authentically and freely. We reaffirm our belief that LGBTQI+ rights
are human rights. And we recommit to delivering protections, safety, and
equality to LGBTQI+ families so that everyone can realize the full promise
of America.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as Lesbian,
Gay, Bisexual, Transgender, Queer, and Intersex Pride Month. I call upon
the people of the United States to recognize the achievements of the LGBTQI+
community, to celebrate the great diversity of the American people, and
to wave their flags of pride high.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-

i
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Proclamation 10410 of May 31, 2022

National Caribbean-American Heritage Month, 2022

By the President of the United States of America

A Proclamation

America’s strength has always been rooted in our diversity. Since our Nation’s
founding, generation after generation of immigrants have helped build this
country, and the prosperity and opportunity that draw so many immigrants
to America would not be possible without the contributions and legacies
of Caribbean Americans. Today, millions of Caribbean Americans strengthen
our country through their vibrant cultures, traditions, languages, and values.
In recognition of National Caribbean-American Heritage Month, we honor
the immeasurable ways Caribbean Americans have added to our American
dream.

This month, our Nation also celebrates the extraordinary leadership and
achievements of Vice President Kamala Harris, the first Black American
of Jamaican heritage to hold this high office. I am also honored to celebrate
alongside brilliant and dedicated public servants of Caribbean heritage—
including Secretary of Education Miguel Cardona, Secretary of Homeland
Security Alejandro Mayorkas, and Domestic Policy Advisor Susan Rice.

Every day, we see the invaluable contributions Caribbean American commu-
nities have made to our country. Our Nation has seen the persistence and
character of generations of Caribbean Americans who have fought for equity
and equality despite continued discrimination and hardship. In addition,
public servants like our Nation’s first Supreme Court Justice of Puerto Rican
descent, Sonia Sotomayor, and the late General Colin Powell, the son of
Jamaican immigrants and the first Black Secretary of State, have made essen-
tial contributions to American society and blazed new trails in service
to the American people. Caribbean American entrepreneurs, scientists, med-
ical professionals, teachers, artists, police officers, athletes, and contributors
in every field have also left a lasting impact on our society.

In spite of innumerable achievements and undeniable contributions, too
many Caribbean Americans continue to face systemic barriers to success.
Caribbean Americans have been impacted by systemic racism and disparities
in opportunity. My Administration has taken a whole-of-government ap-
proach to advancing racial justice and equity in order to begin healing
those wounds and strengthening opportunity for all. We will continue to
use every tool at our disposal to ensure that every American—no matter
who they are or where they come from—has equal access to the American
dream.

During this National Caribbean-American Heritage Month, we honor the
generations of Caribbean Americans who have built our Nation, shaped
our progress, and strengthened our national character.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as National
Caribbean-American Heritage Month. I encourage all Americans to join in
celebrating the history, culture, and achievements of Caribbean Americans
with appropriate ceremonies and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-
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Proclamation 10411 of May 31, 2022

National Homeownership Month, 2022

By the President of the United States of America

A Proclamation

For many Americans, a home is more than just a residence. It is a place
that instills a sense of pride, security, and comfort that, no matter what
challenges in life arise, they have somewhere to go and call their own.
Whether owning or renting, a home is where we can live with dignity
and watch our families grow. During National Homeownership Month, we
recognize the importance of housing and reaffirm our commitment to ensur-
ing that everyone has a place to call home.

Every American should be able to afford to rent or own a home of their
own. Yet across the country, the price of housing—both for renters and
homebuyers—is increasing, making it harder for people to find an affordable
home. Our Nation is facing a housing shortage that is driving up prices—
and with housing prices near record highs, too many families are unable
to make other important investments, such as furthering their education
or saving for retirement.

Throughout the pandemic, my Administration has helped people who have
struggled, through no fault of their own, stay in their homes by providing
financial relief to help pay the mortgage or the rent. To tackle the root
causes of housing affordability, my Administration released a Housing Supply
Action Plan, aimed at closing the nationwide shortfall of housing for purchase
and rent in 5 years through a variety of measures: incentivizing States
and localities to create the conditions for more housing, improving financing
tools for a wider range of housing arrangements, enhancing existing forms
of financing for housing construction, and addressing other barriers to hous-
ing supply and affordability, such as supply chain issues due to the pan-
demic. My budget also includes investments to address the critical shortage
of affordable housing and provide first-generation down payment assistance
to aspiring homeowners.

Homeownership is a major source of generational wealth for many Ameri-
cans—it is a central part of the American dream. But for too many Ameri-
cans—especially Black and Brown Americans—homeownership and the op-
portunity to build and pass down wealth through it are unattainable. Long-
standing inequities in the housing system, from disinvestment to redlining
and mis-valuation of homes in communities of color, have locked out entire
generations from the American dream and the opportunity to build
generational wealth. Housing also opens up opportunities that are tied to
where one lives, and it is our shared responsibility to ensure that everyone
has equitable access to those opportunities—from education and stable em-
ployment to quality health care and healthy food.

My Administration is committed to ending unlawful housing discrimination
and advancing equity for underserved communities. Toward that aim, we
have launched an aggressive effort to combat racial discrimination in housing.
I also remain committed to expanding access to homeownership opportunities
for first-time home buyers and minority homebuyers while ensuring that
Black and Brown families receive a fair appraisal for their homes. Through
the Property Appraisal and Valuation Equity Action Plan, we have developed
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the most wide-ranging set of Federal reforms in history to ensure that the
color of a person’s skin does not determine the value of their home.

As we mark National Homeownership Month, we recognize the importance
of housing for all Americans. Whether owning, renting, or aspiring to do
either, we renew our commitment to lowering costs and expanding access
to safe, affordable homes that all Americans need and deserve. Together,
we can ensure that every American has a safe place to call home.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as National
Homeownership Month. I call upon the people of this Nation to safeguard
the American Dream by ensuring that everyone has access to an affordable
home in a community of their choice.

IN WITNESS WHEREQF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-
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Proclamation 10412 of May 31, 2022

National Immigrant Heritage Month, 2022

By the President of the United States of America

A Proclamation

The United States is a Nation of immigrants—shaped by the courageous
people from around the world who leave their homes, lives, and loved
ones to seek refuge and opportunity on our shores. Their sacrifices and
entrepreneurial spirit have contributed to the rich tapestry that has defined
the character of our country for generations. Since our founding, the very
idea of America as a Nation of limitless possibilities has been nurtured
and advanced by immigrants. During National Immigrant Heritage Month,
we honor the contributions of immigrants to our great Nation and celebrate
their profound impact.

Immigrants fuel our economy and work in every profession, including health
care, public service, law, education, engineering, construction, caregiving,
manufacturing, service, agriculture, and countless other industries. They
create new businesses, small and large, and generate millions of jobs in
America. They are essential workers, providing critical services during
COVID-19 and serving on the frontlines of research for vaccines and treat-
ments. Immigrants have also helped the United States lead the world in
science, technology, and innovation while contributing to the arts, culture,
and government. They bring new traditions, customs, and perspectives that
keep American innovation dynamic.

My Administration is committed to ensuring that our immigration system
is accessible and humane. I have called on the Congress to pass long-
overdue legislation to comprehensively reform our immigration system.
Through multiple Executive Orders, I have also directed agencies across
the Federal Government to remove barriers that improperly impede access
to immigration benefits and to assure fair and timely adjudication of those
benefits.

An important part of our commitment is recognizing that, too often, immi-
grants face discrimination, xenophobia, and violence. Hate and fear are
being given too much oxygen by those who pretend to love America but
do not understand America. To confront the dangerous ideology of hate
requires caring about all people—including our Nation’s immigrants. After
all, the fundamental promise of America is that all of us are created equal
and deserve to be treated equally throughout our lives. As a Nation, we
have never fully lived up to that promise, but we have never walked away
from it either. That is why my Administration will continue to use every
tool at our disposal to ensure that all immigrants feel safe, valued, and
respected.

The United States has long been a refuge for those seeking safe haven.
In the wake of World War II, we opened our doors to hundreds of thousands
fleeing the devastation in Europe and the horrors of the Holocaust. After
the Vietnam War and other conflicts in Southeast Asia, we formed the
United States Refugee Admissions Program, which has welcomed more than
3 million people fleeing persecution and war since 1980. More recently,
we welcomed tens of thousands of Afghans and their families who served
honorably alongside American forces, and we are now welcoming thousands
of Ukrainians fleeing Russia’s invasion. My Administration continues to
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extend Temporary Protected Status for vulnerable migrant populations
throughout the world who cannot safely return to their countries of origin.
Furthermore, my Administration is committed to promoting naturalization
and breaking down barriers to United States citizenship for all eligible
candidates—a promise that honors our Nation’s values and makes us more
secure and prosperous.

When someone becomes a United States citizen, it gives them the opportunity
to fully participate in and contribute their unique talents to our American
story. Each generation of immigrants has made our Nation stronger and
reaffirmed that diversity is—and always has been—our greatest strength.
This National Immigrant Heritage Month, we honor our immigrants and
recommit to remaining a country worthy of their dreams and aspirations,
a Nation true to our enduring values, and a democracy that forever stands
as a beacon of hope to the world.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as National
Immigrant Heritage Month. I call upon the people of the United States
to learn more about the history of our Nation’s diverse and varied immigrant
communities and to observe this month with appropriate programming and
activities that remind us of the values of diversity, equity, and inclusion.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-
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Proclamation 10413 of May 31, 2022

National Ocean Month, 2022

By the President of the United States of America

A Proclamation

From the air we breathe to the food we eat, our magnificent ocean touches
every aspect of our lives. It helps regulate the climate, supports millions
of jobs, and serves as a place for exploration, commerce, and recreation.
As it sustains and connects us, the ocean is woven into the cultures of
local and Indigenous coastal and island communities. During National Ocean
Month, we celebrate the beauty and bounty of our ocean and reaffirm our
commitment to protecting and conserving our marine environments for a
sustainable future.

Fifty years ago, our Nation enacted laws that created a robust foundation
for environmental protection: the Clean Water Act, the Coastal Zone Manage-
ment Act, the Marine Mammal Protection Act, and the National Marine
Sanctuaries Act. Through these laws, we have protected our coastlines,
safeguarded marine wildlife, sustained fisheries, and improved water quality.
Today, the United States is a global leader in protecting and using precious
marine resources in a responsible and sustainable way—but there is still
more work to be done.

Earlier this year, my Administration released a sobering report on sea level
rise caused by climate change. Addressing this issue requires collaboration
and commitment. Working with State, Tribal, Territorial, and local partners,
we will co-develop ocean-based climate solutions, including the United
States Ocean-Climate Action Plan, which will help us mitigate and adapt
to the effects of the climate crisis. To guide our understanding of the ocean,
coasts, and climate change, we must also invest in science and solutions
that recognize and elevate Indigenous and local knowledge.

The Bipartisan Infrastructure Law is a critical step forward in providing
resources to enhance ocean and coastal observation, mapping, and fore-
casting—tools that will greatly improve the resilience of our coastal infra-
structure and shorelines. The Natural Capital Accounts and National Nature
Assessment I announced on Earth Day will also help us understand the
ocean’s value to our economy, health, climate, and national security. My
Administration is developing a National Ocean Plan to develop the ocean
economy and create good-paying American jobs while protecting vital marine
ecosystems. Toward that aim, we are already deploying offshore wind energy
and joining international initiatives to manage the planet’s ocean equitably
and sustainably.

We are also working to restore coastal habitats and ecosystems with nature-
based solutions that protect coastal communities from flooding and storms.
These investments go hand-in-hand with my Administration’s America the
Beautiful Initiative, which set a national goal to voluntarily conserve and
restore at least 30 percent of United States lands and waters by 2030.

In taking these steps, we recognize that access to our ocean and its benefits
have not always been equally distributed. Communities of color, Indigenous
communities, and low-income communities have often been shut out from
ocean-related opportunities while shouldering disproportionate climate bur-
dens. My Administration is committed to delivering climate justice, expand-
ing access to ocean opportunities, and diversifying ocean workforces.
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During National Ocean Month, as we celebrate the beauty and power of
our ocean, let us remember our shared responsibility to protect and preserve
it. Together, let us recommit to caring for our ocean and enhancing its
economic and ecological sustainability for generations to come.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2022 as National
Ocean Month. I call upon Americans to take action to protect, conserve,
and restore our ocean and coasts.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of May, in the year of our Lord two thousand twenty-two, and of the
Independence of the United States of America the two hundred and forty-

.
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FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1240

RIN 2590-AB16

Capital Planning and Stress Capital
Buffer Determination

AGENCY: Federal Housing Finance
Agency.
ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA or the Agency) is
adopting a final rule (final rule) that
supplements the FHFA Enterprise
Regulatory Capital Framework (ERCF)
rule by requiring the Federal National
Mortgage Association (Fannie Mae) and
the Federal Home Loan Mortgage
Corporation (Freddie Mac, and with
Fannie Mae, each an Enterprise) to
submit annual capital plans to FHFA
and provide prior notice for certain
capital actions. The final rule
incorporates the stress capital buffer
determination from the ERCF into the
capital planning process. The
requirements in the final rule are
consistent with the regulatory
framework for capital planning for large
bank holding companies.

DATES: This rule is effective August 2,
2022.

FOR FURTHER INFORMATION CONTACT:
Andrew Varrieur, Acting Senior
Associate Director, Office of Capital
Policy, (202) 649-3141,
Andrew.Varrieur@fhfa.gov; Ron
Sugarman, Principal Policy Analyst,
Office of Capital Policy, (202) 649-3208,
Ron.Sugarman@fhfa.gov; or Mark
Laponsky, Deputy General Counsel,
Office of General Counsel, (202) 649—
3054, Mark.Laponsky@fhfa.gov (these
are not toll-free numbers); Federal
Housing Finance Agency, 400 Seventh
St. SW, Washington, DC 20219. For
TTY/TRS users with hearing and speech
disabilities, dial 711 and ask to be

connected to any of the contact numbers
above.
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I. Introduction

On December 27, 2021, FHFA
published in the Federal Register a
notice of proposed rulemaking (the
proposal or proposed rule) seeking
comments on FHFA’s proposal to
require each Enterprise to submit
annual capital plans to FHFA and
provide prior notice for certain capital
actions. The proposal incorporated the
determination of the stress capital buffer
from the ERCF ? into the capital
planning process. The requirements in
the proposal were consistent with the
regulatory framework for capital
planning for large bank holding
companies. FHFA is now adopting this
final rule as proposed.

The final rule’s requirement to
develop capital plans will allow the
Enterprises to identify the amount of
capital they need to raise to meet the
ERCF’s requirements, and to consider
the timing of when to raise capital, and
what types of capital to raise. The final
rule, like the ERCF, is intended to
provide a stable regulatory framework
for the Enterprises for an extended
period, including after they achieve
adequate capitalization under the ERCF.

I1. Overview of the Final Rule

After carefully considering the
comments on the proposed rule, and as
described in this preamble, FHFA is
adopting the capital planning
requirements and stress capital buffer
determination as proposed. FHFA
continues to believe that the Enterprises
should have robust systems and
processes in place that incorporate
forward-looking projections of revenue
and losses to monitor and maintain their
internal capital adequacy. Furthermore,
each Enterprise should operate with an
amount of capital that is commensurate

186 FR 73187 (Dec. 27, 2021).

with each Enterprise’s risk profile.
FHFA also believes that the stress
capital buffer determination should be
part of the capital planning process.

Specifically, the final rule will require
an Enterprise to develop and maintain
a capital plan, which the Enterprise
must generally submit to FHFA by May
20 of each year, after it has been
reviewed by the Enterprise’s board of
directors or a designated committee
thereof. The plan must contain certain
mandatory elements, including an
assessment of the expected sources and
uses of capital over a planning horizon
that reflects the Enterprise’s size and
complexity, assuming both expected
and stressful conditions. This includes
the Enterprise’s internal baseline
scenario and internal stress scenario, as
well as additional scenarios that may be
provided by FHFA. The planning
horizon is at least five years for the
Enterprise’s scenarios and at least nine
consecutive quarters for the FHFA
scenarios. The capital plans also must
include any planned capital actions and
consider the regulatory capital buffers.

The final rule includes the factors that
FHFA will consider in reviewing a plan,
including its comprehensiveness and
reasonableness given the assumptions
and analysis underlying the plan and
the robustness of the Enterprise’s capital
adequacy process. A plan must be
resubmitted if there is a material change
in the Enterprise’s risk profile, financial
condition, or corporate structure. FHFA
also may require an Enterprise to
resubmit its capital plan if the plan is
incomplete or FHFA determines
resubmission is necessary to monitor
risks to capital adequacy. In general, an
Enterprise must receive prior approval
from FHFA to make a capital
distribution, if the distribution would
occur after an event that requires a
resubmission. There is also a post-notice
requirement for certain capital
distributions.

In addition to requiring a capital plan,
the rule incorporates the stress capital
buffer from the ERCF into the capital
planning process and makes the
necessary conforming amendments to
the ERCF. After FHFA notifies the
Enterprise of its stress capital buffer
each year, the Enterprise must adjust its
planned capital distributions to be
consistent with the capital distribution
limitations effective under the new
stress capital buffer. The final rule
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changes the stress capital buffer’s
calculation method slightly by
considering an Enterprise’s planned
common stock dividends for the fourth
through seventh quarters of the
planning horizon rather than the ERCF
direction to use each of the nine
quarters of the planning horizon.

III. General Comments on the Proposed
Rule

FHFA received public comment
letters on the proposed rule from a total
of 12 different commenters. These
commenters represented a variety of
interested parties including one
Enterprise (Freddie Mac), two trade
associations, one corporation, and eight
private individuals.2 Three of the
private individuals submitted multiple
comment letters each, resulting in FHFA
receiving a total of 21 comment letters
on the proposed rule.

Freddie Mac was very supportive of
the capital planning and stress capital
buffer processes that would be required
by the proposal but offered specific
suggestions for modifying the stress
capital buffer determination, the board
duty provisions, and the compliance
date for submission of the capital plans
in the rule.

Of the 20 other letters, 19 were on
conservatorship issues, while one
expressed concern about FHFA’s Duty
to Serve program that was unrelated to
capital planning or the stress capital
buffer. Some of the conservatorship
related letters dealt with the U.S.
Department of the Treasury’s (Treasury)
investment in the Enterprises through
the Preferred Stock Purchase
Agreements and common stock
warrants, prospect of future exits from
the conservatorships, and how that may
affect capital planning. Other letters
dealt with aspects of the
conservatorships that were unrelated to
capital planning or the stress capital
buffer. Most of the conservatorship
letters were from private individuals
and some of these individuals
mentioned they were Enterprise
shareholders. One conservatorship letter
was from a trade association and one
was from a corporation. The trade
association commenter, while offering
general support for the proposal’s
objective of making certain the
Enterprises are operating with capital
positions that reflect their risk profile,
also expressed concern about Treasury’s
investment and desired clarity about

2 See comments on Capital Planning and Stress
Capital Buffer Determination Proposed Rule,
available at https://www.fhfa.gov/Supervision
Regulation/Rules/Pages/Comment-List.aspx?
RuleID=714. The comment period for the proposed
rule closed on February 25, 2022.

exits from the conservatorships. The
corporation commenter was similarly
concerned about Treasury’s investment
as an impediment to raising capital.

FHFA has determined not to make
changes to the rule in response to the
comments on the Duty to Serve program
or conservatorship issues. As FHFA
stated in the preamble to its proposal,
the rule is a framework for ongoing
capital planning consistent with the
regulatory requirements for large banks.
The final rule, like the ERCF, is
intended to provide a stable regulatory
framework for the Enterprises for an
extended period, including after they
achieve adequate capitalization under
the ERCF.

FHFA did not receive any comments
regarding the mandatory elements of a
capital plan, FHFA’s review of a capital
plan, an Enterprise’s potential
resubmission of a capital plan, FHFA’s
approval requirements for certain
capital actions, or post notice
requirements. FHFA is adopting those
portions of the rule as proposed.

Freddie Mac’s comments on the stress
capital buffer, board’s duties, and
compliance date are discussed below:

A. Stress Capital Buffer

The proposal included a minor
change to the stress capital buffer
calculation compared to the finalized
ERCF to align with a recent amendment
to the regulatory banking framework. In
addition, the proposal incorporated the
stress capital buffer from the ERCF into
the capital planning process.

Under both the ERCF and proposal,
the buffer would be determined by
FHFA, with the calculation based on the
results of a supervisory stress test,
subject to a floor of 0.75 percent of the
Enterprise’s adjusted total assets as of
the last day of the previous calendar
quarter. However, until such time as
FHFA develops its supervisory stress
test, or in any year that FHFA does not
determine the stress capital buffer, the
buffer would be equal to 0.75 percent of
an Enterprise’s adjusted total assets.

Consistent with recent amendments to
the Federal Reserve Board’s banking
rule, the proposal’s calculation method
prefunds an Enterprise’s planned
common stock dividends for the fourth
through seventh quarters of the
planning horizon rather than using the
existing ERCF instruction to use each of
the nine quarters of the planning
horizon.

The proposal incorporated the stress
capital buffer into the capital planning
process by requiring an Enterprise,
within two business days of receiving
its stress capital buffer from FHFA, to
adjust its planned capital distributions

for the fourth through seventh quarters
of the planning horizon to be consistent
with effective capital distribution
limitations assuming the stress capital
buffer provided by FHFA, in place of
any stress capital buffer currently in
effect.

Freddie Mac proposed to eliminate
the 0.75 percent floor, supervisory stress
test, and inclusion of planned dividends
in the stress capital buffer calculation.
Freddie Mac preferred to use capital
depletion in Freddie Mac’s Dodd-Frank
Act Stress Test (DFAST) instead of a
new supervisory stress test to be
developed by FHFA. Freddie Mac
proposed to apply the severely adverse
scenario without a deferred tax asset
write off or prefunding common stock
dividends, holding the balance sheet
constant over the stress horizon, and
observing the quarter with the largest
cumulative losses, all without applying
the 0.75 percent floor.

Freddie Mac said the floor of 0.75
percent of adjusted total assets is
inappropriate for the Enterprises.
Freddie Mac stated that for banks, the
static floor was intended to address
concerns that larger institutions could
use a dynamic stress capital buffer
based on stress testing to lower their
capital requirements relative to smaller
peers. However, they noted the
Enterprises do not have a subset of
smaller competitors. They said the
Federal Reserve Board noted in its rule
that about half of the bank population
would be above the floor making the
buffer risk sensitive. Freddie Mac
believes their buffer would be below the
floor, blunting risk sensitivity and
increasing risk-taking if they managed
toward the floor.

Freddie Mac also proposed to remove
the add-on for planned common stock
dividends for the fourth through
seventh quarters, given that they are not
forecasted to pay dividends in the near
term due to their current capital
position.

Consistent with the banking
approach, FHFA believes that the
development of a supervisory stress test
is important for the stress capital buffer
determination, and preferrable to
reliance on the Enterprise’s DFAST
model. The 0.75 percent buffer floor and
consideration of common stock
dividends already were a part of the
ERCF as published by FHFA on
December 17, 2020. FHFA’s only change
from the ERCF regarding common stock
dividends was a reduction from using
the full nine quarter stress horizon to
using four quarters to be consistent with
the banking framework. While the
Enterprises are not currently able to pay
dividends, it is important to keep the
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dividend provision forward looking
since the Enterprises are working
toward building capital to meet the
standards in the ERCF. Therefore, FHFA
is keeping the stress capital buffer
determination unchanged in the final
rule.

B. Board Duties

Freddie Mac asked that FHFA clarify
the role of its board of directors in the
final rule. The proposed rule stated that
the Enterprise’s board of directors, or a
designated committee thereof, must at
least annually and prior to submission
of the capital plan: (1) Review the
robustness of the Enterprise’s process
for assessing capital adequacy: (2)
Ensure that any deficiencies in the
Enterprise’s process for assessing capital
adequacy are appropriately remedied;
and (3) approve the Enterprise’s capital
plan. The Enterprise wanted the term
“ensure” changed to “oversee” or
“review”” since the board plays an
oversight role. FHF A believes that while
an Enterprise’s management is
responsible for remedying any
deficiencies in the process for assessing
capital adequacy, the board, as part of
its oversight role, is ultimately
responsible for ensuring that it gets
done. FHFA'’s language on the board’s
duties is also consistent with the
banking framework. Therefore, FHFA is
keeping the language on the board’s
duties unchanged in the final rule.

C. Compliance Date

Freddie Mac asked FHFA to clarify
that the annual May 20 capital plan
submission dates will start in 2023, in
the event that the final rule becomes
effective before May 20, 2022, so that
they will have sufficient time to prepare
their first plan submission. FHFA agrees
that the first plan submission under the
final rule will be May 20, 2023. Given
the final rule’s publication date and
effective date, no changes are necessary
to the rule.

IV. Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
(44 U.S.C. 3501 et seq.) requires that
regulations involving the collection of
information receive clearance from the
Office of Management and Budget
(OMB). The final rule contains no such
collection of information requiring OMB
approval under the PRA. Therefore, no
information has been submitted to OMB
for review.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial

number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. FHFA need not
undertake such an analysis if the agency
has certified that the regulation will not
have a significant economic impact on

a substantial number of small entities. 5
U.S.C. 605(b). FHFA has considered the
impact of the final rule under the
Regulatory Flexibility Act and FHFA
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities
because the final rule is applicable only
to the Enterprises, which are not small
entities for purposes of the Regulatory
Flexibility Act.

VI. Congressional Review Act

In accordance with the Congressional
Review Act (5 U.S.C. 801 et seq.), FHFA
has determined that this final rule is a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects for 12 CFR Part 1240

Capital, Credit, Enterprise,
Investments, Reporting and
recordkeeping requirements.

Authority and Issuance

For the reasons stated in the
preamble, under the authority of 12
U.S.C. 4511, 4513, 4513b, 4514, 4515—
17,4526, 4611-12, 4631-36, FHFA
amends part 1240 of title 12 of the Code
of Federal Regulations as follows:

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

SUBCHAPTER C—ENTERPRISES

PART 1240—CAPITAL ADEQUACY OF
ENTERPRISES

m 1. The authority citation for part 1240
continues to read as follows:

Authority: 12 U.S.C. 4511, 4513, 4513b,
4514, 4515, 4517, 4526, 4611-12, 4631-36.

m 2.In § 1240.11, revise paragraph (a)(7)
to read as follows:

§1240.11 Capital conservation buffer and
leverage buffer.

(El] * % %

(7) Stress capital buffer. (i) The stress
capital buffer for an Enterprise is the
stress capital buffer determined under
§1240.500 except as provided in
paragraph (a)(7)(ii) of this section.

(ii) If an Enterprise has not yet
received a stress capital buffer
requirement, its stress capital buffer for
purposes of this part is 0.75 percent of
the Enterprise’s adjusted total assets, as

of the last day of the previous calendar

quarter.
* * * * *

m 3. Add subpart H, consisting of
§§ 1240.500 through 1240.502, to read
as follows:

Subpart H—Capital Planning and
Stress Capital Buffer Determination

§1240.500 Capital planning and stress
capital buffer determination.

(a) Purpose. This section establishes
capital planning and prior notice and
approval requirements for capital
distributions by the Enterprises. This
section also establishes FHFA’s process
for determining the stress capital buffer
applicable to the Enterprises.

(b) Scope and reservation of
authority—(1) Applicability. This
section applies to the Enterprises.

(2) Reservation of authority. Nothing
in this section shall limit the authority
of FHFA to issue or enforce a capital
directive or take any other supervisory
or enforcement action, including an
action to address unsafe or unsound
practices or conditions or violations of
law.

(c) Definitions. For purposes of this
section, the following definitions apply:

Adjusted total assets has the same
meaning as under subpart A of this part.

Advanced approaches means the risk-
weighted assets calculation
methodologies as set forth in subpart E
of this part.

Capital action means any issuance of
a debt or equity capital instrument, any
capital distribution, and any similar
action that FHFA determines could
impact an Enterprise’s consolidated
capital.

Capital distribution means a
redemption or repurchase of any debt or
equity capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that FHFA
determines to be in substance a
distribution of capital.

Capital plan means a written
presentation of an Enterprise’s capital
planning strategies and capital adequacy
process that includes the mandatory
elements set forth in paragraph (d)(2) of
this section.

Capital plan cycle means the period
beginning on January 1 of a calendar
year and ending on December 31 of that
year.

Capital policy means an Enterprise’s
written principles and guidelines used
for capital planning, capital issuance,
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capital usage and distributions,
including internal capital goals; the
quantitative or qualitative guidelines for
capital distributions; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines.

Common equity tier 1 capital has the
same meaning as under subpart C of this

art.

Effective capital distribution
limitations means any limitations on
capital distributions established by
FHFA by order or regulation, provided
that, for any limitations based on risk-
weighted assets, such limitations must
be calculated using the standardized
approach, as set forth in subpart D of
this part.

Final planned capital distributions
means the planned capital distributions
included in a capital plan that include
the adjustments made pursuant to
paragraph (g) of this section, if any.

Internal baseline scenario means a
scenario that reflects the Enterprise’s
expectation of the economic and
financial outlook, including
expectations related to the Enterprise’s
capital adequacy and financial
condition.

Internal stress scenario means a
scenario designed by an Enterprise that
stresses the specific vulnerabilities of
the Enterprise’s risk profile and
operations, including those related to
the Enterprise’s capital adequacy and
financial condition.

Planning horizon means the period of
at least nine consecutive quarters for the
FHFA scenarios and at least five years
for the Internal scenarios, beginning
with the quarter preceding the quarter
in which the Enterprise submits its
capital plan, over which the relevant
projections extend, unless otherwise
directed by FHFA.

Regulatory capital ratio means a
capital ratio for which FHFA has
established minimum requirements for
the Enterprise by regulation or order,
including, as applicable, the
Enterprise’s regulatory capital ratios
calculated under subpart B of this part;
except that the Enterprise shall not use
the advanced approaches to calculate its
regulatory capital ratios.

Severely adverse scenario has the
same meaning as under 12 CFR part
1238.

Stability capital buffer has the same
meaning as under subpart G of this part.

Stress capital buffer means the
amount calculated under paragraph (e)
of this section.

Supervisory stress test means a stress
test conducted by FHFA using a
severely adverse scenario and the

assumptions contained in 12 CFR part
1238.

(d) Capital planning requirements and
procedures—(1) Annual capital
planning. (i) An Enterprise must
develop and maintain a capital plan.

(ii) An Enterprise must submit its
complete capital plan to FHFA by May
20 of each calendar year, or such later
date as directed by FHFA.

(iii) The Enterprise’s board of
directors or a designated committee
thereof must at least annually and prior
to submission of the capital plan under
paragraph (d)(1)(ii) of this section:

(A) Review the robustness of the
Enterprise’s process for assessing capital
adequacy;

(B) Ensure that any deficiencies in the
Enterprise’s process for assessing capital
adequacy are appropriately remedied;
and

(C) Approve the Enterprise’s capital
plan.

(2) Mandatory elements of capital
plan. A capital plan must contain at
least the following elements:

(i) An assessment of the expected uses
and sources of capital over the planning
horizon that reflects the Enterprise’s
size, complexity, risk profile, and scope
of operations, assuming both expected
and stressful conditions, including:

(A) Estimates of projected revenues,
expenses, losses, reserves, and pro
forma capital levels, including
regulatory capital ratios, and any
additional capital measures deemed
relevant by the Enterprise, over the
planning horizon under a range of
scenarios, including the Internal
baseline scenario and at least one
Internal stress scenario, as well as any
additional scenarios that FHFA may
provide the Enterprise after giving
notice to the Enterprise;

(B) A discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(C) A description of all planned
capital actions over the planning
horizon. Planned capital actions must
be consistent with any effective capital
distribution limitations, except as may
be adjusted pursuant to paragraph (g) of
this section. In determining whether an
Enterprise’s planned capital
distributions are consistent with
effective capital distribution limitations,
an Enterprise must assume that:

(1) Any countercyclical capital buffer
amount currently applicable to the
Enterprise remains at the same level,
except that the Enterprise must reflect
any increases or decreases in the
countercyclical capital buffer amount
that have been announced by FHFA at

the times indicated by FHFA'’s
announcement for when such increases
or decreases will take effect; and

(2) Any stability capital buffer
currently applicable to the Enterprise
when the capital plan is submitted
remains at the same level, except that
the Enterprise must reflect any increase
in its stability capital buffer pursuant to
§ 1240.400(c)(1), beginning in the fifth
quarter of the planning horizon.

(ii) A detailed description of the
Enterprise’s process for assessing capital
adequacy, including:

(A) A discussion of how the
Enterprise will, under expected and
stressful conditions, maintain capital
commensurate with its risks, and
maintain capital above the regulatory
capital ratios;

(B) A discussion of how the
Enterprise will, under expected and
stressful conditions, maintain sufficient
capital to continue its operations by
maintaining ready access to funding,
meeting its obligations to creditors and
other counterparties, and continuing to
serve as a credit intermediary;

(iii) The Enterprise’s capital policy;
and

(iv) A discussion of any expected
changes to the Enterprise’s business
plan that are likely to have a material
impact on the Enterprise’s capital
adequacy or liquidity.

(3) Data collection. Upon the request
of FHFA, the Enterprise shall provide
FHFA with information regarding:

(i) The Enterprise’s financial
condition, including its capital;

(ii) The Enterprise’s structure;

(iii) Amount and risk characteristics
of the Enterprise’s on- and off-balance
sheet exposures, including exposures
within the Enterprise’s trading account,
other trading-related exposures (such as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as
appropriate, information about the
sensitivity of positions to changes in
market rates and prices;

(iv) The Enterprise’s relevant policies
and procedures, including risk
management policies and procedures;

(v) The Enterprise’s liquidity profile
and management;

(vi) The loss, revenue, and expense
estimation models used by the
Enterprise for stress scenario analysis,
including supporting documentation
regarding each model’s development
and validation; and

(vii) Any other relevant qualitative or
quantitative information requested by
FHFA to facilitate review of the
Enterprise’s capital plan under this
section.
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(4) Resubmission of a capital plan. (i)
An Enterprise must update and
resubmit its capital plan to FHFA
within 30 calendar days of the
occurrence of one of the following
events:

(A) The Enterprise determines there
has been or will be a material change in
the Enterprise’s risk profile, financial
condition, or corporate structure since
the Enterprise last submitted the capital
plan to FHFA; or

(B) FHFA instructs the Enterprise in
writing to revise and resubmit its capital
plan, as necessary to monitor risks to
capital adequacy, for reasons including,
but not limited to:

(1) The capital plan is incomplete or
the capital plan, or the Enterprise’s
internal capital adequacy process,
contains material weaknesses;

(2) There has been, or will likely be,
a material change in the Enterprise’s
risk profile (including a material change
in its business strategy or any risk
exposure), financial condition, or
corporate structure;

(3) The Internal stress scenario(s) are
not appropriate for the Enterprise’s
business model and portfolios, or
changes in financial markets or the
macro-economic outlook that could
have a material impact on an
Enterprise’s risk profile and financial
condition require the use of updated
scenarios; or

(ii) FHFA may extend the 30-day
period in paragraph (d)(4)(i) of this
section for up to an additional 60
calendar days, or such longer period as
FHFA determines appropriate.

(iii) Any updated capital plan must
satisfy all the requirements of this
section; however, an Enterprise may
continue to rely on information
submitted as part of a previously
submitted capital plan to the extent that
the information remains accurate and
appropriate.

(5) Confidential treatment of
information submitted. The
confidentiality of information submitted
to FHFA under this section and related
materials shall be determined in
accordance with applicable exemptions
under the Freedom of Information Act
(5 U.S.C. 552(b)) and FHFA’s rule in 12
CFR part 1214—Availability of Non-
Public Information.

(e) Calculation of the stress capital
buffer—(1) General. FHFA will
determine the stress capital buffer that
applies under § 1240.11 pursuant to this
paragraph (e). FHFA will calculate the
Enterprise’s stress capital buffer
requirement annually.

(2) Stress capital buffer calculation.
An Enterprise’s stress capital buffer is
equal to the Enterprise’s adjusted total

assets, as of the last day of the previous
calendar quarter, multiplied by the
greater of:

(i) The following calculation:

(A) The ratio of an Enterprise’s
common equity tier 1 capital to adjusted
total assets, as of the final quarter of the
previous capital plan cycle, unless
otherwise determined by FHFA; minus

(B) The lowest projected ratio of the
Enterprise’s common equity tier 1
capital to adjusted total assets, in any
quarter of the planning horizon under a
supervisory stress test; plus

(C) The ratio of:

(1) The sum of the Enterprise’s
planned common stock dividends
(expressed as a dollar amount) for each
of the fourth through seventh quarters of
the planning horizon; to

(2) The adjusted total assets of the
Enterprise in the quarter in which the
Enterprise had its lowest projected ratio
of common equity tier 1 capital to
adjusted total assets, in any quarter of
the planning horizon under a
supervisory stress test; and (ii) 0.75
percent.

(3) Recalculation of stress capital
buffer. If an Enterprise resubmits its
capital plan pursuant to paragraph (d)(4)
of this section, FHFA may recalculate
the Enterprise’s stress capital buffer.
FHFA will provide notice of whether
the Enterprise’s stress capital buffer will
be recalculated within 75 calendar days
after the date on which the capital plan
is resubmitted, unless FHFA provides
notice to the Enterprise that it is
extending the time period.

(f) Review of capital plans by FHFA.
FHFA will consider the following
factors in reviewing an Enterprise’s
capital plan:

(1) The comprehensiveness of the
capital plan, including the extent to
which the analysis underlying the
capital plan captures and addresses
potential risks stemming from activities
across the Enterprise and the
Enterprise’s capital policy;

(2) The reasonableness of the
Enterprise’s capital plan, the
assumptions and analysis underlying
the capital plan, and the robustness of
its capital adequacy process;

(3) Relevant supervisory information
about the Enterprise and its
subsidiaries;

(4) The Enterprise’s regulatory and
financial reports, as well as supporting
data that would allow for an analysis of
the Enterprise’s loss, revenue, and
reserve projections;

(5) The results of any stress tests
conducted by the Enterprise or FHFA;
and

(6) Other information requested or
required by FHFA, as well as any other

information relevant, or related, to the
Enterprise’s capital adequacy.

(g) FHFA notice of stress capital
buffer; final planned capital
distributions—(1) Notice. FHFA will
provide an Enterprise with notice of its
stress capital buffer and an explanation
of the results of the supervisory stress
test. Unless otherwise determined by
FHFA, notice will be provided by
August 15 of the calendar year in which
the capital plan was submitted pursuant
to paragraph (d)(1)(ii) of this section or
within 90 calendar days of receiving
notice that FHFA will recalculate the
Enterprise’s stress capital buffer
pursuant to paragraph (e)(3) of this
section.

(2) Response to notice—(i) Request for
reconsideration of stress capital buffer.
An Enterprise may request
reconsideration of a stress capital buffer
provided under paragraph (g)(1) of this
section. To request reconsideration of a
stress capital buffer, an Enterprise must
submit to FHFA a request pursuant to
paragraph (h) of this section.

(ii) Adjustments to planned capital
distributions. Within two business days
of receipt of notice of a stress capital
buffer under paragraph (g)(1) or (h)(5) of
this section, as applicable, an Enterprise
must:

(A) Determine whether the planned
capital distributions for the fourth
through seventh quarters of the
planning horizon under the Internal
baseline scenario would be consistent
with effective capital distribution
limitations assuming the stress capital
buffer provided by FHFA under
paragraph (g)(1) or (h)(5) of this section,
as applicable, in place of any stress
capital buffer in effect; and

(1) If the planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario would not be
consistent with effective capital
distribution limitations assuming the
stress capital buffer provided by FHFA
under paragraph (g)(1) or (h)(5) of this
section, as applicable, in place of any
stress capital buffer in effect, the
Enterprise must adjust its planned
capital distributions such that its
planned capital distributions would be
consistent with effective capital
distribution limitations assuming the
stress capital buffer provided by FHFA
under paragraph (g)(1) or (h)(5) of this
section, as applicable, in place of any
stress capital buffer in effect; or

(2) If the planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario would be
consistent with effective capital
distribution limitations assuming the
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stress capital buffer provided by FHFA
under paragraph (g)(1) or (h)(5) of this
section, as applicable, in place of any
stress capital buffer in effect, the
Enterprise may adjust its planned
capital distributions. An Enterprise may
not adjust its planned capital
distributions to be inconsistent with the
effective capital distribution limitations
assuming the stress capital buffer
provided by FHFA under paragraph
(g)(1) or (h)(5) of this section, as
applicable; and

(B) Notify FHFA of any adjustments
made to planned capital distributions
for the fourth through seventh quarters
of the planning horizon under the
Internal baseline scenario.

(3) Final planned capital
distributions. FHFA will consider the
planned capital distributions, including
any adjustments made pursuant to
paragraph (g)(2)(ii) of this section, to be
the Enterprise’s final planned capital
distributions on the later of:

(i) The expiration of the time for
requesting reconsideration under
paragraph (i) of this section; and

(ii) The expiration of the time for
adjusting planned capital distributions
pursuant to paragraph (g)(2)(ii) of this
section.

(4) Effective date of final stress capital
buffer. (i) FHFA will provide an
Enterprise with its final stress capital
buffer and confirmation of the
Enterprise’s final planned capital
distributions by August 31 of the
calendar year that a capital plan was
submitted pursuant to paragraph
(d)(1)(ii) of this section, unless
otherwise determined by FHFA. A stress
capital buffer will not be considered
final so as to be agency action subject
to judicial review under 5 U.S.C. 704
during the pendency of a request for
reconsideration made pursuant to
paragraph (h) of this section or before
the time for requesting reconsideration
has expired.

(ii) Unless otherwise determined by
FHFA, an Enterprise’s final planned
capital distributions and final stress
capital buffer shall:

(A) Be effective on October 1 of the
calendar year in which a capital plan
was submitted pursuant to paragraph
(d)(1)(ii) of this section; and

(B) Remain in effect until superseded.

(5) Publication. With respect to an
Enterprise subject to this section, FHFA
may disclose publicly any or all of the
following:

(i) The stress capital buffer provided
to an Enterprise under paragraph (g)(1)
or (h)(5) of this section;

(ii) Adjustments made pursuant to
paragraph (g)(2)(ii) of this section;

(iii) A summary of the results of the
supervisory stress test; and

(iv) Other information.

(h) Administrative remedies; request
for reconsideration. The following
requirements and procedures apply to
any request under this paragraph (h):

(1) General. To request
reconsideration of a stress capital buffer,
provided under paragraph (g) of this
section, an Enterprise must submit a
written request for reconsideration.

(2) Timing of request. A request for
reconsideration of a stress capital buffer,
provided under paragraph (g) of this
section, must be received within 15
calendar days of receipt of a notice of
an Enterprise’s stress capital buffer.

(3) Contents of request. (i) A request
for reconsideration must include a
detailed explanation of why
reconsideration should be granted (that
is, why a stress capital buffer should be
reconsidered). With respect to any
information that was not previously
provided to FHFA in the Enterprise’s
capital plan, the request should include
an explanation of why the information
should be considered.

(ii) A request for reconsideration may
include a request for an informal
hearing on the Enterprise’s request for
reconsideration.

(4) Hearing. (i) FHFA may, in its sole
discretion, order an informal hearing if
FHFA finds that a hearing is appropriate
or necessary to resolve disputes
regarding material issues of fact.

(ii) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that FHFA may
extend this period upon notice to the
requesting party.

(5) Response to request. Within 30
calendar days of receipt of the
Enterprise’s request for reconsideration
of its stress capital buffer submitted
under paragraph (h)(2) of this section or
within 30 days of the conclusion of an
informal hearing conducted under
paragraph (h)(4) of this section, FHFA
will notify the Enterprise of its decision
to affirm or modify the Enterprise’s
stress capital buffer, provided that
FHFA may extend this period upon
notice to the Enterprise.

(6) Distributions during the pendency
of a request for reconsideration.

During the pendency of FHFA’s
decision under paragraph (h)(5) of this
section, the Enterprise may make capital
distributions that are consistent with
effective distribution limitations, unless
prior approval is required under
paragraph (i)(1) of this section.

(i) Approval requirements for certain
capital actions—(1) Circumstances
requiring approval—resubmission of a
capital plan. Unless it receives prior

approval pursuant to paragraph (i)(3) of
this section, an Enterprise may not make
a capital distribution (excluding any
capital distribution arising from the
issuance of a capital instrument eligible
for inclusion in the numerator of a
regulatory capital ratio) if the capital
distribution would occur after the
occurrence of an event requiring
resubmission under paragraph
(d)(4)(1)(A) or (B) of this section.

(2) Contents of request. A request for
a capital distribution under this section
must contain the following information:

(i) The Enterprise’s capital plan or a
discussion of changes to the Enterprise’s
capital plan since it was last submitted
to FHFA;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by FHFA (which may include,
among other things, an assessment of
the Enterprise’s capital adequacy under
a severely adverse scenario, a revised
capital plan, and supporting data).

(3) Approval of certain capital
distributions. (i) FHFA will act on a
request for prior approval of a capital
distribution within 30 calendar days
after the receipt of all the information
required under paragraph (i)(2) of this
section.

(ii) In acting on a request for prior
approval of a capital distribution, FHFA
will apply the considerations and
principles in paragraph (f) of this
section, as appropriate. In addition,
FHFA may disapprove the transaction if
the Enterprise does not provide all of
the information required to be
submitted under paragraph (i)(2) of this
section.

(4) Disapproval and hearing. (i) FHFA
will notify the Enterprise in writing of
the reasons for a decision to disapprove
any proposed capital distribution.
Within 15 calendar days after receipt of
a disapproval by FHFA, the Enterprise
may submit a written request for a
hearing.

(ii) FHFA may, in its sole discretion,
order an informal hearing if FHFA finds
that a hearing is appropriate or
necessary to resolve disputes regarding
material issues of fact. An informal
hearing shall be held within 30 calendar
days of a request, if granted, provided
that FHFA may extend this period upon
notice to the requesting party.

(iii) Written notice of the final
decision of FHFA shall be given to the
Enterprise within 60 calendar days of
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the conclusion of any informal hearing
ordered by FHFA, provided that FHFA
may extend this period upon notice to
the requesting party.

(iv) While FHFA’s decision is pending
and until such time as FHFA approves
the capital distribution at issue, the
Enterprise may not make such capital
distribution.

(j) Post notice requirement. An
Enterprise must notify FHFA within 15
days of making a capital distribution if:

(1) The capital distribution was
approved pursuant to paragraph (i)(3) of
this section; or

(2) The dollar amount of the capital
distribution will exceed the dollar
amount of the Enterprise’s final planned
capital distributions, as measured on an
aggregate basis beginning in the fourth
quarter of the planning horizon through
the quarter at issue.

§§1240.501-1240.502 [Reserved]

Sandra L. Thompson,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2022-11928 Filed 6—2—22; 8:45 am]
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SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all CFM
International, S.A. (CFM) LEAP-1B21,
LEAP-1B23, LEAP-1B25, LEAP-1B27,
LEAP-1B28, LEAP-1B28B1, LEAP—
1B28B2, LEAP-1B28B2C, LEAP-
1B28B3, LEAP-1B28BB]J1, and LEAP-
1B28BBJ2 model turbofan engines. This
AD was prompted by the detection of
melt-related freckles in the billet, which
may reduce the life of certain
compressor rotor stages 6—10 spools,
high pressure turbine (HPT) rotor mid
seals, HPT rotor stage 2 disks, low
pressure turbine (LPT) stage 2 disks, and
LPT stage 3 disks. This AD requires
revising the airworthiness limitations
section (ALS) of the applicable CFM
LEAP-1B Engine Shop Manual (ESM),
and the operator’s existing approved

maintenance or inspection program, as
applicable, to incorporate reduced life
limits for these parts. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective July 8, 2022.
The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD

as of July 8, 2022.

ADDRESSES: For service information
identified in this final rule, contact CFM
International, S.A., Aviation Operations
Center, 1 Neumann Way, M/D Room
285, Cincinnati, OH 45125; phone: (877)
432-3272; email: fleetsupport@ge.com.
You may view this service information
at the FAA, Airworthiness Products
Section, Operational Safety Branch,
1200 District Avenue, Burlington, MA
01803. For information on the
availability of this material at the FAA,
call (817) 222-5110. It is also available
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0094.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0094; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mehdi Lamnyi, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7743; email:
Mehdi.Lamnyi@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all CFM LEAP-1B21, LEAP-
1B23, LEAP-1B25, LEAP-1B27, LEAP—
1B28, LEAP-1B28B1, LEAP-1B28B2,
LEAP-1B28B2C, LEAP-1B28B3, LEAP—
1B28BBJ1, and LEAP-1B28BBJ2 model
turbofan engines. The NPRM published
in the Federal Register on February 15,
2022 (87 FR 8434). The NPRM was
prompted by the engine manufacturer
notifying the FAA of the detection of
melt-related freckles in the billet, which
may reduce the life of certain
compressor rotor stages 6—10 spools,
HPT rotor mid seals, HPT rotor stage 2

disks, LPT stage 2 disks, and LPT stage
3 disks (life-limited parts (LLPs)). The
manufacturer’s investigation determined
that, as a result of such freckles forming
in the billet, these LLPs may have
undetected subsurface anomalies that
developed during the manufacturing
process, resulting in reduced material
properties and a lower fatigue life
capability. Reduced material properties
may cause premature LLP fracture,
which could result in uncontained
debris release. As a result of its
investigation, the manufacturer
determined the need to reduce the life
limits of these LLPs. To reflect these
reduced life limits, the manufacturer
revised the CFM ALS, Chapter 05 of
LEAP-1B ESM. Additionally, the
manufacturer published service
information that specifies procedures
for the removal and replacement of
these LLPs before reaching their new
life limits. In the NPRM, the FAA
proposed to require revising the ALS of
the CFM LEAP—1B ESM, as applicable
to each affected engine model, and the
operator’s existing approved
maintenance or inspection program, as
applicable, to incorporate reduced life
limits for certain LLPs. The FAA is
issuing this AD to address the unsafe
condition on these products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
four commenters. The commenters were
Air Line Pilots Association,
International (ALPA), American
Airlines (AA), CFM, and United
Airlines (UAL). The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Update Service Information
Revisions

CFM requested that the FAA update
the service information issue numbers
and dates to reflect the current
revisions.

The FAA agrees and updated the
service information issue numbers and
dates throughout this AD. The FAA also
added a Credit For Previous Actions
paragraph to this AD, allowing operators
to take credit for required actions if
accomplished prior to the effective date
of this AD using prior versions of the
service information. This change
imposes no additional burden on
operators who are required to comply
with this AD.
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Request To Include Future Revisions to
Service Information

AA and UAL requested that the FAA
revise the required actions of the AD to
allow the use of future approved
revisions of the specified service
information. AA added that when the
FAA publishes an AD that incorporates
an EASA AD by reference, the EASA AD
includes language stating the use of later
revisions is acceptable for compliance.
AA suggested that since the FAA
already approves future approved
revisions of documents that are
incorporated by reference in a foreign
AD, it is reasonable and logical that this
FAA AD allows future approved
revisions.

The FAA disagrees with revising the
required actions of this AD to allow for
the use of future approved revisions of
the service information. Future
revisions of the service information
have not yet been published by the
manufacturer or reviewed by the FAA.
In the case of a foreign AD incorporated
by reference in an FAA AD, the service
information referenced by EASA is a
second-tier document. A request for an
alternative method of compliance can be
submitted to the FAA if future revisions
of the service information referenced in
paragraph (g) of this AD are published.
Additionally, if future revisions of the
service information are published by the
manufacturer and approved by the FAA,
the FAA may consider further
rulemaking.

Request To Clarify the Intent of the AD

AA requested the FAA clarify if the
AD requires the incorporation of the
LLP life limits in CFM Service Bulletin
(SB) LEAP-1B-72-00-0342—-01A—
930A-D, Issue 002—-00, dated July 26,
2021 (CFM SB LEAP-1B-72-00-0342—
01A—-930A-D), identified in Other

Related Service Information, or if the
AD requires revisions to the ESM.

The FAA notes that this AD does not
require any actions using CFM SB
LEAP-1B-72-00-0342—01A-930A-D.
This AD requires only revising the ALS
of the applicable CFM LEAP-1B ESM,
and the operator’s existing approved
maintenance or inspection program, as
applicable, to incorporate reduced life
limits for these parts using CFM High
Pressure Compressor Rotor Life Limits
LEAP-1B-05-11-02-01A-0B1B-C,
Issue 010-00, dated March 17, 2022,
CFM High Pressure Turbine Rotor Life
Limits LEAP-1B—-05-11-03—-01A—-0B1B-
C, Issue 007-00, dated March 17, 2022,
and CFM Low Pressure Turbine Rotor
Life Limits LEAP—1B-05-11-04-01A—
0B1B-C, Issue 008-00, dated February
16, 2022. The revised life limits include
references to CFM SB LEAP—1B-72-00—
0342-01A-930A-D for lists of specific
part serial numbers.

Support for the AD

ALPA expressed support for the AD
as written.

Conclusion

The FAA reviewed the relevant data,
considered any comments received, and
determined that air safety requires
adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, and any other changes
described previously, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service information:

ESTIMATED COSTS

e CFM High Pressure Compressor
Rotor Life Limits LEAP-1B-05-11-02—
01A—-0B1B-C, Issue 010-00, dated
March 17, 2022 (CFM LEAP-1B—05-11—
02-01A-0B1B-C). CFM LEAP-1B-05-
11-02—-01A—-0B1B-C provides the new
life limits for the high pressure
compressor rotor.

e CFM High Pressure Turbine Rotor
Life Limits LEAP-1B-05-11-03—-01A—
0B1B-C, Issue 007—-00, dated March 17,
2022 (CFM LEAP-1B-05-11-03-01A—
0B1B-C). CFM LEAP-1B-05-11-03—
01A-0B1B—C provides the new limits
for the high pressure turbine rotor.

e CFM Low Pressure Turbine Rotor
Life Limits LEAP-1B-05-11-04—01A—
0B1B-C, Issue 008—00, dated February
16, 2022 (CFM LEAP-1B—-05—-11-04—
01A-0B1B-C). CFM LEAP-1B-05-11—
04-01A-0B1B-C provides the new life
limits for the low pressure turbine rotor.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Other Related Service Information

The FAA reviewed CFM SB LEAP—
1B-72—-00-0342-01A-930A-D. CFM SB
LEAP-1B-72-00-0342—-01A—-930A-D
specifies procedures for removing and
replacing the LLPs, and provides new
life limits for certain serial numbers of
the LLPs.

Costs of Compliance

The FAA estimates that this AD
affects 378 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise ALS of the ESM and the operator's existing | 1 work-hour x $85 per hour = $85 .. $0 $85 $32,130
approved maintenance or inspection program.
Authority for This Rulemaking 44701: General requirements. Under Regulatory Findings

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section

that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-11-02 CFM International, S.A.:
Amendment 39-22052; Docket No.
FAA-2022-0094; Project Identifier AD—
2021-01251-E.

(a) Effective Date

This airworthiness directive (AD) is
effective July 8, 2022.

(b) Affected ADs
None.

(c) Applicability

This AD applies to CFM International, S.A.
(CFM) LEAP-1B21, LEAP-1B23, LEAP-
1B25, LEAP-1B27, LEAP-1B28, LEAP-
1B28B1, LEAP-1B28B2, LEAP-1B28B2C,
LEAP-1B28B3, LEAP-1B28BB]J1, and LEAP-
1B28BBJ2 model turbofan engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section, and JASC Code 7250, Turbine
Section.

(e) Unsafe Condition

This AD was prompted by the detection of
melt-related freckles in the billet, which may
reduce the life of certain compressor rotor
stages 6—10 spools, high pressure turbine
(HPT) rotor mid seals, HPT rotor stage 2
disks, low pressure turbine (LPT) stage 2
disks, and LPT stage 3 disks. The FAA is
issuing this AD to prevent the failure of the
high pressure compressor, HPT rotor, and
LPT rotor. The unsafe condition, if not
addressed, could result in release of
uncontained debris, damage to the engine,
and damage to the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 60 days after the effective date of
this AD, revise the airworthiness limitations
section (ALS) of the applicable CFM LEAP-
1B Engine Shop Manual (ESM) and the
operator’s existing approved maintenance or
inspection program, as applicable, by
incorporating the following service
information:

(1) CFM High Pressure Compressor Rotor
Life Limits LEAP-1B—-05-11-02—01A—0B1B—
C, Issue 010-00, dated March 17, 2022;

(2) CFM High Pressure Turbine Rotor Life
Limits LEAP—1B-05-11-03-01A-0B1B-C,
Issue 007-00, dated March 17, 2022; and

(3) CFM Low Pressure Turbine Rotor Life
Limits LEAP-1B-05-11-04-01A-0B1B-C,
Issue 008-00, dated February 16, 2022.

(h) Credit for Previous Actions

(1) You may take credit for the action
required by paragraph (g)(1) of this AD if the
following service information was
incorporated into the ALS of the applicable
ESM and the operator’s existing approved
maintenance or inspection program, as
applicable, prior to the effective date of this
AD: CFM High Pressure Compressor Rotor
Life Limits LEAP-1B-05-11-02—01A—0B1B—-
C, Issue 009-00, dated July 26, 2021.

(2) You may take credit for the action
required by paragraph (g)(2) of this AD if the
following service information was
incorporated into the ALS of the applicable
ESM and the operator’s existing approved
maintenance or inspection program, as
applicable, prior to the effective date of this
AD: CFM High Pressure Turbine Rotor Life
Limits LEAP-1B-05-11-03-01A-0B1B-C,
Issue 00600, dated July 26, 2021.

(3) You may take credit for the action
required by paragraph (g)(3) of this AD if the
following service information was
incorporated into the ALS of the applicable
ESM and the operator’s existing approved
maintenance or inspection program, as
applicable, prior to the effective date of this
AD: CFM Low Pressure Turbine Rotor Life
Limits LEAP—1B-05-11-04-01A—-0B1B-C,
Issue 006—00, dated June 1, 2021, or Issue
007, dated February 15, 2022.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD and
email to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Mehdi Lamnyi, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7743; email: Mehdi.Lamnyi@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) CFM High Pressure Compressor Rotor
Life Limits LEAP—1B—05-11-02—-01A—-0B1B—
C, Issue 010-00, dated March 17, 2022.

(ii) CFM High Pressure Turbine Rotor Life
Limits LEAP-1B-05-11-03-01A—0B1B-C,
Issue 007-00, dated March 17, 2022.

(iii) CFM Low Pressure Turbine Rotor Life
Limits LEAP-1B-05-11-04—-01A-0B1B-C,
Issue 008-00, dated February 16, 2022.

(3) For service information identified in
this AD, contact CFM International, S.A.,
Aviation Operations Center, 1 Neumann
Way, M/D Room 285, Cincinnati, OH 45125;
phone: (877) 432-3272; email: fleetsupport@
ge.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on May 13, 2022.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2022—-11926 Filed 6—2—22; 8:45 am]
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Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2022-0597; Project
Identifier MCAI-2022-00638-T; Amendment
39-22074; AD 2022-11-51]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.
(Type Certificate Previously Held by
Yabora Industria Aeronautica S.A.;
Embraer S.A.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Embraer S.A. (Type Certificate
previously held by Yabora Inddstria
Aerondutica S.A.; Embraer S.A.) Model
ERJ 170-200 STD, ER]J 170-200 LR, ERJ
170-200 SU, and ERJ 170-200 LL
airplanes. This AD was prompted by a
report of an in-flight detachment of a
right-hand wing tip and the subsequent
determination that cracks could develop
on the wing tip connection area that can
affect its structural integrity to the point
of an in-flight detachment. This AD
requires a detailed inspection for cracks
of the affected wing tip connections,
corrective action if necessary, and
revision of the existing maintenance or
inspection program, as specified in an
Ageéncia Nacional de Aviagdo Civil
(ANAC) AD, which is incorporated by
reference. The FAA previously sent an
emergency AD to all known U.S. owners
and operators of these airplanes. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective on June 21,
2022. Emergency AD 2022-11-51,
issued on May 13, 2022, which
contained the requirements of this
amendment, was effective with actual
notice.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 21, 2022.

The FAA must receive comments on
this AD by July 18, 2022.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact ANAC,
Aeronautical Products Certification
Branch (GGCP), Rua Dr. Orlando
Feirabend Filho, 230—Centro
Empresarial Aquarius—Torre B—
Andares 14 a 18, Parque Residencial
Aquarius, CEP 12.246—-190—S4o0 José
dos Campos—SP, Brazil; telephone 55
(12) 3203-6600; email pac@anac.gov.br;
internet www.anac.gov.br/en/. You may

find this IBR material on the ANAC
website at https://sistemas.anac.gov.br/
certificacao/DA/DAE.asp. You may
view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0597.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2022—
0597; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the mandatory continuing airworthiness
information (MCAI), any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Krista Greer, Aerospace Engineer, Large
Aircraft Section, FAA, International
Validation Branch, 2200 South 216th
St., Des Moines, WA 98198; telephone
206-231-3221; email Krista.Greer@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2022-0597; Project Identifier MCAI-
2022-00638-T"” at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and

actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Krista Greer,
Aerospace Engineer, Large Aircraft
Section, FAA, International Validation
Branch, 2200 South 216th St., Des
Moines, WA 98198; telephone 206—-231—
3221; email Krista.Greer@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA issued Emergency AD 2022—
11-51, dated May 13, 2022 (the
emergency AD), to address an unsafe
condition on Embraer S.A. Model ER]J
170-200 STD, ER]J 170-200 LR, ERJ
170-200 SU, and ER]J 170-200 LL
airplanes. The FAA sent the emergency
AD to all known U.S. owners and
operators of these airplanes. The
emergency AD requires a detailed
inspection for cracks of the affected
wing tip connections, corrective action
if cracks are found, and revision of the
existing maintenance or inspection
program to include a revised threshold
and interval for a certain airworthiness
limitations task.

The emergency AD was prompted by
Emergency AD 2022-05-02, effective
May 13, 2022 (ANAC Emergency AD
2022—-05-02) (also referred to after this
as the Mandatory Continuing
Airworthiness Information, or the
MCAI), issued by ANAC, which is the
aviation authority for Brazil, to correct
the unsafe condition for certain Embraer
S.A. Model ERJ 170200 STD, ER]J 170—
200 LR, ER] 170-200 SU, and ER]J 170—
200 LL airplanes. ANAC Emergency AD
2022-05-02 was prompted by a report
of an in-flight detachment of a right-
hand wing tip. Subsequently it was
determined that cracks could develop
on the wing tip connection area that can
affect its structural integrity to the point
of an in-flight detachment. This
condition, if not addressed, even if
sufficient controllability of the airplane
is maintained for the safe continuation
of the flight, could result in the
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detached part damaging other airplane
parts and affecting controllability, as
well as damaging property and injuring
persons on the ground.

See the MCALI for additional
background information.

Related Service Information Under 1
CFR Part 51

ANAC Emergency AD 2022-05-02
specifies procedures for a detailed
inspection for cracks of the affected
wing tip connections, corrective action
including rework of the wing spar 1 or
repair/modification of the wingtip spar
1, and revision of the existing
maintenance or inspection program to
include a revised threshold and interval
for a certain airworthiness limitations
task. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI described above. The FAA
is issuing this AD after determining that
the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

AD Requirements

This AD requires accomplishing the
actions specified in ANAC Emergency
AD 2022-05-02 described previously,
except for any differences identified as
exceptions in the regulatory text of this
AD and except as discussed under
“Difference Between this AD and the
MCAL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating

this process with manufacturers and
CAAs. As aresult, ANAC Emergency
AD 2022-05-02 is incorporated by
reference in this AD. This AD requires
compliance with ANAC Emergency AD
2022-05-02 in its entirety through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in ANAC
Emergency AD 2022-05-02 does not
mean that operators need comply only
with that section. For example, where
the AD refers to required actions and
compliance, compliance with these AD
requirements is not limited to the
section titled “Required Action” or
“Compliance” in ANAC Emergency AD
2022-05-02. Service information
required by ANAC Emergency AD
2022-05-02 for compliance will be
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2022-0597 after this AD is
published.

Difference Between This AD and the
MCAI

This AD requires all operators to
revise the existing maintenance or
inspection program, as applicable, to
include a reduced threshold and
interval for a certain airworthiness
limitations task. The MCAI does not
require this action for airplanes with
less than 7,500 flight hours after
installation of an affected part number.

Interim Action

The FAA considers this AD interim
action. The inspection reports that are
required by this AD will enable the
manufacturer to obtain better insight
into the nature, cause, and extent of the
cracking, and eventually to develop
final action to address the unsafe
condition. Once final action has been
identified, the FAA might consider
further rulemaking.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public

ESTIMATED COSTS

interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
required the immediate adoption of
Emergency AD 2022-11-51 issued on
May 13, 2022, to all known U.S. owners
and operators of these airplanes. The
FAA found that the risk to the flying
public justified waiving notice and
comment prior to adoption of this rule
because cracks on the wing tip
connection area can affect its structural
integrity to the point of an in-flight
detachment. Even if sufficient
controllability of the airplane is
maintained for the safe continuation of
the flight, this condition could result in
the detached part damaging other
airplane parts and affecting
controllability, as well as damaging
property and injuring persons on the
ground. These conditions still exist, and
the AD is hereby published in the
Federal Register as an amendment to 14
CFR 39.13 to make it effective to all
persons. Given the significance of the
risk presented by this unsafe condition,
it must be immediately addressed.
Accordingly, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B). In
addition, the FAA finds that good cause
exists pursuant to 5 U.S.C. 553(d) for
making this amendment effective in less
than 30 days, for the same reasons the
FAA found good cause to forgo notice
and comment.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 115 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspections ........ccccoeevererieeens 6 work-hours x $85 per hour = $510 ......ccccevevecereriererene $0 $510 $58,650
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The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the FAA recognizes
that this number may vary from operator
to operator. Since operators incorporate
maintenance or inspection program

changes for their affected fleet(s), the
FAA has determined that a per-operator
estimate is more accurate than a per-
airplane estimate. Therefore, the FAA
estimates the total cost per operator to
be $7,650 (90 work-hours x $85 per
work-hour).

ON-CONDITION COSTS

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on
the results of the inspections. The FAA
has no way of determining the number
of aircraft that might need these actions:

. Cost per

Action Labor cost Parts cost product
REPOIING .veoeeeieieieieceere e 1 work-hour x $85 per hour = $85 ........cccccvecvrerieneenne $0 $85
Wing spar 1 rework (per side) 49 work-hours x $85 per hour = $4,165 .... 2,212 6,377
Wingtip spar 1 repair/modification (per side) ............... 111 work-hours x $85 per hour = $9,435 16,949 26,384

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to Information
Collection Clearance Officer, Federal
Aviation Administration, 10101
Hillwood Parkway, Fort Worth, TX
76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-11-51 Embraer S.A. (Type Certificate
Previously Held by Yabora Industria
Aeronautica S.A.; Embraer S.A.):
Amendment 39-22074; Docket No.
FAA-2022-0597; Project Identifier
MCAI-2022-00638-T.

(a) Effective Date

The FAA issued Emergency Airworthiness
Directive (AD) 2022—-11-51 on May 13, 2022,

directly to affected owners and operators. As
a result of such actual notice, the emergency
AD was effective for those owners and
operators on the date it was provided. This
AD contains the same requirements as that
emergency AD and, for those who did not
receive actual notice, is effective on June 21,
2022.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Embraer S.A. (Type
Certificate previously held by Yabora
Industria Aeronautica S.A.; Embraer S.A.)
Model ERJ 170200 STD, ERJ 170-200 LR,
ERJ 170—200 SU, and ERJ 170-200 LL
airplanes, certificated in any category, as
identified in Agéncia Nacional de Aviagdo
Civil (ANAC) Emergency AD 2022-05-02,
effective May 13, 2022 (ANAC Emergency
AD 2022-05-02).

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wing structure.

(e) Unsafe Condition

This AD was prompted by a report of an
in-flight detachment of a right-hand wing tip.
Subsequently it was determined that cracks
could develop on the wing tip connection
area that can affect its structural integrity to
the point of an in-flight detachment. The
FAA is issuing this AD to address this
condition, which, even if sufficient
controllability of the airplane is maintained
for the safe continuation of the flight, could
result in the detached part damaging other
airplane parts and affecting controllability, as
well as damaging property and injuring
persons on the ground.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, ANAC Emergency AD
2022-05-02.
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(h) Exceptions to ANAC Emergency AD
2022-05-02

(1) Where ANAC Emergency AD 2022-05—
02 refers to its effective date, this AD requires
using the effective date of this AD.

(2) For the first column heading of table
1—*“Compliance Times” of ANAGC
Emergency AD 2022-05-02, replace “Flight
Hours (FH) accumulated from installation of
affected PN with “Flight Hours (FH)
accumulated from installation of affected PN
as of the effective date of this (FAA) AD.”

(3) Where table 1—“Compliance Times” of
ANAC Emergency AD 2022—-05-02 specifies
flight hours of ““19.800 or greater,” for this
AD use flight hours of “19.800 or greater.”

(4) Where paragraphs (a)(i) and (a)(ii) of
ANAC Emergency AD 2022-05-02 specify
correcting “discrepancies,” this AD defines a
discrepancy as a crack.

(5) The inspections and corrective actions
specified in paragraphs (a)(i) and (a)(ii) of
ANAC Emergency AD 2022—-05-02 must be
done using the service information specified
in paragraphs (a)(i) and (a)(ii) of ANAC
Emergency AD 2022—-05-02.

(6) Where paragraph (a)(iii) of ANAC
Emergency AD 2022-05-02 specifies to
“Modify task 57-30—002-0002 of the
Airworthiness Limitations Section, on MRB
1621, APPENDIX A—PART 2—
AIRWORTHINESS LIMITATION
INSPECTIONS (ALI)—STRUCTURES, to
revise its compliance interval” at the times
in table 1—"“Compliance Times” of ANAC
Emergency AD 2022-05-02, this AD requires
revising the existing maintenance or
inspection program, as applicable, within 30
days after the effective date of this AD to
incorporate the information specified in table
2—“Airworthiness Limitations Section
Updates” of ANAC Emergency AD 2022—-05—
02; except do not include the information in
the “Current Threshold/Interval” column.
The initial compliance time for the
airworthiness limitations task is within 1,000
flight hours after accomplishment of the tasks
specified in paragraphs (a)(i) and (a)(ii) of
ANAC Emergency AD 2022-05-02; except,
for airplanes that have accumulated 7,499
flight hours or less from installation of an
affected part number, as defined in ANAC
Emergency AD 2022—-05-02, the initial
compliance time is before the accumulation
of 10,000 flight hours from installation of the
affected part number.

(7) Paragraph (b) of ANAC Emergency AD
2022-05-02 specifies to report crack findings
to Embraer and ANAC within a certain
compliance time. For this AD, report crack
findings at the applicable time specified in
paragraph (h)(7)(i) or (ii) of this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 36 hours after accomplishment
of the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 36 hours after the effective date of this
AD.

(8) The “Alternative method of compliance
(AMOC)” section of ANAC Emergency AD
2022-05-02 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
ANAC; or ANAC’s authorized Designee. If
approved by the ANAC Designee, the
approval must include the Designee’s
authorized signature.

(j) Related Information

For more information about this AD,
contact Krista Greer, Aerospace Engineer,
Large Aircraft Section, FAA, International
Validation Branch, 2200 South 216th St., Des
Moines, WA 98198; telephone 206-231—
3221; email Krista.Greer@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Agéncia Nacional de Aviagéo Civil
(ANAC) Emergency AD 2022—-05-02,
effective May 13, 2022.

(ii) [Reserved]

(3) For ANAC Emergency AD 2022-05-02,
contact ANAC, Aeronautical Products
Certification Branch (GGCP), Rua Dr. Orlando
Feirabend Filho, 230—Centro Empresarial
Aquarius—Torre B—Andares 14 a 18, Parque
Residencial Aquarius, CEP 12.246—190—Sao
José dos Campos—SP, Brazil; telephone 55
(12) 3203-6600; email: pac@anac.gov.br;
internet www.anac.gov.br/en/. You may find
this IBR material on the ANAC website at
https://sistemas.anac.gov.br/certificacao/DA/
DAE.asp.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on May 26, 2022.
Gaetano A. Sciortino,
Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2022-11962 Filed 6-2-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—2022-0143; Project
Identifier MCAI-2021-01401-T; Amendment
39-22061; AD 2022-11-11]

RIN 2120-AA64

Airworthiness Directives; De Havilland
Aircraft of Canada Limited (Type
Certificate Previously Held by
Bombardier, Inc.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
De Havilland Aircraft of Canada Limited
(type certificate previously held by
Bombardier, Inc.) Model DHC-8-401
and —402 airplanes. This AD was
prompted by reports of a certain bolt at
the pivot pin link being found missing
or having stress corrosion cracking. This
AD requires a modification to the nose
landing gear (NLG) shock strut
assembly. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective July 8, 2022.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of July 8, 2022.

ADDRESSES: For service information
identified in this final rule, contact De
Havilland Aircraft of Canada Limited,
Q-Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; telephone 416-375—
4000; fax 416—375-4539; email thd@
dehavilland.com; internet https://
dehavilland.com. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0143.
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Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2022—
0143; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Antariksh Shetty, Aerospace Engineer,
Airframe and Propulsion Section, FAA,
New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516—228-7300; email
9-avs-nyaco-cos@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued AD CF—2009-
29R4, dated October 1, 2021 (TCCA AD
CF-2009-29R4) (also referred to after
this as the Mandatory Continuing
Airworthiness Information, or the
MCAI), to correct an unsafe condition
for certain De Havilland Aircraft of
Canada Limited Model DHC-8—401 and
—402 airplanes. You may examine the
MCAI in the AD docket on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0143.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain De Havilland Aircraft of
Canada Limited (type certificate
previously held by Bombardier, Inc.)
Model DHC—-8-401 and —402 airplanes.
The NPRM published in the Federal
Register on February 23, 2022 (87 FR
10112). The NPRM was prompted by
reports of a certain bolt at the pivot pin
link being found missing or having
stress corrosion cracking. The NPRM
proposed to require a modification to
the NLG shock strut assembly. The FAA
is issuing this AD to address failure of
the pivot pin retention bolt, which
could result in a loss of directional
control or loss of an NLG tire during
takeoff or landing, which could lead to
runway excursions. See the MCAI for
additional background information.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from Air
Line Pilots Association, International
(ALPA), who supported the NPRM
without change.

The FAA received additional
comments from Horizon Air. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request to Issue a Single AD

Horizon Air requested that the FAA
issue a single AD instead of both AD
2021-25-12, Amendment 39-21856 (86
FR 72174, December 21, 2021) (AD
2021-25-12), and this AD. Horizon Air
noted that in the “Relationship Between
Proposed AD and AD 2021-25-12"
paragraph of the NPRM, it stated it was
determined that a stand-alone AD
would be more appropriate. Horizon Air
pointed out this AD and AD 2021-25—
12 were both prompted by the same
unsafe condition and the applicability is
the same. Horizon Air suggested that
this final rule replace AD 2021-25-12 in
order to have the subject matter
mandates in a singular rule. Horizon Air
concluded that having the new AD state
the retained requirements and new
requirements would promote
compliance, be historically consistent,
and be congruent with the related
Transport Canada airworthiness
directive (TCCA AD CF-2009-29R4).

The FAA disagrees with the
commenter’s request. The FAA
acknowledges that a single AD is
typically more appropriate. However,
AD 2021-25-12 is an immediately
adopted rule (i.e., a final rule; request
for comment) that includes actions with
short compliance times. The FAA could
not include Part I of TCCA AD CF-
2009-29R4 in AD 2021-25-12 due to
the longer compliance time for the
required modification, which
necessitated issuing an NPRM with a
public comment period. The FAA
considered superseding AD 2021-25-12
to include retained actions and the
modification, which has a 1,600 flight
cycles or 9-month compliance time.
However, issuing an NPRM to supersede
AD 2021-25-12 would have delayed the
rulemaking process. The FAA
determined issuing a stand-alone NPRM
for the modification addresses the
unsafe condition in a timely manner as
the final rule for the stand-alone NPRM
(this AD) will be published sooner than
when a final rule for an NPRM that
supersedes AD 2021-25-12 would be
published. The FAA has not changed
this AD in this regard.

Request To Include a Statement To
Indicate the Association With AD 2021~
25-12

Horizon Air requested that the FAA
include a statement to indicate the
association with AD 2021-25-12.
Horizon Air stated that the actions
required by AD 2021-25-12 are only
applicable to airplanes with pivot pin
retention bolt part number (P/N)
NAS6204-14D installed on the NLG
assembly; consequently, if this part is
not installed the rule is not applicable.
Horizon Air also stated that this AD
mandates the installation of this part.
Horizon Air concluded that a statement
indicating the association with AD
2021-25-12 would enhance the
awareness of the compliance
requirements.

The FAA concurs with the
commenter’s request. The actions
required by AD 2021-25-12 only apply
to airplanes that have installed pivot pin
retention bolt P/N NAS6204—14D in the
NLG assembly and therefore do not
apply to those airplanes that do not
have that pivot pin retention bolt
installed. The modification required by
paragraph (g) of this AD results in the
installation of pivot pin retention bolt P/
N NAS6204-14D. After an operator has
complied with this AD, the operator is
then subject to AD 2021-25-12. As
specified in paragraph (g) of AD 2021-
25-12, the operator must revise the
existing maintenance or inspection
program ‘. . . within 30 days after the
installation of pivot pin retention bolt
part number P/N NAS6204-14D. . . .”
As specified in paragraph (i) of AD
2021-25-12, repetitive lubrications of
the part are required at intervals not to
exceed 400 flight cycles. The FAA has
added Note 1 to paragraph (g) of this AD
to refer to AD 2021-25-12 after
installing pivot pin retention bolt P/N
NAS6204—-14D.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, and any
other changes described previously, this
AD is adopted as proposed in the
NPRM. None of the changes will
increase the economic burden on any
operator. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on these products.

Related Service Information Under 1
CFR Part 51

De Havilland Aircraft of Canada
Limited has issued Service Bulletin 84—
32—161, Revision B, dated March 31,
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2021, including UTC Aerospace
Systems Service Bulletin 47100-32-145,
Revision 3, dated March 26, 2021. This
service information describes
procedures for modifying the NLG
shock strut assembly by replacing
special bolt, part number (P/N) 47205—
1 or 47205-3, with a new retention bolt,
P/N NAS6204—14D (the modification
includes a reverse orientation of the
retention bolt and a rework of the
weight on wheel (WOW) proximity

sensor cover to provide clearance for the
re-oriented retention bolt).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Difference Between This AD and the
MCAI

This AD only requires the
modification specified in Part I of TCCA

AD CF-2009-29R4. The other actions
specified in TCCA AD CF-2009-29R4
are required by FAA AD 2021-25-12.

Costs of Compliance

The FAA estimates that this AD
affects 54 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
4 work-hours X $85 Per hour = $340 .......cooiiiiieeiieeecee et $8 $348 $18,792

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-11-11 De Havilland Aircraft of
Canada Limited (Type Certificate
Previously Held by Bombardier, Inc.):
Amendment 39-22061; Docket No.
FAA-2022-0143; Project Identifier
MCAI-2021-01401-T.

(a) Effective Date
This airworthiness directive (AD) is
effective July 8, 2022.
(b) Affected ADs
None.
(c) Applicability

This AD applies to De Havilland Aircraft
of Canada Limited (type certificate
previously held by Bombardier, Inc.) Model
DHC-8-401 and —402 airplanes, certificated
in any category, serial numbers 4001 and
4003 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Unsafe Condition

This AD was prompted by reports of a
certain bolt at the pivot pin link being found

missing or having stress corrosion cracking.
The FAA is issuing this AD to address failure
of the pivot pin retention bolt, which could
result in a loss of directional control or loss
of a nose landing gear (NLG) tire during
takeoff or landing, which could lead to
runway excursions.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification

For any airplane having an NLG shock
strut assembly, part number (P/N) 47100-XX
(where XX represents any number), that has
special bolt P/N 47205-1 or 47205-3: Within
1,600 flight cycles or 9 months after the
effective date of this AD, whichever occurs
first, modify the NLG shock strut assembly,
in accordance with paragraph 3.B.,
“Procedure,” of the Accomplishment
Instructions of De Havilland Aircraft of
Canada Limited Service Bulletin 84-32—-161,
Revision B, dated March 31, 2021, including
UTC Aerospace Systems Service Bulletin
47100-32-145, Revision 3, dated March 26,
2021.

Note 1 to paragraph (g): After installing
pivot pin retention bolt part number
NAS6204-14D, AD 2021-25-12, Amendment
39-21856 (86 FR 72174, December 21, 2021)
applies to pivot pin retention bolt part
number NAS6204-14D.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using De Havilland Aircraft
of Canada Limited Service Bulletin 84-32—
161, dated April 7, 2020, including UTC
Aerospace Systems Service Bulletin 47100—
32-145, dated April 3, 2020; or De Havilland
Aircraft of Canada Limited Service Bulletin
84-32-161, Revision A, dated January 27,
2021, including UTC Aerospace Systems
Service Bulletin 47100-32—145, Revision 2,
dated January 4, 2021.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:
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(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the
responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or De Havilland Aircraft of Canada
Limited’s TCCA Design Approval
Organization (DAQ). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) TCCA AD
CF-2009-29R4, dated October 1, 2021, for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2022-0143.

(2) For more information about this AD,
contact Antariksh Shetty, Aerospace
Engineer, Airframe and Propulsion Section,
FAA, New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516—-228-7300; fax 516—794-5531;
email 9-avs-nyaco-cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) De Havilland Aircraft of Canada Limited
Service Bulletin 84-32-161, Revision B,
dated March 31, 2021, including UTC
Aerospace Systems Service Bulletin 47100—
32-145, Revision 3, dated March 26, 2021.

Note 2 to paragraph (k)(2)(i): De Havilland
issued De Havilland Service Bulletin 84—32—
161, Revision B, dated March 31, 2021, with
UTC Aerospace Systems Service Bulletin
47100-32—-145, Revision 3, dated March 26,
2021, attached as one “merged” file for the
convenience of affected operators.

(ii) [Reserved]

(3) For service information identified in
this AD, contact De Havilland Aircraft of
Canada Limited, Q-Series Technical Help

Desk, 123 Garratt Boulevard, Toronto,
Ontario M3K 1Y5, Canada; telephone 416—
375—-4000; fax 416—-375—4539; email thd@
dehavilland.com; internet https://
dehavilland.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fr.inspection@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on May 17, 2022.
Gaetano A. Sciortino,
Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2022-11758 Filed 6—2-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-0294; Project
Identifier MCAI-2021-00550-R; Amendment
39-22057; AD 2022-11-07]

RIN 2120-AA64
Airworthiness Directives; Airbus

Helicopters Deutschland GmbH (AHD)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Helicopters Deutschland GmbH
(AHD) Model MBB-BK117 A-1, MBB—
BK117 A-3, MBB-BK117 A—4, MBB—
BK117 B-1, MBB-BK117 B-2, MBB-
BK117 C-1, MBB-BK117 C-2, and
MBB-BK117 D-2 helicopters. This AD
was prompted by the FAA’s
determination that aging of the
elastomeric material of certain tension
torsion straps (TT-Straps), during the
period since manufacturing date up to
first flight on a helicopter, may affect its
structural characteristics. This AD
requires the replacement of certain TT-
Straps, implementation of storage life
limits for TT-Straps, a prohibition on
installing certain TT-Straps, and
conditions for installation of certain
other TT-Straps, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which is incorporated by
reference. The FAA is issuing this AD

to address the unsafe condition on these
products.

DATES: This AD is effective July 8, 2022.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of July 8, 2022.

ADDRESSES: For EASA material
incorporated by reference (IBR) in this
final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find the
EASA material on the EASA website at
https://ad.easa.europa.eu. You may
view this material at the FAA, Office of
the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222—
5110. It is also available in the AD
docket at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2022-0294.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0294; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the EASA AD, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Kristi Bradley, Program Manager, COS
Program Management Section,
Operational Safety Branch, Compliance
& Airworthiness Division, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
phone: (817) 222-5110; email:
kristin.bradley@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0122,
dated May 6, 2021 (EASA AD 2021—
0122), to correct an unsafe condition for
all Airbus Helicopters Deutschland
GmbH (AHD) (formerly Eurocopter
Deutschland GmbH, Eurocopter
Hubschrauber GmbH, Messerschmitt-
Bélkow-Blohm GmbH; Airbus
Helicopters Inc., formerly American
Eurocopter LLC) Model MBB-BK117 A—
1, MBB-BK117 A-3, MBB-BK117 A—4,
MBB-BK117 B—-1, MBB-BK117 B-2,
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MBB-BK117 C-1, MBB-BK117 C-2,
and MBB-BK117 D-2 helicopters.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus Helicopters
Deutschland GmbH (AHD) Model MBB—
BK117 A-1, MBB-BK117 A-3, MBB—
BK117 A—4, MBB-BK117 B—-1, MBB—
BK117 B-2, MBB-BK117 C-1, MBB-
BK117 C-2, and MBB-BK117 D-2
helicopters. The NPRM published in the
Federal Register on March 28, 2022 (87
FR 17201). The NPRM was prompted by
the FAA’s determination that aging of
the elastomeric material of certain TT-
Straps, during the period since
manufacturing date up to first flight on
a helicopter, may affect its structural
characteristics. The NPRM proposed to
require the replacement of certain TT-
Straps, implementation of storage life
limits for TT-Straps, a prohibition on
installing certain TT-Straps, and
conditions for installation of certain
other TT-Straps, as specified in EASA
AD 2021-0122.

The FAA is issuing this AD to address
aging of the elastomeric material of
certain TT-Straps. The unsafe condition,
if not addressed, could result in
premature failure of a TT-Strap,
possibly resulting in loss of control of
the helicopter. See EASA AD 2021-0122
for additional background information.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Conclusion

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA reviewed
the relevant data and determined that
air safety requires adopting this AD as
proposed. Accordingly, the FAA is

ESTIMATED COSTS

issuing this AD to address the unsafe
condition on these helicopters. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0122 requires the
replacement of certain TT-straps,
implementation of storage life limits for
TT-Straps since cure date, a prohibition
on installing certain TT-Straps, and
provides conditions for installation of
certain other TT-Straps. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 213 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates the following costs to
comply with this AD.

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace the TT-Strap .....ccccccovveverienenieenenns 5 work-hours x $85 per hour = $425 ............. $4,800 $5,225 $1,112,925

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-11-07 Airbus Helicopters
Deutschland GmbH (AHD): Amendment
39-22057; Docket No. FAA-2022-0294;
Project Identifier MCAI-2021-00550-R.

(a) Effective Date

This airworthiness directive (AD) is
effective July 8, 2022.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Airbus Helicopters
Deutschland GmbH (AHD) Model MBB—
BK117 A-1, MBB-BK117 A-3, MBB-BK117
A-4, MBB-BK117 B-1, MBB-BK117 B-2,
MBB-BK117 C-1, MBB-BK117 C-2, and
MBB-BK117 D-2 helicopters, certificated in
any category.

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 6200, Main Rotor System.

(e) Unsafe Condition

This AD was prompted by the FAA’s
determination that aging of the elastomeric
material of certain tension torsion straps (TT-
Straps), during the period since
manufacturing date up to first flight on a
helicopter, may affect its structural
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characteristics. The FAA is issuing this AD
to address aging of the elastomeric material
of certain TT-Straps. The unsafe condition, if
not addressed, could result in premature
failure of a TT-Strap, possibly resulting in
loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2021-0122, dated
May 6, 2021 (EASA AD 2021-0122).

(h) Exceptions to EASA AD 2021-0122

(1) Where EASA AD 2021-0122 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Where EASA AD 2021-0122 specifies
the “cure date” of a TT-Strap, the cure date
can be determined using the information
provided in the service information specified
in EASA AD 2021-0122, or by contacting
Airbus Helicopters Deutschland GmbH for
applicable instructions. If the option of
contacting Airbus Helicopters Deutschland
GmbH for instructions is chosen, those
instructions must be approved by the
Manager, General Aviation & Rotorcraft
Section, International Validation Branch,
FAA; or EASA; or Airbus Helicopters’ EASA
Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.

(3) This AD does not mandate compliance
with the “Remarks” section of EASA AD
2021-0122.

(4) Where the service information
referenced in EASA AD 2021-0122 specifies
scrapping a part, this AD requires removing
that part from service.

(5) Where paragraph (1) of EASA AD 2021-
0122 specifies to replace each Lord TT-Strap
and Bendix TT-Strap “in accordance with the
instructions of the applicable ASB,” for this
AD, the replacement must be done using
FAA-approved procedures.

(6) Where EASA AD 2021-0122 refers to
the airworthiness limitations items of the
airworthiness limitations section of the
aircraft maintenance manual (AMM) for the
definition of service life limit (SLL), this AD
requires using the life limits specified in
paragraphs (h)(6)(i) through (iii) of this AD,
as applicable.

(i) For Bendix TT-Strap P/N 2604067 and
P/N 117-14110: Before 10 years or 25,000
flight cycles on the part, whichever occurs
first.

(ii) For Lord TT-Strap P/N J17322—1 and P/
N 117-14111: Before 12 years or 40,000 flight
cycles on the part, whichever occurs first.

(iii) For Lord TT-Strap P/N
B622M10T1001: Before 12 years or 30,000
flight cycles on the part, whichever occurs
first.

(7) Where table 1 of EASA AD 2021-0122
specifies a compliance time of ‘“During the
next helicopter periodical inspection or
within 2 months, whichever occurs later after
the effective date of this AD, but not

exceeding the SLL,” for this AD, the
compliance time is “Within 2 months after
the effective date of this AD but not
exceeding the applicable SLL specified in
paragraphs (h)(6)(i) through (iii) of this AD.”

(i) Special Flight Permit

Special flight permits, as described in 14
CFR 21.197 and 21.199, are not allowed.

(j) Alternative Methods of Compliance
(AMOCGs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Kristi Bradley, Program Manager,
COS Program Management Section,
Operational Safety Branch, Compliance &
Airworthiness Division, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
phone: (817) 222-5110; email:
kristin.bradley@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0122, dated May 6, 2021.

(ii) [Reserved]

(3) For EASA AD 2021-0122, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find the
EASA material on the EASA website at
https://ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.
This material may be found in the AD docket
at https://www.regulations.gov by searching
for and locating Docket No. FAA-2022-0294.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on May 17, 2022.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2022-11936 Filed 6-2-22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2022-0297; Project
Identifier MCAI-2021-01099-R; Amendment
39-22058; AD 2022-11-08]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Helicopters Model AS350B,
AS350BA, AS350B1, AS350B2,
AS350B3, AS350D, EC130B4, and
EC130T2 helicopters. This AD was
prompted by the identification of
certain parts needing maintenance
actions, including life limits and
maintenance tasks. This AD requires
incorporating into maintenance records
requirements (airworthiness
limitations), as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective July 8, 2022.
The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD

as of July 8, 2022.

ADDRESSES: For EASA material
incorporated by reference (IBR) in this
final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find the
EASA material on the EASA website at
https://ad.easa.europa.eu. You may
view this material at the FAA, Office of
the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room
6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222—
5110. It is also available in the AD
docket at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2022-0297.
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Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0297; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the EASA AD, any comments
received, and other information. The
address for Docket Operations is U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Andrea Jimenez, Aerospace Engineer,
COS Program Management Section,
Operational Safety Branch, Compliance
& Airworthiness Division, FAA, 1600
Stewart Ave., Suite 410, Westbury, NY
11590; telephone (516) 228—-7330; email
andrea.jimenez@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021—
0194R1, dated October 8, 2021 (EASA
AD 2021-0194R1), to correct an unsafe
condition for all Airbus Helicopters,
formerly Eurocopter, Eurocopter France,
and Aerospatiale, Model AS 350 B, AS
350 BA, AS 350 BB, AS 350 B1, AS 350
B2, AS 350 B3, AS 350 D, EC 130 B4,
and EC 130 T2 helicopters. Model AS
350 BB helicopters are not certificated
by the FAA and are not included on the
U.S. type certificate data sheet; this AD
therefore does not include those
helicopters in the applicability.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus Helicopters Model
AS350B, AS350BA, AS350B1,
AS350B2, AS350B3, AS350D, EC130B4,
and EC130T2 helicopters. The NPRM
published in the Federal Register on
March 28, 2022 (87 FR 17206). The
NPRM was prompted by the
identification of certain parts needing
maintenance actions, including life
limits and maintenance tasks. The
NPRM proposed to require
incorporating into maintenance records
requirements (airworthiness
limitations), as specified in EASA AD
2021-0194R1.

The FAA is issuing this AD to address
the failure of certain parts, which could
result in the loss of control of the
helicopter. See EASA AD 2021-0194R1
for additional background information.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Conclusion

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA reviewed
the relevant data and determined that
air safety requires adopting this AD as
proposed. Accordingly, the FAA is
issuing this AD to address the unsafe
condition on these helicopters. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0194R1 requires
certain actions and associated
thresholds and intervals, including life
limits and maintenance tasks.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

ADs Mandating Airworthiness
Limitations

The FAA has previously mandated
airworthiness limitations by mandating
each airworthiness limitation task (e.g.,
inspections and replacements (life
limits)) as an AD requirement or issuing
ADs that require revising the
airworthiness limitations section (ALS)
of the existing maintenance manual or
instructions for continued airworthiness
to incorporate new or revised
inspections and life limits. This AD,
however, requires operators to
incorporate into maintenance records
required by 14 CFR 91.417(a)(2) or
135.439(a)(2), as applicable for your
helicopter, the requirements
(airworthiness limitations) specified in a
civil aviation authority AD. The FAA
does not intend this as a substantive
change. For these ADs, the ALS
requirements for operators are the same
but are complied with differently.
Requiring the incorporation of the new
ALS requirements into the maintenance
records, rather than requiring individual
ALS tasks (e.g., repetitive inspections
and replacements), requires operators to
record AD compliance once after
updating the maintenance records,
rather than after every time the ALS task
is completed.

In addition, paragraph (h) of this AD
allows operators to incorporate later
approved revisions of the ALS
document as specified in the Ref.
Publications section of EASA AD 2021—
0194R1 without the need for an
alternative method of compliance
(AMOQ).

Differences Between This AD and the
EASA AD

Paragraph (1) of EASA AD 2021—
0194R1 requires compliance with
actions and associated thresholds and
intervals, including life limits and
maintenance tasks, from September 3,
2021, the effective date of EASA AD
2021-0194, dated August 20, 2021
(EASA AD 2021-0194). Paragraph (3) of
EASA AD 2021-0194R1 requires
incorporating the actions and associated
thresholds and intervals, including life
limits and maintenance tasks, into the
approved maintenance program within
12 months after the effective date of
EASA AD 2021-0194. This AD requires
incorporating into maintenance records
requirements (airworthiness limitations)
within 30 days after the effective date of
this AD.

Costs of Compliance

The FAA estimates that this AD
affects 1,191 helicopters of U.S.
Registry. Labor rates are estimated at
$85 per work-hour. Based on these
numbers, the FAA estimates the
following costs to comply with this AD.
Incorporating requirements
(airworthiness limitations) into
maintenance records requires about 2
work-hours for a cost of $170 per
helicopter and a cost of $202,470 for the
U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.


https://www.regulations.gov
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Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2022-11-08 Airbus Helicopters:
Amendment 39-22058; Docket No.
FAA-2022-0297; Project Identifier
MCAI-2021-01099-R.

(a) Effective Date

This airworthiness directive (AD) is
effective July 8, 2022.

(b) Affected ADs

This AD affects AD 2011-22-05 R1,
Amendment 39-17765 (79 FR 14169, March
13, 2014) (AD 2011-22-05 R1); and AD
2016—25—-20, Amendment 39-18746 (81 FR
94954, December 27, 2016) (AD 2016—25-20).

(c) Applicability

This AD applies to all Airbus Helicopters
Model AS350B, AS350BA, AS350B1,
AS350B2, AS350B3, AS350D, EC130B4, and
EC130T2 helicopters, certificated in any
category.

(d) Subject

Joint Aircraft Service Component (JASC)
Codes: 2400, Electrical Power System; 2800,
Aircraft Fuel System; 2900, Hydraulic Power

System; 5200, Doors; 5300, Fuselage
Structure; 6200, Main Rotor System; 6300,
Main Rotor Drive System; 6400, Tail Rotor
System; 6500, Tail Rotor Drive System; and
6700, Rotorcraft Flight Control.

(e) Unsafe Condition

This AD was prompted by the
identification of certain parts needing
maintenance actions, including life limits
and maintenance tasks. The FAA is issuing
this AD to address the failure of certain parts,
which could result in the loss of control of
the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 30 days after the effective date of
this AD, incorporate into maintenance
records required by 14 CFR 91.417(a)(2) or
135.439(a)(2), as applicable for your
rotorcraft, the requirements (airworthiness
limitations) specified in paragraph (1) of
European Union Aviation Safety Agency
(EASA) AD 2021-0194R1, dated October 8,
2021 (EASA AD 2021-0194R1).

(h) Provisions for Alternative Requirements
(Airworthiness Limitations)

After the action required by paragraph (g)
of this AD has been done, no alternative
requirements (airworthiness limitations) are
allowed unless they are approved as
specified in the provisions of the “Ref.
Publications” section of EASA AD 2021—
0194R1.

(i) Terminating Action for ADs 2011-22-05
R1 and 2016-25-20

(1) Accomplishing the actions required by
this AD terminates all requirements of AD
2011-22-05 R1 for Model AS350B,
AS350BA, AS350B1, AS350B2, AS350B3,
and AS350D helicopters only.

(2) Accomplishing the actions required by
this AD terminates all requirements of AD
2016-25-20 for Model AS350B, AS350BA,
AS350B1, AS350B2, AS350B3, AS350D,
EC130B4, and EC130T2 helicopters only.

(j) Special Flight Permit

Special flight permits, as described in 14
CFR 21.197 and 21.199, are prohibited.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Andrea Jimenez, Aerospace Engineer,
COS Program Management Section,
Operational Safety Branch, Compliance &
Airworthiness Division, FAA, 1600 Stewart
Ave., Suite 410, Westbury, NY 11590;
telephone (516) 228-7330; email
andrea.jimenez@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0194R1, dated October 8,
2021.

(ii) [Reserved]

(3) For EASA AD 2021-0194R1, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find the
EASA material on the EASA website at
https://ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.
This material may be found in the AD docket
at https://www.regulations.gov by searching
for and locating Docket No. FAA-2022-0297.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on May 17, 2022.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2022-11957 Filed 6-2-22; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2021-0006; T.D. TTB-183;
Ref: Notice No. 203]

RIN 1513-AC83
Establishment of the Rocky Reach
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.
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SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
50-square mile ‘“Rocky Reach”
viticultural area in portions of Chelan
and Douglas Counties, in Washington.
The newly-established Rocky Reach
viticultural area is located entirely
within the existing Columbia Valley
viticultural area. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.
DATES: This final rule is effective July 5,
2022.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition
Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines

a viticultural area for American wine as
a delimited grape-growing region having

distinguishing features as described in
part 9 of the regulations and, once
approved, a name and a delineated
boundary codified in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
characteristic of a wine made from
grapes grown in an area to the wine’s
geographic origin. The establishment of
AVAs allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of an AVA is neither an
approval nor an endorsement by TTB of
the wine produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA must include the
following:

¢ Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

¢ A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA;

o If the proposed AVA is to be
established within, or overlapping, an
existing AVA, an explanation that both
identifies the attributes of the proposed
AVA that are consistent with the
existing AVA and explains how the
proposed AVA is sufficiently distinct
from the existing AVA and therefore
appropriate for separate recognition;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

o A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Rocky Reach Petition

TTB received a petition from Dr.
Kevin Pogue, a professor of geology at
Whitman College, proposing to establish
the “Rocky Reach” AVA. Dr. Pogue
submitted the petition on behalf of local

vineyard owners and winemakers. The
proposed AVA is located in portions of
Chelan and Douglas Counties, in
Washington, and lies entirely within the
established Columbia Valley AVA (27
CFR 9.74). The petition notes that,
although the proposed AVA covers 50
square miles, the Columbia River and
the Rocky Reach Reservoir constitute
approximately 24 percent of the total
area. Within the proposed AVA, there
are 7 commercial vineyards, which
cover a total of approximately 117 acres.
The distinguishing features of the
proposed Rocky Reach AVA are its
topography, geology, soils, and climate.
Topography

The proposed Rocky Reach AVA is
located along a stretch of the Columbia
River where the river has eroded a deep
canyon between the foothills of the
Cascade Range to the west and the
Waterville Plateau and Badger Mountain
to the east. Elevations within the
proposed AVA are below 1,600 feet.
Near the floor of the canyon and low
along the canyon sides are flat-topped
terraces. According to the petition, the
terraces within the AVA have long been
used for agricultural purposes,
including viticulture, due to the ease of
farming on the nearly-level ground.

West of the proposed AVA, the terrain
is rugged and mountainous and
elevations rise rapidly to over 3,000 feet.
To the east of the proposed AVA,
elevations are also higher, rising to an
average of 2,500 feet on the Waterville
Plateau. According to the petition, the
terrain is also much steeper to the east
of the proposed AVA. To the north of
the proposed AVA, within the
established Lake Chelan AVA (27 CFR
9.215), glaciers eroded a deep and broad
glacial trough that is now filled by Lake
Chelan. South of the proposed AVA, the
valley of the Columbia River abruptly
widens where the bedrock changes from
hard, erosion-resistant metamorphic
rocks to much softer sedimentary rocks.

Geology

According to the petition, 95 percent
of the surface bedrock within the
established Columbia Valley AVA
consists of Cenozoic volcanic and
sedimentary rock, predominantly
Miocene Columbia River basalt, which
is silica-poor and iron-rich. However,
within the proposed Rocky Reach AVA,
erosion has removed the basalt and
carved a deep valley into the underlying
Mesozoic crystalline basement rocks.
According to the petition, the region
north of the proposed AVA, specifically
the established Lake Chelan AVA, is the
only other region within the Columbia
River AVA that has this crystalline
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basement bedrock. These rocks consist
primarily of metamorphosed
sedimentary and igneous rocks that are
silica-rich and dominated by minerals
like quartz and mica that are not found
in the regions to the east, south, and
west of the proposed AVA, which have
basalt bedrock. As a result, grapevine
roots that reach the bedrock of the
proposed AVA come into contact with
a chemical environment that is distinct
from that associated with basalt
bedrock.

Soils

The petition states that the soils of the
proposed AVA formed from wind-
deposited sand and silt overlying
cobblestone gravel, as well as from sand
deposited by ice-age floods. The soils
are typically clay-poor and well- to
excessively well-drained. The thickness
of the sand and silt is generally greater
on the higher terraces within the
proposed AVA, as their greater age has
allowed more time for soils to be
deposited. Most of the vineyards in the
proposed AVA are on the lower terraces,
where the soils are very coarse-grained
and consist largely of cobblestones
deposited by glacial floods and
outwash. According to the petition, the
stony surfaces of the lower terraces
warm quickly. The hot stones then
radiate heat to the vines, promoting
faster and more complete ripening. The
coarse soils also more efficiently
transmit water to deeper soil horizons,
which encourages deeper root
penetration than in silty or sandy soils.
Finally, the petition notes that
vineyards in the stony soils do not
require the use of cover crops since
erosion is not an issue due to the coarse
texture.

To the north of the proposed AVA,
the soils of the glaciated valleys formed
from glacial till, which is sediment
deposited directly by melting glacial ice.
The soils also contain volcanic ash and
pumice, which are uncommon within
the proposed Rocky Reach AVA. Fine-
grained loess and sand over a basalt
substratum dominate the soils in the
regions to the south and east of the
proposed AVA. The petition did not
include soil information for the region
west of the proposed AVA.

Climate

According to the petition, the
proposed AVA'’s location at low
elevations within the deep valley of the
Columbia River allows it to have a
warmer and longer growing season than
the higher elevations of the surrounding
mountains and plateaus. The petition
included data on temperatures for the
period of 2015-2017 measured at two

locations within the proposed AVA and
two locations in the region to the north
of the proposed AVA. The data
indicates that the proposed Rocky Reach
AVA generally has warmer average
annual temperatures than the regions to
the north, as well as higher maximum
temperatures. The petition included
data on temperatures in the region to the
east of the proposed AVA for only 1
year, so TTB was unable to determine if
temperature distinguishes the proposed
AVA from the region to the east. The
petition did not include information on
temperatures in the regions to the west
and south of the proposed AVA.

During the three-year period, the
average temperature within the
proposed Rocky Reach AVA was 64.7
degrees Fahrenheit (F), with an average
maximum temperature of 77.9 degrees
F. The highest maximum temperature
measured during that time period was
108.9 degrees F. The average minimum
temperature within the proposed AVA
was 52 degrees F, and the lowest
minimum temperature was 29.2 degrees
F. The average soil temperature was
68.8 degrees F.

By comparison, during the same
three-year period, the average
temperature within the region to the
north of the proposed AVA was 63
degrees F, with an average maximum
temperature of 74.9 degrees F. The
highest maximum temperature
measured during that time period was
105.4 degrees F. The average minimum
temperature within the region to the
north was the same as within the
proposed AVA, and the lowest
minimum temperature was 29.9 degrees
F, which was similar to the lowest
minimum temperature within the
proposed AVA. The average soil
temperature was 56.5 degrees F.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 203 in the
Federal Register on July 15, 2021 (86 FR
37260), proposing to establish the Rocky
Reach AVA. In the notice, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed AVA. The notice also
included the information from the
petition comparing the distinguishing
features of the proposed AVA to the
surrounding areas. For a detailed
description of the evidence relating to
the name, boundary, and distinguishing
features of the proposed AVA, and for
a detailed comparison of the
distinguishing features of the proposed
AVA to the surrounding areas, see
Notice No. 203.

In Notice No. 203, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. In addition, given the proposed
Rocky Reach AVA’s location within the
Columbia Valley AVA, TTB solicited
comments on whether the evidence
submitted in the petition regarding the
distinguishing features of the proposed
AVA sufficiently differentiates it from
the established AVA. TTB also
requested comments on whether the
geographic features of the proposed
AVA are so distinguishable from the
established Columbia Valley AVA that
the proposed AVA should no longer be
part of the established AVA. The
comment period closed September 13,
2021.

In response to Notice No. 203, TTB
received one comment. The comment
supported establishing the proposed
AVA based on its distinct terroir. Of
particular importance to the commenter
was the presence of granitic gneiss/
migmatite/schist bedrock, which the
commenter claimed distinguishes the
proposed AVA from the vast majority of
land within the established Columbia
Valley AVA.

TTB Determination

After careful review of the petition
and the comment received in response
to Notice No. 203, TTB finds that the
evidence provided by the petitioner
supports the establishment of the Rocky
Reach AVA. Accordingly, under the
authority of the FAA Act, section
1111(d) of the Homeland Security Act of
2002, and parts 4 and 9 of the TTB
regulations, TTB establishes the ‘“Rocky
Reach” AVA in portions of Chelan and
Douglas Counties, Washington, effective
30 days from the publication date of this
document.

TTB has also determined that the
Rocky Reach AVA will remain part of
the established Columbia Valley AVA.
As discussed in Notice No. 203, the
Rocky Reach AVA shares some broad
characteristics with the established
AVA. For example, elevations within
the Columbia Valley AVA are generally
below 2,000 feet, and the Rocky Reach
AVA is located entirely below 2,000
feet. However, the Rocky Reach AVA
has crystalline basement bedrock rich in
silica, quartz, and mica, rather than the
basalt bedrock that characterizes much
of the rest of the Columbia Valley AVA,
and the soils of the Rocky Reach AVA
are more coarse-grained than the loess-
based soils that define most of the
Columbia Valley AVA.



Federal Register/Vol.

87, No. 107/Friday, June 3, 2022/Rules and Regulations

33637

Boundary Description

See the narrative description of the
boundary of the Rocky Reach AVA in
the regulatory text published at the end
of this final rule.

Maps

The petitioners provided the required
maps, and they are listed below in the
regulatory text. The Rocky Reach AVA
boundary may also be viewed on the
AVA Map Explorer on the TTB website,
at https://www.ttb.gov/wine/ava-map-
explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the Rocky
Reach AVA, its name, ‘“Rocky Reach,”
will be recognized as a name of
viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). The text of the
regulations clarifies this point.
Consequently, wine bottlers using the
name “Rocky Reach” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin.

The establishment of the Rocky Reach
AVA will not affect the existing
Columbia Valley AVA, and any bottlers
using “Columbia Valley” as an
appellation of origin or in a brand name
for wines made from grapes grown
within the Columbia Valley will not be
affected by the establishment of this
new AVA. The establishment of the
Rocky Reach AVA will allow vintners to
use ‘“Rocky Reach” and ““Columbia
Valley” as appellations of origin for

wines made primarily from grapes
grown within the Rocky Reach AVA if
the wines meet the eligibility
requirements for these appellations.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.287 to read as follows:

§9.287 Rocky Reach.

(a) Name. The name of the viticultural
area described in this section is ‘““Rocky
Reach”. For purposes of part 4 of this
chapter, “Rocky Reach” is a term of
viticultural significance.

(b) Approved maps. The 8 United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the
viticultural area are titled:

(1) Ardenvoir, WA, 2003;

(2) Chelan, WA, 2004;

(3) Entiat, WA, 2003;

(4) Orondo, WA, 2003;

(5) Rocky Reach Dam, WA, 2003;

(6) Waterville, WA, 2014;

(7) Wenatchee, WA, 2003; and

(8) Winesap, WA, 2004.

(c) Boundary. The Rocky Reach
viticultural area is located in Chelan
and Douglas Counties in Washington.
The boundary of the Rocky Reach
viticultural area is as described in
paragraphs (c)(1) through (13) of this
section:

(1) The beginning point is on the
Wenatchee map at the intersection of
the 1,200-foot elevation contour and the
western boundary of section 15, T23N/
R20E. From the beginning point,
proceed northeast along the 1,200-foot
elevation contour, crossing over the
Rocky Reach Dam map and onto the
northwest corner of the Orondo map;
then

(2) Continue northeasterly, then
southwesterly along the 1,200-foot
elevation contour, crossing back onto
the Rocky Reach Dam map and
continuing southwesterly along the
1,200-foot elevation contour to its
intersection with the unnamed creek
flowing from Spencer Lake; then

(3) Proceed northeasterly along the
1,200-foot elevation contour, crossing
over the unnamed creek and continuing
across the southeastern corner of the
Ardenvoir map and onto the Entiat map;
then

(4) Continue northeasterly then
westerly along the 1,200-foot elevation
contour, crossing back onto the
Ardenvoir map, and continuing along
the elevation contour to its intersection
with the R20E/R21E boundary, which is
concurrent with the western boundary
of section 18, T25N/R21E; then

(5) Proceed north along the R20E/
R21E boundary, crossing over the Entiat
River and the Entiat Ditch, to the
intersection of the range boundary and
the 1,200-foot elevation contour; then

(6) Proceed easterly along the 1,200-
foot elevation contour, crossing onto the
Winesap map, and continuing
northeasterly along the 1,200-foot
elevation contour to its intersection
with the boundary between sections 11
and 12, T26N/R21E; then

(7) Proceed north along the boundary
between sections 11 and 12 for
approximately 300 feet to its
intersection with the 1,400-foot
elevation contour; then

(8) Proceed northeast, then south,
then easterly along the 1,400-foot
elevation contour, crossing Knapp
Coulee and onto the Chelan map, and
continuing east along the 1,400-foot
elevation contour to its intersection
with the northern boundary of section 1,
T26N/R22E; then

(9) Proceed south-southeasterly in a
straight line, crossing the Columbia
River, to the intersection of the 1,600-
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foot elevation contour and the R22E/
R23E boundary; then

(10) Proceed generally westerly along
the 1,600-foot elevation contour,
crossing over the southeastern corner of
the Winesap map and onto the Entiat
map, and continuing southwesterly
along the 1,600-foot elevation contour to
its intersection with an unnamed stream
in section 35, T26N/R21E; then

(11) Proceed westerly (downstream)
along the unnamed stream for 0.45 mile
to its intersection with the 1,200-foot
elevation contour; then

(12) Proceed southerly along the
1,200-foot elevation contour, crossing
over the Orondo map and onto the
Wenatchee map to the intersection of
the elevation contour with the southern
boundary of section 14, T23N/R20E;
then

(13) Proceed west-northwest in a
straight line for 1.47 miles, crossing the
Columbia River, to the beginning point.

Signed: May 25, 2022.
Mary G. Ryan,
Administrator.
Approved: May 26, 2022.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2022-11709 Filed 6—2-22; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2020-0008; T.D. TTB-180;
Ref: Notice No. 193]

RIN 1513—-AC58
Establishment of the Mount Pisgah,
Polk County, Oregon Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 5,850-acre “Mount
Pisgah, Polk County, Oregon”
viticultural area in Polk County, Oregon.
The viticultural area is located entirely
within the existing Willamette Valley
viticultural area. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.
DATES: This final rule is effective July 5,
2022.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and

Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DG 20005;
phone 202—-453-1039, ext. 175.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
provisions pursuant to section 1111(d)
of the Homeland Security Act of 2002,
as codified at 6 U.S.C. 531(d). In
addition, the Secretary of the Treasury
has delegated certain administrative and
enforcement authorities to TTB through
Treasury Order 120-01.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name
and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA must include the
following:

¢ Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

e An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

o If the proposed AVA is to be
established within, or overlapping, an
existing AVA, an explanation that both
identifies the attributes of the proposed
AVA that are consistent with the
existing AVA and explains how the
proposed AVA is sufficiently distinct
from the existing AVA and therefore
appropriate for separate recognition;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Mount Pisgah, Polk County, Oregon
Petition

TTB received a petition from the
representatives of the vineyards and
wineries within the proposed AVA,
proposing to establish the “Mount
Pisgah, Polk County, Oregon” AVA. The
proposed AVA is located in Polk
County, Oregon, and lies entirely within
the established Willamette Valley AVA
(27 CFR 9.90). Within the approximately
5,850-acre proposed AVA, there are 10
commercial vineyards which cover a
total of approximately 531 acres, as well
as 2 wineries. The petition notes that
vineyard owners also plan to expand 4
of the existing vineyards by a total of
164 acres. The distinguishing features of
the proposed Mount Pisgah, Polk
County, Oregon AVA are its topography,
climate, geology, and soils.

The proposed Mount Pisgah, Polk
County, Oregon AVA is located on a
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small mountain in the hills of the
Willamette Valley. Elevations range
from 260 feet at the foot of the mountain
to 835 feet at the peak. The proposed
AVA is surrounded in all directions by
lower elevations of the Willamette
Valley floor. The petition states that the
proposed AVA’s elevated location
protects the proposed AVA from the
higher wind speeds that occur on the
valley floor.

According to the petition,
temperatures within the proposed
Mount Pisgah, Polk County, Oregon
AVA are cooler than the regions to the
east and north-northeast, with average
annual growing degree day ! (GDD)
accumulation of 2,543 GDDs. The
average annual GDD accumulations
favor the production of grape varietals
such pinot noir, pinot gris, and
chardonnay, which are the most
commonly grown grape varietals within
the proposed AVA. In comparison, GDD
accumulations in the city of Salem,
approximately 18 miles east of the
proposed AVA, averaged 2,903 GDDs,
and the town of McMinnville, 23 miles
to the north-northeast of the proposed
AVA, averaged 2661 GDDs.

The proposed AVA also has lower
average wind speeds than the regions to
the east and north-northeast. The
average wind speed within the proposed
Mount Pisgah, Polk County, Oregon
AVA is 2.3 miles per hour (mph), while
winds in the city of Salem average 6.1
mph, and winds in the town of
McMinnville average 5.2 mph.
According to the petition, high winds
can break new grapevine shoots and
desiccate grapes.

The petition states that the proposed
Mount Pisgah, Polk County, Oregon
AVA is bounded topographically
around a unique geological formation
that only occurs within the proposed
AVA. The parent material of the
mountain comes from the Siletz River
volcanics of the middle and lower
Eocene and Paleocene (approximately
40 to 60 million years ago). The rocks
are zeolotized (contain aluminum) and
veined with calcite, and were sea floor
mountains. The Siletz River volcanics
are exposed near the summit of Mount
Pisgah, where it directly affects the soils
and viticulture. The Siletz River
volcanics are the oldest rocks in the
Willamette Valley, and occur below
marine sediments six miles from the
Willamette River, which makes the

1See Albert J. Winkler et al., General Viticulture
(Berkeley: University of California Press, 2nd. ed.
1974), pages 61-64. In the Winkler scale, the GDD
regions are defined as follows: Region I = less than
2,500 GDDs; Region II = 2,501-3,000 GDDs; Region
III = 3,001-3,500 GDDs; Region IV = 3,501—4,000
GDDs; Region V = greater than 4,000 GDDs.

proposed AVA unique, according to the
petition. Because the geology of the
proposed AVA is different from that of
the surrounding regions, grapevine roots
within the proposed AVA will have
access to a different set of minerals and
nutrients than grapevines grown
elsewhere.

The geology of the proposed Mount
Pisgah, Polk County, Oregon AVA also
affects the composition of the soils.
According to the petition, 97.2 percent
of the soils within the proposed AVA
contain colluvium or residuum as
parent material, both of which are
ancient sedimentary soils. The only
alluvial parent material in the area is
old alluvium coming from the Missoula
Flood, which comprises 2.1 percent of
the proposed AVA. The soils generally
have fine to coarse grains with
calcareous concretions and are
carbonaceous and micaceous. The main
soil series in the proposed AVA are silty
clay loams, which make up 92.1 percent
of all soils within the proposed AVA
and include the Bellpine, Jory, Nekia,
Rickreall, and Willakenzie soil series.
The soils are classified as well drained
but also have adequate water-holding
capabilities, which enables dry farming
within the proposed AVA.

By comparison, the areas surrounding
the proposed Mount Pisgah, Polk
County, Oregon AVA all contain
alluvial deposits from the recent
quaternary period, instead of
sedimentary deposits. To the north of
the proposed AVA, soils are clayey
alluvium and do not drain as well as the
soils within the proposed AVA. To the
west of the proposed AVA, the soils are
alluvial loam and are more poorly
drained. To the south of the proposed
AVA, soils are silty alluvial. To the east
of the proposed AVA, soils are silty
alluvium and alluvial loam and also do
not drain as well as the soils in the
proposed AVA.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 193 in the
Federal Register on October 1, 2020 (85
FR 61907), proposing to establish the
Mount Pisgah, Polk County, Oregon
AVA. In the notice, TTB summarized
the evidence from the petition regarding
the name, boundary, and distinguishing
features for the proposed AVA. The
notice also compared the distinguishing
features of the proposed AVA to the
surrounding areas. For a detailed
description of the evidence relating to
the name, boundary, and distinguishing
features of the proposed AVA, and for
a detailed comparison of the
distinguishing features of the proposed

AVA to the surrounding areas, see
Notice No. 193.

In Notice No. 193, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. In addition, given the proposed
AVA'’s location within the Willamette
Valley AVA, TTB solicited comments
on whether the evidence submitted in
the petition regarding the distinguishing
features of the proposed AVA
sufficiently differentiates it from the
established AVA. TTB also requested
comments on whether the geographic
features of the proposed AVA are so
distinguishable from the established
Willamette Valley AVA that the
proposed AVA should no longer be part
of the established AVA. The comment
period closed November 30, 2020.

In response to Notice No. 193, TTB
received 19 comments. Commenters
included local vineyard and winery
owners, winemakers, and vineyard
managers. All 19 of the comments
support the establishment of the
proposed Mount Pisgah, Polk County,
Oregon AVA.

Proposal To Modify Proposed AVA
Name

One comment (comment 7) supports
the proposed Mount Pisgah, Polk
County Oregon AVA but also suggests
modifying the name. The comment
claims that, while other regions known
as “Mount Pisgah” exist in Oregon,
those regions are not conducive to
viticulture. Therefore, the comment
recommends shortening the proposed
name to “Mount Pisgah.” Two of the
other comments support this idea of a
shortened name (comments 13 and 15),
with one of the comments (comment 15)
noting that the other regions in Oregon
known as Mount Pisgah are located on
public lands and are unlikely to be
available for commercial viticulture.

TTB Response

One of the purposes of designating
AVAs is to provide consumers more
information about the origin of the
grapes used to make the wine. Because
there are at least three geographic
features in Oregon known as “Mount
Pisgah,” TTB believes that it is
important to clarify to which feature the
wine label refers. Although the
commenters state that the proposed
AVA is the only “Mount Pisgah” where
viticulture takes place in Oregon,
consumers might not be aware of this
and might assume that the AVA name
refers to one of the other regions.
Therefore, TTB believes that including
the county in the proposed AVA name
is necessary in order to reduce the
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chance of consumer confusion.
Additionally, because Polk County is a
common county name within the U.S.,
and multiple States have geographic
features known as “Mount Pisgah,” TTB
does not believe that shortening the
proposed AVA name to “Mount Pisgah,
Polk County” would sufficiently
identify the proposed AVA’s location.
For these reasons, TTB is not
considering establishing the AVA with
an abbreviated shortened name.

Proposal To Expand the Proposed AVA

One comment (comment 8) supports
the establishment of the Mount Pisgah,
Polk County, Oregon AVA but also
requests modifying the proposed
boundary. The comment, submitted on
behalf of Atlas Vineyard Management,
Inc., requests extending the proposed
AVA boundary southward to include a
65-acre vineyard on a neighboring hill.
The comment claims that the climate,
topography, geology, and soils of the
proposed expansion area are similar to
those of the proposed AVA. As
evidence, the comment included
information on the GDDs, mean July
temperature, wind speeds, elevation,
slope aspect, geology, and soils of the
proposed expansion area.

Four other comments submitted in
response to Notice No. 193 address this
boundary modification, and all four
comments oppose it (comments 11, 12,
13, and 15). Two comments (comments
11 and 15) oppose the proposed
expansion, in part, because they claim
the proposed “Mount Pisgah, Polk
County, Oregon” name does not apply
to the proposed expansion area, which
is located on a separate geographic
feature known as Fishback Hill. Several
of the comments also include anecdotal
evidence of temperature differences
between the proposed AVA and the
proposed expansion area, noting that
they have encountered ice or rain in the
region of the proposed expansion area
on days when the proposed AVA was
free of ice or rain.

Comments 12 and 15 both address the
soil evidence in the request to expand
the proposed AVA. Both comments
claim that the soils of the proposed
AVA are, in fact, distinguishable from
those of the proposed expansion area.
Comment 12 claims that the proposed
expansion area contains more
Willakenzie soils than the proposed
AVA. Comment 15 claims that a
combination of marine sediments and
volcanic basalt is unique to the
proposed Mount Pisgah, Polk County,
Oregon AVA, as stated in the proposed
AVA petition. The comment goes on to
say that, contrary to the claims in the
expansion proposal, there are at least

five acres of vines planted on this
combination of soils at the summit of
Mount Pisgah. Comment 15 also states
that the Spencer Formation, which the
expansion proposal claims is a geologic
formation shared by the proposed AVA
and the proposed expansion area,
stretches nearly the entire length of the
Willamette Valley AVA. As a result, the
comment claims the fact that the
proposed AVA and the proposed
expansion area share this underlying
geologic feature is simply a coincidence
and not a distinctive feature of the two
regions.

Finally, comment 13 addresses the
GDD and wind speed data included in
the expansion proposal. The comment
notes that the 2015-2018 April/May
GDD accumulations from the proposed
expansion area are lower than those of
the proposed Mount Pisgah, Polk
County, Oregon AVA. The comment
states that lower GDD accumulations in
these months can result in bud break
and bloom dates that are later than in
the proposed AVA. The comment also
notes that the 2016 April/May and June/
October wind speeds are 20 and 40
percent higher, respectively, in the
proposed expansion area than they are
in the proposed AVA.

TTB Response

After examining the information
provided, TTB has determined that
there is not sufficient evidence to
support inclusion of the proposed
expansion area at this time. The
information presented does not show
that the proposed expansion area shares
the distinguishing features or name
evidence of the proposed Mount Pisgah,
Polk County, Oregon AVA. First, TTB
has determined that the comment
requesting the expanded boundaries
does not include evidence that the
proposed AVA name extends to the

roposed expansion area.

Additionally, based on the
information provided, TTB also found
that several aspects of the climate,
geologic, and soil features of the
proposed AVA appear to be dissimilar
to those of the expansion area proposed
in comment 8. First, comment 8
included one year of wind speed data
(2016) from within both the proposed
expansion area and the proposed AVA
and two years of data (2017-2018) from
the proposed expansion area and two
regions on the Willamette Valley floor
outside of the proposed AVA. Although
the two-year data suggests that the
proposed expansion area has wind
speeds lower than those found on the
Willamette Valley floor, the 2016 data
suggests that wind speeds in the
proposed expansion area may be

consistently higher than those within
the proposed AVA. Without additional
wind speed data from within both the
proposed expansion area and the
proposed AVA, TTB cannot determine
that the proposed expansion area’s wind
speeds are similar enough to warrant
inclusion in the proposed Mount
Pisgah, Polk County AVA.

Furthermore, based on the
information in comment 8, the early-
season GDDs of the proposed expansion
area also appear to be different from
those of the proposed Mount Pisgah,
Polk County, Oregon AVA. The
comment included 2014-2016 GDD data
from within the proposed expansion
area, the proposed AVA, and two
locations on the Willamette Valley floor.
The comment also included 2017-2018
GDD data from within the proposed
expansion area and the two locations on
the valley floor, but not from within the
proposed AVA. Although the 2014—
2016 GDDs in both the proposed AVA
and the proposed expansion area are
lower than those found in the two
locations on the valley floor, the 2014—
2016 April/May GDD accumulations are
noticeably lower in the proposed
expansion area than in the proposed
AVA. Furthermore, the 2014-2016
seasonal GDD accumulations for the
proposed expansion area are also lower
than those for the proposed AVA.
Therefore, TTB does not believe that
comment 8 provided sufficient evidence
to show that the proposed AVA and the
proposed expansion share similar GDD
accumulations.

With regard to geologic features,
comment 8 notes that the Spencer
Formation is present beneath both the
proposed expansion area and the
proposed Mount Pisgah, Polk County,
Oregon AVA. However, the proposed
AVA petition did not describe the
presence of the Spencer Formation as a
distinguishing feature. The presence of
the Siletz River volcanics is the
distinguishing geologic feature of the
proposed AVA, and it does not appear
to occur in the proposed expansion area.
Therefore, TTB does not believe that
comment 8 provided sufficient evidence
to show that the proposed expansion
area shares the distinguishing geologic
feature of the proposed AVA.

Based on the soil map included in the
expansion request comment (comment
8), TTB cannot determine conclusively
whether Willakenzie soils are more
prevalent in the proposed expansion
area than in the proposed AVA, as
suggested in comment 12. However,
based on the same map, TTB does
believe that the proposed expansion
area lacks the Nekia soils, which the
proposed AVA petition states make up
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8.1 percent of the soils in the proposed
AVA. The map also appears to show
that Rickreal soils, which comprise 7.8
percent of the proposed AVA soils, are
not as common in the proposed
expansion area, and that Dupee soils
may be more common in the proposed
expansion area than in the proposed
AVA. For these reasons, TTB has
determined that comment 8 provided
insufficient evidence to show that the
proposed expansion area shares the
distinctive soil composition of the
proposed Mount Pisgah, Polk County,
Oregon AVA.

TTB Determination

After careful review of the petition
and the comments received in response
to Notice No. 193, TTB finds that the
evidence provided by the petitioner
supports the establishment of the Mount
Pisgah, Polk County, Oregon AVA, as
originally proposed. TTB is not
expanding the Mount Pisgah, Polk
County, Oregon AVA to include the
region requested in comment 8,
although TTB would be willing to
consider a separate petition to establish
anew AVA in that region or a separate
expansion petition that provides the
requisite name and distinguishing
features information. Accordingly,
under the authority of the FAA Act,
section 1111(d) of the Homeland
Security Act of 2002, and parts 4 and 9
of the TTB regulations, TTB establishes
the “Mount Pisgah, Polk County,
Oregon”’ AVA in Polk County, Oregon,
effective 30 days from the publication
date of this document.

TTB has also determined that the
Mount Pisgah, Polk County, Oregon
AVA will remain part of the established
Willamette Valley AVA. As discussed in
Notice No. 193, the Mount Pisgah, Polk
County, Oregon AVA shares some broad
characteristics with the established
AVA. For example, the Mount Pisgah,
Polk County, Oregon AVA and the
Willamette Valley AVA do not contain
elevations over 1,000 feet. Additionally,
both areas contain mostly silty and clay
loam soils. However, the Mount Pisgah,
Polk County, Oregon AVA differs from
the Willamette Valley AVA because it is
located entirely on a small mountain
with elevations that are higher than
those of the surrounding valley floor.
Due to its higher elevations, wind
speeds within the AVA are lower than
in other parts of the Willamette Valley
AVA that have lower elevations. Lastly,
the Siletz River volcanics parent
material is a unique geological feature
which occurs within the Mount Pisgah,
Polk County, Oregon AVA but not
within the remainder of the Willamette
Valley AVA.

Boundary Description

See the narrative description of the
boundary of the Mount Pisgah, Polk
County, Oregon AVA in the regulatory
text published at the end of this final
rule.

Maps

The petitioners provided the required
maps, and they are listed below in the
regulatory text. The Mount Pisgah, Polk
County, Oregon AVA boundary may
also be viewed on the AVA Map
Explorer on the TTB website, at https://
www.tth.gov/wine/ava-map-explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the Mount
Pisgah, Polk County, Oregon AVA, its
name, “Mount Pisgah, Polk County,
Oregon,” will be recognized as a name
of viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). TTB is also designating
“Mt. Pisgah, Polk County, Oregon” as a
term of viticultural significance, and is
allowing the word ‘“Mount” to be
abbreviated as “Mt.” The text of the
regulations clarifies this point.
Consequently, wine bottlers using the
name ‘“Mount (or “Mt.”) Pisgah, Polk
County, Oregon” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin. TTB is not
designating ‘‘Mount (or “Mt.”) Pisgah,”
by itself, as a term of viticultural
significance due to the number of
locations in the United States known as
Mount Pisgah. Therefore, wine bottlers

using “Mount (or “Mt.”’) Pisgah,”
standing alone, in a brand name or in
another label reference on their wines
will not be affected by the establishment
of this AVA.

The establishment of the Mount
Pisgah, Polk County, Oregon AVA will
not affect the existing Willamette Valley
AVA, and any bottlers using
“Willamette Valley” as an appellation of
origin or in a brand name for wines
made from grapes grown within the
Willamette Valley will not be affected
by the establishment of this new AVA.
The establishment of the Mount Pisgah,
Polk County, Oregon AVA will allow
vintners to use ‘“Mount (or “Mt.”)
Pisgah, Polk County, Oregon’” and
“Willamette Valley” as appellations of
origin for wines made primarily from
grapes grown within the Mount Pisgah,
Polk County, Oregon AVA if the wines
meet the eligibility requirements for the
appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.
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Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.284 to read as follows:

§9.284 Mount Pisgah, Polk County,
Oregon.

(a) Name. The name of the viticultural
area described in this section is “Mount
Pisgah, Polk County, Oregon”. The word
“Mount” may be abbreviated as “Mt.”
in the name of this AVA. For purposes
of part 4 of this chapter, “Mount Pisgah,
Polk County, Oregon” and ‘“Mt. Pisgah,
Polk County, Oregon” are terms of
viticultural significance.

(b) Approved maps. The two United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Mount
Pisgah, Polk County, Oregon viticultural
area are titled:

(1) Dallas, OR, 2014; and

(2) Airlie North, OR, 2014.

(c) Boundary. The Mount Pisgah, Polk
County, Oregon viticultural area is
located in Polk County in Oregon. The
boundary of the Mount Pisgah, Polk
County, Oregon viticultural area is as
described below:

(1) The beginning point is on the
Dallas map at the point where the 320-
foot elevation contour intersects
Mistletoe Road south of the unnamed
road known locally as SE Lewis Street.
From the beginning point, proceed
south along Mistletoe Road for
approximately 2 miles to the road’s
second intersection with the 740-foot
elevation contour; then

(2) Proceed due west approximately
0.5 miles to the 400-foot elevation
contour; then

(3) Proceed south along the 400-foot
elevation contour, crossing onto the
Airlie North map, to the contour’s
intersection with Cooper Hollow Road
near Fisher Reservoir; then

(4) Proceed southeasterly along
Cooper Hollow Road to its intersection
with McCaleb Road; then

(5) Proceed east, then northeast, then
east along McCaleb Road for
approximately 1.6 miles to its
intersection with Mistletoe Road and
the 260-foot elevation contour; then

(6) Proceed easterly along the 260-foot
elevation contour until it intersects
again with Mistletoe Road; then

(7) Proceed east along Mistletoe Road
for 0.3 mile to its intersection with
Matney Road; then

(8) Proceed north along Matney Road
for 0.6 mile to its intersection with the
260-foot elevation contour at a 90 degree
turn in the road; then

(9) Proceed northwesterly along the
260-foot elevation contour to its
intersection with Bursell Road; then

(10) Proceed east along Bursell Road
for 0.2 mile to its intersection with the
260-foot elevation contour; then

(11) Proceed north along the 260-foot
elevation contour, crossing onto the
Dallas map, to the contour’s intersection
with Whiteaker Road; then

(12) Proceed southeasterly along
Whiteaker Road for 1.0 mile to its
intersection with the 260-foot elevation
contour at a 90 degree turn in the road;
then

(13) Proceed north, then west along
the 260-foot elevation contour to its
intersection with Ballard Road; then

(14) Proceed south along Ballard Road
to its intersection with the 300-foot
elevation contour; then

(15) Proceed northwesterly along the
300-foot elevation contour, to its
intersection with Cherry Knoll Road;
then

(16) Proceed south along Cherry Knoll
Road to its intersection with the 320-
foot elevation contour; then

(17) Proceed northwesterly along the
320-foot elevation contour, returning to
the beginning point.

Signed: May 25, 2022.

Mary G. Ryan,
Administrator.
Approved: May 26, 2022.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2022—-11715 Filed 6—2-22; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2021-0001; T.D. TTB-182;
Ref: Notice No. 200]

RIN 1513-AC73

Establishment of the Upper Lake
Valley Viticultural Area and
Modification of the Clear Lake
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 17,360-acre “Upper Lake
Valley” viticultural area in Lake County,
California. TTB also expands the
boundary of the existing 1,093-square
mile Clear Lake viticultural area so that
the Upper Lake Valley viticultural area
is wholly within it. Both viticultural
areas are located within the established

North Coast viticultural area. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: This final rule is effective July 5,
2022.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and, once
approved, a name and a delineated
boundary codified in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
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characteristic of a wine made from
grapes grown in an area to the wine’s
geographic origin. The establishment of
AVAs allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of an AVA is neither an
approval nor an endorsement by TTB of
the wine produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA, or modify the
boundary of an AVA, must include the
following:

e Evidence that the area within the
proposed AVA boundary, or the region
within the proposed expansion area, is
nationally or locally known by the AVA
name specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA or defining the boundary of the
proposed expansion area;

e A narrative description of the
features of the proposed AVA or
proposed expansion area affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA or
expansion area distinctive and
distinguish it from adjacent areas
outside the proposed AVA boundary or
established AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA or proposed expansion area, with
the boundary of the proposed AVA or
proposed expansion area clearly drawn
thereon;

e If the proposed AVA or proposed
expansion area is to be established
within, or overlapping, an existing
AVA, an explanation that both identifies
the attributes of the proposed AVA or
proposed expansion area that are
consistent with the existing AVA, and
explains how the proposed AVA or
proposed expansion area is sufficiently
distinct from the existing AVA and
therefore appropriate for separate
recognition; and

e A detailed narrative description of
the proposed AVA or proposed
expansion area boundary based on
USGS map markings.

Petition To Establish the Upper Lake
Valley AVA and Modify the Boundary
of the Clear Lake AVA

TTB received a petition from Terry
Dereniuk, on behalf of the Growers of
Upper Lake Valley, proposing the
establishment of the “Upper Lake
Valley” AVA. The proposed Upper Lake
Valley AVA is located within Lake
County, California, and lies within the
established North Coast AVA (27 CFR
9.30) and partially within the
established Clear Lake AVA (27 CFR
9.99). The proposed AVA contains
approximately 17,360 acres and has 16
commercial vineyards covering a total of
approximately 300 acres. At the time the
petition was submitted, at least one
additional vineyard was planned within
the proposed AVA.

Although most of the proposed Upper
Lake Valley AVA is located within the
existing Clear Lake AVA, a small
portion of the northwest corner of the
proposed AVA would, if established,
extend beyond the boundary of the
Clear Lake AVA. To address the overlap
of the two AVAs and account for
viticultural similarities between the
proposed Upper Lake Valley AVA and
the larger Clear Lake AVA, the petition
also proposes to expand the boundary of
the Clear Lake AVA so that the entire
proposed Upper Lake Valley AVA
would be included within the Clear
Lake AVA. The distinguishing features
of the proposed Upper Lake Valley AVA
are its hydrogeology, soils, and climate.

According to the petition, the
proposed Upper Lake Valley AVA has
four identified water-bearing
formations: Quaternary alluvium;
Pleistocene terrace deposits; Pleistocene
lake and floodplain deposits; and Plio—
pleistocene cache creek. These
formations make up the Upper Lake
Groundwater Basin, which covers the
majority of the proposed AVA. The
petition states that groundwater levels
within the Upper Lake Groundwater
Basin are generally within 10 feet of the
surface and fluctuate between 5 and 15
feet lower in the fall. Lowering of water
levels during dry months is not
excessive and is balanced by rapid
recovery of water level elevations
during the wet months. The
groundwater of the Upper Lake
Groundwater Basin has high levels of
iron, manganese, and calcium and low
levels of boron and dissolved solids.
The petition states that although the
high levels of iron and manganese may
clog irrigation equipment, the high
levels of calcium and low levels of
boron and dissolved solids are
beneficial to grapevine growth.

The Gravelly Valley Groundwater
Basin lies to the north of the proposed
Upper Lake Valley AVA, within the
Mendocino National Forest. The
petition states that no additional
information was available about the
hydrogeology of this basin. To the east
of the proposed AVA is the High Valley
Groundwater Basin, which is
characterized by rocks of the Jurassic—
Cretaceous Franciscan Formation and
Quaternary Holocene volcanics. The
groundwater contains high levels of
ammonia, phosphorous, chloride, iron,
boron, and manganese. The springtime
groundwater level is 10 to 30 feet below
the surface, with the summer drawdown
5 to 10 feet below the spring level.

Clear Lake is to the immediate south
of the proposed AVA, while the Big
Valley Groundwater Basin is farther
south. The prominent groundwater
formations in the Big Valley
Groundwater Basin are Quaternary
Alluvium and Upper Pliocene to Lower
Pliocene Volcanic Ash Deposit.
Groundwater levels in the northern
portion of the Big Valley Groundwater
Basin are usually 5 feet below the
surface and decrease 10 to 50 feet
during the summer. In the uplands of
the basin, the depth to water in the
spring is much deeper, ranging from 70
to 90 feet below the surface and
dropping an additional 30 to 40 feet
over the summer. Boron is an
impairment in the water in some parts
of the basin. At levels of 2 mg/] or
above, Boron is toxic to most plants. To
the west of the proposed AVA is the
Scotts Valley Groundwater Basin, which
consists of rocks from the Jurassic—
Cretaceous Franciscan Formation. Depth
to water in the spring is 10 feet below
the surface on the average, with summer
drawdown ranging from 30 to 60 feet
below spring levels depending on
location across the basin. Boron, iron,
and manganese are impairments of
groundwater in this basin.

According to the petition, soils from
three general soil map units make up
over 56 percent of the total area of the
proposed Upper Lake Valley AVA:
Millsholm—Skyhigh-Bressa; Still-
Lupoyoma; and Tulelake-Fluvaquentic—
Haplawuolls. Millsholm—Skyhigh—
Bressa soils are formed from sandstone
and shale and are primarily loams and
clay loams. They are moderately deep,
moderately-well to well-drained, and
have slopes that range from moderately
sloping to steep. These soils are
shallower than soils in the other two
map units. They may still be suitable for
viticulture, however, since the petition
states the quality of fruit is better,
although yields are usually lower, on
soils limited in depth by hardpan, rock,
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or clay substrata. Soils from the Still-
Lupoyoma general map unit occur on
the nearly-level valley floors and consist
of very deep, moderately-well to well-
drained loams and silt loams. According
to the petition, most vineyards in the
proposed AVA are planted on these
soils due to their gentle slopes, which
create less of an erosion hazard and
provide good drainage. These soils are
also deep, which allows roots to extend
further. Soils from the Tulelake—
Fluvaquentic—Haplawuolls map unit are
very deep, poorly drained silty clay
loams that occur in marshy and
reclaimed areas around Clear Lake and
Tule Lake. The petition states these soils
can be suitable for viticulture if the poor
drainage can be mitigated.

To the north of the proposed Upper
Lake Valley AVA, the soils belong to the
Maymen-Etsel and the Sanhedrin—
Speaker—Kekawaka soil map units.
These shallow soils contain
outcroppings of large stones and are not
very prevalent in the proposed AVA. To
the east of the proposed AVA, the most
common soil map units are the
Maymen-Etsel, Sobrante—Guenoc—
Hambright, and the Sanhedrin—Speake—
Kekawaka units, which are also not
common within the proposed AVA and
occur mostly on very steep slopes.
South of the proposed AVA, within the
Big Valley District AVA (27 CFR 9.232),
the soils belong to the Cole-Clear Lake
Variant-Clear Lake general soil map
unit. To the west of the proposed AVA,
the soils are from the Millsholm—
Skyhigh—Bressa soil map unit and then
transition to the Maymen—Etsel soil map
unit in the higher elevations of the
Mayacamas Mountains.

According to the petition, the climate
of the proposed Upper Lake Valley AVA
is characterized by high annual rainfall
amounts, a relatively short frost-free
period, low-speed but frequent winds,
and low median growing degree (GDD)
accumulations.? Annual predicted
rainfall amounts within the Upper Lake
Groundwater Basin, where the proposed
AVA is located, range from 35 to 43
inches, which provides sufficient
hydration for grapevines. To the east,
west and south of the proposed AVA,
annual predicted rainfall amounts are
lower, while in the region to the north,

1Heat summation is calculated as the sum of the
mean monthly temperature above 50 degrees
Fahrenheit (F) during the growing season from
April 1 to October 31 and is expressed as growing
degree days (GDDs). A baseline of 50 degrees F is
used because there is almost no shoot growth below
this temperature. See Albert J. Winkler et al.,
General Viticulture (Berkeley: University of
California Press, 2nd ed. 1974), pages 67-71.

the annual predicted rainfall is
approximately 49 inches.

The proposed AVA has a median of
202 frost-free days per year. The
median, minimum, and maximum frost-
free periods within the proposed AVA
are substantially shorter than those of
the established AVAs to the east,
southeast, and west. The median and
maximum frost-free periods in the
proposed AVA are longer than their
counterparts in most AVAs to the south
of the proposed AVA, with the
exception of the established Red Hills
Lake County AVA (27 CFR 9.169). The
number of frost-free days in the region
to the north of the proposed AVA was
not available. Late frosts can damage
new vine growth and early frosts can
impact the ability of grapes to reach a
desirable sugar level.

The median GDD accumulation in the
proposed Upper Lake Valley AVA is
3,158, while the maximum is 3,434 and
the minimum is 2,809. According to the
petition, GDD accumulations within the
proposed AVA are suitable for growing
a variety of grapes, including Sauvignon
Blanc. The median GDD accumulation
for the proposed AVA is substantially
smaller than those of established AVAs
to the east, southeast, south, and west.
The maximum GDD accumulation in the
proposed AVA is less than the
maximum GDD accumulation in each of
these established AVAs, with the
exception of Benmore Valley AVA (27
CFR 9.142) to the west and Big Valley
District-Lake County AVA (27 CFR
9.232) to the south. The minimum GDD
accumulation in the proposed AVA is
lower than those of established AVAs to
the east, southeast, south, and west.
GDD data was not provided for the
region to the north of the proposed
AVA.

Within the proposed AVA, wind
speeds between 1 and 5 miles per hour
account for 82.88 percent of the daytime
wind speeds and 88.86 percent of
nighttime wind speeds. Winds with
speeds below 1 mile per hour, defined
as “calm,” occurred only 2.23 percent of
the time during daytime hours and 3.04
percent of the time during nighttime
hours. Wind speeds greater than 20
miles per hour were not recorded within
the proposed AVA. The petition states
that constant, gentle winds keep grapes
and leaf canopies cool and dry, and
reduce the risk of mildew. According to
the petition, a larger percentage of wind
speeds in three established AVAs to the
southeast and south of the proposed
AVA are less than 1 mile per hour, and
in two of these AVAs, winds with
speeds exceeding 20 miles per hour
were recorded. Wind speed data was not

available for the regions to the north and
west of the proposed AVA.

The petition also requested the
expansion of the Clear Lake AVA
boundary so that the entire proposed
Upper Lake Valley would be contained
within it. The petition noted that the
proposed expansion area, located in the
northern portion of Scotts Valley along
Scotts Creek, has elevations within the
range of those found elsewhere in the
Clear Lake AVA. T.D. ATF-147, which
established the Clear Lake AVA, states
that elevations for vineyards planted
within the AVA range from 1,300 to
1,800 feet. For comparison, the
expansion petition notes that the
vineyard within the proposed expansion
area sits at 1,360 feet. The expansion
petition also notes that T.D. ATF-147
included a map of the Clear Lake
watershed, which was described as
having an important effect on the
climate of the Clear Lake AVA. The
expansion petition notes that the map
includes all of Scotts Valley, including
the proposed expansion area, in the
Clear Lake watershed. Finally, T.D.
ATF-147 stated that the climate of the
Clear Lake AVA places it in Winkler
Regions II and III. The expansion
petition notes that annual GDD
accumulations in the proposed
expansion area range from 2,985 to
3,364, which also places the proposed
expansion area in Winkler Regions II
and III.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 200 in the
Federal Register on April 16, 2021 (86
FR 20102), proposing to establish the
Upper Lake Valley AVA and expand the
boundary of the established Clear Lake
AVA. In the notice, TTB summarized
the evidence from the petition regarding
the name, boundary, and distinguishing
features for the proposed AVA. The
notice also compared the distinguishing
features of the proposed AVA to the
surrounding area, including the existing
Clear Lake and North Coast AVAs, and
provided a comparison of the features of
the proposed expansion area to those of
the established Clear Lake AVA. For a
detailed description of the evidence
relating to the name, boundary, and
distinguishing features of the proposed
AVA, and for a detailed comparison of
the distinguishing features of the
proposed AVA and the proposed
expansion area to the surrounding areas,
see Notice No. 200. In Notice No. 200,
TTB solicited comments on the
accuracy of the name, boundary, and
other required information submitted in
support of the petition. The comment
period closed on June 15, 2021.
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TTB received two comments in
response to Notice No. 200. One
comment was anonymous, and the
second comment was submitted by the
Lake County Winegrape Commission.
Both comments support establishing the
proposed Upper Lake Valley AVA and
also specifically supported the proposed
expansion of the Clear Lake AVA.

TTB Determination

After careful review of the petition,
TTB finds that the evidence provided by
the petitioner supports the
establishment of the Upper Lake Valley
AVA. Accordingly, under the authority
of the FAA Act, section 1111(d) of the
Homeland Security Act of 2002, and
parts 4 and 9 of the TTB regulations,
TTB establishes the “Upper Lake
Valley” AVA in Lake County,
California. Additionally, TTB expands
the boundary of the Clear Lake AVA in
order to entirely encompass the Upper
Lake Valley AVA. The establishment of
the Upper Lake Valley AVA and the
expansion of the Clear Lake AVA are
both effective 30 days from the
publication date of this document.

Boundary Description

See the narrative description of the
boundary of the Upper Lake Valley AVA
and the modified Clear Lake AVA
boundary in the regulatory text
published at the end of this final rule.
Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text. The Upper Lake Valley
AVA boundary and the expanded Clear
Lake Valley AVA boundary may also be
viewed on the AVA Map Explorer on
the TTB website, at https://www.ttb.gov/
wine/ava-map-explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.

Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the Upper
Lake Valley AVA, its name, “Upper
Lake Valley,” will be recognized as a
name of viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). The text of the
regulations clarifies this point.
Consequently, wine bottlers using the
name ‘“‘Upper Lake Valley” in a brand
name, including a trademark, or in
another label reference to the origin of
the wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin.

The establishment of the Upper Lake
Valley AVA will allow vintners to use
“Upper Lake Valley” and “North Coast”
as appellations of origin for wines made
primarily from grapes grown within the
Upper Lake Valley AVA if the wines
meet the eligibility requirements for the
appellations. The expansion of the Clear
Lake AVA will also allow vintners to
use “Clear Lake” as an appellation of
origin for wines made primarily from
grapes grown anywhere in the Upper
Lake Valley AVA if the wines meet the
eligibility requirements for the
appellation.

Bottlers who wish to label their wines
with “Upper Lake Valley” as an
appellation of origin must obtain a new
Certificate of Label Approval (COLA) for
the label, even if the currently approved
label already contains another AVA
appellation of origin. Please do not
submit COLA requests to TTB before the
date shown in the Dates section of this
document, or your request will be
rejected.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Amend § 9.99 by:
m a. Removing the period at the end of
paragraph (b)(4) and adding a semicolon
in its place;
m b. Adding paragraph (b)(5);
m c. Redesignating paragraphs (c)(11)
through (c)(17) as paragraphs (c)(15)
through (c)(21); and
m d. Adding new paragraphs (c)(11)
through (c)(14).

The additions read as follows:

§9.99 Clear Lake.

* * * * *

(b) * * *

(5) “Upper Lake Quadrangle,
California,” 7.5 minute series, 1996.

(C) * % %

(11) Then southeasterly in a straight
line, crossing onto the Upper Lake
quadrangle, to the intersection of the
1,600-foot elevation contour and an
unnamed 4-wheel drive road in Section
9, T15N/R10W;

(12) Then northwesterly, then
southwesterly along the 1,600-foot
elevation contour to a point in Section
8, T15N/R10W, that is due north of the
westernmost structure in a row of three
structures located south of Scotts Creek;

(13) Then south in a straight line,
crossing over Scotts Creek and the
westernmost structure, to the
intersection with an unnamed,
unimproved road and the 1,600-foot
elevation contour in Section 17, T15N/
R10W;

(14) Then generally east along the
1,600-foot elevation contour to its
second intersection with an unnamed,
unimproved road in section 15, T15N/
R10W;

* * * * *

m 3. Add §9.286 to read as follows:
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§9.286 Upper Lake Valley.

(a) Name. The name of the viticultural
area described in this section is “Upper
Lake Valley”. For purposes of part 4 of
this chapter, “Upper Lake Valley” is a
term of viticultural significance.

(b) Approved maps. The four United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Upper
Lake Valley viticultural area are titled:

(1) Lakeport, 1958; photorevised 1978;
minor revision 1994;

(2) Upper Lake, 1996;

(3) Bartlett Mountain, 1996; and

(4) Lucerne, 1996.

(c) Boundary. The Upper Lake Valley
viticultural area is located in Lake
County, California. The boundary of the
Upper Lake Valley viticultural area is as
described as follows:

(1) The beginning point is on the
Lakeport map at the intersection of
Lyons Creek and the western shore of
Clear Lake in Section 31, T15N/R9W.
From the beginning point, proceed
south in a straight line to an unnamed
light-duty road known locally as
Lafferty Road; then

(2) Proceed west along Lafferty Road
to its intersection with an unnamed
secondary highway known locally as
Lakeshore Boulevard; then

(3) Proceed north on Lakeshore
Boulevard to its intersection with an
unnamed light-duty road known locally
as Whalen Way; then

(4) Proceed west on Whalen Way to
its intersection with State Highway 29;
then

(5) Proceed north on State Highway
29, crossing onto the Upper Lake map,
to the intersection of the highway and
the southern boundary of Section 13,
T15N, R10W; then

(6) Proceed west along the southern
boundary of Sections 13 and 14 to the
intersection of the southern boundary of
Section 14 with the 1,600-foot elevation
contour; then

(7) Proceed in a generally
northwesterly direction along the
meandering 1,600-foot elevation contour
to its intersection with an unnamed,
unimproved road in Section 17, T15N/
R10W; then

(8) Proceed north in a straight line,
crossing Scotts Creek, to the 1,600-foot
elevation contour in Section 8, T15N/
R10W; then

(9) Proceed northeasterly, then
southeasterly along the 1,600-foot
elevation contour to its intersection
with an unnamed 4-wheel drive road in
Section 9, T15N/R10W; then

(10) Proceed northwest in a straight
line to the marked 2,325-foot elevation
point on Hell’s Peak; then

(11) Proceed southeast in a straight
line to the intersection of the 1,600-foot

elevation contour and the southern
boundary of Section 30 along the
Mendocino National Forest boundary,
T16N/R9W; then

(12) Proceed southeast along the
meandering 1,600-foot elevation contour
to its third intersection with the
Mendocino National Forest boundary,
along the eastern boundary of Section
31, T16N/R9W; then

(13) Proceed south, then west along
the Mendocino National Forest
boundary to its intersection with the
1,600-foot elevation contour along the
northern boundary of Section 5, T15N/
R9W; then

(14) Proceed southeasterly along the
meandering 1,600-foot elevation
contour, crossing onto the Bartlett
Mountain map, to the intersection of the
1,600-foot elevation contour and the
Mendocino National Forest boundary
along the eastern boundary of Section 9,
T15N/9RW; then

(15) Proceed south, then east along
the Mendocino National Forest
boundary to its intersection with the
1,600-foot elevation contour along the
northern boundary of Section 15, T15N/
R9W; then

(16) Proceed south, then northwest
along the meandering 1,600-foot
elevation contour, crossing onto the
Upper Lake map, and continuing
southeasterly along the 1,600-foot
elevation contour crossing back and
forth between the Bartlett Mountain
map and the Upper Lake map, to the
intersection of the 1,600-foot elevation
contour and an unimproved 4-wheel
drive road in Section 21, T15N/R9W;
then

(17) Continue southeast along the
1,600-foot elevation contour, crossing
onto the Lucerne map, to the
intersection of the 1,600-foot elevation
contour and an unimproved 4-wheel
drive road in Section 36, T15N/R9W;
then

(18) Proceed south in a straight line to
the shoreline of Clear Lake; then

(19) Proceed northeasterly along the
shoreline of Clear Lake, crossing onto
the Lakeport map, and continuing
southwesterly along the shoreline,
crossing Rodman Slough, to return to
the beginning point.

Signed: May 25, 2022.
Mary G. Ryan,
Administrator.

Approved: May 26, 2022.
Timothy E. Skud,
Deputy Assistant Secretary, (Tax, Trade, and
Tariff Policy).
[FR Doc. 202211717 Filed 6-2-22; 8:45 am|
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2021-0005; T.D. TTB-181;
Ref: Notice No. 202]

RIN 1513—-AC81

Establishment of the Paulsell Valley
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
34,155-acre ‘“‘Paulsell Valley”
viticultural area (AVA) in Stanislaus
County, California. The Paulsell Valley
viticultural area is not located within,
nor does it contain, any other
established viticultural area. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: This final rule is effective July 5,
2022.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).
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Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and, once
approved, a name and a delineated
boundary codified in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
characteristic of a wine made from
grapes grown in an area to the wine’s
geographic origin. The establishment of
AVAs allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of an AVA is neither an
approval nor an endorsement by TTB of
the wine produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA must include the
following:

e Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

o A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Paulsell Valley AVA Petition

TTB received a petition from Patrick
Shabram, on behalf of Rock Ridge
Ranch, proposing the establishment of
the “Paulsell Valley” AVA. The
proposed AVA is located in Stanislaus
County, California, and is not within
any established AVA. The proposed
AVA covers 34,155 acres and includes
3 commercial vineyards covering a total
of approximately 826 acres. The petition
notes that a fourth vineyard is planned
that would include an additional 700
acres of vines. The petition identifies
the distinguishing features of the
proposed Paulsell Valley AVA as its
topography, climate, and soils.

The proposed Paulsell Valley AVA is
located in a valley carved by Dry Creek
in and around the unincorporated
community of Paulsell, California. The
topography of the proposed AVA is
dominated by rolling hills marked by
cut arroyos and interspersed with steep,
isolated hills. This type of topography is
referred to as a “mound-intermound
relief.” Elevations within the proposed
AVA are between 140 and 612 feet, with
most of the proposed AVA in the 180-
400 foot range. According to the
petition, the gentle slopes of the
proposed AVA ensure good drainage for
vineyards, while the isolated nature of
higher mounds within the proposed
AVA decrease shadows on the valley
floor and allow most vineyards to
receive long hours of solar radiation.

To the north of the proposed Paulsell
Valley AVA is the floodplain of the
Stanislaus River. Along the floodplain
are alluvial terraces and fans that differ
from the mound-intermound
topography of the proposed AVA.
Elevations to the north of the proposed
AVA are generally below 300 feet. East
of the proposed AVA are the Sierra
Nevada Mountains, which can rise to
several thousand feet. South of the
proposed AVA is the Modesto
Reservoir. To the southeast and
southwest of the proposed AVA, the
mound-intermound relief is present, but
is less pronounced than in the proposed
AVA because the upper depositional
layers have weathered and eroded away.
West of the proposed AVA is the San
Joaquin Valley, whose floor has
significantly flatter topography and
elevations that are typically below 200
feet.

The petition also describes the
climate of the proposed Paulsell Valley
AVA. From 2012 to 2017, annual

growing degree day (GDD)1?
accumulations within the proposed
AVA ranged from 4,201 to 5,204.
Average growing season low
temperatures during the same time
period were between 55.4 and 57.9
degrees Fahrenheit (F). Annual
precipitation amounts during the same
time period ranged from 7.6 inches to
26.4 inches. The petition states that the
temperatures within the proposed AVA
impact the timing of bud break, grape
development and sugar accumulations,
and harvest dates. The annual
precipitation amounts provide adequate
soil moisture and reduce the need for
irrigation.

West of the proposed Paulsell Valley
AVA, in the San Joaquin Valley, GDD
accumulations were lower during the
2012-2017 period and ranged from
3,780 to 4,308. Precipitation amounts
during the same period were also
generally lower in the San Joaquin
Valley than in the proposed AVA, as
was the average growing season low
temperature. In the region to the
southwest of the proposed AVA, GDD
accumulations were also generally
lower than within the proposed AVA,
ranging from 3,949 to 4,437.
Precipitation amounts in this region
were also lower than within the
proposed AVA, ranging from 6.6 to 19.6
inches. East of the proposed AVA, GDD
accumulations were similar to slightly
lower than those within the proposed
AVA, ranging from 4,586 to 4,711.
Precipitation amounts were higher in
the region to the east, ranging from 30.5
to 37.6 inches. Climate data was not
available for the regions due north and
south of the proposed AVA.

Layers of volcanic tuff, which is rock
created from the deposition of volcanic
ash instead of from direct lava flow,
form the parent material for the most
common soil types in the proposed
Paulsell Valley AVA. The most common
soils are the Pentz series soils, which
comprise 23 percent of the soil within
the proposed AVA. Soils in this series
include Pentz cobbly loam and Pentz
sandy loam. Soils from the Peters series
account for 11 percent of the soils
within the proposed AVA, while the
Peters—Pentz complex make up a little
more than 22 percent of the soils. The
petition describes a “‘complex’ as
similar soil types mixed at such a scale

1 See Albert J. Winkler, General Viticulture
(Berkeley: University of California Press, 2nd Ed.
1974), pages 61-64. In the Winkler climate
classification system, annual heat accumulation
during the growing season, measured in annual
GDDs, defines climatic regions. One GDD
accumulates for each degree Fahrenheit that a day’s
mean temperature is above 50 degrees F, the
minimum temperature required for grapevine
growth.
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that they are not defined as one type or
the other.

Soils within the proposed AVA are
well-drained, which helps prevent soil-
borne pathogens that can harm vines.
The petition states that the soils have a
different mineral content and holding
capacity than the soils of surrounding
regions. Holding capacity impacts how
much moisture from rainfall can be
utilized by grape vines. The mineral
content of a soil is often credited with
creating subtle distinctions in the
flavors of grapes.

The petition notes that Peters and
Pentz soils are found in the regions to
the west and southeast of the proposed
Paulsell Valley AVA. However, the
petition states that sharp contrasts in
soils exist to the north, northeast, and
south of the proposed AVA. To the
north of the proposed AVA, along the
floodplain of the Stanislaus River,
alluvial sandy soils are abundant,
including soils of the Honcut, Hanford,
and Columbia series. To the northeast of
the proposed AVA, the Amador and
Auburn soils are more common. These
soils derive from tuffaceous sediments,
similar to the Pentz and Peters soils,
although the Auburn soil has
metamorphic parent material. Other
soils in the region to the northeast of the
proposed AVA include soils derived
from metamorphosed igneous rocks,
such as the Exchequer soils, and soils
derived from sedimentary rock, such as
the Hornitos soils. South of the
proposed AVA, Hopeton clays,
Montpellier coarse sandy loam, and
Whitney sandy loams are more
common. These soils are formed from
deposited sediments usually of granitic
origin, or weakly consolidated
sandstone of igneous material, and lack
volcanic tuff material.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 202 in the
Federal Register on July 15, 2021 (86 FR
37265), proposing to establish the
Paulsell Valley AVA. In the notice, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed AVA. The notice also
included information from the petition
comparing the distinguishing features of
the proposed AVA to the surrounding
areas. For a detailed description of the
evidence relating to the name,
boundary, and distinguishing features of
the proposed AVA, and for a detailed
comparison of the distinguishing
features of the proposed AVA to the
surrounding areas, see Notice No. 202.
In Notice No. 202, TTB solicited
comments on the accuracy of the name,

boundary, and other required
information submitted in support of the
petition. The comment period closed on
September 13, 2021. TTB did not
receive any comments in response to
Notice No. 202.

TTB Determination

After careful review of the petition,
TTB finds that the evidence provided by
the petitioner supports the
establishment of the Paulsell Valley
AVA. Accordingly, under the authority
of the FAA Act, section 1111(d) of the
Homeland Security Act of 2002, and
parts 4 and 9 of the TTB regulations,
TTB establishes the “Paulsell Valley”
AVA in Stanislaus County, California,
effective 30 days from the publication
date of this document.

Boundary Description

See the narrative description of the
boundary of the Paulsell Valley AVA in
the regulatory text published at the end
of this final rule.

Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text. The Paulsell Valley
AVA boundary may also be viewed on
the AVA Map Explorer on the TTB

website, at https://www.ttb.gov/wine/
ava-map-explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the Paulsell
Valley AVA, its name, “Paulsell
Valley,” will be recognized as a name of
viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). The text of the

regulations clarifies this point.
Consequently, wine bottlers using the
name ‘‘Paulsell Valley” in a brand
name, including a trademark, or in
another label reference to the origin of
the wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin.

The establishment of the Paulsell
Valley AVA will not affect any existing
AVA. The establishment of the Paulsell
Valley AVA will allow vintners to use
“Paulsell Valley” as an appellation of
origin for wines made primarily from
grapes grown within the Paulsell Valley
AVA if the wines meet the eligibility
requirements for the appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Add §9.285 to subpart C to read as
follows:

§9.285 Paulsell Valley AVA.

(a) Name. The name of the viticultural
area described in this section is
“Paulsell Valley”. For purposes of part
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4 of this chapter, ‘“Paulsell Valley” is a
term of viticultural significance.

(b) Approved maps. The four United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the
viticultural area are titled:

(1) Knights Ferry, California, 2015;

(2) Keystone, California, 2015;

(3) Cooperstown, California, 2015;
and

(4) Paulsell, California, 2015.

(c) Boundary. The Paulsell Valley
viticultural area is located in Stanislaus
County, California. The boundary of the
Paulsell Valley viticultural area is as
described in the following paragraphs:

(1) The beginning point is on the
Knights Ferry map at the intersection of
Willms Road, Kennedy Road/Sonora
Road, and State Highway 108/State
Highway 120. From the beginning point,
proceed southeasterly along Willms
Road for 7.2 miles, crossing over the
Keystone map and onto the
Cooperstown map, to the intersection of
Willms Road and Warnerville Road at
the Warnerville Cemetery; then

(2) Proceed west, then south along
Warnerville Road for a total of 0.5 mile
to its intersection with Crabtree Road at
the railroad tracks west of the town of
Warnerville; then

(3) Proceed in a southerly direction
along Crabtree Road for 6.7 miles to its
intersection with the canal known
locally as the Modesto Main Canal; then

(4) Proceed westerly along the canal,
crossing onto the Paulsell map, and
continuing along the canal for a total of
1.6 miles to the Modesto Reservoir; then

(5) Proceed along the eastern shore,
then northern shore, of the Modesto
Reservoir for 12.9 miles to the fifth
intersection of the shore with an
unnamed, intermittent creek at the
northernmost point of the reservoir;
then

(6) Proceed southwesterly in a straight
line to the northern terminus of
Reservoir Road; then

(7) Proceed south-southwest along
Reservoir Road for 2.2 miles to its
intersection with the 200-foot elevation
contour; then

(8) Proceed northwest in a straight
line for 1.2 miles to the intersection of
Hazeldean Road and Tim Bell Road;
then

(9) Proceed north along Tim Bell Road
for 3.1 miles to its intersection with
Claribel Road south of the town of
Paulsell; then

(10) Proceed west along Claribel Road
for 2.4 miles, crossing Cashman Creek,
to the intersection of the road with the
260-foot elevation contour; then

(11) Proceed north in a straight line
for 2 miles to the intersection of

Warnerville Road and the 300-foot
elevation contour east of Cashman
Creek; then

(12) Proceed northeast in a straight
line, crossing onto the Knights Ferry
map and continuing for a total of 1.1
miles to the intersection of Fogarty Road
and a railroad track; then

(13) Proceed east in a straight line for
0.9 mile to Paulsell Lateral; then

(14) Proceed northerly along Paulsell
Lateral for 2.4 miles to its intersection
with Cashman Creek; then

(15) Proceed northwest in a straight
line for 1.3 miles to State Highway 108/
State Highway 120; then

(16) Proceed northeast in a straight
line for 2.4 miles to the third
intersection of State Highway 108/State
Highway 120 with the 300-foot
elevation contour; then

(17) Proceed southeast along State
Highway 108/State Highway 120 for 1
mile to its intersection with the 260-foot
elevation contour; then

(18) Proceed northeasterly along the
260-elevation contour for 1.4 miles to its
intersection with Sonora Road southeast
of Knights Ferry; then

(19) Proceed southeast along Sonora
Road for 0.1 mile to its intersection with
Kennedy Road; then

(20) Proceed northeast, then east, then
south along Kennedy Road/Sonora Road
for 0.4 mile, returning to the beginning
point.

Signed: May 25, 2022.
Mary G. Ryan,
Administrator.

Approved: May 26, 2022.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2022—11716 Filed 6-2-22; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2022-0361]

Safety Zones; Annual Events in the
Captain of the Port Buffalo Zone—
June—August 2022, NY

AGENCY: Coast Guard, Homeland
Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
certain safety zones located in the
Federal regulations for Annual Events in
the Captain of the Port Buffalo Zone.

This action is necessary and intended to
protect the safety of life and property on
navigable waters prior to, during, and
immediately after these events. During
each enforcement period, no person or
vessel may enter the respective safety
zone without the permission of the
Captain of the Port Buffalo or a
designated representative.

DATES: The regulations in 33 CFR
165.939 as listed in Table 165.939 will
be enforced for the safety zones
identified in the SUPPLEMENTARY
INFORMATION section below for the dates
and times specified.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, contact LT
Sean Dolan, Chief of Waterways
Management, Sector Buffalo, U.S. Coast
Guard; telephone 716-843—9391, email
D09-SMB-SECBuffalo-WWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zones;
Annual Events in the Captain of the Port
Buffalo Zone listed in the table to 33
CFR 165.939 for the following events:

i. Seneca River Days Fireworks,
Baldwinsville, NY: The safety zone
listed in Table 165.939 as (a)(4) will be
enforced on all waters of the Seneca
River, Baldwinsville, NY within a 840-
foot radius of land position 43°09'25.0”
N, 076°20°21.0” W, from 8:45 p.m.
through 9:45 p.m. on June 10, 2022.

ii. Flagship Niagara League Mariners
Ball, Erie, PA: The safety zone listed in
(a)(5) will be enforced on all waters of
Presque Isle Bay, Erie, PA within a 350-
foot radius of position 42°0822.5” N,
080°05’15.6” W, from 5:45 p.m. through
11:15 p.m. on June 4, 2022.

iii. Hope Chest Buffalo-Niagara
Dragon Boat Festival, Buffalo, NY: The
safety zone listed in (a)(6) will be
enforced within All waters of the
Buffalo River, Buffalo, NY starting at
position 42°52’12.0” N, 078°5217.0” W
then Southeast to 42°52°03.0” N,
078°52712.0” W then East to 42°52’03.0”
N, 078°52°10.0” W then Northwest to
42°52’13.0” N, 078°52’16.0” W and then
returning to the point of origin, from
7:45 a.m. through 5:15 p.m. on June 18,
2022.

iv. Town of Newfane Fireworks,
Olcott, NY: The safety zone listed in
(b)(24) will be enforced on all waters of
the Buffalo River, Buffalo, NY within a
1,120 foot radius of land position
43°20'23.6” N, 078°43’09.5” W, from
9:15 p.m. through 10:45 p.m. on July 3,
2022.

v. City of Tonawanda Fireworks,
Tonawanda, NY: The safety zone listed
in (b)(25) will be enforced on all U.S.
waters of the East Niagara River within
a 1,400 foot radius of land position


mailto:D09-SMB-SECBuffalo-WWM@uscg.mil

33650

Federal Register/Vol. 87, No. 107 /Friday, June 3, 2022/Rules and Regulations

43°01’39.6” N, 078°53'07.5” W, from
9:15 p.m. through 10:15 p.m. on July 4,
2022.

vi. Tom Graves Memorial Fireworks,
Port Bay, NY: The safety zone listed in
(b)(27) will be enforced on all waters of
Port Bay, NY, within a 840 foot radius
of the barge located in position
43°17'52.4” N, 076°49’55.7” W, from
9:45 p.m. through 10:45 p.m. on July 3,
2022.

vii. Hamburg Beach Blast, Hamburg,
NY: The safety zone listed in (b)(33) will
be enforced on all waters of Lake Erie
contained within a 280 foot radius of
42°4559.21” N, 078°52°41.51” W, from
9:15 p.m. through 10:45 p.m. on July 30,
2022.

viii. Thunder on the Niagara
Hydroplane Boat Races, Tonawanda,
NY: The safety zone listed in (c)(4) will
be enforced on all U.S. waters of the
Niagara River near the North Grand
Island Bridge, encompassed by a line
starting at 43°03’32.9” N, 078°54'46.9”
W to 43°03’14.6” N, 078°55"16.0” W then
to 43°02°39.7” N, 078°54’13.1” W then to
43°02'59.9” N, 078°53’42.0” W and
returning to the point of origin from
8:15 a.m. August 6, 2022 through 8:45
a.m. on August 7, 2022.

Pursuant to 33 CFR 165.23, entry into,
transiting, or anchoring within these
safety zones during an enforcement
period is prohibited unless authorized
by the Captain of the Port Buffalo or his
designated representative; designation
need not be in writing. Those seeking
permission to enter these safety zones
may request permission from the
Captain of the Port Buffalo via channel
16, VHF-FM. Vessels and persons
granted permission to enter the safety
zone shall obey the directions of the
Captain of the Port Buffalo or his
designated representative. While within
a safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
the enforcement periods via Broadcast
Notice to Mariners or other suitable
means. If the Captain of the Port Buffalo
determines that the safety zone need not
be enforced for the full duration stated
in this notification, he may use a
Broadcast Notice to Mariners to grant
general permission to enter the
respective safety zone.

Dated: May 16, 2022.
M.I. Kuperman,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2022—-11935 Filed 6—2-22; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2022-0439; FRL-9870-03—
R9]

Determination To Defer Sanctions;
California; San Diego County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final determination.

SUMMARY: The Environmental Protection
Agency (EPA) is making an interim final
determination that the California Air
Resources Board (CARB) has submitted
revised rules on behalf of the San Diego
County Air Pollution Control District
(SDCAPCD or District) that correct
deficiencies in its Clean Air Act (CAA
or Act) state implementation plan (SIP)
provisions concerning ozone
nonattainment requirements for
controlling volatile organic compounds
(VOCGs) from the transfer of organic
compounds into mobile transport tanks
and concerning a negative declaration
for non-Control Techniques Guidelines
(CTG) major VOC sources. This
determination is based on a proposed
approval, published elsewhere in this
Federal Register, of SDCAPCD’s Rule
61.2 regulating the above source
category and of the negative declaration
for non-CTG major VOC sources. The
effect of this interim final determination
is that the imposition of sanctions that
were triggered by a previous
disapproval by the EPA in 2020 is now
deferred. If the EPA finalizes its
approval of the SDCAPCD’s
submissions, relief from these sanctions
will become permanent.

DATES: This rule is effective on June 3,
2022. However, comments will be
accepted on or before July 5, 2022.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2022-0439 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to

make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Donnique Sherman, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 947-4129 or by
email at sherman.donnique@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

1. Background
II. The EPA’s Evaluation and Action
III. Statutory and Executive Order Reviews
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I. Background

On December 3, 2020 (85 FR 77996),
the EPA issued a final partial approval/
partial disapproval for the SDCAPCD’s
2008 Eight-Hour Ozone Reasonably
Available Control Technology
Demonstration for San Diego County
(2008 RACT demonstration) that had
been submitted by CARB to the EPA for
approval. The 2008 RACT
demonstration action addressed the
SDCAPCD’s 2008 ozone standard RACT
SIP requirements under the Act. In our
2008 RACT demonstration action, we
determined that while the SDCAPCD’s
SIP revision submittal strengthened the
SIP, the submittal did not fully meet the
requirements for RACT SIPs under the
CAA. Our 2008 RACT demonstration
action included a final partial
disapproval action under title I, part D
of the Act, relating to requirements for
nonattainment areas. Pursuant to
section 179 of the CAA and our
regulations at 40 CFR 52.31, this partial
disapproval action under title I, part D
started a sanctions clock for imposition
of offset sanctions 18 months after the
action’s effective date of January 4,
2021, and highway sanctions 6 months
later.

On December 29, 2020, CARB
submitted to the EPA the SDCAPCD’s
2020 RACT submittal, which addressed
requirements for the 2015 ozone
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standard, and also included a negative
declaration adopted for non-CTG major
VOC sources for the 2008 ozone
standard. On April 20, 2021, CARB
submitted to the EPA an amended Rule
61.2 that included a decrease in the
emission limit for bulk terminals to 0.08
pound per 1000 gallons. This negative
declaration and revised rule were
intended to address the partial
disapproval issues under title I, part D
that we identified in our 2008 RACT
demonstration action. In the Proposed
Rules section of this Federal Register,
we have proposed approval of the
SDCAPCD’s 2020 RACT submittal’s
negative declaration for non-CTG major
VOC sources and Rule 61.2. Based on
this proposed approval action, we are
also taking this interim final
determination, effective on publication,
to defer imposition of the offset
sanctions and highway sanctions that
were triggered by our 2008 RACT
demonstration action, because we
believe that the 2020 RACT submittal’s
negative declaration for non-CTG major
VOC sources and Rule 61.2 correct the
deficiencies that triggered such
sanctions.

The EPA is providing the public with
an opportunity to comment on this
deferral of sanctions. If comments are
submitted that change our assessment
described in this interim final
determination and the proposed full
approval of the SDCAPCD Rule 61.2 and
the negative declaration for non-CTG
VOC major sources with respect to the
title I, part D deficiencies identified in
our 2008 RACT demonstration action,
we would take final action to lift this
deferral of sanctions under 40 CFR
52.31. If no comments are submitted
that change our assessment, then the
sanction clocks triggered by our 2008
RACT demonstration action for mobile
transport tanks and non-CTG major VOC
sources would be permanently
terminated on the effective date of our
final approval of the SDCAPCD Rule
61.2 and negative declaration for non-
CTG VOC major sources.

1I. The EPA’s Evaluation and Action

We are making an interim final
determination to defer CAA section 179
sanctions associated with our partial
disapproval on the 2008 RACT
demonstration with respect to the
requirements of part D of title I of the
CAA. This determination is based on
our concurrent proposal to approve
SDCAPCD'’s 2020 RACT Negative
Declaration for Non-CTG Major VOC
Sources submittal and Rule 61.2, which
resolve the deficiencies that triggered
sanctions under section 179 of the CAA.

Because the EPA has preliminarily
determined that the 2020 RACT
submittal and Rule 61.2 address the
deficiencies under part D of title I of the
CAA identified in our 2008 RACT
demonstration action and is fully
approvable, relief from sanctions should
be provided as quickly as possible.
Therefore, the EPA is invoking the good
cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect
(5 U.S.C. 553(b)(3)). However, by this
action, the EPA is providing the public
with a chance to comment on the EPA’s
determination after the effective date,
and the EPA will consider any
comments received in determining
whether to reverse such action.

The EPA believes that notice-and-
comment rulemaking before the
effective date of this action is
impracticable and contrary to the public
interest. The EPA has reviewed the
State’s submittals and, through its
proposed action, is indicating that it is
more likely than not that the State has
submitted a revision to the SIP that
corrects deficiencies under part D of the
Act that were the basis for the action
that started the sanctions clocks.
Therefore, it is not in the public interest
to impose sanctions. The EPA believes
that it is necessary to use the interim
final rulemaking process to defer
sanctions while the EPA completes its
rulemaking process on the approvability
of the State’s submittal. Moreover, with
respect to the effective date of this
action, the EPA is invoking the good
cause exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction (5 U.S.C. 553(d)(1)).

III. Statutory and Executive Order
Reviews

This action defers sanctions and
imposes no additional requirements. For
that reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

¢ Is not approved to apply on any
Indian reservation land or in any other
area where the EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

e Is subject to the Congressional
Review Act (CRA), 5 U.S.C. 801 et seq.,
and the EPA will submit a rule report
to each House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The EPA has
made a good cause finding for this rule
as discussed in section II of this
preamble, including the basis for that
finding.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 2, 2022. Filing a
petition for reconsideration by the EPA
Administrator of this final rule does not
affect the finality of this rule for the
purpose of judicial review nor does it
extend the time within which petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
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enforce its requirements (see CAA Incorporation by reference, Dated: May 31, 2022.
section 307(b)(2)). Intergovernmental relations, Oxides of Martha Guzman Aceves,
nitrogen, Ozone, Volatile Organic Regional Administrator, Region IX.

List of Subjects in 40 CFR Part 52 .
) Compounds, Reporting and [FR Doc. 2022-11972 Filed 6-2-22; 8:45 am]
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 875

RIN 3206—-A021

Enhancing Stability and Flexibility for
the Federal Long Term Care Insurance
Program (FLTCIP)—Abbreviated
Underwriting, Applications for FLTCIP
Coverage, and Technical Corrections

AGENCY: Office of Personnel
Management.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is proposing
amendments to support FLTCIP
program stability and flexibility by
amending when abbreviated
underwriting will be offered to
prospective enrollees and proposing
rules for the suspension of applications
for coverage and the requirements
around any such suspension periods.
OPM is also proposing technical
corrections for the sake of clarity and to
remove redundancies. Finally, with the
publication of this rule, OPM is also
providing notice of an anticipated
suspension period.

DATES: OPM must receive comments on
or before July 5, 2022.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
and title, by the following method:

» Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
All submissions received must include
the agency name and docket number or
RIN for this document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Julia
Elam, Supervisory Analyst, julia.elam@
opm.gov, (202) 606—1560.

SUPPLEMENTARY INFORMATION:
Background

The Federal Long Term Care
Insurance Program (FLTCIP) was
created as a result of the enactment of
the Long Term Care Security Act of
2000, Public Law 106—265 (‘‘the FLTCIP
statute’’). This Act required OPM to
make long term care (LTC) benefits
available to Federal employees,
annuitants, active and retired members
of the uniformed services, and the
qualified relatives of these individuals.
As of September 2021, FLTCIP has
approximately 267,000 enrollees.

FLTCIP is administered by OPM in
accordance with 5 U.S.C. chapter 90 and
implementing regulations (5 CFR part
875). FLTCIP is an enrollee-pay-all
program; there is no Government
contribution toward premiums.
Pursuant to 5 U.S.C. 9008, OPM has
authority to administer the FLTCIP and
is proposing changes, including to the
use of abbreviated underwriting and
suspension of applications for coverage,
as a part of our administrative functions.
More information on the program can be
found at LTCFEDS.com.

Discussion of the Changes

Changes to the Use of Abbreviated
Underwriting

Underwriting is the process of
reviewing medical and health-related
information furnished in an insurance
application process to determine if an
applicant presents what an insurance
carrier considers an acceptable level of
risk. Under current regulations at 5 CFR
875.101 full underwriting is the more
comprehensive type of underwriting
under FLTCIP which requires an
applicant to answer many questions
about their health status to enable the
Carrier to determine whether the
application will be approved. It may
also include a review of the applicant’s
medical records, a phone interview, or
an in-home interview. Under the
regulations, abbreviated underwriting in
FLTCIP asks fewer questions about an
applicant’s health status than with full
underwriting to enable the Carrier to
determine whether the application for
coverage will be approved. It may also
include a review of the applicant’s

medical records, a phone interview, or
an in-home interview.

While eligible individuals may apply
for FLTCIP coverage at any time with
full underwriting, current rules also
provide a 60-day abbreviated
underwriting period to newly eligible
active workforce members and their
spouses. An individual becomes newly
eligible as an active workforce member
when they enter a position that conveys
eligibility, enter a position that conveys
eligibility from a position that did not
convey eligibility, or return to active
service after a break in service of at least
180 days to a position that conveys
eligibility. However, experience has
shown that the 60-day abbreviated
underwriting period for newly eligible
active workforce members and spouses
is not well-suited to FLTCIP. FLTCIP
enrollment is much more common later
in one’s career than when someone is
newly hired. According to a Treasury
Report of the Federal Interagency Task
Force on Long-Term Care Insurance,
people typically purchase long term
care insurance (LTCI) in their 50s or
60s, and then hold the insurance while
paying premiums for a lengthy period.?
Since the inception of FLTCIP, only
approximately 8% of FLTCIP applicants
have applied during the 60-day
abbreviated underwriting period. The
remaining 92% of FLTCIP applicants
have applied during an open season or
with full underwriting.

The proposed changes would
eliminate the 60-day abbreviated
underwriting period, but not remove
abbreviated underwriting entirely from
the FLTCIP application process. Instead,
OPM would continue to announce in
the Federal Register any period during
which active workforce members and
spouses may apply with abbreviated
underwriting, as OPM has done with
open seasons in the past. To use more
accurate terminology that reflects the
underwritten nature of the benefit, and
to reduce confusion between a FLTCIP
abbreviated underwriting opportunity
and the annual Federal Benefits Open
Season, OPM is proposing to change the
name of any such period to a “special
application period” rather than an

1U.S. Department of the Treasury, “Long-Term
Care Insurance: Recommendations for Improvement
of Regulation.” Report of the Federal Interagency
Task Force on Long-Term Care Insurance, August
2020, https://home.treasury.gov/system/files/136/
Report-Federal-Interagency-Task-Force-Long-Term-
Care-Insurance.pdyf.
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“open season.” Each future special
application period may offer its own
underwriting rules. Individual agencies
will provide notice to their Federal
employees of any special application
period.

Suspension of Applications for FLTCIP
Coverage

Current rules permit eligible
individuals to apply for FLTCIP
coverage at any time with full
underwriting. As a result, the FLTCIP is
continuously open to new enrollment.
However, it may be appropriate from
time to time for OPM to suspend
applications for FLTCIP coverage. For
example, it may be appropriate to
suspend applications to allow a period
of time for revisions to underwriting
processes or for premium repricing after
a review of actuarial assumptions, in
order to ensure that premium rates
reasonably and equitably reflect the cost
of the benefits provided as required by
the statute, and to ensure that OPM can
provide eligible individuals with the
information needed to enable them to
fully evaluate the advantages and
disadvantages of obtaining LTCI under
FLTCIP. The proposed changes create a
process for suspending applications and
communicating the start and end of
such a suspension period.

Technical Corrections

The current rules have some language
that may be considered duplicative or
would benefit from greater clarity. The
proposed changes make such technical
corrections, which do not make any
substantive changes to the FLTCIP rules.

Proposed Changes by Section

OPM proposes to make technical
corrections to several sections. In 5 CFR
875.101, OPM makes such corrections to
the definitions of ““Carrier” and
“Eligible individual.” Additional
technical corrections are proposed to 5
CFR 875.102, 875.203, 875.204, 875.213,
and 875.404.

In 5 CFR 875.101, OPM proposes to
amend the definition of “Free look” to
clarify that the 30-day period is only
“after you are approved for coverage
and receive the Benefit Booklet,” and
not just any time after receiving the
Benefit Booklet. The free look applies to
any approved coverage, including
coverage increases. OPM proposes to
add a definition of “special application
period” to identify periods of
applications for coverage with
abbreviated underwriting for active
workforce members and spouses. The
term “‘open season’ was not used here
because such periods require some form
of underwriting for enrollment and are

held as determined by OPM and not on
an annual basis. Conforming
amendments are proposed throughout 5
CFR part 875 to use the term “special
application period” instead of “open
season.”

In 5 CFR 875.107, OPM proposes to
add holding special application periods
and suspending applications for FLTCIP
coverage in its list of responsibilities.
OPM proposes the process for such a
suspension period in a new section at 5
CFR 875.110. Under this process, OPM
may suspend applications for FLTCIP
coverage, including coverage increases,
for up to 24 months when it determines
a suspension to be in the best interests
of the Program. A duration of up to 24
months may be necessary to allow for
revisions to underwriting processes or
for the development and review of
pricing assumptions and rates in order
to ensure the premium rates reasonably
and equitably reflect the cost of the
benefits provided, and to ensure that
OPM can provide eligible individuals
with the information needed to enable
them to fully evaluate the advantages
and disadvantages of obtaining LTCI
under FLTCIP. OPM will issue a
Federal Register notice announcing the
beginning and end date of the
suspension period, at least 30 days
before the start of the suspension
period. The suspension period may be
extended with another notice in the
Federal Register at least 30 days before
the end of the current suspension
period. Additional conforming
amendments are proposed throughout 5
CFR part 875 to note that applications
for FLTCIP coverage are only permitted
outside of a suspension period.

OPM proposes to delete the language
at 5 CFR 875.206. This section provided
for the 60-day abbreviated underwriting
period for new, newly eligible, or
returning active workforce members and
their spouses. This proposed rule
eliminates this 60-day abbreviated
underwriting period, thereby limiting
abbreviated underwriting to special
application periods, for which a
definition and conforming amendments
are proposed throughout 5 CFR part
875.

In 5 CFR 875.207, OPM previously
addressed nonpay status during an open
season. OPM proposes to amend this
section to use the term “special
application period” instead of “open
season.” To limit program risk, OPM
also proposes to allow only those
individuals that return to pay status
within 180 days after the end of a
special application period to apply
using the special application period’s
rules. Anyone who returns to pay status
after missing at least half of the special

application period and is eligible to
apply using the rules of the special
application period will have at least 60
days to do so.

In 5 CFR 875.209, OPM proposes to
amend paragraph (a) to require a
qualified relative to provide identifying
information about the workforce
member that makes the qualified
relative an eligible individual. This
amendment clarifies the regulation and
makes it consistent with the application
required for the FLTCIP.

In 5 CFR 875.210, OPM proposes to
amend paragraph (b)(1) to clarify that
the qualified relative of a workforce
member that has been involuntarily
separated remains eligible for coverage
if their application has already been
submitted even if coverage has not
become effective. This situation only
applies where the involuntary
separation is not for misconduct in the
Federal civilian service or a
dishonorable discharge from the
uniformed services.

In 5 CFR 875.211, an individual that
applies as an active workforce member,
but whose eligibility status changes to
annuitant, retired member of the
uniformed services, or qualified relative,
must reapply based on the applicable
underwriting requirements. Under the
proposed changes for abbreviated
underwriting, the underwriting rules
would be the same for all applications
outside of special application periods.
As such, OPM proposes to only require
notification to the Carrier about a
change in eligibility status after
submitting an application for coverage
as an active workforce member. No
reapplication is necessary if the
application was originally submitted
with full underwriting.

In 5 CFR 875.213, OPM proposes to
delete paragraph (b). That paragraph
contains a definition of “domestic
partner.” The applicable definition of
“domestic partner” is contained in 5
CFR 875.101 and applies to all of 5 CFR
part 875.

In 5 CFR 875.401, OPM proposes to
remove paragraph (b). The language is
now contained in 5 CFR 875.403.

In 5 CFR 875.402, OPM confirms that
there are no regularly scheduled open
seasons. OPM proposes to amend this
section to state that there may be special
application periods as appropriate, that
those special application periods will be
announced in the Federal Register, and
the special application periods would
offer abbreviated underwriting to active
workforce members and their spouses.
OPM proposes to delete paragraph (c)
since abbreviated underwriting would
not be tied to new eligibility under the
proposed changes to 5 CFR 875.206.
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In 5 CFR 875.403, OPM addresses the
timing for applications for FLTCIP
coverage. OPM proposes to amend this
section to confirm that applications for
coverage, including coverage increases,
are permitted outside of a suspension
period. Applications outside of a special
application period would be subject to
full underwriting. The language from
the removed paragraph (b) of 5 CFR
875.401 is now contained in this
section.

In 5 CFR 875.405, OPM proposes to
remove all specific provisions based on
the nature of the relationship. With the
proposed changes to abbreviated
underwriting, this language is
unnecessary. All applications for
FLTCIP coverage outside of a special
application period would be subject to
full underwriting.

In 5 CFR 875.406, OPM proposes to
amend paragraph (a)(1) to make it clear
that, outside of a suspension period as
described in 5 CFR 875.110,
applications for coverage increases are
permitted with full underwriting.

In 5 CFR 875.410, OPM proposes to
amend the language by deleting the
second sentence referencing abbreviated
underwriting during any future open
season. OPM is proposing to use the
term “‘special application period” and
addresses abbreviated underwriting
rules for such a period in the proposed
changes to 5 CFR 875.402.

In 5 CFR 875.413, OPM proposes to
clarify that the potential reinstatement
window will begin with the date of the
written notice of termination and not
from the termination date itself. The
written notice comes after the actual
termination date, so this allows more
time and does not adversely impact the
individual if the Carrier is delayed in
sending the written notice. The
provisions reinstating coverage to the
termination date remain unchanged.

Notice of Anticipated Suspension
Period

Based on the facts available to OPM
at the time of publication of this NPRM,
OPM anticipates a 24-month suspension
period. Due to emerging program
experience, OPM has determined that
there is a strong likelihood that FLTCIP
premium rates will need to be revised.
OPM anticipates a need for a 24-month
suspension period in order to ensure
FLTCIP premium rates reasonably and
equitably reflect the cost of benefits
provided, and to revise or adjust as
necessary. Based on the facts available
to OPM at the time of publication of this
NPRM, the suspension period pursuant
to 5 CFR 875.110 will begin at the time
this rule is finalized. OPM considers
this NPRM to serve as the notice

required under the proposed paragraph
(b) of 5 CFR 875.110(b). In the final rule,
OPM will confirm the specific dates and
duration for the suspension period
based on the most up-to-date
information about the Program.

Expected Impact of Proposed Changes

The proposed changes, including
underwriting changes and any future
suspensions of applications for FLTCIP
coverage, would not affect current
FLTCIP enrollees. Individuals already
enrolled in FLTCIP will retain their
coverage as long as they continue to pay
premiums. The proposed changes
impact new enrollment and are
expected to impose no more than de
minimus administrative costs to Federal
agencies since FLTCIP is an enrollee-
pay-all program, and there is no
Government contribution toward
enrollee premiums.

We expect that the rule will not result
in a significant impact on the eligible or
newly eligible population.
Approximately 6,000 eligible
individuals enroll in FLTCIP annually,
which is less than 0.1% of 11 million
eligible federal and military actives and
annuitants (not including spouses and
other qualified relatives who are also
eligible). This low percentage mirrors
the low uptake for purchasing LTCI in
the broader LTC market. The previously
mentioned Treasury Report states that
sales of new LTCI policies have
declined since the early 2000s, as
numerous insurers decided to exit the
market due to the poor financial
performance of the product line; and,
low take-up rates for LTCI appear to
stem in part from low demand for these
products.? The report identifies factors
influencing demand including:
Substitutes for private LTCI such as
Medicaid; unpaid care or the ability to
receive informal care from family; a
desire to leave assets to heirs can
suppress demand because people may
be motivated to postpone consumption
and save money; lack of information
and awareness about LTC costs and the
ways to finance those costs; lack of trust
in insurers; and premiums, costs, and
loads.?

Since less than 0.1% of the eligible
population annually enroll in FLTCIP,
based on this trend and market trends,
it is unlikely that newly eligible
individuals would have a high demand
for LTCI during a suspension of
applications. Further, there are other
options for eligible individuals to plan
for LTC needs. Some other options to
plan for LTC needs during a suspension

2 See footnote 1.
3 See footnote 1.

period include the following: Saving for
future needs by setting aside funds to
invest in a 401(k), an IRA, or a non-
retirement investment account;
investing in a long-term care annuity;
purchasing a “‘combination” or
“hybrid” product that combines a life
insurance policy with a LTC rider; or
purchasing a short-term care insurance
policy.

Indirect Effects on Other Parties

OPM does not believe this regulation
will have a large impact on the broader
LTCI market. Approximately 6,000
eligible individuals enroll in FLTCIP
annually, which is less than 0.1% of the
eligible population. At an average
premium of $125 per month or $1,500
per year, the forgone annual premium
for new enrollees would total less than
$10 million per year during any FLTCIP
enrollment suspension. The forgone
annual premium for new enrollees
would total less than $10 million per
year during a FLTCIP enrollment
suspension. As discussed above,
affected individuals would likely
pursue substitute savings and insurance
products during a suspension period.
OPM estimates that the magnitude of
the forgone $10 million on other parties,
such as LTC insurers in the LTCI
market, would be quite small compared
to the larger LTCI market.

Benefits of the Proposed Changes

This proposed rule establishes
provisions for OPM to suspend
applications to FLTCIP when it is in the
best interest of the program. For
example, in order to allow for
adjustment to underwriting processes or
to reprice premium rates after a review
of actuarial assumptions. The rule aims
to protect eligible individuals from
applying to enroll when it has been
determined that underwriting processes
may need revisions or when the current
premium rates may not reflect the cost
of the benefits provided due to market
volatility and changes to projections
about future costs. This allows OPM and
the FLTCIP carrier to agree on
underwriting changes or new premium
rates that reasonably and equitably
reflect the cost of the benefits provided
as required by the FLTCIP statute.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public, health, and
safety effects, distributive impacts, and
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equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits and
of reducing costs, harmonizing rules,
and promoting flexibility. This rule has
been designated as a significant, but not
economically significant, regulatory
action under Executive Order 12866.

Congressional Review Act

This rule is not a major rule under 5
U.S.C. 804(2). Subtitle E of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (codified at 5
U.S.C. 801-808), also known as the
Congressional Review Act or CRA,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. A major rule under the
CRA cannot take effect until 60 days
after it is published in the Federal
Register.

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA) unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles, and
responsibilities of State, local, or tribal
governments.

List of Subjects in 5 CFR Part 875

Administration and general
provisions, Eligibility, Cost, and
Coverage.

Office of Personnel Management.
Stephen Hickman,
Federal Register Liaison.

Accordingly, OPM proposes to amend

title 5, Code of Federal Regulations part
875, as follows:

PART 875—FEDERAL LONG TERM
CARE INSURANCE PROGRAM

m 1. The authority citation for 5 CFR
part 875 continues to read as follows:

Authority: 5 U.S.C. 9008; Pub. L. 116-92,
133 Stat. 1198 (5 U.S.C. 8956 note).

Subpart A—Administration and
General Provisions

m 2. Amend § 875.101 by revising the
definitions of Carrier, Eligible
individual, and Free look; and adding,
in alphabetical order, the definition of
special application period.

The revisions and addition read as
follows:

§875.101 Definitions

* * * * *

Carrier means a “qualified carrier” as
defined in section 9001 of title 5, United
States Code, with which OPM has
contracted to provide long term care
insurance coverage under this section. A
Carrier may designate one or more
administrators to perform some of its
obligations.

* * * * *

Eligible individual means an
employee, annuitant, member of the
uniformed services, retired member of
the uniformed services or qualified
relative, as defined in section 9001 of
title 5, United States Code.

* * * * *

Free look means that within 30 days
after you are approved for coverage and
receive the Benefit Booklet, you may
cancel that coverage if you are not
satisfied with it and receive a refund of
any premium you paid for that coverage.
It will be as if the coverage was never

issued.
* * * * *

Special application period is a period
in which active workforce members and
their spouses may apply based on
abbreviated underwriting. Such
application periods will be provided for
pursuant to OPM’s authority in section
9008 of title 5, United States Code.

m 3. Revise § 875.102 to read as follows:

§875.102 Where do | send benefit claims?
You must submit your benefit claims
to the FLTCIP Carrier.
m 4. Amend § 875.107 by replacing
“and” with ““;” at the end of paragraph
(b); replacing “.”” with “;” at the end of
paragraph (c); and adding paragraphs (d)
and (e).
The revisions and additions read as
follows:

§875.107 What are OPM’s responsibilities
as regulator under this Program?
* * * * *

(d) Suspending applications for
FLTCIP coverage, including coverage
increases as specified in § 875.110; and

(e) Holding special application
periods as specified in § 875.402.

m 5. Add §875.110 to read as follows:

§875.110 May OPM suspend applications
for FLTCIP coverage?

(a) OPM may suspend applications for
FLTCIP coverage, including coverage
increases, when OPM determines that a
suspension is in the best interest of the
Program.

(b) OPM will issue a notice in the
Federal Register with the effective date
of the suspension period, during which
no applications for FLTCIP coverage
will be accepted. The effective date will
be determined at the discretion of the
Director and will be at least 30 days
after the date of the notice.

(c) The duration of the suspension
period, as determined at the discretion
of the Director and not to exceed 24
months, will be announced in the
Federal Register notice.

(d) At least 30 days before the end of
the suspension period, OPM may issue
a notice in the Federal Register
announcing an extension to the
suspension period when OPM
determines that such extension is in the
best interest of the Program. Any
extension will conform to the
requirements of this subsection.

Subpart B—Eligibility
m 6. Revise § 875.203 to read as follows:

§875.203 Am | eligible if | separated under
the FERS MRA+10 provision?

If you have separated from service
under the FERS Minimum Retirement
Age and 10 years of service (MRA+10)
provision of 5 U.S.C. 8412(g), and have
postponed receiving an annuity under
that provision, you are eligible to apply
for coverage as an annuitant under this
part.

m 7. Amend § 875.204 by revising
paragraph (c) to read as follows:

§875.204 Am | eligible as a member of the
uniformed services?
* * * * *

(c) You are not eligible to apply for
coverage solely because you belong to
the Individual Ready Reserve. The
Individual Ready Reserves includes
Reservists who are assigned to a
Voluntary Training Unit in the Naval
Reserve and Category E in the Air Force
Reserve.

§875.206 [Reserved]

m 8. Remove and reserve § 875.206.
m 9. Revise § 875.207 to read as follows:
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§875.207 What happens if | am in nonpay
status during a special application period?

(a) If you return to pay status from
nonpay status during a special
application period, you have 60 days
from the date of your return, or until the
end of the special application period,
whichever gives you more time, to
apply for coverage pursuant to the rules
of that special application period.

(b) If you return to pay status from
nonpay status within 180 days after the
end of the special application period,
you have 60 days from the date of your
return to apply for coverage pursuant to
the rules of that special application
period.

(c) Paragraphs (a) and (b) of this
section apply only when you have been
in nonpay status for more than one-half
of a special application period, unless
you went into nonpay status for a reason
beyond your control.

m 10. Amend § 875.209 by revising
paragraph (a) to read as follows:

§875.209 How do | demonstrate that | am
eligible to apply for coverage?

(a) When you submit your application
for coverage, you must make known
your status as a member of an eligible
group. If you are a qualified relative,
you need to provide identifying
information about the workforce
member who makes you an eligible
individual.

* * * * *
m 11. Amend § 875.210 by revising
paragraph (b)(1) to read as follows:

§875.210 What happens if | become
ineligible after | submit an application?
* * * * *

(b) * % %

(1) When you are involuntarily
separated from Federal civilian service
(except for misconduct) or from the
uniformed services (except for a
dishonorable discharge); or, when you
are the qualified relative of a workforce
member who has been involuntarily
separated from Federal civilian service
(except for misconduct) or from the
uniformed services (except for a
dishonorable discharge).

* * * * *
m 12. Revise § 875.211 to read as
follows:

§875.211 What happens if my eligibility
status changes after | submit my
application?

(a) If you applied as an active
workforce member, and you retire or
separate from service after you submit
an application for coverage, but before
your coverage becomes effective, you
must notify the Carrier of this change.

(b) If you applied with abbreviated
underwriting during a special

application period as an active
workforce member or the spouse of an
active workforce member, and the active
workforce member retires or separates
from service before your coverage
becomes effective, you must reapply
based on your new eligibility status.

m 13. Revise §875.213 toread as

follows:

§875.213 May | apply as a qualified
relative if | am the domestic partner of an
employee or annuitant?

You may apply for coverage as a
qualified relative if you are a domestic
partner, as described in § 875.101 of this
chapter. As prescribed by OPM, you
will be required to provide
documentation to demonstrate that you
meet these requirements, and you must
submit to full underwriting
requirements. However, as explained in
§875.210 of this chapter, if you lose
your status as a domestic partner, and
therefore status as a qualified relative,
before your coverage goes into effect,
you are no longer eligible for FLTCIP
coverage.

Subpart D—Coverage

m 14. Revise § 875.401 to read as
follows:

§875.401 How do | apply for coverage?

To apply for coverage, you must
complete the application in a form
appropriate for your eligibility status as
prescribed by the Carrier and approved
by OPM.

m 15. Revise § 875.402 toread as
follows:

§875.402 When will open seasons be
held?

(a) There are no regularly scheduled
open seasons for long term care
insurance. OPM may have special
application periods in which active
workforce members and their spouses
may apply based on abbreviated
underwriting.

(b) In situations where OPM
determines that it is appropriate to have
a special application period, OPM will
announce any such period via a Federal
Register Notice. The Notice will include
the requirements for eligible applicants
during the special application period.

m 16. Revise §875.403 to read as
follows:

§875.403 When may | apply for coverage?
If you are an eligible individual, you
may apply at any time outside of a
suspension period described in
§875.110. You will be subject to full
underwriting requirements. The only
exceptions to the full underwriting
requirements are described in § 875.402.

You may apply as a qualified relative of
a workforce member even if the
workforce member does not apply for
coverage.

m 17. Revise § 875.404 to read as
follows:

§875.404 What is the effective date of
coverage?

(a)(1) The effective dates of coverage
under special application period
enrollments will be announced in a
Federal Register Notice that announces
special application period dates.

(2) If you are an active workforce
member or the spouse of an active
workforce member and you are applying
for coverage during a special application
period, the workforce member must be
actively at work at least 1 day during the
calendar week immediately before the
week which contains your coverage
effective date for your coverage to
become effective. You must inform the
Carrier if you do not meet this
requirement. In the event you do not
meet this requirement, the Carrier will
issue you a revised effective date, which
will be the 1st day of the next month.
The workforce member also must meet
the actively at work requirement for any
revised effective date for coverage to
become effective, or you will be issued
another revised effective date in the
same manner.

(b) If you enroll at any time outside
of a special application period, your
coverage effective date is the 1st day of
the month after the date your
application is approved.

m 18. Revise § 875.405 to read as
follows:

§875.405 May a spouse, domestic partner,
or other qualified relative of a workforce
member apply for coverage?

A spouse, domestic partner, or other
qualified relative of a workforce member
may apply for coverage with full
underwriting at any time following the
marriage or commencing date of the
domestic partnership, outside of a
suspension period as described in
§875.110.

m 19. Amend § 875.406 by revising
paragraph (a)(1) to read as follows:

§875.406 May | change my coverage?

* * * * *

(a) * *x %

(1) At any time outside of a
suspension period described in
§875.110, you may apply to increase

your coverage with full underwriting.
* * * * *

m 20. Revise §875.410 toread as
follows:
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§875.410 May I continue my coverage
when | leave Federal or military service?

If you are an active workforce
member, your coverage will
automatically continue when you leave
active service, as long as the Carrier
continues to receive the required
premium when due.

W 21. Revise §875.413 toread as
follows:

§875.413
reinstated?

(a) Under certain circumstances, your
coverage can be reinstated. The Carrier
will reinstate your coverage if it receives
proof satisfactory to it, within 6 months
from the date of the written notice of
termination, that you suffered from a
cognitive impairment or loss of
functional capacity, before the grace
period ended, that caused you to miss
making premium payments. In that
event, you will not be required to
submit to underwriting. Your coverage
will be reinstated retroactively to the
termination date but you must pay back
premiums for that period. The premium
will be the same as it was prior to
termination.

(b) If your coverage has terminated
because you did not pay premiums or
because you requested cancellation, the
Carrier may reinstate your coverage
within 12 months from the date of the
written notice of termination at your
request. You will be required to reapply
based on full underwriting, and the
Carrier will determine whether you are
still insurable. If you are insurable, your
coverage will be reinstated retroactively
to the termination date and you must
pay back premiums for that period. The
premium will be the same as it was
prior to termination.

[FR Doc. 2022—-11720 Filed 6—2-22; 8:45 am]
BILLING CODE P

Is it possible to have coverage

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2022-0514; Project
Identifier AD—2022-00357-E]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for

certain General Electric Company (GE)
GEnx-1B model turbofan engines. This
proposed AD was prompted by several
reports of fuel leaks caused by high
cycle fatigue (HCF) cracks found at the
braze joints on fuel manifolds, and the
subsequent manufacturer redesign of the
high-pressure turbine (HPT) fuel hose
variable stator vane (VSV) manifold,
VSV fuel hose manifold, low-pressure
turbine (LPT) fuel hose variable bleed
valve (VBV) manifold, and VBV fuel
hose manifold. This proposed AD
would require removal and replacement
of the fuel hydraulic lines. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by July 18, 2022.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact General Electric
Company, 1 Neumann Way, Cincinnati,
OH 45215; phone: (513) 552—-3272;
email: aviation.fleetsupport@ge.com;
website: www.ge.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—
5110.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2022-0514; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, any comments received, and
other information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Alexei Marqueen, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7178; email:

Alexei. T.Marqueen@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2022-0514; Project Identifier AD—
2022-00357—E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Alexei Marqueen,
Aviation Safety Engineer, ECO Branch,
FAA, 1200 District Avenue, Burlington,
MA 01803. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA received reports of fuel
manifold leaks resulting in multiple
flight delays and cancellations on four
separate occasions between 2018 and
2021 on airplanes with GEnx-1B model
turbofan engines installed. The
manufacturer’s investigation revealed
that variations in braze coverage and
braze fillet radii caused high stress
concentration factors at the braze block
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joints, leading to HCF failure in the tube
bundles with brazed joints. As a result
of its investigation, the manufacturer
determined that the HPT fuel hose VSV
manifold, VSV fuel hose manifold, LPT
fuel hose VBV manifold, and VBV fuel
hose manifold required redesign by
replacing all braze features and
cushioned clamps with block clamps.
The manufacturer published GE GEnx-
1B Service Bulletin 73-0099 R00, dated
February 28, 2022, which specifies
procedures for the replacement of fuel
hydraulic lines with redesigned fuel
hydraulic lines. This condition, if not
addressed, could result in engine fire
and damage to the airplane.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed GE GEnx-1B
Service Bulletin 73-0099 R00, dated
February 28, 2022. This service
information specifies procedures for the
removal and replacement of the fuel
hydraulic lines. This service
information is reasonably available
because the interested parties have

ESTIMATED COSTS

access to it through their normal course
of business or by the means identified
in ADDRESSES.

Proposed AD Requirements in This
NPRM

This proposed AD would require the
removal and replacement of the fuel
hydraulic lines.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 298
engines installed on airplanes of U.S.
registry.

The FAA estimates the following
costs to comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Remove fuel hydraulic lines .........ccccevcvrvverunne 2 work-hours x $85 per hour = $170 ............. $0 $170 $50,660
Install redesigned fuel hydraulic lines ............. 2.5 work-hours x $85 per hour = $212.50 ..... 232,000 232,212.50 69,199,325

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

General Electric Company: Docket No. FAA—
2022-0514; Project Identifier AD-2022—
00357-E.

(a) Comments Due Date

The FAA must receive comments on this

airworthiness directive (AD) by July 18, 2022.

(b) Affected ADs

None.
(c) Applicability

General Electric Company (GE) GEnx-1B64,
GEnx-1B64/P1, GEnx-1B64/P2, GEnx-1B67,

GEnx-1B67/P1, GEnx-1B67/P2, GEnx-1B70,
GEnx-1B70/75/P1, GEnx-1B70/75/P2, GEnx-

1B70/P1, GEnx-1B70/P2, GEnx-1B70C/P1,
GEnx-1B70C/P2, GEnx-1B74/75/P1, GEnx-
1B74/75/P2, GEnx-1B76/P2, and GEnx-
1B76A/P2 model turbofan engines with
engine serial numbers 956—102 through 958—
775, inclusive, 958-795, and 958-802.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7310, Engine Fuel Distribution.

(e) Unsafe Condition

This AD was prompted by several reports
of fuel leaks caused by high cycle fatigue
cracks found at the braze joints on certain
GEnx-1B fuel manifolds. The FAA is issuing
this AD to prevent fuel leaks on the variable
bypass valve and variable stator vane fuel
hose manifolds. The unsafe condition, if not
addressed, could result in engine fire and
damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

At the next engine shop visit after the
effective date of this AD, remove and replace
the fuel hydraulic lines using the
Accomplishment Instructions, paragraphs
3.A and 3.B, of GE GEnx-1B Service Bulletin
(SB) 73—0099 R00, dated February 28, 2022.

(h) Definition

For the purpose of this AD, an “‘engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
case flanges, except for the following
situations, which do not constitute an engine
shop visit:

(1) Separation of engine flanges solely for
the purposes of transportation of the engine
without subsequent maintenance.
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(2) Separation of engine flanges solely for
the purposes of replacing the fan or
propulsor without subsequent maintenance.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j)(1) of this AD and
email to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Alexei Marqueen, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7178; email: Alexei.T.Marqueen@
faa.gov.

(2) For service information identified in
this AD, contact General Electric Company,
1 Neumann Way, Cincinnati, OH 45215;
phone: (513) 552-3272; email:
aviation.fleetsupport@ge.com; website:
www.ge.com. You may view this referenced
service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 1200 District Avenue,
Burlington, MA 01803. For information on
the availability of this material at the FAA,
call (817) 222-5110.

Issued on May 5, 2022.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022—-11896 Filed 6—2—22; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2022-0694; Airspace
Docket No. 22-ACE-12]

RIN 2120-AA66

Proposed Amendment of Class D and
Class E Airspace and Establishment of
Class E Airspace; Columbia, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class D and Class E airspace
and establish Class E airspace at
Columbia, MO. The FAA is proposing

this action as the result of a biennial
airspace review. The geographic
coordinates of the airport would also be
updated to coincide with the FAA’s
aeronautical database.
DATES: Comments must be received on
or before July 18, 2022.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—-5527. You must
identify FAA Docket No. FAA-2022—
0694/Airspace Docket No. 22—-ACE-12
at the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air _
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class D airspace, the Class E
surface airspace, and the Class E
airspace extending upward from 700
feet above the surface and establish
Class E airspace designated as an
extension to Class D and Class E surface
airspace at Columbia Regional Airport,

Columbia, MO, to support instrument
flight rule operations at this airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2022-0694/Airspace
Docket No. 22—-ACE-12.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.
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Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 by:

Amending the Class D airspace at
Columbia Regional Airport, Columbia,
MO, by updating the geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;
and replacing the outdated terms
“Notice to Airmen” with “Notice to Air
Missions’” and “Airport/Facility
Directory” with “Chart Supplement”’;

Amending the Class E surface
airspace at Columbia Regional Airport
by updating the geographic coordinates
of the airport to coincide with the FAA’s
aeronautical database; and adding the
missing part-time language to the
airspace legal description;

Establishing Class E airspace
designated as an extension to Class D
and Class E surface airspace at
Columbia Regional Airport within 2.4
miles each side of the Columbia VOR/
DME 019° radial extending from the 4.3-
mile radius of the Columbia Regional
Airport to 7 mile north of the Columbia
VOR/DME; and within 2 miles each side
of the 315° bearing from the airport
extending from the 4.3-mile radius of
the airport to 9.7 miles northwest of the
airport;

And amending the Class E airspace
extending upward from 700 feet at
Columbia Regional Airport by removing
the Columbia Regional Airport ILS
Localizer and the associated extensions
from the airspace legal description as
they are no longer needed; adding an
extension 2.4 miles each side of the
Columbia VOR/DME 019° radial
extending from the 6.8-mile radius of
the airport to 7 miles north of the
Columbia VOR/DME; adding an
extension 2 miles each side of the 315°
bearing from the airport extending from
the 6.8-mile radius of the airport to 10.7
miles northwest of the airport; adding
an extension 2 miles each side of the
Columbia VOR/DME 333° radial
extending from the 6.8-mile radius of
the airport to 11.1 miles northwest of
the airport; and updating the geographic

coordinates of the airport to coincide
with the FAA’s aeronautical database.

This action is necessary due to a
biennial airspace review.

Class D and E airspace designations
are published in paragraphs 5000, 6002,
6004, and 6005, respectively, of FAA
Order JO 7400.11F, dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in FAA
Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ACEMOD Columbia, MO [Amended]

Columbia Regional Airport, MO

(Lat. 38°49°04” N, long. 92°13'04” W)

That airspace extending upward from the
surface to and including 3,400 feet MSL
within a 4.3-mile radius of Columbia
Regional Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Air Missions. The effective dates and times
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

ACE MO E2 Columbia, MO [Amended]

Columbia Regional Airport, MO

(Lat. 38°49°04” N, long. 92°13'04” W)

Within a 4.3-mile radius of Columbia
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Air Missions. The effective dates and times
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class E or
Class E Surface Area.

* * * * *

ACE MO E4 Columbia, MO [Establish]

Columbia Regional Airport, MO

(Lat. 38°49°04” N, long. 92°13'04” W)
Columbia VOR/DME

(Lat. 38°48’29” N, long. 92°13'06” W)

That airspace extending upward from the
surface within 2.4 miles each side of the
Columbia VOR/DME 019° radial extending
from the 4.3-mile radius of the Columbia
Regional Airport to 7 miles north of the
Columbia VOR/DME; and within 2 miles
each side of the 315° bearing from the
Columbia Regional Airport extending from
the 4.3 mile radius of the airport to 9.7 miles
northwest of the airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE MO E5 Columbia, MO [Amended]

Columbia Regional Airport, MO

(Lat. 38°49°04” N, long. 92°13'04” W)
Columbia VOR/DME

(Lat. 38°48’29” N, long. 92°13'06” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
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radius of Columbia Regional Airport; and
within 2.4 miles each side of the Columbia
VOR/DME 019° radial extending from the
6.8-mile radius of the Columbia Regional
Airport to 7 miles north of the Columbia
VOR/DME; and within 2 miles each side of
the 315° bearing from the Columbia Regional
Airport extending from the 6.8-mile radius of
the airport to 10.7 miles northwest of the
airport; and within 2 miles each side of the
Columbia VOR/DME 333° radial extending
from the 6.8-mile radius of the Columbia
Regional Airport to 11.1 miles northwest of
the airport.

Issued in Fort Worth, Texas, on May 31,
2022.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2022-11964 Filed 6-2-22; 8:45 am]|
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 310
RIN 3084-AB19

Telemarketing Sales Rule

AGENCY: Federal Trade Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: As part of the Federal Trade
Commission’s (“FTC” or
“Commission”) regulatory review of the
Telemarketing Sales Rule (“TSR” or
“Rule”’), the Commission issues this
advance notice of proposed rulemaking
(“ANPR”) to seek public comment on
whether the Rule should continue to
exempt telemarketing calls to
businesses, whether the Rule should
require a notice and cancelation
mechanism with negative option sales,
and whether to extend the Rule to apply
to telemarketing calls that consumers
initiate to a telemarketer (i.e., “inbound
telemarketing calls’’) regarding
computer technical support services.
DATES: Comments must be received on
or before August 2, 2022.

ADDRESSES: Interested parties may file a
comment online or on paper by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Telemarketing Sales Rule
ANPR, R411001” on your comment, and
file your comment through https://
www.regulations.gov. If you prefer to
file your comment on paper, mail your
comment to the following address:
Federal Trade Commission, Office of the
Secretary, 600 Pennsylvania Avenue
NW, Suite CC-5610 (Annex B),
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Benjamin R. Davidson, (202) 326—3055,

bdavidson@ftc.gov, or Patricia Hsue,
(202) 326-3132, phsue@ftc.gov, Division
of Marketing Practices, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW, Mail Stop CC-8528, Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Commission reviews its rules and
guides periodically to seek information
about their costs and benefits and their
regulatory and economic impact. The
information obtained assists the
Commission in identifying rules and
guides it should modify or rescind.
Where appropriate, the Commission
combines such periodic general reviews
with reviews seeking information on
specific questions about an industry.

On August 11, 2014, the Commission
initiated a regulatory review by
publishing a notice in the Federal
Register requesting public comment on
the TSR (“Regulatory Review’’).1 It
sought comment on questions including
whether the Rule continues to be
necessary and serve a useful purpose,
whether and how the Rule’s compliance
burdens and costs can be decreased and
its benefits increased, and the impact of
changes in the marketplace and new
technologies on the Rule. It also
requested comment on three specific
issues; namely, whether the Rule
should: (1) Prohibit the sharing of
preacquired account information for any
purpose; (2) enhance protections for
negative option and free offers, and
apply them to inbound calls induced by
general media advertising; and (3)
require sellers and telemarketers to
maintain records of the numbers they
dial in their telemarketing campaigns.

Having reviewed the record, the
Commission is issuing a Notice of
Proposed Rulemaking (“NPRM”’)
seeking comments on the Commission’s
proposal to amend the TSR’s
recordkeeping provisions and to
prohibit deception in business-to-
business telemarketing calls.2 The
Commission is also issuing this ANPR
seeking comment on whether to repeal
all exemptions regarding telemarketing
calls to businesses and inbound
telemarketing of computer technical
support services, and whether the TSR
should provide consumers additional
protections for negative option products
or services.

179 FR 46732.

2The Commission addresses the comments on
recordkeeping submitted in response to the
Regulatory Review in its proposed NPRM being
published in conjunction with this ANPR.

II. Background

A. Statutory Basis for the TSR

Enacted in 1994, the Telemarketing
and Consumer Fraud and Abuse
Prevention Act (‘“Telemarketing Act” or
“Act”) targeted deceptive and abusive
practices in telemarketing. It directed
the Commission to adopt a rule with
anti-fraud and privacy protections for
consumers receiving telephone
solicitations to purchase goods or
services, and authorized the
Commission and state attorneys general
or other appropriate state officials, as
well as private persons who meet
certain jurisdictional requirements, to
bring civil actions against violators in
Federal district court.?

In determining whether certain
practices that do not fall distinctly
within the parameters of the
Telemarketing Act’s emphasis on
protecting consumer privacy are
“abusive,” the Commission has applied
the unfairness analysis set forth in
Section 5(n) of the FTC Act.4 An act or
practice is unfair under Section 5 of the
Federal Trade Commission Act (“FTC
Act”) if it causes or is likely to cause
substantial injury to consumers, if any
countervailing benefits to consumers or
competition do not outweigh the
consumer harm, and if that harm is not
reasonably avoidable by consumers.5

B. TSR History and Key Provisions

Pursuant to the Telemarketing Act’s
directive, the FTC promulgated the TSR
on August 23, 1995.6 The Commission
subsequently amended the Rule on four
occasions: (1) In 2003 to add the
National Do-Not Call Registry and other
requirements; 7 (2) in 2008 to prohibit

315 U.S.C. 6101-6108. Subsequently, the USA
PATRIOT Act, Public Law 107-56, 115 Stat. 272
(Oct. 26, 2001), expanded the Telemarketing Act’s
definition of “telemarketing” to encompass calls
soliciting charitable contributions, donations, or
gifts of money or any other things of value.

4 Statement of Basis and Purpose and Final Rule
Amendments (“2010 TSR Amendments”), 75 FR
48458, 48469 (Aug. 10, 2010) (discussing the
Commission’s use of the unfairness standard in
determining whether a practice is “abusive”); see
also 15 U.S.C. 45(n) (codifying the Commission’s
unfairness analysis, set forth in a letter from the
FTC to Hon. Wendell Ford and Hon. John Danforth,
Committee on Commerce, Science and
Transportation, United States Senate, Commission
Statement of Policy on the Scope of Consumer
Unfairness Jurisdiction, reprinted in In re Int’l
Harvester Co., 104 F.T.C. 949, *95-101 (1984))
(“Unfairness Policy Statement”).

515 U.S.C. 45(n).

6 Statement of Basis and Purpose and Final Rule
(“Original TSR”), 60 FR 43842 (Aug. 23, 1995). The
effective date of the original Rule was December 31,
1995.

7 See Statement of Basis and Purpose and Final
Amended Rule (“2003 TSR Amendments”), 68 FR
4580 (Jan. 29, 2003) (adding Do Not Call Registry
and other provisions).
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unwanted sales robocalls; 8 (3) in 2010
to ban the telemarketing of debt relief
services requiring an advance fee; ® and
(4) in 2015 to ban the use in
telemarketing of certain payment
mechanisms widely used in fraudulent
transactions.1?

The TSR applies to virtually all
“telemarketing,” defined in accordance
with the Telemarketing Act to mean “a
plan, program, or campaign which is
conducted to induce the purchase of
goods or services or a charitable
contribution, by use of one or more
telephones and which involves more
than one interstate telephone call.” 11

The Rule wholly or partially exempts
several types of calls from its coverage.
For example, it generally exempts
telemarketing calls to businesses.2 It
also generally exempts inbound calls
placed by consumers in response to
direct mail or general media
advertising.13 However, there are certain
“carve-outs” from some of the TSR’s
exemptions that bring certain conduct
back within the ambit of the rule, such
as the carve-out for calls initiated by a
consumer in response to a general
media advertisement relating to
investment opportunities.14

8 See Statement of Basis and Purpose and Final
Rule Amendments (2008 TSR Amendments”), 73
FR 51164 (Aug. 29, 2008) (addressing the use of
robocalls).

9 See 2010 TSR Amendments (adding debt relief
provisions). The Commission subsequently
published correcting amendments to the text of
section 310.4 the TSR. Telemarketing Sales Rule;
Correcting Amendments, 76 FR 58716 (Sept. 22,
2011).

10 See Statement of Basis and Purpose and Final
Rule Amendments (2015 TSR Amendments’’), 80
FR 77520 (Dec. 14, 2015) (prohibiting the use of
remotely created checks and payment orders, cash-
to-cash money transfers, and cash reload
mechanisms).

1116 CFR 310.2(gg) (using the same definition as
the Telemarketing Act, 15 U.S.C. 6106(4)). The TSR,
like the Telemarketing Act, also excludes catalog
sales solicitations. Id. The Act also explicitly states
that the jurisdiction of the Commission in enforcing
the Rule is coextensive with its jurisdiction under
Section 5 of the FTC Act. 15 U.S.C. 6105(b).

1216 CFR 310.6(b)(7); See also 2015 TSR
Amendments, 80 FR at 77555 (clarifying that the
“business-to-business” exemption under 310.6(b)(7)
applies only to telemarketing calls that are
“soliciting the purchase of goods or services or a
charitable contribution [from a] business itself,
rather than personal purchases or contributions by
employees of the business”).

1316 CFR 310.6(b)(5)—(6). Moreover, the Rule
exempts from the National Do Not Call Registry
provisions calls placed by for-profit telemarketers to
solicit charitable contributions; such calls are not
exempt, however, from the “entity-specific’’ do not
call provisions or the TSR’s other requirements. 16
CFR 310.6(a).

14 See, e.g., 16 CFR 310.6(b)(5)—(6) (provisions
related to general advertisements and direct mail
solicitations); 16 CFR 310.2(s) (definition of
“investment opportunity”). The TSR’s definition of
“investment opportunity’” includes anything sold in
part based on a representation of future income. In
addition to traditional passive investments, the

The TSR is designed to protect
consumers in a number of different
ways. First, the TSR includes provisions
governing communications between
telemarketers and consumers, requiring
certain disclosures and prohibiting
material misrepresentations.15 Second,
the TSR requires telemarketers to obtain
consumers’ “‘express informed consent”
to be charged on a particular account
before billing or collecting payment and,
through a specified process, to obtain
consumers’ “‘express verifiable
authorization” to be billed through any
payment system other than a credit or
debit card.1® Third, the TSR prohibits as
an abusive practice requesting or
receiving any fee or consideration in
advance of obtaining any credit repair
services; 17 recovery services; 18 offers of
a loan or other extension of credit, the
granting of which is represented as
‘“guaranteed” or having a high
likelihood of success; 19 and debt relief
services.20 Fourth, the TSR prohibits
credit card laundering 2* and assisting
and facilitating sellers or telemarketers
engaged in violations of the TSR.22
Fifth, the TSR, with narrow exceptions,
prohibits telemarketers from calling
consumers whose numbers are on the
National Do Not Call Registry or who

definition can also encompass work-from-home
opportunities, real estate seminars, multi-level-
marketing programs, and programs that purport to
educate consumers about the stock market.

15 The TSR requires that telemarketers soliciting
sales of goods or services promptly disclose several
key pieces of information in an outbound telephone
call or an internal or external upsell: (1) The
identity of the seller; (2) the fact that the purpose
of the call is to sell goods or services; (3) the nature
of the goods or services being offered; and (4) in the
case of prize promotions, that no purchase or
payment is necessary to win. 16 CFR 310.4(d); see
also 16 CFR 310.2(ee) (defining “upselling”).
Telemarketers also must disclose in any telephone
sales call the cost of the goods or services and
certain other material information. 16 CFR
310.3(a)(1). In addition, the TSR prohibits
misrepresentations about, among other things, the
cost and quantity of the offered goods or services.
16 CFR 310.3(a)(2). It also prohibits making false or
misleading statements to induce any person to pay
for goods or services or to induce charitable
contributions. 16 CFR 310.3(a)(4).

1616 CFR 310.4(a)(7); 16 CFR 310.3(a)(3).

1716 CFR 310.4(a)(2).

1816 CFR 310.4(a)(3). As the Commission has
previously explained, “[in] recovery room scams

. . a deceptive telemarketer calls a consumer who
has lost money, or who has failed to win a promised
prize, in a previous fraud. The recovery room
telemarketer falsely promises to recover the lost
money, or obtain the promised prize, in exchange
for a fee paid in advance. After the fee is paid, the
promised services are never provided. In fact, the
consumer may never hear from the telemarketer
again.” Original TSR, 60 FR at 43854.

1916 CFR 310.4(a)(4); see 2003 TSR Amendments,
68 FR at 4614 (finding that these three services were
“fundamentally bogus”).

2016 CFR 310.4(a)(5).

2116 CFR 310.3(c).

2216 CFR 310.3(b).

have specifically requested not to
receive calls from a particular entity.23
Finally, the TSR requires that
telemarketers transmit to consumers’
telephones accurate Caller ID
information 24 and places restrictions on
calls made by predictive dialers 25 and
those delivering prerecorded
messages.26

C. Legal Standard for Retaining,
Amending, or Repealing the TSR

There is a presumption that an
existing rule should be retained.2? A
decision to retain any portion of a
current rule may be based upon
evidence gathered during the original
rulemaking and the Commission’s
subsequent enforcement experience, as
well as evidence adduced during a new
rulemaking.28 Moreover, the
Telemarketing Act’s rulemaking
authorization applies not only to an
initial rulemaking, but also to the
amendment or repeal of a telemarketing
rule.2?

Because of the “potentially pervasive
and deep effect” of FTC rules,3° the
Commission carefully scrutinizes the
regulatory review record to determine
whether the record is reliable and
provides sufficient support for
undertaking an industry-wide
rulemaking or amendment proceeding.
In particular, the Commission routinely
evaluates a number of factors, including
the relative costs and benefits of the
Rule, industry compliance, the effect on
competition and consumer choice, its
enforcement experience, and the
adequacy of case-by-case law
enforcement under the FTC Act to
address existing problems that fall
outside the Rule’s scope.3! In addition,
as a responsible steward of the public
funds allocated to it by Congress, the
Commission considers whether a
rulemaking or amendment proceeding
would serve the public interest,
recognizing the rulemaking process
requires a substantial, long-term
investment of the Commission’s finite
resources that could otherwise be

2316 CFR 310.4(b)(1)(iii).

2416 CFR 310.4(a)(8).

2516 CFR 310.4(b)(1)(iv); 16 CFR 310.4(b)(4) (call
abandonment safe harbor).

2616 CFR 310.4(b)(1)(v).

27 See Motor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 41-42 (1983).

28 Amended Funeral Rule Statement of Basis and
Purpose, 59 FR 1592, 1596 (Jan. 11, 1994).

29 Federal Trade Commission Organization,
Procedures and Rules of Practice, 16 CFR 1.25. See
15 U.S.C. 553(e); see also 2003 TSR Amendments,
68 FR at 4583.

30 American Optometric Ass’n v. FTC, 626 F.2d
896, 905 (D.C. Cir. 1980).

31 See, e.g., 2003 TSR Amendments and 2008 TSR
Amendments.
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devoted to enforcement actions against
rule violators.

D. Summary of the Regulatory Review
Record

The regulatory review record contains
114 unique responsive comments.32
They include: two comments from other
law enforcement agencies; 33 one
comment from a telemarketer; 34 one
from an industry services provider; 35
one from a credit card association; 36
and ten comments from industry trade
associations representing companies
that provide telemarketing services,
employ telemarketers, or make their
own telemarketing calls to consumers.37
There are three comments on behalf of
13 consumer advocacy groups,38 one
from an academic,39 two submissions
attaching essentially identical
comments from 2,064 Illinois
residents,0 and 92 unique comments
from individual consumers.4?

32'We cite public comments here by the name of
the commenting organization or individual and the
comment number. Although the comment record
lists 118 submissions, one is a duplicate, American
Resort Development Association, Nos. 00100,
00101; one is listed twice, Abrams, No. 00038; one
contains a final attachment to a prior submission,
Citizens Utility Board, No. 00037 (supplementing
No. 00036); and one is simply a comment period
extension request, PACE, No. 00039, that was
granted by the Commission. 79 FR 61267 (Oct. 10,
2014).

33 National Assn. of Attorneys General (“NAAG”),
No. 00117 (on behalf of the attorneys general from
37 states and one territory); U.S. Department of
Justice (“DOJ”’), No. 00111.

34InfoCision Management Corp., No. 00108.

35 NobelBiz, Inc., No. 00104.

36 Visa, Inc., No. 00109.

37 American Bankers Insurance Association
(“ABIA”), No. 00106; American Resort
Development Association (“ARDA”’), No. 00100;
Brand Activation Association (“BAA”), No. 00115;
Consumer Credit Industry Association (“CCIA”), No
00098; Direct Marketing Association (“DMA”), No.
00103; Electronic Retailing Association (“ERA”),
No. 00095; MPA-The Association of Magazine
Media (“MPA”), No. 00116; National Automobile
Dealers Association (“NADA”), No. 00112;
Newspaper Association of America (“NAA”), No.
00099; and the Professional Association for
Customer Engagement (“PACE”), No. 00107.

38 AARP, No. 00097; Center for Responsible
Lending (“CRL”), No. 00093; and National
Consumer Law Center on behalf of itself and the
Consumer Federation of America, Americans for
Financial Reform, Consumers Union, Consumer
Action, Consumer Federation of California, The
Maryland Consumer Rights Coalition, National
Association of Consumer Advocates, U.S. PIRG,
Virginia Citizens Consumer Council, and Consumer
Assistance Council, Inc. of Cape Cod and the
Islands (collectively, “NCLG”), No. 00110.

39 The Pennsylvania State University, No. 00114.

40 Citizens Utility Board, Nos. 000356 and 00037.

41 Aside from the Citizens Utility Board
comments, the record contains 93 consumer
comments, but there are duplicate entries for
Abrams, No. 00038. Several consumer comments
sought relief from collection agency calls that the
TSR does not cover. See, e.g., Gray, No. 00007;
Castallo, No. 00128; Wysong, No.00015; Branner,
No. 00121; Lehman, No. 00120; and Valdes,

ITI. Regulatory Review: Continuing
Need for the TSR

All commenters generally agree on the
continuing need for the TSR but differ
in their opinions as to whether
amendments are necessary. Consumers
and their advocates largely argue for
amendments they believe will enhance
consumer protection including by
closing “loopholes” in the TSR, and for
more enforcement. Industry
representatives, on the other hand,
largely advocate against any
amendments, arguing the current
regulatory requirements, coupled with
the existence of self-policing industry
organizations, provide consumers
sufficient protections.

A. Consumer Perspective

Consumers and their advocates all
support the continuing need for the
TSR. The 2,064 largely identical
comments from Illinois consumers ask
the Commission to “keep and
strengthen” the TSR’s consumer
protections that have “battled
telemarketing fraud and deception for
nearly two decades,” 42 and four other
individual consumers expressly agree
the TSR is still needed and should be
retained.43 AARP asserts it “‘strongly
agrees that there is a continuing need for
the [TSR],44 and the National Consumer
Law Center (“NCLC”) and other
consumer groups state the TSR
“provides important protections for
consumers and clear rules of the road
for the telemarketing industry.” 45

Comments from two other consumer
advocates,*® an academic engaged in
relevant behavioral research,?” and two
state and Federal law enforcement
agencies 48 state while the TSR is still
needed, it is also in need of
improvements. In particular, consumers
and their advocates argue for additional
protections. These include heightened
restrictions on the “data pass” of
preacquired account information from

No.00014. Several advocate extending the TSR’s do-
not-call provisions to cover political, charity, or
survey calls. See, e.g., Wright, No. 00002;
Anonymous, No. 00089; Rosenow, No. 00067;
Goodman, No. 00032; and Lehnen, No. 00030.

42 Citizens Utility Board, Nos. 00036 and 00037;
see Rusch, 00046.

43 Ashley L., No. 00052 (TSR is “still greatly
needed, in its entirety”); Leef, No. 00085 (‘‘Please
improve—or at least maintain the status quo”);
Wright, No. 00002 (“The Do Not Call registry is a
valuable resource for consumers and should be
continued”’); West Italian, No. 00113 at 1 (“We need
the TSR, and its enforcement, more than ever”).

44 AARP, No. 00097, at 2.

45 NCLG, No. 00110, at 1.

46 CRL, No. 00093, at 1; American Association for
Justice, No. 00102, at 1.

47 Grossklags, No. 00114.

48 NAAG, No. 00117, at 1-2; DOJ, No. 00111, at
1.

an initial seller to a third party seller4°
comparable to those of the Restore
Online Shoppers’ Confidence Act
(“ROSCA?”) for online transactions,3°
extending the TSR’s requirements to
inbound calls,5! and requiring sellers
and telemarketers to create and
maintain their own records of the
numbers dialed in telemarketing
campaigns to facilitate enforcement by
Federal and state agencies and private
lawsuits by injured consumers.52

More than half of the unique
individual consumer comments make a
case that more enforcement is needed.
They include requests for enforcement
against particular violators,33 reports
about specific violations of the TSR,5¢
complaints about continuing unwanted
calls,5° demands for more general
enforcement of the TSR’s Do Not Call
provisions,5% appeals for more severe
penalties to deter violations or a ban on
all telemarketing,57 and concern that
violators are calling with impunity due
to inadequate enforcement.>8 The 2,064
Illinois consumer comments request
amendments that: (1) Require
telemarketers to provide recordings of
their calls, (2) ban third-party use of pre-
acquired account information, and (3)
request stronger consumer protection
against inbound telemarketing calls
placed in response to advertisements.59
AARP also notes the number of
telemarketing complaints filed with the
FTC and Federal Communications
Commission (“FCC”) has risen

49 Citizens Utility Board, Nos. 00036 and 00037.

5015 U.S.C. 8401. ROSCA requires a third-party
merchant that offers add-on products or services
after a sale by the initial seller to obtain billing
information directly from the consumer, rather than
from the initial seller, so the purchaser will
understand that there is or will be a charge for any
add-on purchase. See also AARP, No. 00097, at 3.

51 Citizens Utility Board, Nos. 00036 and 00037.

52 West Italian, No. 00113 at 1; AARP, No. 00097,
at 5.

53 Moody, No. 00094; Smith, No. 00091; Austin,
No. 00050; Pecoraro, No. 00126; Hall, No. 00012;
Peterson, No. 00004; Macias, No. 00123; and
Ramseur, No. 00118.

54 Buchko, No. 00122; Harr, No. 00020; Branner,
No. 00121; Alabi, No. 00006; Mercurio, No. 00127;
Texas Child, No. 00018; Hines, 00124; Greenwood,
No. 00125 Taylor, No. 00022; and Hays, No. 00049.

55 Swirsky, No. 00025; Duffield, No. 00021; and
Harr, No. 00020.

56 Johannsen, No. 00078; Hardy, No. 00071; Boles,
No. 00056; Olson, No. 00027; Taylor, No. 00022;
Burton, No. 00005; Kavanaugh, No. 00041; Love,
No. 00068; Bradshaw, No. 00065; Gallagher, No.
00051; Waterbury, No. 00044; Dougherty, No.
00043; Schugardt, No. 00031; McGlinchey, No.
00042; Lennon, No. 00028; Cockerill, No. 00082;
West Italian, No. 00113 at 2; Rynearson-Moody,
00029; and Whi, No. 00017.

57 Thompson, No. 00010; Abrams, No. 00038; and
Bethea, No. 00016; and Keung, No. 00023.

58 Miller, No. 00057; Marcus, No. 00026;
Rothenbach, No. 00024; Gindin, No. 00009; Luttrell,
00077; and Karsbaek, No. 00074.

59 Citizens Utility Board, Nos. 00036 and 00037.
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significantly, and “‘a rise in complaints
means more need for enforcement.” 60

B. Industry Perspective

Industry comments support the
continuing need for the TSR and
generally oppose any amendments. As
one trade organization observes, ““the
FTC’s enforcement actions under the
Rule have provided industry with
adequate and predictable notice as to
what practices the agency views as
acceptable and unacceptable.”” 61
Another notes “[iln its current form, the
TSR has functioned well and continues
to serve its purpose of protecting the
customers we serve as well as the
operations of legitimate businesses.” 62
The Professional Association for
Customer Engagement (“PACE”) states
“[tIhe Rule has had an overall positive
impact on consumers . . . and there is
a continuing need for the majority of its
protections.” 63

PACE, however, also asserts that
while it “supports strong enforcement
against companies that intentionally
violate the Rule’s DNC provisions,” “no
additional substantive changes are
necessary at this time.”” 64 The
Electronic Retailing Association
(“ERA”) agrees ‘‘no revisions to the TSR
are warranted.” 65

Most of the industry comments
maintain ‘“‘the current framework of
laws, regulations, and industry self-
regulation adequately covers
telemarketing.” 66 The Direct Marketing
Association (“DMA”) stresses “[alny
changes to the Rule would have adverse
impacts on the industry and consumers
alike,” 67 and the Consumer Credit
Industry Association (“CCIA”) states
“[d]ue to the multiple layers of [Federal
and state] regulation and legislation, the
industry is in a precarious position in
attempting to comply.” 68 PACE
similarly asks that the Commission

60 AARP, No. 00097, at 5. See also NCLC at 11—
12 (applauding FTC enforcement action targeting
robocall facilitators).

61BAA, No. 00115, at 2.

62MPA, No. 00116, at 1.

63 PACE, No. 00107, at 2; see also CASRO, No.
00105 (“‘strongly believes there is a continuing
need” for the TSR and lauding it for preventing
harm to consumers and the legitimate research
industry).

64 PACE, No. 00107, at 2.

65ERA, 00095, at 2 (the TSR provides ‘‘the FTC
with the tools it needs to prosecute offensive
telemarketing behavior”). See also BAA, 00115, at
2 (the TSR provides a “robust and effective
regulatory tool with which to investigate and
prosecute offensive telemarketing activities”).

66 DMA, No. 00103, at 2; see also, e.g, BAA, No.
00115, at 2; PACE, No. 00107, at 2; ERA, No. 00095,
at 2 (likewise supporting the TSR but opposing any
changes).

67DMA, No 00103 at 2.

68 CCIA, No. 00098, at 4.

“consider the impact other laws and
regulations have had on businesses
before adopting any additional
regulations of its own or expanding the
reach of current regulations.” 69

Several industry trade associations
emphasize the voluntary compliance
steps they have taken by establishing
Self-Regulatory Organizations (“SROs”)
to enhance consumer protection. DMA’s
Guidelines for Ethical Business Practice
(“DMA Guidelines”) 70 and the PACE
SRO 71 were created to ensure
compliance not only with the TSR, but
also all state telemarketing laws and
regulations. DMA asserts its Guidelines
include a “robust accountability
program” that is “‘enforced by DMA’s
Ethics Committee that ‘“processes tens
of thousands of complaints annually,
and takes action against members and
non-members alike,” including
disclosure of ““cases where companies
failed to conform their practices to
industry requirements.” 72 The PACE-
SRO accredits contact centers that
“undergo an initial and recurring onside
compliance assessment, and are subject
to quarterly data audits of their
outbound calling records, and those that
do not comply fail to obtain
accreditation or have their accreditation
revoked.” 73

Both DMA and PACE emphasize that
their SRO programs require compliance
not only with telemarketing regulations,
but also with industry “best practices,”
and that they can amend SRO
requirements to address new technology
and other issues more quickly than
government can amend regulations.74
The associations ask the FTC to
encourage and support their SRO efforts
as a “‘strong tool that can assist in
preventing the need for increased
regulations.” 75

The public comments on the record
from industry and consumer
stakeholders, as well as the
Commission’s own law enforcement
experience, persuade the Commission
that the TSR continues to serve an
important and useful public purpose.

69 PACE, No. 00107, at 2.

70DMA, No. 00103, at 3—4.

71PACE, No. 00107, at 3—4 (discussing PACE—
SRO, available at http://www.pacesroconnect.org)
(last visited Jan. 31, 2022).

72DMA No. 00103, at 3—4; cf. ERA, No. 00095, at
6.

73PACE, No. 00107, at 3—4.

74DMA, No. 00103, at 3; cf. PACE, No. 00107, at
3 (SROs “‘provide greater flexibility for constantly
changing business environments and
technologies”).

7SERA, No. 00095, at 7; cf. PACE, No. 00107, at
3 (arguing “‘effective SROs are a strong tool that can
assist in preventing the need for increased
regulations’’); DMA, No. 00103, at 3 (““Self-
Regulation is the Appropriate Approach”).

The Commission invites comment on
the specific issues discussed below.

IV. Regulatory Review: Comments on
Specific Issues

Commenters also provided responses
to the specific issues identified in the
Regulatory Review. The majority of the
comments focused on whether the Rule
should: (1) Prohibit or regulate the use
or retention of preacquired account
information; (2) enhance protections for
negative option and free offers, and
apply them to inbound calls induced by
general media advertising; and (3)
require sellers and telemarketers to
maintain records of the numbers they
dial in their telemarketing campaigns.

A. Should the TSR Ban the Data Pass of
Preacquired Account Information?

The TSR prohibits the disclosure or
receipt, for consideration, of
unencrypted consumer account
numbers for use in telemarketing,
except to process a payment.?6 It also
prohibits telemarketers and sellers from
causing a consumer to be charged,
directly or indirectly, without the
consumer’s express informed consent
(i.e. “unauthorized billing”’) for all
transactions, including those using
preacquired account information.”” It
does not, however, generally bar the
transfer or “‘data pass” of preacquired
consumer account information from one
seller or telemarketer to a third party
seller or telemarketer, unless doing so
results in unauthorized billing.”8 In
2010, Congress enacted ROSCA,79
requiring a post-transaction third-party
seller to obtain a consumer’s “express
informed consent” to be charged,?? and
prohibiting an “initial merchant”” from
disclosing the billing information of a
consumer for use in an internet sale.81

The operating rules of three of the
major credit card associations are
consistent with ROSCA in prohibiting
any ‘“disclosure, exchange, or use” by
and among their merchants of

7616 CFR 310.4(a)(6).

7716 CFR 310.4(a)(7). The Commission reiterates
that Section 310.4(a)(7) is not limited to
transactions involving preacquired account
information, but applies to all transactions. See
2003 TSR Amendments, 68 FR at 4620 (stating the
unauthorized billing provision applies to all
transactions and not just transactions involving
preacquired account information).

7816 CFR 310.4(a)(7); see also 2003 TSR
Amendments, 68 FR at 4620 (The Commission
considered a general data pass ban on the use of
preacquired account information but instead
focused on the harm resulting from the use of
preacquired account information and included a
broader prohibition generally banning unauthorized
billing under Part 310.4(a)(7).).

7915 U.S.C. 8401.

8015 U.S.C. 8402(a)(2).

8115 U.S.C. 8402(b).
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preacquired account information for
their branded credit, debit and prepaid
cards, except to process payments.82
Thus, the card association rules now
require each merchant to obtain a
consumer’s full account number directly
from the consumer at the time of her
first purchase from the merchant. In
light of ROSCA'’s passage and the
subsequent operating rule changes of
the credit card industry, the Regulatory
Review sought comment on whether the
TSR should be amended to generally
ban the data pass of preacquired
account information.

AARP’s comment expresses the view
“allowing telemarketers to share
information with third parties without
consent creates a large loophole that
will allow data collectors and lead
generators to . . . harm consumers by
signing them up for products and
services they never intended to
purchase or hassling them with
unwanted telephone calls.”” 83 The
National Association of Attorneys
General (“NAAG”) concurs, arguing the
“very nature of telemarketing makes the
use of preacquired account information
difficult to identify’”” and consumers
should have the same protection against
unauthorized charges arising from the
exchange of preacquired account
information in telemarketing sales as
ROSCA provides in internet sales,
because the same consumer confusion
that spurred ROSCA’s passage exists in
the telemarketing context.84 NCLC also
supports a ban, and asserts data pass is
not necessary to conduct legitimate
business, arguing that such transfers
meet the unfairness test the Commission
employs to ban abusive telemarketing
practices.85 VISA likewise urges the
Commission to consider ‘‘[h]armonizing
the TSR with ROSCA” to ensure data
pass in telemarketing is not just
prevented by the credit card
associations and cannot “migrate to
other forms of payment to the detriment
of consumers.” 86

Industry advocates do not recommend
adding a data pass ban to the TSR. The
Association of Magazine Media
(“MPA”’) asserts that in the wake of
ROSCA and the credit card rules, “usage
of the data pass process has declined
steadily,” and suggests that “‘concerns

8279 FR at 46734—35 & n. 34; VISA, No. 00109,
at 2.

83 AARP, No. 00097, at 3; see also Rusch, No.
00046; Beverly Anne, No. 00066; Tripp, No. 00063;
and West Italian, No. 00113, at 2.

84 NAAG, No. 00117, at 4; AARP, No. 00097, at
3, 5.

85NCLGC, No. 00110, at 4-5 (citing the harm from
data pass that consumers cannot avoid and the lack
of benefits to consumers or competition).

86 VISA, No. 00109, at 4.

regarding deceptive or unfair transfers
of preacquired account information are
no longer necessary.” 87 DMA notes its
Guidelines “instruct DMA members not
to transfer or exchange credit card
numbers when a consumer has a
reasonable expectation that the
information will be kept

confidential.” 88 Another possible
explanation is that Federal laws bar
financial institutions from disclosing
account numbers to non-affiliates for
marketing purposes, including
telemarketing.89

DMA and PACE argue against the
need for a data pass prohibition for a
different reason; namely, the TSR
already requires a business to obtain a
consumer’s “express informed consent
before it can charge her account for a
purchase, even if it already has her
billing information.?9 Moreover, for
payments not made by a debit or credit
card, the TSR requires “express
verifiable authorization” of the charge
by a written authorization signed by the
consumer, an audio recording of an oral
authorization, or written confirmation of
the transaction by mail.?1 DMA and
MPA also assert the evidence
underpinning enactment of ROSCA
cannot support a TSR data pass ban,
because online sales are fundamentally
different from telemarketing sales.92

At this time, it is unclear a TSR
amendment restricting the data pass of
preacquired account information is
necessary to prevent unauthorized
billing. The TSR currently prohibits
data pass that causes unauthorized
billing.93 It also requires sellers and
telemarketers to obtain a consumer’s
“express informed consent” to be
charged for a good, service, or charitable
contribution for any form of payment 94
and “‘express verifiable authorization”
for payments other than credit or debit
cards.95 Further, card association rules
and other Federal laws, including the
2015 TSR payment method

3

87MPA, No. 00116, at 2.

88PDMA, No. 00103, at 6.

89 ABIA, No. 00106, at 2; see also 15 U.S.C.
6802(d); 12 CFR 1016; 15 CFR 313.12.

90DMA, No. 00103, at 6; PACE, No. 00107, at 4;
see 16 GFR 310.4(a)(7). PACE also expresses
concern that a data pass ban would prevent sellers
from using third-party telemarketers, who must be
able to transmit billing information back to the
seller.

9116 CFR 310.3(a)(3).

92DMA, No. 00103, at 5; MPA, No. 00116, at 2;
but see NAAG No. 00117, at 5 (‘““the same consumer
confusion which spurred ROSCA'’s passage also
exists in the telemarketing arena”).

9316 CFR 310.4(a)(7).

94]d.

9516 CFR 310.3(a)(3).

prohibitions,? provide additional
protections against unauthorized billing.

The Commission, however, does
recognize it may be difficult to identify
when preacquired account information
has resulted in unauthorized billing in
the context of telemarketing, in part
because it is not always clear whether
consumers have provided “express
informed consent” or “express
verifiable authorization” (collectively,
“consent”) for a particular transaction.9”
To address this challenge, among others,
the Commission is issuing an NPRM
that would require telemarketers and
sellers to retain complete records of
consumer consent, including
documentation on the purpose for
which consent is sought, in the same
manner and format that the request for
consent is presented to consumers.98
The Commission believes the proposed
recordkeeping requirements will help
clarify the extent to which the use of
preacquired account information may
result in unauthorized billing, and
whether additional protections against
the data pass of preacquired account
information are necessary. Thus, the
Commission is seeking comment on
these issues in the NPRM.

B. Should the TSR Require Consumer
Consent for the Retention of Account
Information?

When a consumer gives a seller or
telemarketer her account information to
pay for a purchase, that information will
be covered by the TSR’s definition of

96 On December 14, 2015, one year after the
regulatory review comment period closed, the
Commission issued antifraud amendments to the
TSR. 2015 TSR Amendments, 80 FR at 77520. The
amendments prohibited the use of remotely created
checks, remotely created payment orders, cash-to-
cash money transfers and cash reload mechanisms
in telemarketing. 16 CFR 310.4(a)(9) & (10). Each of
the prohibited payment mechanisms had been
widely used by fraudulent sellers and telemarketers
and three commenters urged the Commission to
adopt these amendments during the regulatory
review comment period. AARP, No. 00097, at 3;
NCLC, No. 00110, at 15; NAAG, No. 00117, at 12—
13. During its rulemaking, the Commission
concluded that the TSR’s “express verifiable
authorization” requirement for payments other than
credit or debit cards was not sufficient to prevent
consumer harm because unscrupulous
telemarketers that use these payment methods
typically ignore the TSR’s restrictions. 2015 TSR
Amendments, 80 FR at 77543. Given the
pervasiveness of fraud resulting from these payment
mechanisms and the minimal legitimate uses for
them, the Commission decided to ban these
payment mechanisms as a bright line rule that
benefits competition and consumers. Id. at 77537.

97 See, e.g., NAAG, No. 00117, at 4-5. See also
FTCv. Vacation Property Services, No.
8:110¢v099585, 2012 WL 1854231, at *3 (M.D. Fla.
May 21, 2012) (rejecting defendant’s arguments that
it had obtained consumers’ express consent through
a separate verification call); FTC v. Publishers
Business Services, Inc., 821 F. Supp. 2d 1205, 1224
(D. Nev. 2010) (same).

98 See NPRM Section II1.B.4.
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“preacquired account information” if
the seller retains and uses the
information for subsequent purchases in
the same or a subsequent telemarketing
call.?9 The Regulatory Review asked
whether sellers and telemarketers
should be required to obtain consumer
consent to retain preacquired account
information to prevent unauthorized
billing.

Consumer advocates acknowledge
consumers would not be surprised that
a seller to whom they have given their
account information has retained it,
since sellers may need it for purposes
such as canceling the transaction and
crediting the consumer’s account.100
PACE and DMA also argue that from an
industry perspective, sellers need to
keep account information obtained
directly from a consumer not only for
cancellation purposes, but also to
facilitate and expedite returns,
exchanges, refunds, and order
modifications.101

NCLC urges the Commission to
amend the TSR to add four safeguards
to protect consumers if sellers retain
their billing information.102
Specifically, NCLC requests the
following protections in transactions
involving preacquired account
information: (1) Sellers should obtain a
consumers’ “‘express verifiable consent”
to retain their billing information; (2)
sellers should confirm the last four
digits of the consumers’ account
number, and if the account has an
expiration date, to confirm the
expiration date; (3) sellers should allow
consumers the right to revoke their
consent to retain their account
information at any time; and (4) sellers
should allow consumers to use a
different account than the one
previously provided to complete a
transaction.

Industry advocates argue against
amending the TSR to add safeguards for
transactions involving preacquired
account information. They point out
that the “retention [of preacquired
account information] is different from
charging a consumer’s account,” 193 and
consumers have sufficient protection
because the TSR already requires sellers
to obtain a consumer’s authorization to
charge her account even if they have the

9916 CFR 310.2(z).

100 NCLC, No. 00110, at 6.

101 PACE, No. 00107, at 4; DMA, No. 00103, at 7.
MPA notes that its members generally do not retain
account information except in the case of automatic
renewal transactions in which case the information
is retained as ““a service of convenience.” No. 00116
at 2.

102 NCLC, No. 00110, at 7.

103PDMA, No. 00103, at 6.

information on file.10¢ DMA also
emphasizes that sellers and
telemarketers must obtain a consumer’s
“express informed consent” before
charging an account, and must “identify
the account to be charged with
‘sufficient specificity for the customer or
donor to understand what account will
be charged.’ ” 105

While NCLC’s proposals may have
merit, neither the Commission’s law
enforcement experience nor the
regulatory review provide sufficient
evidence to warrant further Commission
action at this time.

C. Should the TSR provide additional
protections for negative option offers,
including Free-to-Pay Conversion
transactions?

For telemarketing transactions
involving preacquired account
information, such as negative option
offers, the TSR requires sellers and
telemarketers to: (1) Identify the account
to be charged with sufficient specificity
so that a consumer understands what
account will be charged; and (2) confirm
the consumer’s “‘express agreement” to
charge that account to complete the
transaction. 196 For transactions
involving both preacquired account
information and a “free-to-pay
conversion 107 feature, such as free-trial
offers, the TSR provides additional
protections by requiring sellers and
telemarketers to record the entire
telemarketing call, obtain the last four
digits of the account number to be used,
and confirm the consumer’s “express
agreement” to charge that account to
complete the transaction.108 For
payment mechanisms other than credit
or debit cards, the telemarketer or seller
must also obtain “express verifiable
authorization,” which for oral
authorizations includes the number of
times a consumer will be charged and
the dates of those charges.199 The
Regulatory Review sought comment on
whether changes in the marketplace

104 PACE, No. 00107, at 4.

105 DMA, No. 00103, at 3 (quoting 16 CFR
310.4(a)(7)(ii)(A) (requiring, in any transaction
involving preacquired account information, that
sellers and telemarketers obtain a consumer’s
“express agreement” to be charged using an account
identified with sufficient specificity for the
consumer to understand what account will be
charged as evidence of her “express informed
consent”)).

106 16 CFR 310.4(a)(7)(ii).

107 16 CFR 310.2(r) (defining “‘free-to-pay
conversion’ as an offer in which the consumer will
receive a product or service for free for an initial
period and will incur an obligation to pay for it if
she does not take affirmative action to cancel before
the end of that trial period).

108 16 CFR 310.4(a)(7)(i).

10916 CFR 310.3(a)(3)(ii); see also 2015 TSR
Amendments.

require additional protections for
negative option offers, including “free-
to-pay conversion’ transactions.10

Consumer advocates argue the
existing protections are inadequate and
offer a myriad of recommendations for
enhanced protections. NAAG argues
additional protections are necessary
because all negative option offers
generate “‘confusion, misunderstanding,
and outright deception” because some
consumers do not understand that
sellers will interpret their silence and
inaction as authorization to charge
recurring payments.’'* NAAG suggests
an amendment to the TSR requiring a
statement of the negative option terms
in the initial telemarketing transaction
that is separate from the other terms of
the offer, and a separate audible
acceptance of the negative option
terms.112 NAAG also suggests the TSR
should require telemarketers to send a
“confirmation to the consumer, whether
by mail or otherwise” whenever a
consumer is enrolled in a negative
option feature.113 NCLC suggests that for
all negative option offers using
preacquired account information, the
TSR should require sellers and
telemarketers to obtain full account
numbers directly from the consumer
every time they charge the consumer so
consumers will understand their
account will be charged.114

For “free-to-pay conversion” offers in
particular, NCLC urges the Commission
to adopt an amendment barring sellers
from obtaining account information
until the end of the trial period, or at
least an amendment requiring sellers to
give consumers timely phone or email
reminders about how to avoid a charge
a few days before they will charge the
consumer’s account.'> AARP’s
comment concurs and proposes
requiring sellers to send a reminder
notice and obtain confirmation of a
consumer’s continued desire to
complete the purchase not only for
“free-to-pay conversion” offers, but for
all negative option offers.116

11079 FR at 46735.

111 NAAG, No. 00117, at 3, 6.

112 Id

113 [d.

114 NCLC, No. 00110, at 7.

115 Id. at 9-10. NCLC also advocates requiring that
an automated toll-free telephone number be made
available to accept cancellations without speaking
to a representative 24 hours a day, and forbidding
requirements for a written notice of cancellation,
along with other conditions that make it unduly
burdensome to cancel.

116 AARP, No. 00097, at 4; cf. NAAG, No. 00117,
at 11 (urging that the TSR require a telemarketer to
send a confirmation to the consumer at the time of
enrollment in a negative option that clearly and
conspicuously sets forth the terms of the negative
option plan).
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NAAG also advocates for stronger
protections in the context of free-to-pay
conversion offers. Specifically, NAAG
suggests that the Commission extend
Section 310.4(a)(7) to all such offers,
even if no preacquired account
information is used, to ensure
telemarketers obtain a consumer’s
express informed consent before
telemarketers are able to bill or send
invoices to consumers after the “free
trial” is over.117

Industry advocates object to all of
these proposed changes. DMA
emphasizes both card association rules
and SRO Guidelines require a third-
party seller with preacquired account
information to obtain the full account
number directly from the consumer for
“free-to-pay conversion” offers.118

Industry also contends the TSR’s
current requirements appropriately
balance consumer convenience and
protection. For example, MPA argues
free trials and automatic renewals
benefit consumers, particularly in
situations where consumers are repeat
customers and already have an
established business relationship with
the seller. MPA and other industry
representatives state that requiring
consumers to repeat their full 16-digit
card number for each additional
negative option offer, such as an
automatic magazine subscription
renewal, would frustrate consumers and
would negatively impact legitimate
business.119

DMA concurs, emphasizing the TSR
and its SRO Guidelines require sellers to
disclose all material terms of the offer,
“identify the account [to be charged]
with specificity,” and “obtain
affirmative consent from the consumer
to charge that account.” 120 DMA further
argues requiring sellers to obtain full
account information from existing
customers simply increases the cost and
time involved in the transaction, thus
frustrating consumers without providing
any additional protections.12? PACE
adds the TSR’s requirement that sellers
and telemarketers obtain a consumer’s
authorization to charge her account
gives the FTC “ample authority to
pursue entities charging accounts
without proper authorization.22

As discussed above, the Commission
is proposing to amend the TSR’s
recordkeeping provisions to explicitly
require telemarketers and sellers to

117 NAAG, No. 00117, at 11.

118 DMA, No. 00103, at 4, 6.

119 MPA, No. 00116, at 3; see also DMA, No.
00103 at 6-7; ARDA, No. 00100, at 7. PACE, No.
00107, at 4.

120 DMA, No. 00103, at 6-7.

121]d, at 3.

122PACE, No. 00107, at 4.

retain complete and accurate records of
consumers’ “express informed consent”
to be charged for a particular
transaction.123 In the event a transaction
includes a negative option, including
“free-to-pay”’ or “fee-to-pay” conversion
offers, a complete record of “express
informed consent” must include the
purpose for which consent is requested,
the account that will be charged, the
date a consumer provided consent, and
the consumer’s consent to be charged
using the identified account for the
relevant good or service. The proposed
recordkeeping requirements also require
sellers and telemarketers to retain
records that demonstrate they have
comported with Section 310.4(a)(7)’s
requirements regarding the use of
preacquired account information. The
Commission believes the new
recordkeeping requirements will
provide additional protections to
consumers by ensuring sellers and
telemarketers obtain actual “express
informed consent” from consumers to
be charged for a transaction with a
negative option feature.12¢ The
Commission also believes these
requirements will be more effective than
requiring third-party telemarketers to
obtain the full account information from
consumers as an indication of consent
because consumers providing full
account information may not
understand that they are being sold a
transaction with a negative option
feature.

The Commission is also interested in
exploring the commenters’ suggestions
that sellers or telemarketers provide
consumers notice and the opportunity
to cancel negative option transactions
whenever they are billed.125 Requiring
sellers or telemarketers to provide
consumers with reminders of negative

123 See supra VL.A.

124 See NPRM Section III.B.4. NAAG also reports
that telemarketers are circumventing the heightened
“express informed consent” requirements for “free-
to-pay”’ conversion offers by charging a ‘“nominal
upfront fee.” No. 00117, at 5. (“By offering their
products and services for an initial term at a
nominal upfront price . . . telemarketers relying on
preacquired account information circumvent the
TSR’s requirement of obtaining the last four (4)
digits of the consumer’s account number and the
equally important requirement of maintaining an
audio recording of the entire transaction.”). The
proposed recordkeeping requirements that clarify
the records necessary to prove that a consumer has
consented to a transaction should eliminate any
incentive to circumvent the express informed
consent requirement.

125 AARP suggests that companies “‘send a
reminder to the consumer and receive confirmation
the consumer still wants to purchase the service or
product.” AARP, No. 00097, at 4. cf. NAAG, No.
00117, at 11 (urging that the TSR require a
telemarketer to send a confirmation to the consumer
at the time of enrollment in a negative option that
clearly and conspicuously sets forth the terms of the
negative option plan).

option programs and simple cancelation
mechanisms may be an effective way of
reducing consumer harm without
overburdening industry. However, the
Commission is aware of potential
logistical hurdles to providing
notification and cancelation with
telemarketing transactions. For example,
do telemarketers typically obtain
consumers’ email addresses, and if so,
would email be an effective method to
send a notification? Should
telemarketers provide cancelation
mechanisms by phone or would online
mechanisms be more convenient for
consumers? As outlined below in
Section V, the Commission is seeking
comment on whether the TSR should
require negative-option sellers to
provide simple notice and cancelation
mechanisms, and how these
mechanisms should be provided.

Beyond the changes the Commission
is proposing to the recordkeeping
provisions, and the Commission’s
request for information about notice and
cancelation mechanisms, the
Commission does not agree with the
additional rule proposals made by
commenters. Commenters proposed the
rule: (1) Require sellers and
telemarketers to obtain a full account
number from consumers every time they
are charged; or (2) defer payment
authorization until the end of the trial
period. The Commission does not
believe these proposals would provide
protections against deceptive negative
option offers that outweigh the likely
increased consumer frustration due to
longer, complicated transactions and
additional burdens on industry. And
with respect to NAAG’s suggestion that
Section 310.4(a)(7) should be extended
to all free-to-pay conversion
transactions regardless of whether
preacquired account information is
involved, the Commission does not
believe such an amendment is
necessary. Section 310.4(a)(7) already
requires telemarketers or sellers to
obtain a consumer’s express informed
consent to be charged for the good,
service, or charitable contribution in all
telemarketing transactions, including
those that do not involve the use of
preacquired account information. The
Commission nonetheless reiterates that
Section 310.4(a)(7)’s requirement of
obtaining a consumer’s express
informed consent before billing a
consumer applies to all telemarketing
transactions, including those in which
the consumer is billed for a good or
service at a later date after the “free
trial” is over.
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D. Is there a need to apply outbound
call protections to inbound calls?

The TSR generally exempts inbound
calls responding to media advertising,
with some specific exceptions.?26 The
Regulatory Review asked if there is a
need to amend the exemption in view
of the proliferation of infomercials in
the marketplace, including for negative
option offers.

Consumers and their advocates regard
the general media exemption as a
“loophole” in the TSR, advocating that
the TSR should apply to all
telemarketing calls regardless of which
party initiated the call.12? NAAG cites
the Commission’s 2013 Consumer Fraud
Survey as support because it reports that
more than half of frauds are marketed
through means other than
telemarketing.128 Consumer advocates
specifically suggest the TSR should
apply equally to inbound and outbound
telemarketing for negative option offers.
NCLC asserts the TSR requirements for
the use of preacquired account
information in negative option offers
should apply to all inbound calls
responding to general media and direct
mail ads because “the potential risks are
the same” as offers in outbound
telemarketing.129 NAAG agrees, and
advocates an amendment to extend the
TSR’s outbound call material terms
disclosure requirements for negative
option offers, as well as the ban on
misrepresenting any aspect of such
offers, to all inbound calls induced by
direct mail or general media ads.130

Industry advocates uniformly oppose
adding any limitations to either the
general media or direct mail
exemptions. PACE and ERA agree all
material terms and conditions of
negative option offers should be
disclosed prior to any sale, but argue
against amending the TSR to require the
disclosures be made during an inbound
call.131 DMA explains that required oral
disclosures during inbound calls would
be duplicative in many cases of
disclosures in the marketing materials
that induced the call.’32 BAA adds that
unlike answering outbound
telemarketing calls, consumers placing
inbound calls have the “luxury, time
and discretion to decide whether to

126 16 CFR 310.6(b)(5).

127 Kapecki, No. 00084; Rosenow, No. 00067;
Beverly Anne, No. 00066; Tripp, No. 00063; and
Steel, No. 00070.

128 NAAG, No. 00117, at 8 (stating that the 2013
survey reported 59.3% of fraud incidents were the
result of fraudulent offers through general media
advertising).

129NCLC, No. 00110, at 7.

130NAAG, No. 00117, at 10.

131 PACE, No. 00107, at 6; ERA, No. 00095, at 3.

132DMA, No. 00103, at 7.

respond” to general media or direct mail
ads, and can obtain ““the information
they need to make an informed
purchasing decision” in advance of or
during the call.133

MPA argues applying the TSR’s
disclosure requirements to inbound
telemarketing for newspaper
subscriptions, particularly for existing
customers, would add time and expense
for industry to comply without
providing additional consumer
protections when the general media
advertisement includes all material
terms of the offer.13¢ ERA similarly
argues against a disclosure requirement
without evidence of widespread
abuse.135 ERA joins PACE in contending
the Commission can always rely on its
authority under Section 5 of the FTC
Act to bring cases against sellers that fail
to disclose material terms in their
advertising or during an inbound
call.136

The general media and direct mail
exemptions for inbound calls contain
additional limitations that narrow the
scope of the exemptions. For example,
negative option sales in inbound
telemarketing that are upsells after an
initial purchase are expressly excluded
from both the general media and direct
mail exemptions.137 The TSR’s
outbound call provisions therefore are
equally applicable to inbound call
upsells.

Whether and to what extent there may
be a problem with inbound
telemarketing calls offering a negative
option is unclear from the regulatory
review record. It therefore is difficult to
determine at this time whether there is
a need for an amendment that would
apply the negative option disclosure
requirements and prohibitions or other
protections to such calls. The
Commission is mindful, however, of the
rising trend of certain types of goods or
services that are marketed through
general media or direct mail and induce
inbound telemarketing sales that often
include a negative option feature. In
particular, the Commission’s law
enforcement experience indicates that
scams offering computer technical
support services (or “tech support”)

133BAA, No. 00115, at 3.

134 MPA, No. 001186, at 4.

135 ERA, No. 00095, at 3. ERA disputes NAAG's
contention that the FTC’s Third Consumer Fraud
Survey provides evidence of pervasive fraud in
general media advertising. Compare ERA, No.
00095, at 5 with NAAG, No. 00117, at 8.

136 ERA, No. 00095, at 5. ERA and PACE made
these comments before the Supreme Court held that
Section 13(b) of the FTC Act does not authorize
courts to award equitable monetary relief. See AMG
Capital Management, LLC v. FTC, 141 S.Ct. 1341
(2021).

13716 CFR 310.6(b)(5)(iii) and (b)(6)(iii).

have been a rising trend that
particularly impacts older adults and
are marketed through inbound
telemarketing.138 Many of these tech
support services also include negative
options. As a result, as outlined below
in Section V, the Commission is seeking
comment on whether the TSR should
apply to inbound telemarketing of tech
support services.13 The Commission
also seeks comment in Section V.E on
the number of sellers or telemarketers
who deceptively sell products or
services with negative options, other
than tech support services, solely
through inbound telemarketing.

E. Should the rule continue to exempt
business-to-business telemarketing?

Currently the TSR exempts
telemarketing calls to “‘any business to
induce the purchase of goods or services
or a charitable contribution by the
business,” (i.e., “business-to-business
exemption” or “B2B exemption”).140
The Commission sought comment on
how sales to a “home-based business
should be treated”” under the Rule.141
One comment suggests “home
business|es] should be treated more like
[] consumer(s] . . . out of deference to
the overall home environment. . . . The
same phone often handles both personal
and business calls in a home business
or in a home occupied by an
independent consultant or
freelancer.” 142

PACE, however, argues the current
exemption “properly strikes a balance
between consumer protection and
overregulation and should be left
intact.” 143 PACE also asserts allowing
the exemption to continue ‘“‘represents
sound public policy and equitableness
because it is impossible for callers to
know whether the phone provider
classifies the number as a residential or
business number.” 144

Although the Commission did not
receive many comments on this

138 See FTC Data Spotlight, Older Adults Hardest
Hit by Tech Support Scams (“FTC Data Spotlight™’)
(Mar. 7, 2019) (tech support scams particularly
impact older adults), available at https://
www.ftc.gov/news-events/blogs/data-spotlight/
2019/03/older-adults-hardest-hit-tech-support-
scams (last visited Jan. 31, 2022); FTC Report to
Congress, Protecting Older Consumers, 2019-2020
(“2020 Protecting Older Consumers Report”) at 6
(Oct. 18, 2020), available at https://www.ftc.gov/
system/files/documents/reports/protecting-older-
consumers-2019-2020-report-federal-trade-
commission/p144400_protecting_older_adults_
report _2020.pdf (last visited Jan. 31, 2022).

139 See infra Section V.A.

14016 CFR 310.6(b)(7). This exemption, however,
does not apply to the telemarketing of nondurable
office or cleaning supplies. Id.

14179 FR at 46738.

142 West Italian, No. 00113, at 3.

143 PACE, No. 00107, at 6.

144 Id‘
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question, the Commission’s law
enforcement experience with deceptive
business-to-business telemarketing
along with changing market forces
influencing where consumers perform
their jobs and the nature of those jobs
raise the question whether the TSR
should continue to exempt such calls.
Thus, for the reasons outlined below in
Section V, the Commission is seeking
additional comment on whether the
TSR should continue to exempt
business-to-business telemarketing.145

F. Other Commenter Proposals

A number of comments have
recommended a variety of other
amendments to the TSR. These
comments fall into the following
categories: (1) Revision of prior
determinations or interpretations the
Comumission is not inclined to
reconsider; 146 (2) amendments the
Commission does not believe are
necessary; 147 (3) amendments outside of
the agency’s jurisdiction; 148 and (4)
amendments that lack data to support
the suggested change.149 As such, the
Comumission is not inclined to further

145 See infra Section V.B.

146 Infocision, No. 00108, at 2 (amendment to
exempt for-profit telemarketers who offer goods or
services on behalf of non-profits (i.e., ticket sales on
behalf of a ballet company)); NAA, No. 00099, at
1-6 (amendment of the “established business
relationship” exception to allow live calls to
introduce digital offerings to former newspaper
subscribers with numbers on the Do Not Call
Registry); ARDA, No. 00100, at 2—4 (e.g.,
amendments to the prohibition to send robocalls
and relaxing the restrictions on abandoned calls to
existing customers); NCLC, No. 00110, at 14
(amendment to change the assisting and facilitating
knowledge standard from “knows or consciously
avoids knowing” to “knows or has reason to
know”); NobelBiz, No. 00104, at 5 (amendment
stating that the transmission of an erroneous name
or failure to transmit a name pursuant to the TSR’s
caller ID provision is not a violation unless there
was intent to deceive the call recipient).

147NAA, No. 00099, at 7-8 (amendment to
require monthly purging of disconnected and
reassigned numbers on the Registry which is
unnecessary since the agency already performs such
purging—see FTC, Do-Not-Call Improvement Act of
2007, Report To Congress: Regarding the Accuracy
of the Do Not Call Registry (Oct. 2008), available
at https://www.ftc.gov/sites/default/files/
documents/reports/do-not-call-improvement-act-
2007-report-congress-regarding-accuracy-do-not-
call-registry/p034305dncreport.pdf); Air Rehab.
Corp., No. 00047 (amendment to exempt calls to
arrange face-to-face sales meetings which are
already exempt under Section 310.6(b)(3)); Whi, No.
00017 (amendment to permit private lawsuits,
which are already permitted under the
Telemarketing Act, 15 U.S.C. 6104, and the
Telephone Consumer Protection Act, 47 U.S.C.
227(b)(3)).

148 See, e.g., ARDA, No. 00100, at 2, 4—6
(amendments relating to issues under the FCC’s
jurisdiction, including autodialers, cell phones, and
SMS texts).

149 See, e.g., CRL, No. 00093 at 4, 10
(acknowledging lack of data); NCLC, No. 001100, at
18-19.

consider or implement these requested
amendments.

V. Request for Comments

In determining the advisability of
exempting certain calls from complying
with the TSR the Commission considers
the following factors: (1) Did Congress
intend the TSR to cover such calls; (2)
is the conduct or business in question
regulated extensively by Federal or state
law; (3) in the Commission’s law
enforcement experience, does the
conduct or business lend itself to the
type of deceptive acts and practices that
the TSR is intended to address; and (4)
would it be unduly burdensome to
require businesses to comply with the
TSR compared to the likelihood that
sellers or telemarketers engaged in fraud
will use the existing exemption to
circumvent the TSR’s coverage.159

To assist the Commission in
evaluating these factors, the
Commission seeks comments on
whether the TSR should: (1) Apply to
inbound telemarketing of tech support
services; (2) apply to telemarketing to
businesses; and (3) require telemarketers
to provide consumers with notice that
they are about to be billed for a negative
option product or service and provide
consumers with a simple cancellation
mechanism. The Commission also seeks
comments on the benefits and estimated
burdens these potential rule changes
would impose on sellers and
telemarketers. In their replies,
commenters should provide any
available evidence and data that
supports their position, such as
empirical data on the harm to
consumers caused by deceptive inbound
telemarketing of tech support services,
deceptive telemarketing to businesses,
or the failure to provide consumers with
notice and simple cancellation
mechanism in negative option
telemarketing. Commenters should also
provide any empirical data on the costs
to sellers or telemarketers that would be
caused by applying the TSR’s
requirements on inbound telemarketing
of tech support services, telemarketing
to businesses, or requiring notification
and a simple cancellation mechanism
for negative option products or services.
The questions are designed to assist the
public and should not be construed as
a limitation on the issues about which
a public comment may be submitted.

A. Inbound Telemarketing of Computer
Technology Support Services

Consumer complaints about tech
support scams have increased
dramatically over the last few years,

150 Original TSR, 60 FR at 43859.

ranging from approximately 40,000
complaints in 2017 to approximately
100,000 complaints in 2020.151 In 2018,
consumers reported losing more than
$55 million to these scams, with an
average individual loss of
approximately $400, and an average
individual loss for consumers over the
age of 60 of approximately $500.152
Indeed, tech support scams
disproportionately harm older
consumers, with consumers age 60 and
over being six times more likely to
report a financial loss to tech support
scams compared to younger
consumers.153 From 2015 to 2018, older
adults filed more reports on tech
support scams than on any other fraud
category.154

The scam typically begins with an
outbound telemarketing call, a pop-up
message on a consumer’s computer, or
an advertisement that induces inbound
telemarketing calls.155 The scammers
typically pretend to represent well-
known companies such as Microsoft,
McAfee, or Symantec, and in their
outbound calls, they inform consumers

151 See FTC Consumer Sentinel Network
Databook 2020, at 86, (Feb. 2021), available at
https://www.ftc.gov/system/files/documents/
reports/consumer-sentinel-network-data-book-2020/
csn_annual_data_book_2020.pdf (last visited Jan.
31, 2022); FTC Consumer Sentinel Network
Databook 2017, at 93, (list visited Jan. 31, 2022),
available at https://www.ftc.gov/system/files/
documents/reports/consumer-sentinel-network-
data-book-2017/consumer_sentinel_data_book_
2017.pdf (last visited Jan. 31, 2022).

152 See, FTC Data Spotlight, available at https://
www.ftc.gov/news-events/blogs/data-spotlight/
2019/03/older-adults-hardest-hit-tech-support-
scams (last visited Jan. 31, 2022).

153 See 2020 Protecting Older Consumers Report,
at 6, available at https://www.ftc.gov/system/files/
documents/reports/protecting-older-consumers-
2019-2020-report-federal-trade-commission/
p144400_protecting older adults report 2020.pdf
(last visited Jan. 31, 2022).

154 FTC Data Spotlight, available at https://
www.ftc.gov/news-events/blogs/data-spotlight/
2019/03/older-adults-hardest-hit-tech-support-
scams (last visited Jan. 31, 2022); see also FTC
Report to Congress, Protecting Older Consumers,
2018-2019, at 5 (Oct. 18, 2019), available at https://
www.ftc.gov/reports/protecting-older-consumers-
2018-2019-report-federal-trade-commission (last
visited Jan. 31, 2022). In 2019, reports of online
shopping frauds became the top fraud complaint for
older consumers, with tech support scams dropping
to second place. 2020 Protecting Older Consumers
Report, at 7, available at https://www.ftc.gov/
system/files/documents/reports/protecting-older-
consumers-2019-2020-report-federal-trade-
commission/p144400_protecting_older_adults_
report 2020.pdf (last visited Jan. 31, 2022). Older
consumers, however, are less likely to report losing
money to online shopping frauds, compared to
younger consumers. Id.

155 See, e.g., Prepared Statement of the Federal
Trade Commission Before the United States Senate
Special Committee on Aging on Combatting
Technical Support Scams (‘“Tech Support
Testimony”’), at 3—5 (Oct. 21, 2015), available at
https://www.ftc.gov/system/files/documents/
public_statements/826561/151021techsupport
testimony.pdf (last visited Jan. 31, 2022).
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that they have detected an issue on their
computers.156 Alternatively, scammers
use deceptive computer pop-up
messages that tell consumers to run a
scan resulting in numerous “‘error”
messages.157 Or, they place search
engine advertisements displayed when a
consumer searches online for either the
phone number of her computer
company or for information about an
issue she is having with her
computer.158 The pop-up messages and
search engine advertisements typically
direct consumers to call a phone
number to fix the purported problems.
Once consumers connect with
telemarketers, whether through
outbound telemarketing or inbound, the
telemarketers convince consumers there
are a variety of problems with their
computers and persuade consumers to
purchase subscription tech support
services 159 or software they do not
need.160

The Commission has brought a
multitude of cases against sellers and
telemarketers perpetrating tech support
frauds on consumers.16 In many of

156 Id.

157 See, e.g., Tech Support Testimony, at 3-5,
available at https://www.ftc.gov/system/files/
documents/public_statements/826561/
151021techsupport03]Ntestimony.pdf (last visited
Jan. 31, 2022).

158 See, e.g., FTC v. Click4Support, LLC, et. al.,
No. 15—cv—05777-SD, at 9-10 (E.D. Pa. Oct. 26,
2015), available at https://www.ftc.gov/system/files/
documents/cases/151113click4supportcmpt.pdf
(last visited Jan. 31, 2022).

159 See, e.g., FTC v. Vylah Tec LLC, et. al., No. 17—
cv—228-FtM—99MRM (M.D. Fa. May 17, 2017),
available at https://www.ftc.gov/system/files/
documents/cases/162_3253_vylah_tec llc_
complant.pdf (last visited Jan. 31, 2022).

160 Id

161 See, e.g., FTC v. RevenueWire, Inc., No. 1:20—
cv—1032 (D.D.C. April 21, 2020) (the companies to
which RevenueWire provided payment processing
services used pop-up dialog boxes that claimed to
have detected computer infections and directed
consumers to call a 1-800 number) available at
https://www.ftc.gov/system/files/documents/cases/
revcomp3.pdf (last visited Jan. 31, 2022); FTC v.
Boost Software, Inc., No. 14-cv—81397 (S.D. Fla.
Nov. 10, 2014) (same as RevenueWire) available at
https://www.ftc.gov/system/files/documents/cases/
141119vastboostcmpt.pdf (last visited Jan. 31,
2022); FTC v. PCCare247, Inc., 12—cv-7189
(S.D.N.Y. Oct. 3, 2012) (PCCare used paid
advertisements that made it appear PCCare was
affiliated with established computer companies in
order to trick consumers to call PCCare’s
telemarketers) available at https://www.ftc.gov/
sites/default/files/documents/cases/2012/10/
121003pccarecmpt.pdf (last visited Jan. 31, 2022).
See also, Press Release, FTC and Federal, State and
International Partners Announce Major Crackdown
on Tech Support Scams (May 12, 2017)
(announcing 16 new cases as part of tech support
sweep) available at https://www.ftc.gov/news-
events/press-releases/2017/05/ftc-federal-state-
international-partners-announce-major-crackdown
(last visited Jan. 31, 2022) and “Operation Tech
Trap Law Enforcement Actions” (May 2017) (listing
cases brought as part of tech support sweep)
available at https://www.ftc.gov/system/files/
attachments/press-releases/ftc-federal-state-

those cases, telemarketers have induced
inbound telemarketing by placing
advertisements via search engine ads,
thus falling outside of the TSR’s
purview unless the telemarketer also
upsells the consumer on a good or
service.162 Given this rising threat and
the harm it causes to consumers,
particularly those aged 60 and older, the
Commission believes the time is ripe to
consider repealing the TSR exemption
for inbound telemarketing of tech
support services.

In considering this proposal, in
addition to the questions listed below,
the Commission seeks comment on
whether: (1) It should add tech support
services to the list of goods or services
for which the inbound telemarketing
exemptions do not apply; 163 (2) it
should repeal the exemption only for
general media advertisements (e.g.,
search engine ads) that induce inbound
telemarketing of tech support services
but retain the exemption for direct mail
solicitation under Section 310.6(b)(6); or
(3) it should repeal the exemption in its
entirety but carve out an exemption for
sellers who manufacture the computer
at issue, and with whom the consumer
has an existing business relationship
(i.e., if a consumer purchased a
computer from Microsoft, the TSR
would not apply to any inbound
telemarketing calls induced by or on
behalf of Microsoft to that consumer).
The Commission also seeks comment on
whether tech support service scams
impact other devices such as mobile
phones or tablets.

B. Questions for Inbound Telemarketing
of Tech Support Services

1. Should the TSR apply to inbound
telemarketing of tech support services?
If not, why not? If yes, why? What harm
is caused by such calls? What benefits
do such calls confer? What existing
Federal or state laws apply to such calls,
and are the existing laws sufficient or
insufficient to address the identified
harm?

2. What kind of tech support services
do sellers offer to consumers? What
kinds of products do the tech support
services cover? What is the nature of the
services offered? Do the services require
consumers to sign up for a subscription
plan? How many services require a
subscription plan?

international-partners-announce-major-crackdown-
tech-support-scams/operation_tech_trap_chart of
actions.pdf (last visited Jan. 31, 2022).

162 The TSR generally exempts inbound
telemarketing calls induced by general media
advertisements. 16 CFR 310.6(b)(5) and (6). As
noted in Section IV.D, supra, the TSR’s coverage
extends to all upsells, including those in inbound
telemarketing. 16 CFR 310.6(b)(5)(iii) & (b)(6)(iii).

163 See 16 CFR 310.6(b)(5) and (6).

3. How many sellers or telemarketers
sell tech support services through
inbound telemarketing without using
unfair or deceptive acts or practices?
How many sellers offer those services
only through inbound telemarketing and
do not employ any outbound
telemarketing? How do consumers learn
about these sellers? Do they advertise
through general media advertisements
or direct mail solicitations? What kind
of advertisements? How would
requiring such sellers to comply with
the TSR affect their business? How
would it affect consumers?

4. How many inbound telemarketing
calls for tech support services do sellers
or telemarketers receive on average per
year, per month, or per day? How many
of those calls or what percentage of
those calls result in a sale?

5. Do sellers or telemarketers that sell
tech support services through inbound
telemarketing sell those services to
consumers, businesses, or both? If
sellers or telemarketers are engaged in
inbound telemarketing of tech support
services to consumers, how many such
calls do sellers or telemarketers receive
on average per year, per month, or per
day? How many of those calls or what
percentage of those calls result in a sale?
If sellers or telemarketers are engaged in
inbound telemarketing of tech support
services to businesses, how many such
calls do sellers or telemarketers receive
on average per year, per month, or per
day? How many of those calls or what
percentage of those calls result in a sale?

6. How many inbound tech support
telemarketing calls were induced by
general media advertising such as
search engine advertisements? How
many of those calls or what percentage
of calls induced by general media
resulted in a sale?

7. How many inbound tech support
telemarketing calls were induced by a
direct mail solicitation? How many of
those calls or what percentage of calls
induced by direct mail solicitations
resulted in a sale?

8. Do entities that manufacture and
sell computers engage in inbound
telemarketing of tech support services to
businesses or consumers? If so, do such
entities use unfair or deceptive acts or
practices to sell their tech support
services? If such entities engage in
inbound telemarketing of tech support
services to consumers, how many calls
do such entities receive from consumers
on average per year, per month, or per
day? How many calls result in a sale? If
such entities engage in inbound
telemarketing of tech support services to
businesses, how many calls do such
entities receive from businesses on
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average per year, per month, or per day?
How many calls result in a sale?

9. Should the TSR apply to inbound
telemarketing of tech support services
induced by advertisements through any
medium? If yes, why, and what is the
harm caused by such solicitations? If
not, why not, and should the TSR apply
to inbound telemarketing of tech
support services induced by particular
types of advertisements?

10. Should the TSR apply to inbound
telemarketing of tech support services
induced by direct mail solicitation? If
yes, why and what harm is caused by
such solicitations? If not, why not?

11. Should the TSR continue to
exempt inbound telemarketing of tech
support services but apply the TSR’s
provisions regarding the use of
prerecorded messages, including those
that use soundboard technology? If yes,
why and what is the harm caused by the
use of prerecorded messages in inbound
telemarketing of tech support services?
If not, why not?

12. If the Commission repeals the
exemptions for inbound telemarketing
of tech support services, should it create
a carve out? What kind of carve out and
why? Should the Commission carve out
an exemption for entities who
manufacture the computer at issue and
have an existing business relationship
with the consumer? Why or why not?

13. How should the Commission
define “tech support services”’? Should
the definition apply to any type of
technology assistance, including for any
device (e.g., mobile phones and tablets)?
If not, why not? If yes, why and what
is the harm caused in connection with
those technology assistance services?
Have there been instances of fraud
occurring in connection with those
technology assistance services? How
pervasive is this type of fraud?

14. If the Commission considers
employing a broad definition of tech
support so that it either encompasses
multiple types of services, or any form
of technology assistance, should the
Commission consider carve outs for a
particular type of technology assistance?
If yes, what carve out should the
Commission consider and why?

15. If the Commission repeals the
exemptions for inbound telemarketing
of tech support services, what burden
would be imposed on industry? How do
you quantify that burden? How can the
Commission repeal the exemption for
inbound telemarketing of tech support
services but lessen that burden on
industry?

B. Business-to-Business Telemarketing
Calls

1. Regulatory History of Business-to-
Business Telemarketing Exemption

The Commission has considered
whether to narrow or clarify the
business-to-business (“B2B”’) exemption
on several occasions since its
promulgation in 1995.164 First, in 2003
the Commission considered whether to
include a carve out from the exemption
for the sale of internet or web
services 165 to prevent small businesses
from being defrauded as they navigated
the then-new world of internet
advertising. The Commission defined
internet or web services as services that
enable businesses to access the internet
or the world wide web.166 The
Commission noted that reports of frauds
from small businesses about
telemarketers promoting services that
could help them increase their internet
presence had risen dramatically with
the rapid adoption of internet use from
1997 to 2002.167

Consumer advocates and law
enforcement agencies argued the TSR
should not exempt telemarketing of
internet or web services to businesses
based on extensive law enforcement
efforts to combat the proliferation of
fraudulent telemarketing of those
services.168 Industry proponents argued
the record did not support applying the
TSR to those services in such a

164 See Original TSR, 60 FR at 43861.

1652003 TSR Amendments, 68 FR at 4662. The
Commission also considered whether to carve out
solicitations for charitable contributions from the
TSR’s B2B exemption. On balance, the Commission
decided to rely on its Section 5 authority to address
fraudulent fundraising rather than impose
additional regulatory burdens on legitimate non-
profit organizations that already operate on very
narrow margins. Id. at 4663.

166 The Commission proposed two definitions in
its proposed rulemaking—internet Services and
Web Services. 2002 Notice of Proposed Rulemaking,
67 FR at 4500. Internet Services meant any service
that allowed a business to access the internet,
including internet service providers, providers of
software and telephone or cable connections, as
well as services that provide access to email, file
transfers, websites, and newsgroups. Id. Web
services was defined as ““designing, building,
creating, publishing, maintaining, providing, or
hosting a website on the internet.” Id. The
Commission intended for the term internet services
to encompass any and all services related to
accessing the internet and the term web services to
encompass any and all services related to the world
wide web. Id.

167 Id. at 4531; see also Press Release, FTC Cracks
Down on Small Business Scams (June 17, 1999)
(announcing sweep of cases against fraudulent
telemarketers who scammed small businesses by
offering a negative option website design and
hosting service to help small businesses create an
internet presence), available at https://www.ftc.gov/
news-events/press-releases/1999/06/ftc-cracks-
down-small-business-scams (last visited Jan. 31,
2022).

168 2003 TSR Amendments, 68 FR at 4662.

sweeping fashion and overregulation
would result in harming small
businesses because ‘it would increase
their costs and hamper their use of Web-
based advertising such as online Yellow
Pages.” 169 The Commission decided
imposing regulations without further
evidence that its law enforcement tools
were insufficient might negatively
impact small businesses by increasing
their cost and impeding their use of
internet advertising.17¢ The Commission
stated it needed to ‘““‘move cautiously so
as not to chill innovation in the
development of cost-efficient methods
for small businesses to join in the
internet marketing revolution.” 171

The Commission revisited the B2B
exemption in 2013 when it issued a
Notice of Proposed Rulemaking (2013
NPRM”) seeking comment on whether
to amend the exemption to explicitly
limit it to telemarketing calls selling a
good or service to that business or
seeking a charitable contribution from
that business, rather than personal
purchases or charitable contributions of
employees of the business.172 The
Commission noted in its 2013 NPRM
that it had allowed business telephone
numbers to be listed on the FTC’s Do
Not Call (“DNC”’) Registry “because,
among other reasons, telemarketers who
seek to circumvent the Registry have
solicited employees at their place of
business to buy goods or services such
as dietary products, auto warranties,
and credit assistance.” 173 In
implementing the amendment in 2015,
the Commission reiterated the
amendment is “simply a clarification of
the scope of the existing exemption, not
a change in its substance” and the
“clarification should further deter
telemarketers from attempting to
circumvent the Registry.” 174

2. Law Enforcement Experience in
Deceptive Business-to-Business
Telemarketing

Since the Commission last
considered, and declined, to
substantively amend the B2B exemption
to exclude services providing access to
the internet, the marketplace has
substantially evolved. The digital
marketing landscape has become
increasingly complex and rife with
opportunities for sellers or telemarketers
to defraud small businesses by selling
them services to help them advertise
their businesses online. Indeed, the

169 Id. at 4663.

170 Id‘

171 Id'

172 Notice of Proposed Rule Making (“2013 TSR
NPRM”), 78 FR 41200, 41219 (July 9, 2013).

173 [d. at 41219.

174 Id‘
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expansion of the different ways to
advertise online has been accompanied
by numerous types of deceptive
telemarketing schemes aimed at small
businesses, including schemes that have
purportedly sold business directory
listing services, the very same services
industry proponents claimed small
businesses would not be able to access
if the Commission implemented its
proposed amendments.1?5 The
Commission has brought many cases
against fraudulent telemarketers selling
services that purportedly assist small
businesses to advertise online,
including business directory listings,176
web hosting or design scams,177 and
search engine optimization (“SEO”)
services.1”8 The Commission has also

175 See supra note 169.

176 See, e.g., FTC v. Your Yellow Book Inc., No.
14—cv-786-D (W.D. Ok. July 24, 2014), available at
https://www.ftc.gov/system/files/documents/cases/
140807youryellowbookempt.pdf (last visited Jan.
31, 2022); FTC v. OnlineYellowPagesToday.com,
Inc., No. 14—cv-0838 RAJ (W.D. Wa. June 9, 2014),
available at https://www.ftc.gov/system/files/
documents/cases/140717onlineyellow
pagescmpt.pdf (last visited Jan. 31, 2022); FTC v.
Modern Tech. Inc., et. al., No. 13—cv—8257 (Nov. 18,
2013) available at https://www.ftc.gov/sites/default/
files/documents/cases/131119yellowpagescmpt.pdf
(last visited Jan. 31, 2022); FTC v. 6555381 Canada
Inc. d/b/a Reed Publishing, No. 09—cv—3158 (N.D.
111. May 27, 2009) available at https://www.ftc.gov/
sites/default/files/documents/cases/2009/06/
090602reedcmpt.pdf (last visited Jan. 31, 2022);
FTCv. 6654916 Canada Inc. d/b/a Nat’l. Yellow
Pages Online, Inc., No. 09—cv—3159 (N.D. Ill. May
27, 2009), available at https://www.ftc.gov/sites/
default/files/documents/cases/2009/06/
090602nypocmpt.pdf (last visited Jan. 31, 2022);
FTCv. Integration Media, Inc., No. 09—-cv—3160
(N.D. Ill. May 27, 2009), available at https://
www.ftc.gov/sites/default/files/documents/cases/
2009/06/090602goamcmpt.pdf (last visited Jan. 31,
2022); FTC v. Datacom Mktg. Inc., et. al., No. 06—
cv-2574 (N.D. I1l. May 9, 2006), available at https://
www.ftc.gov/sites/default/files/documents/cases/
2006/05/060509datacomcomplaint.pdf (last visited
Jan. 31, 2022); FTC v. Datatech Commc’ns, Inc., No.
03-cv—6249 (N.D. II. Aug. 3, 2005) (filing amended
complaint), available at https://www.ftc.gov/sites/
default/files/documents/cases/2005/08/
050825compdatatech.pdf (last visited Jan. 31,
2022); FTC v. Ambus Registry, Inc., No. 03—cv—1294
RBL (W.D. Wa. June 16, 2003), available at https://
www.ftc.gov/sites/default/files/documents/cases/
2003/07/ambuscomp.pdf (last visited Jan. 31, 2022).

177 See FTC v. Epixtar Corp., et. al., No. 03—cv—
8511(DAB) (S.D.N.Y. Nov. 3, 2003), available at
https://www.ftc.gov/sites/default/files/documents/
cases/2003/11/031103comp0323124.pdf (last
visited Jan. 31, 2022); FTC v. Mercury Marketing of
Delaware, Inc., No. 00-cv-3281 (E.D. Pa. Aug. 12,
2003) (filing for an Order to Show Gause Why
Defendants Should Not be Held in Contempt),
available at https://www.ftc.gov/sites/default/files/
documents/cases/2003/08/030812contempmercury
marketing.pdf (last visited Jan. 31, 2022).

178 See, e.g., FTC v. Pointbreak Media, LLC, No.
18-cv—61017-CMA (S.D. Fla. May 7, 2018),
available at https://www.ftc.gov/system/files/
documents/cases/matter_1723182_pointbreak_
complaint.pdf (last visited Jan. 31, 2022); FTC v.
7051620 Canada, Inc. No. 14—cv-22132 (S.D. Fla.
June 9, 2014), available at https://www.ftc.gov/
system/files/documents/cases/
140717nationalbusadempt.pdf (last visited Jan. 31,
2022).

seen deceptive telemarketing schemes
that target businesses in other areas not
related to online advertising services.179
In fact, the Commission has filed cases
against other telemarketing frauds
targeting small businesses such as
market-specific advertising
opportunities 180 and government
imposter scams.181 Given the
Commission’s law enforcement
experience in this area showing the
prevalence of fraud in digital marketing
services targeting businesses, and the
maturation of this industry, the
Commission believes it is time to
reconsider whether the TSR should
continue to exempt B2B telemarketing
at all, or at a minimum, B2B
telemarketing of digital marketing
services or imposter scams that harm
businesses.182 The Commission also
believes there is sufficient evidence to
apply the TSR’s prohibitions against
making material misrepresentations or
false or misleading statements in B2B
telemarketing and seeks comment on
this proposal in the NPRM.

3. Market Changes in People’s Work
Experience

In addition to the Commission’s law
enforcement experience, the
Commission also notes that since it last
considered making substantive changes
to the exemption in 2003, technological
advancements, along with current
events, have drastically affected where
people typically perform their jobs as
well as the types of jobs they perform.
Specifically, technological changes have
provided people more workplace

179 A 2018 survey conducted by the Better
Business Bureau revealed that the same scams that
harm consumers, such as tech support scams and
imposter scams, also harm small businesses, and
that 57% of scams that impact small businesses are
perpetrated through telemarketing. Better Business
Bureau, Scams and Your Small Business Research
Report, at 9-10 (June 2018), available at https://
www.bbb.org/globalassets/local-bbbs/council-113/
media/small-business-research/bbb_
smallbizscamsreport-final-06-18.pdf (last visited
Jan. 31, 2022).

180 See, e.g., FTC v. Production Media Co., No.
20-cv—00143-BR (D. Or. Jan. 23, 2020), available at
https://www.ftc.gov/system/files/documents/cases/
production_media_complaint.pdf (last visited Jan.
31, 2022).

181 See, e.g., FTC v. DOTAuthority.com, No. 16—
cv—-62186 (S.D. Fla. Sept. 13, 2016) available at
https://www.ftc.gov/system/files/documents/cases/
16201 7dotauthoriity-cmpt.pdf (last visited Jan. 31,
2022); FTCv. D & S Mktg. Solutions LLC, No. 16—
cv—01435-MSS-AAS (M.D. Fla. June 6, 2016),
available at https://www.ftc.gov/system/files/
documents/cases/160621dsmarketingcmpt.pdf (last
visited Jan. 31, 2022).

182 See supra note 186; see also, FTC Blog,
Protecting Small Business from Imposters (Jan. 9
2020), available at https://www.consumer.ftc.gov/
blog/2020/01/protecting-small-business-imposters
(last visited Jan. 31, 2022).

flexibilities,183 resulting in greater
numbers of people working from home
on either a part-time or full-time
basis.184 But more significantly, the
COVID-19 pandemic has resulted in an
unprecedented number of people
working from home since March
2020.185 Although it is difficult to
predict whether people will continue to
work from home in such large numbers
in the future, industry analysts currently
believe businesses will provide greater
work flexibilities to their employees
post-pandemic.186 The Commission’s

183 See Rachel M. Krantz-Kent, Monthly Labor
Review: Where did Workers Perform Their Jobs in
the Early 21st Century?, U.S. Bureau of Labor and
Statistics (July 2019), available at https://
www.bls.gov/opub/mlIr/2019/article/where-did-
workers-perform-their-jobs.htm (last visited Jan. 31,
2022) (noting that “advances in information and
communication technology allow people to reach
their colleagues and clients by phone, email, or text
from nearly anywhere, at all hours of the day’” and
that the “development and expansion of secure
computer networks, cloud computing, and wireless
connections provide additional flexibility in where
and when work can be done”).

184 A 2017 survey estimated that approximately
43% of Americans spend some time working from
home, with increasing numbers working remotely
four to five days a week. Niraj Chokshi, Out of the
Office: More People Are Working Remotely, Survey
Finds, N.Y. Times, Feb. 15, 2017, available at
https://www.nytimes.com/2017/02/15/us/remote-
workers-work-from-home.html (last visited Jan. 31,
2022). See also U.S. Bureau of Labor Statistics
(“BLS”), Ability to Work From Home: Evidence
From Two Surveys and Implications for the Labor
Market in the COVID-19 Pandemic, at n.1 (June
2020), available at https://www.bls.gov/opub/mir/
2020/article/ability-to-work-from-home.htm#_edn1
(last visited Jan. 31, 2022) (citing to a survey
conducted by Global Workforce Analytics that
reported the number of workers who worked at
home at least half the time increased by 115% from
2005 to 2017); see also BLS, Job Flexibilities and
Work Schedules—2017-2018: Data from the
American Time Use Survey (Sept. 19, 2019),
available at https://www.bls.gov/news.release/
flex2.nr0.htm (last visited Jan. 31, 2022) (reporting
that approximately 25% of wage and salary workers
worked at home occasionally); BLS, Work at Home
Summary in 2004 (Sept. 25, 2005), available at
https://www.bls.gov/news.release/homey.nr0.htm
(last visited Jan. 31, 2022) (reporting that
approximately 15% of workers reported working
from home at least once per week).

185 The Federal Reserve, Update on the Economic
Well-Being of U.S. Households: July 2020 Results,
at 4 (Sept. 22, 2020), available at https://
www.federalreserve.gov/publications/files/2019-
report-economic-well-being-us-households-update-
202009.pdf (last visited Jan. 31, 2022) (reporting
that approximately 41% and 31% of workers were
working from home when the surveys were
conducted in April 2020 and July 2020,
respectively.).

186 See Press Release, Gartner, Inc., Gartner HR
Survey Reveals 41% of Employees Likely to Work
Remotely at Least Some of the Time Post
Coronavirus Pandemic (April 14, 2020), available at
https://www.gartner.com/en/newsroom/press-
releases/2020-04-14-gartner-hr-survey-reveals-41—
of-employees-likely-to- (last visited Jan. 31, 2022);
See also, McKinsey & Company, The Future of
Telework after Covid—19 (Feb. 18, 2021), available
at https://www.mckinsey.com/featured-insights/
future-of-work/the-future-of-work-after-covid-19
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DNC Registry is meant, in part, to
protect consumers’ privacy from an
abusive pattern of calls.187 With more
people working from home, the
likelihood B2B telemarketing will
impinge on the privacy of a consumer’s
home is escalating. This raises the
question whether the DNC Registry will
still be able to effectively protect
consumers’ privacy if the TSR is not
extended to cover B2B telemarketing.
Additionally, the rise of the gig
economy and the economic impact of
the pandemic has resulted in more
people utilizing alternative work
arrangements to supplement their
income, or as a means of full-time
employment.?88 The gig economy refers
to alternative work arrangements
including independent contractors,
online platform workers, contract firm
work, on-call workers, and temporary
workers.189 Given the nature of gig

(last visited Jan. 31, 2022) (reporting that
approximately 4-5 times more telework is possible
post Covid—19 in advanced economies and in jobs
in which remote work can be done without loss of
productivity and that a survey of executives
revealed they planned to reduce their office
footprint by approximately 30%); PwC, US Remote
Work Survey (Jan. 12, 2021), available at https://
www.pwce.com/us/en/library/covid-19/us-remote-
work-survey.html#content-free-1-24f5 (last visited
Jan. 31, 2022) (reporting a hybrid workplace where
employees rotate in and out of the offices
configured for shared spaces is a likely outcome
post Covid—19).

1872003 TSR Amendments, 68 FR at 4631.

188 Shane McFeely and Ryan Pendell, The Gig
Economy and Alternative Work Arrangements, at 6
(Aug. 18, 2018), available at https://
www.gallup.com/workplace/240929/workplace-
leaders-learn-real-gig-economy.aspx (last visited
Jan. 31, 2022) (reporting approximately 36% of
workers are involved in the gig economy); see also
The Federal Reserve, Report on the Economic Well-
Being of U.S. Households in 2019, Featuring
Supplemental Data from April 2020, at 18 (May
2020), available at https://www.federalreserve.gov/
publications/files/2019-report-economic-well-being-
us-households-202005.pdf (last visited Jan. 31,
2022) (reporting approximately one in three of all
adults engaged in gig work). Another survey
estimated that approximately 30% of the
population freelanced or participated in the gig
economy in the U.S., and projected that
approximately 50% of the population will be
freelancing in 10 years. Elaine Pofeldt, Are We
Ready For A Workforce That Is 50% Freelance?,
Forbes, Oct. 17, 2017, available at https://
www.forbes.com/sites/elainepofeldt/2017/10/17/
are-we-ready-for-a-workforce-that-is-50-freelance/
#6c123af23f82 (last visited Jan. 31, 2022). See also,
Matthew Lavietes and Michael McCoy, Waiting for
Work: Pandemic Leaves U.S. Gig Workers
Clamoring for Jobs, Reuters, Oct. 19, 2020, available
at https://www.reuters.com/article/us-biggerpicture-
health-coronavirus-gigw/waiting-for-work-
pandemic-leaves-u-s-gig-workers-clamoring-for-
jobs-idUSKBN2741DM (last visited Jan. 31, 2022)
(reporting that with unemployment soaring, more
workers are joining the gig economy).

189 See Shane McFeely and Ryan Pendell, The Gig
Economy and Alternative Work Arrangements, at 6
(Aug. 18, 2018), available at https://
www.gallup.com/workplace/240929/workplace-
leaders-learn-real-gig-economy.aspx (last visited
Jan. 31, 2022) (examples of gig workers include

work, it is likely gig workers utilize
their personal phones for business
purposes rather than relying on separate
phone lines dedicated for business
purposes. Thus, for gig workers,
allowing B2B telemarketing might
subject them to an increasing number of
unwanted calls they cannot avoid by
using call-blocking technology 190 or by
placing their numbers on the FTC’s DNC
Registry.191 This is not a new dilemma;
one commenter to the Regulatory
Review highlighted it as a challenge for
home-based businesses several years
ago.192 But it may be on the rise along
with the gig economy. This issue likely
affects more than just home-based
businesses and applies to any person
who utilizes one phone for both
personal purposes and business
purposes. Despite the Commission’s
amendments in 2015 to make explicit
that the B2B telemarketing exemption
only applies to the sale of goods or
services to a business, unscrupulous
telemarketers could take advantage of
this rising trend to assert the B2B
exemption should apply if a person
does have a dual purpose phone.

In light of these changes in workforce
dynamics, the Commission is seeking
comment on whether the TSR should
continue to exempt B2B telemarketing
calls. Specifically, the Commission
seeks comments on whether: (1) The
exemption should be repealed in its
entirety; 193 (2) the exemption should be
partially repealed so that only specific
provisions of the TSR would apply to
B2B telemarketing; or (3) the exemption
should be partially repealed so that the
TSR applies to a subset of B2B
telemarketing based on, for example, the
particular goods or services offered for
sale.

Because, as PACE has noted,
telemarketers cannot easily differentiate

Uber drivers, Task Rabbit workers, contract nurses,
and free lancers).

190 While call-blocking technology may be
effective for a consumer’s personal phone,
businesses and individuals using their personal
phones for business purposes may not feel able to
employ call-blocking technology to the same extent
if they anticipate receiving calls from prospective
customers.

191 Because the TSR exempts B2B telemarketing
calls, a seller or telemarketer engaged in B2B
telemarketing may argue that it is not prohibited
from calling people on the FTC’s Do Not Call
registry if those people are also using their phone
numbers for business purposes and the seller or
telemarketer is calling to sell a good or service to
a business.

192 West Italian, No. 00113, at 3.

193 The Commission is publishing an NPRM in
conjunction with this ANPR. The NPRM proposes,
among other things, prohibiting deception in
business-to-business telemarketing calls. This
ANPR seeks additional comment on the B2B
exemption including whether it should be repealed
in its entirety.

between residential phone numbers and
business phone numbers,194 the
Commission believes it is possible many
telemarketers who engage in
telemarketing to businesses may already
ensure that they do not make calls to
numbers on the FTC’s DNC Registry
even though they are not currently
required to comply with the DNC
provisions of the TSR. As such, the
Commission is also particularly
interested in seeking comment on the
number of sellers or telemarketers who
engage in telemarketing to businesses.
The Commission is also interested in
whether, in the ordinary course of
business, such sellers or telemarketers
make any attempts to determine
whether a phone number is on the
FTC’s DNC Registry or to differentiate
between phone numbers used for
personal purposes and those used for
business purposes.

From its law enforcement experience
and through its policy work in
connection with the Every Community
Initiative, the Commission is cognizant
that fraud and other consumer and
business concerns can have
disproportionate negative impacts on
underserved communities.195 Thus, the
Commission is also interested in
understanding whether its proposal to
apply more completely the TSR to B2B
telemarketing will impact underserved
communities differently. For example,
would applying the TSR to B2B
telemarketing impose greater burdens
on minority-owned businesses engaged
in telemarketing? Would it create
barriers to entrepreneurship when
entrepreneurs from communities of
color are already underrepresented
compared to their share of the
population?196 Or would it provide
greater protection to minority-owned
businesses against fraud and disruptive
telemarketing? The Commission has
found very few sources of data on these
issues and invites comments that can
help the Commission understand the
full impact of its proposal on
underserved communities.

194 PACE, No. 00107, at 6.

195 See Serving Communities of Color: A Staff
Report on the Federal Trade Commission’s Efforts
to Address Fraud and Consumer Issues Affecting
Communities of Color, available at https://
www.ftc.gov/system/files/documents/reports/
serving-communities-color-staff-report-federal-
trade-commissions-efforts-address-fraud-consumer/
ftc-communities-color-report_oct 2021-508-v2.pdf
(last visited Jan. 31, 2022).

196 See, Michael McManus, Minority Business
Ownership: Data from the 2012 Survey of Business
Owners, Office of Advocacy, U.S. Small Business
Administration, at 1-2 (Sept. 14, 2016), available at
https://cdn.advocacy.sba.gov/wp-content/uploads/
2016/09/07141514/Minority-Owned-Businesses-in-
the-US.pdf (last accessed June 29, 2021).
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C. Questions for Business-to-Business
Telemarketing Calls

Questions Regarding Possible Benefits
to People and Businesses From
Repealing the B2B Exemption

1. How many telemarketing calls do
businesses and non-profit charitable
organizations receive on average per
year, per month, or per day? What kinds
of goods or services are the subject of
those B2B telemarketing calls? Do
businesses and non-profit charitable
organizations receive B2B telemarketing
calls utilizing prerecorded messages,
including soundboard technology? If
yes, how many do businesses receive on
average per year, per month, or per day?
What kinds of goods or services are sold
to businesses and non-profit charitable
organizations via prerecorded message?
How many of these calls involve
soundboard technology?

2. Do businesses and non-profit
charitable organizations receive
telemarketing calls soliciting charitable
contributions? If yes, how many such
calls do businesses receive on average
per year, per month, or per day? On
behalf of what kinds of organizations do
telemarketers solicit charitable
contributions from businesses and non-
profit charitable organizations? Do
businesses and non-profit charitable
organizations receive B2B telemarketing
that use prerecorded messages to solicit
charitable contributions? How many
such calls do businesses and non-profit
charitable organizations receive on
average per year, per month, or per day?
Do those messages utilize soundboard
technology?

3. Do people or businesses support
repealing the business-to-business
exemption from the TSR? If not, why
not? If yes, what harm does B2B
telemarketing cause to people, to small
businesses, or to businesses of any size?
What is an accurate estimate of annual
harm suffered by businesses as a result
of B2B telemarketing?

4. Do underserved communities
support repealing the business-to-
business exemption from the TSR? If
not, why not? If yes, what harm does
B2B telemarketing cause to underserved
communities? What is an accurate
estimate of annual harm suffered by
underserved communities as a result of
B2B telemarketing?

5. Do B2B telemarketing calls cause
harm to non-profit charitable
organizations? If yes, what harm does
B2B telemarketing calls cause? If not,
why not?

6. Should the TSR apply to all B2B
telemarketing calls? If so, why? If not,
why not? If not, what types of B2B
telemarketing calls should the TSR

apply to and why? What harm do those
B2B telemarketing calls cause to people,
businesses, or non-profit charitable
organizations?

7. Should the TSR apply only to B2B
telemarketing calls offering digital
marketing goods or services to
businesses or non-profit charitable
organizations and imposter scams? If
not, why not? If yes, why? How would
you define digital marketing goods or
services? What harm is caused by
telemarketing these goods or services to
businesses or non-profit charitable
organizations? If the TSR were applied
to B2B telemarketing calls of digital
marketing goods or services or imposter
scams harming businesses, should the
TSR carve out any exceptions? If yes,
what exceptions and why?

8. Should the TSR be limited to B2B
telemarketing calls of specific goods or
services? If yes, what goods or services?
What harm is caused by telemarketing
those goods or services to businesses or
non-profit charitable organizations?
What existing Federal or state laws
apply to the telemarketing of those
goods or services to businesses or non-
profit charitable organizations? Why are
the existing laws governing the sale of
those goods or services to businesses or
non-profit charitable organizations
insufficient to prevent the identified
harm? Should all provisions of the TSR
apply to the telemarketing of those
goods or services to businesses? If not,
why not and what specific TSR
provisions should apply? Should there
be any carve outs from applying the TSR
or specific provisions of the TSR to the
telemarketing of those goods or services
to businesses or non-profit charitable
organizations?

9. Should the TSR eliminate the
exemption for inbound B2B
telemarketing calls? If not, why not? If
so, why? What harm is caused by
inbound B2B telemarketing?

10. Should the TSR eliminate the
exemption for outbound B2B
telemarketing calls? If not, why not? If
so, why? What harm is caused by
outbound telemarketing that affects
businesses or non-profit charitable
organizations?

11. Should all of the provisions of the
TSR apply to B2B telemarketing calls? If
yes, why? If not, which provision(s) of
the TSR should apply to B2B
telemarketing calls? What harm would
be prevented by applying that
provision?

12. Should the TSR’s provisions
regarding the use of prerecorded
messages apply to B2B telemarketing
calls? If no, why not? If yes, why? What
harm is caused by B2B telemarketing
calls that utilize prerecorded messages?

13. How many people work from
home? How many days per week do
people work from home? Do people who
work from home use a separate phone
number for business purposes? Do
people who work from home use their
personal mobile or home landline for
business purposes? Do people who work
from home receive B2B telemarketing
calls? Do they receive those calls on
their personal phone numbers or
business phone numbers? How many
B2B telemarketing calls do they receive?
Do any of those B2B telemarketing calls
use prerecorded messages? How many
B2B telemarketing calls using
prerecorded messages do they receive?
What types of goods or services are
offered for sale in B2B telemarketing
calls that use prerecorded messages?

14. How many people are employed
in the gig economy? How many gig
workers use a separate business phone
number for their gig work? How many
gig workers use one phone number for
personal purposes and another for their
gig work? Do gig workers receive B2B
telemarketing calls? How many B2B
telemarketing calls do they receive? Do
any of those B2B telemarketing calls use
prerecorded messages? How many B2B
telemarketing calls that use prerecorded
messages do they receive? What types of
goods or services are offered for sale in
the B2B telemarketing calls that gig
workers receive?

15. Do businesses or non-profit
organizations employ call-blocking
technologies? If yes, do they
successfully reduce the number of
unwanted B2B telemarketing calls? If
they don’t use such technologies, why
not?

16. Do people who work from home
or gig workers use call-blocking
technologies? If yes, do they use such
technologies on their business phones
or personal phones? Do the call-
blocking technologies successfully
reduce the number of unwanted
telemarketing calls, including unwanted
B2B calls, if any? If they don’t use such
technologies, why not?

17. How many home-based businesses
have a dedicated phone number for
business purposes? How many B2B
telemarketing calls do such businesses
receive on their business phone
numbers on average per year, per
month, or per day? How many home-
based businesses utilize one phone
number for both personal and business
purposes? How many B2B telemarketing
calls do such businesses receive on their
dual purpose phone number on average
per year, per month, or per day? Do
home-based businesses use call-
blocking technologies? If yes, do such
businesses use call-blocking
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technologies on their business lines? Do
call-blocking technologies successfully
reduce the number of unwanted
telemarketing calls, including unwanted
B2B calls, if any? If not, why don’t
home-based businesses use call-
blocking technologies? What types of
goods or services are offered for sale in
the B2B telemarketing calls that home-
based businesses receive?

18. How many small businesses have
a dedicated phone number for business
purposes? How many B2B telemarketing
calls do such businesses receive on their
business lines on average per year, per
month, or per day? How many small
businesses have one phone number that
they use for personal and business
purposes? How many B2B telemarketing
calls do such businesses receive on their
dual purpose phone number on average
per year, per month, or per day? Do
small businesses use call-blocking
technologies? If yes, do small businesses
use call-blocking technologies on their
business lines? Do call-blocking
technologies successfully reduce the
number of telemarketing calls, including
unwanted B2B calls, if any? If not, why
don’t small businesses use call-blocking
technologies? What types of goods or
services are offered for sale in the B2B
telemarketing calls that small businesses
receive?

19. How do sellers or telemarketers
determine whether a phone number
belongs to a person or a business? Has
this determination been made more
difficult by people working from home
or participating in the gig economy?

Questions Regarding the Potential
Burden to Telemarketers and Sellers
From Repealing the B2B Exemption

1. How many sellers or telemarketers
engage in telemarketing to businesses?
How much revenue do sellers or
telemarketers make in telemarketing to
businesses and how would removing
the exemption for B2B sales affect their
revenue?

2. How many sellers or telemarketers
engage in telemarketing exclusively to
businesses and do not engage in
telemarketing to people?

3. How many telemarketers solicit
charitable contributions from
businesses? Do those same telemarketers
also solicit charitable contributions from
people?

4. What goods or services do sellers
offer for sale to businesses through
telemarketing? Do sellers utilize other
means of marketing those same goods or
services to businesses? Do sellers sell
those same goods or services to people?

5. How many outbound B2B
telemarketing calls do sellers or
telemarketers make on average per year,

per month, or per day? How many of
those calls or what percentage of those
outbound B2B telemarketing calls result
in a sale? How many inbound B2B
telemarketing calls do sellers or
telemarketers receive on average per
year, per month, or per day? How many
of those calls or what percentage of
those inbound telemarketing calls result
in a sale? Do sellers or telemarketers
keep records of the outbound calls or
inbound B2B telemarketing calls in the
ordinary course of business? What type
of records do sellers or telemarketers
keep of those telemarketing calls? How
long are they kept?

6. Do sellers or telemarketers offer
goods or services to businesses by using
prerecorded messages, including
through soundboard technology? If so,
how many B2B telemarketing calls do
sellers or telemarketers make using
prerecorded messages on average per
year, per month, or per day? How many
of those calls result in a sale?

7. Do sellers or telemarketers make
B2B telemarketing calls involving debt
relief services? If so, how many calls
involving debt relief services do sellers
or telemarketers make on average per
year, per month, or per day? How many
of those calls or what percentage of
those calls result in a sale?

8. What is the estimated burden of
complying with the TSR if the B2B
exemption is repealed for both
outbound and inbound telemarketing?
What is the basis for the estimated
burden?

9. What is the estimated burden of
complying with the TSR if the B2B
exemption for outbound telemarketing
is repealed? What is the basis for the
estimated burden?

10. What is the estimated burden to
underserved communities of complying
with the TSR if the B2B exemption is
repealed for outbound telemarketing?
What is the estimated burden to
underserved communities of complying
with the TSR if the B2B exemption is
repealed for inbound telemarketing?
What is the basis for the estimated
burden?

11. What is the estimated burden of
complying with the TSR if the B2B
exemption is repealed for the sale of
digital marketing goods or services or
imposter scams that harm businesses?
What is the basis for the estimated
burden?

12. What is the estimated burden of
complying with the TSR if the B2B
telemarketing calls are required to
comply with the TSR’s provisions
regarding prerecorded messages? What
is the basis for the estimated burden?

13. Do sellers or telemarketers who
engage in B2B telemarketing take any

steps to ensure they are not making calls
to phone numbers on the DNC Registry?
If so, what steps do sellers or
telemarketers take? Do such sellers or
telemarketers also engage in
telemarketing to people? Do sellers or
telemarketers who engage in B2B
telemarketing exclusively take steps to
ensure that they are not making calls to
phone numbers on the FTC’s DNC
Registry? If so, what steps do such
sellers or telemarketers take? Do they
access the DNC Registry?

D. Questions for Negative Option Notice
and Cancelation Mechanisms

As discussed in Section IV.C, the
Commission seeks comment on the
proposal that negative option sellers and
telemarketers provide consumers with
notice and the opportunity to cancel
before they are billed for negative option
products. The Commission also seeks
comment on the scope of deceptive or
abusive inbound telemarketing with a
negative option feature.

1. How many telemarketing calls
involve a negative option feature on
average per year, per month, or per day?
How many of those calls or what
percentage of those calls result in a sale?

2. Which industries offer negative
option goods or services through
telemarketing and what products do
they sell? How many of the goods or
services sold by these industries are
sold through telemarketing that includes
negative options?

3. When sellers or telemarketers sell
goods, or services with negative option
features, how often (e.g., weekly,
monthly, annually) do the sellers bill
consumers and businesses?

4. Do sellers or telemarketers already
provide consumers notice when
consumers and businesses are billed as
part of negative option programs? How
is that notice provided? How often is the
notice provided before the consumer
and business is billed? What is the cost
of providing this notice?

5. Do consumers want notification
that they are about to be charged for a
subscription plan? If so, how would
they like to be notified? How often
would they like to be notified? When
would they like the notification to take
place (e.g., one week before being
charged)?

6. What cancelation mechanisms do
sellers or telemarketers provide for
consumers and businesses to cancel
their negative option programs? What is
the cost of these mechanisms? Are some
mechanisms easier for consumers to use
than others? If sellers or telemarketers
offer multiple cancelation mechanisms,
how often do consumers use each
mechanism?
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7. Do consumers and businesses who
purchase a negative option product or
service through telemarketing have a
preference for how they communicate
with the seller (e.g., email, phone,
online chat, or some other method)?

8. Do consumers and businesses who
purchase negative option products or
services through telemarketing typically
have email accounts where they can
receive notice of negative option
programs? Do they typically provide
email addresses to sellers or
telemarketers? Do they have a
preference for how they cancel the
negative option or service? If not, what
is the best way for those consumers and
businesses to cancel negative-option
programs?

9. When sellers or telemarketers sell
negative option programs to consumers
and businesses, what personal
information do they obtain? How often
do sellers or telemarketers communicate
with consumers by email?

10. How often do sellers or
telemarketers use unfair or deceptive
acts or practices to sell goods or services
with a negative option feature solely
through inbound telemarketing that are
not part of an upsell? Are goods or
services other than tech support sold in
this manner? If so, which goods or
services and how often are they sold in
this manner? Should the TSR be further
amended to provide consumers with
additional protections against these
deceptive acts or practices? How so?

VI. Comment Submissions

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before August 2, 2022. Write
“Telemarketing Sales Rule ANPR,
R411001” on your comment. Your
comment—including your name and
your state—will be placed on the public
record of this proceeding, including, to
the extent practicable, on the https://
www.regulations.gov website.

Because of the public health
emergency in response to the COVID-19
outbreak and the agency’s heightened
security screening, postal mail
addressed to the Commission will be
subject to delay. We strongly encourage
you to submit your comment online
through the https://www.regulations.gov
website. To ensure the Commission
considers your online comment, please
follow the instructions on the web-
based form.

If you file your comment on paper,
write ‘“Telemarketing Sales Rule ANPR,
R411001” on your comment and on the
envelope and mail your comment to the
following address: Federal Trade
Commission, Office of the Secretary,

600 Pennsylvania Avenue NW, Suite
CC-5610 (Annex B), Washington, DC
20580.

Because your comment will be placed
on the publicly accessible website,
https://www.regulations.gov, you are
solely responsible for making sure your
comment does not include any sensitive
or confidential information. In
particular, your comment should not
include any sensitive personal
information, such as your or anyone
else’s Social Security number; date of
birth; driver’s license number or other
state identification number, or foreign
country equivalent; passport number;
financial account number; or credit or
debit card number. You are also solely
responsible for making sure your
comment does not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, your comment should not
include any ‘““trade secret or any
commercial or financial information
which . . .is privileged or
confidential’—as provided by Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2)—
including in particular competitively
sensitive information such as costs,
sales statistics, inventories, formulas,
patterns, devices, manufacturing
processes, or customer names.

Comments containing material for
which confidential treatment is
requested must be filed in paper form,
must be clearly labeled “Confidential,”
and must comply with FTC Rule 4.9(c).
In particular, the written request for
confidential treatment that accompanies
the comment must include the factual
and legal basis for the request, and must
identify the specific portions of the
comment to be withheld from the public
record. See FTC Rule 4.9(c). Your
comment will be kept confidential only
if the General Counsel grants your
request in accordance with the law and
the public interest. Once your comment
has been posted publicly at
www.regulations.gov—as legally
required by FTC Rule 4.9(b)—we cannot
redact or remove your comment from
the FTC website, unless you submit a
confidentiality request that meets the
requirements for such treatment under
FTC Rule 4.9(c), and the General
Counsel grants that request.

Visit the FTC website to read this
document and the news release
describing it. The FTC Act and other
laws the Commission administers
permit the collection of public
comments to consider and use in this
proceeding as appropriate. The
Commission will consider all timely
and responsive public comments it

receives on or before August 2, 2022.
For information on the Commission’s
privacy policy, including routine uses
permitted by the Privacy Act, see
https://www.ftc.gov/site-information/
privacy-policy.

By direction of the Commission.
April J. Tabor,
Secretary.
[FR Doc. 2022-10922 Filed 6-2-22; 8:45 am]
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Telemarketing Sales Rule

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”’)
seeks public comment on proposed
amendments to the Telemarketing Sales
Rule (“TSR”). The proposed
amendments would require
telemarketers and sellers to maintain
additional records of their telemarketing
transactions, prohibit material
misrepresentations and false or
misleading statements in business to
business (“B2B”) telemarketing
transactions, and add a new definition
for the term “previous donor.” The
modified recordkeeping requirements
are necessary to protect consumers from
deceptive or abusive telemarketing
practices and support the Commission’s
law enforcement mandate to enforce the
TSR. The prohibition on material
misrepresentations and false or
misleading statements is necessary to
protect businesses from deceptive
telemarketing practices. The new
definition of “previous donor” will
clarify that a telemarketer may not use
prerecorded messages to solicit
charitable donations on behalf of a
charitable organization unless the
recipient of the call made a donation to
that particular charitable organization
within the prior two years.

DATES: Comments must be received by
August 2, 2022.

ADDRESSES: Interested parties may file a
comment online or on paper by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Telemarketing Sales Rule
(16 CFR part 310—NPRM) (Project No.
R411001)” on your comment and file
your comment through https://
www.regulations.gov. If you prefer to
file your comment on paper, mail your


https://www.ftc.gov/site-information/privacy-policy
https://www.ftc.gov/site-information/privacy-policy
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
http://www.regulations.gov
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comment to the following address:
Federal Trade Commission, Office of the
Secretary, 600 Pennsylvania Avenue
NW, Suite CC-5610 (Annex B),
Washington, DC 20580, or deliver your
comment to the following address:
Federal Trade Commission, Office of the
Secretary, Constitution Center, 400 7th
Street SW, 5th Floor, Suite 5610 (Annex
B), Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Benjamin R. Davidson, (202) 326—3055,
bdavidson@ftc.gov, or Patricia Hsue,
(202) 326-3132, phsue@ftc.gov, Division
of Marketing Practices, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW, Mail Stop CC-8528, Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:
1. Introduction

The Federal Trade Commission issues
this notice of proposed rulemaking
(“NPRM?”) to invite public comment on
proposed amendments to the TSR (part
310). The proposed amendments to the
recordkeeping requirements reflect
evolutions in the marketplace that make
it more difficult for the Commission and
other regulators to obtain records of
sellers’ and telemarketers’ telemarketing
activities to enforce the TSR. The
principal proposed amendments would
require sellers or telemarketers to retain
additional records of their telemarketing
activities and clarify the existing
recordkeeping requirements to more
clearly delineate the information
telemarketers or sellers must keep to
comply with those provisions. The
Commission is also proposing to
prohibit in B2B telemarketing
transactions: (1) Several types of
material misrepresentations in the sale
of goods or services; and (2) false or
misleading statements to induce a
person to pay for goods or services or to
induce a charitable contribution
(collectively, “misrepresentations”).
This prohibition is necessary to help
protect businesses from deceptive
telemarketing practices. Finally, the
Commission is proposing a new
definition of the term ““previous donor”
to clarify that telemarketers are
prohibited from using prerecorded
messages to solicit charitable
contributions from consumers on behalf
of a non-profit charitable organization
unless the consumer donated to that
non-profit charitable organization
within the last two years.

This NPRM invites written comments
on all issues raised by the proposed
amendments, including answers to the
specific questions set forth in Section IV
of this document.

II. Overview of the Telemarketing Sales
Rule

Congress enacted the Telemarketing
and Consumer Fraud and Abuse
Prevention Act (“Telemarketing Act” or
“Act”) in 1994 to curb deceptive and
abusive telemarketing practices and
provide key anti-fraud and privacy
protections for consumers receiving
telephone solicitations to purchase
goods or services.! The Telemarketing
Act directed the Commission to adopt a
rule prohibiting deceptive or abusive
telemarketing practices, including
prohibiting telemarketers from
undertaking a pattern of unsolicited
calls that reasonable consumers would
consider coercive or abusive of their
privacy, restricting the time of day
telemarketers may make unsolicited
calls to consumers, and requiring
telemarketers to promptly and clearly
disclose that the purpose of the call is
to sell goods or services.2 The Act also
generally directed the Commission to
address in its rule other acts or practices
it found to be deceptive or abusive,
including acts or practices of entities or
individuals that assist and facilitate
deceptive telemarketing, and to consider
including recordkeeping requirements.3
Finally, the Act authorized state
Attorneys General, or other appropriate
state officials, and private litigants to
bring civil actions in federal district
court to enforce compliance with the
FTC’s rule.#

Pursuant to the Act’s directive, the
FTC promulgated the TSR on August 23,
1995.5 The FTC included recordkeeping
requirements in § 310.5, stating the
provision was ‘“‘necessary to enable law
enforcement agencies to ascertain
whether sellers and telemarketers are
complying with the requirements of the
Final Rule, to identify persons who are
involved in any challenged practices,
and to identify customers who may have
been injured.” ® The FTC also included
a prohibition on misrepresenting several
categories of material information in
§310.3(a)(2).7 The categories were based

115 U.S.C. 6101-6108.

215 U.S.C. 6102(a)(3). The Telemarketing Act was
subsequently amended in 2001 to add Section 15
U.S.C. 6102(a)(3)(D), which requires a telemarketer
to promptly and clearly disclose that the purpose
of the call is to solicit charitable contributions. See
Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act (“USA PATRIOT Act”),
Public Law 107-56, 115 Stat. 272 (Oct. 26, 2001).

315 U.S.C. 6101(a). See also 2002 notice of
proposed rulemaking, 67 FR 4492, 4510 (Jan. 30,
2002).

415 U.S.C. 6103, 6104.

5 See Statement of Basis and Purpose and Final
Rule (“Original TSR”), 60 FR 43842 (Aug. 23, 1995).

6Id. at 43857.

71d. at 43848.

on “established case law” and
“allegations in complaints filed in
recent years by the Commission.” 8 The
Commission also included a prohibition
on making false or misleading
statements to induce a person to pay for
goods or services, or to induce a
charitable contribution, in § 310.3(a)(4).°
Section 310.3(a)(4) was designed to
“provide[] law enforcement with
flexibility to address new ways that
sellers and telemarketers engaged in
fraud might attempt to take consumers’
money.”’ 10

The original TSR excluded several
types of calls, including B2B calls other
than those that sold office and cleaning
supplies.1* The Commission required
B2B calls that sold office and cleaning
supplies to comply with the TSR
because, in the Commission’s
experience, calls involving the sale of
those products were “by far the most
significant business-to-business problem
area.” 12

Since then, the Commission has
amended the Rule on four occasions: (1)
In 2003 to, among other things, create
the National Do-Not Call Registry and
extend the Rule to telemarketing calls
soliciting charitable contributions; 13 (2)
in 2008 to prohibit prerecorded
messages (“robocalls”) selling a good or
service or soliciting charitable
contributions; 14 (3) in 2010 to ban the
telemarketing of debt relief services
requiring an advance fee; 15 and (4) in
2015 to bar the use in telemarketing of
certain novel payment mechanisms
widely used in fraudulent
transactions.16

8]d.

9Id. at 43851.

10[d.

11[d. at 43867.

12]d. at 43861.

13 See Statement of Basis and Purpose and Final
Amended Rule (“2003 TSR Amendments”), 68 FR
4580 (Jan. 29, 2003) (adding Do Not Call Registry,
charitable solicitations, and other provisions).

14 See Statement of Basis and Purpose and Final
Rule Amendments (2008 TSR Amendments”’), 73
FR 51164 (Aug. 29, 2008) (addressing the use of
robocalls).

15 See Statement of Basis and Purpose and Final
Rule Amendments (2010 TSR Amendments’’), 75
FR 48458 (Aug. 10, 2010) (adding debt relief
provisions). The prohibition on misrepresenting
material aspects of debt relief services in
310.3(a)(2)(x) was added in 2010 along with other
debt relief provisions. See 2010 TSR Amendments,
75 FR at 48498. The Commission subsequently
published correcting amendments to the text of
§310.4 of the TSR. Telemarketing Sales Rule;
Correcting Amendments, 76 FR 58716 (Sept. 22,
2011).

16 See Statement of Basis and Purpose and Final
Rule Amendments (2015 TSR Amendments’), 80
FR 77520 (Dec. 14, 2015) (prohibiting the use of
remotely created checks and payment orders, cash-
to-cash money transfers, and cash reload
mechanisms).


mailto:bdavidson@ftc.gov
mailto:phsue@ftc.gov

Federal Register/Vol. 87, No. 107 /Friday, June 3, 2022/Proposed Rules

33679

A. 2008 Robocall Amendment for
Charitable Solicitations

Pursuant to the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act (“USA
PATRIOT Act”),17 the Commission
amended the TSR in 2003 to extend its
coverage to telemarketing calls soliciting
charitable contributions.1® As part of
that amendment, the Commission
defined “donor” as “any person
solicited to make a charitable
contribution.” 19 The Commission
declined to limit the definition of donor
to those who have ““an established
business relationship with the non-
profit charitable organization.” 20 The
Commission stated its intent was for the
term “donor. . .[to] encompass not only
those who have agreed to make a
charitable contribution but also any
person who is solicited to do so, to be
consistent with [the Rule’s] use of the
term ‘customer.’”’ 21

In 2008, the Commission amended the
TSR to prohibit robocalls soliciting
charitable donations unless the robocall
was delivered to a “member of, or
previous donor to, a non-profit
charitable organization on whose behalf
the call is made” and the seller or
telemarketer otherwise complied with
the provisions of § 310.4(b)(1)(v)(B).22 In
allowing robocalls to previous donors,
the Commission stated it was
recognizing the strong interests of non-
profit charitable organizations in
reaching those with “whom the charity
has an existing relationship—i.e.,
members of, or previous donors tol,] the
non-profit organization on whose behalf
the calls are made . . . .”23 The
Commission concluded that allowing
“telefunders to make impersonal
prerecorded cold calls on behalf of
charities that have no prior relationship
with the call recipients . . . would
defeat the amendment’s purpose of
protecting consumers’ privacy.”’ 24
Although the Commission’s Statement
of Basis and Purpose for the 2008
Amendment makes clear the
Commission intended previous donor to
mean a donor who has previously
provided a charitable contribution to the
particular non-profit charitable
organization, the Commission did not
include a definition of the term

17 Public Law 107-56, 115 Stat. 272 (Oct. 26,
2001).

182003 TSR Amendments, 68 FR at 4582.

19 [d. at 4590.

20 [d,

21]d. at 4590-91.

22 See 2008 TSR Amendments, 73 FR at 51185.

23]d. at 51193.

24]d. at 51194.

“previous donor” to explicitly effect
that intention.

Because the TSR’s definition of donor
is “any person solicited to make a
charitable contribution,” the
Commission’s 2008 Amendment could
be misinterpreted as allowing a
telemarketer to send robocalls to any
consumer it had previously solicited for
a donation on behalf of a non-profit
charitable organization, regardless of
whether the consumer actually agreed to
donate to that charitable organization.
Thus, the Commission proposes to add
a new definition of “previous donor” to
clarify the exemption, explicitly
referencing consumers from whom the
non-profit charitable organization has
received a donation in the last two
years.2°

B. TSR’s Recordkeeping Provisions
Regulatory History

Since the Commission promulgated
the TSR in 1995, it has not made
substantial changes to its recordkeeping
requirements under § 310.5. The TSR
generally requires telemarketers and
sellers to keep for a 24-month period
records of: (1) Any substantially
different advertisement, including
telemarketing scripts; (2) lists of prize
recipients, customers, and telemarketing
employees directly involved in sales or
solicitations; and (3) all verifiable
authorizations or records of express
informed consent or express
agreement.26 They may keep the records
in any form and in the same manner and
format as they would keep such records
in the ordinary course of business, and
they may allocate responsibilities of
complying with the Rule’s
recordkeeping requirements between
the seller and telemarketer.2?

During its 2003 and 2010 rulemaking
processes, the Commission considered
whether it should modify the
recordkeeping provisions in tandem
with the substantive amendments under
consideration.28 In each instance,
however, the Commission declined to

25 The Commission proposes implementing a
time limit for the existence of an established
relationship so that consumers will not receive
robocalls in perpetuity from organizations to which
they have donated. The Commission chose two
years to account for the possibility that consumers
who donate annually may not necessarily donate
exactly one year apart (i.e., one year the consumer
might donate in January and the following year the
consumer might not donate until December). The
Commission seeks public comment on whether two
years is an appropriate time period.

2616 CFR 310.5(a).

2716 CFR 310.5(b) and (c).

281n 2003, the Commission added a
recordkeeping requirement for the abandoned call
safe harbor but did not include that provision in
§310.5(a). See 2003 TSR Amendments, 68 FR at
4645.

make substantial modifications to that
provision, deeming such changes
unnecessary to enact the substantive
amendments it was promulgating.29 In
its 2003 Amendment adding the DNC
provisions and extending the TSR to
charitable solicitations, the Commission
inserted a reference to “solicitations” in
§ 310.5(a)(4) to require telemarketers
and sellers to keep records of employees
involved in charitable solicitations.30 It
also inserted the phrase “express
informed consent or express agreement”
in § 310.5(a)(5) to require sellers and
telemarketers to keep records of those
agreements, in addition to verifiable
authorizations, since those agreements
were newly added terms in the 2003
amendments.3? For its 2010
Amendment, the Commission noted the
existing recordkeeping requirements
would extend to new providers of debt
relief services as a result of the
Amendment.32

In 2015, the Commission amended the
TSR to expressly state a seller or
telemarketer bears the burden of
demonstrating that a seller has an
existing business relationship (“EBR”)
with a consumer whose number is on
the Commission’s Do Not Call (“DNC”)
Registry, or has obtained express written
agreement (“EWA”) from such a
consumer, as required by
§310.4(b)(1)(iii)(B)(1)—(2).32 The
Commission stated that these two
amendments reflected existing law, but
the Commission adopted the
amendments to make clear the burden
of proof was on sellers and
telemarketers to assert these affirmative
defenses.3¢ The Commission also
reiterated this carve out from the DNC
prohibitions applies only to sellers “that
obtained the EWA directly from, or has
an EBR directly with, the person
called.” 35 The Commission, however,
did not amend the recordkeeping
requirements to clarify what records a
seller or telemarketer must keep to
assert these affirmative defenses,
believing that telemarketers and sellers
would naturally maintain such records
in the ordinary course of business

29 See, e.g., 2003 TSR Amendments, 68 FR at
4653-54 (declining to implement any of the
suggested recordkeeping revisions that were raised
in the public comments); 2010 TSR Amendments,
75 FR at 48502.

302003 TSR Amendments, 68 FR at 4653-54.

31]d.

322010 TSR Amendments, 75 FR at 48502.

332015 TSR Amendments, 80 FR at 77555-56.

34]d.

35 Id. (emphasis added). As such, “cold calls to
consumers whose name and numbers were
purchased from a third-party list broker are [still]
prohibited under the TSR’s do-not-call provisions
because the calls are not placed by the specific
seller that obtained the EWA or EBR.” Id.
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without affirmatively being required to
do so.

The telemarketing landscape has
changed drastically since the
Commission promulgated the Rule’s
original recordkeeping provisions.
Technological advancements have made
it easier and cheaper for unscrupulous
telemarketers to engage in illegal
telemarketing, resulting in a greater
proliferation of unwanted calls.36
Technological advancements have also
reduced the burden and costs of
recordkeeping.37 While the Commission
has made substantial amendments to the
TSR over the last 25 years to address the
rise in unwanted calls—including by
identifying new abusive and deceptive
telemarketing practices such as
prohibiting robocalls and calls to
consumers on the DNC Registry 38—the
TSR’s recordkeeping provisions have
remained largely static. As such, they no
longer adequately meet the needs of the
Commission’s law enforcement mission
to protect consumers.

C. Law Enforcement Challenges in
Enforcing the TSR

To date, the Commission has brought
more than 150 enforcement actions
against companies and telemarketers
under the TSR for DNC, robocall,
spoofed caller identification (““caller
ID”), and assisting and facilitating
violations.39 In bringing those cases, the

36 See, e.g., Prepared Statement of the Federal
Trade Commission Before the United States Senate
Aging Committee on Commerce Science and
Transportation: Abusive Robocalls and How We
Can Stop Them (Apr. 18, 2018), available at https://
www.ftc.gov/system/files/documents/public_
statements/1366628/p034412_commission_
testimony re _abusive robocalls senate
04182018.pdf (last visited Jan. 31, 2022). From 2016
to 2020, the Commission received on average over
5.5 million Do Not Call complaints per year, and
the DNC Registry currently has over 240 million
active telephone numbers. FTC, Do Not Call Data
Book 2020 (“2020 DNC Databook”), at 6 (Oct. 2020),
available at https://www.ftc.gov/system/files/
documents/reports/national-do-not-call-registry-
data-book-fiscal-year-2020/dnc_data_book
2020.pdf (last visited Jan. 31, 2022). By comparison,
within one year of its launch, the DNC Registry had
over 62 million active telephone numbers
registered, and the Commission received over
500,000 Do Not Call complaints. See Annual Report
to Congress for FY 2003 and 2004 Pursuant to the
Do Not Call Implementation Act on Implementation
of the National Do Not Call Registry, at 3 (Sept.
2005), available at https://www.ftc.gov/sites/
default/files/documents/reports/national-do-not-
call-registry-annual-report-congress-fy-2003-and-fy-
2004-pursuant-do-not-call/051004dncfy0304.pdf
(last visited Jan. 31, 2022); National Do Not Call
Registry Data Book for Fiscal Year 2009, at 4 (Nov.
2009), available at https://www.ftc.gov/sites/
default/files/documents/reports_annual/fiscal-year-
2009/091208dncadatabook.pdf (last visited Jan. 31,
2022).

37 See infra Section V.C. and note 95.

38 See supra notes 5-13.

39 See Enforcement of the Do Not Call Registry,
available at https://www.ftc.gov/news-events/

Commission has identified several
challenges in obtaining the necessary
records to determine whether a
particular telemarketing campaign is
covered by and compliant with the TSR,
which entities are involved in the
telemarketing campaign, and which
consumers have been harmed by
violations of the TSR.

The primary hurdles are in: (1)
Identifying the telemarketer and seller
responsible for the telemarketing
campaign; (2) obtaining records of the
telemarketing calls reflecting the date,
time, duration, and disposition of each
call, as well as the phone number(s) that
placed and received each call (i.e. “call
detail records”); and (3) linking the
content of the telemarketing calls with
the call detail records to determine
which TSR provisions might apply to
the telemarketing activity.

The TSR currently requires
telemarketers and sellers to retain
records of ““all substantially different
advertising, brochures, telemarketing
scripts and promotional materials” used
in their telemarketing activities.40 It
does not require sellers or telemarketers
to keep other records of their
telemarketing activities including call
detail records or records of the nature of
their telemarketing campaigns, such as
whether the campaign used prerecorded
messages, placed calls to consumers
(“outbound telemarketing”’) or induced
calls from consumers through
advertising (“inbound telemarketing”),
or solicited from consumers or
businesses. Nor does it require
telemarketers or sellers to keep records
that link a particular telemarketing
campaign to a set of call detail records.
The Commission’s law enforcement
experience has shown, absent a
recordkeeping requirement, it is
increasingly difficult to obtain these
critical records and associate the records
with the nature, purpose, or content of
a particular telemarketing campaign,
frustrating the Commission’s law
enforcement efforts. As discussed
below, the Commission proposes
recordkeeping requirements that ensure
it is able to adequately assess whether
a telemarketing campaign complies with
the TSR and remedy the current gaps
impeding effective law enforcement.

When the TSR was promulgated in
1995, the Commission relied on
consumer complaints about unwanted
calls to evaluate whether a particular
telemarketing campaign likely violated
the TSR and warranted further
investigation. It also relied on consumer

media-resources/do-not-call-registry/enforcement
(last visited Jan. 31, 2022).
4016 CFR 310.5(a).

complaints to identify the relevant
telemarketer responsible for making the
calls. Specifically, the Commission
could use the calling number included
in the consumer’s complaint to identify
the voice service provider (“voice
provider”’) 41 responsible for sending the
call and send a civil investigative
demand (“CID”) to the voice provider in
question to identify the responsible
telemarketer through the voice
provider’s billing records. The
Commission could also obtain the voice
provider’s call detail records for that
telemarketer and use that data as a
proxy for the seller’s or telemarketer’s
telemarketing campaign.

The proliferation of new technologies
over the years has enabled bad actors to
“spoof” or fake a calling number and
send calls cheaply from within the
United States and abroad.42 As a result,
bad actors have sent increasingly large
numbers of unlawful spoofed calls,
making it more difficult for law
enforcement to identify the telemarketer
and seller responsible for a particular
telemarketing campaign and obtain the
applicable call detail records.43 For
example, to identify a suspect
telemarketer using “spoofed” calls, the
Commission needs to issue CIDs to
multiple voice providers in order to
trace the call from the consumer to the
telemarketer’s voice provider. In some
instances, by the time the Commission
has identified the relevant voice
provider, the voice provider may not
have retained the records.*4 As such, the
call detail records either no longer exist
or are not available for law enforcement
purposes, and the Commission cannot
identify the bad actor responsible for the
spoofed calls. While the Commission
has employed other tools to successfully
identify and take action against
telemarketers violating the law, the
absence of call detail records can
present challenges, particularly in

41In this NPRM, a voice service provider broadly
refers to any provider of telephony services,
including telecommunications carriers,
interconnected VoIP service providers, and any
other voice service providers.

42 See supra note 36. On June 25, 2019, the FTC
announced ‘“‘Operation Call it Quits,” which
included 94 actions against illegal robocallers,
many of which used spoofing technology. See Press
Release, FTC, Law Enforcement Partners Announce
New Crackdown on Illegal Robocalls (June 25,
2019), available at https://www.ftc.gov/news-
events/press-releases/2019/06/ftc-law-enforcement-
partners-announce-new-crackdown-illegal (last
visited Jan. 31, 2022).

431d.

44n other instances, voice providers assert it is
cost prohibitive to retrieve because they only
maintain records in an easily retrievable format for
several months before archiving them in the
ordinary course of business.
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demonstrating violations of the TSR’s
do-not-call provisions.*5

Even when the Commission is
successful in obtaining the call detail
records from the voice provider and
identifying the seller or telemarketer
responsible for the telemarketing
campaign, that information is limited.
As noted above, call detail records
typically include only: (1) The phone
number that placed the call (“calling
number”); (2) the phone number that
received the call (“called number”); (3)
the date, time, and duration of the call;
and (4) the disposition of the call (i.e.,
was the call answered or connected,
transferred to another phone number,
disconnected or dropped). The records
do not contain other important
information, including the purpose of
the call, the identity of the seller or
charitable organization, or the nature of
the call, such as whether the
telemarketer used prerecorded
messages. Although sellers and
telemarketers are required to keep
records of their advertisements, such as
telemarketing scripts, which may
include information on the purpose of
the call or the identity of the seller, they
are not currently required to maintain
records that identify the specific
telemarketing campaign in which they
used each advertisement or the
associated call detail records.4®

The lack of records linking the call
detail records to the nature, purpose,
and content of the telemarketing
campaign presents challenges to law
enforcement. Without this link, it is
difficult for the Commission to
ascertain, among other issues: (1) The
seller or charitable organization for
which the telemarketer is placing calls;
(2) the good or service the telemarketer
is offering for sale or the charitable
purpose for which the telemarketer is
soliciting contributions; (3) whether the
telemarketer used robocalls, was
telemarketing to consumers or

45 n March 2020, the FCC adopted new rules
requiring all originating and terminating voice
providers to adopt the implementation of caller ID
authentication using technical standards known as
“STIR/SHAKEN” in their internet Protocol (IP)
portions of their networks by June 30, 2021 to
reduce the number of spoofed robocalls. See FCC,
Press Release, FCC Mandates That Phone
Companies Implement Caller ID Authentication to
Combat Spoofed Robocalls (Mar. 31, 2020),
available at https://docs.fcc.gov/public/
attachments/DOC-363399A1.pdf (last visited Jan.
31, 2022). The FCC is also exploring whether to
expand the mandate to intermediate voice providers
and whether adoption of similar standards on the
non-IP portions of voice provider networks is
feasible. Id. While the adoption of STIR/SHAKEN
standards will provide a means of authenticating
the caller ID information for some calls, spoofed
calls will continue to challenge law enforcement in
the future.

4616 CFR 310.5(a)(1).

businesses, or the caller ID,47 if any,
they transmitted in outbound telephone
calls; and (4) the representations made
during the call. Moreover, without
information linking the call detail
records to a particular telemarketing
campaign, the Commission cannot tell
when the telemarketing campaigns
began and ended or how many calls the
telemarketer made in a particular
telemarketing campaign.

In the FTC’s law enforcement
experience, sellers and telemarketers
often claim they cannot provide this
information because they do not keep
call detail records or records associating
a telemarketing campaign with the voice
provider’s call detail records. For
example, telemarketers typically assert
the voice provider’s call detail records
include both their telemarketing and
non-telemarketing calls (i.e., non-sales
calls) but they cannot identify those that
are telemarketing calls because they do
not keep such records. In other
instances, telemarketers who run
telemarketing campaigns on behalf of
numerous sellers or non-profit
charitable organizations assert they
cannot identify the telemarketing calls
they made on behalf of a particular
client. Without such information, the
Commission cannot readily determine
whether all the calls pertain to a
particular telemarketing campaign the
Commission is seeking information
about or if the calls are for an unrelated
seller and telemarketing campaign.

The ability to associate relevant call
detail records with information on the
nature and content of the call is also
critical for inbound telemarketing
campaigns. Although many such calls
are exempt from the TSR under
§310.6(b)(4) through (b)(6), the
exemptions do not apply to all inbound
telemarketing calls and many such calls
must still comply with the TSR.48
Telemarketers frequently claim the
voice provider’s records of their
inbound calls (when they exist) do not
uniformly reflect calls that would be
subject to the TSR. For example, they
claim the voice providers’ records of
inbound calls include customer service

47 Voice providers frequently state that their call
detail records contain the calling number, or the
phone number that actually placed the call, but
they do not have information on the name that the
telemarketer chooses to submit to the call
recipient’s caller identification service, which
provides caller identification name information to
the call recipient.

4816 CFR 310.6(b)(5) and (6) (e.g., inbound
telemarketing calls regarding prize promotions,
investment opportunities, and debt relief services,
among others, are excluded from the inbound
telemarketing exemption).

calls that would be exempt from the
TSR.

Sellers or telemarketers are in the best
position to have information about their
telemarketing calls. Thus, the
Commission proposes new
recordkeeping requirements that require
sellers and telemarketers to retain
records of this information. Such
records are important in enabling the
Commission to ascertain what sections
of the TSR apply to their telemarketing
campaigns and whether the
telemarketing campaigns are compliant
with the TSR.

The Commission also proposes to
clarify existing recordkeeping
requirements to address telemarketers’
and sellers’ frequent assertion that the
TSR does not apply to their
telemarketing campaigns because one of
the TSR exemptions applies. Commonly
asserted defenses to the FTC’s law
enforcement actions include that the
calls were sales calls to business entities
and not consumers, the seller or
telemarketer has an EBR or EWA to
make calls to consumers registered on
the DNC Registry, or the seller has an
express agreement, in writing,
authorizing that particular seller to
place robocalls to a consumer. Another
frequently asserted defense is the
consumer never requested to be placed
on the entity-specific do-not-call list,
made the request only after the
telemarketing call had been made, or the
consumer had asked to be placed on the
entity-specific do-not-call list for one
seller but the telemarketer had made
subsequent calls on behalf of a different
seller.

While the Commission has amended
the TSR to address some of these
defenses, making clear the seller or
telemarketer bears the burden of
proof,49 some sellers and telemarketers
still assert the defense in response to
law enforcement inquiries even if their
records are incomplete. For example, in
some instances, the telemarketer’s
purported proof of a consumer’s express
written agreement is simply a list of the
consumers’ IP addresses and
timestamps of the purported agreement.
The Commission does not believe that
information is sufficient proof to
demonstrate a consumer has provided
express written agreement to receive
robocalls or to receive outbound
telemarketing calls when a consumer
has placed her phone number on the
FTC’s DNC Registry. Thus, in addition
to proposing new recordkeeping
requirements, the Commission also
proposes amending existing

49 See, e.g., 2015 TSR Amendments, 80 FR at
77555-56.
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recordkeeping provisions to provide
further guidance and clarification on the
type of information necessary to assert
an applicable affirmative defense.

D. Public Comments on Recordkeeping

In 2014, the Commission embarked on
a regulatory review of the TSR, in which
it sought feedback on a number of issues
including the existing recordkeeping
requirements.5° It raised some of the
challenges the Commission has faced in
bringing enforcement actions under the
TSR, including the difficulty in
obtaining call detail records, and sought
feedback on whether the current
recordkeeping requirements are
sufficient for law enforcement agencies
to enforce the Rule’s DNC provisions.51
Specifically, the Commission raised the
possibility of requiring sellers and
telemarketers to “‘retain records of the
telemarketing calls they have placed” to
address the Commission’s ongoing law
enforcement challenges. It asked for
public comments on: (1) The cost and
burden that the lack of such a
requirement imposed on law
enforcement and consumers, (2) the cost
and burden such a provision would
impose, particularly for small
businesses, and (3) whether there is an
alternative solution that would reduce
the law enforcement challenges and
minimize the burden on industry.52

The Commission received comments
from other state and federal law
enforcement agencies confirming the
problems the Commission has
experienced in enforcing the TSR are
not unique to the agency.>3 The
Department of Justice (“DOJ”’) cited
“extreme difficulties” in obtaining call
records from voice providers that
provide usable information because they
“may contain, among other things, non-
telemarketing calls” or calls by
telemarketers for other clients not
targeted in the investigation.># DOJ also
argued the burden of keeping call detail
records would be “slight” since
“computer data storage prices are no
longer an obstacle to maintaining
records,” and stated it is ‘“‘confident that
most, if not all, reputable sellers and
telemarketers currently maintain

50 See 2014 TSR Rule Review, 79 FR 46732,
46735 (Aug. 11, 2014).

51]d.

52 ]d. at 46738.

53 The public comments submitted in response to
the 2014 TSR Rule Review are available at https://
www.ftc.gov/policy/public-comments/2014/08/
initiative-578 (last visited Jan. 31, 2022).

54DOJ, No. 00111, at 1. DOJ notes that multiple
defendants have “asserte[d] as a defense the
inaccuracies of their own telemarketing call
records.” Id. (emphasis in original).

accurate records of their outbound
calls.” 55

The National Association of Attorneys
General (“NAAG”) stated in its
experience subpoenas to voice providers
are “‘time-consuming and frequently
fruitless,” with those served on offshore
voice providers going unanswered and
U.S. voice providers either refusing to
provide the records or requesting an
“exorbitant fee for doing so.” 36 NAAG
also argued “‘savings realized by
telemarketers” from modern dialing
technologies “should not be realized at
the expense of law enforcement’s
resources and consumer protection.” 57

Consumer advocacy groups concurred
that requiring the retention of outbound
call detail records would benefit
consumers. The National Consumer Law
Center, Consumer Federation of
America, Americans for Financial
Reform, Consumers Union, Consumer
Action, Consumer Federation of
California, The Maryland Consumer
Rights Coalition, National Association
of Consumer Advocates, U.S. PIRG,
Virginia Citizens Consumer Council,
and Consumer Assistance Council, Inc.
of Cape Cod and the Islands
(collectively, “NCLC, et al.”’) submitted
a joint comment supporting a
recordkeeping requirement for all
outbound telemarketing calls, and
further advocating sellers and
telemarketers should also be required to
record the entirety of all completed calls
so it is possible to examine the “overall
net impression” of the representations
made to determine if they are unfair or
deceptive.58 AARP argued that in
addition to call detail records, sellers
and telemarketers should also maintain
complete recordings of calls to “‘ease the
burden on federal and state enforcers as
well as make it easier for citizens to
bring private cases.” 59 Another
commenter also noted “TCPA plaintiffs
would benefit from companies keeping
internal records.” 6°

Industry comments generally opposed
any mandatory requirement to maintain
call detail records, arguing that
imposing such a requirement would be
overly burdensome, particularly for
small businesses.® None of the industry
comments, however, provided concrete
information or data on the costs

55Id. at 2.

56 NAAG, No. 00117, at 11-12.

57 Id. at 12.

58 NCLC et. al., No. 00110, at 10.

59 AARP, No.00097, at 5.

60 West Italian, No. 00113, at 3.

61 See, e.g., Professional Association for Customer
Engagement (“PACE”), No. 00107, at 5; American
Bankers Insurance Association (“ABIA”), No.
00106, at 1, 3; National Automobile Dealers
Association (“NADA”), No. 00112, at 2.

associated with requiring telemarketers
to maintain call detail records, nor did
they suggest any alternative solutions
that address the Commission’s law
enforcement challenges while
minimizing the burden on industry.

Additionally, a few industry
comments confirmed some businesses
are already requiring telemarketers to
retain call detail records in the regular
course of business.®2 Notably, the
Association of Magazine Media
(“MPA”) supported requiring
“telemarketers to retain their own call
records” as a “reasonable and workable
approach.” 63 MPA also stated “[s]ome
magazine publishers are currently
requiring third party telemarketing
providers to maintain outbound call
records for three years,” and argued
recordkeeping requirements would
provide “an added layer of transparency
that further blocks opportunities for
fraudulent behavior.” 64

E. The Business-to-Business Exemption

The Original TSR included an
exemption for B2B calls other than B2B
calls that sold office and cleaning
supplies.65 The Commission decided
not to exempt from the TSR B2B calls
that sold office and cleaning supplies
because, in the Commission’s
experience, those calls were “by far the
most significant business-to-business
problem” at the time.66 The
Commission also commented it would
“reconsider that position if additional
business-to-business telemarketing
activities become problems after the
Final Rule has been in effect.” 67

In 2003, the Commission reconsidered
the scope of the B2B exemption and
issued a Notice of Proposed Rulemaking
that would require B2B sales of internet
or web services to also comply with the
TSR.68 The Commission explained the
sale of these services had “increased
dramatically” and these product areas

62 See American Resort Development Association
(“ARDA"), N0.00100, at 7; Association of Magazine
Media (“MPA”), No. 00116, at 4.

63 MPA, No. 00116, at 4.

64 ]d.

65 Original TSR, 60 FR at 43867.

66 Original TSR at 43861.

67 Id.

68 2002 notice of proposed rulemaking, 67 FR at
4500. “internet Services” meant any service that
allowed a business to access the internet, including
internet service providers, providers of software
and telephone or cable connections, as well as
services that provide access to email, file transfers,
websites, and newsgroups. Id. “Web services’ was
defined as “designing, building, creating,
publishing, maintaining, providing, or hosting a
website on the internet.” Id. The Commission
intended for the term internet services to
encompass any and all services related to accessing
the internet and the term web services to
encompass any and all services related to operating
a website. Id.
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“ha[d] emerged as one of the leading
sources of complaints.”” 69 The
Commission ultimately decided not to
modify the B2B exemption because the
Commission wanted to “move
cautiously so as not to chill innovation
in the development of cost-efficient
methods for small businesses to join in
the internet marketing revolution.” 79
The Commission again noted it would
“‘continue to monitor closely” the B2B
telemarketing practices in this area and
“may revisit the issue in subsequent
Rule Reviews should circumstances
warrant.” 71

Since 2003, the Commission has
continued to see businesses harmed by
deceptive B2B telemarketing. Deceptive
B2B telemarketing comes in many
forms,?2 including schemes that sell
business directory listings,”® web
hosting or design services,”# search

69 ]d. at 4531.

702003 TSR Amendments 68 FR at 4663.

711d.

72 A 2018 survey conducted by the Better
Business Bureau revealed that the same scams that
harm consumers, such as tech support scams and
imposter scams, also harm small businesses, and
that 57% of scams that impact small businesses are
perpetrated through telemarketing. Better Business
Bureau, Scams and Your Small Business Research
Report, at 9-10 (June 2018), available at https://
www.bbb.org/SmallBizScams (last visited Jan. 31,
2022).

73 See, e.g., FTC v. Your Yellow Book Inc., No.
14—cv-786-D (W.D. Ok. July 24, 2014), available at
https://www.ftc.gov/system/files/documents/cases/
140807youryellowbookecmpt.pdf (last visited Jan.
31, 2022); FTC v. OnlineYellowPagesToday.com,
Inc., No. 14—cv-0838 RAJ (W.D. Wa. June 9, 2014),
available at https://www.ftc.gov/system/files/
documents/cases/
140717onlineyellowpagescmpt.pdf (last visited last
visited Jan. 31, 2022); FTC v. Modern Tech. Inc., et.
al., No. 13—cv—8257 (Nov. 18, 2013) available at
https://www.ftc.gov/sites/default/files/documents/
cases/131119yellowpagescmpt.pdf (last visited Jan.
31, 2022); FTC v. 6555381 Canada Inc. d/b/a Reed
Publishing, No. 09—cv—3158 (N.D. Ill. May 27, 2009)
available at https://www.ftc.gov/sites/default/files/
documents/cases/2009/06/090602reedcmpt. pdf
(last visited Jan. 31, 2022); FTC v. 6654916 Canada
Inc. d/b/a Nat’l. Yellow Pages Online, Inc., No. 09—
cv-3159 (N.D. Ill. May 27, 2009), available at
https://www.ftc.gov/sites/default/files/documents/
cases/2009/06/090602nypocmpt.pdf (last visited
Jan. 31, 2022); FTC v. Integration Media, Inc., No.
09—cv—3160 (N.D. Ill. May 27, 2009), available at
https://www.ftc.gov/sites/default/files/documents/
cases/2009/06/090602goamcmpt.pdf (last visited
Jan. 31, 2022); FTC v. Datacom Mktg. Inc., et. al.,
No. 06—cv-2574 (N.D. Ill. May 9, 2006), available
at https://www.ftc.gov/sites/default/files/
documents/cases/2006/05/060509datacom
complaint.pdf (last visited Jan. 31, 2022); FTC v.
Datatech Commc’ns, Inc., No. 03—cv—6249 (N.D. I
Aug. 3, 2005) (filing amended complaint), available
at https://www.ftc.gov/sites/default/files/
documents/cases/2005/08/
050825compdatatech.pdf (last visited Jan. 31,
2022); FTC v. Ambus Registry, Inc., No. 03—cv—1294
RBL (W.D. Wa. June 16, 2003), available at https://
www.ftc.gov/sites/default/files/documents/cases/

2003/07/ambuscomp.pdf (last visited Jan. 31, 2022).

74 See FTC v. Epixtar Corp., et. al., No. 03—cv—
8511(DAB) (S.D.N.Y. Nov. 3, 2003), available at
https://www.ftc.gov/sites/default/files/documents/

engine optimization services,”® and
market-specific advertising
opportunities,”® as well as schemes that
impersonate the government.”? For
example, some of these schemes were
the subject of a coordinated FTC-led
crackdown on scams targeting small
businesses, called “Operation Main
Street,” announced in June of 2018.78
The Commission believes it is now time
to reassess the B2B exemption and
address problems associated with B2B
telemarketing.

The Commission is issuing an ANPR
that seeks comments on the B2B
exemption generally, including
comments addressing whether the
Commission should remove the
exemption entirely.”® The Commission
recognizes requiring all B2B calls to
comply with all TSR requirements
would be a significant change that will
require careful consideration.8® While
that process is underway, the
Commission proposes in this NPRM to
require all B2B telemarketing calls to
comply with the TSR’s existing

cases/2003/11/031103comp0323124.pdf (last
visited Jan. 31, 2022); FTC v. Mercury Marketing of
Delaware, Inc., No. 00—cv—-3281 (E.D. Pa. Aug. 12,
2003) (filing for an Order to Show Cause Why
Defendants Should Not be Held in Contempt),
available at https://www.ftc.gov/sites/default/files/
documents/cases/2003/08/030812contempmercury
marketing.pdf (last visited Jan. 31, 2022).

75 See, e.g., FTC v. Pointbreak Media, LLC, No.
18—cv—61017-CMA (S.D. Fla. May 7, 2018),
available at https://www.ftc.gov/system/files/
documents/cases/matter 1723182 _pointbreak
complaint.pdf (last visited Jan. 31, 2022); FTCv.
7051620 Canada, Inc. No. 14—cv—22132 (S.D. Fla.
June 9, 2014), available at https://www.ftc.gov/
system/files/documents/cases/
140717nationalbusadcmpt.pdf (last visited Jan. 31,
2022).

76 See, e.g., FTC v. Production Media Co., No. 20—
cv—00143-BR (D. Or. Jan. 23, 2020), available at
https://www.ftc.gov/system/files/documents/cases/
production_media_complaint.pdf (last visited Jan.
31, 2022).

77 See, e.g., FTC v. DOTAuthority.com, No. 16—
cv—-62186 (S.D. Fla. Sept. 13, 2016) available at
https://www.ftc.gov/system/files/documents/cases/
162017dotauthoriity-cmpt.pdf (last visited Jan. 31,
2022); FTCv. D & S Mktg. Solutions LLC, No. 16—
cv—01435-MSS—-AAS (M.D. Fla. June 6, 2016),
available at https://www.ftc.gov/system/files/
documents/cases/160621dsmarketingcmpt.pdf (last
visited Jan. 31, 2022).

78 See Press Release, FTC, BBB, and Law
Enforcement Partners Announce Results of
Operation Main Street: Stopping Small Business
Scams Law Enforcement and Education Initiative
(June 18, 2018), available at https://www.ftc.gov/
news-events/press-releases/2018/06/ftc-bbb-law-
enforcement-partners-announce-results-operation-
main (last visited Jan. 31, 2022).

79 The ANPR is published elsewhere in this issue
of the Federal Register.

80 Among other things, it would require
telemarketers to ensure their recordkeeping systems
comply with the TSR’s requirements, pay fees to
access the National Do Not Call Registry, and
provide mandatory disclosures in telemarketing
calls. See, e.g., 16 CFR 310.3(a)(1) (required
disclosures); 310.5 (recordkeeping requirements);
310.8 (fee for access to the Do Not Call Registry).

prohibitions on misrepresentations
articulated in § 310.3(a)(2) and (4).

When the Commission issues a rule
prohibiting deceptive practices pursuant
to the Telemarketing Act, the
Commission assesses whether the rule
prohibits conduct that involves a
material representation likely to mislead
consumers acting reasonably under the
circumstances.8 When the Commission
included the prohibition on specific
material misrepresentations 82 in
§310.3(a)(2) of the original TSR, the
Commission identified these particular
misrepresentations ‘‘based on
established case law and the
Commission’s policy statement on
deception.” 83 The prohibition in
§ 310.3(a)(4) on making false or
misleading statements to induce any
person to pay for goods or services or
induce a charitable contribution was
included to prohibit sellers ““from
gaining access to consumers’ money
through false and misleading
statements.” 8¢ The prohibitions in
§310.3(a)(2) and (4) have been critical
tools in the Commission’s efforts to
combat deceptive telemarketing.

The Commission is of the view that
requiring B2B calls to comply with
these provisions should not impose any
burden on the telemarketing industry
because Section 5 of the FTC Act
generally prohibits telemarketers from
making misrepresentations when they
sell products or solicit charitable
contributions.85 As noted above, the
Comimission is not, at this time,
proposing B2B sellers and telemarketers
comply with other provisions of the
TSR, such as the TSR’s recordkeeping
requirements, or the requirements that

81 See 15 U.S.C. 6102(a); 2003 TSR Amendments,
68 FR at 4612. The Commission assesses abusive
telemarketing practices using its traditional
unfairness analysis. See, e.g., 2013 Notice of
Proposed Rulemaking, 78 FR 41201 (July 9, 2013).

82310.3(a)(2) prohibits, among other things,
misrepresenting: The total cost to purchase a good
or service, material restrictions on the use of the
good or service, material aspects of the central
characteristics of the good or service, material
aspects of the seller’s refund policy, or the seller’s
affiliation with or endorsement by any person or
government agency. See 16 CFR 310.3(a)(2)(i)
through (vii).

83 Original TSR at 43848. The Commission added
§310.3(a)(2)(x) in 2010. 2010 TSR Amendments, 75
FR at 48498. This section contains prohibitions
“related to the sale of debt relief services,” which
the Commission also determined are likely to be
material and misleading.

84]d. at 43851. The Commission created a broad
prohibition to “provide[ ] law enforcement with
flexibility to address new ways that sellers and
telemarketers engaged in fraud might attempt to
take consumers’ money.” Id.

8515 U.S.C. 45(a)(1).
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sellers and telemarketers access the Do
Not Call Registry and pay fees.86

IIL. Proposed Revisions

The Commission proposes amending
the §310.5 recordkeeping provisions to
require sellers and telemarketers to
maintain additional records of their
telemarketing activities. The proposed
amendments identify specific records
that, in the Commission’s law
enforcement experience, are difficult for
the Commission to obtain if the
telemarketer or seller does not maintain
these records, but are necessary for the
Commission to ensure compliance with
the TSR.

The proposed amendments also
clarify certain of the existing
recordkeeping requirements by
providing additional guidance to sellers
and telemarketers regarding what the
Commission considers a complete
record and the penalties for failing to
keep such records. In developing the
proposed amendments, the Commission
carefully considered the types of records
sellers and telemarketers likely keep in
the ordinary course of business, any
additional burden the proposed
amendments would impose, and the
types of records the Commission
considers necessary to enforce the TSR.

The Commission also proposes
amending the exemption for B2B
telemarketing calls in § 310.6(b)(7) to
require all such calls to comply with
§310.3(a)(2) and (4). The proposed
amendments would provide businesses
the same protections the TSR provides
consumers against misrepresentations.
Finally, the Commission proposes
adding a definition of “previous donor”
to effectuate its original intent in the
2008 TSR Amendments.

The Commission invites written
comments on the proposed
amendments, and in particular, seeks
answers to the questions set forth in
Section IV below. The written
comments will assist the Commission in
determining whether to implement the
proposed amendments and whether the
amendments as proposed strike an
appropriate balance between the goal of
protecting consumers from deceptive
and abusive telemarketing and harm
from imposing compliance burdens.

A. New Recordkeeping Requirements

The proposed amendments require
sellers and telemarketers to retain new
categories of information the
Commission considers necessary for it
to pursue law enforcement actions

86 See 16 CFR 310.5 (recordkeeping
requirements); § 310.8 (fee for access to the Do Not
Call Registry).

against those who have violated the
TSR. Specifically, the proposed
amendments require the retention of the
following new categories: (1) A copy of
each unique prerecorded message; (2)
call detail records of telemarketing
campaigns; (3) records sufficient to
show a seller has an established
business relationship with a consumer;
(4) records sufficient to show a
consumer is a previous donor to a
particular charitable organization; (5)
records of the service providers a
telemarketer uses to deliver outbound
calls; (6) records of a seller or charitable
organization’s entity-specific do-not-call
registries; and (7) records of the
Commission’s DNC Registry that were
used to ensure compliance with this
Rule.87

1. Section 310.5(a)(1)—Substantially
Different Advertising Materials and
Each Unique Prerecorded Message

Section 310.5(a)(1) currently requires
sellers and telemarketers to keep records
of ““all substantially different
advertising, brochures, telemarketing
scripts, and promotional materials.” The
proposed amendments to § 310.5(a)(1)
would require telemarketers and sellers
to also keep a copy of each unique
prerecorded message they use in
telemarketing, including each call a
telemarketer makes using soundboard
technology.88 In the FTC’s law
enforcement experience, records of each
unique prerecorded message are
necessary for the Commission to ensure
compliance with the TSR. The
Commission does not believe keeping
copies of each unique robocall will be
unduly burdensome because the
recordings are typically of short
duration. For calls utilizing soundboard
technology, the Commission is mindful
such calls may be of longer duration
than a typical robocall. As such, the
Commission seeks comment on the
burden that may be imposed by
requiring sellers or telemarketers to
keep each unique prerecorded message
involving the use of soundboard
technology, including how many
telemarketers employ soundboard

87 As discussed in Sections III.A.3 and II.A.4, the
proposed amendments requiring records of EBR or
previous donor status will only apply if a seller or
telemarketer intends to assert that a consumer has
an EBR with the seller or is a previous donor to a
particular charitable organization.

88 Soundboard technology is technology that
allows a live agent to communicate with a call
recipient by playing recorded audio snippets
instead of using his or her own live voice. See FTC
Staff Opinion Letter on Soundboard Technology, at
1 (Nov. 10, 2016), available at https://www.ftc.gov/
system/files/documents/advisory_opinions/letter-
lois-greisman-associate-director-division-marketing-
practices-michael-bills/161110staffopsound
boarding.pdf (last visited Jan. 31, 2022).

technology in telemarketing, how many
calls they make using soundboard
technology, the average duration of each
call, and whether the telemarketer
typically keeps recordings of such calls
in the ordinary course of business.89

The proposed amendments also
clarify a copy of each substantially
different advertising, brochure,
telemarketing script, promotional
material, and each unique robocall
constitutes one record, and failure to
keep one substantially different version
of such records is one violation of the
TSR.90 This provision applies to each
telemarketing script, including robocall
and upsell scripts. Telemarketers or
sellers would be required to keep such
records for 5 years from the date the
record is no longer used in
telemarketing. The Commission is
proposing to modify this time period so
it dates from the time the record is no
longer in use to account for the
possibility the advertisement may be in
use for more than 5 years, which would
exceed the proposed recordkeeping time
period.

2. §310.5(a)(2)—Call Detail Records

As discussed above, the Commission
frequently has difficulty obtaining the
call detail and other records of a seller
or telemarketer’s telemarketing
activities.?91 Ensuring the availability of
such records is necessary to enable the
Commission to adequately determine
whether the telemarketer or seller is
complying with the TSR.92

To address these problems, the
Commission proposes to amend the TSR
to add § 310.5(a)(2), which would
require the retention of call detail
records. Such call detail records
include, for each call a telemarketer
places or receives, the calling number;
called number; time, date, and duration
of the call; and the disposition of the
call, such as whether the call was
answered, dropped, transferred, or
connected. If the call was transferred,
the record should also include the
phone number or IP address the call was
transferred to as well as the company
name, if the call was transferred to a
company different from the seller or
telemarketer that placed the call.

The proposed addition of § 310.5(a)(2)
would require the retention of other
records that help identify the nature and
purpose of each call including: (1) The
identity of the telemarketer who placed
or received each call; (2) the seller or

89 See infra Section IV.B.4.

90 See infra Section III.B.6 (clarifying that a failure
to keep one record constitutes one violation of the
TSR).

91 See supra Section I1.C

92 See supra Section I1.C-D.


https://www.ftc.gov/system/files/documents/advisory_opinions/letter-lois-greisman-associate-director-division-marketing-practices-michael-bills/161110staffopsoundboarding.pdf
https://www.ftc.gov/system/files/documents/advisory_opinions/letter-lois-greisman-associate-director-division-marketing-practices-michael-bills/161110staffopsoundboarding.pdf
https://www.ftc.gov/system/files/documents/advisory_opinions/letter-lois-greisman-associate-director-division-marketing-practices-michael-bills/161110staffopsoundboarding.pdf
https://www.ftc.gov/system/files/documents/advisory_opinions/letter-lois-greisman-associate-director-division-marketing-practices-michael-bills/161110staffopsoundboarding.pdf
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charitable organization for which the
telemarketing call is placed or received;
(3) the good, service, or charitable
purpose that is the subject of the call; (4)
whether the call is to a consumer or
business, utilizes robocalls, or is an
outbound call; and (5) the telemarketing
script(s) and robocall (if applicable) that
was used in the call. Finally, proposed
§ 310.5(a)(2) would require the retention
of records regarding the caller ID
transmitted if the call was an outbound
call, including the name and phone
number that was transmitted, and
records of the telemarketer’s
authorization to use the phone number
and name that was transmitted.

As stated above, the proposed
addition of § 310.5(a)(2) is necessary for
the Commission to determine whether
the TSR applies to the calls in the
telemarketing campaign and which
particular sections of the TSR the seller
and telemarketer must comply with for
that particular telemarketing
campaign.93

Although some consumer advocates
recommended telemarketers and sellers
should also be required to retain
recordings of all their telemarketing
calls,®4 the Commission believes at this
time, it would be overly burdensome to
require retention of call recordings of
each telemarketing call, particularly for
small businesses. Requiring
telemarketers and sellers to retain
records of the substantially different
telemarketing script(s) and unique
robocall used in each call should
provide the Commission with sufficient
information regarding the content of the
call, thus striking an appropriate
balance between the Commission’s
interest in ensuring compliance with the

93 See supra Section II.C.

94 See NCLC, No. 00110, at 10 (recommending
that sellers keep recordings of all outbound calls);
AARP, N0.00097, at 5 (same). In response to the
FTC’s Advance Notice of Proposed Rulemaking
Concerning the Use of Prenotification Negative
Option Plans, 84. FR 52393 (Oct. 2, 2019), a number
of state attorneys general (“State AGs”) submitted
a comment requesting amendments to the TSR to
address negative option offers. Specifically, the
State AGs suggested that for all negative option
offers, sellers and telemarketers should “record the
entire transaction and retain it for a specified period
of time and provide a full refund if the consumer
[complains] of unauthorized charges, unless the
company is able to provide the consumer with the
recording of the phone call establishing the
consumer’s affirmative consent to be charged.” See
State AGs’ Comment (#0082—-0012), available at
https://www.regulations.gov/comment/FTC-2019-
0082-0012 (last visited Jan. 31, 2022). For the
reasons stated above and the reasons stated in
Section IV.C of the Advance Notice of Proposed
Rulemaking that the Commission is issuing
simultaneously with this NPRM, the Commission
does not believe imposing this requirement is
necessary.

TSR and avoiding the imposition of
unnecessary burdens on businesses.

The Commission also believes
implementing this new provision
should not be overly burdensome for
telemarketers or sellers since the cost of
electronic storage is decreasing over
time.95 Additionally, given the
prevalent use of technology such as
autodialers in telemarketing campaigns,
the Commission believes telemarketers
likely already prepare similar call detail
records in the regular course of business
and can do so in an automated fashion.
For the categories of information that
may not be generated in an automated
fashion, such as records of which script
was used in the telemarketing calls, the
seller’s identity, or other information
regarding the content of the call, the
Commission believes telemarketers
should be able to create a record of this
information without much difficulty.
For example, if the script contains
information about the identity of the
seller and the product or service being
sold or the charitable purpose for which
contributions are being solicited, the
telemarketer or seller need only keep
records of which telemarketing script is
used for a particular telemarketing
campaign.

3. §310.5(a)(5)—Established Business
Relationship

As discussed above, the Commission
proposes adding § 310.5(a)(5) to further
clarify what records a seller must keep
in order to “demonstrate that the seller
has an established business
relationship” with a consumer.
Specifically, for each consumer with
whom a seller asserts it has an
established business relationship, the
seller must keep a record of the name
and last known phone number of that
consumer, the date the consumer
submitted an inquiry or application
regarding that seller’s goods or services,
and the goods or services inquired
about.?6 The Commission does not
believe adding this provision to the
recordkeeping requirements will impose
any significant burdens on sellers or
telemarketers because sellers or

95 For example, electronic storage can cost $.74
per gigabyte for onsite storage including hardware,
software, and personnel costs. See Gartner, Inc. “IT
Key Metrics Data 2020: Infrastructure Measures—
Storage Analysis.” Gartner December 18, 2019.

96 A seller may also show it has an established
business relationship with a consumer if that
consumer purchased, rented, or leased the seller’s
goods or services or had a financial transaction with
the seller during the 18 months before the date of
the telemarketing call. The Commission is
modifying the existing recordkeeping provisions to
state that records of existing customers should also
include the date of the financial transaction to
establish EBR under these circumstances. See infra
Section III.B.3.

telemarketers must already collect and
use this information to ensure they are
complying with the requirements of this
affirmative defense. They are only being
asked to retain the records
demonstrating their compliance.

4. §310.5(a)(6)—Previous Donor

Similar to the EBR requirements
described above, the Commission also
proposes adding § 310.5(a)(6) to clarify
that if a telemarketer intends to assert a
consumer is a previous donor to a
particular non-profit charitable
organization,9” the telemarketer must
keep a record, for each such consumer,
of the name and last known phone
number of that consumer, and the last
date the consumer donated to the
particular non-profit charitable
organization. The Commission does not
believe this provision will impose any
new burdens on telemarketers since this
is information a non-profit charitable
organization already keeps and
telemarketers that comply with the TSR
will likely seek this information in the
ordinary course of business.

5. § 310.5(a)(9)—Other Service Providers

The Commission proposes including a
new record keeping requirement in
§ 310.5(a)(9) requiring sellers and
telemarketers to keep records of all
service providers the telemarketer uses
to deliver outbound calls in each
telemarketing campaign. Such service
providers include, but are not limited
to, voice providers, autodialers, sub-
contracting telemarketers, or
soundboard technology platforms. The
Commission does not intend for this
provision to include every voice
provider involved in delivering the
outbound call, but limits this provision
to the service providers with which the
seller or telemarketer has a business
relationship. For each such entity, the
seller or telemarketer must keep records
of any applicable contracts, the date the
contract was signed, and the time period
the contract is in effect.

The Commission also proposes that
the seller or telemarketer maintain such
records for five years from the date the
contract expires or five years from the
date the telemarketing activity covered
by the contract ceases, whichever is
shorter. The Commission proposes that
the telemarketer or seller maintain such
records for that specified time period to
provide the Commission and other law
enforcement agencies sufficient time to
complete any investigation of
noncompliance. Such information is

97 The Commission also proposes adding a new
definition of “previous donor.” See supra Section
ILA.


https://www.regulations.gov/comment/FTC-2019-0082-0012
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necessary for the Commission to
determine whether any other entities
assisted and facilitated in violating the
TSR. The Commission calculates the
five-year period from the date the
contract expires or the date the
telemarketing activity ceases rather than
the date the contract was signed to
account for the possibility the contract
could be of long-standing duration. The
Commission does not believe this
requirement is overly burdensome
because telemarketers and sellers likely
keep such records in the ordinary
course of business.

6. §§310.5(a)(10) and (11)—DNC and
Entity-Specific DNC

The NPRM also includes two new
provisions requiring telemarketers and
sellers to maintain for five years records
related to the entity-specific do-not-call
registry and the FTC’s DNC Registry. For
the entity-specific do-not-call registry,
the Commission proposes requiring
telemarketers and sellers to retain
records of: (1) The consumer’s name, (2)
the phone number(s) associated with the
DNC request, (3) the seller or charitable
organization from which the consumer
does not wish to receive calls, (4) the
telemarketer that made the call; (5) the
date the DNC request was made; and (6)
the good or service being offered for sale
or the charitable purpose for which
contributions are being solicited.

For the FTC’s DNC Registry, the
Commission proposes requiring
telemarketers or sellers to keep records
of every version of the FTC’s DNC
Registry the telemarketer or seller
downloaded to ensure compliance with
the TSR. The Commission does not
believe these two proposed
recordkeeping requirements impose a
substantial burden on the telemarketer
or seller since telemarketers complying
with the TSR already keep such records
in the ordinary course of business to
avail themselves of the TSR’s safe
harbor provisions.98

The Commission, however, invites
public comment on whether and for
how long telemarketers and sellers
maintain records in the ordinary course
of business of every version of the FTC’s
DNC Registry they access to comply
with the TSR’s safe harbor rules, and if
not, whether requiring them to do so
would be overly burdensome. The
Commission also invites comment from
other law enforcement agencies and any
other interested parties regarding
whether a record of the name of the
telemarketer or seller who accessed the
registry, the subscription account
number used to access the registry, the

9816 CFR 310.4(b)(3)(iii) and (b)(3)(iv).

telemarketing campaign for which it
was accessed, and the date of access
would suffice to ensure telemarketers
and sellers are complying with the
TSR.99

B. Modification of Existing
Recordkeeping Requirements

1. Time Period To Keep Records

In this NPRM, the Commission
proposes changing the time period
telemarketers and sellers must keep
records from two years to five years
from the date the record is made, except
for § 310.5(a)(1) and (9), which require
retention of records for five years from
the date such records are no longer in
use.100 The Commission is proposing to
change the time period from two years
to five years because the Commission
needs adequate time to complete its
investigations of non-compliance with
the TSR. Given the additional
complexities of identifying the
telemarketer and seller responsible for
particular telemarketing campaigns and
gathering the necessary evidence, two
years is no longer a sufficient amount of
time for the Commission to fully
complete its investigations of
noncompliance. Given the decreasing
cost of data storage, the Commission
does not believe changing the length of
time sellers and telemarketers are
required to keep records will be unduly
burdensome.

2. §310.5(a)(3)—Prize Recipients

The TSR currently requires
telemarketers and sellers to retain the
“name and last known address” of each
prize recipient.101 The Commission is
proposing to modify this provision also
to require sellers and telemarketers to
retain the last known telephone number
and the last known physical or email
address for each prize recipient.102 The
Commission is proposing this change to
reflect current business practices in
communicating with customers. The
Commission does not believe retention
of such records is unduly burdensome
since telemarketers and sellers likely
keep such information in the regular
course of business.

99 See infra Section IV.B.9.

100 The records covered by these two sections
include advertising materials and the service
providers who assisted in outbound telemarketing,
respectively. See supra Sections III.A.1 and IILA.5.

10116 CFR 310.5(a)(2).

102 The Commission proposes to modify the form
of this section so that it aligns with the new
additions to § 310.5(a) but makes no substantive
changes except adding the prize recipient’s last
known phone number and last known physical or
email address as described above.

3. §310.5(a)(4)—Customer Records

The TSR currently requires sellers or
telemarketers to retain the “name and
last known address of each customer,
the goods or services purchased, the
date such goods or services were
shipped or provided, and the amount
paid by the customer for the goods or
services.” 103 To account for the new
requirement telemarketers and sellers
keep records of each consumer with
whom a seller intends to assert it has an
EBR, the Commission proposes
modifying § 310.5(a)(4) to require the
seller or telemarketer to keep records of
the date the customer purchased the
good or service.104 The Commission also
proposes modifying § 310.5(a)(4) to
require the retention of the customer’s
last known telephone number and the
customer’s last known physical address
or email address to account for current
business practices in communicating
with existing customers. Because the
Commission believes sellers likely
already keep records of this information
in the ordinary course of business, the
Commission does not believe these
modifications will cause significant
additional burden.

The Commission recognizes requiring
telemarketers and sellers to retain
information regarding consumers’
names, phone numbers, and either their
email or physical addresses, in
combination with the goods or services
they have purchased, raises privacy
concerns. The Commission emphasizes
telemarketers and sellers have an
obligation under Section 5 of the FTC
Act to adhere to commitments they
make about their information practices,
and take reasonable measures to secure
consumers’ data.105

4. §310.5(a)(8)—Records of Consent

Section 310.5(a)(5) of the TSR
currently requires sellers or
telemarketers to keep records of “[a]ll
verifiable authorizations or records of
express informed consent or express
agreement required to be provided or
received under [the TSR] .” The
Commission proposes modifying this

10316 CFR 310.5(a)(3).

104 The Commission proposes to modify the form
of this section so that it aligns with the new
additions to § 310.5(a) but makes no substantive
changes except adding the date the customer
purchased the good or service, the customer’s last
known phone number, and the customer’s last
known physical or email address as described
above.

105 See generally Federal Trade Commission 2020
Privacy and Data Security Update, available at
https://www.ftc.gov/system/files/documents/
reports/federal-trade-commission-2020-privacy-
data-security-update/20210524_privacy_and_data_
security_annual update.pdf (last visited Jan. 31,
2022).
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requirement to keep records of verifiable
authorizations, express informed
consent or express agreement
(collectively, “consent”) to clarify what
information the Commission believes is
a complete record sufficient for a
telemarketer or seller to assert such an
affirmative defense.106 Specifically, for
each consumer from whom a seller or
telemarketer states it has obtained
consent, the Commission proposes
requiring sellers or telemarketers to
maintain records of that consumer’s
name and phone number, a copy of the
consent requested in the same manner
and format it was presented to that
consumer, a copy of the consent
provided, the date the consumer
provided consent, and the purpose for
which consent was given and received.

For a copy of the consent provided
under § 310.3(a)(3), 310.4(a)(7),
(b)(1)(iii)(B)(2), or (b)(1)(v)(A), a
complete record must include all of the
requirements outlined in those
respective sections. For example, a copy
of the consent provided to receive
prerecorded sales messages under
§310.4(b)(1)(v)(A) must evidence, in
writing: (1) The consumer’s name,
telephone number, and signature; (2) the
consumer states she is willing to receive
prerecorded messages from or on behalf
of a specific seller; (3) the seller
obtained consent only after clearly and
conspicuously disclosing that the
purpose of the written agreement is to
authorize that seller to place
prerecorded messages to that consumer;
and (4) the seller did not condition the
sale of the relevant good or service on
the consumer providing consent to
receive prerecorded messages.

If the telemarketer or seller requested
consent verbally, the copy of consent
requested need not be a recording of the
conversation unless such a recording is
required by another provision of the
TSR. For such consent requests, unless
such a recording is required by another
provision of the TSR, a copy of the
telemarketing script of the request for
consent will suffice as a complete
record. The Commission does not
believe requiring the telemarketer or
seller to keep records of consent
imposes significant additional burden
since it is likely telemarketers and
sellers who comply with the TSR
already keep such records in the
ordinary course of business.

106 See supra Section II.C at 14 (a list of consumer
IP addresses is not a complete record of consent
when the Commission cannot tell the name of the
consumer allegedly providing consent and cannot
know the nature of the purported consent).

5. § 310.5(b)—Format of Records

The NPRM includes a modification to
the formatting requirements for records
that include phone numbers, time, or
duration. For such records, the
Commission proposes to require that
international phone numbers must
comport with the International
Telecommunications Union’s
Recommendation E.164 format and
domestic numbers must comport with
the North American Numbering plan.
For time and duration, the Commission
proposes such records be kept to the
closest whole second, and time must be
recorded in Coordinated Universal Time
(UTC). The Commission does not
believe specifying these format
requirements will cause any undue
burden since the numbering formats are
standard practice across the
telecommunications industry, and the
proposed time and duration formats are
widely used, so sellers and
telemarketers can easily select them
when they set up an automated method
of maintaining call detail records.

6. §310.5(c)—Violation of
Recordkeeping Provisions

The Commission proposes clarifying
that the failure to keep each record
required by § 310.5 in a complete and
accurate manner constitutes a violation
of this Rule. The Commission wants to
state clearly that a violation does not
mean a failure to keep all records, but
instead that failure to keep each
required record constitutes a separate
violation. To do otherwise would create
a perverse incentive for deceptive
telemarketers to choose not to comply
with the recordkeeping provisions when
the only consequence would be liability
for a single violation of the TSR. Such
an outcome would negate the entire
purpose of implementing recordkeeping
requirements.

7. §310.5(d)—Safe Harbor for
Incomplete or Inaccurate Records Kept
Pursuant to §310.5(a)(2)

The Commission proposes including a
safe harbor provision for temporary and
inadvertent errors in keeping call detail
records pursuant to § 310.5(a)(2).
Specifically, a seller or telemarketer
would not be liable for failing to keep
records under § 310.5(a)(2) if it can
demonstrate: (1) It has established and
implemented procedures to ensure
completeness and accuracy of its
records under § 310.5(a)(2); (2) it trained
its personnel in the procedures; (3) it
monitors compliance and enforces the
procedures, and documents its
monitoring and enforcement activities;
and (4) any failure to keep accurate or

complete records under § 310.5(a)(2)
was temporary and inadvertent.

The Commission believes providing a
safe harbor for the recordkeeping
requirements under § 310.5(a)(2) is
appropriate since the process of
maintaining such records will likely be
automated by technology, and
telemarketers and sellers should not be
held liable under this section of the TSR
for brief and inadvertent technological
errors so long as they make good faith
efforts to comply.

8. §310.5(e)—Compliance Obligations

The Commission also proposes
modifying the compliance obligations in
§310.5(e). In the event the seller and
telemarketer fail to allocate
responsibility for maintaining the
required records, the TSR currently
designates which recordkeeping
obligations fall on the telemarketer and
which fall on the seller. The
Commission is proposing to modify the
TSR so that if the seller and
telemarketer fail to allocate
recordkeeping obligations between
themselves, the responsibility for
complying with this Section will fall on
both parties. This would avoid disputes
between sellers and telemarketers over
which party is responsible for
recordkeeping. Also, because the parties
may still allocate the recordkeeping
obligations, the Commission does not
believe modifying this provision would
alter the overall burden of complying
with the TSR; rather, it should
incentivize the parties to delineate
clearly their respective responsibilities.

C. Modification of the B2B Exemption

The Commission proposes narrowing
the B2B exemption to require B2B
telemarketing calls to comply with
§ 310.3(a)(2)’s prohibition on
misrepresentations and § 310.3(a)(4)’s
prohibition on false or misleading
statements. The Commission believes a
prohibition on such deceptive conduct
will protect businesses from illegal
telemarketing without burdening
industry since the FTC Act already
prohibits businesses from making
misrepresentations and false or
misleading statements.

D. New Definitions

The Commission proposes adding a
new definition for the term “previous
donor” to implement the Commission’s
original intent to allow robocalls
soliciting charitable donations on behalf
of a particular non-profit charitable
organization only to consumers who
have an established relationship with
that organization. The proposed
definition also specifies the consumer
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must have made a donation to the non-
profit charitable organization within the
two-year period immediately preceding
the date of the robocall. The
Commission proposes implementing a
time limit for the existence of an
established relationship and chose two
years to account for the possibility that
consumers who donate annually may
not necessarily donate exactly one year
apart (i.e., one year the consumer might
donate in January and the following
year the consumer might not donate
until December). The Commission,
however, seeks public comment on
whether two years is an appropriate
time period to use in determining
whether the consumer has an
established relationship with a
particular organization.

E. Corrections to the Rule

The Commission also proposes five
corrections to the Rule. The first is a
clerical correction to the cross-reference
citations in § 310.6(b)(1), (2), and (3)
changing the cross-references from
§310.4(a)(1) and (7), (b), and (c) to
§310.4(a)(1) and (8), (b), and (c).

The second is modifying the time
requirements in the definition of EBR to
change it from months to days. For
§310.2(q)(1), the time requirement to
qualify for EBR will be modified from
18 months between the date of the
telephone call and financial transaction
to 540 days. For § 310.2(q)(2), the time
requirement to qualify for EBR will be
modified from three months between
the date of the telephone call and the
date of the consumer’s inquiry or
application to 90 days. The Commission
is proposing these modifications to
make the technical calculations of
whether a consumer has an EBR with a
particular seller easier to determine
since the number of days to qualify
would be fixed instead of fluctuating
depending on which months were
applicable.

The third correction is to add an
email address to § 310.7 so state officials
or private litigants can more easily
provide notice to the Commission that
the state official or private litigant
intends to bring an action under the
Telemarketing Act.

The fourth correction is amending
§310.5(a)(7) so it is consistent in form
with the new proposed additions to
§310.5(a). The substantive requirements
of this section will remain the same.

The fifth correction is amending

§ 310.5(f) to remove an extraneous word.

The substantive requirements of this
section will remain the same.

IV. Request for Comment

The Commission seeks comments on
all aspects of the proposed
requirements, including the likely
effectiveness of the proposed
requirements to combat violations of the
TSR and any alternatives to the
proposed requirements. The
Commission also seeks comments on
the estimated burden compliance with
the proposed regulations will impose on
sellers and telemarketers. In their
replies, commenters should provide any
available evidence and data that
supports their position, such as
empirical data on the costs of complying
with the proposed amendments.

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before August 2, 2022. Write
“Telemarketing Sales Rule (16 CFR part
310—NPRM) (Project No. R411001)” on
your comment. Your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including, to the extent
practicable, on the https://
www.regulations.gov website.

Because of the public health
emergency in response to the COVID-19
outbreak and the agency’s heightened
security screening, postal mail
addressed to the Commission will be
subject to delay. We strongly encourage
you to submit your comment online
through the https://www.regulations.gov
website. To ensure the Commission
considers your online comment, please
follow the instructions on the web-
based form.

If you file your comment on paper,
write “Telemarketing Sales Rule (16
CFR part 310—NPRM) (Project No.
R411001)” on your comment and on the
envelope, and mail your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
600 Pennsylvania Avenue NW, Suite
CC-5610 (Annex B), Washington, DC
20580, or deliver your comment to the
following address: Federal Trade
Commission, Office of the Secretary,
Constitution Center, 400 7th Street SW,
5th Floor, Suite 5610 (Annex B),
Washington, DC 20024. If possible,
please submit your paper comment to
the Commission by courier or overnight
service.

Because your comment will be placed
on the publicly accessible website,
https://www.regulations.gov, you are
solely responsible for making sure your
comment does not include any sensitive
or confidential information. In
particular, your comment should not
include any sensitive personal
information, such as your or anyone

else’s Social Security number; date of
birth; driver’s license number or other
state identification number, or foreign
country equivalent; passport number;
financial account number; or credit or
debit card number. You are also solely
responsible for making sure your
comment does not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, your comment should not
include any “trade secret or any
commercial or financial information
which . . . is privileged or
confidential’—as provided by Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2)—
including in particular competitively
sensitive information such as costs,
sales statistics, inventories, formulas,
patterns, devices, manufacturing
processes, or customer names.

Comments containing material for
which confidential treatment is
requested must be filed in paper form,
must be clearly labeled “Confidential,”
and must comply with FTC Rule 4.9(c).
In particular, the written request for
confidential treatment that accompanies
the comment must include the factual
and legal basis for the request, and must
identify the specific portions of the
comment to be withheld from the public
record. See FTC Rule 4.9(c). Your
comment will be kept confidential only
if the General Counsel grants your
request in accordance with the law and
the public interest. Once your comment
has been posted publicly at
www.regulations.gov—as legally
required by FTC Rule 4.9(b)—we cannot
redact or remove your comment from
the FTC website, unless you submit a
confidentiality request that meets the
requirements for such treatment under
FTC Rule 4.9(c), and the General
Counsel grants that request.

Visit the FTC website to read this
document and the news release
describing it. The FTC Act and other
laws the Commission administers
permit the collection of public
comments to consider and use in this
proceeding as appropriate. The
Commission will consider all timely
and responsive public comments it
receives on or before August 2, 2022.
For information on the Commission’s
privacy policy, including routine uses
permitted by the Privacy Act, see
https://www.ftc.gov/site-information/
privacy-policy.

In addition to the issues raised above,
the Commission solicits public
comment on the list of questions below
regarding the costs and benefits of the
proposed amendments. The
Commission requests that comments


https://www.ftc.gov/site-information/privacy-policy
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provide the factual data upon which
they are based. These questions are
designed to assist the public and should
not be construed as a limitation on the
issues on which a public comment may
be submitted.

A. General Questions for Comments

1. What would be the impact
(including any benefits and costs), if
any, of the proposed amendments on
consumers?

2. What would be the impact
(including any benefits and costs), if
any, of the proposed amendments on
individual firms (including small
businesses) that must comply with
them?

3. What would be the impact
(including any benefits and costs), if
any, on industry, including those who
may be affected by the proposed
amendments but not obligated to
comply with the Rule?

4. What changes, if any, should be
made to the proposed amendments to
minimize any costs to consumers or to
industry and individual firms
(including small businesses) that must
comply with the Rule?

5. How would each change suggested
in response to Question 4 affect the
benefits that might be provided by the
proposed amendment to consumers or
to industry and individual firms
(including small businesses) that must
comply with the Rule?

6. How would the proposed
amendments impact small businesses
with respect to costs, profitability,
competitiveness, and employment?
What other burdens, if any, would the
proposed amendments impose on small
businesses, and in what ways could the
proposed amendments be modified to
reduce any such costs or burdens?

7. How many small businesses would
be affected by each of the proposed
amendments?

8. With respect to each of the
proposed amendments, are there any
potentially duplicative, overlapping, or
conflicting federal statutes, rules, or
policies currently in effect?

B. Specific Questions for Comments

1. Is 5 years an appropriate time
period to require telemarketers and
sellers to maintain records? If not, what
is an appropriate time period and why?

2. What are the current practices of
sellers and telemarketers in keeping
records of their telemarketing activities?
How will the proposed amendments
alter the current practices?

3. Is the proposed requirement to
retain a record of each unique robocall
recording used in telemarketing, under
§310.5(a)(1), overly burdensome? If so,

what are the costs or burdens associated
with keeping a record of each unique
robocall recording?

4. What are the costs or burdens
associated with keeping a record of each
call in which soundboard technology is
used? How many telemarketers employ
soundboard technology in
telemarketing? How many calls do
telemarketers make on average in one
year using soundboard technology?
What is the average duration of each call
using soundboard technology? Do
telemarketers typically keep recordings
of such calls in the ordinary course of
business? If so, how long do
telemarketers typically keep such
recordings in the ordinary course of
business?

5. Do the proposed recordkeeping
requirements of 310.5(a)(2) adequately
identify all data categories a
telemarketer or seller should retain from
the call detail records of their
telemarketing activities? If not, what
data categories are missing?
Alternatively, are there data categories
that are overly burdensome or
unnecessary to ensure the telemarketer
and seller are complying with the TSR?
If the data categories are overly
burdensome, is there an alternative
proposal on how a telemarketer or seller
can retain the information from that
data category in a less burdensome
manner?

6. Is the proposed requirement to
identify the robocall recording used in
each call, under § 310.5(a)(2), overly
burdensome? If so, what are the costs or
burdens associated with this
requirement? Is there an alternative
proposal that would still give the
Commission information on what
robocall was used in the call but is less
burdensome for the seller or
telemarketer?

7. Does the proposed amendment to
§ 310.5(a)(8) adequately describe the
information the telemarketer or seller
needs to retain to provide proof of
verifiable authorizations, express
informed consent, or express
agreement? If not, what other
information should the telemarketer or
seller be required to retain to show
proof of verifiable authorizations,
express informed consent, or express
agreement?

8. Does the proposed amendment to
§ 310.5(a)(8) require sufficient records to
demonstrate whether telemarketers or
sellers who obtain preacquired account
information through data pass are
authorized to bill consumers? If not,
what other information should the
telemarketer or seller be required to
retain?

9. Does the proposed amendment to
§ 310.5(a)(8) sufficiently address any
potential harms caused by telemarketers
or sellers using preacquired account
information through data pass? Does it
also sufficiently address any new harms
that have emerged since 2014 caused by
telemarketers or sellers using
preacquired account information
through data pass? If not, what harms
have emerged since 2014? What other
changes should be made to the TSR to
address harms caused by data pass of
preacquired account information?

10. Does the proposed amendment in
§310.5(a)(9) requiring the telemarketer
or seller to retain records of all service
providers a telemarketer uses to deliver
an outbound call provide adequate
guidance on which service providers are
referenced in this provision? If not, is
there an alternative description that
would more accurately provide
guidance on what service providers a
telemarketer or seller would need to
retain records of as required by this
provision? Would such a description be
flexible enough to account for changes
in the telecommunications industry,
including technological developments?

11. Should the Commission require
the telemarketer or seller to retain
records of every version of the
Commission’s DNC Registry that it
downloaded to ensure compliance with
the TSR or would requiring a record of
each instance the telemarketer or seller
accessed the registry, including the date
of access, the subscription account
number used to access, the
telemarketing campaign for which it
was accessed, and the entity that
accessed the registry, be sufficient to
ensure compliance with the TSR?

12. Should the Commission include
the safe harbor provision in § 310.5(d)
for the retention of records identified in
§310.5(a)(2)? Is such a safe harbor
necessary? Alternatively, does the
proposed safe harbor provide adequate
protection to the seller or telemarketer
against mistakes that cannot readily be
prevented? Should the safe harbor
provision apply only to records
identified in § 310.5(a)(2) or should it
also apply to other records required by
§310.57

13. Should sellers and telemarketers
be allowed to decide by contract which
entity is responsible for retaining
records under this Rule? If not, should
both sellers and telemarketers be
required to retain records under this
Rule? Alternatively, should the
Commission specify which entity
should be required to retain specific
categories of records?

14. Should the definition of previous
donor include a two-year time limit
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after which a consumer is no longer
considered a previous donor to a
particular charitable organization? If
not, what is the appropriate amount of
time that can lapse before a consumer
should no longer be considered a
previous donor to a particular charitable
organization?

15. How many calls on average do
sellers and telemarketers make per year?

16. What call detail records do sellers
and telemarketers currently keep?

17. How much do sellers and
telemarketers pay to retain call detail
records on a monthly basis?

18. Are there other costs associated
with creating and preserving call detail
records?

19. How many different prerecorded
messages do sellers and telemarketers
use with their campaigns and what is
the file size of the messages?

20. To what extent do existing
recordkeeping requirements, such as
those found under the Telephone
Consumer Protection Act, overlap with
the proposed rule’s recordkeeping
requirements?

21. Are businesses harmed by
deception in B2B telemarketing? Would
requiring B2B telemarketing to comply
with the TSR’s prohibitions on
misrepresentations and making false or
misleading statements help businesses?

22. Are businesses harmed by B2B
telemarketing in ways not addressed by
the FTC’s past law enforcement work?

23. Would the proposed amendment
to the B2B exemption burden sellers or
telemarketers? If so, in what way, and
what is the burden?

V. Paperwork Reduction Act

The current Rule contains various
provisions that constitute information
collection requirements as defined by 5
CFR 1320.3(c), the definitional
provision within the Office of
Management and Budget (“OMB”’)
regulations implementing the
Paperwork Reduction Act (PRA). 44
U.S.C. chapter 35. OMB has approved
the Rule’s existing information
collection requirements through
September 30, 2022 (OMB Control No.
3084—-0097). The proposed amendments
will make changes in the Rule’s
recordkeeping requirements that will
increase the PRA burden as detailed
below. Accordingly, FTC staff will
submit this notice of proposed
rulemaking and the associated
Supporting Statement to OMB for
review under the PRA.107

The proposed rule contains new
recordkeeping requirements and

107 This PRA analysis focuses specifically on the
information collection requirements created by or
otherwise affected by the proposed amendments.

modifications to existing recordkeeping
requirements. The new recordkeeping
provisions would require sellers or
telemarketers to retain: (1) A copy of
each unique prerecorded message; (2)
call detail records of telemarketing
campaigns; (3) records sufficient to
show a seller has an established
business relationship with a consumer;
(4) records sufficient to show a
consumer is a previous donor to a
particular charitable organization; (5)
records regarding the service providers
a telemarketer uses to deliver outbound
calls; (6) records of a seller or charitable
organization’s entity-specific do-not-call
registries; and (7) records of the
Commission’s DNC Registry that were
used to ensure compliance with this
Rule. The proposed modifications to the
existing recordkeeping requirements
would: (1) Change the time period for
retaining records from two years to five
years; 108 (2) clarify the records
necessary for sellers or telemarketers to
demonstrate the person it is calling has
consented to receive the call; and (3)
specify the format for records that
include phone numbers, time, or
duration.

As explained above, the Commission
believes for the most part, sellers and
telemarketers already generate and
retain these records in the ordinary
course of business. For example, to
comply with the TSR, sellers and
telemarketers must already have a
reliable method to identify whether they
have a previous business relationship
with a customer or whether the
customer is a prior donor. They must
also access the DNC Registry and
maintain an entity-specific DNC
registry. Moreover, sellers and
telemarketers are also likely to keep
records about their existing customers
or donors and service providers in the
ordinary course of business. The
proposed rule would also require
telemarketers and sellers to keep call
detail records of their telemarketing
campaigns, but in the Commission’s
experience the technological methods
sellers and telemarketers use to
implement their campaigns can also
reliably generate the records of those

108 As described above, changing industry
practice including increased spoofing of Caller ID
information has made it more difficult to identify
the telemarketers and sellers responsible for
particular telemarketing campaigns and has
hindered evidence gathering. As a result, two years
is no longer always a sufficient amount of time for
the Commission to fully complete its investigations
of noncompliance and therefore the Commission is
proposing to increase the required retention period
for recordkeeping under the Rule. Given the
decreasing cost of data storage, the Commission
does not believe that changing the length of time
sellers and telemarketers are required to keep
records will be unduly burdensome.

campaigns that would be required under
the proposed rule.

A. Estimated Annual Hours Burden

The Commission estimates the PRA
burden of the proposed amendments
based on its knowledge of the
telemarketing industry and data
compiled from the Do Not Call Registry.
In calendar year 2021, 11,756
telemarketing entities accessed the Do
Not Call Registry; however, 536 were
exempt entities obtaining access to
data.109 Of the non-exempt entities,
6,835 obtained data for a single state.
Staff assumes these 6,835 entities are
operating solely intrastate, and thus
would not be subject to the TSR.
Therefore, Staff estimates approximately
4,385 telemarketing entities (11,756—
536 exempt—=6,835 intrastate) are
currently subject to the TSR. The
Commission also estimates there will be
75 new entrants to the industry per year.

The Commission has previously
estimated that complying with the
TSR’s current recordkeeping
requirements requires 100 hours for new
entrants to develop recordkeeping
systems that comply with the TSR and
1 hour per year for established entities
to file and store records after their
systems are created, for a total annual
recordkeeping burden of 4,385 hours for
established entities and 7,500 hours for
new entrants who must develop
required record systems.110

Because the proposed rule contains
new recordkeeping requirements, the
Commission anticipates in the first year
after the proposed amendments take
effect, every entity subject to the TSR
would need to ensure their
recordkeeping systems meet the new
requirements. The Commission
estimates this undertaking will take 50
hours. This includes 10 hours to verify
the entities are maintaining the required
records, and 40 hours to create and
retain call detail records. This yields an
additional burden of 219,250 hours for
established entities (50 hours x 4,385
covered entities).

For new entrants, the Commission
estimates the new requirements will
increase their overall burden for
establishing new recordkeeping systems
from 100 hours per year to 150 hours

109 See National Do not Call Registry Data Book
for Fiscal Year 2020 (“Data Book™), available at
https://www.ftc.gov/system/files/documents/
reports/national-do-not-call-registry-data-book-
fiscal-year-2020/dnc_data_book_2020.pdf (last
visited Jan. 31, 2022). An exempt entity is one that,
although not subject to the TSR, voluntarily chooses
to scrub its calling lists against the data in the
Registry.

110 See Information Collection Activities;
Proposed Collection; Comment Request 87 FR
23177 (Apr. 19, 2022).
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per year. This yields a total burden for
new entrants of 11,250 hours (150 hours
% 75 new entrants per year).

B. Estimated Annual Labor Costs

The Commission estimates annual
labor costs by applying appropriate
hourly wage rates to the burden hours
described above. The Commission
estimates established entities will
employ skilled computer support
specialists to modify their
recordkeeping systems.

Applying a skilled labor rate of
$29.11/hour 111 to the estimated 50
burden hours for established entities
yields approximately $6,384,560 in
labor costs in the first year after the
proposed amendments would take effect
(4,385 respondents x $1,456).

As described above, the Commission
estimates new entrants will spend
approximately 150 hours per year to
establish new recordkeeping systems.
Applying a skilled labor rate of $29.11/
hour to the estimated 150 burden hours
for new entrants, the Commission
estimates the annual labor costs for new
entrants would be approximately
$327,525 (75 entrants x $4,367).

C. Estimated Non-Annual Labor Costs

Staff previously estimated the non-
labor costs to comply with the TSR’s
recordkeeping requirements were de
minimis because most affected entities
would maintain the required records in
the ordinary course of business. Staff
estimated the recordkeeping
requirements could require $50 per year
in office supplies to comply with the
Rule’s recordkeeping requirements.
Because the proposed recordkeeping
requirements require retaining
additional records, Staff estimates these
requirements will increase to $60 per
year in office supplies.

The new recordkeeping requirements
also require entities to retain call detail
records and audio recordings of
prerecorded messages used in calls.
Staff estimates the costs associated with
preserving these records will also be de
minimis. The Commission regularly
obtains call detail records from voice
providers when investigating potential
TSR violations, and these records are
kept in databases with small file sizes
even when the database contains
information about a substantial number

111 This figure is derived from the mean hourly
wage shown for “Computer Support Specialist.”
See “Occupational Employment and Wages-May
2021” Bureau of Labor Statistics, U.S. Department
of Labor, Last Modified March 31, 2022, Table 1
(“National employment and wage data from the
Occupational Employment Statistics survey by
occupation, May 2021"") available at https://
www.bls.gov/news.release/ocwage.t01.htm (last
visited April 5, 2022).

of calls. For example, the Commission
received a 2.9 gigabyte database that
contained information about 56 million
calls. The Commission also received a
1.2 gigabyte database that contained
information about 5.5 million calls.
Similarly, audio files of most
prerecorded messages will not be very
large because prerecorded messages are
typically short in duration. Storing
electronic data is very inexpensive.
Electronic storage can cost $.74 per
gigabyte for onsite storage including
hardware, software, and personnel
costs.112 Commercial cloud-based
storage options are less expensive and
can cost around $.20 per gigabyte per
year.113 The Commission estimates the
non-labor costs associated with
electronically storing audio files of
prerecorded messages and call detail
records will cost around $5 a year.

The Commission invites comments
on: (1) Whether the proposed collection
of information is necessary for the
proper performance of the functions of
the agency, including whether the
information will have practical utility;
(2) the accuracy of the FTC’s burden
estimates, including whether the
methodology and assumptions used are
valid; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) ways to minimize
the burden of collecting information. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
document to www.reginfo.gov/public/
do/PRAMain. Find this particular
information collection by selecting
“Currently under Review—Open for
Public Comments” or by using the
search function. The reginfo.gov web
link is a United States Government
website produced by OMB and the
General Services Administration (GSA).
Under PRA requirements, OMB’s Office
of Information and Regulatory Affairs
(OIRA) reviews Federal information
collections.

112 See Gartner, Inc. “IT Key Metrics Data 2020:
Infrastructure Measures—Storage Analysis.”
Gartner December 18, 2019.

113 Amazon’s storage rate for S3 Standard—
Infrequent Access storage is $0.0125 per GB per
month. Available at https://aws.amazon.com/s3/
pricing/?nc=sn&loc=4 (last visited Jan. 31, 2022);
Google’s storage rate for Archive Storage in parts of
North America is $0.0012 per GB per month.
Available at https://cloud.google.com/storage/
pricing (last visited Jan. 31, 2022).

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996, requires that the
Commission conduct an analysis of the
anticipated economic impact of the
proposed amendments on small
entities.114 The RFA requires the
Commission provide an Initial
Regulatory Flexibility Analysis
(“IRFA”) with a proposed rule unless
the Commission certifies the rule will
not have a significant economic impact
on a substantial number of small
entities.115

The Commission believes that the
proposed amendment would not have a
significant economic impact upon small
entities, although it may affect a
substantial number of small businesses.
In the Commission’s view, the proposed
amendment should not significantly
increase the costs of small entities that
are sellers or telemarketers because the
proposed amendments primarily require
these entities to retain records they are
already generating and preserving in the
ordinary course of business. The
Commission does not believe the
proposed amendments requiring small
entities that are sellers or telemarketers
to comply with the TSR’s prohibitions
on misrepresentations should impose
any additional costs on small entities.
Therefore, based on available
information, the Commission certifies
that amending the Rules as proposed
will not have a significant economic
impact on a substantial number of small
entities, and hereby provides notice of
that certification to the Small Business
Administration (“SBA”’). Nonetheless,
the Commission has determined it is
appropriate to publish an IRFA in order
to inquire into the impact of the
proposed amendments on small entities.
The Commission invites comment on
the burden on any small entities that
would be covered and has prepared the
following analysis.

A. Description of the Reasons the
Agency Is Taking Action

The Commission proposes amending
the TSR to require telemarketers and
sellers to maintain additional records
regarding their telemarketing
transactions. As described in Section II,
the proposed amendments are intended
to update the TSR’s existing
recordkeeping requirements so the
requirements comport with the
substantial amendments to the TSR
since the recordkeeping requirements
were first made. The requirements are

1145 U.S.C. 601-612.
1155 U.S.C. 605.


https://www.bls.gov/news.release/ocwage.t01.htm
https://www.bls.gov/news.release/ocwage.t01.htm
https://aws.amazon.com/s3/pricing/?nc=sn&loc=4
https://aws.amazon.com/s3/pricing/?nc=sn&loc=4
https://cloud.google.com/storage/pricing
https://cloud.google.com/storage/pricing
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain

33692

Federal Register/Vol. 87, No. 107 /Friday, June 3, 2022/Proposed Rules

also necessary in light of the
technological advancements that have
made it easier and cheaper for
unscrupulous telemarketers to engage in
illegal telemarketing. The proposed
amendments would also require B2B
telemarketers to comply with the TSR’s
prohibition on misrepresentations.
These amendments are necessary to
help protect businesses from deceptive
telemarketing practices. The proposed
amendments would also amend the
definition of ““previous donor” to clarify
that a seller or telemarketer may not use
prerecorded messages to solicit
charitable donations on behalf of a
charitable organization unless the
recipient of the call previously donated
to that charitable organization within
the last two years.

B. Statement of Objectives of, and Legal
Basis for, the Proposed Amendments

The objective of the proposed
amendments is to update the TSR’s
recordkeeping requirements in order to
assist the Commission’s enforcement of
the TSR, and to prohibit
misrepresentations in B2B
telemarketing. The legal basis for the
proposed amendments is the
Telemarketing Act, which authorizes
the Commission to issue rules to
prohibit deceptive or abusive
telemarketing practices.

C. Description and Estimated Number of
Small Entities To Which the Rule Will
Apply

The proposed amendments to the
Rule affect sellers and telemarketers
engaged in “telemarketing,” defined by
the Rule to mean “a plan, program, or
campaign which is conducted to induce
the purchase of goods or services or a
charitable contribution, by use of one or
more telephones and which involves
more than one interstate telephone
call.” 116 As noted above, staff estimate
4,385 telemarketing entities are
currently subject to the TSR, and
approximately 75 new entrants enter the
market per year. For telemarketers, a
small business is defined by the SBA as
one whose average annual receipts do
not exceed $16.5 million.117 Because

11616 CFR 310.2(dd). The Commission notes that,
as mandated by the Telemarketing Act, the
interstate telephone call requirement in the
definition excludes small business sellers and the
telemarketers which serve them in their local
market area, but may not exclude some small
business sellers and telemarketers in multi-state
metropolitan markets, such as Washington, DC.

117 Telemarketers are typically classified as
“Telemarketing Bureaus and Other contact
Centers,” (NAICS Code 561422). See Table of Small
Business Size Standards Matched to North
American Industry Classification System Codes,
available at https://www.sba.gov/sites/default/files/

virtually any business could be a seller
under the TSR, it is not possible to
identify average annual receipts that
would make a seller a small business as
defined by the SBA. Commission staff
are unable to determine a precise
estimate of how many sellers or
telemarketers constitute small entities as
defined by SBA. The Commission
invites comment and information on
this issue.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements,

Including Classes of Small Entities and
Professional Skills Needed To Comply

The proposed rule contains new
recordkeeping requirements and
modifications to existing recordkeeping
requirements. The new recordkeeping
requirements would require sellers or
telemarketers to retain: (1) A copy of
each unique prerecorded message; (2)
call detail records of telemarketing
campaigns; (3) records sufficient to
show a seller has an established
business relationship with a consumer;
(4) records sufficient to show a
consumer is a previous donor to a
particular charitable organization; (5)
records regarding the service providers
a telemarketer uses to deliver outbound
calls; (6) records of a seller or charitable
organization’s entity-specific do-not-call
registries; and (7) records of the
Commission’s DNC Registry that were
used to ensure compliance with this
Rule. The proposed modifications to the
existing recordkeeping requirements
would: (1) Change the time period for
retaining records from two years to five
years; (2) clarify the records necessary
for sellers or telemarketers to
demonstrate the person they are calling
has consented to receive the call; and (3)
specify the format for records that
include phone numbers, time, or
duration. The small entities potentially
covered by the proposed amendment
will include all such entities subject to
the Rule. The Commission has
described the skills necessary to comply
with these recordkeeping requirements
in Section V above.

E. Identification of Duplicative,
Overlapping, or Conflicting Federal
Rules

The Telephone Consumer Protection
Act of 1991, 47 U.S.C. 227, and its
implementing regulations, 47 CFR
64.1200 (collectively, “TCPA”) contain
recordkeeping requirements that may
overlap with the recordkeeping

2019-08/
SBA%20Table%200f%208Size%20Standards_
Effective%20Aug%2019,%202019.pdf (last visited
Jan. 31, 2022).

requirements proposed by the new rule.
For example, the proposed provision
requiring sellers or telemarketers to
keep a record of consumers who state
they do not wish to receive any
outbound calls made on behalf of a
seller or telemarketer, 16 CFR
310.5(a)(10), overlaps to some degree
with the TCPA’s prohibition on a person
or entity initiating a call for
telemarketing unless such person or
entity has procedures for maintaining
lists of persons who request not to
receive telemarketing calls including a
requirement to record the request.118
The Commission’s proposed
recordkeeping requirements do not
conflict with the TCPA’s recordkeeping
requirements because sellers and
telemarketers can comply with both sets
of requirements simultaneously.
Moreover, in the Commission’s
experience, the recordkeeping
requirements under the TCPA do not
lessen the need for the more robust
recordkeeping requirements the
Commission is proposing to further its
law enforcement efforts. The
Commission invites comment and
information regarding any potentially
duplicative, overlapping, or conflicting
federal statutes, rules, or policies.

F. Significant Alternatives to the
Proposed Amendments

The Commission has not proposed
any specific small entity exemption or
other significant alternatives to the
proposed rule. The Commission has
made every effort to avoid imposing
unduly burdensome requirements on
sellers and telemarketers by limiting the
recordkeeping requirements to records
both necessary for the Commission’s
law enforcement and typically already
kept in the ordinary course of business.

VII. Communications by Outside
Parties to the Commissioners or Their
Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding, from any outside
party to any Commissioner or
Commissioner’s advisor, will be placed
on the public record.11®

VIIL. Incorporation by Reference

Consistent with 5 U.S.C. 552(a) and 1
CFR part 51, the Commission proposes
to incorporate the specifications of the
following standard issued by the
International Telecommunications
Union: ITU-T E.164: Series E: Overall
Network Operation, Telephone Service,

11847 CFR 65.1200(d)(3).
119 See 16 CFR 1.26(b)(5).


https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019,%202019.pdf
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https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019,%202019.pdf

Federal Register/Vol. 87, No. 107 /Friday, June 3, 2022/Proposed Rules

33693

Service Operation and Human Factors
(published 11/2010). The E.164
standard establishes a common
framework for how international
telephone numbers should be arranged
so calls can be routed across telephone
networks. Countries use this standard to
establish their own international
telephone number formats and ensure
those numbers have the information
necessary to route telephone calls
successfully between countries.

This ITU standard is reasonably
available to interested parties. The ITU
provides free online public access to
view read-only copies of the standard.
The ITU website address for access to
the standard is: https://www.itu.int/en/
pages/default.aspx.

List of Subjects in 16 CFR Part 310

Incorporation by reference,
Telemarketing, Trade practices.

For the reasons stated above, the
Federal Trade Commission proposes to
amend part 310 of title 16 of the Code
of Federal Regulations as follows:

PART 310—TELEMARKETING SALES
RULE

m 1. The authority for part 310
continues to read as follows:

Authority: 15 U.S.C. 6101-6108.

PART 310—[AMENDED]

m 2.In §310.2,

m a. Revise paragraph (q)

m b. Redesignate paragraphs (aa)
through (hh) as follows:

Old section New section
(aa) (bb)
(bb) (cc)

(cc) (dd)
(dd) (e€)
(ee) (ff)
(ff) (99)
(99) (hh)
(hh) (ii)

m c. Add new paragraph (aa).
The revision and addition read as
follows:

§310.2 Definitions.
* * * * *

(q) Established business relationship
means a relationship between a seller
and a consumer based on:

(1) The consumer’s purchase, rental,
or lease of the seller’s goods or services
or a financial transaction between the
consumer and seller, within the 540
days immediately preceding the date of
a telemarketing call; or

(2) the consumer’s inquiry or
application regarding a good or service
offered by the seller, within the 90 days

immediately preceding the date of a

telemarketing call.
* * * * *

(aa) Previous donor means any person
who has made a charitable contribution
to a particular charitable organization
within the two-year period immediately
preceding the date of the telemarketing
call soliciting on behalf of that

charitable organization.
* * * * *

m 3. Revise § 310.5 to read as follows:

§310.5 Recordkeeping.

(a) Any seller or telemarketer must
keep, for a period of 5 years from the
date the record is produced unless
specified otherwise, the following
records relating to its telemarketing
activities:

(1) A copy of each substantially
different advertising, brochure,
telemarketing script, and promotional
material, and a copy of each unique
prerecorded message. Such records
must be kept for a period of 5 years from
the date that they are no longer used in
telemarketing;

(2) A record of each telemarketing
call, which must include:

(i) The telemarketer that placed or
received the call;

(ii) the seller or person for which the
telemarketing call is placed or received;
(iii) the good, service, or charitable
purpose that is the subject of the

telemarketing call;

(iv) whether the telemarketing call is
to a consumer or a business;

(v) whether the telemarketing call is
an outbound telephone call;

(vi) whether the telemarketing call
utilizes a prerecorded message;

(vii) the calling number, called
number, date, time, and duration of the
telemarketing call;

(viii) the telemarketing script(s) and
prerecorded message, if any, used
during the call;

(ix) the caller identification telephone
number, and if it is transmitted, the
caller identification name that is
transmitted in an outbound telephone
call to the recipient of the call, and any
contracts or other proof of authorization
for the telemarketer to use that
telephone number and name, and the
time period for which such
authorization or contract applies; and

(x) the disposition of the call,
including but not limited to, whether
the call was answered, connected,
dropped, or transferred. If the call was
transferred, the record must also include
the telephone number or IP address that
the call was transferred to as well as the
company name, if the call was
transferred to a company different from

the seller or telemarketer that placed the
call;

(3) For each prize recipient, a record
of the name, last known telephone
number, and last known physical or
email address of that prize recipient,
and the prize awarded for prizes that are
represented, directly or by implication,
to have a value of $25.00 or more;

(4) For each customer, a record of the
name, last known telephone number,
and last known physical or email
address of that customer, the goods or
services purchased, the date such goods
or services were purchased, the date
such goods or services were shipped or
provided, and the amount paid by the
customer for the goods or services; !

(5) For each consumer with whom a
seller asserts it has an established
business relationship under
§310.2(q)(2), a record of the name and
last known telephone number of that
consumer, the date that consumer
submitted an inquiry or application
regarding the seller’s goods or services,
and the goods or services inquired
about;

(6) For each consumer that a
telemarketer intends to assert is a
previous donor to a particular charitable
organization under § 310.2(aa), a record
of the name and last known telephone
number of that consumer, and the last
date that consumer donated to that
particular charitable organization;

(7) For each current or former
employee directly involved in telephone
sales or solicitations, a record of the
name, any fictitious name used, the last
known home address and telephone
number, and the job title(s) of that
employee; provided, however, that if the
seller or telemarketer permits fictitious
names to be used by employees, each
fictitious name must be traceable to only
one specific employee;

(8) All verifiable authorizations or
records of express informed consent or
express agreement (collectively,
“Consent”’) required to be provided or
received under this Rule. A complete
record of Consent includes the
following:

(i) The name and telephone number of
the person providing Consent;

(ii) a copy of the request for Consent
in the same manner and format in
which it was presented to the person
providing Consent;

(iii) the purpose for which Consent is
requested and given;

1For offers of consumer credit products subject
to the Truth in Lending Act, 15 U.S.C. 1601 et seq.,
and Regulation Z, 12 CFR part 226, compliance
with the recordkeeping requirements under the
Truth in Lending Act, and Regulation Z, will
constitute compliance with paragraph (a)(4) of this
section.


https://www.itu.int/en/pages/default.aspx
https://www.itu.int/en/pages/default.aspx
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(iv) a copy of the Consent provided;

(v) the date Consent was given; and

(vi) for the copy of Consent provided
under § 310.3(a)(3) or 310.4(a)(7),
(b)(1)(ii1)(B)(2), or (b)(1)(v)(A), a
complete record must also include all
information specified in those
respective sections of this Rule;

(9) A record of each service provider
a telemarketer used to deliver an
outbound telephone call to a consumer
on behalf of a seller for each good or
service the seller offers for sale through
telemarketing. For each such service
provider, a complete record includes the
contract for the service provided, the
date the contract was signed, and the
time period the contract is in effect.
Such contracts must be kept for 5 years
from the date the contract expires, or 5
years from the date the telemarketing
activity that the contract applies to
ceased, whichever period of time is
shorter;

(10) A record of each consumer who
has stated she does not wish to receive
any outbound telephone calls made on
behalf of a seller or charitable
organization pursuant to
§ 310.4(b)(1)(iii)(A) including: The name
of the consumer, the telephone
number(s) associated with the request,
the seller or charitable organization
from which the consumer does not wish
to receive calls, the telemarketer that
called the consumer, the date the
consumer requested that she cease
receiving such calls, and the goods or
services the seller was offering for sale
or the charitable purpose for which a
charitable contribution was being
solicited; and

(11) A record of each version of the
Commission’s “do-not-call” registry that
was used to ensure compliance with
§310.4(b)(1)(iii)(B). Such record must
include the date the version was
obtained, and the seller or telemarketer
who obtained that version.

(b) A seller or telemarketer may keep
the records required by paragraph (a) of
this section in the same manner, format,
or place as they keep such records in the
ordinary course of business. The format
for records required by paragraph
(a)(2)(vii) of this section, and any other
records that include a time or telephone
number, must also comply with the
following:

(1) The format for domestic telephone
numbers must comport with the North
American Numbering plan;

(2) The format for international
telephone numbers must comport with
the standard established in the ITU-T
E.164;

(3) The time and duration of a call
must be kept to the closest second; and

(4) Time must be recorded in
Coordinated Universal Time (UTC).

(c) Failure to keep each record
required by paragraph (a) of this section
in a complete and accurate manner, and
in compliance with paragraph (b) of this
section, as applicable, is a violation of
this Rule.

(d) For records kept pursuant to
paragraph (a)(2) of this section, the
seller or telemarketer will not be liable
for failure to keep complete and
accurate records pursuant to this section
if it can demonstrate, with
documentation, that as part of its
routine business practice:

(1) It has established and
implemented procedures to ensure
completeness and accuracy of its
records;

(2) It has trained its personnel, and
any entity assisting it in its compliance,
in such procedures;

(3) It monitors compliance with and
enforces such procedures, and
maintains records documenting such
monitoring and enforcement; and

(4) Any failure to keep complete and
accurate records was temporary and due
to inadvertent error.

(e) The seller and the telemarketer
calling on behalf of the seller may, by
written agreement, allocate
responsibility between themselves for
the recordkeeping required by this
section. When a seller and telemarketer
have entered into such an agreement,
the terms of that agreement will govern,
and the seller or telemarketer, as the
case may be, need not keep records that
duplicate those of the other. If by
written agreement the telemarketer
bears the responsibility for the
recordkeeping requirements of this
section, the seller must establish and
implement practices and procedure to
ensure the telemarketer is complying
with the requirements of this section. If
the agreement is unclear as to who must
maintain any required record(s), or if no
such agreement exists, both the
telemarketer and the seller are
responsible for complying with this
section.

(f) In the event of any dissolution or
termination of the seller’s or
telemarketer’s business, the principal of
that seller or telemarketer must
maintain all records required under this
section. In the event of any sale,
assignment, or other change in
ownership of the seller’s or
telemarketer’s business, the successor
business must maintain all records
required under this section.

(g) The material required in this
section is incorporated by reference into
this section with the approval of the
Director of the Federal Register under 5

U.S.C. 552(a) and 1 CFR part 51. All
approved material is available for
inspection at the Federal Trade
Commission (FTC) and at the National
Archives and Records Administration
(NARA). Contact FTC at: FTC Library,
(202) 326—2395, Federal Trade
Commission, Room H-630, 600
Pennsylvania Avenue NW, Washington,
DC 20580; or by email at Library@
ftc.gov. For information on the
availability of this material at NARA,
email: fr.inspection@nara.gov or go to
www.archives.gov/federal-register/cfr/
ibr-locations.html. It is available from:
The International Telecommunications
Union, Telecommunications
Standardization Bureau, Place des
Nations, CH-1211 Geneva 20; (+41 22
730 5852); https://www.itu.int/en/
pages/default.aspx.

(1) Recommendation ITU-T E.164:
Series E: Overall Network Operation,
Telephone Service, Service Operation
and Human Factors, 2010.

(2) [Reserved.]

m 4. Amend § 310.6 as follows:

m a. In paragraphs (b)(1) through (3),
remove the text “§§310.4(a)(1), (a)(7),
(b), and (c)” and add, in its place, the
text “§§310.4(a)(1), (a)(8), (b), and (c)”’;
and

m b. Revise paragraph (b)(7) to read as
follows:

§310.6 Exemptions.

* * * * *

(b) * * *

(7) Telephone calls between a
telemarketer and any business to induce
the purchase of goods or services or a
charitable contribution by the business,
provided, however that this exemption
does not apply to:

(i) The requirements of § 310.3(a)(2)
and (4); or

(ii) Calls to induce the retail sale of
nondurable office or cleaning supplies;
provided, however, that
§§310.4(b)(1)(iii)(B) and 310.5 shall not
apply to sellers or telemarketers of
nondurable office or cleaning supplies.
m 5. Amend § 310.7 by revising
paragraph (a) to read as follows:

§310.7 Actions by states and private
persons.

(a) Any attorney general or other
officer of a state authorized by the state
to bring an action under the
Telemarketing and Consumer Fraud and
Abuse Prevention Act, and any private
person who brings an action under that
Act, must serve written notice of its
action on the Commission, if feasible,
prior to its initiating an action under
this part. The notice must be sent to the
Office of the Director, Bureau of
Consumer Protection, Federal Trade


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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Commission, Washington, DC 20580, at
tsrnotice@ftc.gov and must include a
copy of the state’s or private person’s
complaint and any other pleadings to be
filed with the court. If prior notice is not
feasible, the state or private person must
serve the Commission with the required
notice immediately upon instituting its

action.
* * * * *

By direction of the Commission.
April J. Tabor,
Secretary.
[FR Doc. 2022-09914 Filed 6-2-22; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2022—-0372]
RIN 1625-AA00

Safety Zone; Parade, Willamette River,
Portland, OR

AGENCY: Coast Guard, Homeland
Security (DHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone for
certain waters of the Willamette River.
This action is necessary to provide for
the safety of participants and the
maritime public during a float parade on
the Willamette River in Portland,
Oregon on July 10, 2022. This proposed
rulemaking would prohibit non-
participant persons and vessels from
being in the safety zone unless
authorized by the Captain of the Port
Columbia River or a designated
representative. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before June 21, 2022.

ADDRESSES: You may submit comments
identified by docket number USCG—
2022-0372 using the Federal Decision
Making Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Sean
Murphy, Waterways Management
Division, Marine Safety Unit Portland,

U.S. Coast Guard; telephone 503-240-
9319, email D13-SMB-
MSUPortlandWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

COTP Captain of the Port Columbia River

II. Background, Purpose, and Legal
Basis

On April 22, 2022, the Human Access
Project notified the Coast Guard that it
will need to reschedule The Big Float,
an annually recurring marine event. The
event consists of a float parade from 11
a.m. to 6 p.m. on July 10, 2022. Hazards
from a float parade include potentially
oversized decorations, lower traffic
speed, and falling debris. The Captain of
the Port Columbia River (COTP) has
determined that the potential hazards
associated with the float parade would
be a safety concern for anyone within
the designated area of the safety zone
before, during, or after the parade.

The purpose of this rulemaking is to
protect personnel, vessels, and the
marine environment in these navigable
waters before, during, and after the
scheduled event. The Coast Guard is
proposing this rulemaking under
authority in 46 U.S.C. 70034 (previously
33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP is proposing to establish a
safety zone from 10:30 a.m. until 6:30
p-m. on July 10, 2022. The safety zone
will cover all navigable waters of the
Willamette River, in Portland Oregon,
enclosed by the Hawthorne Bridge, the
Marquam Bridge, and west of a line
beginning at the Hawthorne Bridge at
approximate location 45°30’50” N;
122°40’21” W, and running south to the
Marquam Bridge at approximate
location 45°30°27” N; 122°40°11” W. The
duration of the zone is intended to
ensure the safety of vessels and these
navigable waters before, during, and
after the scheduled 11 a.m. to 6 p.m.
parade. No vessel or person would be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.
The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses

based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
the NPRM has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. The
safety zone created by this proposed
rule is designed to minimize its impact
on navigable waters. This proposed rule
will prohibit entry into certain
navigable waters of the Willamette River
and is not anticipated to exceed 7 hours
in duration. Thus, restrictions on vessel
movement within that particular area
are expected to be minimal. Moreover,
under certain conditions vessels may
still transit through the safety zone
when permitted by the COTP. The Coast
Guard will issue a broadcast notice to
mariners via VHF-FM marine channel
16 about the zone and the rulemaking
allows vessels to seek permission to
enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree


mailto:D13-SMB-MSUPortlandWWM@uscg.mil
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https://www.regulations.gov
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this rulemaking would economically
affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this

proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a safety zone lasting 7
hours that will prohibit entry within a
1 mile length of the Willamette River for
the duration of the float event. Normally
such actions are categorically excluded
from further review under paragraph
L60a of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type

USCG-2022-0372 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. We review all
comments received, but we will only
post comments that address the topic of
the proposed rule. We may choose not
to post off-topic, inappropriate, or
duplicate comments that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.2.

m 2. Add §165.T13-0372 to read as
follows:

§165.T13-0372 Safety Zone; Parade,
Willamette River, Portland, OR.

(a) Location. The following area is a
safety zone: all navigable waters of the
Willamette River, in Portland Oregon,
enclosed by the Hawthorne Bridge, the
Marquam Bridge, and west of a line
beginning at the Hawthorne Bridge at
approximate location 45°30°50” N;
122°4021” W, and running south to the
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Marquam Bridge at approximate
location 45°30°27” N; 122°40"11” W.

(b) Definitions. As used in this
section—

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port Columbia River
(COTP) in the enforcement of the safety
zone.

Participant means all persons and
vessels registered with the event
sponsor as a participant in the parade.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, all non-participants may not
enter the safety zone described in
paragraph (a) of this section unless
authorized by the COTP or the COTP’s
designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by calling (503) 209—-2468
or the Sector Columbia River Command
Center on Channel 16 VHF-FM. Those
in the regulated area must comply with
all lawful orders or directions given to
them by the COTP or the designated
representative.

(3) The COTP will provide notice of
the regulated area through advanced
notice via broadcast notice to mariners
and by on-scene designated
representatives.

(d) Enforcement period. This section
will be enforced from 10:30 a.m. until
6:30 p.m. on July 10, 2022. It will be
subject to enforcement this entire period
unless the COTP determines it is no
longer needed, in which case the Coast
Guard will inform mariners via notice to
mariners.

Dated: May 24, 2022.
G.M. Bailey,
Captain, U.S. Coast Guard, Alternate Captain
of the Port Columbia River.
[FR Doc. 2022—-11629 Filed 6—2-22; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2022-0439; FRL-9870-01—
R9]

Air Plan Approval; California; San
Diego County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the San Diego County Air
Pollution Control District’s (SDCAPCD
or District) portion of the California
State Implementation Plan (SIP). This
revision concerns a volatile organic
compound (VOC) rule covering transfer
of organic compounds into mobile
transport trucks and a negative
declaration for non-Control Techniques
Guidelines (CTG) major VOC sources.
We are proposing to approve the local
rule to regulate these emission sources
under the Clean Air Act (CAA or the
Act) and the negative declaration. We
are taking comments on this proposal
and plan to follow with a final action.
Elsewhere in this Federal Register, we
are making an interim final
determination to defer CAA sanctions
associated with our previous
disapproval action concerning the CTG
categories addressed by the rule and
negative declaration.

DATES: Comments must be received on
or before July 5, 2022.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2022-0439 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.

TABLE 1—SUBMITTALS

The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Donnique Sherman, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 947-4129 or by
email at sherman.donnique@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What documents did the State submit?
B. Are there other versions of these
documents?
C. What is the purpose of the submitted
documents?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the
submitted documents?
B. Do the documents meet the evaluation
criteria?
C. The EPA’s Recommendations To Further
Improve the Submitted Rules
D. Public Comment and Proposed Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

1. The State’s Submittal

A. What documents did the State
submit?

Table 1 lists the submissions
addressed by this proposal with the
dates they were adopted or amended by
the local air agency and submitted by
the California Air Resources Board
(CARB) to the EPA.

. Adopted/ :
Local agency Document title amended Submitted
SDCAPCD ......ccccceeee Rule 61.2 Transfer of Organic Compounds into Mobile Transport Tanks ...........cccoceeuee. 02/10/2021 04/20/2021
SDCAPCD ......ccccceee. 2020 Reasonably Available Control Technology (RACT) Demonstration for the Na- 10/14/2020 12/29/2020

tional Ambient Air Quality Standards for Ozone in San Diego County, October
2020—Negative Declaration for Non-CTG Major VOC Sources.
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Under CAA section 110(k)(1), the EPA
must determine whether a SIP submittal
meets the minimum completeness
criteria established in 40 CFR part 51,
appendix V for an official SIP submittal
on which the EPA is obligated to take
action. If the EPA does not make an
affirmative determination of
completeness or incompleteness within
six months of receipt of a SIP submittal,
the submittal is deemed to be complete
by operation of law. The submittals
listed in Table 1 were deemed complete
by operation of law on October 20, 2021
(Rule 61.2) and June 29, 2021
(SDCAPCD’s negative declaration).

B. Are there other versions of these
documents?

We approved a previous version of
Rule 61.2 (locally amended on July 26,
2000) into the California SIP on August
26, 2003 (68 FR 51186). The SDCAPCD
adopted revisions to the SIP-approved
version on February 10, 2021, and
CARB submitted them to us on April 20,
2021. If we take final action to approve
the February 10, 2021 version of Rule
61.2, this version will replace the
previously approved version of this rule
in the SIP.

We approved portions of the RACT
SIP and negative declarations on
December 3, 2020 (85 FR 77996), not
including the negative declaration for
non-CTG major VOC sources because
the SDCAPCD had not formally adopted
it. The SDCAPCD formally adopted the
negative declaration for non-CTG major
VOC sources on October 14, 2020, and
CARB submitted it to us on December
29, 2020.

C. What is the purpose of the submitted
documents?

Emissions of VOCs contribute to the
production of ground-level ozone, smog
and particulate matter, which harm
human health and the environment.
Section 110(a) of the CAA requires
states to submit regulations that control
VOC emissions. Sections 182(b)(2) and
(f) require that SIPs for ozone
nonattainment areas classified as
Moderate or above implement RACT for
any source covered by Control
Techniques Guidelines (CTG). The
SDCAPCD is subject to this requirement
as it regulates an ozone nonattainment
area that, at the time it prepared the
original submittal for the negative
declaration and Rule 61.2, was
designated and classified as a Moderate
nonattainment area for the 2008 8-hour
ozone NAAQS. Therefore, the
SDCAPCD must, at a minimum, adopt
RACT-level controls for all sources
covered by a CTG document and for all
major non-CTG sources of VOCs within

the ozone nonattainment area that it
regulates. Any stationary source that
emits or has the potential to emit at least
100 tons per year (tpy) of VOCs or NOx
is a major stationary source in a
Moderate ozone nonattainment area
(CAA section 182(b)(2), (f) and 302(j)).

On December 3, 2020 (85 FR 77996),
the EPA partially disapproved the
SDCAPCD’s 2008 RACT SIP
demonstration for the source category
covering the CTG for “Control of
Hydrocarbon from Tank Truck Gasoline
Loading Terminals” (EPA 450/2-77—
026) (Tank Truck Gasoline Loading
CTG). The EPA’s technical support
document (TSD) for the proposal
(August 10, 2020, 85 FR 48127) states
that, “. . . Rule 61.2 sets a limit of 0.29
1b/1,000 gallons for transfers at bulk
terminals. We determined that Rule 61.2
did not meet current RACT for tank
truck loading at bulk terminals. This
limit is higher than the emissions limit
in nearly every nonattainment area in
California, and in a number of
nonattainment areas outside California.”
In addition, our partial disapproval of
SDCAPCD’s 2008 RACT SIP also
included a disapproval of the District’s
RACT demonstration for non-CTG major
sources of VOCs. The District had not
formally adopted a negative declaration
for non-CTG major VOC sources.

On December 29, 2020, CARB
submitted to the EPA the SDCAPCD’s
2015 RACT SIP, which includes a
negative declaration adopted for non-
CTG major VOC sources for the 2008
RACT SIP which corrects the deficiency
in EPA’s 2020 disapproval action for the
non-CTG major VOC source category.
On April 20, 2021, CARB submitted to
the EPA amended Rule 61.2 that
included a decrease in emission limit
for bulk terminals to 0.08 pound per
1,000 gallons, which corrects the
deficiency in EPA’s 2020 disapproval
action for the Tank Truck Gasoline
Loading CTG category. The EPA’s TSD
has more information.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the
submitted documents?

Rules in the SIP must be enforceable
(see CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

Generally, SIP rules must require
reasonably available control technology

(RACT) for each category of sources
covered by a CTG document as well as
each major source of VOCs in ozone
nonattainment areas classified as
Moderate or above (see CAA section
182(b)(2)). The SDCAPCD regulates an
ozone nonattainment area that is
currently classified as a “Severe”
nonattainment area for the 2008 8-hour
ozone National Ambient Air Quality
Standard (NAAQS).? Therefore, this rule
must implement RACT. Our action
evaluates whether Rule 61.2 implements
RACT for the Tank Truck Gasoline
Loading CTG source category.

States must submit for SIP approval
negative declarations for those source
categories for which they have not
adopted CTG-based regulations (because
they have no sources above the CTG-
recommended applicability threshold)
regardless of whether such negative
declarations were made for an earlier
SIP.2 The submittal should provide
reasonable assurance that no sources
subject to the CTG requirements
currently exist in the portion of the
ozone nonattainment area that is
regulated by the SDCAPCD. Our action
evaluates the negative declaration for
non-CTG major VOC sources.

Guidance and policy documents that
we used to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. “State Implementation Plans; General
Preamble for the Implementation of Title I of
the Clean Air Act Amendments of 1990,” 57
FR 13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,”
EPA, May 25, 1988 (the Bluebook, revised
January 11, 1990).

3. “Guidance Document for Correcting
Common VOC & Other Rule Deficiencies,”
EPA Region 9, August 21, 2001 (the Little
Bluebook).

4. “Control of Hydrocarbons from Tank
Truck Gasoline Loading Terminals,” EPA—
450/2—77-026, October 1977.

5. “Control of Volatile Organic Emissions
from Bulk Gasoline Plants,” EPA-450/2-77—
035, December 1977.

6. “Control of Volatile Organic Compound
Leaks from Gasoline Tank Trucks and Vapor
Collection Systems,” EPA—450/2-78-051,
December 1978.

B. Do the documents meet the
evaluation criteria?

This rule and negative declaration are
consistent with CAA requirements and
relevant guidance regarding
enforceability, RACT, and SIP revisions.
Specifically, the rule requirements
sufficiently ensure that affected sources

186 FR 29522 (June 2, 2021).
257 FR 13498, 13512 (April 16, 1992).
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and regulators can consistently evaluate
and determine compliance.
Additionally, our analysis finds that
Rule 61.2 represents current RACT for
the Tank Truck Gasoline Loading CTG
because the rule is as stringent as the
CTG and is generally consistent with
requirements in other air districts for
tank truck gasoline loading at bulk
terminals. In addition, our analysis of
the District’s negative declaration
determined that there are no non-CTG
VOC sources that exceed the 100 tpy
VOC threshold for Moderate ozone
nonattainment areas. The Technical
Support Document (TSD) has more
information on our evaluation.

C. The EPA’s Recommendations To
Further Improve the Submitted Rule

The TSD includes a recommendation
for the next time the local agency
modifies the Rule 61.2.

D. Public Comment and Proposed
Action

As authorized in section 110(k)(3) of
the Act, the EPA proposes to fully
approve the submitted Rule 61.2
because it fulfills all relevant
requirements. In addition, the EPA
proposes approval of the submitted
negative declaration for non-CTG major
VOC sources for 2008 RACT SIP
Moderate area requirements. We will
accept comments from the public on
this proposal until July 5, 2022. If we
take final action to approve the
submitted rule and negative declaration,
our final action will incorporate this
rule into the federally enforceable SIP
and stop the sanctions and FIP clocks
that are associated with our previous
disapproval.

III. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
SDCAPCD Rule 61.2, “Transfer of
Organic Compounds into Mobile
Transport Tanks”” as amended on
February 10, 2021. The EPA has made,
and will continue to make, these
materials available through https://
www.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely proposes to approve state
law as meeting federal requirements and
does not impose additional
requirements beyond those imposed by
state law. For that reason, this proposed
action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 31, 2022.
Martha Guzman Aceves,
Regional Administrator, Region IX.
[FR Doc. 2022-11971 Filed 6-2-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2021-0553; FRL-9736-01—
R2]

Approval of Air Quality Implementation
Plans; New York; Revision to 6 NYCRR
Part 235 Consumer Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the New York State
Implementation Plan (SIP) for the
purposes of implementing control of air
pollution for volatile organic
compounds (VOC). The proposed SIP
revision consists of amendments to New
York’s Codes, Rules, and Regulations
(NYCRR) that implement control
measures for Consumer Products. The
intended effect of this action is to
approve control strategies which will
result in VOC emission reductions that
will help attain and maintain the
national ambient air quality standards
(NAAQS) for ozone. These actions are
being taken in accordance with the
requirements of the Clean Air Act.

DATES: Written comments must be
received on or before July 5, 2022.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R02-0OAR-2021-0553, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
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The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the internet, cloud,
or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Linda Longo at (212) 637—3356 or by
email at longo.linda@epa.gov, or by mail
at Environmental Protection Agency,
Region 2, 290 Broadway, New York,
New York 10007—-1866.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. What was included in New York’s
submissions for part 235?

ITI. What is the EPA’s evaluation of part 235?

IV. The EPA’s Proposed Action

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

I. Background

Ozone Requirements

Section 182 of the Clean Air Act
(CAA) specifies the required SIP
submissions and requirements for areas
classified as nonattainment for ozone
and when these submissions and
requirements are to be submitted to the
EPA by the States. The specific
requirements vary depending upon the
severity of the ozone problem. CAA
section 182(b)(2)(A) requires that for
ozone nonattainment areas classified as
Moderate or above, States must revise
their SIPs to include provisions to
implement Reasonably Available
Control technology (RACT). CAA
section 184(b)(1)(B) extends the RACT
obligation to all areas of the State within
the Ozone Transport Region. In addition
to New York being classified as
nonattainment for the 2008 and 2015
ozone standards for the New York
portion of the New York-Northern New
Jersey-Long Island, NY-NJ-CT area, New
York is a member of the Ozone
Transport Region. States subject to
RACT requirements are required to
adopt controls through the adoption of
regulations, or by issuance of single
source orders or permits that outline
what the source is required to do to
meet RACT. The Ozone Transport
Commission developed control
measures into model rules for a number
of source categories and estimated
emission reduction benefits from

implementing these model rules. These
model rules were designed for use by
States in developing their own
regulations to achieve additional
emission reductions. The proposed
revisions to the consumer products rule
will provide VOC emission reductions
to address, in part, attainment of the
8-hour ozone standard in the New York
portion of the New York-Northern New
Jersey-Long Island, NY-NJ-CT
nonattainment area, which is composed
of the five boroughs of New York City
and the surrounding counties of Nassau,
Suffolk, Westchester, and Rockland.
These revisions will also address, in
part, the RACT requirements by
providing VOC emission reductions
statewide.

I1. What was included in New York’s
submission of part 2357

On March 2, 2021, New York
submitted a proposed SIP revision to
Title 6 NYCRR part 235, ‘“Consumer
Products,” including attendant revisions
to part 200, section 200.9, “General
Provisions, Reference material.” The
EPA finds the State’s submission is
complete. The proposed rulemaking
applies to any person who sells,
supplies, offers for sale, or manufactures
consumer products for use in the State
of New York.

ITII. What is the EPA’s evaluation of part
2357

The most recent federally approved
version of 6 NYCRR part 235,
“Consumer Products,” was published
on May 28, 2010. See 75 FR 29897 (May
28, 2010). The current proposed
revision was submitted by the State on
March 2, 2021, with a State
enforceability date of January 1, 2022.
The proposed regulations target a group
of household and commonly used
products, referred to as “consumer
products,” and are submitted for EPA
approval with the goal of limiting and
reducing VOC emissions statewide. The
EPA’s evaluation recognizes that the
proposal is consistent with the Ozone
Transport Commission Model Rule for
consumer products and will help the
State attain the NAAQS by improving
air quality through reduced VOC
emissions and promoting regional
consumer product consistency. The
proposed revisions to part 235 are
expected to reduce VOC released to the
air by 5.3 tons per day. Since the use of
consumer products is highest in
population centers, the reductions in
the New York City metro area alone,
where the 2008 ozone standard is
exceeded, is expected to be 3.4 tons per
day. To achieve these emission
reductions, new product categories were

added with new VOC limits and
existing product categories were revised
to reduce their VOC limits. In addition,
revisions were made in the definitions
section at 6 NYCRR section 235-2.1 to
provide transitional language and to cite
which emission standards apply before
or after the January 1, 2022 compliance
date.

New Product Categories With New VOC
Limits

As identified in the “Table of
Standards” within section 235-3.1, the
proposed revision includes nine new
product categories, some with sub-
categories, with new VOC content
limits, percent by weight, as follows: (1)
Air freshener product category for dual
purpose air fresheners/disinfectants
subcategory at 60; (2) anti-static product
category for aerosols subcategory at 80;
(3) automotive windshield cleaner at 35;
(4) bathroom and tile cleaner product
category for non-aerosols subcategory at
1; (5) disinfectant product category for
aerosols subcategory at 70 and non-
aerosols subcategory at 1; (6) multi-
purpose solvent product category at 3;
(7) paint thinner product category at 3;
(8) sanitizers product category for
aerosols subcategory at 70 and non-
aerosols subcategory at 1; (9) temporary
hair color product category for aerosols
subcategory at 55. In addition, two
existing product categories have new
sub-categories with new VOC content
limits, percent by weight, as follows: (1)
Furniture maintenance product category
for non-aerosols (except solid or paste)
subcategory at 3; and (2) oven or grill
cleaners product category for non-
aerosols subcategory at 4.

Reduced VOC Limits on Existing
Product Categories

As identified in the Table of
Standards, section 235-3.1, the
proposed revision includes reduced
VOC content limits for ten existing
product categories or subcategories,
percent by weight, for the following: (1)
Adhesives product category for
construction paneling and floor
covering subcategory reduced from 15 to
7; (2) automotive brake cleaner[s]/brake
cleaner product category from 45 to 10;
(3) carburetor or fuel-injection air intake
cleaners product category from 45 to 10;
(4) engine degreasers product category
for aerosols subcategory from 35 to 10;
(5) floor polishes and waxes product
category for flexible flooring materials
subcategory from 7 to 1, and for non-
resilient flooring subcategory from 10 to
1; (6) general purpose cleaners product
category for aerosols subcategory from
10 to 8; (7) general purpose degreaser
product category for aerosols
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subcategory from 50 to 10; (8) laundry
starch products category from 5 to 4.5;
(9) nail polish remover product category
from 75 to 1; (10) shaving gel product
category from 7 to 4.

Ozone Transport Commission
Consumer Products Model Rule and
Neighboring States

New York is implementing the Ozone
Transport Commission’s model rule for
consumer products ! in order to reduce
VOC emissions and maintain regional
product consistency in accordance with
a Memorandum of Understanding
among the Ozone Transport
Commission States,? of which New York
is a signatory. The new and revised
emission limits identified in the “Table
of Standards,” and explained above,
reflect New York’s contribution to
reducing the potential emissions from
consumer products. The VOC content
limits for part 235 are lower than or
equal to neighboring States and
maintain regional product consistency.
The EPA reviewed New York’s
submission and confirmed that the
regulations are consistent with similar
regulations adopted by neighboring
States and consistent with the Ozone
Transport Commission Model Rule.

Part 235 Public Notice State-Side

New York received six public
comments on its proposed rule. New
York addressed the comments by: (1)
Recognizing that cons