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DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3560

[Docket No. RHS-22-MFH-0022]

RIN 0575—-AD25

30-Day Notification of Nonpayment of

Rent in Multi-Family Housing Direct
Loan Programs

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS or Agency), a Rural Development
(RD) agency of the United States
Department of Agriculture (USDA), is
issuing a final rule to amend its
regulations for the Multi-Family
Housing Direct Loans and Grants
Programs to require that Section 515,
514, and 516 Multi-Family Housing
program borrowers provide tenants with
written notification a minimum of 30
days prior to a lease termination or
eviction action for nonpayment of rent,
as statutorily required by the
Coronavirus Aid, Relief, and Economic
Security Act, (CARES Act). The “30-day
notice” requirement applies regardless
of the existence of a presidentially
declared national emergency or the
availability of emergency rental
assistance funds. This rule will require
this notice to include instructions on
how a tenant can cure the nonpayment
to avoid eviction, and how to recertify
household income. This final rule also
adds that the Secretary of Agriculture
(Secretary) may require MFH Section
515 and 514 borrowers and Section 516
grantees to issue information as
provided by the Secretary during a
presidential declaration of a public
health emergency.
DATES:

Effective date: April 24, 2024.

Compliance dates: The requirement to
provide 30 days’ notice prior to eviction
for nonpayment of rent is statutory and

has been in effect since the enactment
of the CARES Act on March 27, 2020.
MFH Borrowers will be regarded as out
of compliance with the provision if they
fail to include the 30-day notice
requirements [7 CFR
3560.156(c)(18)(xvi)] in the lease no
later than September 25, 2025.
Borrowers will be regarded as out of
compliance with the remaining
provisions of this rule if they fail to
provide: (1) the notice of how to cure;
(2) information on how the tenant can
recertify their income; and (3)
information in a national emergency
found in 7 CFR 3560.159(a)(3), after
April 24, 2024.
FOR FURTHER INFORMATION CONTACT:
Michael Resnik, Multi-Family Housing
Asset Management Division, Rural
Housing Service, Stop 0782, 1400
Independence Avenue SW, Washington,
DC 20250-0782, Telephone: (202) 720—
1615, Federal Relay Service at (800)
877—8339; or Email: michael.resnik@
usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

USDA’s RHS offers a variety of
programs to build or improve housing
and essential community facilities in
rural areas. RHS offers loans, grants, and
loan guarantees for single- and multi-
family housing, childcare centers, fire
and police stations, hospitals, libraries,
nursing homes, schools, first responder
vehicles and equipment, housing for
farm laborers, and much more. RHS also
provides technical assistance loans and
grants in partnership with non-profit
organizations, Indian tribes, State and
Federal Government agencies, and local
communities.

Title V of the Housing Act of 1949
(Act), authorized USDA to make
housing loans to farmers to enable them
to provide habitable dwellings for
themselves or their tenants, lessees,
sharecroppers, and laborers. While the
initial intent of the Act was focused on
farmers, it evolved to authorize USDA to
make housing loans and grants to rural
residents which established the Single-
Family Housing (SFH) Programs and
Multi-Family Housing (MFH) Programs.
The Housing Act of 1961 added Section
514 to the Act (42 U.S.C. 1484), which
provided loans to farmers and farm
associations to provide housing for farm
laborers. The Senior Citizens Housing
Act of 1962, amended the Act by adding

Section 515 (42 U.S.C. 1485), which
authorized USDA to provide loans for
rural rental housing for low- and
moderate-income elderly families.
Through further amendments, in 1966
and 1977, the age restrictions were
removed from the statute to allow
Section 515 loans to be used for
congregate housing for the elderly and
handicapped. This allowed low- and
moderate-income families to be eligible
for tenancy in Section 515 rental
housing.

The RHS operates the MFH Rural
Rental Housing Direct Loan Program
under Section 515 of the Act for Rural
Rental Housing, and Section 514 and
Section 516 of the Act for Farm Labor
Housing. The MFH Direct Loan Program
employs a public-private partnership by
providing subsidized loans at an interest
rate of one percent to developers to
construct or renovate affordable rental
complexes in rural areas. This one-
percent loan keeps the debt service on
the property sufficiently low to support
below-market rents affordable to low-
income tenants. Many of these projects
also utilize low-income housing tax
credit (LIHTC) proceeds. These housing
properties with subsidized low interest
mortgage loans provide affordable
housing for eligible very-low and low-
income households in rural areas.

The MFH Direct Loan and Grant
Programs under Sections 514 and 516
provide low interest loans and grants to
provide housing for farmworkers. These
workers may work either at the
borrower’s farm (“‘on-farm”’) or at the
borrower’s or any other farm (“off-
farm”) and meet all program eligibility
requirements.

The Coronavirus Aid, Relief, and
Economic Security Act, 2020 (“CARES
Act”) was signed into law on March 27,
2020, (Pub. L. 116-136), (15 U.S.C. 9001
et seq.). Section 4024(c) of the CARES
Act [15 U.S.C. 9058 SEC. 4024.
TEMPORARY MORATORIUM ON
EVICTION FILINGS (a)(2)(B)] requires
landlords of certain rental “covered
dwellings” to provide tenants with at
least 30 days’ notice before they must
vacate the property, notwithstanding a
presidentially declared national
emergency. “‘Covered dwellings” are
defined as rental units in that have a
“Federally backed multifamily mortgage
loan.” Properties receiving assistance
under Section 514, 515, or 516 are
considered “covered dwellings.”
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II. Purpose

This final rule amends 7 CFR part
3560 to provide a 30-day notification
requirement prior to evicting a tenant
for nonpayment of rent. This is
consistent with this requirement of the
CARES Act, where “The lessor of a
covered dwelling unit [. . .] may not
require the tenant to vacate the covered
dwelling unit before the date that is 30
days after the date on which the lessor
provides the tenant with a notice to
vacate.” (Pub. L. 116-136, 134 Stat. 281
(2020); 15 U.S.C. 9058). This final rule
will also require that the 30-day notice
include instructions on how tenants can
cure lease violations for nonpayment of
rent. These instructions allow tenants to
clearly understand how to avoid the
commencement of a formal judicial
eviction proceeding for nonpayment of
rent. In most cases, instructions on how
the tenant can cure the nonpayment of
rent violation will include the alleged
amount of rent owed by the tenant,
possibly including any other arrearages
due to the MFH property, and the date
by which the tenant must pay the rent
and arrearages to avoid the filing of an
eviction action in state court against the
tenant’s household.

During a presidentially declared
national emergency, this final rule also
requires that the MFH Section 515, 514,
and 516 borrowers and grantees must
provide tenants with Agency-provided
information. In particular, the Secretary
of Agriculture may require these MFH
borrowers to provide tenants with
information on select applicable
emergency funding sources. This
requirement is a direct result of the
COVID-19 pandemic where some U.S.
households faced housing insecurity
due to job loss and a preexisting
affordable housing crisis. During this
time, the Federal Government and State,
territorial, Tribal, and local governments
began efforts to provide support for
affected families, with emergency
financial assistance. MFH mailed letters
in March 2021 to all MFH Direct Loan
program borrowers and tenants
regarding the Emergency Rental
Assistance program through the
Department of the Treasury. This
ensured that all tenants had access to
the information to apply to the program,
if needed. However, the direct mailing
was costly and possibly delayed the
dissemination of vital financial
assistance to some tenants facing
eviction due to nonpayment of rent
during the COVID-19 pandemic. As a
result of this rulemaking, MFH
borrowers will be required to provide
this written notification in accessible
formats, including translations for

tenants with Limited English
Proficiency, as through current MFH
lease requirements. This rule requires
borrowers to provide tenants written
notification of eviction, including
translations for tenants with limited
English proficiency. Section 504 of the
Rehabilitation Act of 1973 also requires
recipients of Federal financial assistance
to ensure that communications with
people with disabilities are as effective
as communications with others.
Borrowers thus may have additional
obligations outside this rulemaking to
ensure that notification of eviction is
provided to borrowers with disabilities
in accessible formats.

III. Scope

This final rule conforms the
regulatory lease requirement to the new
statutory requirement in place since the
CARES Act was signed into law on
March 27, 2020. This also aligns the
MFH Direct Loan programs with the
Department of Housing and Urban
Development’s best practices and
enables the Secretary of Agriculture and
MFH programs to be more responsive to
economic conditions and housing
stability.

Tenants in MFH housing are
primarily low income, with annual
household incomes for households in
Section 515 averaging $14,941 and in
Section 514/516 Farm Labor Housing
averaging $29,683 in total adjusted
income.! This final rule amends
§3560.158, “‘Changes in tenant
eligibility,” § 3560.159, “Termination of
occupancy,” and § 3560.160, “Tenant
grievances” to ensure that tenants in the
Section 515, 514 and 516 MFH
properties are afforded, at minimum, 30-
days’ notice to have the opportunity to
recertify for change in income and
clarify the total amount of rent due
before an eviction for nonpayment of
rent commences.

Most MFH Section 515 and 514
borrowers and Section 516 grantees,
through their corresponding property
management companies, already
provide written notice of nonpayment of
rent violations to tenant households at
least 30 days in advance of eviction
proceedings. This statutory requirement
has been in place since the enactment
of the CARES Act in March 2020, and
is not limited to periods of national
emergency. RHS allows 18 months after
publication of this rule to expressly
incorporate the 30-day notice
requirement into Section 515, 514 and

12022 Multi-Family Housing Annual Fair
Housing Occupancy Report https://www.rd.usda.
gov/sites/default/files/RDUL-MFH_Occupancy _
Report.pdf.

516 leases through a provision or
addendum. This will allow borrowers to
revise all current leases as they are
renewed on an annual basis. However,
in the interim, borrowers and property
management companies must continue
to comply with the statutory
requirement to provide written notice at
least 30 days in advance of eviction
proceedings. This required 30-day
notice provides the opportunity for
eligible MFH tenants to report changes
in income through income
recertification. Within 30 days of this
rule’s publication in the Federal
Register, all 30-day notices will be
required to provide tenants with the
date and past due amount by which the
tenant must pay to avoid the filing of an
eviction action in state court against the
tenant’s household.

The requirement to include
information from the Secretary,
provided to the borrower through RHS,
during a presidentially declared
national emergency would take effect
only during the associated national
emergency period. Immediate action to
disseminate this information is
necessary to ensure that any funding
available during national emergencies
reaches its intended beneficiaries before
the initiation of evictions for
nonpayment of rent. This final rule
directly aligns with the Department of
Housing and Urban Development’s
interim final rule, “Extension of Time
and Required Disclosures for
Notification of Nonpayment of Rent,”
published October 7, 2021 (86 FR
55693).

IV. Summary of Rule Changes

Listed below is a summary of changes
to the 7 CFR part 3560, subpart D. For
compliance dates, please refer to the
DATES section in this document.

§3560.156 Lease Requirements

In this section, this final rule adds a
new sentence to paragraph (c)(18)(xvi)
to specify that the procedures to be
followed in giving notices required
under terms of the lease, including lease
violation notices, provide that, in cases
of nonpayment of rent, the termination
notice will be effective no earlier than
30 days after the tenant’s receipt of the
written termination notice.

§3560.159 Termination of Occupancy

In this section, this final rule adds
new paragraph (a)(3) to require that all
notices of lease termination due to a
tenant’s failure to pay rent must also
include instructions on how the tenant
can cure the nonpayment of rent
violation, and information on how the
tenant can recertify their income. This
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section also adds that MFH Section 515
and 514 borrowers and Section 516
grantees may be required to issue
information as provided by the
Secretary of Agriculture during a
presidential declaration of a public
health emergency. This may include but
not be limited to Agency-issued
information on funding available to
tenants through Federal programs aimed
at preventing eviction.

§3560.160 Tenant Grievances

In this section, this final rule revises
paragraph (c) to reorganize the text,
clarify the responsibilities of a borrow
or grantee with respect to tenants with
limited English proficiency, and add
new language to require that, in the
event of a public health emergency, the
borrower or grantee must provide
tenants with the Agency-provided
information described in § 3560.159.

Regulatory Information

Statutory Authority

The Rural Rental Housing program is
authorized under Section 514, 515 and
516 of Title V of the Housing Act of
1949 as amended, 42 U.S.C. 1480 and
implemented by 7 CFR 3560. The 30-
Day Notification requirement was
imposed by the Coronavirus Aid, Relief,
and Economic Security Act, 2020,
Public Law 116-136, 15 U.S.C. 9001 et
seq.

Administrative Procedure Act

The Agency is issuing this final rule
without advance rulemaking or public
comment. RHS Multi-Family housing
regulations are exempt from the
Administrative Procedure Act (APA)
pursuant to 5 U.S.C. 553(a)(2). The
regulations at 7 CFR part 3560
implement the affordable housing loan
and grant program established pursuant
to Title V of the Housing Act of 1949,
42 U.S.C. 1471 et seq. Rules and
regulations relating to occupancy in
RHS-funded multi-family projects, such
as this 30-day notice requirement, are
necessary to support the Agency’s
statutory requirement to provide
affordable housing through the Section
515 and Section 514 loan programs and
the Section 516 grant program.

When implementing the Housing Act
of 1949, USDA is governed by the notice
and comment requirements of Section
534 of that Act. However, this rule
implements a requirement of the CARES
Act, not the Act. There is no rulemaking
provision in the CARES Act that would
govern the method of issuing or
implementing a rule pursuant to that
statute. Accordingly, there is no notice

and comment requirement applicable to
this rule.

Severability

It is USDA’s intention that the
provisions of this final rule shall operate
independently of each other. In the
event that this final rule or any portion
of this final rule is ultimately declared
invalid or stayed as to a particular
provision, it is USDA’s intent that the
rule nonetheless be severable and
remain valid with respect to those
provisions not affected by a declaration
of invalidity or stayed, which could
continue to function sensibly. USDA
concludes it would separately adopt all
of the provisions contained in this final
rule.

Executive Order 12372—
Intergovernmental Review of Federal
Programs

Section 515 and Section 514 Direct
Loans and Section 516 Grants are
subject to the provisions of Executive
Order 12372, which require
intergovernmental consultation with
State and local officials to foster the
intergovernmental partnership and
strengthen federalism by relying on
State and local processes for the
coordination and review of proposed
Federal financial assistance and direct
Federal development.

Applicants for the Direct Multi-
Family Housing Loan and Grant
program are required to contact their
state’s Single Point of Contact (SPOC) to
submit their Statement of Activities and
find out more information on how to
comply with the state’s process under
Executive Order 12372. To locate a
SPOC for your state, the Office of
Management and Budget (OMB) has an
official SPOC list on their website at
https://www.whitehouse.gov/wp-
content/uploads/2023/06/SPOC-list-as-
of-2023.pdf. For those States that have
a home page for their designated SPOC,
a direct link has been provided by
clicking on the State name. SPOC
information is also available in any RD
Agency office or on the RD Agency’s
website.

States that are not listed on the OMB
website page have chosen not to
participate in the intergovernmental
review process, and therefore do not
have a SPOC. If you are located within
a State that does not have a SPOC, you
may send application materials directly
to the Federal RD awarding agency.

RHS conducts intergovernmental
consultations for each loan in
accordance with 2 CFR part 415, subpart
C.

Executive Order 12866—Regulatory
Planning and Review

This final rule has been determined to
be a “significant regulatory action”
under Executive Order 12866 and
accordingly, the rule has been reviewed
by the OMB. A regulatory impact
analysis (RIA) was completed, outlining
the costs and benefits of implementing
this program in rural America.

As detailed in the RIA, this final rule
could mitigate eviction-related costs by
giving MFH Section 515, 514 and 516
households a minimum of 30 days’
notice with actionable information on
recertifying income changes and
deadlines for property debt payments
before lease termination.

This final rule will not affect MFH
borrowers directly, as the provision for
a minimum of 30 days’ notice before
eviction for nonpayment of rent is
already in place through CARES Act
requirements and other state and
national required postponements of
eviction, which effectively negate any
effects of this rule on its own mandate.

The additional requirement for MFH
borrowers to disseminate information
provided by the Secretary of Agriculture
will allow tenants to apply for and
possibly receive applicable Federal
emergency rental subsidy that may be
available in presidentially declared
national emergencies. The cost of
obtaining information to be
disseminated upon presidentially
declared national emergency would be
minimal since RHS would supply the
information to MFH borrowers and
property management companies. The
incremental cost of adding the supplied
information from RHS is also expected
to be minimal. Many MFH borrowers
and associated management agents,
would provide tenants with information
on seeking additional emergency rent
subsidy without being required to do so.
For those pro-active borrowers and
management agents, the rule would not
impose additional administrative costs.
If, however, a borrower does not already
practice this type of tenant outreach,
then the added administrative hurdle
would impose a minimal burden.

All MFH borrowers are expected to
incur other costs from this rule
including familiarization and
miscellaneous administrative costs for
minor additional paperwork. This
category of cost is expected to be small
when compared to other economic
effects already in place for this rule.
This rule does not require housing
providers to rewrite lease agreements,
only to amend the requirement for 30-
day minimum notice for nonpayment of
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rent or add an addendum to current
leases.

To view the complete RIA, please see
the rulemaking docket at https://
www.regulations.gov using docket
number RHS-23-MFH-0022.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988. Under
this rule: (1) unless otherwise
specifically provided, all State and local
laws that conflict with this rule will be
preempted; (2) no retroactive effect will
be given except as specifically
prescribed in the rule; and (3)
administrative proceedings of the
National Appeals Division of the
Department of Agriculture (7 CFR part
11) must be exhausted before bringing a
lawsuit in Federal court that challenges
action taken under this rule.

Executive Order 13132, Federalism

The policies contained in this final
rule do not have any substantial direct
effect on States, on the relationship
between the National Government and
States, or on the distribution of power
and responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with the States is not required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

RHS has determined that this rule
does not have substantial direct effects
on one or more Tribes. Should a tribe
request consultation, RHS will work
with the USDA Office of Tribal
Relations to ensure that meaningful
consultation occurs on provisions.

Unfunded Mandates Reform Act
(UMRA)

Title II of the UMRA, Public Law 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal Governments and on the private
sector. Under section 202 of the UMRA,
Federal agencies generally must prepare
a written statement, including cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal Governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires a
Federal agency to identify and consider
a reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of title IT of the UMRA) for
State, local, and tribal Governments or
for the private sector. Therefore, this
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, this final rule has
been reviewed in accordance with 7
CFR part 1970 (“Environmental Policies
and Procedures”). The Agency has
determined that: (1) this action meets
the criteria established in 7 CFR
1970.53(f); (2) no extraordinary
circumstances exist; and (3) the action
is not “‘connected” to other actions with
potentially significant impacts, is not
considered a “cumulative action” and is
not precluded by 40 CFR 1506.1.
Therefore, the Agency has determined
that the action does not have a
significant effect on the human
environment, and therefore neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Regulatory Flexibility Act

This final rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The undersigned has
determined and certified by signature
on this document that this final rule
will not have a significant economic
impact on a substantial number of small
entities. This final rule will not directly
affect the approximately 11,700 MFH
borrowers, most of which are small
entities, as the provision for a minimum

of 30 days’ notice before eviction for
nonpayment of rent is already in place
through CARES Act requirements and
other state and national required
postponements of eviction, which
effectively negate any effects of this rule
on its own mandate. Other provisions of
this final rule require minor action on
the MFH Borrowers, having costs
consistent with the usual course of
property and tenant management. MFH
currently requires a 30-day notification
of eviction for nonpayment of rent. This
final rule could mitigate eviction-related
costs by giving MFH Section 515, 514
and 516 households a minimum of 30
days’ notice with actionable information
on recertifying income changes and
deadlines for property debt payments
before lease termination. To view the
complete Regulatory Impact Analysis
(RIA) outlining the costs and benefits,
please see the rulemaking docket at
https://www.regulations.gov using
docket number RHS-23-MFH-0022.

Assistance Listing

The program affected by this
regulation is listed in the Assistance
Listing Catalog (formerly Catalog of
Federal Domestic Assistance) under
numbers 10.415—Rural Rental Housing
Loans and 10.405—Farm Labor Housing
Loans and Grants.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by OMB
and have been assigned OMB control
number 0575-0189. This final rule
contains no new reporting and
recordkeeping requirements that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act by promoting the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information,
services, and other purposes.

Non-Discrimination Statement Policy

In accordance with Federal civil
rights laws and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Mission Areas, agencies, staff offices,
employees, and institutions
participating in, or administering USDA
programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
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marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Recipients of Federal financial
assistance must take reasonable steps to
ensure meaningful access to their
programs or activities to individuals
with limited English proficiency and
may need to provide program
information in languages other than
English.

Persons with disabilities who require
alternative means of communication to
obtain program information (e.g.,
Braille, large print, audiotape, American
Sign Language) should contact the
responsible Mission Area, agency, staff
office, or the Federal Relay Service at
(800) 877-8339.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at
https://www.usda.gov/sites/default/
files/documents/ad-3027.pdf, from any
USDA office, by calling (866) 632—9992,
or by writing a letter addressed to
USDA. The letter must contain the
complainant’s name, address, telephone
number, and a written description of the
alleged discriminatory action in
sufficient detail to inform the Assistant
Secretary for Civil Rights (ASCR) about
the nature and date of an alleged civil
rights violation. The completed AD—
3027 form or letter must be submitted to
USDA by:

(1) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or

(2) Fax: (833) 256—1665 or (202) 690—
7442; or

(3) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR Part 3560

Accounting, Administrative practice
and procedure, Aged, Conflict of
interest, Government property
management, Grant programs—housing
and community development,
Insurance, Loan programs—agriculture,
Loan programs—housing and
community development, Low and
moderate-income housing, Migrant
labor, Mortgages, Nonprofit
organizations, Public housing, Rent
subsidies, Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble, the Rural Housing Service
amends 7 CFR part 3560 as follows:

PART 3560—DIRECT MULTI-FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3560
continues to read as follows:
Authority: 42 U.S.C. 1480.

Subpart D—Multi-Family Housing
Occupancy

* * * * *

m 2. Amend § 3560.156 by revising
paragraph (c)(18)(xvi) to read as follows:

§3560.156 Lease requirements.

* * * * *
(C] R
(18] * x %x

(xvi) The procedures that must be
followed by the borrower and the tenant
in giving notices required under terms
of the lease, including lease violation
notices. The lease will provide that, in
cases of nonpayment of rent, the
termination notice will be effective no
earlier than 30 days after the tenant’s
receipt of the written termination

notice.
* * * * *

m 3. Amend § 3560.159 by adding
paragraph (a)(3) to read as follows:

§3560.159 Termination of occupancy.

* * * * *

(a] * k%

(3) In cases of nonpayment of rent, the
termination notice will be effective no
earlier than 30 days after the tenant’s
receipt of the written termination
notice. Notice will be provided in
accordance with §3560.160(e) of this
chapter. All notices of lease termination
required by this section due to a tenant’s
failure to pay rent must also include the
following:

(i) Instructions on how the tenant can
cure the nonpayment of rent violation;

(ii) Information on how the tenant can
recertify their income pursuant to 7 CFR
3560.152; and

(iii) In the event of a presidential
declaration of a national emergency,
such information as required by the

Secretary.
* * * * *

m 4. Amend § 3560.160 by revising
paragraph (c) to read as follows:

§3560.160 Tenant grievances.

* * * * *

(c) Borrower responsibilities.

(1) Borrowers must permanently post
tenant grievance procedures that meet
the requirements of this section in a
conspicuous place at the housing

project. Borrowers also must maintain
copies of the tenant grievance
procedures at the housing project’s
management office for inspection by the
tenants and the Agency upon request.

(2) Each tenant must receive an
Agency summary of tenant’s rights
when a lease agreement is signed.

(3) If a tenant has limited English
proficiency (LEP), the borrower must
provide grievance procedures in both
English and the primary language of the
person with LEP(s). The notice must
include the telephone number and
address of USDA’s Office of Civil Rights
and the appropriate Regional Fair
Housing and Enforcement Agency.

(4) If the Secretary determines that all
tenants must be provided with
information regarding funding that is
available due to a presidential
declaration of a public health
emergency, the Borrower must provide
information to all tenants as stated in
§ 3560.159(a)(3)(iii) of this chapter.

* * * * *

Joaquin Altoro,

Administrator, Rural Housing Service.
[FR Doc. 2024—-06245 Filed 3—22-24; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2024-0449; Special
Conditions No. 25-860-SC]

Special Conditions: Airbus SAS Model
A350 Series Airplanes; Seats With
Inertia Locking Devices

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus SAS (Airbus)
Model A350 series airplanes. These
airplanes will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
applicable airworthiness standards. This
design feature is seats with inertia
locking devices (ILD). The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
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DATES: This action is effective on Airbus
on March 25, 2024. Send comments on
or before May 9, 2024.

ADDRESSES: Send comments identified
by Docket No. FAA-2024—-0449 using
any of the following methods:

e Federal eRegulations Portal: Go to
www.regulations.gov and follow the
online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

e Docket: Background documents or
comments received may be read at
www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Dan
Jacquet, Cabin Safety Section, AIR—624,
Technical Policy Branch, Policy &
Standards Division, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, WA 98198,
telephone 206-231-3208, email Daniel.
Jacquet@faa.gov.

SUPPLEMENTARY INFORMATION: The
substance of these special conditions
has been published in the Federal
Register for public comment in several
prior instances with comments received
that required no changes to previously
issued special conditions. Therefore, the
FAA finds, pursuant to 14 CFR 11.38(b),
that new comments are unlikely, and
notice and comment prior to this
publication are unnecessary.

Privacy

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in title 14,
Code of Federal Regulations (14 CFR)
11.35, the FAA will post all comments
received without change to
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about these special
conditions.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to these special
conditions contain commercial or
financial information that is customarily
treated as private, that you actually treat
as private, and that is relevant or
responsive to these special conditions, it
is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and the
indicated comments will not be placed
in the public docket of these special
conditions. Send submissions
containing CBI to the individual listed
in the FOR FURTHER INFORMATION
CONTACT section above. Comments the
FAA receives, which are not specifically
designated as CBI, will be placed in the
public docket for these special
conditions.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments, and will consider comments
filed late if it is possible to do so
without incurring delay. The FAA may
change these special conditions based
on the comments received.

Background

On August 16, 2022, Airbus applied
for an amendment to Type Certificate
No. T000631B for seats with ILD in the
Model A350 series airplanes. These
airplanes are twin-engine, transport-
category airplanes, with a maximum
seating for 480 passengers, and a
maximum take-off weight of 623,908
pounds.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Airbus must show that the Airbus
Model A350 series airplanes, as
changed, continue to meet the
applicable provisions of the regulations
listed in Type Certificate No. T000631B,
or the applicable regulations in effect on
the date of application for the change,

except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Airbus Model A350 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus Model A350
series airplanes must comply with the
exhaust-emission requirements of 14
CFR part 34, and the noise-certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§ 21.101.

Novel or Unusual Design Features

The Airbus Model A350 series
airplanes will incorporate the following
novel or unusual design features:

Seats with inertia locking devices.

Discussion

Airbus will install, in Model A350
series airplanes, passenger seats that can
be translated in the fore and aft
direction by an electrically powered
motor (actuator) that is attached to the
seat primary structure. Under typical
service-loading conditions, the motor
internal brake is able to translate the
seat and hold the seat in the translated
position. However, under the inertial
loads of emergency-landing and loading
conditions, specified in § 25.562, the
motor internal brake may not be able to
maintain the seat in the required
position. The ILD is an ‘“‘active” device
intended to control seat movement (i.e.,
a system that mechanically deploys
during an impact event), by locking the
gears of the motor assembly in place.
The ILD mechanism is activated by the
higher inertial load factors that could
occur during an emergency landing
event. Each seat place incorporates two
ILDs, one on either side of the seat pan.
Only one ILD is required to hold an


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Daniel.Jacquet@faa.gov
mailto:Daniel.Jacquet@faa.gov

Federal Register/Vol. 89, No. 58/Monday, March 25, 2024/Rules and Regulations

20545

occupied seat in position during worst-
case dynamic loading specified in
§25.562.

The ILD will self-activate only in the
event of a predetermined airplane
loading condition such as that occurring
during crash or emergency landing and
will prevent excessive seat forward
translation. A minimum level of
protection must be provided if the seat-
locking device does not deploy.

The normal means of satisfying the
structural and occupant protection
requirements of § 25.562 result in a non-
quantified, but nominally predictable,
progressive structural deformation or
reduction of injury severity for impact
conditions less than the maximum
specified by the rule. A seat using ILD
technology, however, may involve a
step change in protection for impacts
below and above that at which the ILD
activates and deploys to retain the seat
pan in place. This could result in
structural deformation or occupant
injury being higher at an intermediate
impact condition than that resulting
from the maximum impact condition. It
is acceptable for such step-change
characteristics to exist, provided the
resulting output does not exceed the
maximum allowable criteria at any
condition at which the ILD does or does
not deploy, up to the maximum severity
pulse specified by the requirements.

The ideal triangular maximum
severity pulse is defined in Advisory
Circular (AC) 25.561-1B “Dynamic
Evaluation of Seat Restraint Systems
and Occupant Protection on Transport
Airplanes”. For the evaluation and
testing of less-severe pulses for purposes
of assessing the effectiveness of the ILD
deployment setting, a similar triangular
pulse should be used with acceleration,
rise time, and velocity change scaled
accordingly. The magnitude of the
required pulse should not deviate below
the ideal pulse by more than 0.5g until
1.33 t1 is reached, where t1 represents
the time interval between 0 and t1 on
the referenced pulse shape as shown in
AC 25.561-1B. This is an acceptable
method of compliance to the test
requirements of the special conditions.

Conditions 1 through 5 ensure that
the ILD activates when intended, to
provide the necessary protection of
occupants. This includes protection of a
range of occupants under various
accident conditions. Conditions 6
through 10 address maintenance and
reliability of the ILD, including any
outside influences on the mechanism, to
ensure it functions as intended.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Airbus
Model A350 series airplanes. Should
Airbus apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, and 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Airbus SAS Model
A350 series airplanes.

In addition to the requirements of
§25.562, passenger seats incorporating
inertia locking devices (ILD)s must meet
the following:

1. Level of Protection Provided by
ILD—It must be demonstrated by test
that the seats and attachments, when
subject to the emergency-landing
dynamic conditions specified in
§25.562, and with one ILD not
deployed, do not experience structural
failure that could result in:

a. Separation of the seat from the
airplane floor.

b. Separation of any part of the seat
that could form a hazard to the seat
occupant or any other airplane
occupant.

c. Failure of the occupant restraint or
any other condition that could result in
the occupant separating from the seat.

2. Protection Provided Below and
Above the ILD Actuation Condition—If
step-change effects on occupant
protection exist for impacts below and

above that at which the ILD deploys,
tests must be performed to demonstrate
that the occupant is shown to be
protected at any condition at which the
ILD does or does not deploy, up to the
maximum severity pulse specified by

§ 25.562. Test conditions must take into
account any necessary tolerances for
deployment.

3. Protection Over a Range of Crash
Pulse Vectors—The ILD must be shown
to function as intended for all test
vectors specified in § 25.562.

4. Protection During Secondary
Impacts—The ILD activation setting
must be demonstrated to maximize the
probability of the protection being
available when needed, considering a
secondary impact that is above the
severity at which the device is intended
to deploy up to the impact loading
required by § 25.562.

5. Protection of Occupants other than
50th Percentile—Protection of
occupants for a range of stature from a
two-year-old child to a ninety-five-
percentile male must be shown.

6. Inadvertent Operation—It must be
shown that any inadvertent operation of
the ILD does not affect the performance
of the device during a subsequent
emergency landing.

7. Installation Protection—It must be
shown that the ILD installation is
protected from contamination and
interference from foreign objects.

8. Reliability—The performance of the
ILD must not be altered by the effects of
wear, manufacturing tolerances, aging,
or drying of lubricants, and corrosion.

9. Maintenance and Functional
Checks—The design, installation, and
operation of the ILD must be such that
it is possible to functionally check the
device in place. Additionally, a
functional-check method and a
maintenance-check interval must be
included in the seat installer’s
instructions for continued airworthiness
(ICA) document.

10. Release Function—If a means
exists to release an inadvertently
activated ILD, the release means must
not introduce additional hidden failures
that would prevent the ILD from
functioning properly.

Issued in Kansas Gity, Missouri, on March
19, 2024.

James David Foltz,

Manager, Technical Policy Branch, Policy and
Standards Division, Aircraft Certification
Service.

[FR Doc. 2024-06196 Filed 3—22—24; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF STATE

22 CFR Part 121
[Public Notice: 12223]
RIN 1400-AF27

International Traffic in Arms
Regulations: Revision to U.S.
Munitions List Category XI—High-
Energy Storage Capacitors

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State (the
Department) published an interim final
rule on April 27, 2023, effective May 21,
2023, amending the International Traffic
in Arms Regulations (ITAR) to remove
from U.S. Munitions List (USML)
Category XI certain high-energy storage
capacitors and to clearly identify the
high-energy storage capacitors that
remain in USML Category XI. After
reviewing the comments received in
response to that interim final rule, the
Department is now further amending
USML Category XI to remove additional
high-energy storage capacitors and to
more clearly identify those that remain
in USML Category XI.

DATES: Effective date: April 24, 2024.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Rasmussen, Office of Defense
Trade Controls Policy, Department of
State, telephone (202) 663—-2217; email
DDTCCustomerService@state.gov
SUBJECT: ITAR Amendment—High-
Energy Storage Capacitors (RIN 1400—
AF27)

SUPPLEMENTARY INFORMATION: The
Department of State’s Directorate of
Defense Trade Controls (DDTC)
administers the ITAR (22 CFR parts 120
through 130) to regulate the export,
reexport, retransfer, and temporary
import of, and brokering activities
related to certain items and services.
The articles and information subject to
the jurisdiction of the Department of
State under the ITAR (i.e., “defense
articles”) are identified on the USML at
ITAR section 121.1. Items not subject to
the ITAR or to the exclusive licensing
jurisdiction of any other department or
agency of the U.S. Government are
subject to the Export Administration
Regulations (EAR, 15 CFR parts 730
through 774, which includes the
Commerce Control List (CCL) in
Supplement No. 1 to part 774). The EAR
is administered by the Bureau of
Industry and Security (BIS), U.S.
Department of Commerce. This rule
does not modify the list of defense
articles and defense services controlled
for purposes of permanent import by the

Attorney General, as enumerated on the
U.S. Munitions Import List at 27 CFR
part 447.

The Department seeks to control on
the USML those articles and services
that provide a critical military or
intelligence advantage, or, in the case of
weapons, have an inherently military
function. The Department undertakes
these revisions pursuant to the
discretionary statutory authority
afforded the President in section
38(a)(1) of the Arms Export Control Act
(AECA) (22 U.S.C. 2778(a)(1)) and
delegated to the Secretary of State in
Executive Order 13637, to control the
export and temporary import of defense
articles and defense services in
furtherance of world peace and the
security and foreign policy of the United
States, and to designate those items
which constitute the USML. The
Department, informed by comments
received from the public and
consultations with its interagency
partners, determined the articles
removed from the USML by this rule no
longer warrant control under the ITAR.

On April 27, 2023, the Department
published an interim final rule at 88 FR
25488, with an effective date of May 21,
2023 (the interim final rule), to remove
from USML Category XI certain high-
energy storage capacitors that it assessed
have broad commercial application, are
available internationally, and do not
provide a critical military or intelligence
advantage. Specifically, the interim final
rule added a voltage criterion to
paragraph (c)(5) of USML Category XI,
limiting that paragraph to capacitors
“capable of operating at greater than one
hundred twenty-five volts (125 V).”

In the interim final rule, the
Department requested comments from
the interested community, focusing on
certain questions about the new voltage
criterion. The Department now responds
to those comments and further amends
the ITAR, and more specifically the
USML, through this final rule.

Voltage Rating and “Capable of
Operating”

The Department received four
comments from the public, all of which
recommended that the Department
define the voltage criterion according to
“voltage rating” or ‘‘rated voltage,”
rather than “capable of operating.” One
commenter asserted that “voltage
rating” is the industry standard term
and noted that the use of “voltage
rating” would provide consistency with
the way that capacitor voltages are
specified on the CCL under Export
Control Classification Numbers (ECCNs)
3A001.e.2 and 3A201.a. Two other
commenters asserted that “rated

voltage” is the industry standard term,
and one cited the Electronic
Components Industry Association
(ECIA) definition of “rated voltage” as
“the voltage at which an electrical
component can operate for extended
periods without loss of its basic
properties.” Another commenter
recommended ‘‘voltage rating”” but also
suggested the term “‘steady state voltage
rating.” The Department affirms that the
voltage criterion should not be conflated
with transient, or surge, voltage ratings.

All commenters opposed the use of
the phrase “capable of operating” to
specify the voltage threshold, asserting
that “capable of operating” is unclear
because it does not reflect terminology
widely used in the electronics industry
and most capacitors are ““‘capable of
operating” for a limited time in
conditions for which they were not
designed, although they may incur
damage in doing so. One commenter
further asserted that it is inherently
unclear whether a voltage criterion
defined in terms of “capable of
operating” would vary based upon a
customer’s circuit design margins and
the application into which the capacitor
is integrated. In contrast, industry
practitioners already understand that
“rated voltage” and ‘““voltage rating”
apply to the capacitor itself, and do not
depend on end use. The Department
affirms its intent is to regulate such
capacitors based on their performance
capability, regardless of limitations
imposed by the circuit in which they are
currently installed.

The Department accepts these
comments and will implement the term
“rated voltage” to specify the voltage
criterion in place of the phrase “capable
of operating,” which does not have a
broadly accepted definition. The
Department notes that rated voltage is
commonly provided in manufacturers’
product literature worldwide, thereby
giving persons other than the
manufacturer valuable information in
assessing the capabilities of the
capacitors. Furthermore, one commenter
asserted that the maximum voltage a
capacitor can withstand is not generally
assessed during product development,
which focuses upon the recommended
operating conditions and the limit
provided in the specification. Thus, a
criterion specified in terms of “capable
of operating” may require
manufacturers to expend resources to
perform testing that they would not
otherwise conduct.

Accordingly, the Department has
decided to specify the voltage criterion
in paragraph (c)(5)(i) of USML Category
XIin terms of “rated voltage.”
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Definition of Rated Voltage

The interim final rule also asked
whether a sufficient definition of
“voltage rating”” would be ““the value,
based on the capacitor’s design, testing,
and evaluation, that describes the
maximum amount of continuous voltage
that will not damage the capacitor.” All
commenters assessed that this definition
was accurate, with one recommending
adding an operating duration,
temperature, and maximum failure rate
to ensure consistency across
manufacturers and to prevent
manufacturers from, for example,
increasing the temperature to claim a
lower rated voltage.

One commenter suggested including a
note clarifying that rated voltage does
not include short-term transient or surge
operating conditions. Another
commenter assessed that adding a
temperature criterion ‘“would
complicate the verbiage” of paragraph
(c)(5), but it suggested that if a
temperature criterion is added, the
Department should use the term “rated
temperature,” where rated temperature
is “the maximum temperature at which
a capacitor can be used without voltage
derating (or degradation).” Another
commenter simply explained that
manufacturers rate their capacitors at
different temperatures according to the
intended end use application.

The interim final rule additionally
asked whether a criterion such as “will
not reduce the capacitor’s full energy
life below 10,000 discharges” would
address the fact that each charge and
discharge cycle likely inflicts some
damage on a capacitor. Commenters did
not support this suggestion, finding the
criterion itself or the suggested
discharge threshold irrelevant to their
capacitors.

Based on this feedback, the
Department is amending the Note to
paragraph (c)(5) of Category XI to define
“rated voltage” as “‘the value, based on
the capacitor’s design, testing, and
evaluation, that describes the maximum
amount of continuous voltage that will
not damage the capacitor.” The
Department also adds a sentence
clarifying that rated voltage does not
include short-term transient or surge
operating conditions. Furthermore, the
Department clarifies that “rated voltage”
shall be assessed for this criterion at an
operating temperature of 85 degrees
Celsius (°C) or less. This clarification is
intended to ensure consistency across
manufacturers in evaluating the
threshold. Since capacitor voltage
ratings lower as temperatures rise,
voltage ratings below 500 V at
temperatures at or below 85 °C may be

utilized to assess the voltage criterion,
as may voltage ratings above 500 V at
temperatures above 85 °C; however,
voltage ratings below 500 V at
temperatures above 85 °C must be
temperature corrected to 85 °C or lower
to assess the voltage criterion.

Voltage Threshold

One commenter reported that wet
tantalum capacitors with a rated voltage
of 150 V are being developed for use in
commercial applications. The
commenter also asserted that some
medical applications, such as
defibrillators, use wet tantalum
capacitors with a voltage rating at or
above 250 V.

The Department determined it is
appropriate to raise the voltage
threshold in excess of a rated voltage of
500 V. The Department assesses that
continuing to use the greater than 125
V threshold from the interim final rule
would result in unnecessary controls on
capacitors utilized in commercial
applications that are comparable to
those available internationally without
multilateral export control restrictions.
Moreover, the Department recognizes
that the rated voltage of such capacitors
is likely to increase over time. Most
significantly, during its review, the
Department did not identify any
capacitors with a rated voltage of 500 V
or less that continue to provide a critical
military or intelligence advantage such
that they continue to warrant control on
the USML.

Regulatory Analysis and Notices

Administrative Procedure Act

This rulemaking is exempt from
section 553 (Rulemaking) and section
554 (Adjudications) of the
Administrative Procedure Act (APA)
pursuant to 5 U.S.C. 553(a)(1) as a
military or foreign affairs function of the
United States. However, the Department
elected to solicit comments on an
interim final rule and has responded to
those comments in this final rule
without prejudice to its determination
that controlling the export and
temporary import of defense articles and
services is a military or foreign affairs
function.

Regulatory Flexibility Act

Since this rule is exempt from the
notice-and-comment rulemaking
provisions of 5 U.S.C. 553, it does not
require analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal

governments, in the aggregate, or by the
private sector of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Congressional Review Act

The Department assesses that this rule
is not a major rule under the criteria of
5 U.S.C. 804.

Executive Orders 12372 and 13132

This rulemaking does not have
sufficient federalism implications to
require consultations or warrant the
preparation of a federalism summary
impact statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this
rulemaking.

Executive Orders 12866, 13563, and
14094

Executive Orders 12866 (as amended
by Executive Order 14094) and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been deemed a
“significant regulatory action” under
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not preempt tribal law.
Accordingly, the requirements of
Executive Order 13175 do not apply to
this rulemaking.



20548 Federal Register/Vol.

89, No. 58/Monday, March 25, 2024 /Rules and Regulations

Paperwork Reduction Act

This rulemaking does not impose or
revise any information collections
subject to 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 121

Arms and munitions, Classified
information, Exports.

For the reasons stated in the
preamble, the Department of State
amends Title 22, Chapter I, Subchapter
M, part 121 as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

m 1. The authority citation for part 121
continues to read as follows:

Authority: 22 U.S.C. 2752, 2778, 2797; 22
U.S.C. 2651a; Sec. 1514, Pub. L. 105-261, 112
Stat. 2175; E.O. 13637, 78 FR 16129, 3 CFR,
2013 Comp., p. 223.

m 2.In §121.1, under Category XI, revise
paragraph (c)(5) as follows:

§121.1 The United States Munitions List.

* * * * *

Category XI—Miilitary Electronics

* * * * *

(C) * *x %

(5) High-energy storage capacitors
that:

(i) Have a rated voltage of greater than
five hundred volts (500 V);

(ii) Have a repetition rate greater than
or equal to six (6) discharges per
minute;

(iii) Have a full energy life greater
than or equal to 10,000 discharges at
greater than 0.2 Amps per Joule peak
current; and

(iv) Have any of the following:

(A) Volumetric energy density greater
than or equal to 1.5 J/cc; or

(B) Mass energy density greater than
or equal to 1.3 kJ/kg;

Note to paragraph (c)(5): Volumetric
energy density is Energy per unit Volume.
Mass energy density is Energy per unit Mass,
sometimes referred to as Gravimetric energy
density or Specific energy. Energy (E = /2CV2,
where C is Capacitance and V is the rated
voltage) in these calculations must not be
confused with useful energy or extractable
energy. Rated voltage is the value, based on
the capacitor’s design, testing, and
evaluation, that describes the maximum
amount of continuous voltage, at an
operating temperature less than or equal to
85 degrees Celsius (85 °C), that will not
damage the capacitor. Rated voltage does not

include short-term transient or surge
operating conditions.

* * * * *

Bonnie D. Jenkins,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 202406199 Filed 3—22—-24; 8:45 am]
BILLING CODE 4710-25-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[WT Docket No. 19-348; DA 24-233; FRS
209028]

Facilitating Shared Use in the 3100-
3550 MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Wireless Telecommunication Bureau
and the Office of Engineering and
Technology (WTB/OET) make a non-
substantive, editorial revision to the
Table of Frequency Allocations in the
Commission’s Rules (Table 22), which
identifies coordinates for Department of
Defense Cooperative Planning Areas
(CPAs) and Periodic Use Areas (PUAS),
deleting as redundant, the Norfolk,
Virginia Cooperative Planning Area
(Norfolk CPA) from the list of CPAs and
PUA’s in Table 22.

DATES: Effective March 25, 2024.

ADDRESSES: Federal Communications
Commission, 45 L Street NE,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Thomas Reed, Wireless
Telecommunications Bureau, Mobility
Division, (202) 418-0531 or Thomas.
reed@fcc.gov. For information regarding
the PRA information collection
requirements, contact Cathy Williams,
Office of Managing Director, at 202—
418-2918 or cathy.williams@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Wireless
Telecommunications Bureau and the
Office of Engineering and Technology’s
Order in WT Docket No. 19-348, DA
24-233, adopted and released March 11,
2024. The full text of the Order,
including all Appendices, is available
for public inspection at the following
internet address: https://docs.fcc.gov/
public/attachments/DA-24-233A1.pdf.
Alternative formats are available for
people with disabilities (Braille, large
print, electronic files, audio format), by
sending an email to FCC504@fcc.gov or
calling the Consumer and Governmental

Affairs Bureau at 202—418-0530 (voice)
or 202—418-0432 (TTY).

Synopsis
Introduction

In this Order, WTB/OET make a non-
substantive, editorial revision to
§2.106(c)(431), Table 22. Consistent
with the recommendation of the
Department of Defense (DoD), WTB/
OET revise §2.106(c)(431), Table 22, of
the Commission’s rules to delete the
Norfolk CPA from the list of CPAs and
PUAs in Table 22 as redundant because
the Norfolk CPA is entirely
encompassed within the larger Newport
News, Virginia CPA/PUA. As part of
this change, and consistent with DoD’s
request, WTB/OET also rename the
Newport News CPA/PUA as the
“Newport News-Norfolk CPA/PUA.”

Background

Historically, the 3.45 GHz band
(3450-3550 MHz) was a predominantly
Federal band, with limited non-Federal
use, and DoD in particular operated a
number of defense radar systems in the
band. In 2020, the Commission adopted
the 3.45 GHz R&O and FNPRM, in
which it removed secondary, non-
Federal allocations from the band and
sought comment on restructuring the
band to permit coordinated Federal and
non-Federal use. In 2021, the
Commission adopted the 3.45 GHz
Second R&O, which created a new 3.45
GHz Service, including a cooperative
sharing regime. Under this sharing
regime, non-Federal systems have
unencumbered, full-power use of the
entire band across the contiguous
United States except for limited
locations and circumstances—in effect,
within CPAs and PUAs, where current
incumbent Federal systems remain in
the band and non-Federal systems are
not entitled to protection from Federal
operations.

Commercial operations are not
precluded in CPAs and PUAs, but prior
coordination between Federal
incumbents and commercial operations
is required. Consistent with DoD’s
recommendation, the Commission
defined CPAs as “geographic locations
in which non-Federal operations shall
coordinate with Federal systems in the
band to deploy non-Federal operations
in a manner that shall not cause harmful
interference to Federal systems
operating in the band.” In CPAs,
operators of non-Federal stations may be
required to modify their operations to
protect Federal operations against
harmful interference and may not claim
interference protection from Federal
systems. For each CPA, the Commission


https://docs.fcc.gov/public/attachments/DA-24-233A1.pdf
https://docs.fcc.gov/public/attachments/DA-24-233A1.pdf
mailto:cathy.williams@fcc.gov
mailto:FCC504@fcc.gov
mailto:Thomas.reed@fcc.gov
mailto:Thomas.reed@fcc.gov

Federal Register/Vol. 89, No. 58/Monday, March 25, 2024/Rules and Regulations

20549

provided either a point and radius or a
series of geographic coordinates
(creating a polygon) to define the
boundary of the area, which allows non-
Federal operators to determine precisely
which areas require coordination with
DoD. DoD also identified several PUAs,
which, consistent with DoD’s
recommendation, the Commission
defined as “‘geographic locations in
which non-Federal operations in the
band shall not cause harmful
interference to Federal systems
operating in the band for episodic
periods.” To enable non-Federal
licensees to determine the areas that
require coordination with DoD, the
center locations and dimensions for all
CPA and PUA coordination areas are
defined in § 2.106(c)(431) of the
Commission’s rules.

In the 3.45 GHz Band Second R&O,
the Commission expressly delegated
authority to WTB and OET to reduce the
size of CPAs and PUAs. The
Commission provided that “in the event
that the DoD modifies its use in any
existing Cooperative Planning or
Periodic Use Area so as to decrease the
size of such area, we delegate authority
to [WTB/OET], in coordination with
NTIA, to reflect such smaller areas in
our rules.” In addition to this specific
delegation, the Commission broadly
delegated additional authority to WTB
and OET to create additional CPAs and
PUAs as necessary to facilitate
commercial network expansion into
areas outside the contiguous United
States when NTIA provides notice that
non-Federal operations can occur, to
consider applications and assign
licenses for partial economic areas
associated with such CPAs/PUAs, and
to conduct a rulemaking if it became
necessary to authorize non-Federal
operations to these new license areas on
the basis of rules that differ from the
rules adopted in the 3.45 GHz Band
Second R&O. In addition, OET has
delegated authority to make non-
substantive, editorial revisions to Part 2
of the Commission’s rules.

In a Memorandum to the National
Telecommunications and Information
Administration (NTIA), DoD requests
the deletion of the Norfolk CPA from the
list of CPAs and PUASs in
§2.106(c)(431), Table 22 of the
Commission’s rules. DoD maintains that
the Norfolk CPA is redundant because
the Norfolk CPA is entirely
encompassed within the larger Newport
News, VA CPA/PUA. As part of this
change, DoD also asks that the Newport
News CPA/PUA be renamed the
“Newport News-Norfolk CPA/PUA.”

Discussion

Pursuant to the delegation of
authority by the Commission in the 3.45
GHz Band Second R&O, as well as
OET’s authority to make non-
substantive revisions to the Part 2 rules,
WTB/OET revise the Part 2 rules to
delete the redundant Norfolk CPA as
requested by DoD and rename the
Newport News CPA/PUA as the
“Newport News-Norfolk CPA/PUA.”
For the reasons discussed below, we
find that this modification falls within
the “good cause” exception to the notice
and comment requirements of the
Administrative Procedure Act.

As a practical matter—and as DoD
points out—the Norfolk CPA is entirely
subsumed in the larger Newport News
CPA/PUA, and any non-Federal
operations in the former CPA would be
required to follow the same
coordination procedures after such a
change as those required pursuant to the
current rule. The larger area also
includes the same responsibility for
PUA coordination, which currently
applies to the entire region, so no
protections or coordination
requirements will be lost or changed as
a result of this rule modification. The
only change resulting from this rule
modification is that Federal and non-
Federal operators will no longer have to
conduct a duplicative coordination
process but will instead be able to
follow a single coordination procedure
for the entire, encompassing area. Thus,
while the Newport News CPA/PUA will
not decrease in size, the elimination of
the Norfolk CPA will have the effect of
eliminating a duplicative coordination
burden for both Federal and non-
Federal operations, and as such, falls
within the authority delegated to WTB/
OET.

As discussed above, the change
proposed by DoD, and conveyed
through NTIA, merely deletes a
redundant component of the rule,
would not alter the compliance
obligations of any party, and seeking
notice and comment on this technical
correction would be a waste of
Commission resources. ‘“The larger
Newport News CPA/PUA commands
the requisite coordination to protect
DoD missions operating within the
band, to include episodic DoD
operations|,]” rendering the Norfolk
CPA redundant and unnecessary.
Accordingly, without notice and
comment, WTB/OET delete the Norfolk
CPA from §2.106(c)(431), Table 22, and
rename the Newport News CPA/PUA,
the “Newport News-Norfolk CPA/PUA.”

Procedural Matters

Regulatory Flexibility Act. Because
this rule change is being adopted
without notice and comment, the
Regulatory Flexibility Act does not
apply.

Paperwork Reduction Act. This
document does not contain new or
modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA). In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002.

Congressional Review Act. The
Commission has determined, and the
Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs, that this rule is “non-major”
under the Congressional Review Act, 5
U.S.C. 804(2). The Office of the
Managing Director will send a copy of
this Order to Congress and the
Government Accountability Office
pursuant to 5 U.S.C. 801(a)(1)(A).

Ordering Clauses

It is ordered, pursuant to sections 1,
4(i), and 303 of the Communications Act
of 1934, as amended, 47 U.S.C. 151,
154(i), 303, that this Order is adopted.

It is further ordered that part 2 of the
Commission’s rules is amended as set
forth in the Appendix, effective
immediately upon publication in the
Federal Register.

It is further ordered that the Office of
the Managing Director, Performance
Program Management, shall send a copy
of this Order in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, 5 U.S.C.
801(a)(1)(A).

These actions are taken under
delegated authority pursuant to sections
0.31, 0.131, 0.241, and 0.331 of the
Commission’s rules, 47 CFR 0.31, 0.131,
0.241, and 0.331, and the 3.45 GHz
Band Second R&O.

Federal Communications Commission.
Amy Brett,

Chief of Staff, Wireless Telecommunications
Bureau.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 2 as
follows:
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PART 2—FREQUENCY ALLOCATIONS Authority: 47 U.S.C. 154, 302a, 303, and Norfolk CPA/PUA.” The revision reads
AND RADIO TREATY MATTERS; 336, unless otherwise noted. as follows:
GENERAL RULES AND REGULATIONS

m 2.In § 2.106, revise Table 22 by §2.106 Table of Frequency Allocations.
h hority citation f removing the Norfolk CPA and * * * * *
] 1.T e authority citation for part 2 renaming as the “Newport News- () * * *
continues to read as follows: (431) * * *

TABLE 22 TO PARAGRAPH (c)(431)—DEPARTMENT OF DEFENSE COOPERATIVE PLANNING AREAS AND PERIODIC USE

AREAS
Location name State CPA PUA Latitude Longitude R&%L)‘S
Newport News-Norfolk* (includes Fort Story SESEF range) ......... VA ... Yes ....... Yes ....... 36°58"24” 76°26'07” 93

* * * * * * *

[FR Doc. 2024-06158 Filed 3—22-24; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2024—-0763; Project
Identifier AD-2023-00924-E]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines, LLC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
International Aero Engines, LLC (IAE
LLC) Model PW1122G-JM, PW1124G1—
M, PW1124G—JM, PW1127G1-]M,
PW1127G1A-JM, PW1127G1B-JM,
PW1127G—JM, PW1127GA-JM,
PW1129G—JM, PW1130G—]M,
PW1133G—JM, and PW1133GA-]M
engines. This proposed AD was
prompted by an in-flight shutdown
(IFSD) caused by the fracture of a low-
pressure compressor (LPC) 1st-stage
integrally bladed rotor (IBR-1). This
proposed AD would require removal
and replacement of affected LPC key
washers and affected LPC IBR-1 and
installation of inlet guide vane (IGV)
spacers. The FAA is proposing this AD
to address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0763; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

FOR FURTHER INFORMATION CONTACT:
Carol Nguyen, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7655; email: carol.nguyen@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0763; Project Identifier AD—
2023-00924-E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important

that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Carol Nguyen,
Aviation Safety Engineer, FAA, 2200
South 216th Street, Des Moines, WA
98198. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

On July 8, 2022, an Airbus Model
A320neo airplane powered by IAE LLC
Model PW1127G-JM engines
experienced an IFSD. A manufacturer
investigation determined that the IFSD
was caused by a fractured LPC IBR-1
which resulted from an aerodynamic
excitation. The most likely cause of the
aerodynamic excitation was a
misaligned IGV located directly
upstream of the IBR—1. As a result, Pratt
& Whitney (PW) redesigned the LPC IGV
arm assembly by adding a spacer to
provide additional torque capability and
to prevent a misaligned vane. PW also
redesigned the IBR—1 to better
withstand an aerodynamic excitation
from a misaligned IGV. As a result, the
FAA is proposing to require the removal
and replacement of certain affected LPC
key washers and affected LPC IBR-1,
and installation of LPC IGV spacers.
This condition, if not addressed, could
result in damage to the engine, damage
to the airplane, and possible loss of the
airplane.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
removal and replacement of affected
LPC key washers and affected LPC IBR—
1 and installation of LPC IGV spacers.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 215
engines installed on airplanes of U.S.
registry.
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The FAA estimates the following
costs to comply with this proposed AD:

ESTIMATED COSTS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace LPC IBR—1 ......ccccceveeievieiecieeieine 1 work-hours x $85 per hour = $85 ............... $36,350 $36,435 $7,833,525
Replace IGV key washers and install IGV 20 work-hours x $85 per hour = $1,700 ........ 4,392 6,092 1,309,780
spacers.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

International Aero Engines, LLC: Docket No.
FAA-2024-0763; Project Identifier AD—
2023-00924-E.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to International Aero
Engines Model PW1122G-JM, PW1124G1-
M, PW1124G-JM, PW1127G1-JM,
PW1127G1A-JM, PW1127G1B-]M,
PW1127G-JM, PW1127GA-JM, PW1129G—
M, PW1130G-JM, PW1133G-JM, and
PW1133GA-JM engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by an in-flight
shutdown caused by the fracture of a low-
pressure compressor (LPC) 1st-stage
integrally bladed rotor (IBR-1). The FAA is
issuing this AD to prevent the failure of the
LPC IBR-1. The unsafe condition, if not
addressed, could result in damage to the
engine, damage to the airplane, and possible
loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For affected engines with installed LPC
key washers having part number (P/N)
5375416, at the next engine shop visit after
the effective date of this AD, remove the
affected LPC key washers and replace them
with LPC key washers and LPC inlet guide

vane (IGV) spacers that are eligible for
installation.

(2) For affected engines with an installed
LPC IBR-1 having P/N 5373831, at the next
piece-part exposure after the effective date of
this AD, remove the affected LPC IBR—-1 and
replace with an LPC IBR-1 eligible for
installation.

(h) Definitions

For the purposes of this AD:

(1) An “engine shop visit” is the induction
of an engine into the shop for maintenance
involving the separation of pairs of major
mating engine flanges, except that the
separation of engine flanges solely for the
purposes of transportation without
subsequent engine maintenance does not
constitute an engine shop visit.

(2) A “piece-part exposure” is when the
LPC IBR-1 is separated from the LPC
module.

(3) “LPC key washers eligible for
installation” are any LPC key washers having
P/N 5375434 or later-approved P/N.

(4) “LPC IGV spacers eligible for
installation’ are any LPC IGV spacers having
P/N 5375433 or later-approved P/N.

(5) An “LPC IBR~-1 eligible for installation”
is any LPC IBR-1 having P/N 5373841 or
later-approved P/N.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (j) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Additional Information

For more information about this AD,
contact Carol Nguyen, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7655;
email: carol.nguyen@faa.gov.

(k) Material Incorporated by Reference
None.
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Issued on March 19, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—06216 Filed 3—-22—24; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-0755; Project
Identifier AD-2023-00521-E]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain General Electric Company (GE)
Model GEnx—1B64/P1, GEnx—1B64/P2,
GEnx—1B67, GEnx—1B67/P1, GEnx—
1B67/P2, GEnx—1B70, GEnx—1B70/75/
P1, GEnx-1B70/75/P2, GEnx—1B70/P1,
GEnx—1B70/P2, GEnx—-1B70C/P1,
GEnx—1B70C/P2, GEnx—1B74/75/P1,
GEnx—1B74/75/P2, GEnx—1B76/P2,
GEnx—1B76A/P2, GEnx—2B67, GEnx—
2B67B, and GEnx—2B67/P engines. This
proposed AD was prompted by a
manufacturer evaluation that
determined a lower life limit is
necessary for certain stages 6-10
compressor rotor spools (stages 6—10
spools) than allowed by the engine shop
manual (ESM). This proposed AD
would require a one-time inspection of
the stages 6—10 spools for previously
accomplished blend repairs, a one-time
inspection of the blend repairs on the
stages 6—10 spools for compliance with
the updated allowable limits, and
replacement if necessary. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0755; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact GE, 1 Neumann
Way, Cincinnati, OH 45215; phone:
(513) 552—-3272; email: aviation.
fleetsupport@ge.com; website: ge.com.

* You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110.

FOR FURTHER INFORMATION CONTACT:
Alexei Marqueen, Aviation Safety
Engineer, FAA, 2200 South 216th Street,
Des Moines, WA 98198; phone: (781)
238-7178; email: alexei.t. marqueen@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2024-0755; Project Identifier AD—
2023-00521-E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act

(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Alexei Marqueen,
Aviation Safety Engineer, FAA, 2200
South 216th Street, Des Moines, WA
98198. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA was notified of a
manufacturer evaluation, which
consisted of a heat transfer analysis, that
revealed significant changes in thermal
gradients in certain areas of the high-
pressure compressor rotor (HPCR)
assembly on GE Model GEnx-1B64/P1,
GEnx—1B64/P2, GEnx—1B67, GEnx—
1B67/P1, GEnx—-1B67/P2, GEnx-1B70,
GEnx-1B70/75/P1, GEnx-1B70/75/P2,
GEnx—1B70/P1, GEnx—1B70/P2, GEnx—
1B70C/P1, GEnx—1B70C/P2, GEnx—
1B74/75/P1, GEnx—1B74/75/P2, GEnx—
1B76/P2, GEnx—1B76A/P2, GEnx—2B67,
GEnx—2B67B, and GEnx—2B67/P
engines. The results of the heat transfer
analysis were used to determine that a
lower life limit is required for certain
areas of the HPCR. Consequently, the
manufacturer re-checked the serviceable
and repairable limits of the stages 6—10
spools to determine if they still
maintained the threshold limit for
serviceability, where it was discovered
that two repair procedures listed in the
ESM exceeded the updated repair limits
at certain locations of the HPCR
assembly.

Due to the findings of the previous
evaluations, the manufacturer
performed an updated analysis and
determined that a new threshold for the
repairable limits for blend-repaired
stages 6—10 spools is necessary. The
manufacturer also determined that
certain areas of previous blend-repaired
stages 6—10 spools may have a lower life
limit than the ultimate life limit of the
HPCR disks.

This condition, if not addressed,
could result in fracture and potential
uncontained failure of the stages 6-10
spools, with consequent uncontained
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debris release, damage to the engine,
and damage to the aircraft.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed GE GEnx—1B
Service Bulletin 72—-0525, R00, dated
October 4, 2023 (GEnx—1B SB 72-0525,
R00), and GEnx—2B Service Bulletin 72—
0460, R00, dated October 4, 2023
(GEnx—2B SB 72-0460, R00). This
service information identifies the part
numbers and serial numbers of affected
stages 6—10 spools; and specifies
instructions for a one-time inspection of

the stages 6—10 spools for previously
accomplished blend repairs, a one-time
inspection of the blend repairs on the
stages 6—10 spools for compliance with
the updated allowable limits, and
replacement if necessary. These
documents are distinct since they apply
to different engine models.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES section.

Proposed AD Requirements in This
NPRM

This NPRM would require
accomplishing a one-time inspection of
the stages 6—10 spools for previously
accomplished blend repairs, a one-time
inspection of the blend repairs on the
stages 6—10 spools for compliance with

ESTIMATED COSTS

the updated allowable limits, and
replacement, if necessary, within
compliance times specified in GE
GEnx—1B SB 72—-0525, R00 or GEnx—2B
SB 72-0460, R00. Depending on the part
numbers and serial numbers of the
affected stages 6—10 spools, this NPRM
proposes to require these actions to be
accomplished at the next piece-part
exposure after the effective date of this
proposed AD, or before the affected
stages 6—10 spool reaches the cyclic
removal threshold of up to 11,894 cycles
since new.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 6
engines installed on airplanes of U.S.
registry.

The FAA estimates the following
costs to comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect stages 6—10 SPOOIS .......cceoeeererrruennns 8 work-hours x $85 per hour = $680 ............. $0 $680 $4,080
Inspect previous blend repairs 1 work-hours x $85 per hour = $85 ............... 0 85 510

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the proposed inspections. The
agency has no way of determining the

ON-CONDITION COSTS

number of engines that might need this
replacement:

. Cost per
Action Labor cost Parts cost product
Replace stages 6—10 SPOOI .......cccevvevrrievnrieieneeienns 8 work-hours x $85 per hour = $680 ........cceecvevvrvenenne $1,307,600 $1,308,280

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

General Electric Company: Docket No. FAA—

2024-0755; Project Identifier AD—-2023—
00521-E.
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(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs

None.

(c) Applicability

This AD applies to General Electric
Company (GE) Model GEnx-1B64/P1, GEnx—
1B64/P2, GEnx—1B67, GEnx—1B67/P1, GEnx—
1B67/P2, GEnx-1B70, GEnx—1B70/75/P1,
GEnx-1B70/75/P2, GEnx—1B70/P1, GEnx—
1B70/P2, GEnx—1B70C/P1, GEnx—1B70C/P2,
GEnx—1B74/75/P1, GEnx—1B74/75/P2,
GEnx-1B76/P2, GEnx—1B76A/P2, GEnx—
2B67, GEnx—2B67B, and GEnx—2B67/P
engines with an installed:

(1) Stages 6—10 compressor rotor spool
(stages 6—10 spool) having a part number (P/
N) and serial number (S/N) listed in
paragraph 4, Appendix—A, Table 1 of GE
GEnx—1B Service Bulletin 72—-0525, R0O0,
dated October 4, 2023 (GEnx—1B SB 72-0525,
R00); or

(2) Stages 6—10 spool having a P/N and S/
N listed in paragraph 4, Appendix—A, Table
1 of GE GEnx—2B Service Bulletin 72—-0460,
R00, dated October 4, 2023 (GEnx—2B SB 72—
0460, R00).

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by a manufacturer
evaluation which determined that a lower
life limit is necessary for certain stages 6—10
spools than that allowed in the engine shop
manual. The FAA is issuing this AD to
prevent fracture and potential uncontained
failure of the stages 610 spools. The unsafe
condition, if not addressed, could result in
uncontained debris release, damage to the
engine, and damage to the aircraft.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

At the next piece-part exposure after the
effective date of this AD or before the affected
stages 6—10 spool reaches the cyclic removal
threshold specified in paragraph 4.,
Appendix—A, Table 1 of GEnx—1B 72-0525,
R00 or GEnx—2B SB 72-0460, R00O, as
applicable, do the following actions:

(1) Inspect the stages 6—10 spool for
previously accomplished blend repairs in
accordance with the Accomplishment
Instructions, paragraph 3.B.(1) of GEnx—1B
SB 72-0525, R00 or GEnx—2B SB 72-0460,
ROO, as applicable.

(2) If during any inspection required by
paragraph (g)(1) of this AD, any stages 6—10
spool is found to have a previously
accomplished blend repair, before further
flight, inspect the blend repair for
compliance with the allowable limits in
accordance with the Accomplishment
Instructions, paragraph 3.B.(2) of GEnx—1B
SB 72—0525, R0O0 or GEnx—2B SB 72-0460,
ROO, as applicable.

(3) If during any inspection required by
paragraph (g)(2) of this AD, any stages 6—10
spool is found to have a previously
accomplished blend repair that is not within
the allowable limits, before further flight,
remove the stages 6—10 spool from service
and replace with a part eligible for
installation in accordance with the
Accomplishment Instructions, paragraph
3.B.(2)(a)1 or 3.B.(2)(b)1 of GEnx—1B SB 72—
0525, R0O0 or GEnx—2B SB 72-0460, R00, as
applicable.

(h) Definition

(1) For the purpose of this AD, a “piece-
part exposure” is when the stages 6—10 spool
is disassembled from the high-pressure
compressor rotor assembly.

(2) For the purpose of this AD, a “part
eligible for installation” is a stages 6—10
spool that does not have a P/N and S/N
identified in paragraph 4, Appendix—A,
Table 1 of GEnx—1B 72—0525, R00 or GEnx—
2B 72-0460, R0O.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (j) of this AD and email to: ANE-
AD-AMOCe@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Alexei Marqueen, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7178;
email: alexei.t. marqueen@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) General Electric Company (GE) GEnx—
1B Service Bulletin 72—-0525, R00, dated
October 4, 2023.

(ii) GE GEnx—2B Service Bulletin 72—-0460,
ROO, dated October 4, 2023.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,

visit www.archives.gov/federal-register/cfr/

ibr-locations or email fr.inspection@nara.gov.
Issued on March 15, 2024.

Victor Wicklund,

Deputy Director, Compliance & Airworthiness

Division, Aircraft Certification Service.

[FR Doc. 2024-05995 Filed 3—22-24; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-0761; Project
Identifier AD-2023-01256-T]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain The Boeing Company Model 777
airplanes. This proposed AD was
prompted by a determination that the
nitrogen enriched air distribution
system (NEADS) cover plate assembly
attached to a certain vent stringer in the
center wing tank was installed without
a designed electrical bond. This
proposed AD would require installing
electrical bonding and grounding,
installing the cover plate assembly with
new fasteners, and revising the existing
maintenance or inspection program, as
applicable, to incorporate new
airworthiness limitations. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0761; or in person at
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Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For service information, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Boulevard,
MC 110-SK57, Seal Beach, CA 90740-
5600; telephone 562-797—-1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th Street Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195. It is also available at
regulations.gov by searching for and
locating Docket No. FAA-2024—-0761.

FOR FURTHER INFORMATION CONTACT:
Anthony Decaro, Aviation Safety
Engineer, FAA, 2200 South 216th Street,
Des Moines, WA 98198; telephone: 562—
627-5374; email: Anthony.D.Decaro@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2024-0761; Project Identifier AD—
2023-01256-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.

Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), GBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Anthony Decaro,
Aviation Safety Engineer, FAA, 2200
South 216th Street, Des Moines, WA
98198; telephone: 562—-627-5374; email:
Anthony.D.Decaro@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA has received a report
indicating a production audit by the
design approval holder found that the
design of the NEADS cover plate
assembly did not comply with the
requirements for nitrogen generation
system certification (14 CFR 25.981). It
was discovered that the cover plate
assembly was installed without a
designed electrical bond for electrostatic
dissipation. As a result, Boeing has
changed the cover plate assembly
installation procedure to include a new
electrical bond between the cover plate
assembly and vent stringer No. 15. In
addition, new stainless steel alloy
fasteners are used to attach the cover
plate assembly to vent stringer No. 15.
The accumulation of electrostatic charge
in the cover plate assembly and the float
valve assembly, which is attached to the
cover plate assembly, could lead to
electrostatic discharge to the
surrounding structure. This condition, if
not addressed, could result in an
ignition source inside the fuel tank and
subsequent fire or explosion.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 777-47A0007
RB, dated November 21, 2023. This
service information specifies procedures
for removing the cover plate assembly
and its attached float valve assembly,
installing electrical bonding and
grounding, measuring the bonding
resistance between the bolt heads/cover
plate assembly/float valve assembly
mounting flange and the vent stringer
No. 15 and between the nuts and the
cover plate assembly, and installing the
cover plate assembly with new
fasteners. The service information also
requires revising the operator’s
maintenance or inspection program, as
applicable, by incorporating new
airworthiness limitations (AWLs). This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already
described, except for any differences
identified as exceptions in the
regulatory text of this proposed AD. For
information on the procedures and
compliance times, see this service
information at regulations.gov under
Docket No. FAA-2024-0761.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections) and Critical
Design Configuration Control
Limitations (CDCCLs). Compliance with
these actions and CDCCLs is required by
14 CFR 91.403(c). For airplanes that
have been previously modified, altered,
or repaired in the areas addressed by
this proposed AD, the operator may not
be able to accomplish the actions
described in the revisions. In this
situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph (j) of
this proposed AD.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 292
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:
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ESTIMATED COSTS
’ Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Electrical bond installation ............... 27 work-hours x $85 per hour = $2,295 ...........ccceuee.. $93 $2,388 $697,296

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

The Boeing Company: Docket No. FAA—
2024-0761; Project Identifier AD-2023—
01256-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200, —200LR, —300, —300ER, and
777F series airplanes, certificated in any
category, as identified in Boeing Alert

Requirements Bulletin 777-47A0007 RB,
dated November 21, 2023.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by a determination
that the nitrogen enriched air distribution
system (NEADS) cover plate assembly
attached to vent stringer No. 15 in the center
wing tank was installed without a designed
electrical bond. The FAA is issuing this AD
to address the accumulation of electrostatic
charge in the cover plate assembly and float
valve assembly, which could lead to
electrostatic discharge to the surrounding
structure. The unsafe condition, if not
addressed, could result in result in an
ignition source inside the fuel tank and
subsequent fire or explosion.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 777-47A0007 RB,
dated November 21, 2023, do all applicable
actions identified in, and in accordance with,
the Accomplishment Instructions of Boeing
Alert Requirements Bulletin 777-47A0007
RB, dated November 21, 2023.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 777-47A0007, dated November 21,
2023, which is referred to in Boeing Alert
Requirements Bulletin 777-47A0007 RB,
dated November 21, 2023.

(h) Exceptions to Service Information
Specifications

(1) Where the “Effectivity” paragraph and
Compliance Time columns of the tables in
the “Compliance” paragraph of Boeing Alert
Requirements Bulletin 777-47A0007 RB,
dated November 21, 2023, uses the phrase
“the Original Issue date of Requirements
Bulletin 777-47A0007 RB,” this AD requires
using the effective date of this AD.

(2) Where the Compliance Time for
ACTION 3: Incorporate Maintenance
Planning Document (MPD), in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 777-47A0007 RB,
dated November 21, 2023, is ‘“Before further
flight after accomplishing ACTION 1 and
ACTION 2,” this AD requires incorporating
the MPD within 60 days after the effective
date of this AD.

(i) No Alternative Actions, Intervals, or
Critical Design Configuration Control
Limitations (CDCCLs)

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections),
intervals, or CDCCLs may be used unless the
actions, intervals, and CDCCLs are approved
as an alternative method of compliance
(AMOC) in accordance with the procedures
specified in paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520, Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,



20558

Federal Register/Vol. 89, No. 58/Monday, March 25, 2024 /Proposed Rules

send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520, Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(k) Related Information

(1) For more information about this AD,
contact Anthony Decaro, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone: 562—-627—
5374; email: Anthony.D.Decaro@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the address specified in
paragraph (1)(3) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
777—-47A0007 RB, dated November 21, 2023.

(ii) [Reserved]

(3) For service information, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS), 2600
Westminster Boulevard, MC 110-SK57, Seal
Beach, CA 90740-5600; telephone 562-797—
1717; website myboeingfleet.com.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th Street, Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on March 19, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-06130 Filed 3—-22—24; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024-0759; Project
Identifier AD—2023-01040-T]

RIN 2120-AA64

Airworthiness Directives; AVOX
Systems Inc. (Formerly Scott Aviation)
Oxygen Cylinder and Valve
Assemblies; and Oxygen Valve
Assemblies

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2023-13-11, which applies to certain
AVOX Systems Inc. (formerly Scott
Aviation) oxygen cylinder and valve
assemblies; and oxygen valve
assemblies; installed on but not limited
to various transport airplanes. AD 2023—
13-11 requires an inspection of the
oxygen valve assemblies, and oxygen
cylinder and valve assemblies, to
determine the serial number of the
valve, cylinder, and entire assembly;
and for certain assemblies and parts, a
detailed inspection for correct spacing
of the gap between the bottom of the
packing retainer and top of the valve
body on the assemblies and replacement
of assemblies having unacceptable gaps.
AD 2023-13-11 also limits the
installation of affected parts under
certain conditions and requires
reporting inspection results and
returning certain assemblies to the
manufacturer. Since the FAA issued AD
2023-13-11, the manufacturer
identified additional assemblies and
parts subject to the unsafe condition.
This proposed AD would continue to
require the actions specified in AD
2023-13-11 and require similar actions
for those additional assemblies and
parts. The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0759; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For service information identified
in this NPRM, contact AVOX Systems
Inc., 225 Erie Street, Lancaster, NY
14086; telephone 716—-683-5100;
website safranaerosystems.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Gabriel Kim, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7343; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0759; Project Identifier AD—
2023-01040-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this proposed AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
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actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Gabriel Kim, Aviation
Safety Engineer, FAA, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516—-228-7343; email
9-avs-nyaco-cos@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA issued AD 2023-13-11,
Amendment 39-22496 (88 FR 50011,
August 1, 2023) (AD 2023-13-11), for
certain AVOX Systems Inc. (formerly
Scott Aviation) oxygen cylinder and
valve assemblies; and oxygen valve
assemblies; installed on but not limited
to various transport airplanes. AD 2023—
13-11 was prompted by reports of
cylinder and valve assemblies having
oxygen leakage from the valve assembly
vent hole, caused by the absence of a
guide that maintains appropriate
spacing between certain parts, and by a
determination that additional
assemblies and parts are affected by the
unsafe condition addressed by AD
2022-04-09, Amendment 39-21951 (87
FR 10958, February 28, 2022) (AD 2022—
04-09) (which was superseded by AD
2023-13-11). AD 2023-13-11 requires
an inspection of the oxygen valve
assemblies, and oxygen cylinder and
valve assemblies, to determine the serial
number of the valve, cylinder, and
entire assembly. For assemblies and
parts with certain serial numbers, AD
2023-13-11 also requires a detailed

inspection for correct spacing of the gap
between the bottom of the packing
retainer and top of the valve body on the
assemblies, and replacement of
assemblies having unacceptable gaps.
AD 2023-13-11 also limits the
installation of affected parts under
certain conditions and requires
reporting inspection results and
returning certain assemblies to the
manufacturer. The agency issued AD
2023-13-11 to address oxygen leakage
from the cylinder and valve assemblies,
which could result in decreased or
insufficient oxygen supply during a
depressurization event; and heating or
flow friction, which could cause an
ignition event in the valve assembly.

Actions Since AD 2023-13-11 Was
Issued

Since the FAA issued AD 2023-13—
11, the manufacturer identified
additional assemblies and parts,
including a new part number 89794050
for oxygen cylinder and valve
assemblies, that are subject to the unsafe
condition. New service information has
been issued that expands the population
of discrepant parts, providing more
serial numbers for which to inspect.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service information. This service
information specifies procedures for an
inspection to determine the serial
numbers of the oxygen cylinder and
valve assemblies, and the oxygen valve
assemblies, a detailed inspection for
correct spacing of the gap between the
bottom of the packing retainer and top
of the valve body on the assemblies,
parts marking, inspection report, and
return of parts to the manufacturer.
These documents are distinct since they
apply to different assembly part
numbers.

ESTIMATED COSTS

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-01, Revision 04,
dated November 9, 2023.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-02, Revision 06,
dated August 30, 2023.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 05,
dated September 29, 2023.

This AD also requires the following
service information, which the Director
of the Federal Register approved for
incorporation by reference as of
September 5, 2023 (88 FR 50011, August
1, 2023).

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 03,
dated June 7, 2021.

e AVOX Systems Inc. Alert Service
Bulletin 10015804-35-02, Revision 03,
dated March 11, 2022.

e AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-03, Revision 03,
dated June 18, 2021.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Proposed AD Requirements in This
NPRM

This proposed AD would retain all of
the requirements of AD 2023-13-11.
This proposed AD would apply to
additional assemblies and parts,
including a new part number, 89794050,
for oxygen cylinder and valve
assemblies. This proposed AD would
require accomplishing the actions
specified in the service information
described previously. This proposed AD
would also limit the installation of
affected parts under certain conditions
and require returning the affected parts
and sending the inspection results to the
manufacturer.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 3,777
oxygen cylinder and valve assemblies,
and oxygen valve assemblies, installed
on various transport category airplanes
of U.S. registry. The FAA estimates the
following costs to comply with this
proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Serial number inspection (retained action from AD 1 work-hour x $85 per hour = $85 ... None $85 $321, 045
2023-13-11).
Reporting (retained action from AD 2023-13-11) ............. 1 work-hour x $85 per hour = $85 ... $0 85 321,045
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The FAA estimates the following
costs to do any necessary actions that

would be required based on the results
of the proposed inspection. The FAA

ON-CONDITION COSTS

has no way of determining the number
of aircraft that might need these actions:

. Cost per

Action Labor cost Parts cost product
Detailed iNSPECioN .......c.cccceeiiiieniinieeree e 1 work-hour x $85 per hour = $85 .........cccceevererinnenne $0 $85
Replacement 1 work-hour x $85 per hour = $85 .... * 85
Return of pars .........cccevivierinie e 1 work-hour x $85 per hour = $85 .........cccceeviierineene **50 135

*The FAA has received no definitive data on the parts cost for the on-condition replacement.
**The FAA has received no definitive data to provide cost estimates for the on-condition return of parts, except the FAA estimates that it would
take about 1 work-hour per product to comply with the associated paperwork necessary for the return of parts and cost approximately $50 to

ship.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to be
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, completing and reviewing
the collection of information. All
responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, General requirements. Under
that section, Congress charges the FAA

with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2023-13-11, Amendment 39—
22496 (88 FR 50011, August 1, 2023),
and

m b. Adding the following new AD:

AVOX Systems Inc. (formerly Scott
Aviation): Docket No. FAA-2024-0759;
Project Identifier AD-2023—-01040-T

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs

This AD replaces AD 2023-13-11,
Amendment 39-22496 (88 FR 50011, August
1, 2023) (AD 2023-13-11).

(c) Applicability

This AD applies to AVOX Systems Inc.
(formerly Scott Aviation) oxygen cylinder
and valve assemblies having part number (P/
N) 89794050, 89794077, 89794015, 891511—
14, 806835-01, 807982—-01, 808433-01, or
891311-14; and oxygen valve assemblies
(body and gage assemblies) having P/N
807206-01. These assemblies might be
installed on, but not limited to, the aircraft
identified in paragraphs (c)(1) through (12) of
this AD, certificated in any category.

(1) Airbus SAS Model A300 B2—-1A, B2—
1C, B2K-3C, B2-203, B4-2C, B4-103, and
B4-203 airplanes.

(2) Airbus SAS Model A300 B4—601, B4—
603, B4-620, B4-622, B4-605R, B4-622R,
F4-605R, F4—622R, and C4—605R Variant F
airplanes.

(3) Airbus SAS Model A310-203, —204,
—221,-222,-304, -322, —324, and —325
airplanes.

(4) Airbus SAS Model A318-111, -112,
—121, and —122 airplanes.

(5) Airbus SAS Model A319-111, 112,
-113, -114, -115, -131, -132, —133, and
—151N airplanes.

(6) Airbus SAS Model A320-211, —212,
-214,-216, -231, -232, -233, —251N, —252N,
—253N, —271N, —272N, and —273N airplanes.

(7) Airbus SAS Model A321-111, 112,
-131,-211,-212,-213, —231, 232, —251N,
—252N, —253N, -271N, —-272N, —251NX,
—252NX, —253NX, —271NX, and —272NX
airplanes.

(8) Airbus SAS Model A330-201, —202,
-203,-223, -243, -301, -302, —-303, —321,
—322,-323, -341, -342, —343, and —-941
airplanes.
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(9) Airbus Model A340-211, —212, —213,
—311,-312, -313, —541, and —642 airplanes.

(10) ATR—GIE Avions de Transport
Régional Model ATR42-200, —300, =320, and
—500 airplanes.

(11) ATR—GIE Avions de Transport
Régional Model ATR72-101, -102, —201,
—202, -211, -212, and —212A airplanes.

(12) The Boeing Company Model 747-8
series airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by reports of
cylinder and valve assemblies having oxygen
leakage from the valve assembly vent hole,
caused by the absence of a guide that
maintains appropriate spacing between
certain parts, and by the manufacturer
identifying additional assemblies and parts
affected by the unsafe condition. The FAA is
issuing this AD to address oxygen leakage
from cylinder and valve assemblies. The
unsafe condition, if not addressed, could
result in decreased or insufficient oxygen
supply during a depressurization event; and
heating or flow friction, which could cause
an ignition event in the valve assembly.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Definition of Detailed
Inspection, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2023-13-11, with no
changes. For the purposes of this AD, a
detailed inspection is an intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.

(h) Retained Identification of Affected
Cylinder and Valve Assemblies, With No
Changes

This paragraph restates the requirements of
paragraph (h) of AD 2023-13-11, with no
changes. Within 60 days after September 5,
2023 (the effective date of AD 2023-13-11),
inspect the oxygen valve assemblies, and
oxygen cylinder and valve assemblies, to
determine if the serial numbers of the valve,
cylinder, and entire assembly, are listed in
Appendix 1 or Appendix 2, “Affected
Shipments,” of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the serial numbers can be
conclusively determined from that review.

(1) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 03, dated
June 7, 2021.

(2) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 03, dated
March 11, 2022.

(3) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 03, dated
June 18, 2021.

(i) Retained Inspection of the Gap, Parts
Marking Actions, and Replacement, With No
Changes

This paragraph restates the requirements of
paragraph (i) of AD 2023-13-11, with no
changes. If, during any inspection or records
review required by paragraph (h) of this AD,
any oxygen valve assembly, valve or cylinder
of an oxygen cylinder and valve assembly, or
oxygen cylinder and valve assembly having
an affected serial number is found: Before
further flight, do a detailed inspection for
correct spacing of the gap between the
bottom of the packing retainer and top of the
valve body, in accordance with paragraph
3.C. of the Accomplishment Instructions of
the applicable service information identified
in paragraphs (h)(1) through (3) of this AD.

(1) If the gap is found to be acceptable, as
defined in the applicable service information
identified in paragraphs (h)(1) through (3) of
this AD, before further flight, do the parts
marking actions in accordance with
paragraph 3.D.(1) of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD.

(2) If the gap is found to be unacceptable,
as defined in the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD, before further flight,
remove the affected assembly, in accordance
with paragraphs 3.D.(2) or 3.D.(3), as
applicable, of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD; and replace with a
serviceable assembly.

(j) Retained Reporting and Return of Parts,
With No Changes

This paragraph restates the requirements of
paragraph (j) of AD 2023-13-11, with no
changes.

(1) Report the results of the inspection
required by paragraph (i) of this AD within
the applicable time specified in paragraph
(j)(1)() or (ii) of this AD. Report the results
in accordance with paragraph 3.D.(1)(a) of
the Accomplishment Instructions of the
applicable service information identified in
paragraphs (h)(1) through (3) of this AD.

(i) If the inspection was done on or after
September 5, 2023 (the effective date of AD
2023-13-11): Submit the report within 30
days after the inspection.

(ii) If the inspection was done before
September 5, 2023 (the effective date of AD
2023-13-11): Submit the report within 30
days after September 5, 2023.

(2) I, during the inspection required by
paragraph (i) of this AD, any gap is found to
be unacceptable, within the applicable time
specified in paragraph (j)(2)(i) or (ii) of this
AD, return the assembly to the manufacturer
in accordance with paragraph 3.D.(2) or
3.D.(3), as applicable, of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (h)(1)
through (3) of this AD, except you are not
required to contact AVOX Systems Inc. for
shipping instructions.

(i) If the inspection was done on or after
September 5, 2023 (the effective date of AD
2023-13-11): Return the assembly within 30
days after the inspection.

(ii) If the inspection was done before
September 5, 2023 (the effective date of AD
2023-13-11): Return the assembly within 30
days after September 5, 2023.

(k) Retained Parts Installation Limitation,
With No Changes

This paragraph restates the requirements of
paragraph (k) of AD 2023-13-11, with no
changes. As of September 5, 2023 (the
effective date of AD 2023-13-11), no AVOX
Systems Inc. oxygen valve assembly, or valve
or cylinder that is part of an oxygen cylinder
and valve assembly, or oxygen cylinder and
valve assembly having an affected serial
number identified in Appendix 1, “Affected
Shipments,” or Appendix 2, “Affected
Shipments,” of any AVOX Systems Inc.
service information identified in paragraphs
(h)(1) through (3) of this AD may be installed
on any airplane unless the requirements of
paragraph (i) of this AD have been
accomplished on that affected assembly.

(1) New Identification of Additional Affected
Cylinder and Valve Assemblies

Within 60 days after the effective date of
this AD, inspect the oxygen valve assemblies,
and oxygen cylinder and valve assemblies, to
determine if the serial numbers of the valve,
cylinder, and entire assembly, are listed in
Appendix 3, “Affected Shipments,” of the
applicable service information identified in
paragraphs (1)(1) through (3) of this AD. A
review of airplane maintenance records is
acceptable in lieu of this inspection if the
serial numbers can be conclusively
determined from that review.

(1) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-01, Revision 04, dated
November 9, 2023.

(2) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35—-02, Revision 06, dated
August 30, 2023.

(3) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 05, dated
September 29, 2023.

(m) New Inspection of the Gap, Parts
Marking Actions, and Replacement for
Additional Parts

If, during any inspection or records review
required by paragraph (1) of this AD, any
oxygen valve assembly, valve or cylinder of
an oxygen cylinder and valve assembly, or
oxygen cylinder and valve assembly having
an affected serial number is found: Before
further flight, do a detailed inspection for
correct spacing of the gap between the
bottom of the packing retainer and top of the
valve body, in accordance with paragraph
3.C. of the Accomplishment Instructions of
the applicable service information identified
in paragraphs (1)(1) through (3) of this AD.

(1) If the gap is found to be acceptable, as
defined in the applicable service information
identified in paragraphs (1)(1) through (3) of
this AD, before further flight, do the parts
marking actions in accordance with
paragraph 3.D.(1) of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (1)(1)
through (3) of this AD.
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(2) If the gap is found to be unacceptable,
as defined in the applicable service
information identified in paragraphs (1)(1)
through (3) of this AD, before further flight,
remove the affected assembly, in accordance
with paragraphs 3.D.(2) or 3.D.(3), as
applicable, of the Accomplishment
Instructions of the applicable service
information identified in paragraphs (1)(1)
through (3) of this AD; and replace with a
serviceable assembly.

(n) New Reporting and Return of Additional
Parts

(1) Report the results of the inspection
required by paragraph (m) of this AD within
the applicable time specified in paragraph
(n)(1)(@) or (ii) of this AD. Report the results
in accordance with paragraph 3.D.(1)(a) of
the Accomplishment Instructions of the
applicable service information identified in
paragraphs (1)(1) through (3) of this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(2) If, during the inspection required by
paragraph (m) of this AD, any gap is found
to be unacceptable, within the applicable
time specified in paragraph (n)(2)(@) or (ii) of
this AD, return the assembly to the
manufacturer in accordance with paragraph
3.D.(2) or 3.D.(3), as applicable, of the
Accomplishment Instructions of the
applicable service information identified in
paragraphs (1)(1) through (3) of this AD,
except you are not required to contact AVOX
Systems Inc. for shipping instructions.

(i) If the inspection was done on or after
the effective date of this AD: Return the
assembly within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Return the assembly
within 30 days after the effective date of this
AD.

(0) New Parts Installation Limitation

As of the effective date of this AD, no
AVOX Systems Inc. oxygen valve assembly,
or valve or cylinder that is part of an oxygen
cylinder and valve assembly, or oxygen
cylinder and valve assembly having an
affected serial number identified in
Appendix 3, “Affected Shipments,” of any
AVOX Systems Inc. service information
identified in paragraphs (1)(1) through (3) of
this AD may be installed on any airplane
unless the requirements of paragraph (m) of
this AD have been accomplished on that
affected assembly.

(p) Credit for Previous Actions

(1) This paragraph provides credit for the
actions specified in paragraphs (h) or (i) of
this AD, if those actions were performed
before September 5, 2023 (the effective date
of AD 2023-13-11), using the service
information specified in paragraphs (p)(1)(i)
through (iii) of this AD. This service
information is not incorporated by reference
in this AD.

(i) AVOX Systems Inc. Service Bulletin
10015804—35-01, dated March 6, 2019; and
AVOX Systems Inc. Alert Service Bulletin

10015804—35-01, Revision 01, dated July 9,
2019.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35—-02, Revision 1, dated
September 4, 2019.

(iii) AVOX Systems Inc. Service Bulletin
10015804—35-03, dated Apl‘ﬂ 11, 2019; and
AVOX Systems Inc. Alert Service Bulletin
10015804—35-03, Revision 01, dated May 21,
2019.

(2) This paragraph provides credit for the
actions specified in paragraphs (h) or (i) of
this AD, if those actions were performed
before September 5, 2023 (the effective date
of AD 2023-13-11), using the service
information specified in paragraphs (p)(2)(i)
through (iii) of this AD, which was
incorporated by reference in AD 2022-04-09.

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-01, Revision 02, dated
October 16, 2019.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-02, Revision 2, dated
October 31, 2019.

(iii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-03, Revision 02, dated
October 15, 2019.

(3) This paragraph provides credit for the
actions specified in paragraphs (h), (i), (1), or
(m) of this AD, if those actions were
performed before the effective date of this
AD, using the service information specified
in paragraphs (p)(3)(i) through (ii) of this AD.
This service information is not incorporated
by reference in this AD.

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-02, Revision 04, dated
June 30, 2023; or Revision 05, dated August
14, 2023.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-03, Revision 04, dated
June 12, 2023.

(q) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, East Certification Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the manager of the
East Certification Branch, send it to ATTN:
Program Manager, Continuing Operational
Safety, at the address identified in paragraph
(r) of this AD or email to: 9-avs-nyaco-cos@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) AMOCs approved for AD 2023-13-11
are approved as AMOCs for the
corresponding provisions of this AD.

(r) Related Information

(1) For more information about this AD,
contact Gabriel Kim, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 516—
228-7343; email 9-avs-nyaco-cos@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the address specified in
paragraph (s)(5) of this AD.

(s) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on [DATE 35 DAYS AFTER
PUBLICATION OF THE FINAL RULE].

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-01, Revision 04, dated
November 9, 2023.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 06, dated
August 30, 2023.

(iii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-03, Revision 05, dated
September 29, 2023.

(4) The following service information was
approved for IBR on September 5, 2023 (88
FR 50013, August 1, 2023).

(i) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-01, Revision 03, dated
June 7, 2021.

(ii) AVOX Systems Inc. Alert Service
Bulletin 10015804—35-02, Revision 03, dated
March 11, 2022.

(iii) AVOX Systems Inc. Alert Service
Bulletin 10015804—-35-03, Revision 03, dated
June 18, 2021.

(5) For service information identified in
this AD, contact AVOX Systems Inc., 225
Erie Street, Lancaster, NY 14086; telephone
716—683-5100; website
safranaerosystems.com.

(6) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(7) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on March 18, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-06032 Filed 3—22—24; 8:45 am]
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier, Inc., Model BD—
100-1A10 airplanes. This proposed AD
was prompted by the discovery of a
single-point failure within the left-hand
and right-hand heater current monitor
(HCM) units. This proposed AD would
require installing a monitor circuit
comprising relays external to the HCM
units. This proposed AD would also
require revising the normal and non-
normal procedure sections of the
existing airplane flight manual (AFM) to
add new procedures associated with
revised crew alerting system (CAS)
messages. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0758; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

¢ For Bombardier service information
identified in this NPRM, contact
Bombardier Business Aircraft Customer
Response Center, 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-2999; email:
ac.yul@aero.bombardier.com; website:
bombardier.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Steven Dzierzynski, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590;
telephone 516—228-7300; email 9-avs-
nyaco-cos@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0758; Project Identifier
MCAI-2023-00671-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Steven Dzierzynski,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516—228-7300;
email 9-avs-nyaco-cos@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

Transport Canada, which is the
aviation authority for Canada, has
issued Transport Canada AD CF—-2023—
33, dated May 10, 2023 (Transport
Canada AD CF-2023-33) (also referred
to after this as the MCAI), to correct an
unsafe condition on certain Bombardier,
Inc., Model BD-100-1A10 airplanes.
The MCAI states that during a review of
the air data system, Bombardier
discovered that a single-point failure
exists within the left-hand and right-
hand HCM units. The HCM unit is
designed with a single programmable
logic device (PLD), which is responsible
for the control and monitoring functions
of the HCM unit. The PLD could fail in
a way that it would erroneously
energize the heater control relay and
switch the heaters off. This failure could
lead to un-annunciated loss of ice
protection on the air data probes,
resulting in the potential display of
misleading airspeed, and erroneous
indications to the flightcrew.

The FAA is proposing this AD to
address the unsafe condition on these
products.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2024-0758.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Bombardier
Service Bulletin 100-30-06 and
Bombardier Service Bulletin 350-30—
001, both dated December 29, 2022. The
service information specifies procedures
to install a monitoring circuit
comprising relays external to the HCM
units, including reworking the plate
assembly, installing relay bracket
assemblies, installing relays and a rail
terminal module, installing wires for the
relays, and performing operational
testing. These documents are distinct
since they apply to different airplane
serial numbers.

The FAA also reviewed the following
service information, which specifies
new normal procedures to follow after
installation of the monitoring circuit.
These documents are distinct since they
apply to different airplane serial
numbers.

e BEFORE STARTING ENGINES
section, Subsection 04-02, Chapter 4,
Normal Procedures, Bombardier
Challenger 300 AFM (Imperial Version),
Publication No. CSP 100-1, Revision 72,
dated May 11, 2023. (For obtaining the
procedures for Bombardier Challenger
300 AFM (Imperial Version),
Publication No. CSP 100-1, use
Document Identification No. CH 300
AFM-1.)


mailto:ac.yul@aero.bombardier.com
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e BEFORE STARTING ENGINES
section, Subsection 04—02, Chapter 4,
Normal Procedures, Bombardier
Challenger 350 AFM, Publication No.
CH 350 AFM, Revision 38, dated May
11, 2023. (For obtaining the procedures
for Bombardier Challenger 350 AFM,
Publication No. CH 350 AFM, use
Document Identification No. CH 350
AFM.)

The FAA reviewed the following
service information, which specifies
non-normal procedures to follow after
installation of the monitoring circuit.
These documents are distinct since they
apply to different airplane serial
numbers.

e Subsection 05-27, Ice & Rain
Protection, Chapter 5, Non-Normal
Procedures, Bombardier Challenger 300
AFM (Imperial Version), Publication
No. CSP 100-1, Revision 72, dated May
11, 2023. (For obtaining the procedures
for Bombardier Challenger 300 AFM

(Imperial Version), Publication No. CSP
100-1, use Document Identification No.
CH 300 AFM-1.)

e Subsection 05-27, Ice & Rain
Protection, Chapter 5, Non-Normal
Procedures, Bombardier Challenger 350
AFM, Publication No. CH 350 AFM,
Revision 38, dated May 11, 2023. (For
obtaining the procedures for Bombardier
Challenger 350 AFM, Publication No.
CH 350 AFM, use Document
Identification No. CH 350 AFM.)

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country and is approved for operation in
the United States. Pursuant to the FAA’s
bilateral agreement with this State of

Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI and service information
referenced above. The FAA is issuing
this NPRM after determining that the
unsafe condition described previously is
likely to exist or develop on other
products of the same type design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already
described. This AD also requires
revising the existing AFM.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 343
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost on U.S.
Labor cost Parts cost Cost per product operators
Up to 70 work-hours x $85 per hour = Up t0 $5,950.00 .......ccoeevrerienenenns Up to $2,324 ........... Up to $8,274 ............. Up to $2,837,982.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Bombardier, Inc.: Docket No. FAA-2024—
0758; Project Identifier MCAI-2023—
00671-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-100-1A10 airplanes, certificated
in any category, serial numbers 20003
through 20936 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 30, Ice and Rain Protection.

(e) Unsafe Condition

This AD was prompted by a review of the
air data system where Bombardier discovered
that a single-point failure exists within the
left-hand and right-hand heater current
monitor (HCM) units. The FAA is issuing this
AD to address the failure of the
programmable logic device in the left-hand
and right-hand HCM units. The unsafe
condition, if not addressed, could lead to un-
annunciated loss of ice protection on the air
data probes, resulting in the potential display
of misleading airspeed, and erroneous
indications to the flightcrew.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Monitoring Circuit Installation and Tests

Within 60 months from the effective date
of this AD, install a monitoring circuit
comprising relays external to the HCM units,
in accordance with sections 2.B. and 2.C. of
the Accomplishment Instructions of the
applicable service information specified in
paragraph (g)(1) or (2) of this AD.

(1) Bombardier Service Bulletin 100-30—
06, dated December 29, 2022 (for airplane
serial numbers 20003 through 20500
inclusive).

(2) Bombardier Service Bulletin 350-30—
001, dated December 29, 2022 (for airplane
serial numbers 20501 through 20936
inclusive); as applicable.

(h) Revision of Existing Airplane Flight
Manual (AFM)

Within 60 months from the effective date
of this AD, and after the completion of the
actions required by paragraph (g) of this AD,
revise the existing AFM as specified in
paragraphs (h)(1) through (4) of this AD, as
applicable.

(1) For airplane serial numbers 20003
through 20500 inclusive: Revise Chapter 4,
Normal Procedures, to include the
information in BEFORE STARTING
ENGINES section, Subsection 04—02,
Bombardier Challenger 300 AFM (Imperial
Version), Publication No. CSP 100-1,
Revision 72, dated May 11, 2023.

Note 1 to paragraph (h)(1): For obtaining
the procedures specified in paragraphs (h)(1)
and (2) of this AD for Bombardier Challenger
300 AFM (Imperial Version), Publication No.
CSP 100-1, use Document Identification No.
CH 300 AFM-IL.

(2) For airplane serial numbers 20003
through 20500 inclusive: Revise Chapter 5,
Non-Normal Procedures, to include the
information in Subsection 05-27, Ice & Rain
Protection, Bombardier Challenger 300 AFM
(Imperial Version), Publication No. CSP 100—
1, Revision 72, dated May 11, 2023.

(3) For airplane serial numbers 20501
through 20936 inclusive: Revise Chapter 4,
Normal Procedures, to include the
information in BEFORE STARTING
ENGINES section, Subsection 0402,
Bombardier Challenger 350, Publication No.
CH 350 AFM, Revision 38, dated May 11,
2023.

Note 2 to paragraph (h)(3): For obtaining
the procedures specified in paragraphs (h)(3)
and (4) of this AD for Bombardier Challenger
350 AFM, Publication No. CH 350 AFM, use
Document Identification No. CH 350 AFM.

(4) For airplane serial numbers 20501
through 20936 inclusive: Revise Chapter 5,
Non-Normal Procedures, to include the
information in Subsection 05-27, Ice & Rain
Protection, Bombardier Challenger 350,
Publication No. CH 350 AFM, Revision 38,
dated May 11, 2023.

(i) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International

Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, mail it to the address identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-AVS-NYACO-COS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or Transport Canada; or
Bombardier, Inc.’s Transport Canada Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Additional Information

(1) Refer to Transport Canada AD CF—
2023-33, dated May 10, 2023, for related
information. This Transport Canada AD may
be found in the AD docket at regulations.gov
under Docket No. FAA-2024-0758.

(2) For more information about this AD,
contact Steven Dzierzynski, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone 516—
228-7300; email 9-avs-nyaco-cos@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) BEFORE STARTING ENGINES section,
Subsection 04—02, Chapter 4, Normal
Procedures, Bombardier Challenger 300 AFM
(Imperial Version), Publication No. CSP 100—
1, Revision 72, dated May 11, 2023.

Note 3 to paragraph (k)(2)(i): For obtaining
the procedures specified in paragraphs
(k)(2)(1) and (ii) of this AD for Bombardier
Challenger 300 AFM (Imperial Version),
Publication No. CSP 100-1, use Document
Identification No. CH 300 AFM-I.

(ii) Subsection 05-27, Ice & Rain
Protection, Chapter 5, Non-Normal
Procedures, Bombardier Challenger 300 AFM
(Imperial Version), Publication No. CSP 100—
1, Revision 72, dated May 11, 2023.

(iii) BEFORE STARTING ENGINES section,
Subsection 04—02, Chapter 4, Normal
Procedures, Bombardier Challenger 350
AFM, Publication No. CH 350 AFM, Revision
38, dated May 11, 2023.

Note 4 to paragraph (k)(2)(iii): For
obtaining the procedures specified in
paragraphs (k)(2)(iii) and (iv) of this AD for
Bombardier Challenger 350 AFM, Publication
No. CH 350 AFM, use Document
Identification No. CH 350 AFM.

(iv) Subsection 05-27, Ice & Rain
Protection, Chapter 5, Non-Normal

Procedures, Bombardier Challenger 350
AFM, Publication No. CH 350 AFM, Revision
38, dated May 11, 2023.

(v) Bombardier Service Bulletin 100-30—
06, dated December 29, 2022.

(vi) Bombardier Service Bulletin 350-30—
001, dated December 29, 2022.

(3) For service information identified in
this AD, contact Bombardier Business
Aircraft Customer Response Center, 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-2999; email
ac.yul@aero.bombardier.com; website
bombardier.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th

t., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations, or email fr.inspection@
nara.gov.

Issued on March 15, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024-05962 Filed 3—22—24; 8:45 am]
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SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain The Boeing Company Model 757
airplanes. This proposed AD was
prompted by reports of several
occurrences of a power transfer unit
(PTU) control valve that failed to open
when commanded. This proposed AD
would require installing new relays and
changing certain wire bundles leading
to the PTU control valve. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by May 9, 2024.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:
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e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0762; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

¢ For service information identified
in this NPRM, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562—797-1717; website
myboeingfleet.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—231-3195. It is also available at
regulations.gov by searching for and
locating Docket No. FAA-2024-0762.
FOR FURTHER INFORMATION CONTACT:
Katherine Venegas, Aviation Safety
Engineer, FAA, 2200 South 216th St.,
Des Moines, WA 98198; phone: 562—
627-5353; email: katherine.venegas@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2024-0762; Project Identifier AD—
2023—-01194-T" at the beginning of your

comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Katherine Venegas,
Aviation Safety Engineer, FAA, 2200
South 216th St., Des Moines, WA 98198;
phone: 562-627-5353; email: katherine.
venegas@faa.gov. Any commentary that
the FAA receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA has received reports of
several occurrences of a PTU control
valve that failed to open when
commanded on a non-Model 757
airplane. This condition is caused by
the failure of a relay in the PTU control

ESTIMATED COSTS

valve because of the voltage drop from
its power source. A subsequent analysis
of the Model 757 hydraulic system
found that this PTU control valve is also
used on Model 757 airplanes and is
therefore a possible safety issue for
Model 757 airplanes. Failure of the PTU
control valve, in conjunction with a loss
of the left engine and engine driven
pump (EDP) during takeoff, may result
in a failure of the landing gear to retract.
This condition, if not addressed, could
add drag, affect climb gradient, and
prevent the airplane from clearing
obstacles on takeoff. This condition can
result in loss of continued safe flight
and landing.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 757-29A0071
RB, dated November 16, 2023. This
service information specifies procedures
for changing the wire bundle from
circuit breaker C4054 to the P33 panel,
installing new relays in the P33 panel,
and changing wire bundles to the PTU
control valve.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already
described, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 467
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installations, changes, and tests ........ 45 work-hours x $85 per hour = $3,825 ...........ccce... $3,260 $7,085 $3,308,695
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

The Boeing Company: Docket No. FAA—
2024-0762; Project Identifier AD-2023—
01194-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by May 9, 2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 757-200, —200PF, —200CB, and —300
series airplanes, certificated in any category,
and identified in Boeing Alert Requirements
Bulletin 757-29A0071 RB, dated November
16, 2023.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic power.

(e) Unsafe Condition

This AD was prompted by reports of
several occurrences of a power transfer unit
(PTU) control valve that failed to open when
commanded. The FAA is issuing this AD to
address failure of the PTU control valve,
which, in conjunction with a loss of the left
engine and engine driven pump (EDP) during
takeoff, may result in a failure of the landing
gear to retract. This condition, if not
addressed, could add additional drag, affect
climb gradient, and prevent the ability to
clear obstacles on takeoff. This condition can
result in loss of continued safe flight and
landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 757-29A0071 RB,
dated November 16, 2023, do all applicable
actions identified in, and in accordance with,
the Accomplishment Instructions of Boeing
Alert Requirements Bulletin 757-29A0071
RB, dated November 16, 2023.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 757-29A0071, dated November 16,
2023, which is referred to in Boeing Alert
Requirements Bulletin 757-29A0071 RB,
dated November 16, 2023.

(h) Exceptions to Service Information
Specifications

Where the Compliance Time column of the
tables in the “Compliance” paragraph of
Boeing Alert Requirements Bulletin 757—
29A0071 RB, dated November 16, 2023, uses
the phrase “‘the Original Issue date of
Requirements Bulletin 757-29A0071 RB,”
this AD requires using the effective date of
this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520, Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, AIR-520, Continued Operational
Safety Branch, FAA, to make those findings.
To be approved, the repair method,
modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

For more information about this AD,
contact Katherine Venegas, Aviation Safety
Engineer, FAA, 2200 South 216th St., Des
Moines, WA 98198; phone: 562—627-5353;
email: katherine.venegas@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
757—29A0071 RB, dated November 16, 2023.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; website
myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.


http://www.archives.gov/federal-register/cfr/ibr-locations
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Issued on March 19, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—06129 Filed 3—-22-24; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2024-0632; Airspace
Docket No. 24-ANE-2]

RIN 2120-AA66

Amendment of Class E Airspace;
Nashua, NH

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace extending
upward from the surface for Boire Field
Airport, Nashua, NH by replacing the
reference to Manchester Very High-
Frequency Omnidirectional Range
(VOR)/Distance Measuring Equipment
(DME). This action would not change
the airspace boundaries or operating
requirements.

DATES: Comments must be received on
or before May 9, 2024.

ADDRESSES: Send comments identified
by FAA Docket No. FAA-2024-0632
and Airspace Docket No. 24—ANE-2
using any of the following methods:

* Federal eRulemaking Portal: Go to
www.regulations.gov and follow the
online instructions for sending your
comments electronically.

* Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

* Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except for Federal holidays.

* Fax: Fax comments to Docket
Operations at (202) 493-2251.

Docket: Background documents or
comments received may be read at
www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,

DC, between 9 a.m. and 5 p.m., Monday
through Friday, except for Federal
holidays.

FAA Order JO 7400.11H Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at www.faa.gov/air_traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT:
Justin T. Rhodes, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, 1701
Columbia Avenue, College Park, GA
30337; Telephone: (404) 305-5478.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend Class E airspace in Nashua, NH.
An airspace evaluation determined that
this update is necessary to support IFR
operations in the area.

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should submit only one
time if comments are filed
electronically, or commenters should
send only one copy of written
comments if comments are filed in
writing.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning

this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments

it receives.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Availability of Rulemaking Documents

An electronic copy of this document
may be downloaded through the
internet at www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at www.faa.gov/air
traffic/publications/airspace_
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Operations Office
(see ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except for Federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except on Federal
holidays at the office of the Eastern
Service Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Incorporation by Reference

Class E airspace designations are
published in Paragraph 6004 of FAA
Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document proposes to amend the
current version of that order, FAA Order
JO 7400.11H, dated August 11, 2023,
and effective September 15, 2023. These
updates will be published in the next
update to FAA Order JO 7400.11. That
order is publicly available as listed in
the ADDRESSES section of this document.

FAA Order JO 7400.11 lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA proposes an amendment to
14 CFR part 71 to amend Class E


http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/airspace_amendments/
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.dot.gov/privacy
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airspace extending from the surface for
Boire Field Airport, Nashua, NH by
replacing the reference to “Manchester
VOR/DME” which is scheduled to be
decommissioned September 5, 2024.
This action would not change the
airspace boundaries or operating
requirements.

Controlled airspace is necessary for
the safety and management of
instrument flight rules (IFR) operations
in the area.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures”, prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,

Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 6004 Class E Airspace Areas
Extending Upward From the Surface of the
Earth.

* * * * *

ANE NH E4 Nashua, NH [Amended]

Boire Field Airport, NH

(Lat. 42°46’57” N, long. 71°30'51” W)

That airspace extending upward from the
surface within 1.1 miles on each side of the
Boire Field Airport 67° bearing extending
from the 5-mile radius to 8.4 miles northeast
of Boire Field Airport.

* * * * *

Issued in College Park, Georgia, on March
18, 2024.

Patrick Young,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2024-06102 Filed 3-22-24; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-108761-22]
RIN 1545-BQ58

Charitable Remainder Annuity Trust
Listed Transaction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and public hearing.

SUMMARY: This document contains
proposed regulations that would
identify certain charitable remainder
annuity trust (CRAT) transactions and
substantially similar transactions as
listed transactions, a type of reportable
transaction. Material advisors and
certain participants in these listed
transactions would be required to file
disclosures with the IRS and would be
subject to penalties for failure to
disclose. The proposed regulations
would affect participants in these
transactions as well as material advisors
but provide that certain organizations
whose only role or interest in the
transaction is as a charitable
remainderman will not be treated as
participants in the transaction or as
parties to a prohibited tax shelter
transaction subject to excise taxes and
disclosure requirements. Finally, this
document provides notice of a public
hearing on the proposed regulations.

DATES:

Comments: Electronic or written
comments must be received by May 24,
2024.

Public Hearing: A public hearing on
the proposed regulation is scheduled for
July 11, 2024, at 10 a.m. ET. Requests
to speak and outlines of topics to be
discussed at the public hearing must be
received by May 24, 2024. If no outlines
are received by May 24, 2024, the public
hearing will be cancelled. Requests to
attend the public hearing must be
received by 5 p.m. on July 9, 2024.
ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically via the Federal
eRulemaking Portal at https://
regulations.gov (indicate IRS and REG—
108761-22) by following the online
instructions for submitting comments.
Requests for a public hearing must be
submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
availability any comments submitted to
the IRS’s public docket. Send paper
submission to CC:PA:01:PR (REG—
108761—-22) room 5203, Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Charles D. Wien of the Office of
Associate Chief Counsel (Passthroughs
& Special Industries), (202) 317-5279;
concerning submissions of comments
and requests for hearing, Vivian Hayes
at (202) 317-6901 (not toll-free
numbers) or by sending an email to
publichearings@irs.gov (preferred).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
additions to 26 CFR part 1 (Income Tax
Regulations) under section 6011 of the
Internal Revenue Code (Code). The
additions identify certain transactions
as “listed transactions” for purposes of
section 6011.

I. Disclosure of Reportable
Transactions by Participants and
Penalties for Failure To Disclose

Section 6011(a) generally provides
that, when required by regulations
prescribed by the Secretary of the
Treasury or her delegate (Secretary),
“any person made liable for any tax
imposed by this title, or with respect to
the collection thereof, shall make a
return or statement according to the
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forms and regulations prescribed by the
Secretary. Every person required to
make a return or statement shall include
therein the information required by
such forms or regulations.”

Section 1.6011—4(a) provides that
every taxpayer that has participated in
a reportable transaction within the
meaning of § 1.6011-4(b) and who is
required to file a tax return must file a
disclosure statement within the time
prescribed in § 1.6011—4(e). Reportable
transactions are identified in § 1.6011—
4 and include listed transactions,
confidential transactions, transactions
with contractual protection, loss
transactions, and transactions of
interest. See § 1.6011—4(b)(2) through
(6). Section 1.6011—4(b)(2) defines a
listed transaction as a transaction that is
the same as or substantially similar to
one of the types of transactions that the
IRS has determined to be a tax
avoidance transaction and identified by
notice, regulation, or other form of
published guidance as a listed
transaction.

Section 1.6011—4(c)(4) provides that a
transaction is ‘“‘substantially similar” if
it is expected to obtain the same or
similar types of tax consequences and is
either factually similar or based on the
same or similar tax strategy. Receipt of
an opinion regarding the tax
consequences of the transaction is not
relevant to the determination of whether
the transaction is the same as or
substantially similar to another
transaction. Further, the term
substantially similar must be broadly
construed in favor of disclosure. For
example, a transaction may be
substantially similar to a listed
transaction even though it may involve
different entities or use different Code
provisions.

Section 1.6011—4(c)(3)(i)(A) provides
that a taxpayer has participated in a
listed transaction if the taxpayer’s tax
return reflects tax consequences or a tax
strategy described in the published
guidance that lists the transaction under
§ 1.6011—-4(b)(2). Published guidance
may identify other types or classes of
persons that will be treated as
participants in a listed transaction.
Published guidance also may identify
types or classes of persons that will not
be treated as participants in a listed
transaction.

Section 1.6011-4(d) and (e) provide
that the disclosure statement Form
8886, Reportable Transaction Disclosure
Statement (or successor form), must be
attached to the taxpayer’s tax return for
each taxable year for which a taxpayer
participates in a reportable transaction.
A copy of the disclosure statement must
be sent to the IRS’s Office of Tax Shelter

Analysis (OTSA) at the same time that
any disclosure statement is first filed by
the taxpayer pertaining to a particular
reportable transaction.

Section 1.6011—4(e)(2)(i) provides
that, if a transaction becomes a listed
transaction after the filing of a
taxpayer’s tax return reflecting the
taxpayer’s participation in the listed
transaction and before the end of the
period of limitations for assessment for
any taxable year in which the taxpayer
participated in the listed transaction,
then a disclosure statement must be
filed with OTSA within 90 calendar
days after the date on which the
transaction becomes a listed transaction.
This requirement extends to an
amended return and exists regardless of
whether the taxpayer participated in the
transaction in the year the transaction
became a listed transaction. The
Commissioner of Internal Revenue
(Commissioner) also may determine the
time for disclosure of listed transactions
in the published guidance identifying
the transaction.

Participants required to disclose these
transactions under § 1.6011—4 who fail
to do so are subject to penalties under
section 6707A of the Code. Section
6707 A(b) provides that the amount of
the penalty is 75 percent of the decrease
in tax shown on the return as a result
of the reportable transaction (or which
would have resulted from such
transaction if such transaction were
respected for Federal tax purposes),
subject to minimum and maximum
penalty amounts. The minimum penalty
amount is $5,000 in the case of a natural
person and $10,000 in any other case.
For a listed transaction, the maximum
penalty amount is $100,000 in the case
of a natural person and $200,000 in any
other case.

Additional penalties also may apply.
In general, section 6662A of the Code
imposes a 20 percent accuracy-related
penalty on any understatement (as
defined in section 6662A(b)(1))
attributable to an adequately disclosed
reportable transaction. If the taxpayer
had a requirement to disclose
participation in the reportable
transaction but did not adequately
disclose the transaction in accordance
with the regulations under section 6011,
the taxpayer is subject to an increased
penalty rate equal to 30 percent of the
understatement. See section 6662A(c).
Section 6662A(b)(2) provides that
section 6662A applies to any item that
is attributable to any listed transaction
and any reportable transaction (other
than a listed transaction) if a significant
purpose of such transaction is the
avoidance or evasion of Federal income
tax.

Participants required to disclose listed
transactions who fail to do so also are
subject to an extended period of
limitations under section 6501(c)(10) of
the Code. That section provides that the
time for assessment of any tax with
respect to the transaction shall not
expire before the date that is one year
after the earlier of the date the
participant discloses the transaction or
the date a material advisor discloses the
participation pursuant to a written
request under section 6112(b)(1)(A) of
the Code.

II. Disclosure of Reportable
Transactions by Material Advisors and
Penalties for Failure To Disclose

Section 6111(a) provides that each
material advisor with respect to any
reportable transaction shall make a
return setting forth: (1) information
identifying and describing the
transaction, (2) information describing
any potential tax benefits expected to
result from the transaction, and (3) such
other information as the Secretary may
prescribe. Such return shall be filed not
later than the date specified by the
Secretary.

Section 301.6111-3(a) of the
Procedure and Administration
Regulations provides that each material
advisor with respect to any reportable
transaction, as defined in § 1.6011—4(b),
must file a return as described in
§301.6111-3(d) by the date described in
§301.6111-3(e).

Section 301.6111-3(b)(1) provides
that a person is a material advisor with
respect to a transaction if the person
provides any material aid, assistance, or
advice with respect to organizing,
managing, promoting, selling,
implementing, insuring, or carrying out
any reportable transaction, and directly
or indirectly derives gross income in
excess of the threshold amount as
defined in § 301.6111-3(b)(3) for the
material aid, assistance, or advice.
Under § 301.6111-3(b)(2)(i) and (ii), a
person provides material aid, assistance,
or advice if the person provides a tax
statement, which is any statement
(including another person’s statement),
oral or written, that relates to a tax
aspect of a transaction that causes the
transaction to be a reportable
transaction as defined in § 1.6011—
4(b)(2) through (7).

Material advisors must disclose
transactions on Form 8918, Material
Advisor Disclosure Statement (or
successor form), as provided in
§301.6111-3(d) and (e). Section
301.6111-3(e) provides that the material
advisor’s disclosure statement for a
reportable transaction must be filed
with the OTSA by the last day of the
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month that follows the end of the
calendar quarter in which the advisor
becomes a material advisor with respect
to a reportable transaction or in which
the circumstances necessitating an
amended disclosure statement occur.
The disclosure statement must be sent
to the OTSA at the address provided in
the instructions for Form 8918 (or
successor form).

Section 301.6111-3(d)(2) provides
that the IRS will issue to a material
advisor a reportable transaction number
with respect to the disclosed reportable
transaction. Receipt of a reportable
transaction number does not indicate
that the disclosure statement is
complete, nor does it indicate that the
transaction has been reviewed,
examined, or approved by the IRS.
Material advisors must provide the
reportable transaction number to all
taxpayers and material advisors for
whom the material advisor acts as a
material advisor as defined in
§301.6111-3(b). The reportable
transaction number must be provided at
the time the transaction is entered into,
or, if the transaction is entered into
prior to the material advisor’s receipt of
the reportable transaction number,
within 60 calendar days from the date
the reportable transaction number is
mailed to the material advisor.

Section 6707(a) of the Code provides
that a material advisor who fails to file
a timely disclosure, or files an
incomplete or false disclosure
statement, is subject to a penalty.
Pursuant to section 6707(b)(2), for listed
transactions, the penalty is the greater of
(A) $200,000, or (B) 50 percent of the
gross income derived by such person
with respect to aid, assistance, or advice
that is provided with respect to the
listed transaction before the date the
return is filed under section 6111.

Additionally, section 6112(a) provides
that each material advisor with respect
to any reportable transaction shall
(whether or not required to file a return
under section 6111 with respect to such
transaction) maintain a list (1)
identifying each person with respect to
whom such advisor acted as a material
advisor with respect to such transaction
and (2) containing such other
information as the Secretary may by
regulations require. Material advisors
must furnish such lists to the IRS in
accordance with §301.6112—1(e).

A material advisor may be subject to
a penalty under section 6708 of the
Code for failing to maintain a list under
section 6112(a) and failing to make the
list available upon written request to the
Secretary in accordance with section
6112(b) within 20 business days after
the date of such request. Section 6708(a)

provides that the penalty is $10,000 per
day for each day of the failure after the
20th day. However, no penalty will be
imposed with respect to the failure on
any day if such failure is due to
reasonable cause.

III. Tax-Exempt Entities as Parties to
Prohibited Tax Shelter Transactions

Section 4965 of the Code is intended
to deter certain ‘‘tax-exempt entities” (as
defined in section 4965(c)) from
facilitating “prohibited tax shelter
transactions,” which include listed
transactions. Section 4965(a)(1), in part,
imposes an excise tax on a tax-exempt
entity for the taxable year in which the
tax-exempt entity becomes a party to a
transaction that is a “prohibited tax
shelter transaction” at the time it
becomes a party to the transaction, and
for any subsequent taxable year, in the
amount determined under section
4965(b)(1) (section 4965 tax). Tax-
exempt entities subject to the section
4965 tax are listed in section 4965(c)(1)
through (3) and include, among others,
entities and governmental units
described in sections 501(c) and 170(c)
of the Code (other than the United
States). A tax-exempt entity that is a
party to a prohibited tax shelter
transaction generally also is subject to
various reporting and disclosure
obligations.

Additionally, section 4965(a)(2)
imposes an excise tax on an ‘“entity
manager”’ if the manager approves the
tax-exempt entity as a party (or
otherwise causes the tax-exempt entity
to be a party) to a prohibited tax shelter
transaction and knows or has reason to
know that the transaction is a prohibited
tax shelter transaction. The amount of
this excise tax is determined under
section 4965(b)(2) (entity manager tax).

A. The Section 4965 Tax

The amount of the section 4965 tax
owed by a tax-exempt entity depends on
whether the tax-exempt entity knows, or
has reason to know, that a transaction is
a prohibited tax shelter transaction at
the time the entity becomes a party to
the transaction. A tax-exempt entity is
treated as knowing or having reason to
know that a transaction is a prohibited
tax shelter transaction if one or more of
its entity managers knew or had reason
to know that the transaction was a
prohibited tax shelter transaction at the
time the entity manager(s) approved the
tax-exempt entity as (or otherwise
caused the entity to be) a party to the
transaction. The tax-exempt entity also

1 Section 53.4965—6 of the Foundation and
Similar Excise Tax Regulations (26 CFR part 53)
provides factors to be considered in determining

is attributed the knowledge or reason to
know of certain entity managers—those
persons with authority or responsibility
similar to that exercised by an officer,
director, or trustee of an organization—
even if the entity manager does not
approve the entity as (or otherwise
cause the entity to be) a party to the
transaction.

Section 53.4965—4(a)(1) provides that
a tax-exempt entity is a “party” to a
prohibited tax shelter transaction if it
facilitates a prohibited tax shelter
transaction by reason of its tax-exempt,
tax-indifferent, or tax-favored status. In
addition, under §53.4965—4(a)(2) and
(b), the Secretary may issue published
guidance to identify tax-exempt entities
by type, class, or role that will or will
not be treated as parties to a prohibited
tax shelter transaction.

If the tax-exempt entity unknowingly
becomes a party to a prohibited tax
shelter transaction, the section 4965 tax
generally equals the greater of (1) the
product of the highest rate of tax under
section 11 of the Code (currently 21
percent) and the tax-exempt entity’s net
income attributable to the prohibited tax
shelter transaction, or (2) the product of
the highest rate of tax under section 11
and 75 percent of the proceeds received
by the tax-exempt entity that are
attributable to the prohibited tax shelter
transaction. If the tax-exempt entity
knew or had reason to know that the
transaction was a prohibited tax shelter
transaction at the time the tax-exempt
entity became a party to the transaction,
the section 4965 tax increases to the
greater of (1) 100 percent of the tax-
exempt entity’s net income attributable
to the prohibited tax shelter transaction,
or (2) 75 percent of the tax-exempt
entity’s proceeds attributable to the
prohibited tax shelter transaction.

The terms ‘“‘net income” and
“proceeds’ are defined in § 53.4965-8.
In general, a tax-exempt entity’s net
income attributable to a prohibited tax
shelter transaction is its gross income
derived from the transaction, reduced
by those deductions that are attributable
to the transaction and that would be
allowed by chapter 1 of the Code
(chapter 1) if the tax-exempt entity were
treated as a taxable entity for this
purpose, and further reduced by the
taxes imposed by subtitle D of the Code
(other than the section 4965 tax) with
respect to the transaction. In the case of
a tax-exempt entity that is a party to the
transaction by reason of facilitating a
prohibited tax shelter transaction by
reason of its tax-exempt, tax-indifferent,

whether an entity manager knows or has reason to
know that a transaction is a prohibited tax shelter
transaction.
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or tax-favored status, the term
“proceeds,” solely for purposes of
section 4965, means the gross amount of
the tax-exempt entity’s consideration for
facilitating the transaction, not reduced
for any costs or expenses attributable to
the transaction. Published guidance
with respect to a particular prohibited
tax shelter transaction may designate
additional amounts as proceeds from
the transaction for purposes of section
4965. In addition, for all tax-exempt
entities that are parties to a prohibited
tax shelter transaction, any amount that
is a gift or a contribution to a tax-exempt
entity and that is attributable to a
prohibited tax shelter transaction is
treated as proceeds for purposes of
section 4965, unreduced by any
associated expenses.

B. Entity Manager Tax

The amount of the entity manager tax
determined under section 4965(b)(2) on
an entity manager (as defined in section
4965(d)) equals $20,000 for each
instance that the manager approves the
tax-exempt entity as (or otherwise
causes such entity to be) a party to a
prohibited tax shelter transaction and
knows or has reason to know that the
transaction is a prohibited tax shelter
transaction. This liability is not joint
and several.

C. Disclosures

Section 53.6011-1 requires that a tax-
exempt entity subject to the section
4965 excise tax must file Form 4720,
Return of Excise Taxes Under Chapters
41 and 42 of the Internal Revenue Code,
to report the liability and pay the tax
due under section 4965(a)(1). Under
§ 1.6033-5, a tax-exempt entity that is a
party to a prohibited tax shelter
transaction must file Form 8886-T,
Disclosure by Tax-Exempt Entity
Regarding Prohibited Tax Shelter
Transaction, to disclose that it is a party
to a prohibited tax shelter transaction,
the identity of any other party (whether
taxable or tax-exempt) to such
transaction that is known to the tax-
exempt entity, and certain other
information. Under § 1.6033-2, if the
tax-exempt entity is required to file
Form 990, Return of Organization
Exempt From Income Tax, it must
disclose on that form that it is a party
to a prohibited tax shelter transaction,
whether any taxable party notified the
tax-exempt entity that it was or is a
party to a prohibited tax shelter
transaction, and whether the tax-exempt
entity filed Form 8886-T.

Section 6011(g) and § 301.6011(g)-1
provide that any taxable party to a
prohibited tax shelter transaction must
disclose to each tax-exempt entity that

the taxable party knows or has reason to
know is a party to such transaction that
the transaction is a prohibited tax
shelter transaction.

IV. Charitable Remainder Annuity
Trusts (CRATS)

For purposes of section 664 of the
Code, section 664(d)(1) provides that a
charitable remainder annuity trust
(CRAT) is a trust:

(A) From which a sum certain (which
is not less than 5 percent nor more than
50 percent of the initial fair market
value (FMV) of all property placed in
trust) is to be paid, not less often than
annually, to one or more persons (at
least one of which is not an organization
described in section 170(c), and, in the
case of individuals, only to an
individual who is living at the time of
the creation of the trust) for a term of
years (not in excess of 20 years) or for
the life or lives of such individual or
individuals;

(B) From which no amount other than
the payments described in section
664(d)(1)(A) and other qualified
gratuitous transfers described in section
664(d)(1)(C) may be paid to or for the
use of any person other than an
organization described in section 170(c);

(C) Whose remainder interest,
following the termination of the
payments described in section
664(d)(1)(A), is to be transferred to, or
for the use of, an organization described
in section 170(c) or is to be retained by
the trust for such a use or, to the extent
the remainder interest is in qualified
employment securities (as defined by
section 664(g)(4)), all or part of such
securities are to be transferred to an
employee stock ownership plan (as
defined in section 4975(e)(7) of the
Code) in a qualified gratuitous transfer
(as defined by 664(g)); and

(D) Whose remainder interest has a
value (determined under section 7520)
of at least 10 percent of the initial net
FMV of all property placed in the trust.

Section 664(b) provides, in part, that
amounts distributed by a CRAT are
considered as having the following
characteristics in the hands of a
beneficiary to whom the annuity
described in section 664(d)(1)(A) is
paid:

(1) First, as amounts of income (other
than gains, and amounts treated as
gains, from the sale or other disposition
of capital assets) includible in gross
income to the extent of such income of
the trust for the year and such
undistributed income of the trust for
prior years;

(2) Second, as a capital gain to the
extent of the capital gain of the trust for

the year and the undistributed capital
gain of the trust for prior years;

(3) Third, as other income to the
extent of such income of the trust for the
year and such undistributed income of
the trust for prior years; and

(4) Fourth, as a distribution of trust
corpus.

Under section 664(c)(1), a CRAT is
not subject to any tax imposed by
subtitle A of the Code. Section 664(c)(2),
in part, imposes an excise tax on a
CRAT that has unrelated business
taxable income (within the meaning of
section 512, determined as if part III of
subchapter F of chapter 1 applies to
such trust) for a taxable year. That
excise tax is equal to the amount of such
unrelated business taxable income.

V. Tax Avoidance Transactions Using a
CRAT

The Treasury Department and the IRS
are aware of transactions in which
taxpayers attempt to use a CRAT and a
single premium immediate annuity
(SPIA) to permanently avoid recognition
of ordinary income and/or capital gain.
Taxpayers engaging in these
transactions claim that distributions
from the trust are not taxable to the
beneficiaries as ordinary income or
capital gain under section 664(b)
because the distributions constitute the
trust’s unrecovered investment in the
SPIA, thus claiming that a significant
portion of the distributions is excluded
from gross income under section
72(b)(2) of the Code. Taxpayers also
claim that the trust qualifies as a CRAT
and thus is not subject to tax on the
trust’s realized ordinary income or
capital gain under section 664(c)(1),
even though the trust may not meet all
of the requirements of section 664(d)(1).

In these transactions, a grantor creates
a trust purporting to qualify as a CRAT
under section 664. Generally, the
grantor funds the trust with property
having a FMV in excess of its basis
(appreciated property) such as interests
in a closely-held business, and/or assets
used or produced in a trade or business.
The trust then sells the appreciated
property and uses some or all of the
proceeds from the sale of the
contributed property to purchase an
annuity. On a Federal income tax
return, the beneficiary of the trust treats
the annuity amount payable from the
trust as if it were, in whole or in part,
an annuity payment subject to section
72,2 instead of as carrying out to the
beneficiary amounts in the ordinary

2 Section 72 governs the tax treatment of
payments received as an annuity, and generally
causes only the portion of each payment in excess
of the investment in the contract (basis) to be
included in the recipient’s gross income.
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income and capital gain tiers of the trust
in accordance with section 664(b).

As result of treating section 72 as
applying to the amounts received
(typically paid by an insurance
company) as part of the annuity amount,
the beneficiary reports as income only a
small portion of the amount the
beneficiary received from the SPIA. The
beneficiary treats the balance of the
annuity amount as an excluded portion
representing a return of investment.3
The beneficiary thus claims that the
beneficiary is taxed as if the beneficiary
were the owner of the SPIA, rather than
the SPIA being an asset owned by the
CRAT, which the trustee purchased to
fund the annuity amount payable from
the trust. Under the beneficiary’s theory,
until the entire investment in the SPIA
has been recovered, the only portion of
the annuity amount includable in the
beneficiary’s income is that portion of
the SPIA annuity required to be
included in income under section 72.
The beneficiary also maintains that the
distribution is not subject to section
664(b), which would treat a substantial
portion of the annuity amount as gain
attributable to the sale of the
appreciated property contributed to the
CRAT.

The trustee also might take the
position that the transfer of the
appreciated property to the purported
CRAT gives those assets a step-up in
basis to FMV as if they had been sold
to the trust. The transfer of property to
a CRAT, however, does not give those
assets a step-up in basis to FMV, as if
they had been sold to the trust, giving
the trust a cost basis under section 1012
of the Code. Instead, the transfer to the
CRAT is a gift for Federal tax purposes.
When a grantor transfers appreciated
property to a CRAT, the CRAT’s basis in
the assets is determined under section
1015 of the Code. Under section 1015(a)
and (d), property transferred by gift
(whether or not in trust) retains its basis
in the hands of the donor, increased (but
not above FMV) by any gift tax paid on
the transfer.

The claimed application of sections
664 and 72 to the transaction is
incorrect. Proper application of the rules
of sections 664 and 72 to the transaction
results in annual ordinary income from
the annuity payments from the SPIA
being added to the section 664(b)(1)
(ordinary income) tier of the CRAT’s
income each year, and a one-time
amount being added to the section
664(b)(2) (capital gains) tier at the time
of the sale of the property by the CRAT

3The beneficiary also claims that section 72(u)
does not apply because the SPIA is an “immediate
annuity” under section 72(u)(3)(E).

(assuming the asset is of a kind to
produce capital gain). Assuming no
other activity in the CRAT, under
section 664(b), the beneficiary of the
CRAT must treat the annuity amount
each year as first consisting of the
ordinary income portion of the annuity
payments from the SPIA. The balance of
the annuity amount must be treated as
consisting of any accumulated ordinary
income of the CRAT, then accumulated
capital gain, and then other income of
the CRAT, only reaching non-taxable
corpus to the extent these three
accounts have been exhausted.

In addition, certain features of the
trust may cause the trust to fail to meet
all of the requirements of section
664(d)(1). While the trust instrument
generally resembles one of the eight
sample CRAT forms provided in Rev.
Proc. 2003-53, 2003-2 C.B. 230; Rev.
Proc. 2003-54, 2003-2 C.B. 236; Rev.
Proc, 2003-55, 2003-2 C.B. 242; Rev.
Proc. 2003-56, 2003-2 C.B. 249; Rev.
Proc. 2003-57, 2003-2 C.B. 257; Rev.
Proc. 2003-58, 2003—-2 C.B. 262; Rev.
Proc. 2003-59, 20032 C.B 268; and
Rev. Proc. 2003-60, 2003-2 C.B. 274
(Sample CRAT Revenue Procedures), it
might have one or more significant
modifications. For example, the trust
instrument might provide that, in each
taxable year of the trust, the trustee
must pay to the beneficiary during the
annuity period, an annuity amount
equal to the greater of (1) an amount
which meets the requirements of section
664(d)(1)(A) or (2) the payments
received by the trustee from one or more
SPIAs purchased by the trustee.

The trust instrument also might
provide for a current payment to an
organization described in section 170(c)
(Charitable Remainderman) in lieu of
the payment of the remainder interest
described in section 664(d)(1)(C). For
example, the trust instrument might
state that, in lieu of transferring the
remainder amount required pursuant to
section 664(d)(1)(C) (Remainder
Interest) to the Charitable
Remainderman, the trustee, upon the
availability of adequate funding,
currently may pay to the Charitable
Remainderman a cash sum equal to at
least 10 percent of the initial FMV of the
trust property plus a nominal amount of
cash. The trust agreement also might
provide that the trustee cannot make a
distribution in kind to satisfy this cash
distribution. This payment, equal to at
least 10 percent of the initial FMV of the
trust property, would be the only
payment to the Charitable
Remainderman. The governing
instrument of a CRAT may provide for
an amount other than the annuity
amount described in § 1.664—2(a)(1) to

be paid (or to be paid in the discretion
of the trustee) to an organization
described in § 170(c) provided that, in
the case of distributions in kind, the
adjusted basis of the property
distributed is fairly representative of the
adjusted basis of the property available
for payment on the date of payment. See
§1.664-2(a)(4). However, nowhere in
section 664(d)(1)(D) does it permit a
current payment, determined based on
the value of the trust at its funding, to
be made in lieu of, and as a substitute
for, the required payment of the
remainder interest (that is, the entire
corpus of the trust at termination of the
annuity period) described in section
664(d)(1)(C) to the Charitable
Remainderman.

The significant modifications
identified in the prior paragraphs
deviate from the Sample CRAT Revenue
Procedures in ways that prevent the
qualification of the trust as a valid
CRAT under section 664, regardless of
the actual administration of the CRAT.
These modifications are made in these
transactions in order to effectuate the
structure. Specifically, a provision
authorizing the payment of an annuity
amount in excess of the amount
described in section 664(d)(1)(A), and a
provision authorizing a current payment
in lieu of the payment of the remainder
interest described in section
664(d)(1)(C), violate mandatory
requirements of a valid CRAT.

VI. Purpose of Proposed Regulations

On March 3, 2022, the Sixth Circuit
issued an order in Mann Construction v.
United States, 27 F.4th 1138, 1147 (6th
Cir. 2022), holding that Notice 200783,
2007-2 C.B. 960, which identified
certain trust arrangements claiming to
be welfare benefit funds and involving
cash value life insurance policies as
listed transactions, violated the
Administrative Procedure Act (APA), 5
U.S.C. 551-559, because the notice was
issued without following the notice-
and-comment procedures required by
section 553 of the APA. The Sixth
Circuit reversed the decision of the
district court, which held that Congress
had authorized the IRS to identify listed
transactions without notice and
comment. See Mann Construction, Inc.
v. United States, 539 F.Supp.3d 745,
763 (E.D. Mich. 2021).

Relying on the Sixth Circuit’s analysis
in Mann Construction, three district
courts and the Tax Court have
concluded that IRS notices identifying
listed transactions were improperly
issued because they were issued
without following the APA’s notice and
comment procedures. See Green Rock,
LLCv. IRS, 2023 WL 1478444 (N.D. AL.,
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February 2, 2023) (Notice 2017-10);
GBX Associates, LLC, v. United States,
1:22cv401 (N.D. Ohio, Nov. 14, 2022)
(same); Green Valley Investors, LLC, et
al. v. Commissioner, 159 T.C. No. 5
(Nov. 9, 2022) (same); see also CIC
Services, LLC v. IRS, 2022 WL 985619
(E.D. Tenn. March 21, 2022), as
modified by 2022 WL 2078036 (E.D.
Tenn. June 2, 2022) (Notice 201666,
identifying a transaction of interest).

The Treasury Department and the IRS
disagree with the Sixth Circuit’s
decision in Mann Construction and the
subsequent decisions that have applied
that reasoning to find other IRS notices
invalid and are continuing to defend the
validity of notices identifying
transactions as listed transactions in
circuits other than the Sixth Circuit. At
the same time, however, to avoid any
confusion and to ensure consistent
enforcement of the tax laws throughout
the nation, the Treasury Department and
the IRS are issuing these proposed
regulations to identify certain charitable
remainder trust transactions as listed
transactions for purposes of all relevant
provisions of the Code and Treasury
Regulations.

These proposed regulations propose
to identify the charitable remainder
trust transactions described in proposed
§1.6011-15(b), and substantially similar
transactions, as listed transactions for
purposes of § 1.6011-4(b)(2) and
sections 6111 and 6112. In addition,
they inform taxpayers that participate in
these transactions, and persons who act
as material advisors with respect to
these transactions, that they would need
to disclose the transaction in accordance
with the final regulations and the
regulations issued under sections 6011
and 6111. Material advisors must also
maintain lists as required by section
6112.

Explanation of Provisions

I. Charitable Remainder Annuity Trust
Transaction

Proposed §1.6011-15(a) would
identify a transaction that is the same
as, or substantially similar to, the
transaction described in proposed
§1.6011-15(b) as a listed transaction for
purposes of § 1.6011-4(b)(2).
“Substantially similar” is defined in
§ 1.6011—4(c)(4) to include any
transaction that is expected to obtain the
same or similar types of tax
consequences and that is either factually
similar or based on the same or a similar
tax strategy.

A transaction is described in
proposed § 1.6011-15(b) if it includes
the following elements:

(i) The grantor creates a trust
purporting to qualify as a CRAT under
section 664;

(ii) The grantor funds the trust with
property having a FMV in excess of its
basis (contributed property);

(iii) The trustee sells the contributed
property;

(iv) The trustee uses some or all of the
proceeds from the sale of the
contributed property to purchase an
annuity; and

(v) On a Federal income tax return,
the beneficiary of the trust (Beneficiary)
treats the amount payable from the trust
as if it were, in whole or in part, an
annuity payment subject to section 72,
instead of as carrying out to the
Beneficiary amounts in the ordinary
income and capital gain tiers of the trust
in accordance with section 664(b).

II. Participants

Whether a taxpayer has participated
in the listed transaction described in
proposed § 1.6011-15(b) is determined
under § 1.6011-4(c)(3)(i)(A).
Participants include any person whose
tax return reflects tax consequences or
a tax strategy described in proposed
§1.6011-15(b). These tax consequences
include those tax consequences
described in proposed § 1.6011-15(b)
that would affect any gift tax return,
whether or not such gift tax return was
filed. See § 25.6011—4. A taxpayer also
has participated in a transaction
described in proposed § 1.6011-15(b) if
the taxpayer knows or has reason to
know that the taxpayer’s tax benefits are
derived directly or indirectly from tax
consequences, or a tax strategy,
described in proposed § 1.6011-15(b).

II1. Material Advisors

Material advisors who make a tax
statement with respect to transactions
identified as listed transactions in
proposed § 1.6011-15(b) would have
disclosure and list maintenance
obligations under sections 6111 and
6112. See §§301.6111-3 and 301.6112—
1. One of the requirements to be a
material advisor under section
6111(b)(1) is that the person must
directly or indirectly derive gross
income in excess of the threshold
amount provided in 6111(b)(1)(B) for
providing material aid, assistance, or
advice with respect to the listed
transaction. That threshold in the case
of a listed transaction is reduced to
$10,000 if substantially all of the tax
benefits are provided to natural persons
(looking through any partnerships, S
corporations, or trusts), or to $25,000 for
any other transaction. See § 301.6111—
3(b)(3)(1)(B). The regulations under
section 6111 provide that gross income

includes all fees for a tax strategy, for
services for advice (whether or not tax
advice), and for the implementation of
a reportable transaction. See
§301.6111-3(b)(2)(ii). However, a fee
does not include amounts paid to a
person, including an advisor, in that
person’s capacity as a party to the
transaction. See § 301.6111-3(b)(3)(ii).

IV. Effect of Participating in Listed
Transaction Described in Proposed
§1.6011-15(b)

Participants required to disclose these
transactions under § 1.6011—4 who fail
to do so will be subject to penalties
under section 6707A. Such disclosure
also must include any gift tax
consequences. See §25.6011—4.
Participants required to disclose these
transactions under § 1.6011—4 who fail
to do so also are subject to an extended
period of limitations under section
6501(c)(10). Material advisors required
to disclose these transactions under
section 6111 who fail to do so are
subject to penalties under section 6707.
Material advisors required to maintain
lists of investors under section 6112
who fail to do so (or who fail to provide
such lists when requested by the IRS)
are subject to penalties under section
6708(a). In addition, the IRS may
impose other penalties on persons
involved in these transactions or
substantially similar transactions,
including accuracy-related penalties
under section 6662 or section 6662A,
the penalty under section 6694 for
understatements of a taxpayer’s liability
by a tax return preparer, the penalty
under section 6700 for promoting
abusive tax shelters, and the penalty
under section 6701 for aiding and
abetting understatement of tax liability.

In addition, material advisors have
disclosure requirements with regard to
transactions occurring in prior years.
However, notwithstanding § 301.6111—
3(b)(4)(1) and (iii), material advisors are
required to disclose only if they have
made a tax statement on or after [DATE
6 YEARS BEFORE DATE OF
PUBLICATION OF FINAL RULE].

Because the IRS will take the position
that taxpayers are not entitled to the
purported tax benefits of the listed
transactions described in the proposed
regulations, taxpayers who have filed
tax returns taking the position that they
were entitled to the purported tax
benefits should consider filing amended
returns or otherwise ensure that their
transactions are disclosed properly.

V. Role of Charitable Remainderman in
the Transaction

As stated in section 1 of this
Explanation of Provisions, the
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transaction described in proposed
§1.6011-15(b) attempts to use a CRAT
under section 664 to permanently avoid
recognition of ordinary income and/or
capital gain on the sale of contributed
property having a FMV in excess of its
basis. Under the mandatory
requirements of section 664(d), a trust
does not qualify as a CRAT unless,
following the termination of the annuity
payments described in section
664(d)(1)(A), the Remainder Interest is
to be transferred to or for the use of an
organization described in section 170(c).

A. Charitable Remainderman as a Party
to a Transaction Under Section 4965

As stated in section III of the
Background, section 4965 provides, in
part, that, if a transaction is a prohibited
tax shelter transaction at the time a tax-
exempt entity (which includes an
organization described in section 170(c),
other than the United States) becomes a
party to the transaction, the entity must
pay the section 4965 tax for the taxable
year and any subsequent taxable year as
determined under section 4965(b)(1).
Section 4965(e)(1) provides in part that
the term “prohibited tax shelter
transaction”” means any listed
transaction (within the meaning of
section 6707A(c)(2)). A tax-exempt
entity that is a party to a prohibited tax
shelter transaction generally is subject
to various reporting and disclosure
obligations. Additionally, an entity
manager is subject to the entity manager
tax imposed by section 4965(a)(2) if the
entity manager approves the tax-exempt
entity as a party (or otherwise causes the
entity to be a party) to a prohibited tax
shelter transaction and knows or has
reason to know that the transaction is a
prohibited tax shelter transaction.
Section 53.4965—4(a) provides in part
that a tax-exempt entity is a ““party” to
a prohibited tax shelter transaction if it
facilitates a prohibited tax shelter
transaction by reason of its tax-exempt,
tax-indifferent, or tax-favored status.

The trust used in a transaction
identified as a listed transaction in
proposed § 1.6011-15(a) would not
qualify as a CRAT unless the entire
Remainder Interest is required to be
transferred to or for the use of a
Charitable Remainderman. Thus, the
tax-exempt entity that the CRAT
designates for the Remainder Interest
facilitates the transaction by reason of
its tax-exempt status because, absent
that status, the CRAT would not satisfy
the mandatory requirement of section
664(d)(1)(C). Accordingly, that
designated tax-exempt entity would
meet the definition of a party to a
prohibited tax shelter transaction in
§53.4965—4(a)(1).

However, notwithstanding the general
rule in § 53.4965—4(a), § 53.4965—4(b)
provides that published guidance may
identify, by type, class, or role, which
tax-exempt entities will or will not be
treated as parties to a prohibited tax
shelter transaction. The Treasury
Department and the IRS understand
that, in a transaction described in
proposed § 1.6011-15(b), an
organization described in section 170(c)
that is designated as the Charitable
Remainderman might not become aware
of its Remainder Interest in the
purported CRAT until it receives a
distribution from the trust. In that
situation, it may be difficult for the
organization described in section 170(c)
to determine when section 4965 excise
taxes and related reporting requirements
apply. For this reason, these proposed
regulations would provide that an
organization described in section 170(c)
that the purported CRAT designates as
the recipient of the Remainder Interest
will not be treated as a party under
section 4965 to the listed transaction
described in proposed § 1.6011-15
solely by reason of its status as a
Charitable Remainderman.

B. Participation by a Charitable
Remainderman

As stated in section II of the
Background, a taxpayer has participated
in a listed transaction if the taxpayer’s
tax return reflects tax consequences or
a tax strategy described in this proposed
regulation. See §1.6011—4(c)(3)(i)(A).
Published guidance may identify other
types or classes of persons that will be
treated as participants in a listed
transaction. Published guidance also
may identify types or classes of persons
that will not be treated as participants
in a listed transaction. In general, the
Treasury Department and the IRS do not
expect that an organization described in
section 170(c), whose only role or
interest in the transaction described in
these proposed regulations is as a
Charitable Remainderman, would meet
the definition of a participant under
§1.6011—4(c)(3)(1)(A). Nevertheless, to
avoid potential uncertainty, the
proposed regulations provide that an
organization described in section 170(c)
that the purported CRAT designates as
the recipient of the Remainder Interest
is not treated as a participant in the
listed transaction described in these
proposed regulations solely by reason of
its status as a Charitable Remainderman.

C. Charitable Remainderman as a
Material Advisor

As stated in section III of the
Background, a person is a material
advisor with respect to a transaction if

the person provides any material aid,
assistance, or advice with respect to
organizing, managing, promoting,
selling, implementing, insuring, or
carrying out any reportable transaction,
and directly or indirectly derives gross
income in excess of the threshold
amount for the material aid, assistance,
or advice. See section 6111(b)(1)(A). The
regulations provide that gross income
includes all fees for a tax strategy, for
services or advice (whether or not tax
advice), and for the implementation of
a reportable transaction. However, a fee
does not include amounts paid to a
person, including an advisor, in that
person’s capacity as a party to the
transaction. See § 301.6111-3(b)(3)(ii)).

The Treasury Department and the IRS
request comments on whether the
Charitable Remainderman ever provides
material aid, assistance, or advice with
respect to transactions described in
proposed § 1.6011-15(b) and the nature
of the services being provided. The
Treasury Department and the IRS also
request comments on what fees the
Charitable Remainderman receives,
either directly or indirectly, for
providing such material aid, assistance
or advice.

Comments and Public Hearing

Before these proposed amendments to
the regulations are adopted as final
regulations, consideration will be given
to comments regarding the notice of
proposed rulemaking that are submitted
timely to the IRS as prescribed under
the ADDRESSES section. The Treasury
Department and the IRS request
comments on all aspects of the proposed
regulations. All comments will be made
available at https://
www.regulations.gov. Once submitted to
the Federal eRulemaking Portal,
comments cannot be edited or
withdrawn.

A public hearing has been scheduled
for July 11, 2024, beginning at 10 a.m.
ET, in the Auditorium at the Internal
Revenue Service Building, 1111
Constitution Avenue NW, Washington,
DC. Due to the building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts.
Participants alternatively may attend the
public hearing by telephone.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present comments at the hearing must
submit an outline of the topics to be
discussed and the time to be devoted to
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each topic by May 24, 2024. A period
of 10 minutes will be allocated to each
person for making comments. An
agenda showing the scheduling of the
speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be free
of charge at the hearing. If no outline of
topics to be discussed at the hearing is
received by May 24, 2024, the public
hearing will be cancelled. If the public
hearing is cancelled, a notice of
cancellation of the public hearing will
be published in the Federal Register.

Individuals who want to testify in
person at the public hearing must send
an email to publichearings@irs.gov to
have your name added to the building
access list. The subject line of the email
must contain the regulation number
(REG-108761-22) and the language
“TESTIFY In Person”. For example, the
subject line may say: Request to
TESTIFY In Person at Hearing for REG—
108761-22.

Individuals who want to testify by
telephone at the public hearing must
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject
line of the email must contain the
regulation number REG-108761-22 and
the language “TESTIFY
Telephonically”. For example, the
subject line may say: Request to
TESTIFY Telephonically at Hearing for
REG-108761-22.

Individuals who want to attend the
public hearing in person without
testifying also must send an email to
publichearings@irs.gov to have their
names added to the building access list.
The subject line of the email must
contain the regulation number REG—
108761-22 and the language “ATTEND
in Person”. For example, the subject
line may say: Request to ATTEND
Hearing In Person REG-108761-22.
Requests to attend the public hearing
must be received by 5 p.m. ET on July
9, 2024.

Individuals who want to attend the
public hearing by telephone without
testifying also must send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of email
must contain the regulation number
(REG-108761—22 and the language
“ATTEND Hearing Telephonically”. For
example, the subject line may say:
Request to ATTEND Hearing
Telephonically for REG-108761-22.
Requests to attend the public hearing
must be received by 5 p.m. ET on July
9, 2024.

Hearings will be made accessible to
people with disabilities. To request
special assistance during a hearing,

please contact the Publication and
Regulations Section of the Office of
Associate Chief Counsel (Procedure and
Administration) by sending an email to
publichearings@irs.gov (preferred) or by
telephone at (202) 317-6901 (not a toll-
free number) at least July 8, 2024.

Applicability Date

Proposed § 1.6011-15 would identify
charitable remainder annuity trust
transactions described in proposed
§1.6011-15(b), and transactions that are
substantially similar to those
transactions, as listed transactions,
effective as of the date the final
regulations are published in the Federal
Register.

Special Analyses
I. Paperwork Reduction Act

The estimated number of taxpayers
impacted by these proposed regulations
is between 50 to 100 per year. No
burden on these taxpayers is imposed
by these proposed regulations. Instead,
the collection of information contained
in these proposed regulations is
reflected in the collection of information
for Forms 8886 and 8918 that have been
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507(c)) under
control numbers 1545-1800 and 1545—
0865.

To the extent there is a change in
burden as a result of these regulations,
the change in burden will be reflected
in the updated burden estimates for
Forms 8886 and 8918. The requirement
to maintain records to substantiate
information on Forms 8886 and 8918
already is contained in the burden
associated with the control number for
the forms and remains unchanged.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.

II. Regulatory Flexibility Act

When an agency issues a proposed
rulemaking, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) (Act) requires
the agency to “prepare and make
available for public comment an initial
regulatory flexibility analysis’ that
“describe([s] the impact of the proposed
rule on small entities.” 5 U.S.C. 603(a).
The term ““small entities” is defined in
5 U.S.C. 601 to mean ‘““small business,”
“small organization,” and ‘“‘small
governmental jurisdiction,” which are
also defined in 5 U.S.C. 601. Small
business size standards define whether
a business is “small” and have been

established for types of economic
activities, or industry, generally under
the North American Industry
Classification System (NAICS). See Title
13, Part 121 of the Code of Federal
Regulations (titled “Small Business Size
Regulations”). The size standards look
at various factors, including annual
receipts, number of employees, and
amount of assets, to determine whether
the business is small. See Title 13, Part
121.201 of the Code of Federal
Regulations for the Small Business Size
Standards by NAICS Industry.

Section 605 of the Act provides an
exception to the requirement to prepare
an initial regulatory flexibility analysis
if the agency certifies that the proposed
rulemaking will not have a significant
economic impact on a substantial
number of small entities. The Treasury
Department and the IRS hereby certify
that these proposed regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that the majority of the effect of the
proposed regulations falls on trusts.
Further, the Treasury Department and
the IRS expect that the reporting burden
is low; the information sought is
necessary for regular annual return
preparation and ordinary recordkeeping.

Pursuant to section 7805(f) of the
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for the Office of
Advocacy of the Small Business
Administration for comment on its
impact on small business.

II1I. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a State, local, or Tribal government,
in the aggregate, or by the private sector,
of $100 million (updated annually for
inflation). This proposed rule does not
include any Federal mandate that may
result in expenditures by State, local, or
Tribal governments, or by the private
sector in excess of that threshold.

IV. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on State and
local governments, and is not required
by statute, or preempts State law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive order. This proposed rule
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does not have federalism implications
and does not impose substantial direct
compliance costs on State and local
governments or preempt State law
within the meaning of the Executive
order.

V. Regulatory Planning and Review

Pursuant to the Memorandum of
Agreement, Review of Treasury
Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

Statement of Availability of IRS
Documents

Guidance cited in this preamble is
published in the Internal Revenue
Bulletin and is available from the
Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at https://www.irs.gov.

Drafting Information

The principal author of these
proposed regulations is Charles D.
Wien, Office of Associate Chief Counsel
(Passthroughs & Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in the development of these
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS propose to amend 26 CFR
part 1 as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
* * * * *

Section 1.6011-15 also issued under 26
U.S.C. 6001 and 26 U.S.C. 6011 * * *
* * * * *
m Par. 2. Section 1.6011-15 is added to
read as follows:

§1.6011-15 Charitable Remainder Annuity
Trust Listed Transaction.

(a) In general. Transactions that are
the same as, or substantially similar to,
a transaction described in paragraph (b)
of this section are identified as listed
transactions for purposes of §1.6011—

4(b)(2).

(b) Charitable remainder annuity
trusts. A transaction is described in this
paragraph (b) if:

(1) The grantor creates a trust
purporting to qualify as a charitable
remainder annuity trust under section
664(d)(1) of the Internal Revenue Code
(Code);

(2) The grantor funds the trust with
property having a fair market value in
excess of its basis (contributed
property);

(3) The trustee sells the contributed
property;

(4) The trustee uses some or all of the
proceeds from the sale of the
contributed property to purchase an
annuity; and

(5) On a Federal income tax return,
the beneficiary of the trust treats the
annuity amount payable from the trust
as if it were, in whole or in part, an
annuity payment subject to section 72 of
the Code, instead of as carrying out to
the beneficiary amounts in the ordinary
income and capital gain tiers of the trust
in accordance with section 664(b).

(c) Participation—(1) In general. A
taxpayer has participated in a
transaction identified as a listed
transaction in paragraph (a) of this
section if the taxpayer’s tax return
reflects tax consequences or a tax
strategy described in this section as
provided under § 1.6011—4(c)(3)(1)(A).
These tax consequences include those
tax consequences that would affect any
gift tax return, whether or not such gift
tax return was filed. See § 25.6011—4 of
this chapter.

(2) Treatment of charitable
remainderman. An organization
described in section 170(c) of the Code
that the purported Charitable Remainder
Annuity Trust designates as a recipient
of the remainder interest described in
section 664(d)(1) is not treated as a
participant under § 1.6011-4(c)(3)(i)(A)
in the transaction described in this
section solely by reason of its status as
a recipient of the remainder interest
described in section 664(d)(1).

(d) Treatment of charitable
remainderman under section 4965. A
tax-exempt entity (as defined in section
4965 of the Code) that is an organization
described in section 170(c) and that the
purported Charitable Remainder
Annuity Trust designates as a recipient
of the remainder interest described in
section 664(d)(1) is not treated as a party
to the transaction described in this
section for purposes of section 4965
solely by reason of its status as a
recipient of the remainder interest
described in section 664(d)(1).

(e) Applicability date. This section’s
identification of transactions that are the
same as, or substantially similar to, the

transaction described in paragraph (b) of
this section as listed transactions for
purposes of § 1.6011—4(b)(2) is effective
on [date of publication of final
regulations in the Federal Register].

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2024-06156 Filed 3—22—24; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2024—-0177]
RIN 1625-AA08

Special Local Regulation; Red River,
Shreveport, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary special local
regulation (SLR) for certain navigable
waters of the Red River. This action is
necessary to provide for the safety of life
on these navigable waters near
Shreveport, Louisiana, during high-
speed powerboat races from May 24,
2024 through May 26, 2024. This
proposed rulemaking would prohibit
persons and vessels from being in the
regulated unless authorized by the
Captain of the Port Sector Lower
Mississippi River or a designated
representative. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before April 9, 2024.

ADDRESSES: You may submit comments
identified by docket number USCG—
2024-0177 using the Federal Decision-
Making Portal at https://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments. This notice of proposed
rulemaking with its plain-language, 100-
word-or-less proposed rule summary
will be available in this same docket.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email MSTC Lindsey
Swindle, Waterways Management, U.S.
Coast Guard; telephone 571-610-4197,
email Lindsey.M.Swindle@uscg.mil.

SUPPLEMENTARY INFORMATION:
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1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

SLR Special Local Regulation

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On December 8, 2023, an organization
notified the Coast Guard that it will be
conducting high-speed powerboat races
from 6 a.m. through 6 p.m. from May 24,
2024, through May 26, 2024. The races
will take place between mile marker
228.1 and mile marker 228.8 on the Red
River, Shreveport, LA, and involve
approximately 55 powerboats ranging
from 14 to 18 feet in length. No
spectator craft will be allowed in the
regulated area. The Captain of the Port
Sector Lower Mississippi River (COTP)
has determined that potential hazards
associated with the high-speed
powerboat race would be a safety
concern for participants, participant
vessels, and general public.

The purpose of this rulemaking is to
ensure the safety of vessels and the
navigable waters. The Coast Guard is
proposing this rulemaking under
authority in 46 U.S.C. 70041.

III. Discussion of Proposed Rule

The COTP is proposing to establish a
SLR from 6 a.m. through 6 p.m. each
day on May 24, 2024 through May 26,
2024. The SLR would cover all
navigable waters from mile marker
228.1 to mile marker 228.8 on the Red
River, Shreveport, LA. The duration of
the zone is intended to ensure the
protection of personnel, vessels, and the
marine environment during this event.
The proposed regulation would prohibit
all persons and vessels, except those
persons and vessels participating in the
race, from entering, transiting through,
anchoring in, or remaining within the
area, unless authorized by the COTP or
a designated representative. The Coast
Guard will provide notice of the SLR
and contact information by a Broadcast
Notice to Mariners, and on-scene
designated representatives. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the special local
regulation, which will impact mile
marker 228.1 to mile marker 228.8 on
the Red River for 12 hours each day.
Moreover, the Coast Guard will issue a
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the
regulated area, breaks in the racing will
provide vessels opportunity to transit,
and the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental

jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 02301, Rev. 1,
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associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a special local regulation
lasting approximately 12 hours on three
separate days that will prohibit entry of
persons or vessels during the Red River
Rumble F1 Powerboat Showdown high-
speed powerboat races. Normally such
actions are categorically excluded from
further review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2024-0177 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION

CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material”” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you click
on the Dockets tab and then the
proposed rule, you should see a
“Subscribe” option for email alerts. The
option will notify you when comments
are posted, or a final rule is published.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add §100.T08-0177 to read as
follows:

§100.T08-0177 Red River Rumble F1
Powerboat Showdown, Shreveport, LA.

(a) Regulated area. The regulations in
this section apply to the following area:
A special local regulation is established
to encompass all waters of the Red River
from mile marker 228.1 to mile marker
228.8.

(b) Definitions. As used in this
section—

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting

the Captain of the Port Lower
Mississippi River (COTP) in the
enforcement of the regulations in this
section.

Participant means all persons and
vessels registered with the event
sponsor as a participant in the race.

Spectator means all persons and
vessels not registered with the event
sponsor as participants or official patrol
vessels.

(c) Regulations. (1) All non-
participants are prohibited from
entering, transiting through, anchoring
in, or remaining within the regulated
area described in paragraph (a) of this
section unless authorized by the COTP
or their designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by 314-269-2332. Those
in the regulated area must comply with
all lawful orders or directions given to
them by the COTP or the designated
representative.

(3) The COTP will provide notice of
the regulated area through advanced
notice via Broadcast Notice to Mariners
and by on-scene designated
representatives.

(d) Enforcement period[s]. “This
section will be enforced each day from
6 a.m. to 6 p.m. each day from May 24,
2024, through May 26, 2024.

Dated: March 20, 2024.
Kristi L. Bernstein,

Captain, U.S. Coast Guard, Captain of the
Port Sector Lower Mississippi River.

[FR Doc. 2024—06244 Filed 3—22—-24; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2023—-0971]
RIN 1625-AA11

Regulated Navigation Area; NW
Natural Gasco Sediment Site Field

Pilot Study, Willamette River, Portland,
Oregon

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a Regulated Navigation Area
for certain waters of the Willamette
River. This action is necessary to
preserve the integrity of sampling ports
at the NW Natural Gasco Sediments Site
Project Area on these navigable waters
near Portland, Oregon. This proposed
rulemaking would prohibit persons and
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vessels in the designated area from
activities that could disturb or damage
the sampling ports unless authorized by
the Captain of the Port Sector Columbia
River or a designated representative. We
invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before April 24, 2024.

ADDRESSES: You may submit comments
identified by docket number USCG—
2023-0971 using the Federal Decision-
Making Portal at https://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments. This notice of proposed
rulemaking with its plain-language, 100-
word-or-less proposed rule summary
will be available in this same docket.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Carlie
Gilligan, Waterways Management
Division, U.S. Coast Guard; telephone
503-240-9310, email SCRWWM®@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On September 26, 2023, an
organization notified the Coast Guard
that it will be requesting a Regulated
Navigation Area (RNA) at the NW
Natural Gasco Sediments Site Project
Area located in the Willamette River in
Portland, Oregon. This will preserve the
integrity of the In Situ Stabilization and
Solidification (ISS) Field Pilot Study
(FPS) post-construction sampling ports
placed over the site as part of the U.S
Environmental Protection Agency (EPA)
Superfund cleanup action. The Captain
of the Port Sector Columbia River
(COTP) has determined that a regulated
navigation area would mitigate potential
hazards at this site.

The purpose of this rulemaking is to
ensure activities do not disturb the
sampling ports. The Coast Guard is
proposing this rulemaking under
authority in 46 U.S.C. 70034.

III. Discussion of Proposed Rule

The COTP is proposing to establish a
regulated navigation area at river mile

6.5 on the Willamette River, Portland,
OR. The FPS consists of a 1,750 square
foot area that will undergo ISS
treatment. The duration of the zone is
intended last in perpetuity or until the
EPA and NW Natural agree to modify
the footprint as part of a future final site
remedy. No vessel or person would be
permitted to disturb (e.g., anchor, drag
lines, trawling, motoring) the regulated
navigation area without obtaining
permission from the COTP or a
designated representative. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the RNA being limited in
size and is outside the navigable
channel.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the RNA
may be small entities, for the reasons
stated in section IV.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321—4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a regulated navigation area
that prohibits certain maritime activities
to protect the sampling ports. Normally
such actions are categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment

applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2023-0971 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material”” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you click
on the Dockets tab and then the
proposed rule, you should see a
“Subscribe” option for email alerts. The
option will notify you when comments
are posted, or a final rule is published.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.0971 to read as follows:

§165.0971 Regulated navigation area; NW
Natural Gasco Sediments Site Field Pilot
Study, Willamette River, Portland, OR.

(a) Location. The following area is a
regulated navigation area (RNA): All
navigable waters of the Willamette
River, from surface to bottom, adjacent
to the NW Natural Portland Gas
Manufacturing (PGM) site, encompassed
by a line connecting the following
points beginning at 45°34'45.65” N,
122°45'21.73” W; thence to 45°34'45.32”
N, 122°45’22.00” W; thence to
45°34’45.39” N, 122°45’21.09” W; thence
to 45°34'45.06” N, 122°4521.36” W; and
back to the beginning point. These
coordinates are based on North
American Datum 83 (NAD 83).
Geographically this location starts on
the west bank of the Willamette River at
approximately river mile 6.5.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Sector Columbia River (COTP)
in the enforcement of the safety zone.

(c) Regulations. In addition to the
general RNA regulations in § 165.13, the
following regulations apply to the RNA
described in paragraph (a) of this
section.

(1) Sediment disturbance activities
including anchoring, drag lines,
trawling and motoring are prohibited to
ensure the treated sediment surface and
sampling ports are not disturbed. The
sampling ports must remain intact and
undisturbed to avoid impacting the
EPA-approved sampling. All vessels and
persons are prohibited from anchoring,
dredging, laying cable, dragging,
seining, bottom fishing, conducting
salvage operations, or any other activity
which could potentially disturb the
riverbed in the designated area. Vessels
may otherwise transit or navigate within
this area.

(2) The prohibition described in
paragraph (b)(1) of this section does not
apply to vessels or persons engaged in
activities associated with remediation
efforts in the NW Natural Gasco
Sediment Site, provided that the Coast
Guard Captain of the Port Sector
Columbia River (COTP) is given
advance notice of those activities by the
U.S. Environmental Protection Agency
(EPA).

(d) Contact information. If you
observe violations of the regulations in
this section, you may notify the COTP
by email, at SCRWWM@USCG.MIL, or
by phone, 503-240-9319.
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Dated: March 19, 2024.
Charles E. Fosse,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2024-06224 Filed 3—22—24; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR 166 and 167

[Docket No. USCG—-2019-0279]

RIN 1625-AC57

Shipping Safety Fairways Along the
Atlantic Coast Public Meeting

AGENCY: Coast Guard, DHS.

ACTION: Notification of public meeting
and extension of comment period.

SUMMARY: The Coast Guard has decided
to host a public meeting regarding the
proposed establishment of shipping
safety fairways along the Atlantic coast.
In addition, the Coast Guard is
extending the comment period on the
proposed rule in order to allow
participants in the public meeting
sufficient time to prepare their comment
submissions.

DATES: The comment period for the
proposed rule published January 19,
2024, at 89 FR 3587, is extended.
Comments should be received on or
before May 17, 2024. The meeting will
be held on April 17, 2024 at 6 p.m.
ADDRESSES: The meeting will be held at
101 Vera King Farris Drive, Galloway,
NJ 08205 in the L-Wing Building,
Classroom 112.

FOR FURTHER INFORMATION CONTACT: For
information about this document call or
email Brian Mottel, Coast Guard;
telephone 206-815-4657, email
David.b.mottel2@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard published a notice of proposed
rulemaking (NPRM) on January 19,
2024, proposing the establishment of
shipping safety fairways along the
Atlantic coast. 89 FR 3587. The
proposed rule is intended to protect
traditional shipping routes as well as to
help facilitate development on the outer
continental shelf (OCS). Since
publication, we’ve received multiple
requests from commenters requesting
further public engagement from the
Coast Guard. The Coast Guard is
committed to the meaningful
participation of stakeholders in the
rulemaking process and to receiving the
highest quality input and expertise that
the private sector has to offer. In that

spirit, we have decided to host a public
meeting to gather further information on
the potential impacts of the proposed
fairways.

The meeting will be hosted at
Stockton University at 6 p.m. on April
17, 2024. The meeting will be held at
101 Vera King Farris Drive, Galloway,
NJ 08205 in the L-Wing Building,
Classroom 112. The meeting will consist
of a brief presentation by the Coast
Guard followed by the submissions of
public comments. This is not a
question-and-answer session, but an
opportunity for the public to hear from
the Coast Guard and to provide feedback
on the proposed fairways.

This document also extends the
comment period for the Shipping Safety
Fairways along the Atlantic Coast
NPRM for 30 days in order to allow the
public to gather their thoughts following
the public meeting. The extended
comment period will close on May 17,
2024. This document is issued under
authority found in 5 U.S.C. 552(a).

Dated: March 18, 2024.
K.J. Boda,

Deputy Director, Marine Transportation
System.

[FR Doc. 2024—06225 Filed 3—22—-24; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket Nos. 24-85, 24-86; FCC 24—
31; FR ID 209752]

Assessment and Collection of Space
and Earth Station Regulatory Fees for
Fiscal Year 2024; Review of the
Commission’s Assessment and
Collection of Regulatory Fees for
Fiscal Year 2024

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission or FCC) adopted a Notice
of Proposed Rulemaking (NPRM) that
seeks comments on revising the
regulatory fees for space and earth
station payors for fiscal year (FY) 2024.
DATES: Submit comments on or before
April 12, 2024; and reply comments on
or before April 29, 2024.
ADDRESSES: You may submit comments,
identified by MD Docket No. 24—85 and
MD Docket No. 24-86, by any of the
following methods:

e Electronic Filers. Comments may be
filed electronically using the internet by

accessing the ECFS, https://apps.fcc.
gov/ecfs.

e Paper Filers. Parties who choose to
file by paper must file an original and
one copy of each filing.

¢ Filings can be sent by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 45 L Street NE,
Washington, DC 20554.

e Effective March 19, 2020, and until
further notice, the Commission no
longer accepts any hand or messenger
delivered filings. This is a temporary
measure taken to help protect the health
and safety of individuals, and to
mitigate the transmission of COVID-19.
See FCC Announces Closure of FCC
Headquarters Open Window and
Change in Hand-Delivery Policy, Public
Notice, DA 20-304 (March 19, 2020).
https://www.fcc.gov/document/fcc-
closes-headquarters-open-window-and-
changes-hand-delivery-policy.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice) or 202—
418-0432 (TTY).

FOR FURTHER INFORMATION CONTACT:
Stephen Duall, Space Bureau, at (202)
418-1103 or Stephen.Duall@fcc.gov;
Roland Helvajian, Office of the
Managing Director, at (202) 418—-0444 or
Roland.Helvajian@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), in MD
Docket Nos. 24—-85 and 24—86; FCC 24—
31, adopted and released on March 13,
2024. The full text of this document is
available at https://docs.fcc.gov/public/
attachments/FCC-24-31A1.pdf.

Comment Filing Requirements.
Interested parties may file comments
and reply comments on or before the
dates indicated in the DATES section
above. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS).

Providing Accountability Through
Transparency Act. The Providing
Accountability Through Transparency
Act, Public Law 1189, requires each
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agency, in providing notice of a
rulemaking, to post online a brief plain-
language summary of the proposed rule.
The required summary of the NPRM is
available at https://www.fcc.gov/
proposed-rulemakings.

Ex Parte Presentations. The
Commission will treat this proceeding
as a ““permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making ex parte
presentations must file a copy of any
written presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with 47 CFR
1.1206(b). In proceedings governed by
47 CFR 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Initial Regulatory Flexibility Analysis.
The Regulatory Flexibility Act of 1980,
as amended (RFA), requires that an
agency prepare a regulatory flexibility
analysis for notice and comment
rulemakings, unless the agency certifies
that “the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)

concerning the potential impact of the
proposed rule and policy changes
contained in the NPRM. The IRFA is set
forth in appendix A of the FCC
Document https://docs.fcc.gov/public/
attachments/FCC-24-31A1.pdf and a
summary is included below. Written
public comments are requested on the
IRFA. Comments must be filed by the
deadlines for comments on the NPRM
indicated on the DATES section of this
document and must have a separate and
distinct heading designating them as
responses to the IRFA.

Synopsis
I. Introduction

1. Pursuant to section 9 of the
Communications Act of 1934, as
amended, (Communications Act or Act),
the Commission undertakes the Notice
of Proposed Rulemaking (NPRM) to
commence the assessment of regulatory
fees for space and earth station payors
for fiscal year (FY) 2024.

2. In January 2023, the Commission
reorganized its International Bureau
into: (1) a Space Bureau to handle
policy and licensing matters related to
satellite communications and other in-
space activities under the Commission’s
jurisdiction; and (2) an Office of
International Affairs to handle issues
involving foreign and international
regulatory authorities as well as
international telecommunications and
submarine cable licensing. When the
Commission adopted regulatory fees for
Fiscal Year (FY) 2023 in the FY 2023
Regulatory Fees Report and Order, 88
FR 63694 (Sept. 15, 2023), it noted that
it would be the last year for doing so for
the International Bureau, and that the
creation of the Space Bureau and Office
of International Affairs could result in
changes in the assessment of regulatory
fees due to changes in Full Time
Equivalents (FTEs), due to increased
oversight on various relevant industries.
One FTE, sometimes also referring to a
Full Time Employee, is a unit of
measure equal to the work performed
annually by a full-time person (working
a 40-hour workweek for a full year)
assigned to the particular job, and
subject to agency personnel staffing
limitations established by the Office of
Management and Budget (OMB). In
particular, the FY 2023 Regulatory Fees
Report and Order stated that an
examination of the regulatory fees and
categories for non-geostationary orbit
(NGSO) space stations would be useful
in light of changes resulting from the
creation of the Space Bureau. The
Commission anticipated that the
changes in the industry that resulted in
the creation of the Space Bureau would

likely also result in changes in the
relative FTE burdens between and
among space and earth station fee
payors. Accordingly, the Commission
found that it would be more efficient to
seek comment on proposals to examine
the categories of regulatory fees for
NGSO space stations at the same time as
other proposals that might arise as part
of a “more holistic review” of the fee
burden of the Space Bureau in FY 2024.
3. The NPRM commences that
examination and review of regulatory
fees for space and earth station payors
that are regulated by the new Space
Bureau. Specifically, the Commission
seeks comment on a range of proposed
changes related to the assessment of
regulatory fees for space and earth
stations under its existing methodology.
4. In addition, the Commission
proposes an alternative methodology for
assessing space station regulatory fees.
Unlike the proposals made to adjust the
existing methodology, the alternative
methodology is a more comprehensive
departure from the way that space
station regulatory fees have been
assessed since 1994 in that it eliminates
the separate categories of regulatory fees
for Geostationary Orbit (GSO) and
NGSO space stations, as well as existing
subcategories for NGSO space stations.
It would retain the existing separate
regulatory fee category for small
satellites and spacecraft licensed under
47 CFR 25.122 through 25.123. For the
reasons discussed in the NPRM, this
alternative methodology may be more
fair, administrable, and sustainable than
the existing methodology, and the
Commission seeks comment on all
aspects of this alternative approach.

II. Background

A. Communications Act Requirements

5. Section 9 of the Communications
Act of 1934, as amended, 47 U.S.C. 159,
obligates the Commission to assess and
collect regulatory fees each year in an
amount that can reasonably be expected
to equal the amount of its annual
salaries and expenses (S&E)
appropriation. In accordance with the
statute, each year, in an annual fee
proceeding, the Commission proposes
adjustments to the prior fee schedule
under 47 U.S.C. 159(c) to reflect
unexpected increases or decreases in the
number of units subject to the payment
of such fees, and result in the collection
of the amount required by the
Commission’s annual appropriation.
Pursuant to 47 U.S.C. 159A(b)(1) of the
Act, the Commission must notify
Congress immediately upon adoption of
any adjustment. The Commission will
also propose amendments to the fee
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schedule under 47 U.S.C. 159(d) if the
Commission determines that the
schedule requires amendment so that
such fees reflect the full-time equivalent
number of employees within the
bureaus and offices of the Commission,
adjusted to take into account factors that
are reasonably related to the benefits
provided to the payor of the fee by the
Commission’s activities. Pursuant to 47
U.S.C. 159A(b)(2), the Commission must
notify Congress at least 90 days prior to
making effective any amendments to the
regulatory fee schedule.

6. The Commission initiates the
proceeding to seek comment on possible
changes to the existing methodology for
assessing space and earth station
regulatory fees, ahead of its annual
Commission-wide regulatory fee
proceeding for the fiscal year, to adopt
amendments to the existing space and
earth station regulatory fee categories or
to adopt new regulatory fee categories in
time for those changes to be effective for
FY 2024. Because changes to the
regulatory fee categories require 90-day
prior notification to Congress to be
effective for FY 2024, any changes to the

space and earth station regulatory fee
categories would have to be adopted
and notification of the changes would
have to be timely provided to Congress
to become effective before the end of FY
2024. While the Commission initiates
the examination and review of the
existing methodology for assessing
regulatory fees for space and earth
station payors in NPRM, it will propose
and finalize the regulatory fee rates for
space and earth station payors as part of
its annual Commission-wide regulatory
fee proceeding for FY 2024.
Commenters will have an opportunity
in that proceeding to provide comments
on the proposed regulatory fee rates for
space and earth station payors.

B. Space and Earth Station Regulatory
Fees and Methodology

7. The existing schedule of regulatory
fees for space and earth station payors
is contained in 47 CFR 1.1156. There are
four current categories of space station
payors: Space Stations (Geostationary
Orbit); Space Stations (Non-
Geostationary Orbit)—Less Complex;
Space Stations (Non-Geostationary

Orbit)—Other; and Space Station (Small
Satellites). “‘Less Complex” NGSO
systems are defined as NGSO satellite
systems planning to communicate with
20 or fewer U.S. authorized earth
stations that are primarily used for Earth
Exploration Satellite Service (EESS)
and/or Automatic Identification System
(AIS). “Small Satellites” are space
stations licensed pursuant to the
streamlined small satellite process
contained in 47 CFR 25.122. The Space
Stations (Small Satellites) category also
includes “small spacecraft” licensed
pursuant to the analogous streamlined
procedures of 47 CFR 25.123. In
addition, there is a single category of
earth station payors—Earth Stations:
Transmit/Receive & Transmit only.
Since the Commission’s fiscal year 2020
proceeding, non-U.S. licensed space
stations granted market access to the
United States through a Petition for
Declaratory Ruling or through earth
station licenses are subject to regulatory
fees.

8. For FY 2023, the regulatory fee
amount per category of space and earth
station payor were as follows:

Fee category erYaﬁ%zL?nt
Space Stations (GEOSAtIONANY OFDIt) .........couiiiiiieei ettt b et e e bt et e s h e e ae e e bt et e bt ae e b s et e en $117,580
Space Stations (Non-Geostationary Orbit)—LeSS COMPIEX .....ccueiiiiiiiiiiiieri ittt ettt sae et e e e bt e saaeeanees 130,405
Space Stations (Non-Geostationary Orbit)—Oher ............iiiiiiiiiii et es 347,755
Space Stations (per license/call sign in non-geostationary orbit) (Small Satellites) .........cccceriiiiiiiiiii e 12,215
Earth Stations: Transmit/Receive & Transmit only (per authorization or registration) ...........ccccoiiiiiiniiineie e 575

9. Under the existing methodology of
calculating regulatory fees for space and
earth station payors, the Commission
multiplies the space station and earth
station FTE allocation percentages by
the target goal of collections (overall
total amount to collect), respectively, to
determine the amount to be collected
from each regulatory fee category. Since
2020, the space station allocation
percentages reflect an 80/20 split
between the GSO and NGSO regulatory
fee categories, respectively. The amount
to be collected by the space station and
earth station regulatory fee categories,
divided by the projected number of
units, determines the fee rate. There are
several space station regulatory fee
categories—GSO, NGSO—Other,
NGSO—Less Complex, and small
satellites—and each of these regulatory
fee categories has its own respective
FTE allocation percentage to determine
the fee rate. The small satellite fee rate
is calculated by taking the average of the
calculated fee rate for space stations in
the NGSO—Other and NGSO§Less
Complex categories. The average fee rate
is then multiplied by 5% (1/20) and

rounded to the nearest $5 to determine
the small satellite fee rate. The small
satellite fee rate is then multiplied by
the number of small satellite units, and
the amount derived is divided by an 80/
20 split and reduced from the target
goals of NGSO—Other and NGSO—Less
Complex, respectively. After reducing
the NGSO—Other and NGSO—Less
Complex target goal amounts, the fee
rates for both of these NGSO regulatory
fee categories are re-calculated (dividing
the revised target goal by its respective
unit count) to reflect a slightly lower fee
rate.

10. The units of assessment for GSO
and NGSO space station regulatory fee
categories differ in that the fee for Space
Stations (Geostationary Orbit) is
assessed per satellite in geostationary
orbit, whereas the fee assessed for Space
Stations (Non-Geostationary Orbit),
either “less complex” or “‘other,” is per
“system” of satellites, with no limit on
the number of satellites per system. Fees
for Space Stations (Small Satellites) are
assessed per license/call sign, which
can include up to 10 satellites or
spacecraft. This means that the unit of

regulatory fees for GSO space stations is
a single satellite, whereas the unit of
regulatory fees for NGSO space stations
can include tens, if not thousands, of
satellites. Thus, although the single
highest regulatory fee for space stations
for FY 2023 is $347,755 for Space
Stations (Non-Geostationary Orbit)—
Other, this fee reflects the regulatory
burden associated with the licensing
and oversight of numerous space
stations in the system, usually subject to
processing rounds, complex spectrum
sharing arrangements, and providing
global coverage. By contrast, the per
unit fee for Space Stations
(Geostationary Orbit) for FY 2023 is
lower at $117,580, but an operator
providing global coverage may be
paying regulatory fees on multiple space
stations in geostationary orbit, which
could result in annual regulatory fee
payments by a single fee payor in
aggregate far greater than the regulatory
fee for Space Stations (Non-
Geostationary Orbit)}—Other providing
similar services and coverage. Earth
station regulatory fees are assessed “per
license or registration,” and each license
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or registration may include a single
earth station, or multiple earth stations.

11. In addition, regulatory fees are
assessed solely on “operational” space
stations. A space station is considered to
be operational when the operator
reports under the Commission’s
reporting requirements for space
stations that the space station or stations
have been successfully placed into orbit
and that operations conform to the
terms and conditions of the space
station authorization. Similarly, if an
earth station’s license limits its
operational authority to a particular
satellite system, a regulatory fee
payment is not due until the first
satellite in that system becomes
operational.

12. For FY 2023, the number of units
for the earth station fee category was
2,900. The number of units for Space
Stations (Geostationary Orbit) was 136;
the number of units for Space Stations
(Non-Geostationary Orbit)—Other was
nine; the number of units for Space
Stations (Non-Geostationary Orbit)—
Less Complex was six; and the number
of units for Space Stations (Small
Satellites) was seven. These unit counts
and fees resulted in a total expected
regulatory fee revenue of $21,656,110
from space and earth station payors for
FY 2023, which is the sum of
$1,667,500 expected to be paid by earth
station payors (7.69% of all space and
earth station regulatory fees),
$15,990,880 expected to be paid by
Space Stations (Geostationary Orbit)
(73.84%), $3,129,795 expected to be
paid by Space Stations (Non-
Geostationary Orbit)—Other (14.45%),
$782,430 expected to be paid by Space
Stations (Non-Geostationary Orbit)—
Less Complex (3.61%), and $85,505
expected to be paid by Space Stations
(Small Satellites) (0.39%).

III. Discussion

A. Space Bureau FTEs

13. Pursuant to 47 U.S.C. 159(d), the
Commission’s methodology for
assessing regulatory fees must reflect the
full-time equivalent number of
employees within the bureaus and
offices of the Commission, adjusted to
take into account factors that are
reasonably related to the benefits
provided to the payor of the fee by the
Commission’s activities. The
Commission first sets forth the
anticipated number of full-time
equivalent number of employees, or
FTEs, that will be in the new Space
Bureau for purposes of assessing
regulatory fees for FY 2024. The
Commission previously anticipated that
the changes in the satellite industry,

which led to the reorganization of the
International Bureau into the Space
Bureau and the Office of International
Affairs, might result in a larger number
of FTEs devoted to space and earth
station licensing, regulation, industry
analysis, and oversight due to increased
regulatory complexity that resulted from
technological changes in the industry.
Accordingly, the Commission stated
that it would closely review the Space
Bureau and Office of International
Affairs FTEs to determine the
appropriate number of FTEs in each
entity as a result of the reorganization
and how they will be apportioned
among the different services.

14. The Commission’s Human
Resources Management office provided
initial data identifying 54 FTEs in the
Space Bureau to be counted for FY
2024. The Commission anticipates that
these FTEs will be categorized as direct
FTEs, with the exception of a small
number of FTEs that work exclusively,
or nearly exclusively, on administrative
activities, with the staff of the Office of
International Affairs on covering
International Telecommunications
Union (ITU) World
Radiocommunications CGonference
(WRC) agenda items, or with the staff of
the Commission’s Office of Engineering
& Technology on experimental licenses
involving space or earth stations. The
Commission expects such FTEs to be
categorized as indirect FTEs, since such
work does not focus on the oversight
and regulation of a specific category of
regulatory fee payors, but instead
benefits the Commission, the
telecommunications industry, or the
public as a whole, or in the case of work
done on experimental licenses, is in
furtherance of licenses that are not
subject to a regulatory fee. The
Commission also anticipates that a
small number of FTEs from the Office of
Economic and Analytics and the Public
Safety and Homeland Security Bureau
will be attributed as direct FTEs to the
Space Bureau. For the sake of efficiency,
the Commission will make its final
proposals regarding the Space Bureau’s
total share of all Commission direct
FTEs, as part of a notice of proposed
rulemaking to be released at a later date
for the Commission-wide assessment of
regulatory fees for FY 2024.

15. Nonetheless, the Commission
anticipates that the number of direct
FTEs in the Space Bureau for FY 2024
will be greater than the 28 direct FTEs
that were allocated to the International
Bureau for FY 2023. Based on initial
estimates, the Space Bureau FTEs could
account for 10.76% of all Commission
direct FTEs for FY 2024, compared with
the International Bureau accounting for

7.77% in FY 2023. The Commission
also expects that space and earth station
payors will pay significantly more in
regulatory fees in FY 2024 than in FY
2023. This is chiefly because the
Commission anticipates there will be
more direct FTEs in the Space Bureau
attributable to space and earth station
fee payors than there were in the
International Bureau, due to the
increased regulatory complexity and
oversight required, which will result in
a larger percentage of overall regulatory
fees being allocated to the Space
Bureau, assuming there is no offsetting
increase in the number of FTEs in other
core bureaus and offices. Accordingly,
there is increased importance in
examining how FTEs are apportioned
among the categories of Space Bureau
fee payors to ensure that the fee
apportionment methodology is
administrable, fair, and sustainable.

B. Space Station Fee Proposals

1. Allocation Between GSO and NGSO
Space Stations

16. If the existing methodology for
assessing regulatory fees for space
stations is maintained, the Commission
proposes to change the allocation of the
regulatory fees between GSO and NGSO
fee payors to reflect more accurately the
apportionment of current FTE work
between these two classes of regulatory
fee payors. Under the existing allocation
adopted in 2020, 80% of space station
regulatory fees are allocated to GSO
space station fee payors and 20% of the
space station regulatory fees to NGSO
space station fee payors. For the reasons
stated in the NPRM, the Commission
proposes to change this allocation to
60% of space station regulatory fees
being allocated to GSO space station
payors and 40% to NGSO space station
payors.

17. In proposing this change in
allocation, the Commission employs the
same methodology that was used by the
Commission in 2020 in adopting the
“80/20” split between GSO and NGSO
space station fee payors. Specifically,
the Commission focuses on three factors
that collectively reflect its oversight of
GSO and NGSO operators: the number
of applications processed, the number of
changes made to the Commission’s
rules, and FTEs devoted to oversight of
each category of operators.

18. First, using the advanced search
function of the International
Communications Filing System (ICFS),
the Commission identified all
applications for space stations (service
type: SAT) filed during the three most
recent fiscal years (that is, FY 2021—
2023) for both GSO (class of service:
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SSG) and NGSO (class of service: SSN).
A total of 526 distinct applications for
space stations were filed during this
time period, with 322 applications being
filed for GSO space stations (61%) and
204 applications for NGSO space
stations (39%). Thus, the number of
applications received during this three-
year period supports a larger allocation
of FTE time to GSO fee payors than to
NGSO fee payors, but in a narrower
range than the current 80/20 split.

19. Second, using compiled data
through a search of the FCC’s Electronic
Comment Filing System (ECFS) and a
cross check of items on the web pages
of the FCC and the International
Bureau/Space Bureau for the last three
fiscal years, the Commission identified
docketed proceedings originating from
the International Bureau’s Satellite
Division, or from the Space Bureau, and
considered to the involvement of GSO
and NGSO space stations in each
proceeding. The Commission analyzed
the data to estimate whether a particular
docketed proceeding involved GSO or
NGSO space station payors, or both. It
did not count docketed proceedings for
transfer of control or assignment
applications or other docketed
proceedings that did not make changes
to the Commission’s rules. It included,
however, a docketed proceeding to
modify the conditions relating to the
International Telecommunications
Satellite Organization placed on the
licenses of a GSO space station operator,
even though it was not a rulemaking
proceeding, because it involved changes
to the conditions on a large number of
space station licenses that required
significant FTE resources to process.

20. The Commission identified 16
proceedings during FY 2021-2023, of
which 8 substantively involved GSO
space stations (50%) and 12
substantively involved NGSO space
stations (75%). Accordingly, the data
presented suggests that there were more
rulemakings substantively involving
NGSO space stations than GSO space
stations. The Commission notes that
quantifying only the most recent
rulemaking activities does not take into
account past rulemakings that are of
continued relevance to space stations
and are administered by Commission
FTEs either through licensing,
interpretation and application of those
rules in other proceedings, or in
consultation with the space station
regulatees. Thus, attributing a value to
rulemaking activities directly is not an
exercise in scientific precision, but
rather an exercise in reasonable analysis
and a mechanism to verify the other
data the Commission reviews. On
balance, however, the Commission

tentatively concludes that these
rulemaking data support a greater
allocation of regulatory fees to NGSO
space station payors than is currently
the case.

21. Third, the Commission considered
whether it could examine FTE activities
directly, but although there has been a
change in the number of FTEs
attributable to satellite regulatory
activities due to the creation of the
Space Bureau, it remains challenging to
segregate the time spent by FTEs on
work done on GSO versus NGSO
matters. As was the case in the
International Bureau, staff time spent in
the Space Bureau on authorizations and
rulemakings may benefit both categories
of satellite operations. Based on its
experience and judgement, the
Commission estimates as closely as
possible the relative percentage of FTEs
that are attributable to benefitting either
GSO or NGSO systems based on the
factors above.

22. While there are issues of fact, law,
engineering, and the physics of
electromagnetic propagation that may be
unique to GSO or NGSO space stations,
many issues that Space Bureau staff
work on are not segregable in a manner
that is beneficial to clearly apportioning
FTE time between GSO and NGSO
regulatory fee categories. Taking all of
the foregoing factors and data into
consideration, the Commission
tentatively concludes, however, that the
GSO/NGSO ratio should be adjusted to
reflect that GSO space stations derived
roughly 60% of the benefit from the
Commission’s regulatory efforts and
NGSO space stations derived roughly
40%. Accordingly, for FY 2024, the
Commission proposes that GSO and
NGSO space stations will be allocated
60% and 40% of space station
regulatory fees, respectively. The
Commission seeks comment on this
tentative conclusion and proposal.

2. Allocation Between NGSO—Other
and NGSO—Less Complex

23. If the existing methodology for
assessing regulatory fees for space
stations is maintained, the Commission
proposes to maintain the existing
allocation of the regulatory fee burden
between ““Space Stations (Non-
Geostationary Orbit)—Less Complex”
and “Space Stations (Non-Geostationary
Orbit)—Other.” Currently, 20% of
NGSO space station regulatory fees are
allocated to Space Stations (Non-
Geostationary Orbit)—Less Complex
and 80% are allocated to Space Stations
(Non-Geostationary Orbit)—Other fee
payors. As discussed elsewhere in the
NPRM, the Commission has defined
“less complex”” NGSO systems as NGSO

satellite systems planning to
communicate with 20 or fewer U.S.
authorized earth stations that are
primarily used for EESS and/or AIS.
The Commission has concluded that
EESS systems are less burdensome to
regulate than other types of services
when the systems plan to communicate
with 20 or fewer earth stations. NGSO
satellite systems outside of this
definition are included in the NGSO
“other” fee category, unless they qualify
as “‘small satellites” under Commission
rules and are included in the regulatory
fee category for small satellites.

24. The Commission tentatively
concludes that there have not been any
significant changes to the amount of
FTE burdens allocated between these
two fee categories since the “20/80”
split of regulatory fees between NGSO
“less complex”” and NGSO “other”
subcategories was adopted in 2021. As
was the case in 2021, the Commission
considers its experience and analysis of
the time that FTEs in the International
Bureau and the Space Bureau devote to
oversight and regulation of “less
complex” and “other” NGSO systems.
Specifically, now—as then—the
Commission considers the number of
applications processed, the number of
changes made to the Commission’s
rules, and the number of FTEs working
on oversight for each category of
operators. This methodology is the same
as used for determining the allocation of
regulatory fees among GSO and NGSO
space station fee payors. In evaluating
the FTE time devoted to the “less
complex” and “other” subcategories,
the Commission considers its
adjudicatory role in connection with
different types of NGSO systems, which
is typically more intensive for those
systems authorized as part of processing
rounds. The Commission also considers
the number of rulemakings over the last
three fiscal years, as well as current
rulemakings, and which types of NGSO
systems are implicated in those
rulemaking activities.

25. Based on its experience and
judgement, the Commission estimates as
close as possible the relative percentage
of FTE time attributable to oversight of
each subcategory of NGSO space
stations. Its examination does not reveal
any rulemaking proceedings in the last
three fiscal years that are specific to
EESS space stations eligible for the “less
complex” NGSO subcategory, but did
reveal several rulemakings in that same
period specific to NGSO “‘other”
systems. Similarly, an examination of
applications filed over the previous
three fiscal years (FY 2021-2023) shows
that 44 NGSO applications out of 204
NGSO applications were by systems
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categorized as NGSO ““less complex”
(22%). The Commission’s consideration
of activities engaged in by staff and the
time spent on oversight of different
NGSO systems does not indicate any
change from its consideration in 2021,
which resulted in a determination that
NGSO “other” were the majority
beneficiaries of FTE efforts.

26. The Commission recognizes the
considerable challenge of segregating
the time spent by Space Bureau staff
among the subcategories of NGSO space
stations, nonetheless the considerations
above support the tentative conclusion
that more FTE time is spent on the
NGSO “‘other” subcategory than on the
NGSO “less complex” subcategory. The
number of applications in the NGSO
“less complex” subcategory received
over the last three fiscal years supports
a tentative conclusion that the relative
regulatory burden of such “less
complex’ space stations remains
consistent with the current 20%
allocation. The Commission seeks
comment on this tentative conclusion.

27. The Commission does not propose
at this time to revisit the definition of
“less complex” NGSO space stations,
which has been adopted and affirmed
over the course of several regulatory fee
rulemaking proceedings. As expressly
recognized, however, the Commission
does not foreclose the possibility of
designating other categories of NGSO
systems as “less complex’ systems in
the future if the Commission’s
experience supports a finding that its
regulatory work for such systems is
significantly less than those for other
NGSO systems. The Commission’s
experience to date has not supported
such a designation for other types of
NGSO systems, and the Commission
does not have a sufficient record to
make proposals for such designations at
this time.

3. Creation of Tiers of NGSO—Other

28. If the existing methodology for
assessing regulatory fees for space
stations is maintained, the Commission
proposes to divide the existing
regulatory fee subcategory of “Space
Stations (Non-Geostationary Orbit)—
Other” into two tiers: ‘“Large
Constellations” of more than 1,000
authorized space stations; and ‘“‘Small
Constellations” of 1,000 or fewer
authorized space stations. Currently,
there is a single subcategory for NGSO
“other”” space station systems, which
assesses the same annual regulatory
fee—$347,755 for FY 2023—for all
NGSO space station systems that are not
categorized as “less complex” or ““small
satellites.” NGSO space station payors
have argued that this “one fee fits all”

assessment is unfair, as it assesses the
same regulatory fee on an NGSO system
consisting of 100 space stations as the
fee assessed for an NGSO system
consisting of potentially 10,000 or more
space stations. The current single
regulatory fee for all NGSO ““other”
space station payors resulted in requests
by fee payors of smaller NGSO systems
seeking to be assessed regulatory fees as
NGSO ““less complex” systems, even
though the record at the time did not
support a finding that the regulatory
work for such systems was significantly
less than other types of NGSO systems.
The Commission uses this proceeding to
explore whether its existing regulatory
fee structure can be better tailored to the
varying nature of NGSO systems and
differing levels of licensing and
regulatory oversight burdens required
for these various systems, while
maintaining a system that is fair,
administrable, and sustainable.

29. The unit of assessment for Space
Stations (Non-Geostationary Orbit),
either “less complex” or “other,” is “per
system” of satellites. This unit of
assessment reflects the ability of
applicants to apply for, and be
authorized to operate, a ““system” of
NGSO space stations, with no limit on
the number of space stations per system.
Each initial application for authority is
granted under a single “call sign” as a
regulatory identifier. In many cases the
Commission has assessed a single
regulatory fee for an NGSO system
consisting of space stations requested
and authorized under different call
signs. The assessment of regulatory fees
for NGSO space stations on a “per
system” basis extends back to the first
time that the Commission assessed
regulatory fees for “Low Earth Orbit
(LEO) Satellite Systems” in 1996. The
choice of a “system” as the unit of
assessment for LEO satellites was based
in the original text of 47 U.S.C. 159,
which included a “Schedule of
Regulatory Fees” that the FCC was
required to assess and collect, until
amended by the Commission. The
Schedule of Regulatory Fees included
fee categories for “Space Station (per
operational station in geosynchronous
orbit)” and “Space Station (per system
in low-earth orbit).” The Schedule of
Regulatory Fees, however, was deleted
from 47 U.S.C. 159 by the RAY BAUM’s
Act of 2018.

30. The sole exception made to
assessment of NGSO space station
regulatory fees on a “per system” basis
is for small satellites, for which the
Commission adopted a separate
regulatory fee category in which small
satellites are assessed on a “per license/
call sign” basis. The Commission found

that adopting the regulatory fee on a
per-license basis would not only
accurately reflect the increased
oversight and regulation for these small
satellite systems when an operator has
multiple small satellite licenses, but
also it would be more efficient and
administrable because it avoids
potential complications and additional
FTE time spent in determining whether
various sets of small satellites are part
of the same system.

31. In creating the separate fee
categories of “less complex” NGSO
space stations and small satellites
operating in non-geostationary orbit, the
Commission has previously recognized
that not all NGSO space stations are the
same, and that different NGSO space
stations can be assessed different
regulatory fees based on the differing
amount of FTE regulatory work is
devoted to them, consistent with the
statutory obligations of 47 U.S.C. 159.
Accordingly, the default unit of fee
assessment for NGSO space stations—
the “system”—by itself does not
indicate the amount of regulatory fees to
be recovered from a particular NGSO
space station payor. Instead, the
Commission has used other factors as
proxies for the amount of regulatory
work required for a category of fee
payors. For “less complex” space
stations, the Commission relied on the
primary service to be provided (EESS or
AIS) and the number if U.S.-licensed
earth station planned for
communications (20 or fewer) as proxies
for other factors for determining
whether a category of NGSO space
station system involved less staff
resources to license and regulate than
NGSO space station “other”” systems:
whether processing rounds are required,
whether the system will have a global
presence, the range and intensity of
spectrum needs, and the variety of
frequency bands, technical issues, and
services presented.

32. The Commission in the NPRM
seeks to explore whether the number of
space stations requested for an NGSO
system could serve as a proxy for the
Commission’s regulatory burden, when
combined with other factors that went
into determining whether an NGSO
system is, or is not, “less complex” for
regulatory fee assessment purposes.
Does a greater number of space stations
authorized per system equate to greater
staff burdens to license and regulate, if
the greater number of space stations per
system also correlates to the other
factors relevant to NGSO systems that
do not qualify for inclusion in the
NGSO space stations ““less complex”
subcategory (that is, they fall within the
“other” NGSO fee category because they
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are subject to processing rounds, have a
global presence, have significant
spectrum needs, and present a variety of
frequency bands, technical issues, and
services)? If so, is it reasonable to
assume that a greater number of space
stations authorized per system would
equate to greater amount of FTE time to
license and regulate? Although the
Commission has previously stated that
number of space stations in an NGSO
system does not always correspond to
increased regulatory complexity, those
statements were based on consideration
of the regulatory impact of the number
of space stations in isolation, not when
considered in connection with the other
factors relevant to non-“less complex”
NGSO space station systems. Is it a
reasonable expectation that, if an NGSO
space station system is not found to be
“less complex” for regulatory fee
assessment purposes, the amount of FTE
resources needed to license and regulate
that system increases as the number of
space stations increases because, on
average, the greater the number of space
station considered, the greater the
amount of spectrum resources required
for the system, the greater complexity of
spectrum sharing with other systems,
the more complicated the orbital debris
mitigation plan will be, and the greater
number of earth stations required to
support the space station system? The
Commission seeks comment on this
expectation.

33. Accordingly, if the Commission
maintains the existing space station
regulator fee methodology, it proposes
to transform the existing “Space
Stations (Non-Geostationary Orbit)—
Other” category into a two-tiered
category, with one tier for “Large
Constellations” and one tier for “Small
Constellations.” The proposal to create
tiers of NGSO space station regulatory
fees is not new, being first made in
1999. As recently as 2021 and 2020, the
Commission was presented with
proposals to assess NGSO space station
regulatory fees based on the total
number of satellites deployed, but it
declined to do so because the evidence
in the record at the time was insufficient
to establish different fees for different
sized NGSO space station systems. The
Commission proposes to use the NPRM
to establish such a record to evaluate the
appropriateness of adopting regulatory
fees for large and small NGSO systems.
Although the Commission
acknowledges that it is inherently
challenging to establish the dividing
line between such tiers, it proposes
1,000 space stations as the dividing
number for large and small systems. The
Commission seeks comment on this

proposal. Is 1,000 the right number, or
is there a different number, greater or
less than 1,000, that better reflects the
delineation in the amount of FTE
burdens to license and regulate NGSO
systems of variable sizes (for example,
500 space stations)?

34. If the Commission adopts the
tiered approach for the NGSO space
station “other” category under its
existing methodology, it proposes to
create two tiers, rather than three or
more tiers, in order to facilitate
administrability, because there are
relatively few units within the existing
NGSO space station “other” category,
and dividing that category into many
tiers with a narrow range of space
stations per tier may result in only one
payor being responsible for the entire
cost of the tier, or there being no payor
for a particular tier in a fiscal year,
shifting the costs of that tier to payors
in other tiers. Importantly, it may be
harder to justify the difference in FTE
burdens when tiers are more narrowly
defined. The Commission tentatively
concludes that a two-tiered approach
will not only appropriately account for
differences in regulatory burdens
between NGSO space station systems of
different sizes, but also provide a
measure of consistency from one year to
the next in the number of payors and
the per unit fee. The Commission seeks
comment on the proposal to use two
tiers in its approach and its tentative
conclusion that a two-tiered approach
will result in greater administrability
than a multi-tiered approach. The
Commission also proposes that its tiered
approach be based on the number of
authorized space stations in a system,
rather than the number of space stations
that are operational in a system at the
moment that regulatory fees for a
particular fiscal year are assessed. This
proposal is consistent with its proposal
elsewhere in the NPRM that all
regulatory fees be assessed on
authorized, rather than operational,
space and earth stations. The
Commission seeks comment on this
proposal.

35. The Commission proposes to
divide the total NGSO—*‘other” fees
between the two subcategories on a 50/
50 basis (that is, half of the NGSO
“other” fees paid by “large
constellations” and half paid by ““small
constellations”). It acknowledges the
difficulty in allocating regulatory fee
burdens between ““large constellations”
and ““small constellations,” because staff
in the Space Bureau may work on both
types of constellations and rulemaking
proceedings often do not differentiate
between large and small constellations.
The Commission accordingly seeks

comment on its proposal to divide the
total NGSO—*‘other” fees between small
and large constellations on a 50/50
basis. If the fees are not divided on a 50/
50 basis, what would be a more
appropriate division and why? The
Commission notes that although the
total costs would be allocated evenly
between “large”” and ““small”
constellations, it expects that there will
be a greater number of units in the
“small constellations” tier than the
“large constellations” tier, and that that
number of units in the “small
constellations” tier will increase in the
future, thereby resulting in a smaller per
payor fee for the “small constellations”
tier for future years. By contrast, the
Commission expects that there will be
only two to three payors in the large
constellation tier for FY 2024, and that
it is unlikely that that number will
increase substantially in the foreseeable
future. The Commission seeks comment
on this proposed division and its
expectations.

26. The Commission finds that the
proposal to create fee categories for
NGSO large and small constellations
would be an amendment as defined in
47 U.S.C. 159. Such an amendment
must be submitted to Congress at least
90 days before it becomes effective
pursuant to 47 U.S.C. 159A(b)(2).

27. The Commission also seeks
comment on other possible proxies that
might reasonably equate with the share
of FTE burdens associated with each
system within the “Space Stations (Non-
Geostationary Orbit)}—Other” category,
as alternatives to the 50/50 two-tiered
approach proposed elsewhere in the
NPRM. Other possible proxies include
assessing regulatory fees for NGSO
space station “other” using any of the
following individual metrics: (1) per
space station; (2) per subscriber; (3) per
unit of spectrum authorized; (4) per
class of service provided; and (5) per
unit of on-orbit mass. The NPRM
describes each possible proxy.

38. Per Space Station. Under this
metric, the overall FTE burden of a
NGSO “‘other” system would be proxied
on the basis of the number of authorized
space stations in the system, without
utilizing a tiered system. The fee would
be assessed on a per space station basis,
with the total fee amount attributable to
Space Stations (Non-Geostationary)—
Other being divided by the number of
space stations authorized in that
category to establish a per space station
fee unit. Each space station in the
system would add incrementally to the
amount of regulatory fees paid by the
system. This alternative avoids the
situation where a system may exceed
the number of space stations eligible for
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the small constellation tier by only a
few space stations, which will result in
the system paying the substantially
higher fee for large constellations. The
alternative potentially presents the
situation, however, where systems with
a very large number of authorized space
stations (for example, 20,000 or more)
could effectively end up paying all, or
nearly all, the regulatory fees for the
NGSO “other” category, since the
number of space stations in that system
could be more than all other systems
combined in that category. Such an
outcome may not accurately reflect the
FTE burdens imposed by the various
payors of the NGSO space stations
“other” category by substantially
underrepresenting the amount of FTE
resources spent on all other fee payors
in the NGSO “other” category. Could
this concern be addressed by setting a
“cap” or “ceiling” on the number of
authorized space stations for which
regulatory fees would be assessed or
having a decreasing fee for each
additional space station? Although the
Commission has previously disagreed
with proposals to assess space station
regulatory fees on a per space station
basis, it nonetheless seeks comment on
the use of number of space stations as
an alternative metric for assessing the
regulatory fee burden for each NGSO
“other” system.

39. Per Subscriber. Under this
alternative, regulatory fees for NGSO
space stations ‘“‘other” would be
assessed on a per subscriber basis,
possibly using tiers of subscribers. The
Commission observes, however, that not
all NGSO systems have subscribers, and
it does not currently collect information
regarding subscriber numbers. Thus, to
utilize subscriber information a review
of an additional information collection
may be required in order to assess
regulatory fees on this basis. The time
required to obtain the approval and
collect the information would make the
possibility of assessing fees on this basis
for FY 2024 unlikely. The Commission
also expects that it would require
substantial FTE resources to calculate
and assign fees for individual systems
based on yearly subscriber numbers,
which could in turn result in more FTEs
being attributed to space station systems
for regulatory fee recovery purposes.
Furthermore, the Commission seeks
comment on whether subscriber
numbers are considered confidential by
regulatees and, if so, how would that
impact this approach?

40. Per Unit of Spectrum Authorized.
An alternative proxy for the amount of
FTE burden associated with a system in
the NGSO space station “other”
category could be the amount of

spectrum resources authorized for the
system. Systems that involve the use of
a large amount of spectrum can require
more FTE resources to license and
regulate due to the likelihood of the
increased need to coordinate with, and
to address the interference concerns of,
other spectrum users, compared to
systems with smaller spectrum
requirements. Thus, regulatory fees for
NGSO space stations “other” could be
assessed per unit of authorized
spectrum, for example, per megahertz of
spectrum authorized for the system. The
Commission observes that the
distinction between NGSO ‘““other”” and
NGSO “less complex” already takes into
account spectrum usage and ease of
coordination in delineating between
these two fee categories, so it is unclear
what further delineation could be made
within the NGSO space station ‘“‘other”
category based on authorized spectrum.
In addition, not all spectrum is uniform
in its complexity to license and regulate.
For example, it may be easier to license
and regulate an NGSO system operating
in 500 megahertz of spectrum allocated
to NGSO space station use on a primary
basis than licensing and regulating an
NGSO system operating in 20 megahertz
of spectrum operating on a secondary or
non-interference basis. The Commission
has previously found that total
bandwidth is not consistently indicative
of the complexity of NGSO regulation.
The NPRM seeks comment, however, on
this alternative proxy and whether there
any basis to question the Commission’s
previous conclusion that total
bandwidth does not consistently reflect
the complexity of NGSO regulation.

41. Per Class of Service Provided.
Commenters in previous regulatory fee
assessment proceedings have suggested
that the type of services provided by
NGSO space station systems could be
used as a proxy for the amount of FTE
resources dedicated to licensing and
regulating such systems. In addition to
the orbit used (GSO or NGSO), space
stations are regulated by the type of
service that they provide, for example
mobile-satellite service (MSS), fixed-
satellite service (FSS), direct broadcast
satellite service (DBS), and satellite
digital audio radio service (SDARS). The
Commission has previously found that
the type of service primarily being
provided (EESS and/or AIS) was a
relevant factor in determining whether
an NGSO system was “less complex” for
purposes of regulatory fee assessments,
when combined with another factor (the
number of earth stations authorized by
the United States with which the system
plans to communicate). The
Commission has not found, however,

that other types of satellite services
warrant a determination that a NGSO
system is “less complex” for regulatory
fee purposes, although it did not rule
out the possibility of doing so if the
record supported such a finding.
Although the Commission does not
propose that any particular additional
service be considered as a factor that an
NGSO system is “less complex” for
regulatory fee purposes, it may be
possible to use the type of service
provided as a proxy for FTE resources
to delineate additional fee subcategories
within the “Space Stations (Non-
Geostationary Orbit)}—Other” category.
The NPRM seeks comment on this
possibility. Comments should focus on
the specific licensing and regulatory
factors that differentiate the services and
explain how the Commission would be
able to allocate FTE time among these
services. Comments should also address
the administrability and sustainability
of subcategories of regulatory fees in the
NGSO space station “other” category
based on the services provided by the
space stations. For example, if a space
station is authorized to provide multiple
types of services, such as both FSS and
MSS, how would it be determined
which regulatory fee subcategory it
belongs to? If it is determined based on
the primary service that is authorized
for a system, how should the
Commission determine which service is
primary? Would fee categories based on
the service provided be relatively stable
from year to year, or is it possible that
there could be substantial changes in
the number of fee payors in a service
category year to year? Would every
single service provided by a system
need to be taking into account, or just
the primary service? Would substantial
FTE resources be needed to calculate
and assign fees for individual systems
based on primary services provided,
which could in turn result in more FTEs
being attributed to space station systems
for regulatory fee recovery purposes?

42. Per Unit of On-Orbit Mass.
Comments in previous years’ regulatory
fee assessment proceedings have
suggested to use the mass of space
stations as one proxy for an NGSO
system’s complexity. This suggestion is
similar to the proposal in the NPRM to
use of number of authorized space
stations in an NGSO system as a proxy
for regulatory burdens of systems in the
NGSO space station “other” category,
but considers the mass of the space
stations in an NGSO system rather than
the number of space stations. Thus, an
NGSO system with 10 space stations
with a mass of 1,000 kilograms each
would pay more in regulatory fees than
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a system of 100 space stations with a
mass of 10 kilograms each. Under this
proposal, it is assumed that space
station mass is a proxy for other factors
relevant to the amount of FTE work
required for the licensing and regulation
of the system, such as how much
spectrum the system will use, the
number of earth stations that the space
stations will communicate with, and the
complexity of a system’s orbital debris
mitigation plan. Although the
Commission has previously found that
space station mass is not a key driver of
NGSO system complexity, the NPRM
seeks comment on using space station
mass as a proxy for the regulatory
burden involved with an NGSO system.
Is it correct that regulatory complexity
increases in proportion to the mass of
the space stations in an NGSO system?
If so, should mass be assessed on a per
space station or on an aggregate basis for
all space stations in the system? Would
mass be addressed on a “wet” basis
(that is, including the mass of fuel and
other consumables) or ““dry” basis (that
is, the mass of the space station without
fuel and consumables)? Which basis—
wet or dry—would more accurately
reflect regulatory burdens for that
system? Furthermore, the Space Bureau
no longer collects information regarding
the mass of a space station as part of the
technical information required as part of
an application for a space station
authorization or a petition for U.S.
market access. Thus, to utilize this
information in assessing regulatory fees
may require a review of an additional
information collection under the
Paperwork Reduction Act. The
Commission also observes that the time
required for such review, together with
the time needed to collect the
information, would rule out the
possibility of assessing fees on this basis
for FY 2024. The NPRM seeks comment
on the consequences of this observation.
Although the mass of a space station
may be a factor disclosed in the orbital
debris mitigation plan provided as a
part of a space station application, the
spacecraft mass is disclosed for the
specific purpose of that analysis, and it
is not clear whether it should be relied
on for the purpose of assessing
regulatory fees. Even if it may be
possible to obtain information about the
mass of space stations from third party
sources, the Commission questions
whether it is reasonable to rely on
information obtained from such sources
rather than from the fee payors
themselves. The NPRM seeks comments
on these issues. In addition, would
substantial FTE resources be needed to
calculate and assign fees for individual

systems based on on-orbit mass, which
could in turn result in more FTEs being
attributed to space station systems for
regulatory fee recovery purposes?

43. The Commission finds that the
creation of fee categories for “other”
NGSO space stations based on any of
these other possible proxies would be
an amendment as defined in 47 U.S.C.
159(d). Such an amendment must be
submitted to Congress at least 90 days
before it becomes effective pursuant to
47 U.S.C. 159A(b)(2).

4. Small Satellites

44. The Commission seeks comment
on a proposal to set the regulatory fee
for “Space Stations (per license/call sign
in non-geostationary orbit) (47 CFR part
25) (Small Satellite)” for FY 2024 and
future fiscal years at the level set for FY
2023 ($12,215), with only an annual
adjustments to reflect the percentage
change in the FCC appropriation, unit
count, and FTE allocation percentage
from the previous fiscal year. As
explained elsewhere in the NPRM, the
small satellite fee rate is calculated by
taking the average of the calculated fee
rate for space stations in the NGSO
other and NGSO “less complex”
categories, multiplying this average by
5% (1/20) and rounding it to the nearest
$5. The small satellite fee rate is then
multiplied by the number of small
satellite units and deducted from the
NGSO share of space station regulatory
fees. This remaining amount is then
divided between NGSO “other” and
NGSO “‘less complex” based on an 80/
20 split and reduced from the target
goals of NGSO” ““other” and NGSO
“less complex’ respectively. Because
the small satellite fee is based on the
fees assessed for NGSO other and NGSO
“less complex’’ categories, the increased
fees expected for these two categories
would lead to greatly increased fees for
the small satellite regulatory fee
category beginning in FY 2024.

45. The Commission’s examination
reveals that the number of applications,
rulemaking procedures, and FTE staff
working on small satellite matters has
not increased greatly since the original
methodology of assessing regulatory fees
for small satellites was adopted. To the
contrary, the Commission expects that
the additional FTE resources allocated
to the Space Bureau as a result of the
reorganization of the International
Bureau are not intensively involved in
the licensing and regulatory oversight of
small satellites, so that the overall
percentage of FTE burden for small
satellites may be less than the 1/20th
burden of NGSO space stations. The
NPRM seeks comment on this
expectation and whether it supports the

reduction of fees paid by small
satellites. In addition, the proposals
made in the NPRM to create
subcategories within the NGSO “‘other”
category for “small” and “large”
constellations will add to the
complexity of determining the
appropriate marker for determining the
appropriate share of FTE resources
allocated to small satellites. The
Commission proposes the
administrability and sustainability of its
regulatory fees for small satellites would
be better served by treating them as it
has historically treated the regulatory
fees for earth stations—that is, a fixed
regulatory fee that is adjusted from year-
to-year on, rather than as a percentage
of the Space Bureau’s overall share of
regulatory fee allocation, or as a
percentage of other categories of space
station fee payors. The NPRM seeks
comment on all these proposals,
examinations, and expectations.

5. Treatment of RPO, OO0S, and OTV

46. The Commission proposes, on an
interim basis, to assess regulatory fees
on spacecraft primarily performing
Rendezvous and Proximity Operations
(RPO) and On-Orbit Servicing (OOS) by
including them in the existing
regulatory fee category ‘“Space Stations
(per license/call sign in non-
geostationary orbit) (Small Satellites)”
regardless of the orbit in which they are
designed to operate in. OOS and RPO
missions can include satellite refueling,
inspecting and repairing in-orbit
spacecraft, capturing and removing
debris, and transforming materials
through manufacturing while in space.
Due to the nascent nature of OOS and
RPO industry, or more generally “in-
space servicing” industries, there is not
a distinct regulatory fee category for
such operations, despite that fact that
spacecraft have begun to operate under
47 CFR part 25 for
radiocommunications while conducting
these types of operations. Although the
Commission has previously determined
that the record is not sufficiently
complete to adopt a separate regulatory
fee category for spacecraft performing
OOS and RPO, it tentatively concludes
in the NPRM that it is appropriate to
assess regulatory fees on RPO and OOS
space stations as the Commission does
for small satellites, rather than as Space
Stations (Geostationary orbit) or Space
Stations (Non-Geostationary Orbit)—
Other. The Commission also tentatively
concludes that it is appropriate to assess
regulatory fees on Orbital Transfer
Vehicles (OTV) in the same manner.

47. The Commission first considered
adopting additional fee categories for
RPO and OOS in the notice initiating
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the FY 2022 regulatory fee assessment
proceeding. At that time, commenters
proposing such additional fee categories
cited the similarities between the
characteristics of small satellites and
RPO and OOS. The commenters
distinguished between OOS spacecraft
and traditional NGSO satellites in that
OOS spacecraft have limited duration
and scope of use, as well as a limited
number of earth stations; require a
smaller investment in OOS technology;
require less ongoing regulation owing to
the shorter duration of OOS spacecraft;
will likely be licensed on a shared use
of spectrum basis, and without the need
for processing round procedures or post-
processing round disputes over matters
such as interference protection and
spectrum priority. Commenters also
submitted that a fee category for RPO
services would provide much need
permanency and clarity to support this
nascent infrastructure.

48. The Commission found, however,
that it was premature at that time to
adopt new fee categories for OOS and
RPO operations. It observed that there
have been a limited number of such
operations and these were treated on a
case-by-case basis, without a specific
license processing regime. It also
expressed the expectation that most
OOS and RPO operations would involve
NGSO space stations, but tentatively
concluded that it was too early to
identify exactly where operations such
as those in low-Earth orbit might fit into
the regulatory fee structure in the future.
Accordingly, it found that the record
was insufficient to propose to establish
fee categories or a methodology for
assessing fees to such categories. The
Commission sought comment on those
tentative conclusions, as well as
whether and how to assess fees for RPO
and OOS spacecraft that operate near
the GSO arc.

49. Since that time, the Commission
has continued to find that the record
was insufficient to adopt a new
regulatory fee category for in-space
servicing operations, such as OOS and
RPO. In the order adopting regulatory
fees for FY 2022, the Commission
determined that the record was
insufficient to support adopting new
regulatory fee categories for OOS and
RPO due to the nascent nature of these
systems and the need for more
experience with the operations of such
systems and the FTE time required to
support them. For the same reasons, the
Commission declined to adopt separate
fee categories for OOS and RPO in the
FY 2023 regulatory fee proceeding,
again finding that the record remained
too incomplete and concluding that
there was insufficient understanding of

the nature and regulation of such
spacecraft to consider concrete
proposals for assessing regulatory fee
categories for OOS and RPO space
stations at that time. The Commission
noted that it was still in the early stages
of considering the regulatory
environment for such services as a
whole, and the definitions of which
services would fit into OOS and RPO
were yet to be adopted. Instead, the
Commission stated it would continue to
develop a record that would inform
possible establishment of a fee category
for OOS and RPO and an appropriate
methodology for assessing fees for such
a category.

50. In the NPRM, the Commission
proposes that it should no longer delay
adopting a regulatory fee category for
OOS and RPO space stations, even if it
has not yet adopted a separate
regulatory environment for such
services. In 2022, the Commission
initiated a Notice of Inquiry, 87 FR
56365 (Sept. 14, 2022), regarding the
regulatory needs related to in-space
servicing, assembly, and
manufacturing—or “ISAM”—that could
include such services as RPO and OOS.
The Commission has since adopted a
Notice of Proposed Rulemaking, 89 FR
18875 (Mar. 15, 2024), seeking comment
on a framework for licensing ISAM
space stations. That proceeding is still
in the early stages of considering the
regulatory environment for such
services. Nonetheless, the Space Bureau
has considered applications for space
stations performing RPO and OOS and
issued licenses for such space stations
under the existing regulatory framework
of 47 CFR part 25, and such stations are
already operational and subject to
payment of regulatory fees. The Space
Bureau anticipates that it will receive
additional applications for such services
in the near future, likely before the
conclusion of any proceeding that may
consider a separate licensing regime for
such systems. Accordingly, there is a
need to propose a method for assessing
regulatory fees on spacecraft primarily
performing RPO and OOS now, even
while the consideration of the
regulatory environment for such
services is ongoing.

51. Although the record remains
insufficient to propose a new category of
regulatory fees for these services, the
Commission proposes, on an interim
basis, to include RPO and OOS within
an existing category of regulatory fees.
In this respect, the Commission
tentatively concludes that the regulatory
fee categories of Space Stations
(Geostationary Orbit) and Space Stations
(Non-geostationary Orbit}—Other do not
reflect the amount of regulatory work

required by these nascent RPO and OOS
services. Those fee categories are
reflective of the greater FTE burden
associated with regulation of more
numerous and more complex space
stations that primarily provide “always
on’”’ communication services, using
spectrum and orbital resources on a
protected basis, subject to processing
rounds or ‘“‘first-come, first-served”
procedures, and requiring the use of a
large number of associated earth
stations. The Commission also
tentatively concludes that the regulatory
fee category of ““Space Stations (Non-
geostationary Orbit)—Less complex” is
not the most appropriate fit, since space
stations providing primarily RPO and
0OS do not fall within the existing
definition of “less complex” NGSO
space stations, which is limited to space
stations primarily providing EESS and/
or AIS and the regulatory framework for
RPO and OOS space stations is not
sufficiently clear at this time. The
Commission does not propose to use the
existing NGSO ““less complex” fee
category for RPO or OOS space stations,
since it tentatively concludes that the
regulatory burden of RPO and OOS
space stations is currently far less than
that of “less complex”” NGSO space
stations. The Space Bureau has received
relatively few applications for RPO or
OOS space stations, and although it
anticipates receiving more in the near
future, the amount of FTE resources
required at the present time to regulate
these services is not comparable to the
resources required for regulation of
NGSO “less complex” space stations. It
is possible that, in the future, the
regulatory burden of RPO and OOS may
significantly increase and justify
revisiting this tentative conclusion, but
at the present moment the regulatory
burden of RPO and OOS space stations
is more similar to that presented by
small satellite space station licensees,
which are also few in number and
involve a relatively small number of
space stations that have limited
duration and scope of use and operate
using shared spectrum resources.

52. Although the Commission
previously declined to adopt an interim
fee for RPO and OOS space stations,
including one equivalent to the fee
assessed for small satellites, it did so
due, in part, to time constraints that
would not allow for the adoption of a
new fee and the desire for more
experience before adopting a separate
fee for RPO and OOS space stations. In
the NPRM, the Commission is not
proposing to adopt a new fee for RPO
and OOS space stations, but rather, on
an interim basis, to assess fees using the
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existing Space Stations (Small
Satellites) fee category. Given the
immediate need to assess regulatory fees
on RPO and OOS space stations now
and in the near future, the Commission
tentatively concludes that the purposes
of 47 U.S.C. 159 would be best met by
erring on the side of caution and
assessing regulatory fees under the
category of fees associated with the
least-burdensome set of space station
regulatees, rather than waiting for
additional experience and in the interim
potentially subjecting existing RPO and
OQOS space stations subject to regulatory
fees for Space Stations (Geostationary
Orbit) or Space Stations (Non-
Geostationary Orbit}—Other, that may
not reflect the amount of regulatory
work required by these nascent services.
As the Commission gains more
experience with the regulation of RPO
and OOS space stations, it will be in a
better position to adopt a separate fee
category for RPO and OOS space
stations, if appropriate. The NPRM seeks
comment on this proposal and tentative
conclusions.

53. The Commission also proposes to
assess RPO and OOS space stations
using the small satellite fee category on
an interim basis, regardless of the orbit
utilized. Small satellites are limited to
NGSO operations under 47 CFR part 25,
and the Commission stresses that it is
not proposing or suggesting that RPO or
OQOS space stations would meet the
definition of a “small satellite” or
“small spacecraft” under 47 CFR part
25. Instead, solely for the purpose of
assessing regulatory fees, the
Commission proposes to include RPO or
OOS space stations within the existing
Space Stations (Small Satellite)
regulatory fee category, rather than
creating a new regulatory fee category
for RPO and OOS space stations. The
Commission tentatively concludes that
the rational above for using the small
satellite regulatory fee category to assess
fees on RPO and OOS space stations
applies regardless of whether the RPO
or OOS space stations operate in GSO or
NGSO. The Commission also proposes
to assess the regulatory fee for RPO or
OOS space stations on a “per license/
call sign” basis as is the case for small
satellites payors, rather than on the “per
system” basis used for Space Stations
(Non-geostationary Orbit). In addition,
the Commission proposes to assess
regulatory fees on OTV space stations in
the same manner; that is, to assess
regulatory fees for OTV space stations
using the existing regulatory fee
category of small satellite space stations
on a per license/call sign basis. Like
RPO and OOS space stations, OTVs are

also few in number and involve a
relatively small number of space
stations that have limited duration and
scope of use and operate using shared
spectrum resources in a manner that
reduces the amount of FTE resources
needed for their licensing and
regulation. The Commission has already
licensed OTV space stations under its
existing 47 CFR part 25 regulatory
framework, and it anticipates that
additional applications for OTV will be
filed in the near future. Accordingly, the
same rationale applies to erring on the
side of caution and assessing regulatory
fees under the category of fees
associated with the least-burdensome
set of space station regulatees, at least
until the Commission gains more
experience in this matter. The NPRM
seeks comment on these proposals and
tentative conclusions. It also seeks
comment on whether this proposed
approach for assessing regulatory fees
for RPO, OO0S, and OTV could also be
applied to all space stations that fall
within the definition of ISAM.

54. The Commission finds that the
proposal to assess regulatory fees for
RPO, O0S, and OTV space stations
using the existing fee category for small
satellites would be an amendment as
defined in 47 U.S.C. 159(d). Such an
amendment must be submitted to
Congress at least 90 days before it
becomes effective pursuant to 47 U.S.C.
159A(b)(2).

55. Finally, the Commission proposes
that RPO or OOS space stations that are
attached to another space station as part
of servicing or mission extension
operations be assessed regulatory fees
separate from, and in addition to, any
regulatory fees assessed on the space
station that is being serviced or that is
having its mission extended. The
Commission acknowledges that this
tentative conclusion is the opposite of
the Commission’s prior tentative
conclusion that RPO and OOS space
stations joined to GSO space stations
during servicing or mission extension
operations should not be assessed
separate regulatory fees, despite the
RPO or OOS space stations being
assigned their own call signs, which is
the unit usually used to assess
regulatory fees for space stations. This
tentative conclusion was never adopted,
and as such was only tentative in
nature. Upon further consideration, the
Commission tentatively concludes that
the requirements and purpose of 47
U.S.C. 159 would be better met by
assessing regulatory fees on such
attached RPO or OOS space stations.

56. The premise underlying the prior
tentative conclusion was that the RPO
or OQOS space station is operating as part

of an existing GSO space station, rather
than as a separate independent space
station, and therefore there is no
independent operating space station for
a separate fee assessment and that the
regulatory fee burden for the RPO or
OQOS space station would be included in
the fees collected from the GSO space
station fee payors. Upon further
consideration, the Commission
tentatively concludes that this premise
is not correct. As long as a RPO or OOS
space station retains a separate
authorization, with its own call sign, it
is a separate space station for the
Commission’s regulatory purposes, so
that there is a space station for a
separate fee assessment independent of
the space station being serviced or
having its mission extended. Regulatory
work is associated with the licensing
and regulation of the RPO or OOS space
station that is separate and independent
from the regulatory work associated
with the space station that is being
serviced or having its mission extended.
FTE work expended on reviewing
license applications, issuing licenses,
and exercising regulatory supervision of
the RPO or OOS space stations is
completely separate from the FTE work
associated with the licensing and
regulation of the space station being
serviced or having its mission extended.
In addition, the Commission observes
that it would be difficult to administer
regulatory fees for RPO or OOS space
stations under the Commission’s prior
tentative conclusion, since the status of
the RPO or OOS space station for
regulatory fee purposes would depend
on whether the RPO or OOS space
station is attached to another space
station on the date when regulatory fees
are assessed, or whether it may be
operating unattached, for example,
between servicing missions, which
could lead to uncertainty as to whether
regulatory fees are due or not, as well
as potential gaming of regulatory fees
through the timing of missions.
Pursuant to 47 U.S.C. 159, the
Commission is required to assess
regulatory fees to recover all of its FTE
work based on how FTE time is used.
The Commission tentatively concludes
that it would not be able to meet that
requirement if it was to consider the
RPO or OOS to be part of the serviced
space station, and not subject to
separate regulatory fees. The
Commission seeks comment on its
proposal and the reasoning in support of
it.

6. Assessment of Fees on Authorized,
But Not Operational, Space Stations

57. The Commission proposes to
assess regulatory fees on all authorized
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space and earth stations, not only on
stations that are “operational.”
Currently, regulatory fees for space
stations are payable only when the
space stations are certified by their
operator to be operational. An earth
station payor is required to pay a fee
once it has certified that the earth
station’s construction is complete, but
in the rare instances in which a license
limits an earth station’s operational
authority to a particular satellite system,
the fee is not due until the first satellite
of the related system becomes
“operational” within the meaning of the
Commission’s rules. A space station is
authorized, in contrast, after an
application or petition has been
reviewed and granted by the
Commission and the grant is effective.
Because significant FTE resources are
involved with the licensing of space and
earth stations, the Commission
tentatively concludes that the objectives
of 47 U.S.C. 159 would be better met by
assessing regulatory fees once a space or
earth station is licensed, rather than
when a space station becomes
operational.

58. The origin for assessing regulatory
fees on space stations when they
become operational, rather than when
licensed, was the statutory text of 47
U.S.C. 159 from 1993. The Omnibus
Budget Reconciliation Act of 1993 that
created 47 U.S.C. 159 and proposed
regulatory fees in 47 U.S.C. 159(g),
which identified two fee categories and
amounts for space stations: (1) “Space
Station (per operational station in
geosynchronous orbit) (47 CFR part 25)”
and (2) “Space Station (per system in
low-earth orbit) (47 CFR part 25)”. The
Commission adopted the requirement
that GSO space stations be operational
before regulatory fees are assessed as
part of 1994 regulatory fee proceeding,
basing that decision on the statutory
language. In that same proceeding, the
Commission also applied to NGSO
space stations the requirement that
space stations be operational before
regulatory fees are payable, even though
the text of 47 U.S.C. 159(g) did not
include the word “operational” for
systems in low-earth orbit, as it did for
GSO space stations. The Commission
has kept the “operational” requirement
for assessing regulatory fees on space
stations through subsequent annual
regulatory fee assessment proceedings
without comment or reevaluation.

59. The Commission tentatively
concludes that there is no statutory bar
to assessing regulatory fees on
authorized, but not yet operational,
space and earth stations. Pursuant to 47
U.S.C. 159, the Commission is explicitly
given authority to adjust its regulatory

fees by rule if it determines that the
schedule of fees requires amendment,
and such adjustment by rule is what is
being proposed in the NPRM. In
addition, Congress deleted 47 U.S.C.
159(g), which was the textual basis for
the operational requirement for
assessing regulatory fees on space
stations, in the 2018 RAY BAUM’s Act.
Accordingly, the original textual
language of 47 U.S.C. 159(g) appears no
longer relevant to the Commission’s
amendments of regulatory fee
schedules. The NPRM seeks comment
on this tentative conclusion and the
reasons underlying it.

60. In the NPRM, the Commission
tentatively concludes that now is an
appropriate time to reevaluate the
current policy that a space station must
be operational before regulatory fees can
be assessed. The recent creation of
Space Bureau provides an opportune
time to revisit past conclusions about
the regulatory burdens associated with
space and earth station fee payors and
how those fees should be assessed. The
increased burdens of regulating space
stations as a result of the changes in the
satellite industry and the creation of the
Space Bureau will increase the share of
regulatory fees to be assessed on space
and earth station regulatees, compared
to the number of FTEs regulating space
stations in the International Bureau, so
the Commission should look to have as
broad a base as possible for its
regulatory fees in a manner that
accounts for all regulatees that benefit
from Space Bureau oversight as a matter
of making its regulatory fees more fair.

61. The Commission observes that a
licensee or grantee already benefits from
the substantial FTE resources used to
review and grant the application or
petition, as well as from the FTE
resources used to protect the benefits
conferred by the grant of a license or of
U.S. market access, such as use of
spectrum and orbital resources and
protection from interference, which
convey upon issuance of the license or
grant. Moreover, given the bespoke
nature of many satellite systems, Space
Bureau staff expertise is utilized by the
industry before, during and after an
application (including modifications
thereof) or petitions for rulemaking are
filed. In addition, as observed elsewhere
in the NPRM, NGSO space stations are
taking an increased share of FTE
burdens relative to GSO space stations
and are being assessed higher regulatory
fees, so there is also increased
importance to make sure that all NGSO
beneficiaries of those FTE burdens are
assessed fees. For example, if five NGSO
FSS systems are licensed through a
single processing round, FTE licensing

work is necessitated by all five systems,
but under the current policy only the
operational systems would be required
to pay regulatory fees, and the entire
regulatory burden for that category of
space stations would be paid only by
operational systems. Systems that
become operational later, or not at all,
would not be assessed regulatory fees
associated with that FTE work for
potentially many years, or perhaps
never. As a result, systems that become
operational earlier than other licensed
systems would bear the entire fee
burden of regulatory work done on
behalf of all regulated systems. The
NPRM seeks comment on these
observations.

62. The Commission proposes that the
intent of Congress in 47 U.S.C. 159
would be better fulfilled by recovering
the costs of licensing and regulatory
oversight based on authorized space
stations, rather than operational space
stations. Congress has directed the FCC
to recover its annual S&E appropriation
through regulatory fees, and the S&E
appropriation includes funding for FTE
time spent reviewing and granting
applications, which is accrued
regardless of when a space station
becomes operational. In most cases, the
amount of FTE spent on reviewing
applications corresponds to the number
of space stations requested to be
authorized, rather than the number that
become operational, since Commission
staff must spend resources assessing the
space station system as proposed in the
application, regardless of whether all
the space stations actually become
operational. In addition, once a space
station is authorized, it is subject to
regulatory oversight by the Space
Bureau and is entitled to all the benefits
and privileges that come with an FCC
license or market access grant. The
NPRM seeks comment on this proposal.

63. The Commission also proposes
that assessing regulatory fees based on
authorized space stations, rather than
operational space stations, should not
present challenges to administer. No
additional information collection would
be needed to determine whether a space
station is authorized (as opposed to
operational), since the FCC’s license or
grant of market access displays the
authorization particulars, including the
date of grant and the number of space
stations authorized, and the grants and
the information contained within the
grants are readily available to the
Commission and the public. The
Commission proposes to continue its
practice of publishing a list of the space
stations and systems that would be
subject to regulatory fees as U.S.
licensed space stations or non-U.S.
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licensed space station that have been
granted U.S. market access. As is the
case now, the Commission proposes that
any party identifying errors will be able
to advise Commission staff of the error
and seek correction. The Commission
also proposes that NGSO licensees may
seek to modify their licenses under
existing 47 CFR part 25 requirements to
have the number of authorized space
stations modified to reflect the number
of actual operational space stations if
not as many space stations become
operational as were applied for, or the
number of authorized space stations
diminishes due to the retirement of
space stations at the end of their
missions. The Commission
acknowledges that permitting payors to
reduce the number of authorized space
stations after an application is granted
could be inconsistent with the proposal
that regulatory fees should be based on
the number of space station licensed,
rather than the number of operational
space stations, but the Commission
tentatively concludes that it is easier to
administer its fees if they are based on
the number of space stations authorized
in the current license, rather than
having to look back at previous
iterations of license grants in order to fix
the fee at the highest number of space
stations licensed. Furthermore, the
Commission does not anticipate that
licensees or grantees will seek to reduce
the number of authorized satellites

significantly after authorization to avoid
regulatory fees; rather, it anticipates that
such reductions will be marginal and be
due to business or operational
considerations, rather than due to
regulatory fee considerations. The
Commission seeks comment on these
proposals. It also seeks comment on
whether, if the proposal to assess
regulatory fees based on authorized,
rather than operational, space stations is
adopted, the Commission should assess
fees on this basis in the current fiscal
year, or whether it would be more
appropriate to assess fees on this basis
beginning in FY 2025.

64. The Commission recognizes that
assessing regulatory fees before a GSO
space station, or a system of NGSO
space stations, is operational could lead
to collateral effects that are outside the
FTE-focused methodology required
under 47 U.S.C. 159. For example,
assessing regulatory fees on authorized,
but non-operational, space stations
could provide an incentive for
applicants to request the Space Bureau
to defer action on applications until
after the period has passed for assessing
which payors owe regulatory fees for the
fiscal year, so as to defer the assessment
of regulatory fees until the subsequent
fiscal year. Alternatively, it could
provide an incentive for space station
operators to seek licensing outside the
United States, and to apply for U.S.
market access only once the system has
become operational, thereby deferring

the assessment of regulatory fees in a
manner not available to U.S.-licensed
space station operators. It could also
increase the costs to the operator at the
initial funding phases of a space station
or system of space stations. The
Commission seeks comment on these, or
any other, potential collateral effects,
and whether they weigh against
assessing regulatory fees on authorized,
but not yet operational, space stations.
In addition, if the Commission does not
adopt the proposal to begin to assess
regulatory fees when a space station, or
system of space stations, is authorized,
could the benefits for the proposal still
be realized in part by assessing
regulatory fees on the number of
authorized space stations in the system,
once the system has been notified as
operational, as defined under 47 CFR
25.121(d)(2)?

65. The Commission finds that the
proposal to assess regulatory fees on
authorized, rather than operational,
space and earth stations would be an
amendment as defined in 47 U.S.C. 159.
Such an amendment must be submitted
to Congress at least 90 days before it
becomes effective pursuant to 47 U.S.C.
159A(b)(2).

66. Summarizing the proposed
changes to the existing regulatory fee
methodology for space stations, the
Commission proposes to modify the fee
categories for space stations contained
in 47 CFR 1.1156 to read as follows:

Fee category Fee amount
Space Stations (per authorized station in geostationary orbit) (47 CFR part 25) ........cociiiiiiiiiiieiie e [TBD]
Space Stations (per authorized system in non-geostationary orbit) (47 CFR part 25) (Other—Large Constellations) . [TBD]
Space Stations (per authorized system in non-geostationary orbit) (47 CFR part 25) (Other—Small Constellations) . [TBD]
Space Stations (per authorized system in non-geostationary orbit) (47 CFR part 25) (Less COMPIEX) ......ceecverereererieenerreneneeees [TBD]
Space Stations (per license/call Sign) (SMall SALEIE) ....c..eiruiiiiiiii et [TBD]

C. Earth Station Fee Proposals

67. The Commission proposes to
increase the amount of regulatory fees
assessed on earth stations in order to
reflect more accurately the amount of
FTE resources dedicated to their
regulatory oversight. Currently, there is
a single regulatory fee category for earth
stations—Transmit/Receive & Transmit
only (per authorization or registration).
For FY 2023, the fee amount for this
category per authorization or
registration was $575. For the reasons
set forth in the NPRM, the methodology
used to assess regulatory fees for earth
station payors may underestimate the
FTE burdens associated with regulatory
oversight of this category of fee payors,
and the Commission seeks comment on
proposals to adjust its regulatory fees to

more accurately recover the amount of
FTE resources devoted to licensing and
regulation of earth stations.

68. The unit for assessing regulatory
fees for earth stations—per
authorization or registration—is not
uniform. In some cases, an authorization
can be for a single earth station, such as
a feeder link station in the mobile-
satellite service. In other cases, a single
authorization could be for several
thousand earth stations under what is
often called a “blanket license.” When
first established in 1994, the fee
category for earth stations had four sub-
categories with different fee amounts.
These sub-categories were: (1) VSAT &
Equivalent C-band antennas (per 100
antennas)—$6; (2) Mobile Satellite Earth
Stations (per 100 antennas)—$6; (3) Less
than 9 meters (per 100 antennas)—S$6;

and (4) 9 Meters or More—Transmit/
Receive and Transmit Only (per
meter)—$85; Receive Only (per meter)—
$55. In 1995, the Commission deleted
receive-only earth stations as a service
subject to regulatory fee requirements
and determined that assessing fees on a
per authorization or registration basis
was more equitable method than on a
per meter or per 100 earth station basis.
The Commission set the earth station
regulatory fee per authorization or
registration at $330 for all three
remaining sub-categories (i.e., VSAT,
Mobile-Satellite Earth Stations, Fixed
Earth Stations—Transmit/Receive &
Transmit Only). 47 CFR 25.1156,
however, lists only a single category and
fee for earth station payors: Earth
Stations: Transmit/Receive & Transmit
only (per authorization or registration).
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69. The Commission has not assessed
earth station regulatory fees as a
percentage of overall bureau regulatory
burdens. Rather, the assessment of
regulatory fees for earth stations has
been based on the initial per unit fee for
earth stations—Transmit/Receive &
Transmit only (per authorization or
registration) that was established by the
Commission in 1995. This initial fee has
been adjusted on a year-to-year basis,
but usually only in terms of a
percentage change in the fee to reflect
the changes in the amount of
appropriated S&E each year and the
number of anticipated units of payors.
Since 1995, the Commission has
periodically discussed earth station
regulatory fees or considered adjusting
earth station regulatory fees for factors
beyond a change in the annual S&E
appropriation or the number of units of
earth station fee payors. In 2014, the
Commission increased the earth station
regulatory fee per unit by 7.5%, from
$275 in FY 2013 to $295 for FY 2014,
in order to reflect more appropriately
the number of FTEs devoted to the
regulation and oversight of the earth
stations in response to concerns raised
by commenters that space stations paid
an unreasonably high portion of the
regulatory fees for the regulation of the
satellite industry. The following year, in
2015, the Commission sought comment
on whether to raise the earth station
regulatory fees again but declined to do
so finding that the issue required further
analysis. In particular, due to comments
suggesting that the Commission adopt
different regulatory fees for different
types of earth stations and an ongoing
proceeding that held the possibility of
affecting the distribution of FTE work,
the Commission deferred the issue for
the next year’s proceeding. The
Commission ceased consideration of
different regulatory fees for different
types of earth stations in 2016, however,
when the commenter chiefly advocating
for such consideration ceased to back its
earlier proposal and no other entity
commented on the record in favor of the
proposal to assess different levels of
regulatory fees on different types of
earth station licensees. In 2020,
commenters in the annual regulatory fee
assessment proceeding proposed that
the Commission review the
apportionment of regulatory fees
between earth and space station payors
and implement different earth station
subcategories for regulatory fee
purposes. The Commission declined to
do so, finding that there was insufficient
evidence in the record at that time to
increase apportionment of fees paid by
earth station licensees or on which to

base the creation of subcategories of
earth station fees.

70. The Commission’s focused
examination of space and earth station
fees as a result of the creation of the
Space Bureau provides an opportunity
to reconsider whether its regulatory fees
adequately reflect the amount of FTE
resources devoted to licensing and
regulation of earth stations. The
Commission tentatively conclude that
they do not, and that a change in
methodology in assessing regulatory
fees for earth stations is required.
Specifically, for the reason set forth in
the NPRM, the Commission proposes to
adopt an apportionment of the total
regulatory fees allocated to the Space
Bureau between space and earth station
payors on a percentage basis, similar to
the manner that space station fees are
apportioned between GSO and NGSO
space stations, and proposes that the
apportionment be 20 percent for earth
stations and 80 percent for space
stations. The NPRM seeks comment on
this proposal and apportionment.

71. For FY 2023, earth station
licensees were assessed a total of
$1,667,500 in regulatory fees, which
amounted to 7.69% of the $21,656,110
in regulatory fees assessed for all space
and earth station payors. Several factors
lead to the Commission’s tentative
conclusion that this percentage
underestimates the amount of FTE
resources dedicated to earth station
licensing and regulation. First, unlike
the case for apportionment of space
station fees between GSO and NGSO
space stations, or among various
subcategories of NGSO space stations, it
may be feasible to attribute Space
Bureau FTE resources that are dedicated
exclusively, or nearly exclusively, to
earth station licensing and regulation.
Within the Space Bureau is the Earth
Station Licensing Division (ESLD),
which lists eleven staff members that
work almost exclusively on earth station
licensing and regulation and that are not
routinely involved in matters of space
station licensing or regulation. If each
staff member were to account for an
FTE, these eleven staff members would
account for approximately 20% of the
54 FTEs that could be categorized as
direct FTEs for the Space Bureau for FY
2024, minus a small number of FTEs
that may be categorized as indirect FTEs
as discussed elsewhere in the NPRM.
The Commission tentatively concludes
that apportioning regulatory fee
percentages between earth and space
station payors based on the percentage
of direct FTEs involved the licensing
and regulation of each category, where
feasible to do so, is a reasonable way to
fulfill Congress’ mandate in 47 U.S.C.

159 that the Commission’s regulatory
fees must reflect the full-time equivalent
number of employees within the
bureaus and offices of the Commission,
adjusted to take into account factors that
are reasonably related to the benefits
provided to the payor of the fee by the
Commission’s activities. The
Commission seeks comment on whether
using FTEs in the ESLD to determine
the proportion of earth station fees
relative to space station fees is
reasonable and reflective of
Congressional intent. Are there other
factors that are reasonably related to the
FTE resources provided to earth station
licensees that are not reflected in the
Commission’s proposal? Are there
alternatives to using the percentage of
direct FTEs involved in earth station
licensing and regulation that should be
considered?

72. The Commission recognizes that
the proposal to apportion 20% of all
Space Bureau regulatory fees to earth
station licensees beginning in FY 2024
will result in a substantial increase in
the per unit regulatory fee paid by earth
station licensees, both because the
percentage share of Space Bureau
regulatory fees is likely to increase as a
whole due to the increased number of
direct FTEs in the Space Bureau
compared to the International Bureau,
and because the percentage share of
earth station fees of Space Bureau fees
would increase from around from
around 8% to 20% under the
Commission’s proposal. Nonetheless,
the Commission tentatively concludes
that the increase in earth station
regulatory fees is consistent with the
mandate given by Congress in 47 U.S.C.
159 for the Commission to recover its
costs of regulation through fees that
reflect the full-time equivalent number
of employees within the Commission
that provide the regulatory benefits to
the payors. The NPRM seeks comment
on this tentative conclusion and
observation.

73. In light of the tentative conclusion
that earth station licensees should be
apportioned 20% of all fees allocated to
Space Bureau fee payors, the
Commission seeks to revisit the
question of whether to create
subcategories of earth station regulatory
fee payors to better differentiate the
amount of regulatory burdens associated
with different types of earth station
licenses. For example, should Very
Small Aperture Terminal (VSAT),
Mobile-Satellite Earth Stations, and
Fixed Earth Stations—Transmit/Receive
& Transmit Only be reinstated as
distinct fee categories, each with a
separate fee assessment? The
Commission also seeks to develop a
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record as to whether there are types of
earth station licenses that require more
FTE resources to license and regulate,
and that account for a higher share of
FTE burdens than other categories of
earth station licensees, for which a
higher regulatory fee should be
assessed. Likewise, are there categories
of earth station licensees that require
less FTE resources to license and
regulate and therefore should be
assessed a lower regulatory fee? For
example, in the past commenters have
suggested that blanket-licensed earth
station licensees involving multiple
antennas under a single authorization
should pay higher fees than other earth
station licensees because blanket-
licensed earth stations require more
regulatory oversight. The NPRM asks
commenters to provide evidentiary
support for their propositions and to
provide specific proposals for what
these categories should be and how to
allocate fees among any categories.
Furthermore, comments should address
the administrability of any proposed
categories and whether the Space
Bureau would be able to assign costs of
specific regulatory activities to any
proposed categories of earth station
regulatory fees.

74. The Commission finds that the
creation of any new fee categories for
earth stations would be an amendment
as defined in 47 U.S.C. 159. Such an
amendment must be submitted to
Congress at least 90 days before it
becomes effective pursuant to 47 U.S.C.
159A(b)(2).

75. If the proposals made in the
NPRM are not adopted, the Commission
seeks comment on whether it should, at
a minimum, increase the amount of the
per unit fee for the existing fee category
of “Earth Station—Transmit/Receive &
Transmit only (per authorization or
registration)” in order to reflect the
increase of the Space Bureau’s share of
overall Commission regulatory fees as
compared to the International Bureau’s
share in FY 2023. If so, how should this
increase be calculated and what should
be the percentage increase over the FY
2023 fee?

D. Alternative Methodology for
Assessing Space Station Regulatory Fees

76. The proposals made elsewhere in
the NPRM are amendments or
adjustments to the existing methodology
of assessing regulatory fees for space
stations. This existing methodology was
founded on the original regulatory fees
proposed by Congress in 1994, which
provided for earth station regulatory
fees and separate categories of space
station fees depending on the orbit used
by the space station(s): geostationary or

non-geostationary. Since then, the
Commission has created subcategories
for NGSO space stations and has
continuously tried to adjust the
allocation of FTE burdens among GSO
space stations and the various
subcategories of NGSO space stations.
The Commission now seeks comment
on an alternative methodology for
assessing space station regulatory fees
that eliminates the distinction between
GSO, NGSO, and all the subcategories of
NGSO, while preserving a separate fee
category for small satellites. For the
reasons discussed in the NPRM, the
Commission seeks comment on whether
this alternative methodology would be
more administrable, fair, and
sustainable than the existing
methodology, even if all the proposals
made elsewhere in the NPRM are
adopted.

77. The initial stages of the alternative
methodology are the same as under the
existing methodology. The Commission
would first determine the Space
Bureau’s share of the total FCC annual
S&E appropriation for the given fiscal
year using the existing methodology
used by the Commission. After the
Space Bureau’s share is determined, the
Commission proposes that the share be
allocated between earth station and
space station fee payors proportional to
the Space Bureau FTE resources that are
involved in the licensing and regulation
of each segment. As stated elsewhere in
the NPRM, the Commission tentatively
concludes that it is feasible to attribute
Space Bureau FTE resources that are
dedicated exclusively, or nearly
exclusively, to earth station licensing
and regulation. The Commission
anticipates that the FTE resources
attributed to earth stations will be 20
percent of the total Space Bureau share,
resulting in 80 percent of regulatory fees
to be attributed to space station
regulatory fees. Earth station fees would
be determined by dividing the total
share attributable to earth station
licensing and regulation by the number
of units for the fiscal year, which were
2900 in FY 2023.

78. The Commission’s alternative
methodology also would preserve a
separate fee category for Space Stations
(per license/call sign) (Small Satellite),
with the inclusion of RPO, OOS, OTV,
and potentially other ISAM space
stations in this category on an interim
basis, as was proposed elsewhere in the
NPRM. It would also retain the proposal
to set this regulatory fee at the level set
for FY 2023, with only an adjustment
each year to reflect the percentage
change in the FCC appropriation from
the previous fiscal year. This fixed
regulatory fee for Space Stations (Small

Satellite) would be multiplied by the
number of small satellite licenses/call
signs required to pay regulatory fees for
the fiscal year, and this total amount
would be subtracted from the amount of
space station regulatory fees to be
assessed on all remaining space station
payors. Fees would be assessed on
authorized space stations, not just
operational space stations, as proposed
in the NPRM. This treatment of small
satellite regulatory fees would be
consistent with the Commission’s
existing methodology for assessing
space station regulatory fees, taking into
account the proposals made in the
NPRM.

79. The main change from the existing
methodology is a proposal to establish
a common initial unit of regulatory fee
payment for all space stations,
regardless of which orbit they are
designed to operate in, and to eliminate
separate fee categories for Space
Stations (Geostationary Orbit), Space
Stations (Non-Geostationary Orbit)—
Less complex, and Space Stations (Non-
Geostationary Orbit)}—Other. The
alternative methodology would have a
single space station fee category for
“Space Stations (Per Call Sign in
Geostationary Orbit or Per System in
Non-Geostationary Orbit).” The category
would be tiered, with a single GSO
space station or a NGSO system with up
to 100 authorized space stations
constituting this initial tier and being
counted as one unit for assessment of
space station regulatory fees. Additional
tiers would be created to account for
NGSO systems with more than 100
authorized space stations, for example
500 or 1,000 space stations per NGSO
system per additional tier. Each tier
would be counted as an additional unit
for assessment of space station
regulatory fees. The total number of
units (initial and additional units)
would be added together and the total
space station allocation of the Space
Bureau share would be evenly divided
among the total number of units,
resulting in a per unit regulatory fee for
the fiscal year.

80. If the unit tiers are defined per 500
additional authorized space stations, the
initial unit range will be 1-100
authorized space stations, the first
additional unit will be assessed to
systems with 101-500 authorized space
stations, and an additional unit will
then be assessed for each additional
block of 500 authorized space stations.
Similarly, if the additional unit tiers are
defined per 1,000 additional authorized
space stations, the initial unit range will
be 1-100 authorized space stations, the
first additional unit will be assessed to
systems with 101-1,000 authorized
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space stations, and an additional unit
will then be assessed for additional
block of 1,000 authorized space stations.
For example, a single GSO space station
or a NGSO system of 100 authorized
space stations or fewer would be
assessed one unit’s share of space
station regulatory fees. If that NGSO
system were to have 500 authorized
space stations, it would be assessed an
additional unit’s share of regulatory
fees, regardless of whether the
additional tiers are based on 500 or
1,000 additional space stations per
NGSO system. If that NGSO system
were to have 1,000 authorized space
stations, it would either be assessed one
additional unit’s share (if the additional
tiers are based per 1,000 authorized
space stations) or two additional units’
share (if the additional tiers are based
per 500 authorized space stations).
Accordingly, GSO payors and NGSO
systems of 100 authorized space stations
or fewer would be assessed the lowest
regulatory fees, while payors with
multiple authorized GSO space stations
or with NGSO systems with more than
100 authorized space stations would be
assessed higher regulatory fees, with the
highest regulatory fees assessed to
payors with a large number of GSO
space stations and to payors with NGSO
systems consisting of thousands of
authorized space stations.

81. The Commission seeks comment
on whether this alternative methodology
would be more administrable, fair, and
sustainable than the existing
methodology. First, it could be more
administrable because it does not
require the Space Bureau to make the
challenging determination of how FTE
resources are allocated among space
station payors. The Commission has
previously recognized the considerable
challenge of apportioning regulatory
fees among space stations fee categories.
Under the alternative methodology,
tiered units are used as a proxy for the
amount of FTE resources that are
attributable to the system without
having to repeatedly make challenging
determinations of the amount of FTE
resources attributable to particular
categories or subcategories of space
station regulatory fee payors.
Furthermore, unless the number of
authorized space stations substantially
decreases over a year, the amount of
regulatory fee assessed to a system on a
per unit basis is unlikely to increase and
is likely to remain stable (or possibly
decrease) year to year. The alternative
methodology does not utilize any
characteristics of a space station system
other than the number of authorized
space stations in the system and is not

dependent on potentially difficult
evaluations of the complexity of a
system under the Commission’s
licensing and regulatory framework. It
would not require the Commission to

collect more information from operators.

Thus, the Commission anticipates that
the alternative methodology can remain
stable longer than the existing
methodology for assessing space station
regulatory fees. The NPRM seeks
comment on these issues.

82. The Commission seeks comment
on whether the alternative methodology
is more fair than the existing
methodology, because it better
corresponds FTE resources spent on
licensing and regulating space stations
with the types of space station systems
that benefit from the FTE resources,
thereby decreasing the per unit
regulatory fees for space station payors
that benefit less from FTE resources.
Under the alternative methodology,
higher aggregate fees will be assessed to
systems with large numbers of
authorized space stations, GSO or
NGSO, but the Commission expects
those higher fees will be borne by
payors that benefit from more FTE
resources in support of licensing and
regulating their systems. The alternative
methodology also increases the number
of units over which space station
regulatory fees are spread, thereby
decreasing the per unit regulatory fees
for all space station payors as additional
units are added, regardless of their
orbital configuration. The tiered system
also avoids the situation where systems
with a very large number of authorized
space stations could effectively end up
paying all, or nearly all, space station
regulatory fees, and where the fee per
unit for a single GSO space station or a
NGSO system of up to 100 authorized
space stations would be diluted to an
amount that may not adequately reflect
the amount of FTE resources allocated
to such fee payors.

83. In addition, under the existing
methodology, regulatory fees for a
particular category of fee payors go
down per payor as more space stations
or systems become operational in that
category. Although such a decrease is
beneficial for payors in that category, it
may not reflect the increased amount of
FTE resources required for that category
of fee payors because of the additional
resources needed for authorizing and
regulating an increasing number of
space stations or systems. This can lead
to a discrepancy in that a category with
rapidly increasing number of space
stations or systems becoming
operational is assessed lower regulatory
fees than a category where the number
of payors remains steady or even

declines. This discrepancy continues
until the Commission makes the
challenging determination to alter the
allocation of regulatory fees among the
fee categories, which could take years to
implement. For example, if additional
NGSO systems become operational
under the existing methodology, the
regulatory fee per system for that
particular subcategory of NGSO system
would decrease because of the broader
base over which the fees for that
category would be spread, but it would
not decrease the fees assessed on GSO
space station payors or on NGSO space
station payors in other NGSO
subcategories—unless the Commission
reallocates the percentage of space
station regulatory fees among the GSO
and NGSO categories. Under the
alternative methodology this
discrepancy is eliminated, because the
addition of units of authorized space
stations will automatically decrease the
per unit regulatory fee for all space
station regulatory fee payors, because
the denominator used to divide the
overall space station regulatory fee
amount becomes larger. For example,
the per unit regulatory fee for GSO
space stations will decrease if the
number of units assessed to NGSO space
station systems increases, even if the
number of units assessed to GSO space
stations remains the same. Under this
example, the per unit regulatory fee for
all NGSO space stations would decrease
as well. Furthermore, the alternative
system avoids assessing the same
regulatory fee on systems with a small
number of authorized space stations as
the fee assessed on systems with a large
number of authorized space stations, as
is the case under the existing NGSO
space stations “‘other” subcategory. The
NPRM seeks comment on these issues.

84. Finally, the Commission seeks
comment on whether the alternative
methodology is more sustainable than
the existing methodology. The
Commission has reason to expect that
the number of authorized space stations
will increase in the future, rather than
decrease, which will result in an even
broader base on which to assess space
station regulatory fees and which will
lower per unit fees for all space station
payors, regardless of the orbit in which
the space station operates or the services
it provides. Because fees are spread
across all space station payors, it avoids
the situation where the loss of a single
payor in an existing fee category could
result in significant increases to the
regulatory fees paid by the remaining
payors in that category, absent
Commission action to reexamine fee
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allocations. The NPRM seeks comment
on these issues.

85. The Commission observes that
this alternative methodology relies
exclusively on the number of authorized
space stations to assess space station
regulatory fees, rather than the more
nuanced approach of the existing
methodology of assessing the
complexity of a system (and thus the
amount of FTE resources required to
regulate the system) based on a number
of factors. The Commission also
acknowledges that it has previously
found that the number of space stations
in a system is not the key driver of the
amount of FTE time devoted to
regulatory oversight of such systems.
For example, an NGSO system
consisting of a single space station that
is designed to operate in a novel
manner, subject to a processing round,
and in a way that requires extensive
coordination of spectrum and orbital
resources may require significantly
more regulatory oversight than a NGSO
system of hundreds of space stations
having non-exclusive use of spectrum
and operating under well-established
parameters. But is it reasonable to
assume that NGSO systems with
hundreds or thousands of authorized
space stations require more FTE
resources, on average and ignoring
outliers, than NGSO systems with 100
authorized space stations or fewer, since
as the number of space stations in a
system increases, the complexity of
spectrum sharing, frequency usage, and
orbital debris mitigation plans also
increases, generally speaking? While the
number of space stations in a system
may not be the key driver of the amount
of FTE devoted to regulatory oversight
of such systems, the Commission
expects that it may be a driver, and one
that is easier to administer than the
more nuanced approach of the existing
methodology or the use of other possible
proxies for complexity, such as
spectrum usage, services provided, or
on-orbit mass. In order to gain the
potential advantages of the alternative
methodology, the number of space
stations authorized may be the more
administrable metric to serve as a proxy
for the amount of FTE resources devoted
to a system in order to accomplish the
objectives 47 U.S.C. 159, rather than to
continue the challenging task of
determining which categories or aspects
of NGSO systems are more or less
complex to regulate on a recurring basis,
particularly as new technologies,
services, and orbital operations rapidly
develop. The NPRM seeks comment on
these issues.

86. Although the regulatory fees that
would be assessed under the alternative

methodology for most space station fee
payors may be roughly the same or
potentially lower than those that would
be assessed using the existing
methodology, even with the changes
proposed in the NPRM, the fees assessed
for some space station payors could be
substantially higher under the
alternative methodology. For example,
NGSO systems with more than 500
authorized space stations that are
categorized as ‘“‘less complex” under the
existing methodology could pay more
under the alternative methodology. For
NGSO systems that are categorized as
“less complex” under the Commission’s
existing methodology, it may be
possible to reflect that categorization by
allowing a greater number of space
stations to be included in the first or
second tier for those systems. For
example, an NGSO system used
primarily for EESS and/or AIS
communicating with 20 or fewer U.S.-
licensed earth stations with up to 500
authorized space stations could be
assessed only the initial unit of fees,
even though it exceeds the proposed
limit of up to 100 authorized space
stations for the initial unit. The NPRM
seeks comment on these issues.

87. Furthermore, if NGSO systems
have a significantly larger number of
authorized space stations than is the
case todays, it is possible that tiers of
units based on 500 or 1,000 space
stations could result in such NGSO
systems being assessed a very large
percentage share of all space station
regulatory fees. In this case, the concern
is similar to using a “per space station”
basis as a proxy for the complexity of a
space station system that was discussed
elsewhere in the NPRM. As discussed,
the NPRM seeks comment on whether a
“cap” or “ceiling” on the number of
authorized space stations on which
regulatory fees are assessed could
alleviate this concern.

88. The use of tiers also presents the
situation where a system with only a
handful of authorized space stations
over the cut off number of space stations
in a tier would be assessed fees under
the next higher tier. For example, under
a tiered system where an additional unit
of fees is assessed per 500 additional
authorized space stations, an NGSO
system with 501 authorized space
stations would be assessed fees for three
units (the initial tier of up to 100
authorized space stations, the second
tier of up to 500 authorized space
stations, and the third tier of 501-1,000
authorized space stations), even though
it crossed the second tier threshold by
a single authorized space station. While
the payor in such a case could seek
authorization for one less space station,

or modify an existing space station
license to remove an authorized space
station from its license, this may not
make sense from a systems engineering
perspective, particularly if the “spill
over” is 50 or 100 additional authorized
space stations. A potential remedy for
this situation is to allow partial units for
assessing regulatory fees. For example,
if the additional authorized space
stations per unit is set at 500, and an
NGSO system has 508 authorized space
stations, it could be assessed 1.016
additional units (508/500) instead of
rounding up and being assessed two
additional units. If the same NGSO
system had 580 authorized space
stations, it could be assessed 1.16
additional units (580/500) instead of
two additional units. This fractional
approach could result in more granular
assessments of regulatory fees than a
tiered system using cut offs. The NPRM
seeks comment on these issues,
particularly on the feasibility of
implementing such an approach and
whether it requires too much precision
in assessing the number of authorized
space stations in a system.

89. The Commission seeks comment
on all aspects of this alternative
methodology for assessing space station
regulatory fees. Would it be more
administrable, fair, and sustainable than
the existing methodology? Is it
reasonable to use the number of
authorized space stations in a system to
reflect the amount of FTE resources
devoted to a system, as proposed in the
alternative methodology? Is the
regulatory burden of one GSO space
station approximate to the regulatory
burden of an NGSO system of up to 100
authorized space stations? If tiers of
units are utilized, what should the
number of additional authorized space
stations per tier be set at? Would 500 or
1,000 additional authorized space
stations be a reasonable number?
Should there be a cap on the number of
space stations on which tiers of units
are assessed, in order to prevent NGSO
systems with tens of thousands of
authorized space stations from
potentially being assessed a fee that is
disproportionate to the amount of FTE
resources devoted to licensing and
regulating such systems? Should partial
units be utilized instead of cut offs for
tiers, as discussed in the previous
paragraph? Under the alternative
methodology, should small satellite fees
be fixed, as proposed for changes to the
existing methodology elsewhere in the
NPRM?

90. Summarizing the proposed
changes under the proposed alternative
regulatory fee methodology for space
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stations above, 47 CFR 1.1156 would be
proposed to read as follows:
Fee category Fee amount

Space Stations (Per Call Sign of Authorized Space Station in Geostationary Orbit or Per System of 100 or Fewer Authorized

Space Stations in Non-Geostationary Orbit) ..........cociiiiiiiiii e sr e [TBD]
Space Stations (Per Tier of Up to 500 [or 1,000] Additionally Authorized Space Stations in Non-Geostationary Orbit) .................. [TBD]
Space Station (per license/call Sign) (SMall SAEIITES) ....c..eiriiiiiiiiii et [TBD]

91. The Commission finds that the
proposal to use the alternative
methodology to assess regulatory fees
for space and earth stations would be an
amendment as defined in 47 U.S.C.
159(d). Such an amendment must be
submitted to Congress at least 90 days
before it becomes effective pursuant to
47 U.S.C. 159A(b)(2).

E. Other Matters

92. Changing the Title of 47 CFR
1.1156. The Commission proposes to
change the title of 47 CFR 1.1156 to
make it clear that it contains space and
earth station regulatory fees. Currently,
satellite regulatory fees are contained in
47 CFR 1.1156, which is titled,
“Schedule of regulatory fees for
international services.” The
Commission proposes to rename this
section as ‘“Schedule of regulatory fees
for space and international services” to
reflect more accurately that the section
contains the regulatory fees for space
and earth stations, as well as the fees for
international bearer circuits and
submarine cables regulated by the Office
of International Affairs. The current title
of 47 CFR 1.1156 was accurate when all
categories of fees within it were
regulated by the International Bureau.
After the reorganization of the
International Bureau into the Space
Bureau and the Office of International
Affairs, the current title can cause
confusion by suggesting that only the
fees for regulatees of the Office of
International Affairs are contained
within 47 CFR 1.1156. The Commission
tentatively concludes that it would be
easier to change the title of 47 CFR
1.1156 than to create a new section in
47 CFR part 1, subpart G, containing
space and earth station regulatory fees.
The Commission seeks comment on this
tentative conclusion and proposal.

93. Digital Equity and Inclusion. The
Commission, as part of its continuing
effort to advance digital equity for all,
including people of color, persons with
disabilities, persons who live in rural or
Tribal areas, and others who are or have
been historically underserved,
marginalized, or adversely affected by
persistent poverty or inequality, invites
comment on any equity-related
considerations and benefits (if any) that

may be associated with the proposals
and issues discussed in the NPRM.
Specifically, the Commission seeks
comment on how its proposals may
promote or inhibit advances in
diversity, equity, inclusion, and
accessibility, as well the scope of the
Commission’s relevant legal authority.
The NPRM notes that diversity and
equity considerations, however, do not
allow the Commission to shift fees from
one party of fee payors to another, nor
to use fees under 47 U.S.C. 159 for any
purpose other than as an offsetting
collection in the amount of the
Commission’s annual S&E
appropriation.

94. Space Innovation Agenda. The
Commission has an open proceeding on
advancing opportunities for innovation
in the new space age by taking measures
to expedite the application processes for
space stations and earth stations,
consistent with the Commission’s
objective to promote a competitive and
innovative global telecommunications
marketplace via space services” In
September 2023, the Commission
adopted a Report and Order (Dec. 6,
2023, 88 FR 84737) that further
streamlined its application review
process, including establishing clear
timeframes for placing space and earth
station applications on public notice.
The Commission also sought comment
on several proposed changes to further
streamline the licensing process and
reduce applicant and staff burdens in a
Further Notice of Proposed Rulemaking
(Dec. 8, 2023, 88 FR 85553). Finally, the
Commission announced a Transparency
Initiative with the goal of providing
information and guidance, in a variety
of forms, to interested parties so they
can understand the Commission’s
procedures and what is needed to obtain
authorization for their proposed space
station and earth station operations. The
Commission seeks comment, generally,
how that proceeding and initiative
might inform its consideration of the
issues raised in the NPRM.

IV. Initial Regulatory Flexibility
Analysis

95. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared an

Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on small entities by
the policies and rules proposed in the
NPRM. Written comments are requested
on the IRFA. Comments must be filed by
the deadlines for comments on the
NPRM indicated on the DATES section of
this document and must have a separate
and distinct heading designating them
as responses to the IRFA. The
Commission will send a copy of the
NPRM, including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA).

A. Need for, and Objective of, the
Proposed Rules

96. The Commission is required by
Congress pursuant to 47 U.S.C. 159 to
assess and collect regulatory fees each
year to recover the regulatory costs
associated with the Commission’s
oversight and regulatory activities in an
amount that can reasonably be expected
to equal the amount of its annual
appropriation. As part of last year’s
adoption of regulatory fees, the
Commission noted that FY 2023 would
be the last year where the Commission
will do so for the International Bureau,
given the creation of the Space Bureau,
and Office of International Affairs. The
Commission also noted that an
examination of the regulatory fees, and
categories for NGSO space stations
would be useful in light of changes
resulting from the creation of the Space
Bureau, and as part of a more holistic
review of the FTE burden of the Space
Bureau in FY 2024.

97. The NPRM commences the
examination and review of regulatory
fees for space and earth station payors
regulated by the new Space Bureau,
specifically seeking comment on a range
of proposed changes to the assessment
of regulatory fees for space and earth
stations under the existing
methodology. It proposes to: (1) change
the allocation of fee burdens between
GSO and NGSO space stations and
maintain the existing allocation of fee
burdens between the categories of “‘less
complex” and “other” NGSO space
stations; (2) create new fee categories
within the existing fee category of
“Space Station (Non-Geostationary
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Orbit)}—Other” to make assessment of
the Commission’s regulatory fees fairer,
more administrable, and more
sustainable; (3) set the regulatory fee for
“Space Stations (per license/call sign in
non-geostationary orbit) (47 CFR part
25) (Small Satellite)” for FY 2024 and
future fiscal years at the level set for FY
2023, annually adjusted to reflect the
percentage change in the appropriation
from the previous fiscal year; (4)
include, on an interim basis, space
stations that are principally used for
RPO or OOS, including OTV, in the
existing fee category for ““small
satellites” until the Commission can
develop more experience in how these
space stations will be regulated; (5)
assess regulatory fees on all authorized
space stations, not just on operational
space stations, in order to adhere more
closely to the framework of 47 U.S.C.
159, and to make the Commission’s fees
fairer, more administrable, and more
sustainable; and (6) increase the
allocation of fees payable by earth
station licensees in order to reflect more
accurately the fee burden attributable to
their licensing and regulation and seek
comment on whether additional earth
station fee categories should be created.

98. Additionally, the NPRM proposes
to amend the title of 47 CFR 1.1156,
currently titled ‘“Schedule of regulatory
fees for international services,” to
clarify that the rule includes space and
earth station regulatory fees, following
the reorganization of the Commission’s
International Bureau. The NPRM also
proposes an alternative methodology for
assessing space station regulatory fees
by eliminating the separate categories of
regulatory fees for GSO and NGSO space
stations, as well as existing
subcategories for NGSO space stations,
while retaining the existing separate
regulatory fee category for small
satellites and spacecraft licensed under
47 CFR 25.122 through 25.123. The goal
of these proposals is to update the
regulatory fees and categories for earth
and space stations in light of changes
resulting from the creation of the Space
Bureau and as part of a more holistic
review of the regulatory fees for earth
and space stations in FY 2024.

B. Legal Basis

99. The proposed action is authorized
pursuant to 47 U.S.C. 154(i) and (j), 159,
159A, and 303(x).

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

100. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by

the proposed rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ““small business,” ““small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act. A “‘small
business concern” is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

101. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s actions,
over time, may affect small entities that
are not easily categorized at present.
The Commission therefore describes, at
the outset, three broad groups of small
entities that could be directly affected
herein. First, while there are industry
specific size standards for small
businesses that are used in the
regulatory flexibility analysis, according
to data from the Small Business
Administration’s (SBA) Office of
Advocacy, in general a small business is
an independent business having fewer
than 500 employees. These types of
small businesses represent 99.9% of all
businesses in the United States, which
translates to 33.2 million businesses.

102. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” The Internal Revenue Service
(IRS) uses a revenue benchmark of
$50,000 or less to delineate its annual
electronic filing requirements for small
exempt organizations. Nationwide, for
tax year 2020, there were approximately
447,689 small exempt organizations in
the U.S. reporting revenues of $50,000
or less according to the registration and
tax data for exempt organizations
available from the IRS.

103. Finally, the small entity
described as a “small governmental
jurisdiction” is defined generally as
‘“‘governments of cities, counties, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” U.S. Census
Bureau data from the 2017 Census of
Governments indicate that there were
90,075 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 36,931 general
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,040 special purpose governments—
independent school districts with

enrollment populations of less than 511
governmental jurisdictions.”

104. Direct Broadcast Satellite (DBS)
Service. DBS service is a nationally
distributed subscription service that
delivers video and audio programming
via satellite to a small parabolic “dish”
antenna at the subscriber’s location.
DBS is included in the Wired
Telecommunications Carriers industry
which comprises establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on
a single technology or combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VoIP services, wired
(cable) audio and video programming
distribution; and wired broadband
internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.

105. The SBA small business size
standard for Wired Telecommunications
Carriers classifies firms having 1,500 or
fewer employees as small. U.S. Census
Bureau data for 2017 show that 3,054
firms operated in this industry for the
entire year. Of this number, 2,964 firms
operated with fewer than 250
employees. Based on this data, the
majority of firms in this industry can be
considered small under the SBA small
business size standard. According to
Commission data however, only two
entities provide DBS service—DIRECTV
(owned by AT&T) and DISH Network—
which require a great deal of capital for
operation. DIRECTV and DISH Network
both exceed the SBA size standard for
classification as a small business.
Therefore, the Commission must
conclude, based on internally developed
Commission data, in general DBS
service is provided only by large firms.

106. Fixed Satellite Small Transmit/
Receive Earth Stations. Neither the SBA
nor the Commission have developed a
small business size standard specifically
applicable to Fixed Satellite Small
Transmit/Receive Earth Stations.
Satellite Telecommunications is the
closest industry with an SBA small
business size standard. The SBA size
standard for this industry classifies a
business as small if it has $38.5 million
or less in annual receipts. For this
industry, U.S. Census Bureau data for
2017 show that there was a total of 275



Federal Register/Vol. 89, No. 58/Monday, March 25, 2024 /Proposed Rules

20601

firms that operated for the entire year.
Of this total, 242 firms had revenue of
less than $25 million. Additionally,
based on Commission data in the 2022
Universal Service Monitoring Report, as
of December 31, 2021, there were 65
providers that reported they were
engaged in the provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 42 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, a little more
than half of these providers can be
considered small entities.

107. Fixed Satellite Very Small
Aperture Terminal (VSAT) Systems.
Neither the SBA nor the Commission
have developed a small business size
standard specifically applicable to Fixed
Satellite VSAT Systems. A VSAT is a
relatively small satellite antenna used
for satellite-based point-to-multipoint
data communications applications.
VSAT networks provide support for
credit verification, transaction
authorization, and billing and inventory
management. Satellite
Telecommunications is the closest
industry with an SBA small business
size standard. The SBA size standard for
this industry classifies a business as
small if it has $38.5 million or less in
annual receipts. For this industry, U.S.
Census Bureau data for 2017 show that
there were a total of 275 firms that
operated for the entire year. Of this
total, 242 firms had revenue of less than
$25 million. Additionally, based on
Commission data in the 2022 Universal
Service Monitoring Report, as of
December 31, 2021, there were 65
providers that reported they were
engaged in the provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 42 providers have
1,500 or fewer employees. Consequently
using the SBA’s small business size
standard, a little more than half of these
providers can be considered small
entities.

108. Home Satellite Dish (HSD)
Service. Home Satellite Dish (HSD) or
the large dish segment of the satellite
industry is the original satellite-to-home
service offered to consumers and
involves the home reception of signals
transmitted by satellites operating
generally in the C-band frequency.
Unlike DBS, which uses small dishes,
HSD antennas are between four and
eight feet in diameter and can receive a
wide range of unscrambled (free)
programming and scrambled
programming purchased from program
packagers that are licensed to facilitate
subscribers’ receipt of video

programming. Because HSD provides
subscription services, HSD falls within
the industry category of Wired
Telecommunications Carriers. The SBA
small business size standard for Wired
Telecommunications Carriers classifies
firms having 1,500 or fewer employees
as small. U.S. Census Bureau data for
2017 show that there were 3,054 firms
that operated for the entire year. Of this
total, 2,964 firms operated with fewer
than 250 employees. Thus, under the
SBA size standard, the majority of firms
in this industry can be considered
small.

109. Mobile Satellite Earth Stations.
Neither the SBA nor the Commission
have developed a small business size
standard specifically applicable to
Mobile Satellite Earth Stations. Satellite
Telecommunications is the closest
industry with a SBA small business size
standard. The SBA small business size
standard classifies a business with $38.5
million or less in annual receipts as
small. For this industry, U.S. Census
Bureau data for 2017 show that there
were 275 firms that operated for the
entire year. Of this number, 242 firms
had revenue of less than $25 million.
Thus, for this industry under the SBA
size standard, the Commission estimates
that the majority of Mobile Satellite
Earth Station licensees are small
entities. Additionally, based on
Commission data as of February 1, 2024,
there were 16 Mobile Satellite Earth
Stations licensees. The Commission
does not request nor collect annual
revenue information and is therefore
unable to estimate the number of mobile
satellite earth stations that would be
classified as a small business under the
SBA size standard.

110. Satellite Master Antenna
Television (SMATYV) Systems, also
known as Private Cable Operators
(PCOs). SMATV systems or PCOs are
video distribution facilities that use
closed transmission paths without using
any public right-of-way. They acquire
video programming and distribute it via
terrestrial wiring in urban and suburban
multiple dwelling units such as
apartments and condominiums, and
commercial multiple tenant units such
as hotels and office buildings. SMATV
systems or PCOs are included in the
Wired Telecommunications Carriers’
industry which includes wireline
telecommunications businesses. The
SBA small business size standard for
Wired Telecommunications Carriers
classifies firms having 1,500 or fewer
employees as small. U.S. Census Bureau
data for 2017 show that there were 3,054
firms in this industry that operated for
the entire year. Of this total, 2,964 firms
operated with fewer than 250

employees. Thus, under the SBA size
standard, the majority of firms in this
industry can be considered small.

111. Satellite Telecommunications.
This industry comprises firms
“primarily engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Satellite
telecommunications service providers
include satellite and earth station
operators. The SBA small business size
standard for this industry classifies a
business with $38.5 million or less in
annual receipts as small. U.S. Census
Bureau data for 2017 show that 275
firms in this industry operated for the
entire year. Of this number, 242 firms
had revenue of less than $25 million.
Additionally, based on Commission
data in the 2022 Universal Service
Monitoring Report, as of December 31,
2021, there were 65 providers that
reported they were engaged in the
provision of satellite
telecommunications services. Of these
providers, the Commission estimates
that approximately 42 providers have
1,500 or fewer employees.
Consequently, using the SBA’s small
business size standard, a little more
than half of these providers can be
considered small entities.

112. All Other Telecommunications.
This industry is comprised of
establishments primarily engaged in
providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems. Providers of internet
services (e.g., dial-up ISPs) or Voice
over internet Protocol (VoIP) services,
via client-supplied telecommunications
connections are also included in this
industry. The SBA small business size
standard for this industry classifies
firms with annual receipts of $35
million or less as small. U.S. Census
Bureau data for 2017 show that there
were 1,079 firms in this industry that
operated for the entire year. Of those
firms, 1,039 had revenue of less than
$25 million. Based on this data, the
Commission estimates that the majority
of “All Other Telecommunications”
firms can be considered small.
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D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements for Small Entities

113. The NPRM does not propose any
changes to the Commission’s current
information collection, reporting,
recordkeeping, or compliance
requirements for small entities. Small
and other regulated entities are required
to pay regulatory fees on an annual
basis. The cost of compliance with the
annual regulatory assessment for small
entities is the amount assessed for their
regulatory fee category and should not
require small entities to hire
professionals to comply.

114. Small entities that qualify can
take advantage of the exemption from
payment of regulatory fees allowed
under the de minimis threshold. In
addition, small entities may request a
waiver, reduction, deferral, and/or
installment payment of their regulatory
fees. The waiver process is an easier
filing process for smaller entities that
may not be familiar with the
Commission’s procedural filing rules.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

115. The RFA requires an agency to
describe any significant, specifically
business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives, among
others: (1) the establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
the clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for such small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities.

116. The NPRM seeks comment on a
number of amendments to the existing
methodology of assessing regulatory fees
paid by space and earth station payors.
While the NPRM initiates the
examination and review of regulatory
fees for space and earth station payors
under the existing regulatory fee
methodology, the Commission will
propose and finalize the regulatory fee
rates for space and earth station payors
as part of its annual Commission-wide
regulatory fee proceeding for FY 2024.
Commenters will have an opportunity
in that proceeding to provide comments
on the proposed regulatory fee rates for
space and earth station payors. The
NPRM gives parties an opportunity to
file comments on possible changes to

the existing methodology for assessing
space and earth station regulatory fees.
If any of these proposals are adopted, it
may reduce the regulatory fee burden on
some satellite entities.

117. Specifically, the NPRM seeks
comment on a proposal to divide the
existing regulatory fee subcategory of
“Space Stations (Non-Geostationary
Orbit)—Other” into two tiers: ‘“Large
Constellations” of more than 1,000
authorized space stations; and ““Small
Constellations’ of 1,000 or fewer
authorized space stations. The current
single regulatory fee for all NGSO
“other”” space station payors has
resulted in requests by fee payors of
smaller NGSO systems seeking to be
assessed regulatory fees as NGSO “less
complex’’ systems. If adopted, the
proposal for the tiered approach for the
NGSO space station “other” category
would likely reduce the regulatory fee
burden on smaller satellite
constellations, and likely on smaller
entities.

118. As another example, the NPRM
notes that, based on preliminary
calculations, the fee amount for the
small satellite category for FY 2024
could be substantially greater than the
fee assessed for FY 2023. The NPRM
proposes that the administrability and
sustainability of regulatory fees for
small satellites would be better served
by treating them as the Commission has
historically treated the regulatory fees
for earth stations—that is, a fixed
regulatory fee that is adjusted from year-
to-year on, rather than as a percentage
of the Space Bureau’s overall share of
regulatory fee allocation, or as a
percentage of other categories of space
station fee payors. This proposal if
adopted would significantly minimize
the economic impact of regulatory fees
potentially faced by small satellites.

119. The NPRM also proposes, on an
interim basis, to assess regulatory fees
on spacecraft primarily performing RPO
and OOS by including them in the
existing regulatory fee category “Space
Stations (per license/call sign in non-
geostationary orbit) (Small Satellites)”
regardless of the orbit in which they are
designed to operate in. The Space
Bureau has received relatively few
applications for RPO or OOS space
stations, and although it anticipates
receiving more in the near future, the
amount of FTE resources required at the
present time to regulate these services is
more similar to that presented by small
satellite space station licensees, which
are also few in number, and involve a
relatively small number of space
stations that have limited duration and
scope of use and operate using shared
spectrum resources. Therefore, the

NPRM tentatively concludes that the
purposes of 47 U.S.C. 159 would be best
met by erring on the side of caution and
assessing regulatory fees under the
category of fees associated with the
least-burdensome set of space station
regulates which would result in lower
regulatory fees, and have less economic
impact.

120. The NPRM also seeks comment
on possibly creating subcategories of
earth station regulatory fee payors to
better differentiate the amount of
regulatory burdens associated with
different types of earth station licenses.
This may reduce the regulatory fee
burden on some smaller earth station
payees who could face a substantial
increase in the per unit regulatory fee if
the Commission adopts the proposal in
the NPRM to apportion 20% of all Space
Bureau regulatory fees to earth station
licensees beginning in FY 2024.

121. Finally, the NPRM seeks
comment on an alternative methodology
for assessing space station regulatory
fees that eliminates the distinction
between GSO, NGSO, and all the
subcategories of NGSO, while
preserving a separate fee category for
small satellites. The alternative
methodology would have a single
category for “Space Stations (Per Call
Sign in Geostationary Orbit or Per
System in Non-Geostationary Orbit),”
which would be tiered, with a single
GSO space station or a NGSO system
with up to 100 authorized space stations
constituting the first tier and being
counted as one unit for assessment of
space station regulatory fees, and
additional tiers added to account for
NGSO systems with more than 100
authorized space stations, with the
possibility of 500 or 1,000 additional
space stations per NGSO system per tier.
Each tier would be counted as an
additional unit for assessment of space
station regulatory fees. Accordingly,
GSO payors and NGSO systems of 100
authorized space stations or fewer
would be assessed the lowest regulatory
fees, while payors with multiple
authorized GSO space stations, or with
NGSO systems with more than 100
authorized space stations would be
assessed higher regulatory fees, with the
highest regulatory fees assessed to
payors with a large number of GSO
space stations, and to payors with
NGSO systems consisting of thousands
of authorized space stations. The
Commission believes this alternative
methodology could be more
administrable, fair, and sustainable than
the existing methodology, and the
NPRM seeks comment on all aspects of
this alternative methodology for
assessing space station regulatory fees.
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F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

122. None.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2024-05996 Filed 3—22-24; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 8

[PS Docket Nos. 23-239; FR ID 210016]
Cybersecurity Labeling for Internet of
Things

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts a voluntary
cybersecurity labeling program for
wireless consumer Internet of Things, or
IoT, products. The final rule also
requires applicant manufacturers to
make certain disclosures related to their
product(s) for authorization to use the
FCC IoT Label. This is a summary of the
Further Notice of Proposed Rulemaking
(Further Notice), in which the
Commission proposes rules on
additional national security declarations
for the IoT labeling program. These
requirements would further help
consumers make safer purchasing
decisions, raise consumer confidence
regarding the cybersecurity of the IoT
products they buy, and encourage
manufacturers to develop IoT products
with security-by-design principles in
mind.

DATES: Comments are due on or before
April 24, 2024 and reply comments are
due on or before May 24, 2024. Written
comments on the Paperwork Reduction
Act proposed information collection
requirements must be submitted by the
public, Office of Management and
Budget (OMB), and other interested
parties on or before May 24, 2024.

ADDRESSES: You may submit comments,
identified by PS Docket No. 23-239, by
any of the following methods:

e Federal Communications
Commission’s Website: https://www.
apps.fcc.gov/ecfs/. Follow the
instructions for submitting comments.

e Mail: Parties who choose to file by
paper must file an original and one copy
of each filing. If more than one docket
or rulemaking number appears in the

caption of this proceeding, filers must
submit two additional copies for each
additional docket or rulemaking
number. Filings can be sent by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail. All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 45 L Street NE,
Washington, DC 20554. Effective March
19, 2020, and until further notice, the
Commission no longer accepts any hand
or messenger delivered filings. This is a
temporary measure taken to help protect
the health and safety of individuals, and
to mitigate the transmission of COVID—
19. See FCC Announces Closure of FCC
Headquarters Open Window and
Change in Hand-Delivery Policy, Public
Notice, DA 20-304 (March 19, 2020).
https://www.fcc.gov/document/fcc-
closes-headquarters-open-window-and-
changes-hand-delivery-policy.

e People with Disabilities. To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (TTY).

FOR FURTHER INFORMATION CONTACT: For
further information regarding these
proposed rules, please contact Zoe Li,
Attorney Advisor, Cybersecurity and
Communications Reliability Division,
Public Safety and Homeland Security
Bureau, (202) 4182490, or by email to
Zoe.Li@fcc.gov.

For additional information concerning
the Paperwork Reduction Act
information collection requirements
contained in this document, send an
email to PRA@fcc.gov or contact Nicole
Ongele, Office of Managing Director,
Performance Evaluation and Records
Management, 202—418-2991, or by
email to PRA@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking
(FNPRM), FCC 24-26, adopted March
14, 2024, and released March 15, 2024.
The full text of this document is
available by downloading the text from
the Commission’s website at: https://
docs.fcc.gov/public/attachments/FCC-
24-26A1.pdf.

Synopsis
Further Notice of Proposed Rulemaking

1. In this FNPRM, we seek comment
on additional declarations intended to
provide consumers with assurances that
the products bearing the FCC IoT Label
do not contain hidden vulnerabilities
from high-risk countries, that the data
collected by the products does not sit
within or transit high-risk countries,
and that the products cannot be
remotely controlled by servers located
within high-risk countries. Specifically,
we seek comment on whether we
should require manufacturers to
disclose to the Commission whether
firmware and/or software were
developed and manufactured in a “high-
risk country,” as well as where firmware
and software updates will be developed
and deployed from. We also seek
comment on whether to require
manufacturers to disclose to consumers
in the registry whether firmware and/or
software were developed and
manufactured in a ‘“high-risk country,”
as well as where firmware and software
updates will be developed and deployed
from. We propose to include as high-
risk countries those foreign adversary
countries defined by the Department of
Commerce in 15 CFR 7.4. Are there
other sources that the Commission
should consider for identifying high-risk
countries? Specifically, we seek
comment on whether to require the
applicant seeking to use the FCC IoT
Label to make one of the following
declarations under penalty of perjury to
accompany its application to use the
label:

a. No software or software update or
part of any software or software update
that runs on or controls the product was
or will be developed or deployed from
within a country on the Secretary of
Commerce’s list of high-risk countries,
except that this commitment does not
apply to the origin of open-source
contributions not paid for directly or
indirectly by us or our direct or indirect
partners in offering this product; or

b. This device runs, or due to future
software updates might run, software
developed within the Secretary of
Commerce’s list of high-risk country or
countries. Applicant is not aware of any
backdoors or other sabotage, or any
reason to believe that there is a
particular heightened risk for such
backdoors or sabotage relative other
software developed within such a
country, but we inform purchasers and
users that the Department of Commerce
has designated high-risk country or
countries as jurisdictions whose
conduct is significantly adverse to the
national security of the United States or
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security and safety of United States
persons.

2. We also seek comment on requiring
manufacturers to disclose to the
Commission whether the data collected
by the product is stored in or transits a
high-risk country or countries. We also
seek comment on whether to require
manufacturers to disclose to consumers
in the registry whether the data
collected by the product is stored in or
transits a country or countries that are
known to pose a national security risk
to the United States. Does the
manufacturer have sufficient knowledge
of the data collected by the device to
know where the servers hosting the
collected data are located or where the
servers remotely controlling the device
will be located? Is it possible for the
location of stored data to be changed
without the manufacturer’s knowledge?
Are there other factors that would
impact the manufacturer’s ability to
make these declarations. Specifically,
we seek comment on requiring the
applicant seeking to use the FCC IoT
Label to make one of the following
declarations under penalty of perjury to
accompany its application to use the
label:

a. No customer data collected by this
product will be sent to servers located
on the Department of Commerce’s list of
high-risk countries, defined at 15 CFR
7.4 or any successor regulation. No
servers that remotely control the device
will be located in such a country; or

b. Customer data collected by this
product will be sent to servers located
in a high-risk country or countries. We
inform purchasers and users that the
Secretary of Commerce has designated
high-risk country or countries as
jurisdictions whose conduct is
significantly adverse to the national
security of the United States or security
and safety of United States persons.

3. If a manufacturer must disclose one
of these exposures or potential
exposures to a high-risk country, should
it have to disclose additional
information as well? Should it have to
disclose the identity of the high-risk
country or countries? Should it have to
disclose the specific hardware or
software components or server activities
that did, will, or could originate from or
take place in those countries? How
could such disclosures help purchasers
make informed decisions about product
acquisitions? And what burdens would
such additional disclosures place on
manufacturers? Should we require
manufacturers to include this
information in the registry to inform
consumers of these issues?

4. Alternatively, should the fact that
software or firmware originates from

such countries, that data will be stored
in such countries, or that products can
be remotely controlled by servers within
such countries, make products ineligible
for the label altogether? Are there
certain product components, such as
cellular interface modules, that pose
elevated risks for which such a
prohibition might specifically be
warranted?

5. With respect to these declarations
proposed to require the manufacturer to
inform the Commission, would such
information provide meaning to
consumers? Should we require
manufacturers to include this
information in the registry to inform
consumers of these issues? How would
manufacturers inform users who are not
purchasers? In addition, we seek
comment on the possible costs and
benefits of requiring any additional
language in the relevant product’s
registry page. Should they encompass
some or all of the same representations
made in an application for authorization
to use the FCC label, or should they be
different or additional? Can such
representations be made not just for the
benefit of the purchaser or user, but also
extend to any third parties who may be
impacted by a security vulnerability in
a labeled product attributable to a
failure of the manufacturer, and what
would the practical or legal implications
of that be? How might this influence
manufacturer participation in the
program? Could the federal Magnuson-
Moss Act be an additional legal overlay
here, as well? How should those state
and federal laws inform whether and
how the Commission requires
manufacturer or seller representations
in the product’s registry page?

Procedural Matters

6. Paperwork Reduction Act. This
document contains proposed new or
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.
The Bureau does not believe that the
new or modified information collection
requirements we adopt here will be

unduly burdensome on small
businesses.

7. In this present document, we have
assessed the effects of the operational
framework for a voluntary IoT
cybersecurity labeling program. Since
the IoT Labeling Program is voluntary,
small entities who do not participate in
the IoT Labeling Program will not be
subject to any new or modified
reporting, recordkeeping, or other
compliance obligations. Small entities
that choose to participate in the IoT
Labeling Program by seeking authority
to affix the Cyber Trust Mark on their
products will incur recordkeeping and
reporting as well as other obligations
that are necessary to test their IoT
products to demonstrate compliance
with the requirements we adopt today.
We find that, for the Cyber Trust Mark
to have meaning for consumers, the
requirements for an IoT product to
receive the Cyber Trust Mark must be
uniform for both small businesses and
other entities. Thus, the Commission
continues to maintain the view we
expressed in the IoT Labeling NPRM,
that the significance of mark integrity,
and building confidence among
consumers that devices and products
containing the Cyber Trust Mark label
can be trusted to be cyber secure,
necessitates adherence by all entities
participating in the IoT Labeling
Program to the same rules regardless of
size.

8. Regulatory Flexibility Act. The
Regulatory Flexibility Act of 1980, as
amended (RFA), requires that an agency
prepare a regulatory flexibility analysis
for notice and comment rulemakings,
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.”
Accordingly, we have prepared a Final
Regulatory Flexibility Analysis (FRFA)
concerning the possible impact of the
rule changes contained in this Report
and Order on small entities. The FRFA
is set forth in Appendix B of the FCC’s
Report and Order and Further Notice of
Proposed Rulemaking, FCC 24-26,
adopted March 14, 2024, at this link:
https://docs.fcc.gov/public/
attachments/FCC-24-26A1.pdyf.

9. We have also prepared an Initial
Regulatory Flexibility Analysis (IRFA)
concerning the potential impact of rule
and policy change proposals on small
entities in the FNPRM. The IRFA is set
forth in Appendix C of the FCC’s Report
and Order and Further Notice of
Proposed Rulemaking, FCC 24-26,
adopted March 14, 2024, at this link:
https://docs.fcc.gov/public/
attachments/FCC-24-26A1.pdf. The
Commission invites the general public,
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in particular small businesses, to
comment on the IRFA. Comments must
be filed by the deadlines for comments
on the FNPRM indicated on the first
page of this document and must have a
separate and distinct heading
designating them as responses to the
IRFA.

10. OPEN Government Data Act. The
OPEN Government Data Act requires
agencies to make “public data assets”
available under an open license and as
“open Government data assets,” i.e., in
machine-readable, open format,
unencumbered by use restrictions other
than intellectual property rights, and
based on an open standard that is
maintained by a standards organization.
This requirement is to be implemented
“in accordance with guidance by the
Director” of the OMB. The term ‘““public
data asset” means “a data asset, or part
thereof, maintained by the Federal
Government that has been, or may be,
released to the public, including any
data asset, or part thereof, subject to
disclosure under the Freedom of
Information Act (FOIA).” A “data asset”
is “‘a collection of data elements or data
sets that may be grouped together,” and
“data” is “‘recorded information,
regardless of form or the media on
which the data is recorded.” We
delegate authority, including the
authority to adopt rules, to the Bureau,
in consultation with the agency’s Chief
Data Officer and after seeking public
comment to the extent it deems
appropriate, to determine whether to
make publicly available any data assets
maintained or created by the
Commission within the meaning of the
OPEN Government Act pursuant to the
rules adopted herein, and if so, to
determine when and to what extent
such information should be made
publicly available. Such data assets may
include assets maintained by a CLA or
other third-party, to the extent the
Commission’s control or direction over
those assets may bring them within the
scope of the OPEN Government Act, as
interpreted in the light of guidance to be
issued by OMB.? In doing so, the Bureau
shall take into account the extent to
which such data assets are subject to
disclosure under the FOIA.

11. Ex Parte Rules—Permit-But-
Disclose. The proceeding this Further
Notice of Proposed Rulemaking initiates
shall be treated as a ““permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation

1OMB has not yet issued final guidance.

within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with section
1.1206(b) of the Commission’s rules. In
proceedings governed by § 1.49(f) of the
Commission’s rules or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

12. Comment Filing Procedures.
Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

13. Providing Accountability Through
Transparency Act. Consistent with the
Providing Accountability Through
Transparency Act, Public Law 118-9, a
summary of this document will be
available on https://www.fcc.gov/
proposed-rulemakings.

Legal Basis

14. The proposed action is authorized
pursuant to sections 1, 2, 4(i), 4(n), 302,
303(r), 312, 333, and 503, of the

Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
154(n), 302a, 303(r), 312, 333, 503; and
the IoT Cybersecurity Improvement Act
of 2020, 15 U.S.C. 278g—3a through
278g-3e.

Initial Regulatory Flexibility Analysis

15. An Initial Regulatory Flexibility
Act (IRFA) Analysis for the rules
proposed in the FNPRM was prepared
and can be found as Exhibit B of the
FCC’s Second Report and Order and
Further Notice of Proposed Rulemaking,
FCC 24-5, adopted January 26, 2024, at
this link: https://docs.fcc.gov/public/
attachments/FCC-24-26A1.pdf.

Federal Communications Commission.
Katura Jackson,

Federal Register Liaison Officer.

[FR Doc. 2024-06249 Filed 3—22-24; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 671

[Docket No. FTA-2023-0024]
RIN 2132-AB41

Rail Transit Roadway Worker
Protection

AGENCY: Federal Transit Administration
(FTA), Department of Transportation
(DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Transit
Administration (FTA) is proposing
minimum safety standards for rail
transit roadway worker protection
(RWP) to ensure the safe operation of
public transportation systems and to
prevent accidents, incidents, fatalities,
and injuries to transit workers who may
access the roadway in the performance
of work. This NPRM would apply to rail
transit agencies (RTAs) covered by the
State Safety Oversight (SSO) program,
SSO agencies (SSOAs), and rail transit
workers who access the roadway to
perform work. It would set minimum
standards for RWP program elements,
including an RWP manual and track
access guide; requirements for on-track
safety and supervision, job safety
briefings, good faith safety challenges,
and reporting unsafe acts and
conditions and near-misses;
development and implementation of
risk-based redundant protections for
workers; and establishment of RWP
training and qualification and RWP
compliance monitoring activities. RTAs
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would be expected to comply with these
Federal standards as a baseline and use
their existing Safety Management
System (SMS) processes to determine
any additional mitigations appropriate
to address the level of RWP risk
identified. SSOAs would oversee and
enforce implementation of the RWP
program requirements.

DATES: Comments should be filed by
May 24, 2024. FTA will consider
comments received after that date to the
extent practicable.

ADDRESSES: You may send comments,
identified by docket number FTA—
2023-0024 by any of the following
methods:

e Federal Rulemaking Portal: https://
www.regulations.gov. Follow the
instructions for sending comments.

e Fax:(202) 493—-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery/Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p-m. ET, Monday through Friday, except
Federal holidays.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted without change to https://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov. Background
documents and comments received may
also be viewed at the U.S. Department
of Transportation, 1200 New Jersey Ave.
SE, Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001, between 9
a.m. and 5 p.m. EST, Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
program matters, contact Ms. Margaretta
“Mia” Veltri, Office of Transit Safety
and Oversight, FTA, telephone at (202)
366—5094 or margaretta.veltri@dot.gov.
For legal matters, contact Ms. Emily
Jessup, Attorney Advisor, FTA,
telephone at 202—-366—8907 or emily.
jessup@dot.gov. Office hours are from
8:30 a.m. to 5 p.m., Monday through
Friday, except Federal holidays.
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I. Executive Summary

A. Purpose and Summary of Regulatory
Action

The Federal Transit Administration
(FTA) has adopted the principles and
methods of Safety Management System
(SMS) as the basis for enhancing the
safety of public transportation in the
United States. As part of its internal
SMS, FTA established a Safety Risk
Management (SRM) program to
proactively address safety concerns
impacting the transit industry and to
systematically apply FTA’s statutory
oversight authority to improve the safety
of the nation’s transit infrastructure
through the Public Transportation
Safety Program.

The process follows a five-step
approach: (1) identify safety concerns;
(2) assess safety risk; (3) develop
mitigation; (4) implement mitigation;
and (5) monitor safety performance. As
a result of the first two steps, FTA may
develop and advance appropriate
mitigations to address a safety hazard,
such as proposed safety regulations,
general or special directives, safety
advisories, or technical assistance and
training activities.

In 2019, FTA began piloting the SRM
process to focus on high-priority safety
risks and identified the RWP safety
concern as the second topic for analysis.
Through the SRM process, FTA
conducted a review of the existing
approaches to RWP used by the rail
transit industry. This review shows that
on a national level, these approaches do
not adequately protect transit workers
from rail transit vehicles and other
roadway hazards. As a result, FTA has
determined that a Federal baseline RWP
program is an appropriate mitigation
and is proposing this regulation to
reduce fatalities and serious injury
events involving rail transit workers that
occupy the rail roadway during hours of
operation.

This NPRM would require RTAs
covered by the SSO program under 49
CFR part 674 (Part 674) to implement a
minimum, baseline RWP program to
provide a standardized and consistent
approach to protecting roadway workers

industry-wide, overseen and enforced
by SSOAs. Using the Federal standards
as a baseline, FTA would expect RTAs
to use their existing documented safety
risk management processes to assess the
associated safety risk and, based on the
results of the safety risk assessment,
identify the specific safety risk
mitigations or strategies necessary to
address the safety risk.

This NPRM would prohibit the use of
individual rail transit vehicle detection
as a sole form of protection for workers
on the roadway. It would set
requirements for RTAs to conduct a
safety risk assessment to identify and
establish redundant protections for each
category of work roadway workers
perform on the roadway or track.
Redundant protections may include
procedures, such as foul time and
advance warning systems, and also
physical protections to stop trains in
advance of workers, such as derailers
and shunts. The safety risk assessment
and redundant protections would be
reviewed and approved by the SSOA,
along with other elements of the RTA’s
RWP program.

The safety risk assessment would be
consistent with the RTA’s Agency
Safety Plan and the SSOA’s Program
Standard. RTAs may supplement the
safety risk assessment with engineering
assessments, inputs from the Safety
Assurance process established under 49
CFR 673.27, the results of safety event
investigations, and other safety risk
management strategies and approaches.

To ensure effective implementation
and oversight of the RWP program and
redundant protections, this NPRM also
would specify RWP training and
compliance monitoring activities,
supplemented by near-miss reporting
and SSOA oversight and auditing.

B. Statutory Authority

Congress directed FTA to establish a
Public Transportation Safety Program in
the Moving Ahead for Progress in the
21st Gentury Act (Pub. L. 112-141)
(MAP-21), which was reauthorized by
the Fixing America’s Surface
Transportation (FAST) Act (Pub. L. 114—
94). The Bipartisan Infrastructure Law,
enacted as the Infrastructure Investment
and Jobs Act (Pub. L. 117-58), continues
FTA’s authority to regulate public
transportation systems that receive
Federal financial assistance under
Chapter 53. Title 49 U.S.C. 5329(f)(7)
authorizes FTA to issue rules to carry
out the public transportation safety
program.

Title 49 U.S.C. 5329(b)(2) directs FTA
to develop and implement a National
Public Transportation Safety Plan (NSP)
that includes minimum safety standards
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to ensure the safe operation of public
transportation systems. In 2017, FTA
published its first iteration of the
National Safety Plan which was
intended to be FTA’s primary tool for
communicating with the transit industry
about its safety performance (82 FR
5628). Subsequently, on May 31, 2023,
FTA published a second iteration of the
NSP (88 FR 34917). While the NSP
currently contains only voluntary
standards, as FTA’s safety program has
matured, it is now appropriate for FTA
to propose required minimum standards
for RWP. Pursuant to the Administrative
Procedure Act (5 U.S.C. 553), FTA is
proposing these minimum standards for
public notice and comment through the
rulemaking process.

II. Background Informing FTA’s
Proposals

A. Rail Transit Industry Safety
Performance

Rail transit employees and contractors
who work on the roadway, also known
as roadway workers, face numerous on-
the-job hazards. Working on the
roadway exposes workers to moving rail
transit vehicles and electrified system
components. Weather, including rain,
snow, and heat can create conditions
that cause slips, trips, and falls;
hypothermia; and heat stroke.
Surrounding automobile traffic can limit
the ability to hear trains and warnings
from watchpersons. Tight clearances,
restricted visibility, varying distances
from the track to places of safety, and
the potential need to clear between rail
transit vehicles make tunnels, bridges
and aerial structures, locations with
more than two tracks, and shared-use
roadway (e.g., streets with mixed traffic)
make roadways particularly challenging
work environments. Adjacent
construction and public utilities pose
additional safety challenges. Faster
trains, more frequent headways, and
shorter non-revenue maintenance
windows all increase worker exposure
to the risk of being struck by a train or
electrocuted.

RTAs manage these risks using a
variety of RWP programs, including
systems and approaches designed to
safeguard roadway workers through
rules and procedures, training and
supervision, communication protocols
and technology, and on-track protection.
Many existing RWP programs
implemented by RTAs use elements
from the Federal Railroad
Administration (FRA) RWP regulations
contained in 49 CFR part 214, subpart
C—Roadway Worker Protection,
modified to address the RTA’s unique
operating conditions and requirements.

SSOAs typically review implementation
of these RWP programs as part of their
triennial audits of the RTAs in their
jurisdictions.

Notwithstanding the use of RWP
programs throughout the rail transit
industry, roadway workers continue to
be killed and seriously injured in
roadway safety events. For example, in
October 2022, two roadway workers on
the Port Authority Transit Corporation
(PATCO) roadway were struck and
killed by a PATCO revenue service
vehicle traveling through a close-
clearance area. Preliminary information
indicates the track was not taken out-of-
service as expected, and the incident is
currently under investigation by the
National Transportation Safety Board
(NTSB) (investigation number
RRD23FR001). Roadway worker events
continue to comprise the majority of
transit worker fatalities for RTAs.

This NPRM follows FTA’s review of
safety events involving roadway
workers, dating back to 2008, including
information reported to the National
Transit Database (NTD) and State Safety
Oversight Reporting Tool (SSOR);
investigations completed by NTSB,
including 12 recommendations issued
by NTSB to FTA since 2012 regarding
needed improvements in the RWP
programs administered in the U.S. rail
transit industry; data and information
submitted in response to FTA’s request
for information (RFI) on transit worker
safety (86 FR 53143); and analysis
completed as part of FTA’s internal
Safety Risk Management process.

FTA’s review is also informed by
older information on accidents
involving roadway workers collected
from the NTD and the SSO program
dating back to 1994 and the results of
an inventory of RWP practices used in
the rail transit industry, collected in
2014 in response to FTA’s Safety
Advisory 14—1: Inventory of Practice
and Analysis (https://www.transit.
dot.gov/oversight-policy-areas/safety-
advisory-14-1-right-way-worker-
protection-december-2013). Finally,
FTA considered recommendations from
the Transit Advisory Committee for
Safety (TRACS),* voluntary safety
standards developed by the American
Public Transportation Association

1The Transit Advisory Committee for Safety
(TRACS) was established in 2009 by the U.S.
Transportation Secretary to improve transit safety.
TRACS provides information, advice, and
recommendations on transit safety and other issues
as determined by the Secretary of Transportation
and the FTA Administrator. TRACS’s membership
reflects the geographic, size, and issue diversity
across the transit industry and includes members
from large and small bus and rail operators, state
safety oversight agencies, academia, non-profit
organizations, and labor unions.

(APTA), and the results of research
conducted by the Transit Cooperative
Research Program (TCRP) (see: https://
www.trb.org/Publications/Blurbs/
166925.aspx) and FTA’s Office of
Research, Demonstration and
Innovation (https://www.transit.dot.gov/
research-innovation/fta-standards-
development-program-rail-transit-
roadway-worker-protection-report).

FTA’s review finds that, dating back
to 1994, 52 rail transit workers have
been killed and over 200 workers have
experienced major injuries resulting
from safety events on the roadway,
primarily resulting from collisions with
rail transit vehicles, falls and
electrocution. More detailed data
covering the almost 15-year period
between January 1, 2008 and October
31, 2022 is available from the NTD.
During this time, 22 workers have been
killed and 120 workers seriously injured
in accidents on the roadway. This
equates to approximately 1.5 workers
killed per year and just over eight
workers seriously injured per year.

To ensure FTA’s analysis of existing
RWP practices compares reasonably
similar RWP programs and outcomes,
this analysis, dating back to 2008, which
supports the cost benefit statement for
this proposed NPRM, does not include
incidents occurring in the State of
California, where roadway workers have
been protected by General Order 175-A,
“Rules and Regulations Governing
Roadway Worker Protection provided
by Rail Transit Agencies and Rail Fixed
Guideway Systems” since 2016. While
there is evidence that dozens more
workers are injured less seriously each
year in incidents on the roadway, the
NTD does not provide sufficient detail
on these incidents to support
substantive analysis.

Based on this review, FTA finds that
existing programs used in the rail transit
industry do not adequately mitigate the
risks of placing workers on the roadway.
FTA agrees with NTSB that weaknesses
in current programs leave all RTAs “at
risk for roadway worker fatalities and
serious injuries” (see https://
www.ntsb.gov/safety/safety-recs/
RecLetters/R-13-039-040.pdf). Further,
FTA believes that SSOAs can do more
to oversee and enhance the safety of
roadway workers in their jurisdictions,
in accordance with the SSOAs’
authority under 49 CFR part 674.

Many of the safety events in FTA’s
review primarily or tangentially involve
RWP protections that rely solely on the
ability of the roadway worker to detect
oncoming rail transit vehicles. This
approach is vulnerable to human error,
such as miscalculating sight distance
and generally underestimating the time
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needed for workers to clear tracks. In
many of the events reviewed by FTA,
the roadway workers were not
sufficiently aware of the immediate
hazards they faced when working on the
rail transit roadway. Many of these
events were caused by roadway
workers’ lack of awareness of the
presence or speed of approaching trains;
lack of train visibility in curves or aerial
structures; and the time required to
move to a place of safety. Contributing
to many of these events were the train
operators’ lack of awareness regarding
the roadway workers’ locations and
insufficient time to slow and stop the
trains before striking those workers.

FTA’s review contirms that reliance
on the roadway worker to detect rail
transit vehicles lacks safety redundancy
and does not provide sufficient physical
or procedural protections to ensure
worker safety. Physical redundant
protections are technological or
mechanical interventions that
physically stop a train from striking a
roadway worker, such as a derailer or
shunt in the signal system. Procedural
redundant protections are rules-based
interventions that rely on worker
training and compliance, such as the
use of foul time to clear the track for
workers.

FTA’s review of these safety events
also found that weaknesses in job safety
briefings contributed to these events,
placing roadway workers in situations
where they may not have recognized the
hazards of their work sites or the
requirements of protection. Also,
insufficient training and poor work
scheduling practices left workers
vulnerable to errors of judgement and
fatigue that contributed to poor
decision-making on the roadway.

While FTA’s review finds that the
majority of RWP fatalities and serious
injuries have happened on heavy rail
transit systems, other rail systems,
including light rail and automated
guideways, have also experienced fatal
RWP accidents and serious injuries.
Further, while most of these agencies
have top train speeds in excess of 45
miles per hour, the conditions that make
these events possible are present at all
RTAs nationwide—even those agencies
that provide service at slower speeds,
with single rail cars, or more limited
track configurations.

B. Recommendations From the National
Transportation Safety Board

Since 2008, NTSB has issued 12
safety recommendations to FTA based
on its investigation of rail transit RWP
safety events. These recommendations
focus on the need for Federal regulation,
minimum RWP requirements,

enhancements in job safety briefings,
and RWP training programs for the rail
transit industry. NTSB also has
recommended that RTAs use redundant
protection when workers are on the
roadway. A discussion of roadway
worker safety events that occurred on
the roadway follows below, along with
the relevant NTSB recommendation and
associated FTA action.

On January 26, 2010, a hi-rail
vehicle—a truck or automobile that can
be operated on either highways or
rails—struck and fatally injured two
technicians who were working on the
roadway replacing equipment between
the tracks at the Washington
Metropolitan Area Transit Authority
(WMATA). On June 1, 2012, following
its investigation at WMATA, NTSB
recommended that FTA, “Issue
guidelines to advise transit agencies and
state oversight agencies on how to
effectively implement, oversee, and
audit the requirements of [the SSO
program] using industry best practices,
industry voluntary standards, and
appropriate elements from 49 Code of
Federal Regulations Part 214, Subpart
C—Roadway Worker Protection [sic].
(R-12-34).”

To address this recommendation, FTA
sent each RTA a package of RWP
materials and guidance, including the
results of FTA-sponsored research with
the TCRP of the Transportation
Research Board (TRB) at the National
Academies of Science regarding RWP
and rules compliance. FTA also
provided updates on joint technology
demonstration projects with the
Metropolitan Atlanta Rapid Transit
Authority (MARTA) and the Maryland
Transit Administration (MTA) to
support the piloting and testing of
technology to help alert workers to the
presence of trains and train operators to
the presence of workers on the tracks.
Finally, FTA re-issued an awareness
video, developed in collaboration with
WMATA, New York City Transit, and
Transport Workers Union Local 100 in
response to earlier RWP-related worker
accidents, called “A Knock at Your
Door” (http://www.youtube.com/
watch?v=31XyWpQCWRc). This video is
designed to reinforce the dangers and
challenges of working on the rail transit
right-of-way and now is used by RTAs
in their track safety training programs.

In response to a December 19, 2013,
safety event resulting in two roadway
worker fatalities on the Bay Area Rapid
Transit (BART) system, NTSB issued
two urgent safety recommendations to
FTA, citing concerns that the current
RWP programs in place in the rail
transit industry may not be effective.

NTSB recommended that FTA
immediately:

e Issue a directive to all rail transit
properties requiring redundant
protection for roadway workers, such as
positive train control, secondary
warning devices, or shunting (R—13-39);
and

¢ Issue a directive to require transit
properties to review their wayside
worker rules and procedures and revise
them as necessary to eliminate any
authorization that depends solely on the
roadway worker to provide protection
from trains and moving equipment (R—
13—40).

To respond initially to these urgent
safety recommendations, on December
31, 2013, FTA issued Safety Advisory
14-1: Right-of-Way Worker Protection to
provide guidance to SSOAs and RTAs
on redundant protections for workers.
Safety Advisory 14—1 also requested
information from RTAs and SSOAs
regarding RWP program elements and
level of implementation in the rail
transit industry, as well as assessments
from each RTA documenting the safety
hazards and mitigations in place at their
agencies to protect workers on the
roadway.

FTA’s Safety Advisory 14—1 also
included RWP best practices developed
from the findings of 28 investigations of
rail transit roadway worker fatalities
from 2002 through 2013. Effective
practices in flagging and redundant
protection, roadway work scheduling,
communication rules, and other
practices were detailed in the advisory.
Methods for improving existing
practices, such as rules compliance
testing, job safety briefings and training,
were also detailed to assist transit
agencies in improving their RWP
processes and procedures.

In addition, FTA provided new
resources to assist the SSO program and
States in conducting activities such as
audits, investigations, and inspections
related to Safety Advisory 14-1.
Beginning in Fiscal Year (FY) 2013, FTA
established its grant program for SSOAs
pursuant to 49 U.S.C. 5329(e)(6) and
issued approximately $22 million per
year to States to fund staffing and
training for SSO program managers,
staff, and contractors. FTA has
continued to provide technical
assistance and training to SSOA staff
through the Transportation Safety
Institute, the National Transit Institute,
and a 2018 SSOA workshop session,
including sessions focused on oversight
of RWP program elements.

Further, on September 24, 2014,
NTSB released its Special Investigation
Report on Railroad and Rail Transit
Roadway Worker Protection (SIR 14—
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03). In this report, NTSB identified and
discussed the circumstances of 15
railroad and rail transit worker deaths in
2013 and issued eight additional safety
recommendations to FTA, including
five directly related to proposals in this
NPRM:

¢ Require initial and recurring
training for roadway workers in hazard
recognition and mitigation. Such
training should include recognition and
mitigation of the hazards of tasks being
performed by coworkers (R—14—36);

e With assistance from the FRA and
OSHA, establish roadway worker
protection rules, including requirements
for job briefings (R-14-38);

¢ Once the action specified in Safety
Recommendation R—-14-38 is
completed, update the state safety
oversight program to ensure that rail
transit systems are meeting the safety
requirements for roadway workers (R—
14-39);

e Establish a national inspection
program that specifically includes
roadway worker activities (R—14—40);
and

¢ Revise 49 CFR part 659 to require
all federally funded rail transit
properties to comply with 29parts 1904,
1910, and 1926 (R-14—41).

To respond to these
recommendations, FTA has worked
with the rail transit industry, SSOAs,
and through its internal safety program
regulatory processes to focus action on
needed improvements in RWP safety.
Through guidance, technical assistance,
training, research projects, and now
proposed regulation, transit worker
safety, including RWP safety, has been
a major focus for FTA’s safety program.

On October 30, 2015, FTA staff
participated in developing the APTA
Standard for On-Track System Safety
Requirements, APTA RT-OP-5-21-15,
as part of a cooperative agreement with
the Center for Urban Transportation
Research. This voluntary standard
addresses RWP programs by providing
minimum safety requirements for key
elements noted in NTSB’s Special
Investigation Report on Railroad and
Rail Transit Roadway Worker
Protection.

This standard augments existing
APTA voluntary standards that address
RWP by focusing specifically on the use
and movement of on-track equipment,
which includes hi-rail vehicles and
equipment. This voluntary standard
encourages RTAs to equip all existing
and new on-track equipment with
certain minimum design features such
as automatic change-of-direction alarms;
back up alarms which provide audible
signals; and alarms that are
distinguishable from surrounding

ambient noise, all of which will serve as
secondary warning systems. This
standard also encourages RTAs to
develop operating procedures and
guidance for the use of on-track
equipment in work zone areas and along
the right-of-way.

Additionally, in response to
recommendation R—14-038 and to
further address recommendations R—13—
039 and R-13-040, FTA contributed to
the development of APTA’s 2016
Roadway Worker Protection Program
Requirements Standard, APTA RT-OP-
S-016-11. This voluntary standard
encourages adherence to clear rules and
procedures, appropriate training,
certification and retraining, and regular
monitoring of right-of-way safety
compliance. It also defines minimum
elements in an RTA’s on-track safety
program and emphasizes opportunities
for redundant protection and the use of
advanced worker warning technology.
In January 2017, FTA issued its National
Public Transportation Safety Plan,
which encouraged the adoption of these
voluntary APTA standards.

C. Safety Risk Analysis and Report on
Rail Transit Roadway Worker Protection

In 2019, FTA initiated a safety risk
analysis of the hazards associated with
RWP. FTA conducted this analysis to
determine additional mitigations for
RWP risks as the agency worked to
maintain vigilance in the protection of
transit workers. FTA used the results of
this safety risk assessment to support
the drafting of this NPRM.

In 2021, as part of FTA’s Standards
Development Program, FTA issued
Report No. 0212 on Rail Transit
Roadway Worker Protection. This report
summarized research that reviewed
existing standards and best practices.
The report also developed use cases, a
risk assessment matrix, and high-level
concepts of operations for rail transit
RWP. The research report provided
tools and resources that RTAs may use
to address the safety risks of roadway
workers performing tasks on and
adjacent to rail tracks. By overlaying
emerging technologies with existing
policies and procedures, this report
demonstrated that risk can be reduced
for roadway workers.

As discussed in this report, the use of
a hazard/risk assessment matrix that
incorporates human factors and risk
analyses and considers several use
cases, and the use of secondary RWP
protection devices, may help agencies to
improve RWP. It also demonstrated that
while available RWP technologies
provide additional warning to roadway
workers and train crews, they are not a
primary protection source. Only through

overlaying these technologies with
existing procedures and practices can
RTAs enhance RWP and reduce safety
risk for workers.

D. Transit Worker Safety Request for
Information

In September 2021, FTA published a
request for information in the Federal
Register to solicit information from the
public related to transit worker safety to
inform the regulatory process (86 FR
53143). FTA asked for comment on
current RWP practices in the industry,
including redundant protections and
training, and on minimum requirements
the public expected to see if FTA
pursued Federal requirements for transit
RWP programs. FTA received comments
suggesting that classroom and field
training should be required, RWP
program requirements should be
responsive to modal differences and
differences in operating characteristics,
and suggestions for specific technology
or practices to improve safety (Docket
FTA-2021-0012). The section-by-
section analysis below identifies where
FTA proposals are responsive to these
comments.

E. Summary of Major Provisions

This NPRM would establish
minimum safety standards to protect
transit workers who may access the
roadway in the performance of work.

The NPRM proposes that each RTA
would adopt and implement an RWP
program to improve transit worker
safety that is consistent with Federal
and State safety requirements and
approved by the SSOA. The RWP
program would be documented in a
dedicated RWP manual, which would
include: (1) terminology, abbreviations,
and acronyms used to describe the RWP
program activities and requirements; (2)
RWP program elements; (3) a definition
of RTA and transit worker
responsibilities for the RWP program;
(4) training, qualification, and
supervision required for transit workers
to access the roadway, by labor category
or type of work performed; and (5)
processes and procedures to provide
adequate on-track safety for all transit
workers who may access the roadway in
the performance of their work,
including safety and oversight
personnel.

The RWP manual also would include
or incorporate by reference a track
access guide to support on-track safety.
The track access guide would be based
on a physical survey of the track
geometry and condition of the transit
system.

The RTA would be required to
completely review and update its RWP
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manual not less than every two years.
This includes updates to reflect current
conditions, lessons learned in
implementing the RWP program as
described in the manual, and
information provided by the SSOA and
FTA. RTAs would be required to
conduct a review within two years of
the SSOA’s initial approval of the RWP
manual and not less than every two
years thereafter.

FTA’s proposed rules for Public
Transportation Agency Safety Plans
(PTASP) would also require rail transit
agencies to include or incorporate by
reference in their Agency Safety Plans
(ASPs) the policies and procedures
regarding rail transit workers on the
roadway. The ASP, and any updates to
the ASP, will require approval by a joint
labor-management Safety Committee.
The joint labor-management Safety
Committee may also, as part of its
statutory responsibilities, identify RWP
related safety deficiencies and identify
and recommend risk-based mitigations
or strategies to address RWP hazards
identified in the agency’s safety risk
assessment.

The NPRM would prohibit the use of
any protections that rely solely on the
roadway worker to detect rail transit
vehicles. Each RTA would be required
to conduct a safety risk assessment to
identify redundant protections for all
workers to be included in the RWP
program and manual. Protections would
be based on the category of work being
performed. Tasks demanding more
attention from roadway workers,
including the use of tools and
equipment, based on the results of the
safety risk assessment, likely would
require RTAs to implement greater
levels of protection.

In addition, the NPRM would require
comprehensive job safety briefings, a
good faith safety challenge provision,
and required reporting of near misses.
Formal training and qualification
programs would be required for all
workers who access the roadway. RTAs
also would adopt a program for RWP
program compliance auditing and
monitoring.

SSOAs would be responsible for
approving, overseeing, and enforcing
implementation of the requirements in
the NPRM for each RTA in their
jurisdiction, including the RWP Manual
and supporting training and
qualification programs.

F. Summary of Economic Analysis

This proposed rule, which sets
minimum safety standards for RWP
programs, would benefit roadway
workers by reducing their risk of
fatalities and injuries. To estimate

benefits, FTA analyzed national transit
worker safety data from 2008 to 2020
and identified accidents that would
have been prevented if agencies had
implemented the protections in the
proposed rule. On average, the rule
would prevent an estimated 1.4
fatalities and 3.9 injuries per year,
resulting in annual safety benefits of
$14.2 million in 2021 dollars. To meet
the safety standards, RTAs and SSOAs
would incur an estimated $2.0 million
in start-up costs plus $11.3 million in
ongoing annual costs. The largest
ongoing annual costs are for redundant
worker protections ($5.9 million) and
roadway worker protection training
($4.5 million).

Table ES—1 summarizes the potential
effects of the proposed rule over a ten-
year analysis period from 2023 to 2032.
In 2021 dollars, the rule would have
annualized net benefits of $2.6 million
at a 2 percent discount rate, discounted
to 2023.

TABLE ES—1—SUMMARY OF
EcoNOMIC EFFECTS
[2021 Dollars, discounted to 2023]

Annualized value

Item (2% discount rate)
Benefits .......coeveieeenienne. $13,414,248
Costs ..oeuvenen. 10,848,469

Net Benefits 2,565,779

III. Section-by-Section Analysis
Subpart A—General

671.1 Purpose and Applicability

FTA proposes that this regulation
would apply to RTAs that receive
Federal financial assistance under 49
U.S.C. chapter 53 and to all SSOAs that
oversee the safety of rail fixed guideway
public transportation systems. It also
specifies that this regulation would not
apply to rail systems that are subject to
the safety oversight of the Federal
Railroad Administration.

FTA also proposes to specify that this
regulation applies to transit workers
who access any rail fixed guideway
public transportation system in the
performance of their work. FTA is
proposing this applicability to
encompass the RTAs and SSOAs in its
SSO program and to establish
protections for individuals under the
RTA’s purview as they access the
roadway.

671.3 Policy

FTA proposes that section 671.3(a)
will explain that this regulation
establishes minimum safety standards
for rail transit RWP. FTA proposes that
each RTA and SSOA may prescribe

additional or more stringent rules that
are consistent with this part.

FTA further proposes that section
671.3(b) will explain that FTA has
adopted the use of SMS as the basis for
enhancing the safety of public
transportation. Safety Risk Management
and Safety Assurance, as required in
part 673 of this chapter, form the basis
of a transit agency’s safety risk
identification, assessment, mitigation,
and monitoring programs. As such, FTA
also proposes that any activities
conducted to carry out this Part must be
integrated into the RTA’s SMS required
under part 673 of this chapter.

671.5 Definitions

FTA proposes definitions for terms
used in this part to establish a standard
RWP vocabulary.

This section also includes definitions
of terms used throughout FTA’s safety
program. Some of these terms are
included in FTA’s PTASP NPRM, which
was issued on April 26, 2023 (88 FR
25336). FTA’s intent is for terms to have
the same meaning across the safety
program, and FTA will reconcile
overlapping terms in the appropriate
rulemakings. Readers should refer,
specifically, to the definitions of
“Accountable Executive,” “Equivalent
Entity,” “Near-miss,” ‘“Rail Fixed
Guideway Public Transportation
System,” “Rail Transit Agency,”
“Roadway,” ““Safety event,” ““State
Safety Oversight Agency,” and “Transit
Worker.”

FTA is proposing definitions for this
part that are not found in other parts of
the FTA safety program. FTA is
proposing to define “roadway worker
protection” to mean the policies,
processes, and procedures implemented
by an RTA to prevent safety events for
transit workers who must access the
roadway in the performance of their
work. FTA is proposing “roadway
worker” to mean a transit worker whose
duties involve inspection, construction,
maintenance, repairs, or providing on-
track safety such as flag persons and
watchpersons on or near the roadway or
right-of-way or with the potential of
fouling track. FTA is proposing to
define “fouling a track” to mean the
placement of an individual or an item
of equipment in such proximity to a
track that the individual or equipment
could be struck by a moving rail transit
vehicle or on-track equipment and to
further explain that any time an
individual or equipment is within the
track zone, it is fouling the track.

FTA is proposing to define “ample
time” to mean the time necessary for a
roadway worker to be clear of the track
zone or in a place of safety 15 seconds
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before a rail transit vehicle moving at
the maximum authorized speed on that
track could arrive at the location of the
roadway worker. As with the other
requirements of this proposed
regulation, FTA anticipates that some
RTAs will exceed FTA’s minimum
requirements. In this case, FTA is
proposing minimum ample time of 15
seconds to provide a baseline of safety
that includes clearing the track zone or
being in a place of safety. It is FTA’s
intent with this proposal to ensure that
roadway workers receive adequate time
to move sufficiently clear of moving
vehicles or equipment determined not
only by the amount of time needed to
move physically off the tracks but also
by the amount of time needed in that
specific location to be sufficiently clear
of moving vehicles.

FTA is proposing to define “place of
safety’”” to mean a place an individual or
individuals can safely occupy outside
the track zone, sufficiently clear of any
rail transit vehicle, including any on-
track equipment, moving on any track.
FTA is proposing to define “track zone”
to mean an area identified by transit
workers where a person or equipment
could be struck by the widest
equipment that could occupy the track
and typically is an area within six feet
of the outside rail on both sides of any
track.

FTA is also proposing to define
“individual rail transit vehicle
detection” to mean a process by which
a lone worker acquires on-track safety
by visually detecting approaching rail
transit vehicles and leaving the track in
ample time. FTA is proposing to define
“on-track safety”” to mean a state of
freedom from the danger of being struck
by a moving rail transit vehicle or other
equipment as provided by operating and
safety rules that govern track occupancy
by roadway workers, other transit
workers, rail transit vehicles, and on-
track equipment.

Finally, FTA is proposing to define
“minor tasks” to mean those tasks
performed without the use of tools
during the execution of which a
roadway worker or other transit worker
can visually assess their surroundings at
least every five seconds for approaching
rail transit vehicles and that can be
performed without violating ample
time. This definition is part of FTA’s
proposal to identify appropriate
redundant protections for individuals
engaged in tasks that require varying
levels of attention. FTA is proposing to
define “redundant protection” to mean
at least one additional protection
beyond individual rail transit vehicle
detection to ensure on-track safety for
roadway workers and that redundant

protections may be procedural,
physical, or both.

FTA is also proposing definitions for
“equivalent protection,” “‘flag person,”
“foul time protection,” “job safety
briefing,” “lone worker,” “maximum
authorized speed,” “qualified,” “rail
transit vehicle approach warning,”
“roadway maintenance machine,”
“roadway work group,” “roadway
worker in charge,” “RWP manual,”
“sight distance,” “track access guide,”
“watchperson,” “working limits,” and
“work zone.”

Subpart B—RWP Program and Manual

This subpart proposes minimum
requirements for the RWP program,
which must be adopted and
implemented by each RTA. This subpart
also proposes minimum requirements
for the RWP manual. Similar to the
relationship between the Agency Safety
Plan and the SMS required by the
PTASP regulation, the RWP manual
documents the mechanisms by which
the RTA will carry out its RWP program.

671.11 RWP Program

Section 671.11(a) proposes that each
RTA must adopt and implement an
RWP program designed to improve
transit worker safety and that this
program must be consistent with
Federal and state requirements.

Section 671.11(b) proposes that the
RWP program must include an RWP
manual, described further in proposed
section 671.13, and all of the RWP
program elements described in
proposed subpart D of this part.

Section 671.11(c) proposes that each
RTA must submit its RWP manual and
subsequent updates to its SSOA for
review and approval, as described in
proposed section 671.25.

671.13 RWP Manual

Section 671.13(a) proposes that the
RTA establish and maintain a separate,
dedicated manual. The creation of this
document as a separate, dedicated
manual reflects FTA’s expectation that
this manual will be a critical safety
component of an RTA’s rail program.
This proposal also reflects FTA’s belief
that separation from other manuals or
documents will grant the RTA greater
flexibility and responsiveness in
updating and amending the RWP
manual as needed.

Section 671.13(b) proposes that the
RWP manual must include the
terminology, abbreviations, and
acronyms used by the RTA to describe
its RWP program activities and
requirements. This proposal reflects
FTA’s expectation that RTAs will
continue use of, or, as necessary, create

standard terminology, abbreviations,
and acronyms used throughout the
agency in relation to RWP.

Section 671.13(c) proposes the list of
required elements that must be
documented in the RWP manual. The
proposed required elements of the
manual include all elements of the RWP
program required in subpart D of this
part and a definition of RTA and transit
worker responsibilities as described in
subpart C of this part. FTA also
proposes that the RWP manual must
document the training, qualification,
and supervision the RTA requires for
transit workers to access the track zone,
by labor category or type of work
performed. Finally, FTA proposes to
require the RWP manual to document
the processes and procedures for all
transit workers who may access the
track zone in the performance of their
work, including safety and oversight
personnel. In addition, FTA proposes
that procedures for SSOA personnel to
access the roadway must conform with
the SSOA’s risk-based inspection
program. By requiring an RWP manual
to contain certain elements, FTA’s
intent is to ensure that all critical
elements of an RWP program are
documented in one manual. FTA
expects this to reduce the potential for
conflicting RWP program directions and
provide a single authoritative source of
RWP program information.

Section 671.13(d) proposes that the
RWP manual must include or
incorporate by reference a track access
guide to support on-track safety. FTA
believes that a track access guide is a
critical element of on-track safety, as
discussed in each subsection below. As
FTA proposes that this guide must be
based on a physical survey of the track
geometry and condition of the track
system, FTA is proposing flexibility for
RTAs to choose to maintain this track
access guide separately from their RWP
manual to allow frequent updates as the
condition of the track system changes.

FTA proposes in section 671.13(d)(1)
that the track access guide includes
locations with limited, close, or no
clearance, including locations that have
size or access limitations. Locations
with size or access limitations may
include but are not limited to, alcoves,
recessed spaces, or other designated
places or areas of refuge or safety. FTA
understands that, although areas of
refuge or safety should not be used in
a way that limits access, such as being
used to store or otherwise house tools,
equipment, or materials, RTAs may use
some of these areas to store or “‘stage”
items used to repair, maintain, or
inspect the roadway. FTA proposes
including these areas in the physical
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survey to ensure roadway workers are
aware of any such areas with access
limitations.

Section 671.13(d)(2) proposes that the
track access guide must also identify
locations with increased rail vehicle or
on-track equipment braking
requirements.

Sections 671.13(d)(2), (3), (4), and (5)
propose that the track access guide must
identify areas with limited visibility,
including locations with reduced rail
transit operator visibility due to weather
conditions; curves with limited or no
visibility; locations with limited or no
visibility due to obstructions or
topography; and all portals with
restricted views. Finally, section
671.13(d)(6) and (7) propose that the
track access guide must identify
locations with heavy outside noise or
other environmental conditions that
impact on-track safety and any other
locations with access considerations.

In section 671.13(e), FTA proposes to
require that the RTA must completely
review and update its RWP manual at
least every two years. FTA proposes that
this includes updates to reflect current
conditions, lessons learned in
implementing the RWP program as
described in the manual, and
information provided by the SSOA and
FTA. FTA proposes that this review and
update occur within two years after the
SSOA’s initial approval of the RWP
manual and not at least every two years
thereafter.

FTA proposes a review and update
cycle of not less than every two years to
ensure that RWP manuals reflect current
RTA conditions, policies and
procedures, and lessons learned. This
cycle is intended to balance the critical
nature of this document and effort to
review and update the same. As the
track access guide must be included or
incorporated by reference in the RWP
manual, FTA’s proposal includes the
requirement that this complete review
and update will include the track access
guide, regardless of whether the guide is
maintained as a separate document from
the RWP manual. Further, in section
671.13(f), FTA requires RTAs to update
both the RWP manual and the track
access guide as soon as is practicable
when a change in RTA conditions
means either document does not reflect
current conditions.

Section 671.13(g) proposes that the
RTA must distribute the RWP manual to
all transit workers who access the
roadway and that the RTA distribute the
revised manual to all transit workers
who access the roadway after each
revision. For RTAs that decide to
maintain the track access guide
separately from the RWP manual, this

proposal includes the requirement that
those RTAs distribute the track access
guide to all transit workers who access
the roadway and distribute the revised
track access guide to all transit workers
after each revision. FTA’s intent is to
ensure that this safety critical
information is disseminated to those
workers who access the roadway.

Subpart C—Responsibilities
FTA is proposing RWP
responsibilities for three distinct

entities: the RTA, transit workers, and
the SSOA.

671.21 Rail Transit Agency

Section 671.21 specifies
responsibilities for the RTA, including
establishing procedures and
requirements for equipment and
protection.

Section 671.21(a) proposes general
requirements for the RTA, the intent of
each is described below. Section
671.21(a)(1) proposes to require the RTA
to establish procedures to provide
ample time and determine appropriate
sight distance based on maximum
authorized track speeds. FTA’s
proposed definition for terms used in
this part can be found in proposed
section 671.5. As previously noted, it is
FTA’s intent with this proposal to
ensure that roadway workers receive
adequate time to move sufficiently clear
of moving vehicles or equipment
determined not only by the amount of
time needed to move physically off the
tracks but also by the amount of time
needed in that specific location to be
sufficiently clear of moving vehicles.

FTA’s proposals reflect the
expectation that RTAs include
considerations for roadway work group
size when making these determinations,
to ensure ample time for all workers to
be sufficiently clear of moving vehicles.
For example, if the nearest place of
safety is not sufficiently large to allow
the entire roadway work group to be
sufficiently clear of moving vehicles, the
RTA must include additional time for
members of the workgroup to access
another location clear of moving
vehicles.

Section 671.21(a)(2) proposes to
prohibit the use of individual rail transit
vehicle detection as the only form of
protection in the track zone. This
proposed prohibition reflects FTA’s
determination that a lone worker may
not be able to reliably detect
approaching rail transit vehicles or
equipment in ample time and, further,
that the safety risk associated with the
practice of individual rail transit vehicle
detection as the only form of protection
in the track zone is unacceptable. This

proposed prohibition also reflects
public input to a September 2021
Request for Information (RFI) on transit
worker safety mitigations including
potential minimum safety standards for
RWP programs. Respondents generally
agreed that the use of individual
detection of rail transit vehicles as the
only method of RWP program did not
adequately address all hazards for
workers.

Sections 671.21(a)(3) and (4) propose
that the RTA must establish procedures
to provide job safety briefings to all
transit workers who enter a track zone
to perform work whenever a rule
violation is observed. This is responsive
both to FTA’s determination that job
safety briefings are a critical component
of roadway safety and to RFI
respondents’ assertion that poor quality
job safety briefings at different
operational and organizational levels
may contribute to safety risk for workers
on the roadway.

Section 671.21(a)(5) proposes that the
RTA must establish procedures to
provide transit workers with the right to
challenge and refuse in good faith any
assignment based on on-track safety
concerns and resolve such challenges
and refusals promptly and equitably.
This is often called a “good faith safety
challenge” or ““good faith challenge.”
FTA’s proposed good faith challenge
process described in section 671.37 is
modelled on and generally consistent
with the existing FRA good faith
challenge. FTA understands that many
RTAs already implement a version of
this procedure and that their version
may encompass more than just on-track
safety concerns. FTA is not proposing
that these RTAs to revise their existing
procedure and process, as long as they
meet the minimums specified here.

Section 671.21(a)(6) proposes that the
RTA must establish procedures to
require the reporting of unsafe acts,
unsafe conditions, and near-misses on
the roadway to the Transit Worker
Safety Reporting Program. This proposal
creates additional safety reporting
requirements for an RTA’s Transit
Worker Safety Reporting Program
established under FTA’s existing PTASP
regulation (49 CFR 673.23(b)). FTA
proposes that an RTA’s Transit Worker
Safety Reporting program must include
mandatory reporting of three major
categories of safety concerns on the
roadway (unsafe acts, unsafe conditions,
and near-misses). This proposed
expansion of an RTA’s safety reporting
program reflects the safety critical
nature of information related to RWP.

Section 671.21(a)(7) proposes to
require the RTA to ensure that all transit
workers who must enter a track zone to
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perform work understand, are qualified
in, and comply with the RWP program.
This proposal reflects industry practice
and is intended to ensure that the RWP
program is sufficiently broad in
application to address all transit
workers who may access a track zone.

Section 671.21(b) requires the RTA to
establish requirements for on-track
safety, including equipment and
protection. This proposal reflects
industry practice. Section 671.21(b)(1)
proposes to require the RTA to establish
requirements for equipment transit
workers must have in order to access the
roadway or track zone. In deference to
the specific equipment different job
functions may require, FTA specifies
that the RTA must establish these
requirements by labor category. FTA’s
intent is to ensure that RTAs establish
minimum basic requirements for
equipment and to encourage RTAs to
consider which positions at their agency
may require additional equipment and
address those requirements accordingly.

Section 671.21(b)(2) proposes to
require RTAs to establish requirements
for credentials that transit workers must
display while on the roadway or in the
track zone. FTA’s examples include a
badge, wristband, or RWP card, but
RTAs may identify alternate forms of
credentialing. FTA proposes that RTAs
must also establish a requirement for
display of credentials such that they are
visible when on the roadway or in the
track zone. A physical indication of an
individual’s qualification to access the
roadway or the track zone is reflective
of industry best practices.

Section 671.21(b)(3) proposes to
require the RTA to establish
requirements for on-track safety,
including protections for emergency
response personnel who must access the
roadway or the track zone. FTA is
proposing this to support the safety of
emergency personnel who need to
access the roadway or track zone in the
performance of their job duties.

Section 671.21(b)(4) proposes to
require the RTA to establish protections
for multiple roadway work groups
within a common area in a track zone.
This proposal is responsive to NTSB
recommendations. FTA’s proposal
reflects its expectation that these
protections include, at a minimum,
information such as, when multiple
work groups are present, who is
considered the roadway worker in
charge, whether one job safety briefing
is sufficient or multiple job safety
briefings must occur, and how track
access is granted and released.

671.23 Transit Worker

Section 671.23 proposes
responsibilities for the transit worker.
FTA is proposing specific
responsibilities for transit workers in
part to respond to common industry
observations that, when regulations
apply only directly to the transit agency,
some transit agencies experience
difficulty ensuring compliance from the
workforce. FTA is also proposing
specific responsibilities for transit
workers as a reflection of the key role
the individual transit worker plays in
ensuring on-track safety. This approach
is consistent with FRA’s requirement for
individual roadway workers in 49 CFR
214.313.

Section 671.23(a) proposes to require
transit workers to follow the
requirements of the RTA’s RWP
program as it applies to their position
and labor category.

Section 671.23(b) proposes to prohibit
transit workers from fouling the track
until they have received appropriate
permissions and redundant protections
have been established as specified in the
RWP manual.

Section 671.23(c) proposes to require
transit workers to understand the
protections that they will use for their
on-track safety while performing the
specific task that requires access to the
roadway or track zone. Further, transit
workers must acknowledge these
protections in writing before they access
the roadway or track zone.

Section 671.23(d) proposes to permit
a transit worker to refuse to foul the
track if the worker makes a good faith
determination that the instructions to be
applied at a job location do not comply
with the RTA’s RWP program or are
otherwise unsafe. This proposal is the
companion to proposed section
671.21(a)(5), which requires RTAs to
provide transit workers the right to
challenge and refuse in good faith any
assignment based on on-track safety
concerns.

Similarly, section 671.23(e) proposes
to require transit workers to report
unsafe acts and conditions and near-
misses related to the RWP program as
part of the RTA’s Transit Worker Safety
Reporting Program. This proposal is the
companion to proposed section
671.21(a)(6).

671.25 State Safety Oversight Agency

Section 671.25 proposes
responsibilities for the SSOA. FTA
proposes to require the SSOA to fulfill
these responsibilities for every RTA
under their jurisdiction. Although not
explicitly stated in this text, SSOAs who
oversee an RTA that operates in a

location that places the RTA under the
jurisdiction of two or more SSOAs must
work cooperatively with the other
SSOAC(s) having jurisdiction as required
under 49 CFR 674.15.

Section 671.25(a) proposes to require
the SSOA to review and approve the
RWP manual and any subsequent
updates for each RTA within their
jurisdiction. This is reflective of the
SSOA’s primary safety oversight
responsibility for such RTAs.

Section 671.25(a)(1) proposes to
require that SSOA approve RWP
program elements within 90 calendar
days of receipt of the program. FTA’s
proposal reflects its expectation that this
amount of time will allow SSOAs to
complete full and detailed reviews of all
program elements commensurate to the
critical role the RWP program plays in
ensuring transit worker safety. FTA
encourages SSOAs and RTAs to
collaborate early and often in the
development of the initial RWP program
to ensure that (1) the SSOA and RTA
can meet their deadlines and (2) the
RWP program developed is sufficient to
ensure transit worker safety.

Section 671.25(a)(2) proposes to
require the SSOA to submit all
approved RWP program elements for
each RTA in its jurisdiction, and any
subsequent updates, to FTA within 30
calendar days of when the SSOA
approves those elements. FTA is
proposing this to ensure it can validate
these safety critical elements.

Section 671.25(b) proposes to require
the SSOA to update its Program
Standard to explain the role of the
SSOA in overseeing the RTA’s
execution of its RWP program. FTA
believes that, as a key safety element of
an SSOA'’s oversight program, the RWP
program must be reflected in the
SSOA’s Program Standard. FTA
encourages SSOAs and RTAs to work
collaboratively on this update in
conjunction with the recommended
collaboration on the initial RWP
program. FTA is proposing this
approach to help SSOAs leverage RTA
experience and vice versa, ultimately
reducing the need for a prolonged RWP
program review and revision process
and strengthening both the RWP
program and the SSOA’s RWP program
oversight.

Section 671.25(c)(1) proposes that the
SSOA conduct an annual audit of the
RTA’s compliance with its RWP
program. FTA’s proposal includes the
requirement that the audit include all
required RWP program elements and be
conducted for each RTA the SSOA
oversees. FTA expects SSOAs to
conduct these audits independently
from any analogous RTA internal audit
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or compliance process. The proposal is
responsive to NTSB recommendations
to require SSOAs to ensure RTAs meet
the safety requirements for roadway
workers.

Section 671.25(c)(2) proposes to
require the SSOA to issue a report with
any findings and recommendations
arising from the audit. FTA proposes
that this report must include, at a
minimum, (1) an analysis of the
effectiveness of the RWP program; (2)
recommendations for improvements, if
necessary or appropriate; and (3)
corrective action plan(s), if necessary or
appropriate. FTA also proposes that the
RTA must be given an opportunity to
comment on any findings and
recommendations. In making this
proposal, FTA expects the SSOA to
exercise judgment and incorporate
changes to the findings or
recommendations when presented with
errors of fact or other reasonable
requests from the RTA. FTA believes
these audit reports will be a valuable
tool for communicating the results of
the SSOA’s audit in a form that supports
communication of these results to the
RTA and, ultimately, resolution of any
findings and incorporation of any
recommendations as appropriate.
Regarding the proposed requirement
that SSO audit reports of the RWP
program include corrective action plans
if necessary or appropriate, FTA
proposes that SSOAs and RTAs will
follow processes established in part 674
for requiring, developing, approving,
and executing corrective action plan(s)
related to the RWP program audit.

FTA proposes that the analysis of the
effectiveness of the RWP program
included in the report must include a
review of (1) all RWP-related events
over the period covered by the audit; (2)
all RWP-related reports made to the
Transit Worker Safety Reporting
Program over the period covered by the
audit; (3) all documentation of instances
where a transit worker(s) has challenged
and refused in good faith any
assignment based on on-track safety
concerns and documentation on the
resolution; (4) an assessment of the
adequacy of the track access guide
required in section 671.13(d), including
whether the guide reflects current track
geometry and conditions; (5) a review of
training and qualification records for
transit workers who must enter a track
zone to perform work; (6) a
representative sample of written job
safety briefing confirmations as
described in sections 671.33(b)(2) and
(3); and (7) a review of the RWP
compliance monitoring program as
described in section 671.43.

Subpart D—Required RWP Program
Elements

FTA is proposing the following
minimum RWP program element
requirements: roadway worker in
charge, job safety briefings,
requirements for lone workers, good
faith safety challenges, risk-based
redundant protections, an RWP training
and qualification program, and an RWP
compliance monitoring program.

671.31 Roadway Worker in Charge

Section 671.31(a) proposes that the
RTA must designate one roadway
worker in charge for each roadway work
group whose duties require fouling a
track. FTA proposes that the roadway
worker in charge must be qualified
under the training and qualification
program specified in proposed section
671.41 and is responsible for the on-
track safety for all members of the
roadway work group. This means that
FTA expects the individual assigned as
the roadway worker in charge to serve
only the function of maintaining on-
track safety for all members of their
roadway work group and to perform no
other unrelated job function. RTAs may
designate a general roadway worker in
charge or may designate a roadway
worker in charge specifically for a
particular work situation.

Section 671.31(b) proposes that the
RTA must ensure the roadway worker in
charge provides a job safety briefing to
all roadway workers before any member
of the roadway work group fouls a track.
Additionally, FTA proposes that the
roadway worker in charge must provide
an updated job safety briefing before the
on-track safety procedures change
during the work period and
immediately after any observed
violation of on-track safety procedures
before track zone work continues.

FTA understands that emergencies
may occur such that roadway workers in
charge may not be able to provide
updated job safety briefings of changes
to on-track safety. Therefore, FTA
proposes section 671.31(b)(2) to specify
that, in the event of an emergency, any
roadway worker who cannot receive the
updated job safety briefing in advance of
a change to on-track safety procedures,
must be removed from the roadway and
must not return until on-track safety is
re-established, and they have been given
an updated job safety briefing.

FTA’s proposals regarding job safety
briefings largely reflect industry practice
and propose explicitly requiring
updated job safety briefings to address
common situations where the on-track
safety procedures change during a work
period and to immediately respond to

observed violations of on-track safety
procedures.

671.33 Job Safety Briefing

Section 671.33 proposes specific
requirements for job safety briefings.
This proposal is responsive to NTSB
safety recommendations about
establishing requirements for job safety
briefings and is consistent with FRA
requirements.

Section 671.33(a) reiterates the
proposed requirements that the RTA
must ensure the roadway worker in
charge provides any roadway worker
who must foul a track with a job safety
briefing prior to fouling the track, every
time the roadway worker fouls the track.

Section 671.33(b) proposes the
required minimum elements, as
appropriate, of the job safety briefing
that the roadway worker in charge must
provide. FTA proposes the “as
appropriate” language because not all of
the elements may be relevant to each
rail transit system. This proposal
includes (1) a discussion of the nature
of the work to be performed and the
characteristics of the work, and includes
work plans for instances where multiple
roadway worker groups are working
within a single area. FTA expects this to
also include any relevant information
for multiple roadway worker groups
working in adjacent areas; (2) a
discussion of the established working
limits; (3) identification of any hazards
involved in performing the work; (4)
information on how track safety is being
provided for each track identified to be
fouled and identification and location of
key personnel, such as a watchperson
and the roadway worker in charge; (5)
instructions for each on-track safety
procedure to be followed, including
appropriate flags and flag placement,
placement; (6) roles and responsibilities
for communication for all transit
workers involved in the work,
responsive to NTSB recommendations;
(7) safety information about any
adjacent track and identification of the
roadway maintenance machines or on-
track equipment that may foul adjacent
tracks; (8) information on how to access
the roadway worker in charge and
instructions for alternative procedures
in the event that the roadway worker in
charge becomes inaccessible to members
of the roadway work group; (9) personal
protective equipment required for the
work to be performed; (10) designated
place(s) of safety; and (11) the means for
determining how ample time will be
provided.

FTA’s intent is that the proposed
discussion of the nature and
characteristics of the work includes any
relevant information for multiple
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roadway worker groups working in
adjacent areas. The proposals that the
job safety briefing include instructions
for each on-track safety procedure to be
followed and the role and
responsibilities for communication for
all transit workers involved in the work
are responsive to NTSB
recommendations.

Section 671.33(b)(10) proposes that
the job safety briefing must identify
designated place(s) of safety. FTA
intends that the identified designated
place(s) of safety will be sufficient for
the number of transit workers in the
roadway work group. This proposal
reflects FTA’s understanding that such
designated places of safety must be
accessible and clear of debris, tools,
equipment, or any other material that
hinders the ability to access and occupy
the space. While not part of the
proposal, FTA’s expectation is that,
where multiple work groups occupy
overlapping or adjacent work locations,
the associated roadway workers in
charge coordinate to ensure their job
safety briefings identify designated
place(s) of safety sufficient for the
combined number of transit workers in
the roadway work group.

Section 671.33(c) proposes that, to
complete a job safety briefing, the
roadway worker in charge must confirm
that each roadway worker understands
the on-track safety procedures and
instructions, each roadway worker
acknowledges the briefing and accepts
the required personal protective
equipment in writing, and the roadway
worker in charge verifies in writing each
roadway worker’s understanding and
written acknowledgment of the briefing.

Section 671.33(d) proposes that, if
there is any change in the scope of work
or roadway work group after the initial
job safety briefing, or if a violation of
on-track safety is observed, a follow-up
job safety briefing must be conducted.
This follow-up safety briefing must be
completed before any member of the
work group reenters the roadway.

671.35 Lone Worker

FTA proposes section 671.35 to
address common industry and NTSB
concerns and recommendations about
the practice of permitting a single
person to foul the track. Specifically,
FTA proposes to allow RTAs to
authorize lone workers to perform
limited duties that require fouling a
track only under the following
circumstances: (1) the lone worker must
be qualified as both as a roadway
worker in charge and as a lone worker
following the RTA’s RWP training and
qualification program; (2) the lone
worker may perform only routine

inspection or minor tasks and move
from one location to another, may only
access locations defined in the track
access guide as appropriate for lone
workers, and may not use power tools;
and (3) the lone worker may not use
individual rail transit vehicle detection
as the only form of on-track safety. The
proposal that lone workers may not use
individual rail transit vehicle detection
is a form of on-track safety is responsive
to NTSB recommendations on lone
workers. These proposed restrictions
reflect the exponential increase in safety
risk presented by workers fouling the
track as individuals rather than as part
of a roadway work group while
respecting that certain job functions
may be performed safely under these
restrictions as a lone worker.

Section 671.35(b) proposes that each
lone worker must communicate with a
supervisor or other designated transit
worker to receive an on-track safety
briefing consistent with proposed
section 671.33(b) prior to fouling the
track. FTA proposes that this briefing
must include a discussion of the
planned work activities and the
procedures they will use to establish on-
track safety. FTA also proposes that the
lone worker must acknowledge and
document the job safety briefing in
writing.

671.37 Good Faith Safety Challenge

Section 671.37(a) proposes that the
RTA must document its procedures that
it provides to roadway workers the right
to challenge and refuse in good faith any
RWP assignment they believe is unsafe
or would violate the RTA’s RWP
program. FTA proposes in section
671.37(b) that this written procedure
must include methods or processes to
ensure prompt and equitable resolution
of any challenges and refusals made.
Section 671.37(c) proposes that the
written procedure must require the
roadway worker to provide a
description of the safety concern
regarding on-track safety and that the
roadway worker issuing a good faith
safety challenge must remain clear of
the roadway or track zone until the
challenge and refusal is resolved. This
process reflects common industry
practice and provides a mechanism for
transit workers, who often are the most
familiar with the particular needs and
hazards related to their specific job
tasks, to appropriately address unsafe
situations.

671.39 Risk-Based Redundant
Protections

Section 671.39(a) proposes
requirements for RTAs to identify and
provide redundant protections for each

category of work roadway workers
perform on the roadway or track. This
section also proposes to require the
establishment of redundant protections
to ensure on-track safety for multiple
roadway work groups within a common
area. This proposal is responsive to
NTSB recommendations for FTA to
require the use of redundant
protections.

Section 671.39(b) proposes that the
RTA must use the appropriate Safety
Risk Management of its SMS established
in part 673 to assess safety risk and
establish mitigations in the form of
redundant protections. This section
proposes that the RTA must use the
methods and processes established
under part 673 to establish redundant
protections for each category of work
performed by roadway workers on the
rail transit system, including workers, to
the extent that lone workers are
permitted under the agency’s RWP
program. This proposal reflects FTA’s
adoption of the principles of SMS as the
mechanism for ensuring transit safety.

In section 671.39(b)(1), FTA proposes
that this safety risk assessment must be
consistent with the RTA’s Agency
Safety Plan and the SSOA’s Program
Standard. In section 671.39(b)(2), FTA is
proposing that RTAs may supplement
the safety risk assessment with
engineering assessments, inputs from
the Safety Assurance process
established in part 673, the results of
safety event investigations, and other
safety risk management strategies and
approaches.

Section 671.39(b)(3) proposes that the
RTA must review and update the safety
risk assessment at least every two years.
This proposal is intended to ensure that
the safety risk assessment reflects
current conditions, lessons learned from
safety events, actions the RTA has taken
to address reports of unsafe acts and
conditions and near-misses, and the
results of the agency’s monitoring of
redundant protection effectiveness.

Section 671.39(b)(4) proposes that the
SSOA may identify and require the RTA
to implement alternate redundant
protections based on the RTA’s unique
operating characteristics and
capabilities. These redundant
protections may supplant or be
implemented alongside the RTA’s
identified redundant protections.

Section 671.39(c) proposes that the
RTA must identify redundant
protections for roadway workers
performing different categories of work
on the roadway and within track zones.
This flexibility is intended to reflect the
wide range of activities conducted on
the roadway and to provide the
opportunity for RTAs to ‘“right size”



20616

Federal Register/Vol. 89, No. 58/Monday, March 25, 2024 /Proposed Rules

protections based on the safety risk
associated with different categories of
work. This proposal would require
RTAs to establish and layer redundant
protections commensurate with the
work being performed. FTA proposes
that RTAs, at a minimum, identify
redundant protections for the following
categories of work, as appropriate: (1)
roadway workers moving from one track
zone to another; (2) roadway workers
performing minor tasks; (3) roadway
workers conducting visual inspections;
(4) roadway workers using hand tools,
machines, or equipment to test track
system components or conduct non-
visual inspections; (5) roadway workers
using hand tools, machines, or
equipment in performing maintenance,
construction, or repairs; and (6) lone
workers, to the extent that lone workers
are permitted by the RTA’s RWP
program, accessing the roadway or track
zone or performing visual inspections or
minor tasks.

Section 671.39(d)(1) proposes that
redundant protections may be
procedural or physical. FTA has
proposed definitions for each kind of
protection as it is likely that RTAs will
use a mix of procedural and physical
redundant protections to ensure on-
track safety. Allowing both physical and
procedural redundant protections is
responsive to RFI respondents, the
majority of whom recommended that
FTA allow both physical and redundant
protections for workers on the roadway.

Section 671.39(d)(2) proposes
example redundant protections. FTA is
not proposing an explicit set of
redundant protections; rather, FTA
proposes that RTAs and SSOAs may use
any of the redundant protections listed
in this paragraph or identify, using the
agency’s Safety Risk Management
process, redundant protections suitable
to the specific circumstance under
which they will be used.

Section 671.39(d)(3) proposes that
redundant protections for lone workers
must include, at a minimum, foul time
or an equivalent protection approved by
the SSOA.

671.41 RWP Training and
Qualifications

Section 671.41(a) proposes the general
requirement for an RTA to adopt an
RWP training program. This proposal is
responsive to NTSB recommendations.
Section 671.41(a)(1) proposes that the
training program must address all
transit workers responsible for on-track
safety by position. This proposal
includes, but is not limited to, roadway
workers, operation control center
personnel, rail transit vehicle operators,
operators of on-track equipment and

roadway maintenance machines, and
any other transit workers who play a
role in providing on-track safety or
fouling a track for the performance of
work as transit workers who must be
addressed by the RWP training program.

Section 671.41(a)(2) proposes that a
transit worker must complete the RWP
training program for the relevant
position before the RTA may assign that
transit worker to perform the duties of
a roadway worker; to oversee or
supervise access to the track zone from
the operations control center; or to
operate vehicles, on-track equipment,
and roadway maintenance machines on
the rail transit system.

Section 671.41(a)(3) proposes that the
RWP training program must address
RWP hazard recognition and mitigation.
This proposal is responsive to an NTSB
recommendation to require initial and
recurring training for roadway workers
in hazard recognition and mitigation.
This section also specifies that the
training program must address lessons
learned through the results of
compliance testing, near-miss reports,
reports of unsafe acts or conditions, and
feedback received on the training
program.

Section 671.41(a)(4) proposes that the
RWP training program must include
both initial and refresher training by
position and that refresher training must
occur every two years at a minimum.

Section 671.41(a)(5) proposes that the
RTA must review and update its RWP
program not less than every two years.
FTA proposes that this includes
incorporating lessons learned in
implementing the RWP program and
information provided by the SSOA and
FTA. FTA also proposes that the review
and update process must include an
opportunity for roadway worker
involvement, to ensure potentially
valuable safety information from
workers executing tasks on the roadway
can be collected and incorporated into
the safety training program.

Section 671.41(b) proposes the
required elements of the RWP training
program. FTA is proposing these
elements based on industry best
practices and best practices for adult
learners.

Section 671.41(b)(1) proposes that the
RWP training program must include
interactive training that provides the
opportunity for workers to ask the RWP
trainer questions and for workers and
trainers to raise and discuss RWP issues.
FTA proposes that the initial training
must include experience in a
representative field setting such that the
initial training may not be classroom-
only. FTA also proposes that both the
initial and refresher training must

include worker demonstrations and
trainer assessments of the worker’s
ability to comply with RWP
instructions.

Section 671.41(c) proposes minimum
contents for the RWP training program.
FTA proposes that the RWP training
program include at a minimum: (1) how
to interpret and use the RTA’s RWP
manual; (2) how to use the RTA’s good
faith challenge process; (3) how to make
reports on unsafe acts, unsafe
conditions, and near misses through the
RTA’s Transit Worker Safety Reporting
Program and the mandatory duty to
make such reports; (4) track zone
recognition and an understanding of the
space around the tracks within which
on-track safety is required, including
use of the track access guide; (5) the
functions and responsibilities of all
transit workers involved in on-track
safety, by position; (6) proper
compliance with on-track safety
instructions; (7) signals and directions
given by watchpersons, and the proper
procedures to implement upon
receiving a rail transit vehicle approach
warning from a watchperson; (8) the
hazards associated with working on or
near rail transit tracks, including
traction power, if applicable; (9) rules
and procedures for redundant
protections identified under section
671.37 and how they are applied to
RWP; and (10) how to safely cross rail
transit tracks in yards and on the
mainline. These minimum proposed
elements reflect industry best practice
and provide a baseline for safety on the
roadway.

Section 671.41(d) proposes
specialized minimum training and
qualifications for transit workers with
additional responsibilities for on-track
safety. FTA is proposing additional
training for transit workers serving the
function of watchpersons, flag persons,
lone workers, roadway workers in
charge, and any other transit workers
with responsibilities for establishing,
supervising, and monitoring on track
safety. FTA proposes that this training
must cover the content and application
of the additional RWP program
requirements carried out by the relevant
position(s). FTA also proposes that this
additional training must also address
the relevant physical characteristics of
the RTA’s system where on-track safety
may be established.

Similar to the general RWP training
program, FTA proposes that this
specialized training must include
demonstration and assessment of the
transit worker’s ability to perform these
additional responsibilities. FTA
proposes that refresher training on these
additional responsibilities must occur at
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least every two years. This proposal
reflects the critical safety role these
transit workers have in establishing,
supervising, and monitoring on track
safety.

Section 671.41(e) proposes that the
RTA must ensure that those transit
workers providing RWP training are
qualified and have active RWP
certification at the RTA. This proposal
is intended to ensure that RTAs are
providing effective RWP training.
Section 671.41(e) further proposes that,
at a minimum, the RTA must consider:
(1) a trainer’s experience and knowledge
of effective training techniques in the
chosen learning environment; (2) a
trainer’s experience with the RTA RWP
program; (3) a trainer’s knowledge of the
RTA RWP rules, operations, and
operating environment, including
applicable operating rules; and (4) a
trainer’s knowledge of the training
requirements specified in this part.
FTA’s intent with this proposal is to
ensure that trainers providing RWP
program training have the capacity to
deliver effective training in the learning
environment used at the agency; are
experienced with the specifics of the
RTA’s individual RWP program, the
RTA’s rules, operations, and operating
environment; and are knowledgeable
about FTA’s requirements for RWP
program training.

671.43 RWP Compliance Monitoring
Program

Section 671.43 proposes that the RTA
must develop and implement a program
to monitor its own compliance with the
requirements specified in its RWP
program. This monitoring program is
consistent with Safety Assurance
principles and is intended to ensure
consistent and effective RWP program
implementation. FTA proposes that this
program must include, at a minimum,
inspections, observations, and audits
consistent with the safety performance
monitoring and measurement practices
established in the RTA’s Agency Safety
Plan and the SSOA’s Program Standard.

Section 671.43(b)(1) further proposes
that the RTA must provide monthly
reports to the SSOA documenting the
RTA’s compliance with and sufficiency
of the RWP program and section
671.43(b)(2) specifies that the RTA must
provide an annual briefing to the
Accountable Executive and the Board of
Directors, or equivalent entity, regarding
the performance of the RWP program
and any identified deficiencies
requiring corrective action.

Subpart E—Recordkeeping

671.51 Recordkeeping

FTA proposes recordkeeping
requirements related to the RWP
program in keeping with the
recordkeeping requirements established
in part 673, which requires transit
agencies to maintain document related
to SMS implementation and the results
of SMS processes and activities. As
discussed above, an RWP program is a
key element of Safety Risk Management
and Safety Assurance in an RTA’s SMS.

Section 671.51(a) proposes that the
RTA must maintain the documents that
set forth its RWP program, documents
related to the implementation of its
RWP program, and documentation of
the results from the procedures,
processes, assessments, training, and
activities specified in this part for the
RWP program.

Section 671.51(b) proposes that the
RTA must maintain records of its
compliance with this requirement,
including transit worker RWP training
and refresher training records, for a
minimum of three years after the
individual record is created.

Finally, Section 671.51(c) specifies
that the RTA must make these
documents available upon request by
FTA or other Federal entity, or an SSOA
having jurisdiction.

IV. Regulatory Analyses and Notices

Executive Order 12866 (‘‘Regulatory
Planning and Review”), as
supplemented by Executive Order
13563 (“Improving Regulation and
Regulatory Review”’) and Executive
Order 14094 (“Modernizing Regulatory
Review”), directs Federal agencies to
assess the benefits and costs of
regulations, to select regulatory
approaches that maximize net benefits
when possible, and to consider
economic, environmental, and
distributional effects. It also directs the
Office of Management and Budget
(OMB) to review significant regulatory
actions, including regulations with
annual economic effects of $200 million
or more. OMB has determined that the
proposed rule is not significant within
the meaning of Executive Order 12866
and has not reviewed it under that
order.

Overview and Need for Regulation

FTA has determined that unsafe
practices and conditions place rail
transit workers at risk of being killed or
seriously injured while performing work
on the roadway. According to data
collected by FTA, roadway worker
accidents have caused more transit
worker fatalities than any other type of

safety event. Since 1994, 52 rail transit
workers have been killed and over 200
workers have experienced major injuries
from roadway safety events, primarily
from collisions with rail transit vehicles,
falls, and electrocution. From January 1,
2008, to October 31, 2022, 22 workers
have been killed and 120 workers
seriously injured in roadway accidents.
Currently, there are no Federal
regulations or standards governing rail
transit worker RWP, despite
recommendations from NTSB and
TRACGS.

The proposed rule would establish
RWP program standards for rail transit
agencies in all states. The rule would
establish minimum baseline standards
and require risk-based redundant
protections, defined as protections
outside of the employee’s individual
ability to detect a train and move to a
place of safety, such as shunts or
derailers, for rail transit roadway
workers occupying the rail roadway
during hours of operations. The rule
would require transit agencies to do the
following:

1. Set minimum standards for RWP
program elements, including an RWP
manual and track access guide.

2. Meet requirements for on-track
safety and supervision, job safety
briefings, good faith safety challenges,
and reporting unsafe acts and
conditions and near-misses.

3. Develop and implement risk-based
redundant protections for workers.

4. Establish RWP training,
qualification, and compliance
monitoring