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Fiscal Year 2003 Contract Award
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What GAO Found

Agencies used sole-source or limited competition approaches to issue new
reconstruction contracts, and when doing so, generally complied with
applicable laws and regulations. Agencies did not, however, always comply
with requirements when issuing task orders under existing contracts. For
new contracts, the law generally requires the use of full and open
competition, where all responsible prospective contractors are allowed to
compete, but permits sole-source or limited competition awards in specified
circumstances, such as when only one source is available or to meet urgent
requirements. All of the 14 new contracts GAO examined were awarded
without full and open competition, but each involved circumstances that the
law recognizes as permitting such awards. For example, the Army Corps of
Engineers properly awarded a sole-source contract for rebuilding Iraq’s oil
infrastructure to the only contractor that was determined to be in a position
to provide the services within the required time frame. The Corps
documented the rationale in a written justification, which was approved by
the appropriate official. The U.S. Agency for International Development
properly awarded seven contracts using limited competition. The
Department of State, however, justified the use of limited competition by
citing an authority that may not be a recognized exception to competition
requirements, although a recognized exception could have been used.

There was a lesser degree of compliance when agencies issued 11 task
orders under existing contracts. Task orders are deemed by law to satisfy
competition requirements if they are within the scope, period of
performance, and maximum value of a properly awarded underlying
contract. GAO found several instances where contracting officers issued
task orders for work that was not within the scope of the underlying
contracts. For example, to obtain media development services and various
subject matter experts, the Defense Contracting Command-Washington
placed two orders using a management improvement contract awarded
under the General Services Administration’s schedule program. But neither
of the two orders involved management improvement activities. Work under
these and other orders should have been awarded using competitive
procedures or, due to the exigent circumstances, supported by a justification
for other than full and open competition.

The agencies encountered various contract administration challenges during
the early stages of the reconstruction effort, stemming in part from
inadequate staffing, lack of clearly defined roles and responsibilities,
changing requirements, and security constraints. While some of these issues
have been addressed, staffing and security remain major concerns.
Additionally, the Army and its contractors have yet to agree on key terms
and conditions, including the projected cost, on nearly $1.8 billion worth of
reconstruction work that either has been completed or is well under way.
Until contract terms are defined, cost risks for the government remain and
contract cost control incentives are likely to be less effective.
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Scope and
Methodology

June 1, 2004
Congressional Committees

The United States, along with its coalition partners and various
international organizations and donors, has embarked on a significant
effort to rebuild Iraq in the aftermath of the war that replaced that
country’s regime. Since April 2003, Congress has appropriated more than
$20 billion to support rebuilding efforts such as restoring Iraq’s oil and
electric infrastructures; reconstituting Iraq’s national army and local police
forces; assisting in developing a market-based economy; and improving
the country’s health, education, and medical services. The Coalition
Provisional Authority (CPA), an entity established to manage Iraqi affairs
on a temporary basis, is overseeing the rebuilding effort. This complex
undertaking, which is occurring in an unstable security environment and
under significant time constraints, is being carried out largely through
contracts with private-sector companies.

Given the widespread congressional interest in ensuring that
reconstruction contracts are awarded properly and administered
effectively, we initiated a review of the contracts awarded to rebuild Iragq.
Our review focused on reconstruction-related contract actions by the
Department of Defense (DOD) (primarily the U.S. Army, including the
Army Corps of Engineers), the U.S. Agency for International Development
(USAID), and the Department of State through September 30, 2003. Many
of these contract actions were awarded on behalf of the CPA, especially by
the Army, which acted as the CPA’s executive agent. Our objectives were
to (1) determine whether agencies had complied with applicable laws and
regulations governing competition in awarding new contracts and issuing
task orders under existing contracts, and (2) evaluate agencies’ initial
efforts in carrying out contract administration tasks.

We reviewed reconstruction contracts that had been funded, in whole or
in part, with U.S. appropriated funds. We focused our review on new
contracts, modifications, task orders under existing contracts, and
contract actions using the General Services Administration’s (GSA) federal
supply schedule program as of September 30, 2003. We did not review
contracts that were funded entirely with international or Iraqi national
funds, such as funds seized after the 1991 Gulf War or funds that were
discovered during Operation Iraqi Freedom in 2003. We also did not
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review contracts or task orders that were used only for support of military
operations or grants and cooperative agreements awarded to international
or nongovernmental organizations. We continue to evaluate various issues
related to military operations and the progress in rebuilding Iraq under
separate reviews.'

To determine the number of reconstruction contract actions, the types of
contract actions, the procedures used to make the awards, and the funding
sources, we requested information from each of the principal
organizations responsible for rebuilding activities in Iraq: the CPA the
Office of the Secretary of Defense, the Department of the Army, the Army
Corps of Engineers, USAID, and the Departments of State and Justice. To
verify the information provided, we requested copies of each contract
action issued as of September 30, 2003, and corrected the information
provided as appropriate. Agency officials could not provide the contract
files for a limited number of small-dollar contracts awarded during the
early stages of the reconstruction effort. To determine the amount
obligated for reconstruction, we primarily used the obligation data
recorded in the contracts. We also reviewed the data maintained by the
agencies’ budget offices and information reflected in the Office of
Management and Budget’s (OMB) quarterly status reports. To obtain
information on contract activities since September 2003, we interviewed
CPA and agency officials, attended industry day conferences, and
reviewed solicitations and other relevant agency documents.

To determine whether agencies had complied with applicable laws and
regulations governing competition when awarding contracts and issuing
task orders, we reviewed the requirements of the Competition in
Contracting Act (CICA) of 1984 and other relevant laws and regulations.
We judgmentally selected 25 contract actions, consisting of 14 new
contracts awarded using other than full and open competition and 11 task
orders issued under existing contracts. These 25 contract actions
represented about 97 percent of the total dollars obligated for
reconstruction through September 30, 2003. New contracts accounted for
nearly 80 percent of this spending.

' For example, we testified on efforts to identify and recover assets of the former regime
and return them to the Iraqi people. See Recovering Iraq’s Assets: Preliminary
Observations on U.S. Efforts and Challenges, GAO-04-579T (Washington, D.C.: Mar. 18,
2004).
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We selected the 25 contracts or task orders based on various factors. We
focused on high-dollar value contracts and task orders, and on contracts
awarded using other than full and open competitive procedures. We also
considered whether audits by the DOD or USAID Inspectors General were
under way. Overall, the 25 contracts or task orders consisted of the
following:

« the largest contract awarded and the 4 largest task orders, by dollar
value, issued to support CPA operations;

* 9 contracts awarded and 1 task order issued by USAID, as well as
1 task order issued under an Air Force contract to provide logistical
support for USAID-managed efforts;

» 2 contracts awarded and 4 task orders issued by the Army Corps of
Engineers and the Army Field Support Command to help restore Iraq’s
oil or electrical infrastructure;

¢ 1 contract awarded and 1 task order issued by the Army to train or
equip the New Iraqi Army; and

e 1 contract awarded by the Department of State to support Iraqi law
enforcement efforts.

For new contract awards, we determined whether agency officials
followed appropriate procedures in using other than full and open
competition and assessed the agency’s justification for its contracting
approach. For task orders issued under existing contracts, we determined
whether the task orders were within the scope of the existing contracts,
and if not, whether the agencies had followed proper procedures to add
the work. To do so, we obtained the contracts or task orders and
associated modifications, justification and approval documentation,
negotiation memoranda, audit reports, and other relevant documents. We
discussed the award and issuance process with agency procurement
personnel, including contracting officers, program managers, and, in some
cases, agency counsel. We also reviewed audit reports on various
procurement issues prepared by the DOD and USAID Inspectors General
and the Defense Contract Audit Agency (DCAA).

To assess agencies’ initial contract administration efforts, we interviewed
procurement officials to determine how contract administration for their
contracts was initially staffed, including the use of support contracts to
assist in administering the contracts. We obtained information on plans for
reaching agreement on key contract terms and conditions. We also
reviewed the 25 contracts or task orders to determine whether they
included provisions related to contract administration, such as quality
assurance plans, requirements for monthly status reports, and
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Results in Brief

subcontractor management plans. As part of our monitoring of
reconstruction activities, we conducted field visits in October 2003 in
Baghdad and in other areas in Iraq, including Al Hillal and Al Basrah.
During these visits, we held discussions with officials and visited project
sites, including power plants, oil wells, oil processing facilities, water and
sewage systems, schools, and many other reconstruction activities. During
these visits, we observed the challenges faced in carrying out
reconstruction efforts, including the hostile security environment, poor
communications, and unsettled working conditions.

Appendix I lists the agencies visited during our review. We conducted our
work between May 2003 and April 2004 in accordance with generally
accepted government auditing standards.

Agencies generally complied with applicable laws and regulations
governing competition when using sole-source or limited competition
approaches to award new contracts for reconstruction. They did not
always comply with competition requirements, however, in issuing task
orders under existing contracts. For new contracts, the law generally
requires the use of full and open competition, where all responsible
prospective contractors are allowed to compete, but permits sole-source
or limited competition awards in specified circumstances, such as when
only one source is available or to meet urgent requirements. All of the

14 new contracts we examined were awarded without full and open
competition. Each of these contracts, however, involved circumstances
that the law recognizes as permitting other than full and open competition,
and agencies generally justified the use of sole-source or limited
competition awards in accordance with legal requirements. For example,
the Army Corps of Engineers properly awarded a sole-source contract for
rebuilding Iraq’s oil infrastructure to the only contractor DOD had
determined was in a position to provide the services within the required
time frame given classified prewar planning requirements. The Army
Corps of Engineers documented the rationale in a written justification and
had the justification approved by the appropriate official. Similarly, USAID
properly awarded seven contracts using limited competition procedures.
In one instance, however, the Department of State justified and approved
the use of limited competition by citing a unique authority that may not be
a recognized exception to the competition requirements, even though a
recognized exception to competition requirements was available.

Of the 11 task orders agencies issued under existing contracts, 2 were
within the scope of the underlying contracts and 7, in whole or part, were
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not within scope; we have reservations about whether 2 others were
within scope. Task orders are deemed by law to satisfy competition
requirements if they are within the scope, period of performance, and
maximum value of a properly awarded underlying contract. Although the
maximum value and period of performance for a contract are almost
always objectively ascertainable, decisions concerning the scope of a
contract involve subjective analysis and judgment. Contracting officers
must decide whether the work described in a task order fits within the
work generally described in the contract. In several instances, contracting
officers issued task orders for work that was not within the scope of the
underlying contracts. For example, to obtain media development services
and various subject matter experts, the Defense Contracting Command-
Washington (DCC-W) placed two orders using a management
improvement contract awarded under GSA’s federal supply schedule
program. But the two orders, both placed with the same company, did not
involve management improvement activities. The out-of-scope work under
these and other orders should have been awarded using competitive
procedures or, because of the exigent circumstances involved, supported
by a justification for other than full and open competition in accordance
with legal requirements. To ensure that task orders issued to rebuild Iraq
comply with applicable requirements, we are making several
recommendations to the Secretary of the Army to review out-of-scope task
orders to address outstanding issues and take appropriate actions, as
necessary.

The agencies encountered various contract administration challenges
during the early stages of the reconstruction effort, stemming in part from
inadequate staffing, lack of clearly defined roles and responsibilities,
changing requirements, and security constraints. While some of these
issues have been addressed, staffing, security, and defining key terms and
conditions of the contracts remain major concerns. For example, USAID
officials have found it necessary to augment mission staff with personnel
on temporary assignment from other USAID missions, while the State
Department is exploring options for reorganizing the bureau overseeing its
contract to use resources more efficiently. In addition, the Army has
nearly $1.8 billion worth of reconstruction work that either has been
completed or is well under way, but the agency and the contractors have
yet to agree on key terms and conditions, including a projected cost. Until
contract terms are defined, contract cost control incentives are likely to be
less effective and risks to the government remain. To promote effective
cost control, we are recommending that the Secretary of Army definitize
outstanding contract actions as soon as possible. To improve the delivery
of acquisition support in future operations, we are also recommending that
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Background

the Secretary of Defense, in consultation with the Administrator, USAID,
evaluate the lessons learned in Iraq and develop a strategy for assuring
that adequate staff and other resources can be made available in a timely
manner.

For future reconstruction efforts in Iraq, the CPA has established a
program management office to provide better coordination and
management over activities to be conducted during the next year. To
implement this approach, in March 2004, DOD, on behalf of the CPA,
awarded 17 contracts for overall program support and construction
management services in such areas as electricity and water. Other
agencies, such as USAID, will continue to award and manage contracts
within their areas of responsibilities.

We received written comments on a draft of this report from DOD, the
Department of State, USAID, and GSA. DOD generally concurred with our
recommendations and outlined a number of corrective actions it is taking.
The Department of State disagreed with our assessment that the authority
it cited to limit competition may not be a recognized exception to
competition requirements. State did not provide us, however, with a
persuasive basis to conclude that the authority is a recognized exception.
USAID concurred with the draft as written. GSA noted it was working
with DOD and other federal agencies to ensure that their contracting
officers are fully trained on the proper use of the federal supply schedule
program. The agencies’ comments appear in appendixes III, IV, V, and VL.

During the latter part of 2002, as diplomatic efforts to convince the former
Iraqi regime to comply with United Nations Security Council resolutions
continued, discussions took place within the administration about the
need to rebuild Iraq should combat operations become necessary. In
October 2002, OMB established a senior interagency team to establish a
baseline assessment of conditions in Iraq and to develop relief and
reconstruction plans. According to an OMB official, the team developed
plans for immediate relief operations and longer-term reconstruction in
10 sectors: health, education, water and sanitation, electricity, shelter,
transportation, governance and the rule of law, agriculture and rural
development, telecommunications, and economic and financial policy.

Though high-level planning continued through the fall of 2002, most of the
agencies involved in the planning were not requested to initiate
procurement actions for the rebuilding efforts until early in 2003. Once
assigned the responsibilities, agency procurement personnel were
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instructed to be ready to award the initial contracts within a relatively
short time period, often within weeks. During 2003, several agencies
played a role in awarding or managing reconstruction contracts, most
notably USAID and the Army Corps of Engineers. Various agencies
awarded contracts on behalf of the CPA and its predecessor organization,
the Office of Reconstruction and Humanitarian Assistance. Table 1 shows
the principal areas of responsibility assigned to the CPA and other
agencies.

____________________________________________________________________________|
Table 1: Organizations and Principal Areas of Responsibility for Rebuilding Iraq

Organization Primary responsibilities

CPA Acts as an interim government and oversees, directs,
coordinates, and approves rebuilding efforts. The CPA
Administrator reports to the President through the
Secretary of Defense.

Department of the Army DOD executive agent for the CPA. Provides
administrative, logistics, and contracting support for the
CPA and training for the New Iragi Army.

Army Corps of Engineers Iraqi oil and electrical infrastructures, CPA administrative
support, and technical assistance on USAID capital
construction contracts.

USAID Nonoil-related capital construction, seaport and airport
administration, local governance, economic development,
education, and public health.

Department of State Civilian law enforcement, judicial, and corrections
support.
Department of Justice Civilian law enforcement training and support.

Source: GAO’s analysis of agency data.

As of September 30, 2003, the agencies had obligated nearly $3.7 billion on
100 contracts or task orders for reconstruction efforts (see table 2). These
obligations came from various funding sources, including U.S.
appropriated funds and Iraqi assets.” The Army Corps of Engineers and
USAID together obligated about $3.2 billion, or nearly 86 percent of this
total. The majority of these funds were used to rebuild Iraq’s oil
infrastructure and to fund other capital-improvement projects, such as
repairing schools, hospitals, and bridges. This spending reflects a
relatively small part of the total amount that may be required to rebuild

®The Emergency Wartime Supplemental Appropriations Act, 2003 (Pub. L. No. 108-11, Apr.
16, 2003) established several funds that could be used to support rebuilding efforts.
Agencies also used other appropriation accounts to support certain rebuilding efforts.
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Iraq, with estimates ranging from $50 billion to $100 billion.” Appendix II
lists the 100 reconstruction contracts and task orders we identified and the
associated obligations as of September 30, 2003.*

|
Table 2: Contract Activity by Organization, as of September 30, 2003

Dollars in millions

Contracts

awarded or task Amount Percent of
Organization orders issued obligated total obligations
CPA®
Army Field Support Command 1 $204.1 6
Defense Contracting Command-Washington 24 127.9 3
Army Corps of Engineers 3 28.5 <1
Defense Information Systems Agency 4 27.4 <1
Defense Contract Management Agency 7 16.9 <1
Army Contracting Agency 1 11.0 <1
Washington Headquarters Services 34 1.8 <1
Department of the Army
Army Corps of Engineers 8 1,694.6 46
Army Field Support Command 3 69.4 2
Army Contracting Agency 1 481
USAID
USAID 11 1,335.8 36
Department of the Air Force” 1 91.5 2
Department of State 1 19.6 <1
Department of Justice 1 1.7 <1
Total 100 $3,678.3 100

Source: GAO’s analysis of data provided by DOD, the CPA, USAID, and the Departments of State and Justice.
Note: Figures do not total to 100 percent.
°Reflects contracts awarded or task orders issued on behalf of the CPA by the listed agencies.

°Reflects an Air Force task order issued for logistical support on behalf of USAID.

3 Congressional Budget Office, Paying for Iraq’s Reconstruction (January 2004).

4 Appendix II may understate the total number of reconstruction contracts and task orders,
as agency officials were unable to provide information on a limited number of small-dollar
contracts awarded during the early stages of the reconstruction effort.
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In November 2003, Congress appropriated an additional $18.4 billion for
rebuilding activities.” The CPA’s projected uses for the funds reflect a
continued emphasis on rebuilding Iraq’s infrastructure and on providing
improved security and law enforcement capabilities (see table 3). In
appropriating these funds, Congress required that the CPA Administrator
or the head of a federal agency notify Congress no later than 7 calendar
days before awarding a contract, with these funds, valued at $5 million or
more for reconstruction using other than full and open competition
procedures.’
|
Table 3: Projected Uses of Fiscal Year 2004 Appropriations for Iraq Reconstruction
Efforts

Dollars in billions

Purpose Amount
Electric sector $5.6
Water resources and sanitation 4.3
Security and law enforcement 3.2
Oil infrastructure 1.7
Justice, public safety, and civil society 1.5
Health care 0.8
Transportation/telecommunications 0.5
Roads, bridges, and construction 0.4
Education, refugees, and human rights 0.3
Private-sector development 0.2
Total $18.4
Source: OMB.

Note: Figures may not total due to rounding.

> Emergency Supplemental Appropriations Act for Defense and for the Reconstruction of
Iraq and Afghanistan, 2004. (Pub. L. No. 108-106, Nov. 6, 2003.) Congress appropriated
$18.649 billion for Iraq relief and reconstruction; however, of this amount, $210 million was
set aside for assistance to Jordan, Liberia, and Sudan. Additionally, the Consolidated
Appropriations Act, 2004 (Pub. L. No. 108-199, Jan. 23, 2004) allows another $100 million of
that amount to be used for assistance to Turkey and $30 million for the Middle East
Partnership Initiative.

% Included within the information to be provided is the justification for using other than full
and open competitive procedures, a brief description of the contract’s scope, the amount of
the contract, a discussion of how the contracting agency identified and solicited offers
from contractors, and a list of the contractors solicited.
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U.S.-funded reconstruction efforts were undertaken through numerous
contracts awarded by various U.S. agencies. CICA generally requires that
federal contracts be awarded on the basis of full and open competition—
that is, all responsible prospective contractors must be afforded the
opportunity to compete.” The process is intended to permit the
government to rely on competitive market forces to obtain needed goods
and services at fair and reasonable prices. Within this overall framework,
agencies can use various procurement approaches to obtain goods and
services. Each approach, as listed in table 4, involves different
requirements with which agencies must comply. In some cases, agency
officials may determine that a contractor working under an existing
contract may be able to provide the required goods or services through
issuance of a task order, thus obviating the need to award a new contract.
Before awarding a task order under an existing contract, however, the
agency must determine that the work to be added is within the scope of
that contract (i.e., that the work fits within the statement of work,
performance period, and maximum value of the existing contract). In
making this determination, the contracting officer must decide whether
the new work is encompassed by the existing contract’s statement of work
and the original competition for that contract.

T CICA, as enacted in 10 U.S.C. § 2304(a)(1) (2000) (applicable to DOD) and codified at 41
U.S.C. § 253(a)(1) (2000) (applicable to other executive agencies discussed in this report);
41 U.S.C. § 403(6) (2000) (definition of “full and open competition”). CICA’s competition
requirements are implemented in the Federal Acquisition Regulation (FAR), 48 C.F.R. part
6 (2003) and agency supplements.
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|
Table 4: Principal Procurement Approaches Used to Rebuild Iraq

Procurement approach Key requirements

Award new contract Contract awards generally must comply with CICA’s requirement for full and open
competition. When not providing for such competition, the contracting officer must,
among other things, justify the reasons for using the alternative authorized procedure,
and, if applicable, solicit offers from as many potential sources as is practicable under
the circumstances and consider actions to facilitate competition for any subsequent
acquisition of the supplies or services required. The contracting officer’s justification for
the use of other than full and open competitive procedures must be approved at the
required level within the agency, depending on the value of the contract and the
competition exception cited.

Use existing indefinite-delivery/indefinite- Indefinite-delivery/indefinite-quantity contracts establish the basic terms of the contracts

quantity contract in advance, enabling agency personnel to issue subsequent task or delivery orders for
specific services or goods expeditiously. Orders must be within the contract’s scope,
issued within the period of performance, and be within the contract’s maximum value.
Out-of-scope work must either be competed or be justified by the contracting officer
under the same rules that apply to noncompetitive awards of new contracts. If the basic
contract is awarded to multiple firms, then each generally must be given a “fair
opportunity to be considered” for each order. Special competition requirements apply to
orders for services by or on behalf of DOD.

Use federal supply schedule contract GSA'’s federal supply schedule program offers a wide variety of commercial goods and
services through the use of various schedule contracts. Because these contracts are
deemed to be competitively awarded, contracting officers generally may place orders
under these contracts without seeking further competition or further determining whether
the listed prices are fair and reasonable. For service contracts that are valued at more
than $2,500 and require a statement of work, GSA established special ordering
procedures that require agency personnel to solicit quotes from at least three contractors
and evaluate the mix and price of the labor categories being offered, among other things.
Special competition requirements apply to orders for services by or on behalf of DOD.

Source: GAO’s analysis.

New Contract Awards Agenc1fes generally @mphed Wth applicable laws and regula‘aong .
governing competition when using sole-source or limited competition

Generally Comphed approaches to award the initial reconstruction contracts we reviewed. The
: 43 exigent circumstances that existed immediately prior to, during, and
with Comp etition following the war led agency officials to conclude that the use of full and
Requlr ements, but open competitive procedures for new contracts would not be feasible. We
Task Orders Were found these dgc131ons to be within .the agthonty p.r0V1ded. by law. We
. found several instances, however, in which agencies had issued task
Less Compllant orders for work that was outside the scope of existing contracts. Such task

orders do not satisfy legal requirements for competition. In these cases,
the out-of-scope work should have been awarded using competitive
procedures or supported with a Justification and Approval for other than
full and open competition in accordance with legal requirements. Given
the urgent need for reconstruction efforts, the authorities under the
competition laws for using noncompetitive procedures provided agencies
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ample latitude to justify other than full and open competition to satisfy
their needs.

Agencies Properly
Justified Use of Other
Than Full and Open
Competition in Awarding
New Contracts

The agencies responsible for rebuilding Iraq generally complied with
applicable requirements governing competition when awarding new
contracts. While CICA requires that federal contracts be awarded on the
basis of full and open competition, the law and implementing regulations
recognize that there may be circumstances under which full and open
competition would be impracticable, such as when contracts need to be
awarded quickly to respond to unforeseen and urgent needs or when there
is only one source for the required product or service.® In such cases,
agencies are given authority by law to award contracts under limited
competition or on a sole-source basis, provided that the proposed actions
are appropriately justified and approved.’

We reviewed 14 new contracts that were awarded using other than full and
open competition: a total of 5 sole-source contracts awarded by the Army
Corps of Engineers, the Army Field Support Command, and USAID and

9 limited competition contracts awarded by the Department of State, the
Army Contracting Agency, and USAID (see table 5). Because of the limited
time available to plan and commence reconstruction efforts, agency
officials concluded that the use of full and open competitive procedures in
awarding new contracts would not be feasible. For 13 of these new
contracts, agency officials adequately justified their decisions and
complied with the statutory and regulatory competition requirements. In
the remaining case, the Department of State justified and approved the use
of limited competition under a unique authority that, in our opinion, may
not be a recognized exception to the competition requirements." State

® These exceptions are listed in 10 U.S.C. § 2304(c) and 41 U.S.C. § 253(c). Agencies may
have other authority available that permits them to justify using other than full and open
competition in appropriate circumstances. For example, table 5 describes the authority
USAID used to conduct its limited competitions.

10 US.C. § 2304(f) and 41 U.S.C. § 253(f) establish the required approval levels and the
required contents of the justification. Lack of advance planning is prohibited as a basis for
using other than competitive procedures.

19 State relied on section 481(a) of the Foreign Assistance Act of 1961, as amended, 22
U.S.C. § 2291(a)(4) (2000), which reads: “Notwithstanding any other provision of law, the
President is authorized to furnish assistance to any country or international organization,
on such terms and conditions as he may determine, for the control of narcotic and
psychotropic drugs and other controlled substances, or for other anticrime purposes.”
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took steps to obtain competition, however, by inviting offers from four
firms. State could have justified and approved its limited competition
under recognized exceptions to the competition requirements.

|
Table 5: Agency Compliance with Requirements for Awarding New Contracts Using Other Than Full and Open Competition

Dollars in millions

Obligations as

Contract(s) objectives Agency action Our assessment of Sept. 2003
Army Corps of Engineers

Repair and maintain Awarded sole-source contract citing authorized Justification and Approval $1,390.1
operations of Irag’s oil CICA exception for only one responsible source complied with applicable

infrastructure available. According to DOD, there was only one  legal standards.”

source with the capability to perform emergency
repairs to the oil infrastructure given (1) the
classified nature of the planning efforts, (2) the
contractor’s role in those efforts, and (3) the
imminent commencement of hostilities. DOD
recognized as early as November 2002 that the
contractor, given its role in preparing a
contingency support plan, would be in the best
position to execute the plan for emergency repair
and continuing the operations of Iraq’s oil
infrastructure. The contracting officer’s written
justification outlined the rationale for the decision
and other factors, and it was approved by the
Army’s senior procurement executive.

Interim transitional civil Awarded sole-source contract citing CICA’s Justification and Approval $19.7
administration headquarters unusual and compelling urgency exception. complied with applicable
legal standards.
USAID
Capital construction, transition Awarded seven contracts under limited Justifications and $1,326.3
support, local governance, competition and two sole-source contracts citing ~ Approvals complied with
economic development, the foreign aid program impairment exceptionto  applicable legal
education, public health, the competition requirements provided for under  standards.’
personnel support, and airport the Federal Property and Administrative Services
and seaport administration Act.” The waiver, signed on January 16, 2003,

instructed procurement officials to seek offers
from as many sources as was practicable.
Excluding the two sole-source awards, USAID
solicited between 2 and 10 potential offerors for
each contract.
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Dollars in millions

Contract(s) objectives

Agency action

Obligations as

Our assessment of Sept. 2003

Army Contracting Agency

Training program for New Iraqi
Army

Awarded contract under limited competition
citing CICA’s unusual and compelling urgency
exception. In this case, the CPA identified a
requirement for a program on May 31, 2003,
with the objective of having a program in place
by July 1. The Army received five proposals, and
following an evaluation, awarded a contract on
June 25.

Justification and Approval $48.1
complied with applicable
legal standards.

Army Field Support Command

Prepositioning fire-fighting
equipment

Awarded sole-source letter contract (numbered as Justification and Approval $37.5
a task order under the Army’s existing Logistics complied with applicable

Civil Augmentation Program (LOGCAP) contract) legal standards.’

citing CICA’s exception for only one responsible

source available.

Department of State

Law enforcement, judicial, and
corrections support

Agency limited competition by citing a provision of Authority used by State $19.6
the Foreign Assistance Act of 1961 that authorizes may not be a recognized

the President to furnish foreign assistance on
such terms and conditions as he may determine  requirements, although
for international narcotics control or for other
anticrime purposes “notwithstanding any other
provision of law.”

exception to competition

circumstances would have
supported State’s use of a
recognized exception to
the requirements.

Source: GAO’s analysis of agency data.

°Because the Army cited national security considerations in deciding not to publicize its requirements,
it was required under the Army FAR Supplement to cite national security as the basis for using other
than full and open competition and request offers from as many potential sources as practicable
under the circumstances. However, since the Army reasonably determined in both cases that there
was only one available, responsible source, there was no substantive effect from the choice of
authorized competition exception.

*The Federal Property and Administrative Services Act permitted waiver of competitive contracting
procedures that would impair foreign aid programs. This authority, previously codified at 40 U.S.C. §
474 (2000), was recently recodified and enacted into positive law, 40 U.S.C. § 113(e), by Pub. L. No.
107-217, § 1, 116 Stat. 1062, 1066 (2002).

“The USAID Inspector General also evaluated USAID’s procurement processes. While the Inspector
General found that USAID had generally complied with applicable federal regulations, the Inspector
General identified a number of issues, including inadequate needs assessments, absence of a clear
methodology for and documentation of market research decisions in identifying prospective
contractors, need to obtain general counsel’s advice on certain procurement matters, and lack of
notification and timely debriefings of unsuccessful offerors. USAID agreed to address the issues
raised by the Inspector General.
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Agencies Did Not Always
Satisfy Competition
Requirements When
Issuing Task Orders under
Existing Contracts

We found a lesser degree of compliance when agencies issued task orders
under existing contracts. When issuing a task order under an existing
contract, the competition law does not require competition beyond that
obtained for the initial contract award," provided the task order does not
increase the scope of the work, period of performance, or maximum value
of the contract under which the order is issued.” The scope, period, or
maximum value may be increased only by modification of the contract,"”
and competitive procedures are required to be used for any such increase
unless an authorized exception applies."

Determining whether work is within the scope of an existing task order
contract is primarily an issue of contract interpretation and judgment by
the contracting officer (in contrast to the contract’s maximum value and
performance period, which are explicitly stated in the contract). Other
than the basic requirement that task orders be within scope, there are no
statutory or regulatory criteria or procedures that guide a contracting
officer in making this determination. Instead, guiding principles for scope
of contract determinations are established in case law, such as bid protest
decisions of the Comptroller General.” These decisions establish that the
key factor is whether there is a material difference between the new work
and the contract that was originally awarded—in other words, whether

110 US.C. § 2304c(a)(2) and 41 U.S.C. § 253j(a)(2) (2000). If more than one contractor
was awarded a contract, however, then all the contractors are required to be provided
a fair opportunity to be considered for the task order. 10 U.S.C. § 2304c(b) and 41 U.S.C.
§ 253j(b).

210 U.S.C. § 2304a(e) and 41 U.S.C. § 253h(e) (2000).
310 U.S.C. § 2304a(e) and 41 U.S.C. § 253h(e).

" This requirement for competition for out-of-scope modifications is explicitly stated for
task order contracts for advisory and assistance services. 10 U.S.C. § 2304b(f) and 41 U.S.C.
§ 253i(f) (2000). For other types of task and delivery order contracts, the requirement for
competition for out-of-scope modifications is based on case law such as bid protest
decisions of the Comptroller General of the United States. See, for example, Makro
Janitorial Srvs., Inc., B-282690, Aug. 18, 1999, 99-2 CPD { 39 at 2; Anteon Corp., B-293523,
B-293523.2, Mar. 29, 2004, 2004 CPD §___at 4-5.

15 Although we used such bid protest decisions in establishing the criteria for our review of

the task orders issued for Iraq’s reconstruction, our review is not related in any way to the
statutory bid protest function of the Comptroller General under CICA.
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new work is something potential offerors reasonably could have
anticipated in the competition for the underlying contract.'

Of the 11 task orders we reviewed, 2 were within the scope of the
underlying contract and 7 were, in whole or part, not within scope; we
have reservations concerning whether 2 others were within scope (see
table 6).

|
Table 6: Agency Compliance with Requirements for Issuing Task Orders on Existing Contracts

Dollars in millions

Obligations as

Task order objectives Our assessment of Sept. 2003
Defense Information Systems Agency

Provide internal communications and No issues identified. Task order is within the scope of the contract. $22.0
management support to the CPA

USAID

Provide monitoring and evaluation No issues identified. Task order is within the scope of the contract. $5.5
services for USAID activities in Iraq

DCC-w

Establish an Iragi media capability, Work is outside the scope of the existing contract to provide management $82.4
including print, television, and radio consulting services to assist in improving federal agency operations.

Recruit and provide logistical support Work is outside the scope of the existing contract to provide management $24.8

for subject matter experts to assist the  consulting services to assist in improving federal agency operations.
Iraqi Reconstruction and Development
Council

Air Force Contract Augmentation Program

Provide logistical support and Work is, in part, outside the scope of the contract, which is primarily to $91.5
equipment to support USAID mission in provide commanders an ability to augment or relieve base operating
Baghdad and at other sites in Iraq support functions for sustaining deployed operating forces. The Air Force is

issuing new guidance to ensure orders supporting USAID are within the

scope of the contract.

Army Field Support Command

Contingency support planning for Work was outside the scope of the existing LOGCAP contract, which $1.9
restoring the Iraqi oil infrastructure provides for planning in support of requirements designated to be met via

LOGCAP support. At the time the order was issued, DOD recognized that

restoration of the oil infrastructure was beyond the scope of the LOGCAP

contract. In our opinion, planning for such efforts was, correspondingly,

also outside the scope. DOD nevertheless determined the planning was

within scope.

S Floro & Assocs., B-285451.3; B-285451.4, Oct. 25, 2000, 2000 CPD § 172 at 4; Anteon
Corp., supra, at 5.
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Dollars in millions

Task order objectives

Our assessment

Obligations as
of Sept. 2003

Three task orders issued to repair and
restore the Iraqi electrical infrastructure

Work is outside the scope of the three existing contracts because it causes
the maximum value ($100 million) of each underlying contract to be
exceeded.

The Army Corps of Engineers used limited competition in awarding the
three underlying contracts. Also, the subsequent task orders were not
competed among the three contractors as required; rather, the work was
assigned to each contractor based on its existing capabilities within
geographic location, among other factors. We found that the contracting
officer had not prepared a justification for these noncompetitive task orders.
After we raised this issue with agency officials, the contracting officer
prepared the required documentation in April 2004.

Although CICA and the FAR permit after-the-fact Justification and Approval
of noncompetitive awards based on unusual and compelling urgency,
neither the justification for limiting competition in the award of the three
underlying contracts, nor the justification for increasing their maximum
value, has been approved by the Army—almost a year after award and
more than 6 months after the justification was submitted by the Army Corps
of Engineers.

$280.0

Army Field Support Command

CPA logistical support

Work may be outside of the scope of the existing LOGCAP contract, which
provides for civilian contractor augmentation of combat service support and
combat support for Army and other entities in wartime and other specified
operations.

$204.1

New Iraqgi Army training logistical
support

Work may be outside of the scope of the existing LOGCAP contract, which
provides for civilian contractor augmentation of combat service support and
combat support for Army and other entities in wartime and other specified
operations.

$30.0

Source: GAO’s analysis of agency data.

The seven instances in which agencies issued task orders for work that
was, in whole or in part, outside the scope of an existing contract are
described on the following pages. In each of these cases, the out-of-scope
work should have been awarded using competitive procedures or
supported with a Justification and Approval for other than full and open
competition in accordance with legal requirements. Given the urgent need
for reconstruction efforts, the authorities under the competition laws for
using noncompetitive procedures provided agencies ample latitude to
justify other than full and open competition to satisfy their needs.
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e DCC-W" improperly used a GSA schedule contract to issue two task
orders with a combined value of over $107 million for work that was
outside the scope of the schedule contract.

Under GSA’s federal supply schedule program, GSA negotiates
contracts with multiple firms for various commercial goods and
services and makes those contracts available for other agencies to use.
In March 2003, DCC-W placed two orders with Science Applications
International Corporation (SAIC) under SAIC’s schedule contract. One
order involved development of a news media capability—including
radio and television programming and broadcasting—in Iraq. The other
required SAIC to recruit people identified by DOD as subject matter
experts, enter into subcontracts with them, and provide them with
travel and logistical support within the United States and Iraq. The
schedule contract, however, was for management, organizational, and
business improvement services for federal agencies. In our view, the
statements of work for both task orders were outside the scope of the
schedule contract, which typically would encompass work such as
consultation, facilitation, and survey services. The period of
performance for the media services task order has expired, and the
task order for subject matter experts was extended through

April 30, 2004."

e Over $91 million was obligated under an Air Force Contract
Augmentation Program contract for delivery of commodities to USAID
for reconstruction activities and logistical support for USAID’s mission
in Iraq. The contract is intended primarily to provide base-level
logistical and operational support for Air Force deployments. Under an

"DCC-W, a division within the office of the Administrative Assistant to the Secretary of the
Army, provides administrative support, including contracting support, to DOD components
located in the National Capital Region.

'8 In March 2004, the DOD Inspector General reported that a review of 24 contract actions
awarded by DCC-W on behalf of the CPA (including the two task orders we reviewed)
revealed that DCC-W circumvented contracting rules—including improperly using schedule
contracts and improperly contracting for personal services. The Inspector General
attributed this condition to the need to quickly award contracts and to DOD’s failure to
plan for the acquisition support the CPA needed to perform its mission. DCC-W officials
reported that they have and will continue to provide additional guidance and training on
the use of the schedules program to its personnel. See Acquisition: Contracts Awarded for
the Coalition Provisional Authority by the Defense Contracting Command-Washington.
(Report. No. D-2004-057, Office of the Inspector General, Department of Defense.
Arlington, Va., Mar. 18, 2004).
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interagency agreement,” the Air Force used the contract to provide
USAID a variety of support tasks related to storage, inventory control
and management, and other logistical and operational support. Some of
these funds, however, had been obligated for services such as building
materials for Iraqi schools and planning for fixing electrical power
generation for Baghdad water treatment plants. Because these types of
services—though related to USAID’s foreign assistance mission—are
not related to support for a deployment, they appear to be outside the
scope of the contract. When we brought this issue to the attention of
Air Force officials, they agreed that some of the work was outside the
scope of the contract, and they are issuing guidance to ensure that
logistical support for USAID does not go beyond the scope of the
contract.

e The Army Field Support Command issued a $1.9 million task order for
contingency planning for the Iraqi oil infrastructure mission under its
LOGCAP contract with Kellogg Brown & Root. The task order was not
within the scope of that contract.” This task order, issued in November
2002, required the contractor to develop a plan to repair and restore
Iraq’s oil infrastructure should Iraqi forces damage or destroy it.
Because the contractor was knowledgeable about the U.S. Central
Command’s planning for conducting military operations, DOD officials
determined the contractor was uniquely positioned to develop the
contingency support plan. DOD determined that planning for the
missions was within the scope of the LOGCAP contract, but it also
determined that the actual execution of the Iraq oil mission, including
prepositioning of fire-fighting equipment and teams, was beyond its
scope.

¥ The interagency agreement is based on authorization contained in the Foreign Assistance
Act. Section 491(b) of the Foreign Assistance Act authorizes the President,
“notwithstanding any other provision of this or any other Act,” to furnish foreign assistance
“on such terms and conditions as he may determine, for international disaster relief and
rehabilitation,” while section 632(b) of the Act authorizes, for carrying out foreign
assistance functions, the utilization of the services (including defense services) and
facilities of, or procurement of commodities and defense articles from, any U.S. agency.

* The LOGCAP contract, which was competitively awarded in 2001, requires the contractor
to provide planning and a broad range of logistics services to the Army and other entities in
wartime and other operations. The Army has used LOGCAP to support both military
operations and reconstruction efforts in Iraq. We are reviewing DOD’s use of the LOGCAP
contract to support military operations under a separate review that will be completed later
this year.
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We agree with the DOD conclusion that repairing and continuing the
operations of the Iraqi oil infrastructure are not within the scope of the
contract. But unlike DOD, we conclude that preparation of the
contingency support plan for this mission was beyond the scope of the
contract. We read the LOGCAP statement of work as contemplating
planning efforts for missions designated for possible contractor
execution under the contract. Consequently, the Army Field Support
Command should have prepared a written justification to authorize the
work without competition. The resulting contingency plan was used as
justification for subsequently awarding a sole-source contract to
Kellogg Brown & Root for restoring the oil infrastructure, for which
nearly $1.4 billion was obligated during fiscal year 2003. As noted in
table 5, we found that the award of this contract generally complied
with applicable legal standards.

e In March 2003, the Army Corps of Engineers conducted a limited
competition resulting in multiple-award contracts with three firms—
Washington International, Inc., Fluor Intercontinental, Inc., and Perini
Corporation—for construction-related activities in the Central
Command’s area of responsibility. These contracts had a maximum
value of $100 million each. In the latter part of August 2003, as efforts
to restore electricity throughout Iraq lagged and amid concerns that the
electrical shortages presented social unrest and security threats to the
CPA and the military forces, the Central Command tasked the Army
Corps of Engineers with taking steps to rebuild the electrical
infrastructure as quickly as possible. In response, the Army Corps of
Engineers issued task orders under each of these contracts causing
them to exceed their maximum value.” Consequently, the orders are
outside the scope of the underlying contracts.

The Army Corps of Engineers prepared a justification for award of the
underlying contracts in August 2003 and a subsequent justification in
September 2003 to increase the maximum value of each contract from

!l As of September 30, 2003, two of the three multiple-award contracts had exceeded their
maximum value. In October 2003, the third contract also exceeded its maximum value.
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Effective Contract
Administration
Remains a Key
Challenge as
Contracting Activity
Increases

$100 million to $500 million. Neither justification had been approved as
of March 31, 2004. *

Finally, we note that section 803 of the National Defense Authorization
Act for Fiscal Year 2002 (Pub. L. No. 107-107) requires that an order for
services in excess of $100,000 issued under a multiple-award contact by
or on behalf of a DOD agency be made on a competitive basis, unless a
contracting officer justifies an exception in writing. The Army Corps of
Engineers did not compete these task orders among the three multiple-
award contractors. Rather, the agency and the contractors collectively
decided to allocate the electrical infrastructure work based on
geographical sectors and the capabilities of the contractors in the
theater. We found that the contracting officer had not prepared a
justification for these noncompetitive task orders. After we raised this
issue with agency officials, the contracting officer prepared the
required documentation in April 2004.

As described in table 6, we also have reservations about whether work
ordered under two other Army task orders was within the scope of an
underlying contract for combat support. These task orders were issued by
the Army Field Support Command for the CPA’s logistical support and for
a base camp used in training the New Iragi Army. In these, as in the other
cases, the competition laws provided agencies ample latitude to justify
using other than full and open competition to satisfy their needs.

The need to award contracts and begin reconstruction efforts quickly—the
factors that led agencies to use other than full and open competition—also
contributed to initial contract administration challenges. Faced with
uncertainty as to the full extent of the rebuilding effort, agencies often
authorized contractors to begin work before key terms and conditions,
including the statement of work to be performed and the projected cost
for that work, were fully defined. Until agreement is reached, contract
incentives to control costs are likely to be less effective. Staffing
constraints and security concerns posed further challenges. Agencies have

® Under 10 U.S.C. § 2304()(2), a Justification and Approval for unusual and compelling
urgency can be made after award. It has been a year since these contracts were awarded
using limited competition and more than 6 months since the Corps requested approval
from the Army’s senior procurement executive for its limited competitive awards. The
Army FAR Supplement requires the submission of such a post-award justification for
approval within 30 working days of award.
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made progress in addressing these issues, but there remains a backlog of
contracts for which final agreement has not yet been reached. The CPA
has created a new office to better manage and coordinate reconstruction
efforts to be conducted over the next year.

Reaching Agreement on
Key Contract Terms and
Conditions

To meet urgent operational needs, as is the case in Iraq’s reconstruction,
agencies are permitted to authorize contractors to begin work before
contracts or task orders have been definitized—that is, before key terms
and conditions, including price, have been defined and agreed upon. While
this approach allows agencies to initiate needed work quickly, it also can
result in potentially significant additional costs and risks being imposed on
the government. Agencies generally are required to definitize contractual
actions within 180 days.”

For many of the contracts we reviewed, agencies authorized the
contractors to begin work before terms were fully defined, and later
reached final agreement on the scope and price of the work. There remain
six DOD contracts or tasks orders, however, that had yet to be definitized
as of March 2004, two involved work that had been completed more than a
year earlier (see table 7). In total, nearly $1.8 billion had been obligated on
these contracts or task orders as of September 30, 2003. These contracts
or task orders had been awarded or issued by either the Army Corps of
Engineers or the Army Field Support Command, and they include efforts
to restore Iraq’s oil and electrical infrastructures and to provide logistical
support to the CPA.

*DOD may waive this requirement if the head of a DOD agency determines that the waiver
is necessary for a contract to support a contingency