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NOMINATION OF ANTHONY M. KENNEDY TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

MONDAY, DECEMBER 14, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room SR-
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.,
chairman of the committee, presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Thurmond, Hatch, Simpson, Grassley, Specter, and Hum-
phrey.

The CHAIRMAN. Judge Kennedy, welcome. We are delighted that
you are here and are anxious to get this hearing under way.

I would like to at the outset indicate how we are going to pro-
ceed. It has been the custom of the committee to not have a singu-
lar custom; that is, that ofttimes we have started with opening
statements of Senators and then had those who were going to in-
troduce the nominee introduce, and then move to the nominee. But
in the interest of accommodating our colleagues, Senator Wilson
and our colleagues from the House, what I would like to suggest we
do before I make an opening statement is: I would ask Senator
Wilson and my House colleagues if they would make opening state-
ments. Then we will allow them to sit and listen to all of us, if they
wish, for the next 1% hours. Or if they have other business, we un-
derstand. Then I will make an opening statement, and all of us will
endeavor to keep our statements relatively short. Then we will go
to you, Judge; you will be sworn, go to you for an opening state-
ment. If we are lucky, we will be able to do most of that before we
break for lunch.

We are now planning on breaking from roughly 12 until 1, and 1
do not expect to go beyond 6 o'clock this evening. We will resume
again tomorrow at 10 o'clock.

I want the record to show—I am told this is being televised—that
all three of your children, those of whom are missing finals today,
are in attendance. They have good reason not to be at their finals.
I hope they are listening in California.

With that, let me yield, if my ranking member and colleague,
Senator Thurmond, agrees, to Senator Wilson for an ovening state-
ment, and then move to our House colleagues.

Senator THurMoOND. Mr. Chairman, I think that is fine to hear
these people so they can be released if they do not care to stay.
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Now, if they want to stay around and gain some wisdom from the
Senators, that will be fine, too.

Thank you very much.

Senator LEARY. Mr. Chairman, before you start, could I just note
one thing, because a number of us are going to be doing this? So [
will not have to be answering all kinds of phone calls from my
office, a lot of us are on various committees of conference, and I
think different ones will be going in and out during this hearing. [
thought I would note that so that Judge Kennedy does not think
that we suddenly left in dismay.

The CHAIRMAN. The Judge has some extensive experience in
California, in the California legislature, and I know he knows how
legislative bodies work. That is a good point to make. I know some
of my Republican and Democratic colleagues will have to be absent
at part of the hearing throughout. I know Senator Metzenbaum
has business he has to attend to this afternoon. I know that vou
and many others are on a conference.

So, Judge, if, in fact, Senators are moving in and out, it is not
out of lack of interest. It is additional responsibilities in the Senate
that require them to do so.

Senator THURMOND. Mr. Chairman, we will be glad to excuse any
of them, of course, just so they are here when the time comes to
vote for Judge Kennedy. That is all that counts.

The CrHaiRMAN. As usual, my colleague from South Carolina
beats around the bush a iot.

Let me yield now to our colleague from California, Senator
Wilson. Welcome, Senator.

STATEMENT OF HON. PETE WILSON, A U.5. SENATOR FROM THE
STATE OF CALIFORNIA

Senator WiLson. Thank you very much, Mr. Chairman. I will
avail myself of the opportunity to drink deep from the wisdom. I do
have some time this morning, and I look forward to it.

I am particularly pleased—in fact, I feel privileged—to be able to
introduce a long-time friend, but much more importantly an excep-
tional judge, one who gives promise of giving truly distinguished
service on the Supreme Court of the United States. The committee
is in possession of his background, his record, which is an extraor-
dinary one. You know that he was a brilliant student, both as an
undergraduate at Stanford, graduating Phi Beta Kappa, having
completed all of the work required for his graduation by the end of
kis junior year so that he took his senior year at the London School
of Economics. You know that he was a cum laude graduate of the
Harvard Law School; that he was born and raised in Sacramento
and, after his father’s death, returned, having served 2 years with
one of the best known, most prestigious San Francisco firms, to
take over his father’s practice in Sacramento. I will not dwell at
length on that.,

I was privileged to first know Tony Kennedy some 20 years ago
when we were both young men—still, I hope, young at heart. He
was a young lawyer practicing in Sacramento. I was a young
member of the State legislature. A small part of his practice con-
sisted of legisiative advocacy, and it was in that role that I first
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knew him. He was a very different kind of legislative advocate. He
came to my office, and without my soliciting him to do so, he in-
formed me not only who was for the legislation that he was propos-
ing, but who was opposed to it and why in both cases. He anticipat-
ed my questions. He did not offer to buy me a drink. He did not
offer to take me to dinner. He was a very good legislative advocate
and, I think, an effective one, though I have read that it was not
particularly a part of his practice that he enjoyed. But for those of
us who were exposed to him, we quickly learned that this was a
young man who obviously knew what it was that he was talking
about, who disclosed everything, and who concealed nothing.

Judge Kennedy's excellent reputation as a lawyer became so well
known in 1975 President Ford named him to the U.S. Court of Ap-
peals for the Ninth Circuit. He was only 38 years old, one of the
youngest lawyers ever honored by a Presidential appointment to
the nation’s second highest court. It was as a member of the ninth
circuit that Judge Kennedy has authored hundreds of opinions, ma-
jority opinions, as well as some very important dissents, one of
which I will dwell upon in 2 moment.

He has, through all the years of maintaining a very heavy judi-
cial docket, found time to serve on a pumber of administrative
panels for the improvement of the functioning of the federal judici-
ary, as well as upon the Committee on Pacific Ocean Territories.
He has been a director of the Federal Judicial Center and a Na-
tional Correspondent for Crime Prevention and Contrel with the
United Nations.

Beyond his work on the bench, Judge Kennedy's dedication to
the law has inspired him to teach at the McGeorge School of Law
of the University of the Pacific, where he has been a distinguished
professor since 1965.

It would be a gross understatement to say that Judge Kennedy
has been well received by his students. Not only have they found
him to be, in the words of one former student, “an excellent teach-
er’” who commands a “brilliant intellect,” but they also know him
to be a very creative instructor. He reportedly has taken to con-
ducting a lecture on the Constitutional Convention having assumed
the persona of James Madison—complete with period garb.

What [ was looking for a moment ago was the exact quote of one
of his students, a Mr. Norm Scott, and I will have to paraphrase
Mr. Scott. He said that it was clear that Judge Kennedy enjoyed
the interchange, the interaction with his students, enjoyed teach-
ing them to think. It was also true that, while he told them that
they should respect the pronouncements of the Supreme Court,
they should not accept them as gospel.

I think that it is clear from those who have known Judge Kenne-
dy in one persona or another—whether as teacher or as a judge
during his 12 years on the Court of Appeals—that he has demon-
strated the highest intellect, a truly judicial temperament, great
compassion.

I think, too, that it is clear from those that have known him,
either as teacher or judge, that he has exhibited, in the courtroom
as well as in the classroom, the belief that the Founding Fathers
exercised the greatest care that the national government, and espe-
cially our federal courts, should play a properly limited role in the
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lives of our citizens. We should expect no less care of any candidate
for our nation’s highest court, and in Judge Kennedy.you will find
that expectation fully met.

When a judicial candidate’s qualifications are considered, one
ever-present question is whether he or she possesses compassion.
But too often, the test of compassion is focused too heavily on the
candidate’s concern for the accused, with little or no regard for so-
ciety and little or no regard for the victim.

Justice does not simply demand protection of the rights of the ac-
cused; it demands as well the protection of the rights of those
harmed. Until a verdict has been returned, the accused in a crimi-
nal case obviously is just that—the accused. But whether the ac-
cused being tried is ultimately adjudged guilty or innocent, we
cannot ignore the fact that an innocent victim has been harmed:
either deprived of property or, in the most egregious circumstance,
forced to suffer the violence of rape or robbery or other assault, or
even death.

Unfortunately, in the effort to respond to some past abuses of
those accused by our criminal justice system, we have almost lost
sight of the need to safeguard the rights of victims. Judge Kennedy
has never lost sight of the need for our criminal justice system to
seek justice for all those affected by crime, as he made clear in a
speech delivered earlier this year in New Zealand. As he stated
forthrightly, “[A] decent and compassionate society should recog-
nize the plight of its victims.”

In fleshing out this bagic truth, Judge Kennedy went on to say
that, “An essential purpose of the criminal justice system is to pro-
vide a catharsis by which a community expresses its collective out-
rage at the transgression of the criminal.”

Clearly, that is what law-makers do in enacting criminal codes.
We proscribe antisocial conduct and prescribe a penalty for the
commission of a prohibited act; and we entrust the application of
the laws to judges. That is why the role of judges is so important.
As Judge Kennedy noted in his speech, “It does not do to deny the
same catharsis to the member of the community most affected by
the crime. A victim's dissatisfaction with the criminal justice
system, therefore, represents a failure of the system to achieve one
of the goals it sets for itseif.”

This failure which Judge Kennedy has noted occurs most often
at retail, in the courts, when the application of the law achieves
not justice, or the legislative intent of deterrence and catharsis, but
frustration and distrust in the victim and in the public.

It is little wonder that victims often fail to report crimes, Judge
Kennedy notes, for the criminal justice system’s failure to care
about victims is too well known and too often inspires in the public
doubt that true justice will be done. Ultimately, victims and wit-
nesses become indifferent to the need of the criminal justice system
for their cooperation in the belief that the system has become indif-
ferent to them.

Judge Kennedy’s concern is appropriate not only for thoge of us
entrusted with making the law, but also for judges who apply it.
Certainly, it is appropriate for those whose duty it is to test it
against the Constitution.
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If the proper protections of the Constitution are stretched to the
point where the criminal law provides inadequate and uncertain
protection to the public, if our criminal justice system is perceived
to be unjust, the demoralizing effects may well breed distrust, dis-
respect for the legal process, and a desperate resort to vigilante ac-
tions. The Bernhard Goetz case comes to mind.

Broadly stated, our exclusionary rule requires that if the consta-
ble blunders, the criminal goes free. The sad fact is that too often
when the constable has made no willful blunder, the criminal has
still gone free, even where evidence of guilt was entirely reliable.

And, again, the result in such cases has been that in seeking to
curb and penalize unlawful police practices, sur criminal justice
system, through largely court-made law, has released the clearly
guilty, to the outrage of the victim and to the peril of the public.
This situation has been one that cries out for judicial application of
a rule of reason to limit abuses.

Enter now Judge Kennedy—and reasonable balance.

In an exceptional diszenting opinion in the case of United States
v. Leon, Judge Kennedy argued that a truly good-faith mistake by
police should not lead io a criminal’s release. What makes the
opinion exceptional is that its persuasiveness ultimately led to its
adoption by the Supreme Court.

It is this strict approach to the application of the fourth amend-
ment that is necessary to restore effectiveness, fairness, and frue
compassion to our criminal justice system.

There are many issues that will be raised by the members of this
committee during these confirmation hearings, drawing deep from
the well of American law. But as the committee carries out its con-
stitutional respongibilities, it will look, I am sure, to see whether or
not Judge Kennedy’s service on the Supreme Court will serve the
interests of justice—which, in my judgment, it surely will—but as
the committee seeks justice, it should also do justice both to the
nominee and to the confirmation process.

At the President’s announcement of his nomination, Judge Ken-
nedy told reporters that this committee and the entire Senate have
a duty to give the most careful scrutiny to his candidacy, and that
he welcome such scrutiny. Mr. Chairman, I take pride in joining
him in inviting that scrutiny.

Tony Kennedy’s record as a lawyer, as a judge, as a teacher, as a
human being, is an open book, and it is a story of an individual
who has charted a judicial course of such distinction and sound-
nesg, of such consistency and reliability, that there should be little
question of his exceptional qualifications to serve on the Court—as,
indeed, the American Bar Association has found in giving him its
highest rating. Therefore, I urge the committee to complete its
work with both deliberation and alacrity, so that the Senate may
consider Judge Kennedy’'s nomination at the start of the new year.
I know that is the Chairman’s intention. I congratulate him upon
his having moved expeditiously to convene these hearings as early
as he has.

Mr. Chairman, i w2"1 simply say that I think when you have com-
pleted vour deliberations, and when the Senate has voted, we will
have given the Supreme Court a distinguished new member, one
who will reflect credit upon us and upon the President in having
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made this nomination. More importantly, he will be a valuable ad-
dition. He has long years of service to give. His, I think, will be a
truly extraordinary career, as it has been already.

Thank you, Mr. Chairman.

[The staterment of Senator Wilson follows:]



STATEMENT OF SENATOR PETE WILSON
OF CALIFORNIA
BEFCRE THE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE -- DECEMBER 14, 1987

NOMINATION OF ARTHONY M. XENNEDY
TO BE ASSOCYATE JUSTICE OF THE SUPREME COURT

Mr. Chairman and members of the Committee, I am extremely
pleased to appear here today to introduce Judge Anthony M.
Kennedy, who has been nominated by the President to serve as
Associate Justice of the Supreme Court of the United States.

My state of California has been blessed with an abundance
of legal talent, and the public has been well served by the
willingness of the very best to serve there as Jjudges.

Among the very distinguished judges at all levels of the
judiciary in California, it has been known far and wide for
many, many years that there is no more distinguished and
talented member of this varied fraternity than Judge Anthony
Kennedy.

Anthony Kennedy was born in Sacramento, Califernia, on July
23, 1936. The son of a noted lawyer in the state capital, he
grew up in Sacramento and then attended Stanford University.

At Stanford, Judge Kennedy was an excellent student. Not
only did he graduate "with great distinction” in 1958, he was
also elected to Phi Beta Kappa and Phi Sigma Alpha, the
national political science honor fraternity.

During his senior year at Stanford, Judge Kennedy already
had fulfilled the principal requirements for graduation and
attended the London School of Economics and Political Science
at the University of London.

Deciding to follow his father into a career as a lawyer,
Judge Kennedy attended Harvard Law School, where during his
final year he served as a member of the Board of Advisors of
the law faculty. He received his law degree, cum laude, in
1961.

Judge Kennedy began his legal career at the noted San
Francisco law firm of Thelen, Marrin, Johnson & Bridges. In
1963, upon his father’s death, Judge Kennedy returned to
Sacramento to assume his father’s business law practice. Four
years later, he formed a partnership, Evans, Jackson &
Kennedy.
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Judge Kennedy's Sacramento law practice was broad in
scope. During his years as a solo practitioier, he handled
twenty to thirty litigation matters per year, including
criminal and probate cases. After forming his partnership in
1967, Judge Kennedy's practice for major clients was extensive,
including corporate, tax, administrative, real estate, and
environmental law, as well as legislation, estate planning and
probate, and international legal transactions.

Judge Kennedy’'s excellent reputation attracted the
attention of President Ford, who named him in 1975 to the
United States Court of Appeals for the Ninth Circuit. At the
age of 38, Judge Kennedy was one of the youngest lawyers ever
honored by a presidential appointment to the Nation's second
highest court.

As a member of the Ninth Circuit Court, Judge Kennedy has
authored more than 300 majority opinions, as well as 100
concurring and dissenting opinions.

While maintaining a full judicial docket, Judge Kennedy has
also served on a number of administrative panels of the federal
judiciary, including the Judicial Conference’s Advisory
Committee on Codes of Conduct and its Committee on Pacific
QOcean Territories. He is also a director of the Federal
Judicial Center and a National Correspondent for Crime
Prevention and Control with the United Hat.ons,

Beyond his work on the bench, Judge Kennedy's dedication to
the law has inspired him to teach at the McGeorge School of Law
of the University of the Pacific, where he has been a professor
since 1965. He has been a distinguished teacher of the law.

It would be a gross understatement to say that Judge
Kennedy has been well received by his students. Not conly have
they found him to be, in the words of one former student, “an
excellent teacher" who commands a "brilliant intellect", they
also know him to be a creative instructor. He reportedly has
taken to conducting a lecture on the Constitutional Convention
having assumed the persona of James Madison -- complete with
period garb.

I have been privileged to know Tony Kennedy for more than
20 years, since we first met in Sacramento -- where, as I
noted, he was born and raised, and where I had come to begin my
pelitical career in the state Assembly.

During his 12 years on the Court of Appeals, and indeed
during his entire life, Tony Kennedy has shown himself to
possess the highest intellect, temperament, and compassion.
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Furthermore, as the Committee considers Judge Kennedy's
nomination to serve on the Supreme Court, your review of his
service on the Court of Appeals will leave no doubt that he
subscribes to the conservative principles which the framers of
our Constitution adopted 200 years ago.

He knows that our Founding Fathers exercised great care
that the national govexrnmment, and especially our federal
courts, should play a properly limited role in the lives of our
citizens. We should expect no less care of any candidate for
our Nation’s highest court, and in Judge EKennedy you will find
that expectation fully met.

When a judicial candidate’s qualifications are considered,
one everpresent question is whether he or she possesses
compasgion. But too often the test of compassion has focused
too heavily on the candidate’s concern for the accused, with
little or no regard for society, and with little or no regard
for the victim.

Justice does not simply demand protection of the rights of
the accused. Justice also demands the protection of the rights
of those harmed. Until a verdict has been returned, the
accused in a criminal case is just that -- the accused. But
whether the accused being tried is unltimately adjudged guilty
or innocent, we cannot ignore the fact that an innocent victim
has been harmed -- either deprived of property, or in the most
egregious circumstances, forced to suffer the viclence of rape
or other assault, or even death.

Unfortunately, in the effort to respond to some past abuses
of those accused by ocur criminal justice system, we have almost
lost sight of the need to safeguard the rights of victims.

Judge Kennedy has never lost sight of the need for our
criminal justice system to seek justice for all those affected
by crime, as made clear in a speech he delivered earlier this
year in New Zealand. As he stated forthrightly, "[A] decent
and compassionate soclety should recognize the plight of its
victims.*

In fleshing out this basic truth, Judge Kennedy went on to
say that, "An essential purpose of the criminal justice system
is to provide a catharsis by which a community expresses its
collective outrage at the transgression of the criminal.”

Clearly that is what law-makers do in enacting criminal
codes. We proscribe anti-social conduct and prescribe a
penalty for the commigssion of prohibited acts -- and we entrust
the application of the laws to judges. That is why the role of
judges is so important. As Judge Kennedy noted in his speech,
"It does not do to deny that same catharsis to the member of
the community most affected by the crime. A victim's
dissatisfaction with the criminal justice system, therefore,
represents a failure of the system to achieve one of the goals
its sets for itself."
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Thie failure occurs most often at retail, in the courts,
when the application of the law achieves not justice, or the
legislative intent of deterrence and catharsis, but frustration
and distrust in the victim and in the public.

It is little wonder that victims often fail to report
crimes, Judge Kennedy notee, for the criminal justice system’s
failure to care about victims is well known, and too often
inspires public doubt that true justice will be done.

UYltimately, victims and witnesses become indifferent to the
need of the criminal Jjustice system for their cooperation, in
the belief that the system has become indifferent to them.

Judge Kennedy'’'s concern is appropriate not only for those
of us entrusted with making the law, but also for judges who
apply it. Certainly it is appropriate for those whecse duty it
is to test it against the Constitution.

If the proper protections of the Constitution are stretched
to the point where the criminal law provides inadeguate and
uncertain protection to the public, if our criminal justice
system is perceived to be unjust, the demoralizing affects may
well breed distrust, disrespect for the legal process, and a
desperate resort to vigilante actions. The Bernhard Goetz case
comes to mind.

Broadly stated, our exclusionary rule reguires that if the
constable blunders, the criminal goes free. The sad fact is
that too often when the constable makes no willful blunder, the
criminal has still gone free, even where evidence of guilt was
entirely reliable.

And again, the result in such cases has been that in
geeking to curb and penalize unlawful police practices, our
criminal justice system, through largely court-made law, has
released the clearly guilty -- to the outrage of the victim and
the peril of the public. This situation has been one that
cries out for judicial application of a rule of reason to limit
abuses.

Enter now Judge Kennedy -- and reasonable balance.

In an exceptional dissenting opinion in the case of United
States v. lLeon, Judge Kennedy argued that a truly gocd-faith
mistake by police should not lead to a ¢riminal's release.
What makes the opinion exceptional is that its persuwasiveness
ultimately led to its adoption by the Supreme Court.

It is this strict approach to the application of the Fourth
Amendment that is necessary if we are to restore effectiveness,
fairness, and true compassion to our criminal justice system.



11

Page 5

There are many issues that will be raised by the members of
this committee during these confirmation hearings, drawing deep
from the well of American law. But as the Committee carries
out its constitutional responsibilities, it should not only
lock to see if Judge Kennedy'’'s service on the Supreme Court
will serve the interests of justice -- which it surely will -~
but as the Committee seeks justice, it should alsc do justice,
both to the nominee and to the confirmation process.

At the President’s annocuncement of his nomination, Judge
Kennedy told reporters that this Committee and the entire
Senate have a duty to give the most careful scrutiny to his
candidacy -- and that he welcomed such scrutiny. I take pride
in joining him in inviting that scrutiny.

Tony Kennedy's record as a lawyer, as a judge, and as a
human being is an open book, and it is a story of an individual
who has charted a judicial course of such distinction and
soundness that there should be little guestion of his
exceptional gualifications to serve on the Court. Therefore, I
urge the Committee to complete its work with both deliberation
and alacrity, so that the full Senate may consider Judge
Kennedy’s nomination at the start of the new year.
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The CaAairRMAN. Thank you.

Representative Fazio, thanks for coming to the other body. We
appreciate it. It is interesting to note that your Republican col-
league from the Senate is here, and you, a Democrat, are here,
both to speak on behalf of Judge Kennedy. Please go forward.

STATEMENT OF HON. VIC FAZIO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Fazio. Thank you, Mr. Chairman.

Members of the committee, it is a great pleasure and an honor to
join my colleagues, Congressman Bob Matsui and Senator Pete
Wilson, in presenting Judge Anthony M. Kennedy for your consid-
eration to fill the current vacancy on the Supreme Court.

I come hefore you as Judge Kennedy’s friend, a former neighbor,
and as one of two members of Congress who have the privilege of
representing the city of Sacramento where Judge Kennedy grew up
and where he has resided for the last 24 years.

I also represent Solano County, California, which produced the
last Supreme Court nominee from the Ninth Circuit Court of Ap-
peals, Judge Joseph McKenna. Judge McKenna was nominated to
the Supreme Court by President McKinley and confirmed for ap-
pointment to the high court in January of 1898. Judge Kennedy,
who is quite a historian, has informed me that Judge McKenna, a
former district attorney, promptly repaired to the Columbia Uni-
versity Law School for a refresher course. One wonders how the
ABA might have reacted in 1988 to that kind of activity by a pro-
spective member of the Supreme Court.

The CHAIRMAN. As long as they came east, they probably would
have been satisfied.

Mr. Fazio. East of the Mississippi.

Judge Kennedy, in my view, has long possessed all of the quali-
Sies and qualifications needed to make an outstanding Associate

ustice.

As a youth, Tony Kennedy displayed an early interest and appre-
ciation for the law and our judicial system. At the early age of 10,
he began working around his father’s law office and began accom-
panying his father to trials throughout northern California.

I do not have to recount his academic record. Senator Wilson has
outlined it for you. But it is important to point out that during his
time on the bench and in the classroom, Judge Kennedy has
earned the respect of his peers and the admiration of his students
for his commitment to excellence, his spirited eloquence, and his
unparalleled understanding of the Constitution. He has alsc proven
himself to be an active and concerned member of our community,
active in organizations and projects from his local Catholic Church
to Little League Baseball, while performing pro bono legal work for
a number of entities, including Plaza de Las Flores, a project of the
Sacramento Mexican-American community.,

A highly respected local attorney, the former President of the
California State Bar, and principal partner of the firm Diepen-
brock, Wulff, Plant and Hannegan of Sacramento, Forest A. Plant,
perhaps summed up Judge Kennedy's overall qualifications best
when he wrote:
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Judge Kennedy is extremely industrious; he is highly intelligent; . . . he has a
profound knowledge of the evolving Constitution as evidenced not only by his deci-
sions but by his years of teaching the subject at the law school level; he is objective
and even-handed in decision-making and is sensitive to the concerns of all parties
involved in the particular litigation. He is not doctrinaire or inflexible in the dis-
charge of his judicial duties. Above all, he has exhibited a profound faith in our ju-
dicial system and the central importance of the Constitution in that system.

In my view, if confirmed, Judge Kennedy will show judicial re-
straini on the Supreme Court just as he has for the last 12 years
on the court of appeals. But that does not mean that he is hostile
to individual rights. The kind of judicial restraint which typifies
Judge Kennedy's record in the court, his lectures in the classroom
and his statements in both public and private, respects precedents
which some feared previous nominees would ignore; it respects our
institutions and expects change to occur not always through the
courts but through the efforts of the people and their representa-
tives as well.

The rights which we all take for granted, the rights of privacy, of
freedom of expression and freedom from arbitrary government
action, are all well established under current law and, I believe,
would be safeguarded and honored by Judge Kennedy.

But Tony Kennedy, nonetheless, is a conservative. He is a man
with common sense value, a middle class lifestyle, and a traditional
sense of judicial restraint.

Mr. Chairman, members of the committee, it is a pleasure for me
to give Judge Kennedy my highest recommendation and to convey
to you the sense that the community in which Judge Kennedy has
worked and lived for most of his life takes great pride in his accom-
plishments and has great hope for his elevation to the highest
court in the land.

At this time, Mr. Chairman, I would like to submit for the record
a letter from Gordon Schaber, Dean of the McGeorge Law School of
the University of the Pacific, where, as has been indicated earlier,
Judge Kennedy has taught for the last 23 years. Dean Schaber, an
active Democrat, gives Judge Kennedy his strong recommendation,
and states that Judge Kennedy would, as an Associate Justice,
“serve this country in the highest tradition.”

[The letter of Dean Schaber follows:]
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McGEORGE SCHOOL OF LAW

ChINISIRSIT Y OF THIE ACTE B B Banm Asenne =arrarients € s fornin Gnnt
WRITLK = INIREX T DAL N WHER

(916) 739-7121

Dsr’na\gs" December 2, 1987

Honorable Vie Fazio

Member of Congress

1421 Longworth Building

Washington, DC 20515 FEDERAL EXPRESS

Dear Vie:

I write to you to restate my personal support for the
econfirmation of Judge Anthony M. Keanedy as a member of the
Supreme Court of the United States.

1 knew about Anthony Kennedy before he was solicited by me
for an adjunct teaching position at the McGeorge School of Law of
the University of the Pacific some {wenty-three years age. As a
youngster, his curriculum in his elementary schoel could not hold
him gnd absorb all of his intellect and energies. At the age of
ten years, he began to work almost full time in the State Senate
as one of the first pages to be employed in California,
Simultaneously, he began accompanying his father to trials
throughout the northern part of the State and worked around the
law office. He did a great deal more of this priet to the time
he attended college.

He gathered an outstanding scholastice record at Stanford
University and during his course of law study at the Harvard Law
School.

When his father passed away, 1 know ihat he faced an
important decision as to whether to remain in the well-known San
Francisco law firm in whieh he had already made a mark, or
whether to come to his home, not only to settle family affairs
but to eontinue the private practice of his father. The law
offices were located in the same building where I was practicing
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law prior to my service as the Presiding Judge of the Superior
Courts of California for Sacramento County.

1 had the opportunity to observe his skills in private
practice. He wes known for his grasp of an immense scope of
legal subjects and tremendous capacity in an era when the
gensralist lawyer was mueh more common than is the case today.
Further, he proved to be a skilled triai lawyer. Distinguished
members of the bar associated him for that purpose. He engaged
in the practice of administrative law, participated in
transnational practice for corporations doing business abroad,
and wrote complex Wills and Trusts, not only for his own clients
but by referral from other lawyers.

It was a comfort to see that at the time of his appointment
as a Judge of the Court of Appeal for the Ninth Circuit he came
to it with 8 demonstrated capacity in the private practice of
Law.

Of course, having been aware of his intellect and talents, I
early siezed upon his return to Sacramenio to solicit interest in
teaching. During these past twenty-three years, that decision
has proven to be one of my finest. The factors for approval of
law schools of the American Bar Association promote the notion of
members of the beneh end bar participating in the teaching
program. - His participation has demonstrated his superior
intellect, his eapacity for scholarship, his profound knowledge
of the evolving Constitution, his objectiveness and his even-
handed manner in decision making, and his sensitivity to the
concerns of all parties in a particular case.

He has & tremendous intensity about his teaching and his
work. Our students regularly applaud his presentations during
the course of the academic year. Both in the classroom and in
public arenas, he is simply onme of the best public speakers that
I have had the privilege to hear. At the recent dedication of
the new Courthouse for the Ninth Circuit in Pasadena, California,
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a number of judges present said that his speech was the best of
its kind that they had ever heard.

His reputation for judicial temperament and personal
qualities is exeellent. 1 think the enclosed article from the
Smcramento Bee of Sunday, November %9, 1987 says a great deal
from & person in a vantage point similar to ours as Democrats.

At the time of his instailation as an Appellate Court Judge,
1 stated that he was n gentle femily man, & public contributoer
and an intellectual who could have his head high in the <¢louds
but that at all times he had his feet firmly planted on the
ground, with empathy for the problems of all of our citizens.
would serve this country in the best tradition. As I see it, he
will become a consensus builder, consider issues case by case,

and have an abtding respect for legel precedent.

He

Very sincerely yours,

Gordon D. Schaber, Dean

GDS/db

Enclosure
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Mr. Fazio. In addition, Mr. Chairman, I would like to submit for
the record an article published in the Sacramento Bee by .John
QOakley, a self-described liberal, a Democrat, and & professor at the
University of California’'s Martin Luther King Law School in
Davis. Mr Qakley writes that Judge Kennedy’s “opinions show
great concern for consensus and consistency, for the will of the
community made public and coherent through the medium of the
law.” My friend John QOakley concludes: “Judge Kennedy will fit
solidly in the center of the Supreme Court. That is right where we
need him, and right where he belongs.”

[The article of John QOakley follows:}
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The Sacramento Bee

Sungay, November 29, 1987

Editorials 4

A liberal Democrat’s case

for Judge Kennedy

By Joho B. Qakley
Special to The Bee

stiutens, not by its individual citizens Socral
asntotions are Just groups of people, of course,
organmized systematcally 1o continie the inshiuhon
even as the people consutuag it come and go one af
a tirze ke the planks of a boat rebuslt éntirely at séa
But the mark of institutional genius 15 the abhiy to
produce [he right individual when ihe need 15 greal
Some plarhs are more importanl than others
Supreme Court Justicas are rather crucial planks un

our shp of state We greet the occasion of their te-
placement with & genera! call to quarters, and we
have coramissioned port of te crew ta check the cap-
in's choice with upusuat care Just where 3 justice
fits 1s somewhat mysterious, but we know it has some-
thing to do with keep:ng us on course even 1f we don't
know Just where we want o go Faced with (his mys-
tery. we want to make sure that the pastice s made of
good umber Beyond thal we mus( trust 10 the gemus

T HE GENIUS of 3 country 15 measured by it 1n-

ot our insutuiiens

In my opinion the falton has been well served by
the nomnation of Judge Anthony M Kemnedy to sit
o the Supreme Court Our lustitubions, ¢oncelved in
gemus 200 years ago tn Philadeiphia. still operate m a
way Ihal would make their framers proud We, loo,
should be proud that this selection for the court was
in & very Teal sense an insteutional choice Judge
Kennedy was hol the choice of any one Derson, party
or facthion He was a cholce dictaied py the siyucture
of our insitutiens His nomasation 1or the Supreme
Court shows that ihose insttutions are working well

Clearly it was imperative tha! this nommnee be o

person ¢t Lhe dighest personsl probity 3t was alse im-
pertant, th iy spimien, that the nominee have the sort
of Judicicus temperamenl and Judicial pbilosophy
that would command droad, bipaniisan support.

The defeal of Judge Bork's confirmation was
healthy for our judicial system beceuse it focused at
tention on the process of conshitutional interpretation
and the need for social consensus Upon which the be-
gimacy of law so vitally depends 1t was also a re-
einder that the process of sealing & justice on the
Supreme Court is an explicsily pelitical one o wheh

Jokn Ockley ts a professor of law at the Untver-
ety of Californiza, Davs

the legislative and the execun-e branches of govern-
menl can and should play co-equal paris Vigorous
senaierial testing of presidenital appointees to the Su-
preme Couri s ah WTipLriand part of the CoRstUtion 5
syslem of checks and balances in the exercise of gov-
erameatal power But 16 have the Borkian batile re-
peated, with the possibiity of nariow confirmation of
a Just:ce unpalatable to much of the couniry, or aller-
natively in have a bitter confrontanon over senatonal
refusal 16 hold conhrmation hearngs untit after the
L98E elections, seemed Lo me lo ihreaten a degree of
ntrusion of politcs nto the work of the Supreme
Court hkely 1¢ cause long-lerm harm to an inshiution
thal 1s 3t once our most noble and our most fragile
Thal threat seemed to be malenahnng untl Judge
Ginsburg withdrew, and se { was rehieved and thank-
ful whep i1 was Judge Kennedy whom the president
nextasked fo step 1ato the pubdlic spothght

Un the basis of 10 vears of working with Sudge Ken-

pedy. N0l &5 8 12WYer appeanng pefore D bul AS A
fellow kaw teacher wnterested 1n Junsprudence and ju-
dicial ation, I am an enih {ic supporter
of s confirmation | hold this view despite ty hife-
long affiiatien with the Democrauc Party 1 ilast
worked for the federal government as a civil nghts
lawyer In the Carter admimsstrabion As & lawyer {
bave just ene client. whe Tives at San Quentin under
_sentence of death On most of the tszues of the day to
which the label 1s apphed. 1 would be classified as a
“hberal " Since Judge Kennedy is supposedly a “con-
servanrve,” I have some explaining to do .

I mentioned earhier that ummpeachable protuty
&nd & comfortably “mamnstream” temperament and
Pphilosophy about the Job of & judge were the iey char-
acterishics required of the president’s third nominee
to replace Justice Powell T'm gomg to touch on each
of these eritgna in justiiying my whole-hearted sup-
poit for Judge Kennedy despite our giffering pobiical
Affiations .

Judge Kennedy s personal probity 15 ot seriously

.questioned, except wilh regard to his past member-

ship in San Francisco's Olympee Club, a private organ-
izafien that has excluded women and minorities from
membessh:p Surely the extent of his thvolvement
the ciub and mis views on 1ts membership policy Wil
come up In tae course of the sincl senatonal scrubing
that he has welcomed Although It 1s ot a subject [
have discussed wih Judge Keanedy, 1 doubt he fa-
vored the exclusionary polictes Sexism and racism
are difficuh athludes to conceal over 10 yeass of in-
tetachion, and [ have never seen or heard from hum &
bl of such athitudes His membership in a controver-
sial private club may mdicate some sympathy with
the wcea of privacy, however, and so there may be
some suver to be found 1n & around the one arguable
cloud on the record of his personal and private life
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. The reputation of Tony Kennedy as a thoroughly
nice person is widespread and deserved My own
dealings with him began when I was barely 30 years

- old. My academic work led me 10 be named to & com-
miftee on judicial admimstratien on which Judge
Kennedy also served. He was Just past 40, bright, en- .|
ergetic and enthusiastic. He occupied a very powerful |
position, and was the envy of lawyers decades his se-

~lor inage Yet he wore the mantle with huruhty and
humor. .

+ * One Saturday mormng we drove to San Francisco
logether for a committee meeting. On the way home
tny car broke down, much lo my moruficauon. To
Jydge Kennedy this was the most ordinary predica-

“¥nént in the world. Which, of course, 1t was — but I for
one lake heart in the knowledge that 3 future Su-
preme Court justice 15 famibiar with Life as the rest of
us live it. [t had been a long day by the tiine we parted
chmpany My companion was patient and sympathet-
15, Fnever heard a word of complaint .
»That level-headedness 1s characteristic of Judge

énnedy, and was evident during the rollercoaster
ride jeading to his nommation. You may remember
that when President Reagan first prepared to an-
nounce a nominee to send forward i1n heu of Judge
Bork, his choice was widely supposed Lo be Judge
Kennedy. Only on the very morning of (ke announce-
ment did the White House resolve to pick Judge Gins-
burg tnstead.

For every lawyer 1 know {save Judge Kennedy),
and for almost any lawyer I can imagine, this dramat-
1c sequence of boom and bust would have been mere
than modestly depressing. What did Judge Kennedy
do? He flew back to Sacramento, issued a set of gra-
clous statements, and then flew on court business to
American Samoa, of all places. That may sound exot-
ic, but trace 1t on the map, and in your mind.

In the past week you have flown back to Washing-
ton. been announced to have ascended t6 the pinnacle
of your profession by every pundit tn the news media,
the next mght you fly back to Sacramento while the

rest of the country is talking about Douglas Ginshurg,
then you fly through a parade of fime zones and
across the international date line, calching planes at
all hours of the night, and after four days you make
your way back through the same maze of airports {o
Sacramento.

When you cross the international date line, west to
east, you generally fly through the night and arnve on
the morning of the day you departed. That proved a
pretty accurate metaphor for Tony Kennedy's week.
He's exhausted, so what does he do? Just what he had
promised to do. He goes with his wife to the Kings’
game. IU's the first game of the new season, and Sacra-
mento wins. The next morning, at § a m, the White
House calls. One more plane rnide. This ume ihe tnip
home was much easier. The new season 15 jooking
good for Sacramenio.

The temperament of a good judge consists of more
than a pleasant demeanor and clea;n ;;ers:n:l 11:1:;5.

istinct attitude towar ]
fiﬁ‘iﬂ?ﬁf&‘;ﬁ?‘%‘éﬁaﬁ& they bring [0 court: 1hat the
“law 1s the measure of thé fights and duties of people
“that & court will enforce; This attitude requires that
! {he irrelevant details of people’s Hves not count tor or
“against them in court. It &lsq requires that ibe job of
~delermining what the law is be nnderlaken seriously,
“ without underestimation of the degree io _;wll%:;- the
. process of tinding the law ey be subjective dnd the.
‘determination of what the law requires may be oo
“Yroversial. Kennedy's record of opinions as & federal

‘appeliate judge makes clear that he does not decide &

J iy
'cases by cues, stretehing fo reach liberal or conserva-,
“five outcomes. He looks closely at the facts, and,the
,:rsults be reaches defy easy generalization because .

bec ¥
nthey are so sensitive (o the differences Iie‘tw‘een'lndl--.*j

g TS,

w¥idual cases. ¢ FL- L

90-878 0 - 89 - 2

.- Inthe course of 12 years he has detided some rfiga~
jor points of taw, however, and his‘methodology for,
deciding conlroversial issues of law dedéives close..
examination. In my view, he is committed to the begal-
tradiben of our ¢guntry, o a dithon ot judicial re-
view of the constifutfonality of legisiatiVé Bod execu-'
tive action, 10 a fradition of consitubonal protection
of individual rights, and to a tradilion of genuine re-
spect for the authority of precedent thal régards the
overruling of precedent gs gecaslonally neceséary but,
always regrettable, . T Lty A

i e A 1
UDGE KENNEDY is"often {escribed as a con-,
servative judge; he describes himself as a firm
proponent of “judicial resiralnt 2 These are

grounds for worry on the part of liberals. Many fea-

tures of American law that liberals applaud — such
as the desegregation of state school systems by feder-
al court decree; the exclusion of tHlegally seized evi-
dence from use in criminal trials; the outlawing of
malapportioned legistative districts under the rul: of
“one man, one vole; the banning of school praver:
the nght to have an abortion In the early stages of
pregnancy — bave been introduced into our law by
court opinions rather than legislation. Many conser-
valives have decried such cases as offensive {o the
concept of judicial restraint, Would Judge Kennedy
seek to overturn these precedents? We need to think
more about what “judiciai restraint” means before we

can venture a guess. P .

. The preblem 1s to determine if the call for “judicial
restraint” 15 really a call for conservatism in the pro-
cess by which judges decide cases, or is rather a pro-
lest that (he substance of past court decisions has
been inconsistent with conservative pohtical values
On :1s face ihe doctrine of judicial restraint deals with
how judges make their decisions. not with what those

“decisions are. Judicral restraint insists that improving

the law is the province of the legislature and the legs-
Iative process for amending the Constitution. Thus ihe
believer in judicial restraint ought, in principle, to
disagree with a deciston that goes beyond existing law
even If the decision 18 an improvement of the law and
makes our society the better for it.

Advocates of judicial resiraint sometimes make
just this claam, They say they support the effects of
groundbreaking Supreme Court opinions, espeially
those regarding minoniy nights and the politing of
elections, but object nonetheless 1o these opinions as
departures from judicial restraint. The role of the
courts, they say, 15 to apply the law and not to 1nveat
it; when judges make up the law they act without judi
cial restraint, and 1t 15 no excuse that the law they
make up 1s betier law than the Jaw we truly have. Il is
this law, the true Jaw as honestly found in the lext of
stalutes and the Constitution and common law prece-
dent, that judges should respect and not rewrite

Liberals have learned to suspect such protestations
thet conservative attacks on the Supreme Court
spring from concern for judicial restraint regardless
of the ment of the law the court has announced.

. Many controversial! opinions recognizing rights

aga:nst government greazter than those previousty
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found in the Constitution have been joined in by judg-
5 whose careers would seem to define the concept of
judicial restraint — such as Justice Frankfurter, who
declared segregation unconstitutional in Brown w.
Board of Education; Justice Harlan, who joined in the
court’s unanimous reaffirmation ¢f Brown Just two
months after he took his seat on the court; and Chief
sstice Burger, who declared abortions to be constitu-
ally protected in Roe v. Wade. H judges who ex-
emplify judicial restraint nonetheless decide that the
1aw really does confer the previously unrecognized
Tights enforced by controversial new decisions, what
¢4n_account for conservative apoplexy about these
decisions other than hostility to the substance of the
rights these trusted judges have declared fo exist?  ~
Thus liberals have come to see the cry of “judicial
réstraini” not as g genuine commitment te keeping
,adjudication distinet from legisiation, but rather asa
_dfingenuous expression of hostlity to the very idea
that individuals have rights that ike Constitution does
protect against state interference. Is Judge Kennedy's
ravewed commitment to “judicial restraint” merely a
hpretense for hostility (o individual rights?
I think not. *;, <o .
.~ A judge who champions “judicfal restraint® might
 conservative in either (or both) of two senses: 1)
keonservative In the Judicial sense that limils how
broadly judges shoul decide coniroversial cases,
particularly when the controversy i over the mean-
ing of the vague or ambiguous clauses of the Constitu-
tion; or 2) conservative in the political sense that
takes a dim view of the righis peopie ought to have to
live their Jives independently of the wishes of a ma-
jority of their community. A judicial conservative
might be a political liberal, in the mold of President
- Roosevelt’s appointee, Felix Frapkfurter, Or a judl-
cial conservative might be a political conservatlve, In
the mold of President Eisenhower's appointee, John
Harian. A judiciat “liberal™ — an “activist” jydge who
thinks cases should be decided as a matter of justice
rather than law — might also be a political liberal, In
the mold of President Roosevelt's longest-lived ap-
pointment, Willlam 0. Dougias. And certainly an “ac-
tivist” judge might be a political conservative. This is
what Judge Robert Bork was thought to be, and why
he was denied confirmation.

It was feared thzl Bork would treai the ambiguily
and vagueness of the Constifution as blank pages on
which to write his personal poliical values. Bork did
not ciaum that thss was s ambition. Instead he ar-
gued that the Censtitution should be given 15 intended
meaning. But the effect of his theory of “anginal 1n-
teni” seemed (0 be (0 create hlank pages where others
saw none, by overruling decades of accumulated pre-
cedent and finding in the tea leaves of original intent
support for a stingy view of individual righis,

My dealings with Judge Kennedy convince me that
he would foltow in the steps of Harlan and Frank{furt-
er, not of Douglas, or Bork or Judge Ginshurg, who
was thoughi likely to sit for as Jong as Douglas, and to
be as conservative an activist judge as Bork. Kenne-
dy’s belief in judicial restraint 1 founded n his fear
of unbounded power. The judicial power, he believes,
is the jeast checked and balanced of the taree
branches of the federal government. A judge who
seizes every opportunity to recast the law in the im-
age of justice rides an unruly horse. Occasionsily the
task of interpreting the lext and precedent of the law
requires some appeai lo morabty, most classically in
construing such majestically vague clauses of the
Constitution as hose puaranteeing “due process™ or
“equal protection.” These are moral concepts, and to
that extent disputes about their meaning and applica-
tion require moral elaboration, But such cases should
be decided with great caution, and full awareness

that judges, ltke all other officials, are prone to the
temptations of power. )

The National Organization of Women has an-
nounced its opposition to Judge Kennedy, and has
preciaimed that his confirmation wouid be a “disas
ter” for the civil rights of women and minorities, T
think NOW is wrong in its evaiuvation of his record.
His opinion, for a unanimous panel of three judges,
that Congress has not yet required employers to pay
salaries to women aqual to those paid to men for jobs
of “comparable worth,” admittedly a setback to ob-
taining economic equality for women through litiga-
tion, cannoet fairly be condemned as a distortion of the
taw. Far from being uncontroversial, the proposition
that existing law prohibiis employers from passively
profiting from sex discrimination (which compara:
tive worth theorists find endemic in the prevailing
market wage levels of predominantly female jobs)
has been accepled by no judge other than the lower
court judge reversed by Judge Kennedy and his two
colleagues.

Although I have some concerns about the #conomic
mechanics for measuring comparative worth. I agree
that our society would be a more just society if em-
ployers paid wages untainted by the market's lower
valuation of traditionally "women's work.* I would
vote for a well-conceived comparable worth scheme,
I consider myself a liberal, and Iiberals stand ready
1o use the engine of government to achieve economic
justice. T don’t know 1f Judge Kennedy would vole at
the polls for a comparative worth scheme. [ suspect
he wouldn't. Republicans {end to be political conser-
vatives, and political conservatives tend to Opposeus-
ing state power to Improve, rather thaa to protect,
g:v_r‘a goc!}egs .wi‘e{allh Is distributed among its mem-

TS. . o #enigl S loeh MRl ey b ake, )

+#.The Natlonal Organization for Women should cam.
Paign hard for supporters of comparable worih to be
elegted to Congress. If Tony Kennedy were running
for, CongressT NOW should oppose’ him unless he
agreed to support a comparable worth amendment fo
our existing civil rights laws. But he i< riot running for

ess; be is up for confirmation for the Supremé
Court. I don'l think be should be faulted for failing to
find that comparable worth is ot already part of our
law. Only an™“activist™ judge would find that it is. And
certainly Democtats and liberals, whatever their spe-
giar!“inte;;osts g&d p;rsonal values, cannot compla-

Y assume that all activist judges share the

vision offocial justice. . Indges the liveral
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Mr. Fazio. I believe it is time to unite the Senate, and thereby
the country, behind a man who has proven himself to his profes-
sion and his community, the capital of California. He has earned
the respect and support of Sacramento, just as I am sure that Jus-
tice Lewis Powell earned that of the people of his State’s capital,
Richmond, during his many years of practice there. Anthony Ken-
nedy is the right man to take up the responsibility that Justice
Powell has set down. I urge you to send his nomination to the full
Senate with your unanimous endorsement.

The CrairMAN. Thank you, Congressman. The two references
you made will be placed in the record as if read.

Mr. Fazio. Thank you very much.

The CHAIRMAN. Congressman Matsui, welcome. Nice to have you
here. Please proceed.

STATEMENT OF HON. ROBERT T. MATSUI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Matsul. Thank you very much, Mr. Chairman.

I would like 1. jvin my colleagues, Senator Wilson and Repre-
sentative Fazio, in i.troducing Judge Kennedy and also give him
831 highest endorsement for his nomination to the U.S. Supreme

urt.

I noticed 1a editorial in the New York Times this morning that
made reference to the two nominees that preceded Judge Kennedy,
Judge Bork and Judge Ginsburg. It is too bad that two individuals
preceded Judge Kennedy for this nomination. I say it is a shame
because we should not be here today comparing Judge Kennedy to
his two previous nominees.

Judge Kennedy in and of himself is a superb candidate for the
U.S. Supreme Court, and comparisons do not do this gentleman jus-
tice. He has a deep compassion for the law, as many of you know.
He is highly intelligent; from his academic record, we can discern
that. His experience, 12 years on the appellate court in California,
demonstrates a level that very few nominees to the U.S. Supreme
Court demonstrate.

Obviously, Judge Kennedy is a conservative, and Representative
Fazio and myself are here as Democrats. We support him because
of our personal knowledge of Judge Kennedy. I look hack to Sacra-
mento County, where he and I grew up, and I can talk to any of
the 1 million people in Sacramento and not one of them would
have anything negative to say about this candidate. One individual,
when asked by a reporter what they thought of him, said they no-
ticed a lack of an observable ego. Judge Kennedy is a man of hu-
mility; he is a man of compassion. He is an individual that really
has no ego and who will understand the plight of the common man
when matters come before this court.

I would also have to say that even though he is a conservative
and Representative Fazio and I are moderates to liberals, we have
a great deal of confidence in Judge Kennedy in terms of what he
will do on the U.S. Supreme Court. If one looks at his opinions, one
will notice that he demonstrates judicial restraint. But in 1987,
that makes a lot of sense. It means that he probably will not be
overturning many of the decisions of the 1950s, 1960s, 1970s and
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1980s. As a result, you will have stability on the court, which I
think all of us in the United States desire today.

Let me make one further observation. In the next few days, you
will hear testimony from a gentleman for whom I have a great deal
of admiration. The gentleman is from Sacramento. His name is Na-
thaniel Colley. Nathaniel Colley is a black lawyer. He was former
general counsel of the NAACP. He was born in Alabama, came to
Sacramento, opened up his law practice, and became truly one of
the prominent lawyers in the United States and one of the great
trial lawyers in the State of California. I would like you to read or
listen to his testimony when he gives it because that testimony will
demonstrate the regard that lawyers, law students and ordinary in-
dividuals have for Judge Kennedy.

I heartily endorse his nomination to the U.S. Supreme Court.
You could not make a better selection.

Thank you.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR.

The CHAIRMAN. Thank you very much, Representative. As I indi-
cated to my three colleagues, you are welcome to stay. We will now
move to opening statements from me and my colleagues, but any
time you have to absent yourself, we understand. We want to
thank the three of you for coming over and being so eloguent in
your support of Judge Kennedy.

This committee last assembled to consider the Supreme Court
nomination on the eve of the 200th anniversary of the Constitu-
tion’s drafting, and our discussion with the previous nominee and
other witnesses was vigorous, educational and, I believe, ultimately
enlightening. In sum, it was a discussion that I and most of my col-
leagues believe was worthy of the momentous anniversary that we
were at that very moment celebrating.

Today, there is a calmer atmosphere. The confrontational spirit
that characterized the last two nominations has passed as well. But
make no mistake about it: at this moment in history, the Senate’s
decision on this nomination is every bit as important as our deci-
sion on the nomination of Judge Bork or anyone else. For if we are
to do our job, and if you are to be confirmed, Judge Kennedy, ycu
will occupy the same position of responsibility and power to which
Judge Bork and Judge Ginsburg were nominated.

Our tradition of evolving liberty is just as much at stake today as
it was when Justice Powell resigned in July. So once again, we
meet to discuss the meaning of the majestic phrases of our greatest
document, the Constitution; phrases that Justice Harlan knew
cannot “be reduced to any formula”; a document that Chief Justice
Marshall foresaw was “intended to endure for ages to come and
consequently to be adapted to the various crises of human affairs.”

Through that document, the Supreme Court holds far-reaching
power over the constitutional rights and the daily lives of every
American citizen. Accordingly, our role of advice and consent de-
mands from every Senator a thorough and careful review, even
with nominees of sterling character and qualifications, as you obvi-
ously have, Judge Kennedy. This careful review is not an expres-
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sion of doubt about you, or any nominee, but a recognition of our
obligation under the Constitution.

As someone said this morning, as I turned on the television: "I
hope we have ended, once and for all, the debate as to whether or
not this committee has the right to delve into the judicial philoso-
phy and coastitutional grounding of any nominee."

In the past, I, and many other Senators of both parties, had been
frustrated with the confirmation process for some Supreme Court
nominees. The Senate was being asked, in effect, to waive through
nominees to the highest tribunal in America, largely on faith,
sometimes on the assertion that the President wanted the person,
and surely, in my opinion at least, the framers did not intend this
institution in the United States Senate to bestow such monumental
powers after such cursory examination.

In contrast, when we considered the last nomination, every one
of us, literally every one of us on this committee, carefully re-
viewed the nominee’s full record of constitutional and judicial
thinking. And the heart of that review took place during the com-
mittee’s hearings. Each Senator on the committee reached his own
conclusion about what those views are, and are not; what they
were and were not; whether they are or whether they are not ac-
ceptable for a Supreme Court Justice to hold.

And that review process begins again with your nomination,
Judge. We have spent the past month reviewing all 438 of your
opinions that you wrote, and close to a thousand opinions that you
\t;vere a part of, if not the author, and the twenty speeches deliverad

¥ you.

These hearings will extend that review, and should provide a
rich body of information that will answer the question: Who is An-
thony Kennedy and what does he stand for, and how does he, how
does he view the Constitution and its role in our society?

The Bork hearings set high standards for this committee, the
Senate, and the President, in the appointment of a Supreme Court
Justice.

From those hearings have emerged lasting principles for the
nomination and confirmation of members of the Supreme Court.
First, the President exercises better judgment when he considers
the prevailing views of the Senate, and the American people before
making a nomination. This has always been the case for 200 years.

Second, if the President does consider the views of the Senate
and the people in making the nomination, the Senate may not
need to act as such a forceful constitutional counterweight.

Thus, the Senate must carefully judge whether the President has
nominated someone who is simply philosophically compatible with
him, or someone who would bring a political agenda to the Su-
preme Court. And third, we, in the Senate, still have a constitu-
tional duty to make our review a thorough one.

That means we must know the nominee’s constitutional views,
and state clearly to the nominee our own perspective on constitu-
tional interpretation. To uphold these standards, we must begin by
insisting that every Supreme Court nominee understand and
accept a number of basic constitutional principles, among them the
separation of powers, unenumerated rights, equal protection for
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minorities and for women, for all citizens, and due process of the
law, and the precious rights protected by the first amendment.

It seems to me the Senate should, properly, explore further each
of these issues, and it is equally reasonable te expect every nomi-
nee to state to the Senate the general—I emphasize general—crite-
rila that he, or she, would use to apply these fundamental princi-
ples.

Without the criteria to apply them, fundamental principles may
shrink to the status of noble but empty rhetoric. Therefore, in
these hearings, Judge Kennedy, I intend to ask you questions in
the following five areas.

I will ask you questions intended to determine whether your
view of the Constitution has a narrow code of enumerated rights.
To me, the idea of unenumerated rights expresses a larger truth, a
truth which I believe the President alluded to when he introduced
you.

The American people have certain rights, not because the gov-
ernment gives them those rights, or because the Constitution spe-
cifically names them, but because we exist, simply exist as children
of God‘f That our rights can expand with America’s proud and
evolving heritage of liberty, a heritage founded in the Constitution,
that is, in the words of Justice Harlan, quote, “A living thing.”

1 will ask you questions about the nature of what you have called
the ‘“‘unwritten Constitution,” which restrains the exercise of
power among all branches of government, and about how the doc-
trine of precedent restrains the exercise of power by the Supreme
Court in particular.

I will ask you questions about your views on civil rights and
gender discrimination, and your understanding of the role of Con-
gress, and the courts, in providing remedies for past acknowledged
discrimination.

I will ask you questions on the constitutional balance that should
be struck between the procedural protections guaranteed to those
accused of criminal acts, and the consideration that should be
given to the safety of society and the victims of crime.

In discussing these areas, I—and I expect most of my col-
leagues—will not ask you to predict what your vote will be, or to
say how you would decide a specific case in the future. I want in-
stead, to understand the approach you will use, the general criteria
you will bring to constitutional claims on these issues, a discussion
that is critical, if the committee is to perform its constitutional role
properly.

It is somewhat presumptuous of me, Judge, but I suggest that
you might adopt the role of professor, rather than judge, in answer-

_ing those questions.

Discuss with us how you arrive at your views on the Constitu-
tion. Educate us a little bit as to who Tony Kennedy is. Some out-
side this committee misunderstood this very vital distinction
during our last hearing.

Indeed, there are reports that the administration, and even some
of my colleagues, have not chserved the distinction, either. In my
view, these reports are a matter of grave concern.

So finally, I will also ask you whether the administration, or any
member of this body, have sought any commitments from you on
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matters that might come before the Supreme Court. For just as it
is, in my view, inappropriate for us to seek those commitments, it
would be highly inappropriate for anyone else, in determining
whether or not you are appointed, or whether or not they will vote
for you, to seek similar commmitments.

In September, both my conservative and liberal colleagues, as
well ag the previous nominee, were emphatic, that no campaign
promises were sought or secured in the judge’s testimony before
this committee. None will be sought or secured at this hearing
either.

I expect, however, that within reasonable limits of propriety, you
will respect the Senate’s constitutional role of advice and consent,
by being as forthcoming and responsive as posgible. As I am sure
you remember from our conversations in private, Judge, the com-
mittee fully expects a thorough discussion of your constitutional
philosophy, because while your judicial record is impressive, it does
not address many constitutional issues.

And though your speeches are stimulating, they raise, in many
cases, a8 many questions as they answer, and, consequently, Judge,
the committee would very much appreciate—and quite frankly we
expect—forthcoming answers that will shed light on your constitu-
tional philosophy.

I expect this to move very swiftly, and fairly, and I hope—and I
mean this sincerely—I hope you enjoy the experience. This is not
anything other than an attempt to have a dialogue with you as to
who you are, what you stand for, why you want to be on the Court,
s0 we have a sense of what we are about to vote on.

Most everyone on this committee look—1I think everyone on this
committee looks very favorably on your nomination, but most of us
have an open mind. As one of my colleagues said this morning, the
most important witness in this hearing will be Judge Kennedy, and
Judge, we welcome you, we look forward to hearing from you, and
with that, let me yield to my colleague from South Carolina for his
opening statement.

[The statement of Senator Biden follows:]
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OPENIRG STATEMENT
SENATOR JOSEPH E. BIDEN, JR.
SENATE JUDICIARY COMMITTEE HEARING
ON THE NOMINATION OF ANTHONY KENNEDY
TO BE AN ASSOCIATE JUSTICE
OF THE SUPREME COURT

MONDAY, DECEMBER 14, 1987

This committee last assembled to consider a Supreme Court
nomination on the eve of the 200th anniversary of the
Constitution's drafting. Our debate with Judge Bork and the other
Wwitnesses was vigorous, educational, and ultimately enlightening.
In sum, it was a debate that I and most other Senators believe was

worthy of that momentous anniversary.

Today, there's a calmer atmosphere, The confrontational
spirit that characterized the last two nominations has passed as
Wwell,

But make no mistake about it. At this moment in history, the
Senate's decision on this nomination is every bit as important as
our decision on the nomination of Judge Bork. For if you are
confirmed, Judge Kennedy, you will occcupy the same position of
power and responsibility to which Judge Bork and Judge Ginsburg
were nominated. Our tradition of evolving liberty 1s just as much
at stake today as it was when Justice Powell resigned in July.

So, once again, we meet to discuss the meaning of the
majestic phrases of our greatest document, the Constitution --
phrases that Justice Harlan knew cannot be "reduced to any
formula;" a document that as Chief Justice Marshall foresaw, was
"intended to endure for ages to come, and, consequently, to be
adapted to the various crises of human affairs.”

Through that document, the Supreme Court holds far-reaching
power over the constitutional rights and the daily lives of every
American citizen., Accordingly, our role of advice and conseént
demands from every Senator a thorough and careful review, even
with nominees of sterling character and qualifications.

This careful review is not an expression of doubt about a
nominee, but a recognition of our obligation under the
Constitution.

In the past, I and many other Senators of both parties have
been frustrated with the confirmation process for some other
Supreme Court nominees, The Senate was being asked, in effect, to

(more)
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waive through nominees to the highest tribunal 1in America =--
largely on faith., Surely, the Framers did not intend thas
institution to bestow such monumental powers after such a cursory
examination.

In contrast, when Wwe considered the Bork nomination, every
one of us carefully reviewed the nominee's full record of
constitutional and judicial thanking -- and the heart of that
review took place during the committee's hearings, Each Senator
on the committee reached his own conclusion about what views are
or are not acceptable for a Supreme Court Justice to hold.

That review process begins again with this nomination. We
have spent the past month reviewing the 438 opinions written by
you and the 20 speeches delivered by you. These hearings will
extend that review, and should provide a rich body of information
that will answer the question -- Who is Anthony Kennedy and what
does he stand for?

The Bork hearings set high standards for this committee, the
Senate and the President in the appointment of a 3Supreme Court
Justice. From those hearings have emerged lasting principles for
the nomination and confirmation of members of the Supreme Court.

First, the President exercises better judgment when he
considers the prevalling views of the Senate and the American
pecople before making @ Supreme Court nomination.

Second, when the President does consider the views of the
Senate and the people in making the nomination, the Senate may not
need to act as such & forceful constitutional counterweight.

Thus, the Senate must carefully judge whether the President has
nominated somecne who is simply philosophically compatible with
him, or soumeone who would bring a political agenda to the Court.

Third, we in the Senate still have a constitutiopal duty to
make our review a thorough one, That means Wwe must know the
nominee's constitutional views, and state clearly to the nominee
our own perspectives oh constitutional interpretation.

To uphold these starndards, we must begin by insisting that
every Supreme Court nomiree understand and accept a number of
basic constitutional principles., Among them: the separation of
powers; unenumerated rights; equal protection for minorities, for
women, for all citizens; due process of law; and the precious
rights protected by the First Amendment.

The Senate should properly explore these issues further.

(more)
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And it is equally reasonable to expect evary nominee to
state to the Senate the general criteria that he or she would use
to apply those fundamental principles. For without the criteria
to apply them, fundamental principles may shrink to the status of
noble bui empty rhetoric.

Therefore, in these hearings, Judge Kennedy, I intend to ask
you questions in the following five areas;

I will ask you questions intended to determine whether you
view the Constitution as a narrow code of enumerated rights. To
me, the idea of unenumerated rights expresses a larger truth: a
truth t¢ which I believe the President alluded when he introduced
you -- that Americans have certain rights not because the
government gives them or because the Constitution specifically
names them, but because we exist, as children of God; that our
rights can expand with America's proud and evolving heritage of
liberty, a heritage founded on 2z Constitution that is, in the
Wwords of Justice Harlan, a "living thing."

I will ask you gquestions about the nature of what you have
called our "unwritten constitution,™ which restrains the exercise
of power among all branches of government, and about how the
doctrine of precedent restrains the exercise of power by the
Supreme Court in particular.

I will ask you questions about your sensitivity to matters
of civil rights and gender discrimination, and your understanding
of the role of Congress and the courts in providing remedies for
past discrimination.

I will ask you questions on the constitutional balance that
should be struck between the procedural protections guaranteed to
those accused of c¢riminal acts and the consideration that should
be given to the safety of society and the victims of crime.

In discussing these areas, I will not ask you to predict
your vote or to say how you would decide any specific future
case, I want instead to understand the approach you would use and
the general criteria you would bring to constitutional claims on
these issues =-- a discussion that is critical if this committee is
to perform its constitutional role properly.

Some cutside this committee misunderstood this very vital

distinction during our last hearings. Indeed, there are reports
that the Administration and even some of my colleagués haven't

{(more)
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observed that distinction either. In my view, those reports are a
matter for grave concern.

Sc finally, I will also ask you whether the Administration
or any member of this body have sought any commitments from you on
matters that might come before the Supreme Court.

In September, both my conservative and liberal colleagues,
as well as Judge Bork, were emphatic that no "campaign promises®
were sought or secured in the Judge's testimony before this
Committee. None will be sought or secured in these hearings.

I expect, however, that within reasonable limits of
propriety, you will respect the Senate's constitutional role of
advice and consent by being as forthcoming and responsive as
possible. As I am sure you remember from our conversation, Judge,
the committee fully expects a thercough discussion of vour
constitutional philoscphy; because while your judicial record is
impressive, it doesn't address many critiecal constitutional
issues; and though your speeches are stimulating, they raise as
many questicns as they answer.,

Consequently, Judge, the Committee would appreciate
forthcoming answers that shed light on your constitutional
philosophy.

Welcome Judge. I look forward to hearing from you.

0=
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Senator TuurMonD. Mr. Chairman, today the committee beging
consideration of the nomination of Judge Anthony M. Kennedy to
be an Associate Justice of the U.S. Supreme Court.

As we begin the hearing process, we must remain keenly aware
that a Supreme Court appointment is unique, not only because it
grants life tenure, but more specifically, because it invests great
power in individuals not held accountabie by a popular election.

Along with this power comes a greater responsibility to the
people of this nation, to the concept of justice, and to the Constitu-
tion. Judge Kennedy, it is very fitting that the Senate consider
your nomination to be an Associate Justice of the Supreme Court
at a time when we are celebrating the 200th anniversary of the
Constitution of the United States.

It is also fitting that we take a moment {to reflect not only on the
wisdom of our forefathers in preparing this magnificent document,
but also on the tremendous responsibility it confers on the Senate.
The Constitution assigns the Senate and the House equal responsi-
bility for declaring war, maintaining an armed forces, assessing
taxes, borrowing money, minting currency, regulating commerce,
and making all laws necessary for the operation of the Govern-
ment.

However, the Senate alone holds exclusive authority to advise
and consent on nominations, and this, without doubt, is one of the
most important responsibilities undertaken by this body.

It is one that takes on an even greater significance when a nomi-
nation is made to the highest court in the land. The Senate has as-
signed the task of reviewing judicial nominations to the Judiciary
Committee.

This responsibility is critical to the nomination process. The com-
mittee’s consideration must be equitable, thorough, and diligent.
The Judiciary Committee must be ever so mindful that a nomina-
tion to the Supreme Court affects all the people of this nation, and
not just a select group.

The role of the Supreme Court in America’s development has
been vital because the Court has faced many difficult issues. Using
its collective intellectual capacity, precedent, and constitutional in-
terpretation, the Court must address issues related to criminal law,
abortion, privacy, church-state relations, freedom of speech, free-
dom of the press, the death penalty, civil rights, and much, much
more.

Throughout the course of this nation’s history, the Court has
been thrust into the center of many difficult controversies.

As Justice Holmes stated, “We are quiet here, but it is the quiet
of a storm’s center.”

Due to the broad range of controversial issues which must be re-
solved by the Court, and the impact these decisions will have, great
responsibility is placed upon each Justice, and an Associate Justice
must be an individual who possesses outstanding qualifications.

In the past, I have reflected upon these gualifications, and I will
only briefly reiterate that I feel a nominee should possess integrity,
courage, wisdom, professional competence, and compassion.

An individual with these attributes cannot fail the cause of jus-
tice. In his 12 years of service on the U.S. Court of Appeals for the
Ninth Circuit, Judge Kennedy has displayed these qualities.
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His proud judicial service, and his distinguished background
make him eminently weli-qualified to serve on the nation's highest
Court.

He attended Stanford University from 1954 to 1957, and was
awarded the degree of bachelor of arts, with great distinction, in
1958

During the year 1957 to 1958, after he had already fulfilled the
principal requirements for graduation from Stanford, he attended
the London School of Economics and Political Science at the Uni-
versity of London, where he studied political science and English
legal history, and alsc lectured in American Government.

He graduated cum laude from Harvard Law School in 1961,
Judge Kennedy practiced law for several years before his appoint-
ment to the ninth circuit, where he now ranks among the most
senior judges on the bench.

He has vast judicial experience, participating in over 1400 deci-
sions, and authoring over 400 published opinions. In addition,
Judge Kennedy has been a constitutional law professor at the
McGeorge School of Law at the University of the Pacific for more
than 20 years.

A review of Judge Kennedy’s 400 written opinions indicates that
he is among the leaders of thoughtful jurisprudence. Judge Kenne-
dy’s published opinions have earned him the reputation reserved
for our most distinguished jurists.

His opinions clearly show that he is an advocate of judicial re-
straint. Judge Kennedy has already had a major impact on Ameri-
can jurisprudence. In 1980 he ruled against the so-called legislative
veto, a once common practice under which Congress would grant
certain authority to the executive branch, would reserve to itself
tlﬁe right to disapprove particular sections exercised under that au-
thority.

Judge Kennedy declared that the practice violated the constitu-
tional separation of powers. The Supreme Court adopted Judge
Kennedy's position.

. In a 1983 dissent, in the case of US. v. Leon, Judge Kennedy
argued that a court should admit evidence seized by law-enforce-
ment officers under a search warrant, that they believed to be
proper. The Supreme Court ultimately reversed a majority opinion,
and adopted a good-faith exception to the exclusionary rule.

Generally, the opinions written by Judge Kennedy take a law-
and-order position. However, Judge Kennedy has made it clear that
if law-enforcement officers overstep legal bounds, he will not hesi-
tate to limit overreaching.

While the constitutional rights of criminal defendants must be
protected, Judge Kennedy will not ignore the rights of victims or
law-abiding citizens.

I am confident that he will take a practical, common-sense ap-
proach to criminal cases, protecting the constitutional rights of
criminal defendants, but upholding the right of society to be pro-
tected from those who commit criminal wrongdoings.

A review of other opinions written by Judge Kennedy shows that
he examines viewpoints and arguments from all sides. His opinions
show that he is openminded, fair, and independent. He does not,
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before he has the facts, in reviewing the appropriate law, develop
preconceived ideas about what the ultimate resuit should be.

I will also note that Judge Kennedy’'s opinions show compassion,
and why Judge Kennedy has upheld tough sentences. He has
shown the fortitude to reverse a criminal conviction if an individ-
ual has been treated fundamentally unfair, or his constitutional
rights have been violated.

In summary, a coraplete and thorough review of Judge Kenne-
dy’s background indicates that he is competent, fair, and just, and
furthermore, that he is exceptionally well-qualified to serve as an
Associate Justice of the Supreme Court.

His vast experience as a practicing attorney, professor of consti-
tutional law, and many years of service on the federal bench pro-
vide the ideal background and qualifications for confirmation to
the nation’s highest Court.

Judge Kennedy, we welcome you to the committee, along with
your wife Mary, and the rest of your family, and congratulate you
on the henor that President Reagan has bestowed upon you.

[The statement of Senator Thurmond follows:]
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STATEMENT BY SENATOR STROM THURMOND (R-S.C.) BEFORE THE SENATE
COMMITTEE ON THE JUDICIARY. REFERENCE NOMINATION OF JUDGE
ANTHONY M. KENNEDY TO BE ASSOCIATE JUSTICE OF THE UNITED
STATES, MONDAY, DECEMBER 1%, 1987, 10:00 A.M,

MR. CHAIRMAN:

Today the Committee begins consideration of the nomination
of Judge Anthony M. Kennedy to be an Associate Justice of the
United States Supreme Court. As we begin the hearing process,
we must remaim keenly aware that a Supreme Court appointment is
unique, not only because it granis life tenure but, more
specifically, because it vests great power in individuals not
held accountable by popular election. Alowng with this power,
comes a greater responsibility to the people of this Nation, to
the concept of Justice, and to the Constitution.

Judge Kennedy, it is very fitting that the Sepate consider
your nomination to be an Associate Justice of the Supreme Court
at the time we are celebrating the two hundredth anniversary of
the Constitution of the United States.

It is also fitting that we take a moment to reflect not
only on the wisdom of our forefathers in preparing this
magnificent document, but also on the tremendous responsibility
it econfers on the Senate. The Constitution assigns the Senate
and the House equal responsibility for declaring war,
maintaining the armed forces, assessing taxes, borrowing money,
minting eurrency, regulating commerce, and making all laws
necessary for the operation of the government, However, the

Senate plone holds exclusive authority to advise and

-1=




34

consent on nominations, and this, without doubt, is one of the
most important responsibilities undertaken by this body. It is
one that takes on an even greater significance when a
nomination is made to the highest Court in the land. The
Senate has assigned the task of reviewing nominations to the
Judiciary Committee. This responsibility is critical to the
nomination process. The Committee's consideration must be
equitable, thorough, and diligent, The Judiciary Committee
must be ever so mindful that a nomination to the Supreme Court
affects all the people of this nation and not just a select
group.

The role of the SBupreme Court in America's development has
been vital because the Court has faced many difficult issues.
Using its collective intellectual capacity, precedent, and
Constitutional interpretation, the Court must address issues
related to criminal law, abortion, privacy, church-state
relations, freedom of speech, freedom of the press, the death
penalty, civil rights, and much, much more. Throughout the
course of this Nation's history, the Court has been thrust into
the center of many difficult controversies, MAs Justice Holmes
stated: "We are quiet here, but it is the gquliet of a storm
center.”

Due to the broad range of controversial issues which must
be resolved by the Court and the impact these decisions will
have, great responsibility is placed upon each Justice. An
Assoclate Justice must be an individual who possesses
outstanding Qualifications. In the past, I have

-
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reflected upon these qualifications and I will only briefly
reit erate, that I feel a nominee should possess: Integrity,
Courage, ¥Wisdom and Compassioh. An individual with these
attributes cannot fail the cause of Justice.

In his twelve years of service on the U.3, Court of
Appeals for the Ninth Circuit, Judge Kennedy has displayed
these qualities. His prior judicial service and his
distinguished background make him eminently well-qualified to
serve on this Nation's highest court. He attended Stanford
University from 1954 to 1957 and was awarded the Degree of
Bachelor of Arts with great distipnetion in 1958, During the
year 1957-1958, after he had already fulfilled the prinecipal
requirements for graduation from Stanford, he attended the
London School of Econemies and Political Science at the
University of London where he studied political science and
English legal history, and also lectured in American
Government. He graduated cum laude, from Harvard Law School in
1961. Judge Kennedy practiced law for several years before his
appointment to the Ninth Circuift where he now ranks among the
most senior judges on the bench. He has vast judicial
experience, participating in over fourteen hundred decisions
and authoring over four hundred published opinions. 1In
addition, Judge Kennedy has been a constitutional law professor
at the McGeorge School of Law at the University of the Pacific
for more than 20 years.

A review of Judge Kennedy's 400 written opinions indicates

that he is among the leaders of thoughtful jurisprudence.
-3a
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Judge Kennedy's published opinions have earned him the
reputation reserved for our most distinguished jurists, His
opinions c¢learly show that he is an advocate of judicial
restraint,

Judge Kennedy has already had a major impact on American
Jurisprudence. In 1980, he ruled against the so-called
legisiative veto, a once common practice under which Congress
would grant certain authority to the Executive Branch but
reserve to itself the right to disapprove particular ssiaps’
exercised under that authority. Judge Kennedy declared that
the practice viclated the constitutional separation of powers.
The Supreme Court adopted Judge Kennedy's position.

In a 1983 dissent in the case of U.S, v, Leon, Judge
Kennedy argued that a court should admit evidence seized by law
enforcement officers under a search warrant that they believed
to be proper. The Supreme Court vltimately reversed the
majority opinion and adopted a “"good faith™ exception to the
exclusionary rule,

Generally, the opinions written by Judge Kennedy take a
law=-and=-order position. However, Judge Kennedy has made it
clear that should law enforcement officers overstep legal
bounds, he will not hesitate to limit overreaching. While the
constitutional rights of c¢riminal defendants must be protected,
Judge Kennedy will not ignore the rights of victims or

law-abiding citizens. I am confident that he will take a

.



37

practical, common sense approach to criminal cases, protecting
the constitutiopal rights of criminal defendants, but upholding
the right of society to be protected from those who commit
criminal wrongdoings,

A review of other opinions Written by Judge Kennedy shows
that he examines viewpoints and arguments from all sides. His
opinions show that he is open-minded, fair anhd independent, He
does not, before hearing the facts and reviewing the
appropriate law, develop preconceived ideas about what the
ultimate results should be. I also note that Judge Kennedy's
opinions show compassion., While Judge Kennedy has upheld tough
sentences, he has shown the fortitude to reverse a c¢riminal
conviction if an individual has been treated fundamentally
unfair or his constitutional rights have been viclated.

In summary, a complete and thorough review of Judge
Kennedy's background, indicates that he is competent, fair, and
Just, and furthermore that he 1s is exceptionally well
qualified to serve as an Associate Justice of the Supreme
Court. His vast experience as a practicing attorney, professor
of constitutional law, and many years of service on the Federal
bench provide the ideal background and gqualifications for
confirmation to the Natien's highest court.

Judge Kennedy, we welcome you to the Committee, along with
your wife Mary and the rest ¢f your family, and congratulate

you on the honor President Reagan has bestowed upon you.

-End-
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The CHAalrMAN. Thank you very much, Senator. Senator Kenne-
dy.
Senator KENNEDY. Thank you very much, Mr. Chairman. I also
want to join in welcoming Judge Kennedy and his family to these
hearings. It is always nice to see a Kennedy nominated for high
public office.

The vacancy on the Supreme Court is nc less important today
than it was 6 months ago when Justice Powell resigned. His depar-
ture left a large opening, and the person who fills it will have a
large role in defining the scope of the fundamental rights and lib-
erties of the American people for years to come.

The events since Justice Powell’s resignation have provided a
clear demonstration of what the American people expect of a nomi-
nee to the nation’s highest court.

They want a Justice who understands that the Constitution is
not just a parchment frozen under glass in 1787. It is the living,
growing embodiment of our history, traditions, and aspirations as a
free people.

They want a Justice who appreciates that the Supreme Court is
not just a tribunal for the intellectual resolution of lawsuits. It is
the institution that protects our constitutional rights and liberties
from the prejudices of the moment, and from excessive intrusions
by the Government.

And they want a Justice who will not be a mouthpiece of the ide-
ology of a single constituency or group. They want a Justice for all.

In reviewing Judge Kennedy's opinions and speeches, I have seen
some hopeful signs, and some troubling ones.

I am impressed by one of his opinions recognizing that the Con-
stitution prevents law-enforcement officers from bribing a 5-year-
old child to be an informant against his mother.

I am impressed by another opinion vigorously applying the first
amendment to protect controversial speech in political debate.

And he deserves credit for his landmark opinion in the Chadha
case, in which he correctly anticipated the Supreme Court’s resolu-
tion of the complex issues of separation of powers between Con-
gress and the President with respect to the legislative veto.

But I am troubled by the narrow interpretation that Judge Ken-
nedy has given civil rights in a number of cases. In some of these
cases, his interpretations were flatly rejected by the Supreme
Court. And I am also concerned by his past membership in clubs
that discriminated against minorities and women.

These hearings will help us to determine whether Judge Kenne-
dy is sensitive to the constitutional rights of the American people,
and if he is, he will deserve to be confirmed by the Senate. Thank
you.

[The statement of Senator Kennedy follows:]



‘39

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY
Hearings on the Nomination of Judge Anthony M. Kennedy
to the Supreme Court

Senate Judiciary Committee
December 14, 1987

I join in welcoming Judge Kennedy and his family here
today. It's always nice to see a Kennedy nominated to high
public office.

The vacancy on the Supreme Court is no less important
today than it was six months ago when Justice Powell resigned.
His departure left a large opening, and the person who fills it
will have a large role in defining the scope of the fundamental
rights and liberties of the American people for years to come.

The events since Justice Powell's resignation have
provided a clear demonstration of what the American people
expect of a nominee to the nation's highest court:

-- They want a Justice who understands that the
Constitution is not just a parchment frozen under glass in
1787; it is the living, growing embodiment of our history,
traditions and aspirations as a free people.

-~ They want a Justice who appreciates that the Supreme
Court is not just a tribunal for the intellectual resoclution of
lawsuits; it is the institution that protects our
constitutional rights and liberties from the prejudices of the
moment and from excessive intrusions by the government.

-- And they want a justice who will not be a mouthpiece
for the ideology of a single constituency or group; they want a
Justice for all.

In reviewing Judge Kennedy's opinions and speeches, I have
seen some hopeful signs -- and some troubling ones.

I am impressed by one of his opinions recognizing that the
Constitution prevents law enforcement officers from bribing a
five year-old child to be an informant against his mother. I
am impressed by another opinion vigorously applying the First
Amendment to protect controversial speech in political debate.
And he deserves credit for his landmark opinion in the Chadha
case, in which he correctly anticipated the Supreme Court's
resolution of the complex issue of separation of powers between
Congress and the President with respect to the legislative
veto.

But I am troubled by the narrow interpretation that Judge
Kennedy has given civil rights in a number of cases. In a few
of these instances, his interpretations were flatly rejected by
the Supreme Court. And I am also concerned by his past
membership in clubs that discriminated against minorities and
women,

These hearings will help us to determine whether Judge
Kennedy is sensitive to the constitutional rights of the
American people, If he is, he will deserve to be confirmed by
the Senate,.
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The CHAIRMAN. Thank you, Senator.

My colleague from Uiah, Senator Hatch.

Senator Hatcu. Well, thank you, Mr. Chairman. Again, like the
others, I am happy i{o welcome you, Judge Kennedy, and your
family to these hearings.

I have been very impressed with you as we have met for exten-
sive periods of time, and as we have chatted, and I just want to tell
you it is nice to see this day arrive.

It is indeed an honor to welcome you, an individual, who I think
is;_f_eminently qualified to serve in the nation’s premier judicial
office.

You have the highest qualifications given you by the American
Bar Asscciation. Unanimously. 1 think that is a great thing after
what I saw Judge Bork go through, and I want to give some credit
to the Washington Post for the good editorials that they have writ-
ten with regard to the rating system of the ABA, recognizing its
importance, but also recognizing that there is an obligation there,
too.

And I think that they have lived up to their obligations with
regard to you, and I am very pleased about that.

You have had 14 years experience as a practicing attorney, 20
years as a professor of constitutional law, and more than 12 years
on the circuit court that defines federal law for nine States and 37
million people. I think this has prepared you for the trust that we
are about to place in you, and the trust displayed in you by Presi-
dent Ronald Reagan.

Indeed, as this hearing progresses, I think President Reagan’s
trust will soon be shared by the people of the United States.

As we all know, it would be difficult to find an aspect of Ameri-
can life that has not been touched by the Supreme Court. I might
say, in approximately the time that you have served on the ninth
circuit, a President has resigned, the world’s largest telecommuni-
cations company has disintegrated, or at least has been changed,
rules for criminal tr.als have changed, and even a town’s ability to
display a creche during the holiday season has been established, all
because nine individuals in our society have found enduring princi-
ples in the Constitution itself.

But as we well know, it has recently become an issue whether
the Supreme Court must find the principles for its decisions in the
Constitution.

Some legal scholars and even some judges have contended that
judges need not base their decisions on the words of the Constitu-
tion. Instead, they contend that judges may go outside the Constitu-
tion to decide cases on the basis of the judges’ understanding of
human dignity, or some other vague and unlimited principle.

The problem with this argument is that it permits unelected
judges to override democratic laws created by the people them-
gelves without constitutional justification.

For example, judges have overturned capital punishment laws in
34 States—even though the Constitution itself, in four or five in-
stances, mentions the death penalty—and this is known generally
as judicial activism.

In my mind, judges who take upon themselves to overrule the
people’s laws without clear warrant from the Constitution, overstep
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their authority. Of course, all judges are not so bold. Most judges
do practice judicial restraint, which is another way of saying they
refrain from using extra-constitutional principles to decide cases.

The reason for judicial restraint is I think well-illustrated in a
statement by a distinguished jurist:

The imperatives of judicial restraint spring from the Constitution itself, not from
a particular judicial theory. The Constitution was written with care and delibera-
tion, not by accident. Its draftsmen were men skilled in the art and science of con-
stitution writing. The constitutional text, and its immediate implications, traceable
by some historical link to the ideas of the Framers, must govern judges.

Marbury v. Madison states the rule: “It is apparent that the Framers of the Con-
stitution conternplated that instrument as a rule for the government of the courts,
as well as the legislature.”

Now this eminent jurist with profound respect for the Constitu-
tion is none other than Judge Anthony Kennedy in an address to
the Canadian Institute for Advanced Legal Studies, more than a
year ago.

To those who classify judges who practice judicial restraint as
conservative, Judge Kennedy I think has the best response. As he
stated, judicial restraint is neither conservative or liberal, but a re-
quirement of the Constitution and a natural predicate for the doc-
trine of judicial review.

Now Judge Kennedy is a champion of judicial restraint. It is easy
to understand why he has won President Reagan’s trust, and it is
easy to understand why he will win the trust of the American
people as well.

After all, he will let the American people govern themselves, and
refrain from imposing his own predispositions from the bench. If
the people legislate a death penalty, for example, 1 think he will
apply it because the Constitution is clearly no bar.

In that regard, Judge, I just want to make a recommendation to
you. There are a lot of comments about how you will have to go
into philosophy here, and you are going to have to go into judicial
theo:if:, and concepts, and that you can treat them any way you
want to.

Let me just say this: I think we, as a committee, have to refrain
from delving into your personal views with regard to constitutional
doctrine.

First of all, I think it is unfair to future litigants before the Su-
preme Court. So, if you do want to answer some of these questions,
choose with care how you do it because you may have that case
before the Supreme Court at some future time, and you do not
want to prejudice your right to decide that case, or have them criti-
cize you after the fact, which certainly will occur.

The very ones who raise it here will be the most critical if you do
not agree with them in the future. I think future litigants need to
know that Judge Kennedy is open to their arguments, not predis-
posed against them. That he is going to be open to whatever the
arguments and facts of the case really are.

And I think you have to show that you will not be prejudiced for
or against any doctrines, and that is a very delicate, difficult line
to traverse. So I want to just recommend to you, don’t be bullied or
badgered into thinking you have got to answer every question that
we ask up here.
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Some of them you simply cannot answer, and some of them you
will simply have to say, this is a matter that is presently in the
courts of this land or may come before the Supreme Court, and I
have to be concerned about whether or not I prejudice my right to
sit on that particular case in the future, and besides, I do not know
\g‘l)lat the facts are going to be in future cases that come before the

urt.

So, there are limitations to what even you distinguished Senators
can ask in your very time-honored and constitutional function of
investigating for purposes of confirming, or not confirming, and
your function of advising and consenting.

I do not think you can offer an informed view of doctrines until
they really appear in the form of a case. Before a judge can make a
determination on the merits of certain doctrines, I think he, or she,
needs to read the briefs, hear oral argument, discuss the matter
with colleagues, and see the issue in the context of the specific
facts of that case.

And a judge should not presume to short-circuit this process with
any prior opinions. Now that does not mean you cannot give your
opinion, but certainly, you have to take that into consideration,
and I think people here will respect such a decision.

The judiciary is an independent branch. Congress should not at-
tempt to dictate the outcome of future cases, or even meddle in the
processes of another branch, by extracting any kind of promises at
any kind of confirmation hearing, least of all this confirmation
ﬁearing for one of the most important positions in our country’s

istory.

So judges are independent. They are not subject to political pres-
sure from Congress, and you do not have to be subject to it,
either—I just want you to know that—in this very important set of
hearings that we will have, where you will have an opportunity to
really be a major participant.

I think it is totally unnecessary to delve into inquiries that you
might have to have come before you at a future time. You have
written over 430 opinions. You have participated in many, many
more opinions, over a thousand opinions in addition to that, and I
think this is an adequate body of evidence, and the best body of evi-
dence, to ascertain how you will perform as a Supreme Court Jus-
tice.

So don't feel like you have to do something like that. By the way,
I think it is good to see a Republican Kennedy in this environment.
I just want you to know that, and I have noticed how well you have
been treated by the press in this matter.

You know, some members of the press have treated you so fairly,
that basically, they may have overloocked which branch of the Ken-
nedy clan you come from, and I just want to tell you that I am glad
to have you here.

And I also have deep respect for my colleague. We have been on
as many as three committees together. So it is good to have you
here.

I could say many more laudatory things about you. You are a
wonderful family man from what I see. You have a profound deter-
mination to fight crime, and your opinions indicate that.
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That is exactly what President Reagan said he would do, in
trying to appoint people to the bench. And you want to fight it
with appropriate legal tools. You have devoted much of your life to
education and to teaching. These are very important things to me.

And I think the highest compliment a judge can receive, is that
you know that ours is a government of laws, not of men, and that
you have really been a stickler for abiding by the law, and I think
that is important.

I think you deserve many more compliments than that. I think
you have been a very appropriate medel of judicial restraint on the
bench, and I think that your service will serve to remind other
judges of their duty to uphold the Constitution as written.

So these are important things, and I just want to compliment
you for the efforts you have made in the past, for the reputation
that you have gained, and of course for the good person that you
are, and I hope that you will enjoy this appearance before the com-
mittee, and I know that you will enjoy your service on the Su-
preme Court in the future. Thank you.

[The statement of Senator Hatch follows:]
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Mr, Chairman. It is indeed an honor to welcome an individual whe is
eminently qualified to serve in the nation's premier judicial office.
Fourteen years as a practicing attorney, twenty years as a professor of
constitutional law, and more than twelve years on the circuit court that
defines federal law for nine states and 37 million people have prepared
Judge Anthony Kennedy well for the trust placed in him by President Ronald
Reagan. Indeed as this hearing progresses, I think President Reagan's
trust will soon be shared by the people of the United States.

As we all know, it would be difficult to find an aspect of American
life that has not been touched by the Supreme Court. In approximately the
time that Judge Kennedy has served on the Ninth Circuit, a President has
resigned, the world's largest telecommanications company has disintegrated,
rules for criminal trials have changed, and even a town's abillty to
display a creche during the holiday season have been established — all
because nine individuals have found enduring principles in the
Constitution.

But a3 we well know, it has recently become an issue whether the
Supreme Court must find the principles for its decisions in the
Constitution. Some legal scholars and even sowe judges have contended that
judges need not base their decisfons on the words of the Constitution.
Instead they contend that judges may go outside the Constitution to decide
cases on the basls of the judges' understanding of human dignity or some
other vague and undefined pringiple, The problem with this argument is
that it permits unelected judges to override the democratic laws created by
the people without constitutional justification. For example, judges have
overturned the capital punishment laws of 34 states even though the
Constitution itself mentions the death penalty. This is known generally as
judicial activism. In my mind, judges who take upon themselves to ovarcule
the peoples' laws without clear warrant from the Constitution overstep

their authority.
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Of course, not all judges are so bold. Most judges practice
judicial restraint, which 1s another way of saying they refrain from using
extraconstitutionsl principles to decide cases, The reason for judicial
restraint 1s stated well by one distinguished jurist: “The imperatives of
judicial restraint spring from the Constitution itself, not from a
particular judicial theory. The Constitution was written with care and
deliberation, not by accident. Its draftsmen were men skilled in the art
and science of constitution writing... The consticutional text and its
fmmediate implications, traceable by some historical link to the ideas of
the Pramers, must govern judges. Marbury v, Madison states the rules 'It
is apparent that the Framers of the Constitution contemplated that
instrument as a rule for the government of the courts, as well as the
legislature.'* This eminent jurist with profound respect for the
Constitution is none other than Judge Anthony Kennedy in an address to the
Canadian Institute for Advanced Legal Studies more than a year ago.

To those who classify judges who practice judicial restraint as
conservative, Judge Kennedy has the best response. As he stated, judicial
restraint is nelther conservative or liberal, but a requirement of the
Constitution and a natural predicate for the doctrine of judicial review,

Judge Kennedy is a champion of judicial restraint. It is easy to
understand why he has won President Reagan's trust. And it is easy to
understand why he will win the trust of the American people as well, After
all, he will let the people govern themselves and refrain from fwposing his
own predipositions from the bench. If the people legislate a death
penalty, for example, he will apply it because the Constitution is clearly
no bat,

I could say many more laudatory things about this excellent American
== he is a wonderful family man, he has a profound determination to fight
crime with appropriate legal tools, he has devoted much of his life to
education and teaching, and so forth — but perhaps the highest compliment
a judge can receiwve is that he knows ours is a government of laws, not of
men. Judge Kennedy deserves that compliment and more. He is a model of
appropriate judicial restraint and will serve to remind our other judges of
theic duty to uphold the Constitution as written.

% look forward, Judge Kennedy, to your appearance before this
comittee and your continued service to our natiom.

i
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The CHarRMAN. Thank you, Senator. The Senator from Ohio,
Senator Metzenbaum.

Senator METZENRAUM. Thank you, Mr. Chairman.

We begin these hearings almost 6 months after Justice Powell
announced his retirement. I believe all of us on the committee are
optimistic that the long struggle to fill this vacancy is nearing its
conclusion. Nevertheless, this committee owes it to the Senate, and
the American people, to conduct fair and thorough hearings, and I
am confident we will do so.

I did not intend to address myseif to this particular point, but my
distinguished colleague from Utah I think was advising you not to
answer some questions and to resist the temptation to explore with
us some of the issues that we on the committee will inquire about.

I would hope that you would disregard that advice, and that you
would follow your own judgment, which has been previously stated
to many of us, and that is that the answers will be forthcoming.

I think, indeed, we have not only a right, but an obligation to
inquire of your philosephy, and your approach, and your thinking.
We do not have a right to ask of you how you will vote in connec-
tion with any particular case, or how you would have voted.

Judge, you are clearly qualified by ability and temperament to
sit on the Supreme Court. In addition, the record suggests that you
are a traditional conservative in your approach to constitutional
and statutory interpretation.

I will be frank with you. I do not necessarily agree with all of
your decisions. I would have been happier if you had reached dif-
ferent results in certain cases. I would have been pleased if you
had resigned earlier from clubs that excluded women, though it is
fair to point out that you did take affirmative steps, somewhat be-
latedly perhaps, to change the policy of those clubs.

In short, I am not going to say to you, Judge Kennedy, that you
are my ideal nominee. But the choice is not ours in the Senate to
make. On the basis of what we now know, you appear to be an ac-
ceptable nominee. Only after the hearing is concluded can we
make that final assessment.

We have undergone a lengthy and exhausting struggle over who
will become the next Supreme Court Justice.

The public is entitled to ask, “Has it really been worth this much
trouble?”’ Without question, it has. We have had a national referen-
dum on the kind of Constitution this country wants. The result has
been an overwhelming endorsement for the one we have now.

The Senate and the American people rejected a nominee who be-
lieved individual freedoms can be found only in the fine print of
the written Constitution. The Senate and the American people
reaffirmed the value of broad constitutional protections for individ-
ual liberties, and strong guarantees of equal protection.

If this hearing demonstrates that you do indeed support these
fundamental values—and 1 fully expect that it will—these months
of struggle will pay rich dividends far into the future for our coun-
try.

Thank you, Mr. Chairman.
[The statement of Senator Metzenbaum follows:]
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OPENING STATEMERT OF SENATOR HOWARD METZENBAUM
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TO BE ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT
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WE BEGIN THESE HEARINGS ALMOST SIX MONTHS AFTER JUSTICE POWELL
ANNOUNCED HIS RETIREMENT. I BELIEYE ALL OF US ON THE COMKITTEE ARE
OPTIMISTIC THAT THE LONG STRUGGLE TO FILL THIS VACARCYI I5 NEARIRG
ITS CONCLUSION. HWEVERTHELESS, THIS COMMITTEE OWES IT TO THE SENATE
AND THE AMERICAN PEOPLE TO CONDUCT FAIR ARD THOROUGH HEARIRGS AND I
AM CONFIDENT WE WILL DO S0.

JUDGE KENNEDY IS CLEARLY QUALIFIED BY ABILITY AND TEMPERAMENT
TO SIT ON THE SUPREME COURT., IN ADDITION, THE RECORD SUGGESTS THAT
HE IS A TRADITIONAL CONSERVATIVE IN HIS APPROACH TO CONSTITUTIONAL
AND STATUTORY INTERPRETATION.

ON THE OTHER HAND, I DO NOT NECESSARILY AGREE WITH ALL OF
JUDGE KENNEDY'S DECISIONS. I WOULD HAVE BEEN HAPPIER IF HE HAD

REACHED DIFFERENT RESULTS IK CERTAIN CASES. I WOULD HAVE BEEN
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PLEASED IF HE HAD RESIGNED EARLIER FROM CLUBS THAT EXCLUDED WOMEN,
TBOUGH IT IS FAIR TO POINT OUT THAT HE TOOK AFFIRMATIVE STEPS TC
CHANGE THE POLICY OF THESE CLUBS. IN SHORT, HE WOULD NOT BE MY IDEAL
NOMINEE. BUT THE SIGNS ARE THAT HE IS AN ACCEPTABLE NOMINEE, AND
THAT IS ALL WE ARE ERTITLED TO ASK OF THE FRESIDENT.

WE HAVE UNDERGONE A LENGTHT AND EXHAUSTING STRUGGLE OVER WHO
WILL BECOME THE NEXT SUPREME COURT JUSTICE. THE PUBLIC IS5 ENTITLED
TO ASK -- HAS IT REALLY BEEN WORTH THIS MUCH TROUBLE? WITHOUT
QUESTION, IT HAS. WE HAVE HAD A NATIONAL REFERENDUM ON THE KIND OF
CONSTITUTION THIS COUNTRY WAKTS. THE RESULT HAS BEEN AN OVERWHELMING
ENDORSEMENT FOR THE ONE WE HAVE ROW.

THE SENATE AND THE AMERICAN PEOPLE REJECTED A NOMINEE WHO
BELIEVED INPIVIDUAL FREEDOMS CAN BE FOUND ONLY IN THE FINE PRINT OF
THE WRITTER CONSTITUTION. THE SENATE AND THE AMERICAN PECPLE
REAFFIRMED THE VALUE OF BROAD CONSTITUTIONAL PROTECTIONS FOR
IRDIVIDUAL LIBERTIES AND STRONG GUARANTEES OF EQUAL PROTECTION. IF
THIS HEARING DEMONSTRATES THAT JUDGE KENNEDT DOES SUPPORT THESE
FUNDAMENTAL VALUES -- AND I FULLY EXPECT THAT IT WILL -~ THESE
MONTHS OF STRUGGLE WILL PAY RICH DIVIDENDS FAR INTO THE FUTURE FOR

OUR COUNTRY.
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The CHAIRMAN. Thank you very much, Senator. Senator Simpson
from Wyoming.

Senator SimpsoN. Thank you, Mr. Chairman. I appreciate your
very steady and sure handling of this nomination, for indeed, we
must be about our business.

It is a rich pleasure to have you here today, Judge Kennedy. I
trust you are looking forward to these hearings. I mean that. 1
think the Chairman is correct.

Here is where we have the opporiunity to publicly interrogate
you with respect to issues of great importance. While that word, in-
terrogation, sometimes, perhaps often, has some rather negative
connotations, I am very certain that our Chairman will maintain
proper order and decorum in this process, and assure that you are
treated with all of the respect due to your high office and to your
nomination.

But before I go further, I need to clarify something which I said
during the Bork nomination, which hag proven to be in total error.
A little bit, really, off the rail.

And so I will eat crow—Ilegs, beak and all here—because on occa-
sion, I expressed my opinion during some of the wretched excesses
of the Bork hearing—and there were some—that if Judge Bork
were not to be confirmed, then the next nominee would be some
nameless, faceless, witless, and terminally bland soul who I re-
ferred to as Jerome P. Sturdley.

Now, I said that, and suffered a foot-in-the-mouth disease, be-
cause I was wrong, so very wrong. You are living proof of my error,
because, indeed, you are a splendid and remarkable new nominee,
and your record of public service and professional life is absolutely
outstanding.

I will not go into your background. Senator Biden has covered
that, and Senator Thurmond. But it is extraordinary, beginning at
the age of 38 on the bench, Stanford, graduation cum laude, Phi
Beta Kappa, London School of Economics, election to the Harvard
Law School board of student supervisors, your private practice,
your pro bono efforts.

That distances you about ag far away from my mythical charac-
ter as one could possible get. S¢ we are going to review your record,
and we have reviewed this for some time now. The committee has
reviewed it. Others are very interested.

Specifically, now, we know of the unanimous recommendation of
the American bar in providing you with the highest possible rating,
that of well-qualified.

I will leave for another time a discussion of how the ABA came
to its decision, but they eventually got it right. It is important to
note that. They were certainly disappointing doing the last nomi-
nation. Four of their remarkable crew are still cloaked somewhere
in anonymity. We do our business in the light here.

It is important to note, from the outset, that you received the
nomination you so clearly deserve. Well, Senators give you advice
on how to answer questions. I heard that. But if you want to choose
a course, why, try the one that the last three successful nominees
picked. Those questions of the committee were answered like:

How I am to resolve a particular issue, or what I might do might make it neces-
sary for me to disqualify myself, and that would result in my inability to do my
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sworn duty. I do not think I should, Senator, respond to the question, because that
may well be an issue argued before ‘the Court, and I do not want to be in a position
of having a connection, as a condition of my confirmation.

As any nominee will in the future, and have always in the past,
say, “I just cannot do it.” Now those were the remarks of Justices
O’Connor, Rehnquist and Scalia. You would want to follow that
good counsel there, I think somewhat, anyway.

It is well worth pursuing. I think it is very important to remem-
ber that that worked, and Judge Bork of course got into the full
panoply of effort because he had no choice. He had no choice. You
do. You have not been hammered flat before you got here.

So, as we proceed here, we will want to know about your judicial
philosophy. I am certain there are those who would believe it to be
too conservative to the extent that that label, conservative or liber-
al, really means much, It never has in my life, 1o add a bit of di-
mension or light to a situation—but that is not the inquiry.

The inquiry is whether you possess the integrity, temperament,
and ability to be on the Supreme Court. The inquiry is also wheth-
er your judicial philosophy, without consideration of your political
philosophy, is worthy of representative on the Supreme Court, and
I very much believe it is.

I hope that we will do that fairly. I have disagreed with the spe-
cific judicial philosophy which nominees possess—and 1 have done
this before, so this is not a case, you know, of sudden enlighten-
ment. And again, I bring to the floor the case of Judge Pat Wald,
who serves absolutely superbly, and was being criticized for the
most superb and banal activities I have ever heard of. And she’s
flhere on the bench. She’s doing a marvelous job, and I supported

er.

And T've supported other nominees of Jimmy Carter, so that’s
the way that is. I just hope that when I'm in the minority, and a
president is presenting a nominee, that I will be as fair as I hope
others would be.

It’s called fairness. I know that is naive, but I still like to try
that. And it would be eminently defeatin, ’g to our national goals if
we ever have another situation—it doesn’t matter who it is—simi-
lar to Robert Bork’s process.

Additionally, even though you hold these particular philosophies,
we also know there is no predictability as to how you'll act when
you get on the high court bench.

That has proved to be troublesome to some in the past. And it is
so important for all of us to remember that you will be only one of
nine. To form a majority, you would have to be joined by at least
four of your colleagues, just as you were joined when you wrote
your majority opinions on the ninth circuit.

It seems to me around here we focus on the nominees as single
entities, as though they're the sole arbiters of justice, discounting
the importance and impact of the other eight justices on the Court.

That dazzled me in the last exercise. Because Bork, to carry out
his “heinous” agenda, was evidently this Pied Piper who would
lead four dull witted colleagues off the edge of the pier. That's
what he would have had to have done. How deceptive that was.

So I look forward to the hearings, working with you. I enjoyed
our visit. I found your treatment of the Bork nomination, Mr.
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Chairman, to be under all the circumstances equitable. I say that
to you, Mr. Chairman. You always command my utmost personal
regard and appreciation, just as under the chairmanship of Ted
Kennedy and Strom Thurmond in this committee, we brought forth
an appreciation for your efforts, your honest attempts.

And I commend you, Mr. Chairman, as to how you personally
handled that at a time of great personal distress to you. So I know
it will be fairly done.

And I said under the first procedures at the inception of the
Bork nomination that his confirmation or rejection would be
brought about by use of a deft blend of emotion, fear, guilt and
racism.

Yes, I overuse that phrase, I do. But it proved to be so. My pre-
diction was borne out.

I know that we will be avoiding all that kind of stuff in this nom-
ination. And we seem to be off to a much better start.

Of course, let me conclude, we remember again that you were
unanimously confirmed by this Senate previously. And since that
time you have served with great honor and distinction.

I'm sure that your current and former students at McGeorge
Law School will be watching intently to see just how you answer
these questions on constitutional law.

They will think, “I remember he fired these questions at me.
How will he do?”’ It will be the law students’ primal joy to watch
you in these proceedings. No doubt you will handle yourself with
great aptitude and dignity.

I look forward to hearing your views, indeed I do. And I say, as [
have said always, that there are not many of us here, at this table,
who would like to be at that table where you sit in your position.
We could not pass the test that we now give to you and to others.
In no way, none of us.

And as I have said before, I would hate to have someone rifling
through the collected utterances, mumblings and scratchings of Al
Simpson. It would be a bizarre array of stuff.

But once again, America will be watching to see how we do our
business of advice and consent. The Senate obviously has no objec-
tive criteria.

I think we learned much from the past one. We have no stand-
ards, no criteria by which to honestly measure the qualifications of
Supreme Court nominees.

Each Senator simply makes up his or her mind. And they make
up their own criteria, which is even more fascinating. And often,
sometimes, even before the hearings, which is ever sublimely fasci-
nating.

And then they come to their conclusions.

I know you're going to handle things beautifully. You will be a
splendid addition to the Supreme Court.

I intend to participate fully, Mr. Chairman, and 1 await your
presentation with great interest and anticipation.

Welcome to you, sir, and to your fine family. And I thank you,
Mr. Chairman.

The CHAIRMAN. Thank you very much. I say to my colleague, |
thank him for his kind remarks about me.

90-878 0 - 89 - 3
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And Judge, just like none of us would like to be where you are
right now, we probably would find a majority up here would like to
be on the Court.

And just as you would probabily not like to stand for election, you
grobably would not be offended to be appointed to the United

tates Senate.

So we all go through similar proceedings, we in a general elec-
tion, and you before us.

And lastly, it is true, you are only one of nine. But I think a case
that’s just been handed down a few minutes ago by the Supreme
Court on one of the most controversial issue in America today that
tied four to four indicates why your nomination is so critical.

I yield to my colleague from Arizona.

Senator DEConcini. Mr. Chairman, thank you. I want to add my
congratulations for the way you have handled the Judiciary Com-
mittee in general, and in specific, as to the Supreme Court nomi-
nees.

Judge Kennedy, we welcome you and your family here today.
You are sitting with some of the most respected Members of Con-
gress, Senator Wilson profound in his statement in support of you,
and Representatives Fazio and Matsui. No one is more respected by
this Senator, and I think by this committee, than the friends that
you have by your side.

I want to first address the subject of advice. I'm not going to give
you any advice, Judge Kennedy. I am going to say that I hope you
do respond to questions as to your own feelings. In my judgment,
that’s the only way we know what you think about the law and the
Constitution.

And contrary to my colleagues on the other side of the aisle, I
think it would be a mistake to not do that. No one is going to ask
you how you would have voted on the four-to-four decision that the
Senator from Delaware just mentioned, dealing with abortion.

No one is going to be so presumptuous as to expect you to come
forward and give opinions on matters that will be pending before
the Court, or may be before the Court at the time.

But it is important for us to find out how you view the Constitu-
tion, and to question some of the decisions that you have made con-
cerning stare decisis and other areas.

So Mr. Chairman, we are gathered together, once again, in this
historic room, to begin what I think is perhaps our most important
responsibility as a body.

I have said many times, confirmation of members to the Su-
preme Court, and perhaps, God forbid, having to declare war, are
the two most important decisions a Senator is called upon to make.

- The nomination of Judge Robert Bork divided this committee, as
well as the Senate and the nation as a whole. I am hopeful that the
nomination of Judge Anthony Kennedy will bring us back together,
with the common purpose of determining objectively whether
Judge Kennedy should be confirmed as an associate justice to the
Supreme Court.

During the committee’s and the Senate’s consideration of Judge
Bork, I found myself at the center of a bitter debate over the role
of the Senate, and about the acceptability of Judge Bork as a jus-
tice.
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Many on both sides of the Bork debate saw that nomination as
an opportunity to advance their political goals. Judge Bork’s sup-
porters saw the nomination as a chance to create sccial and legal
changes that they had been unable to create through other means.

Judge Bork’s opponents saw the nomination as an opportunity to
reverse the decline of their influence that had occurred under
President Reagan’s term.

Both sides used the nomination for fund raising, membership ex-
pansion, and personal attack on Members who happened to dis-
agree with their side of the issue.

I found the rhetoric on both sides of this unfortunate circum-
stance not only inappropriate but very dissatisfying, distracting,
and distasteful.

I accept it as part of the system. I make no criticism of anybody
who engaged in such activity. I just expressed my view that I
thought it was inappropriate.

I attempted to divorce political considerations from my decision-
making. 1 urged my colleagues to wait until the record was com-
plete before making up their minds.

I attempted tc .z~ the hearing to learn, and to gather informa-
tion, rather than to wolster a preconceived notion about that nomi-
nee.

I have been pleased to receive a good deal of mail and in-person
support for iue deliberate approach I took to the Bork nomination.
And while there are those, of course, who are still trying to make
political hay out of the defeat of Judge Bork, I am glad that most
have moved on, and approached the Kennedy nomination in what I
consider to be a very appropriate manner.

We do not have everyone jumping out on this issue, and on this
nomination, as we did before, for or against. We are more deliber-
ate as a body and as Members. So I think the bad has turned into
good; we all learned something, certainly this Senator did.

The nomination of any individual to the Supreme Court is of the
highest importance. Even though we begin these hearings at the
end of the congressional session, and during the holiday season, we
must be careful, and be as thorough as possible in our consider-
ation of the nominee.

I have had an oppertunity to visit with you, Judge Kennedy. 1
appreciate the short time we had to discuss constitutional issues,
and how you feel about them.

I have read over dozens of your opinions. I have read several
transcripts of speeches that you have given. And I have talked to
many attorneys and judges in the ninth circuit about your qualifi-
cations.

And I have had the personal pleasure of being in your company
at ninth circuit judicial conferences, on occasion.

I do, however, have unanswered questions that I intend to ask
you, Judge Kennedy, as a witness. I want to assure myself that you
will apply the law of this nation, and our Constitution, in a consist-
ent way.

I want to be sure that Judge Kennedy will be able to separate his
personal views and philosophies from his judicial decisionmaking.

I want to know what those personal views may be, and I want to
know how they may be applied. I want to satisfy myself that your




54

record as an appellate court judge does indeed display a separation
of your personal and legal views when issuing opinions.

I am interested in learning how you intend to approach the dif-
ferent responsibilities of the Supreme Court, vis-a-vis the court of
appeals.

I will be particularly interested, Judge Kennedy, in discussing
with you your views on discrimination, equal protection, privacy,
criminal procedures, and access to the court.

I want to hear your opinions on the roles that precedent and
stare decisis play on the Supreme Court. And [ am hopeful, Judge
Kennedy, that you will answer these questions as forthrightly as
you can, without intimidation, without feeling put on the spot, or
that there is somebody out to get you, because there is no one here
that I know of who is approaching this hearing in that way.

We are out to do our responsible duty, and [ am very pleased
that you have been chosen for the position. I am also very pleased
that your attitude is one of a willingness to work with us, so we
may come to a conclusion that will fill the vacant seat on the Su-
preme Court, and enable the country to move ahead.

Thank you, Judge Kennedy. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Our colleague from [owa, Senator Grassley.

Senator GrassLEY. Thank you, Mr. Chairman.

Judge Kennedy, let me add my welcome to you and your family.
I particularly want to congratulate you on being chosen by Presi-
dent Reagan to serve on the Supreme Court.

Three months ago this committee convened for the purpose of as-
sisting the Senate’s advice and consent responsibility. Badly, in my
judgment, the committee and the Senate managed to transform a
narrow constitutional function into a full blown fear and smear
campaign.

The advice and consent function, located as it is in the Executive
Branch Article of the Constitution, simply cannot mean that the
Senate’s last word is to be the only word.

I begin these hearings full of hope that this nomination will
return the Senate to its more traditional and appropriate role.

In the past, I have set out what I believe is a principled, three-
part standard for evaluating a nominee. First, does a nominee pos-
sess knowledge of and respect for the Constitution as the precious
inheritance that it is for all Americans, and as the sole rule of deci-
sion in constitutional cases?

Second, does the nominee have full appreciation of the separate
functions between the unelected judiciary and the political
branches?

Thirdly, will the nominee exercise self restraint? Self restraint,
which makes a judge resist the temptation to revise or amend the
Constitution according to that individual’s view of what is good
policy.

Mr. Chairman, I believe that this is a good occasion to repeat
some often cited history about the third branch.

First, according to the framers, the judiciary was to be the “least
dangerous” branch to the political rights guaranteed in the Consti-
tution.
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Second, courts are to make decisions based on the law rather
than personal preference.

Courts derive their legitimacy and authority from this restric-
tion. They lose both when they go beyond it.

As Justice Frankfurter once expressed it, and I quote: The ulti-
mate touchstone of constitutionality is the Constitution itself; not
what we have said about it, unquote.

Much of the furor of the past few months only underscores the
fact that some prefer a judiciary that obliterates the delicate bhal-
ance struck by the framers in the Constitution’s first three articles;
a judiciary whose acts have no roots in the text or history of the
Constitution and laws; a judiciary with little regard for the consent
of the governed or separated powers.

Of course, good intentions will be pleased by the defenders of an
untethered judiciary. But good intentions ought not to prevail over
the Constitution itseif, if we are to be truly a nation of laws, not
men.

Foliowing the Bork hearings, a constituent of mine reminded me
of the words of a former Iowa Congressman, John W. Gwynne. His
words explain it quite plainly, and I quote: A constitution is a docu-
ment written by people in their better moments * * * to protect
themselves in their worst moments.

A constitution is not only to protect man from his enemies * * *
but also from his friends, unquote.

Mr. Chairman, I thank you for scheduling these hearings as
early as you did, and 1 look forward to them as I evaluate this
nominee on the vital questions concerning the judicial branch.
Thank you.

[The statement of Senator Grassley follows:]
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STATEMENT OF SENATOR CHARLES E. GRASSLEY
OR THE NOMINATION OF ANTHONY M. KENNEDY
TO BE AN ASSOCIATE JUSTICE OF THE SUPREME COURT
PECEMBER 14. 1987

JUDGE KENNEDY, LET ME ADD MY WELCOME TO YOU AND YOUR
FAMILY. 1I'D LIKE TO CONGRATULATE YOU ON BEING CHOSEN BY
PRESIDENT REAGAN TO SERVE ON THE SUPREME COURT.

THREE MONTHS AGO THIS COMMITTEE CONVERED FOR THE PURPCSE
OF ASSISTING THE SENATE'S ADVICE AND CONSENT RESPONSIBILITY.
SADLY, IN MY JUDGMENT, THE COMMITTEE AND SENATE MANAGED TO
TRANSFORM A NARROW CONSTITUTIONAL FUNCTION INTC A FULL-BLOWN,
FEAR AND SMEAR CAMPAIGN.

THE ADVICE AND CONSENT FUNCTION -- LOCATED AS IT IS IN TRE
EXECUTIVE BRANCH ARTICLE OF THE CONSTITUTICK -- SIMPLY CANNOT
MEAN THAT THE SENATE'S LAST WORD IS TO BE THE ORLY WORD., T
BEGIN THESE HEARINGS FULL OF HOPE THAT THIS NOMINATION WILL
RETURN THE SENATE TO ITS MORE TRADITIONAL. AND APPROPRIATE
ROLE.

IN THE PAST, I HAVE SET OUT WHAT I BELIEVE IS A
PRINCIPLED+ THREE-PART STANDARD FOR EVALUATING A NOMINEE:

(1) DOES THE NOWINEE POSSESS KNOWLEDGE OF AND RESPECT FOR
THE CONSTITUTION A3 A PRECIOQUS INHERITANCE FOR ALL AMERICANS,
AND AS THE SOLE RULE OF DECISION IN CONSTITUTIONAL CASES ?

(2) DOES THE NOMINEE HAVE FULL APPRECIATION OF THE
SEPARATE FUNCTIONS BETWEEN THE UNELECTED JUD)CIARY AND THE
POLITICAL BRANCHES 7 AND

(3) WILL THE NOMINEE EXERCISE SELF~RESTRAINT ?
SELF~RESTRAINT WHICH MAKES A JUDGE RESIS1 TEHF TEMPTATION TO
REVISE OR AMEND THE CONSTITUTION ACCORDING TO THAT 1INDIVIDUAL'S
VIEW OF WHAT iI5 GOOD POLICY,
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MR, CHAIRMAN, I BELIEVE THIS I3 A GOOD OCCASION TO REPEAT
SOME OFTEN~-CITED HISTORY ABOUT THE THIRD BRANCH.

FIRST. ACCORDING TO THE FRAMERS, THE JUDICIARY WAS TO BE
THE "LEAST DANGEROUS™ BRANCH TO THE POLITICAL RIGHTS GUARANTEED
IN THE CONSTITUTION.

SECOND, COURTS ARE TO MAKE DECISIONS BASED ON THE LAW
RATHER THAN PERSONAL PREFERENCE. COURTS DERIVE THEIR
LEGITIMACY AND AUTHORITY FROM THIS RESTRICTION. THEY LOSE BOTH
WHEN THEY GO BEYOND IT. AS JUSTICE FRANKFURTER ONCE EXPRESSED
IT: T"THE ULTIMATE TOUCHSTONE OF CONSTITUTIONALITY IS THE
CONSTITUTION ITSELF, NOT WHAT WE HAVE SAID ABOUT IT."

MUCH OF THE FUROR OF THE PAST FEW MONTHS ONLY UNKDERSCORES
THE FACT THAT SOME PREFER A JUDICIARY THAT OBLITERATES THE
DELICATE BALANCE STRUCK BY THE FRAMERS IN THE CONSTITUTION'S
FIRST THREE ARTICLES . ., . A JUDICIARY WHOSE ACTS HAVE NO ROOTS
IN THE TEXT OR HISTORY OF THE CONSTITUTION AND LAWS . .
JUDICIARY WITH LITTLE REGARD FOR THE CONSENT OF THE GOVERNED OR
SEFPARATED POWERS.

OF COURSE., GOOD INTENTIONS WILL BE PLEABED BY THE
DEFENDERS OF AN UNTETHERED JUDICIARY. BUT GOOD INTENTIONS
OUGHT NOT TO PREVAIL OVER THE CONSTITUTTON ITSELF, IF WE ARE
TRULY TO BE A NATION OF LAWS., NOT MEMN,

FOLLOWING THE BORK HEARINGS, A CONSTITUEKT OF MINE
REMINDED ME OF THE WORDS OF A FORMER IOWA CONGRESSMAR, JOHN
WILLIAMS GWYNNE. HIS WORDS EXPLAINED IT QUITE PLAIRLY:

"A CONSTITUTION IS A DOCUMENT WRITTEN BY PEOPLE IR THEIR
BETTER MOMENTS . . .

TO PROTECT THEMSELVES IN THEIR WORST MOMENTS.

A CONSTITUTION IS NOT ONLY TO FROTECT MAN FROM HIS ENEMIES
. . . BUT ALSO FROM HIS FRIENDS."

ME. CHATRMAN, T THANK YOU FOR SCHEDULING THEBE HEARINGS.
AND LOOX FORWARD TO THEM AS I EVALUATE THIS NOWMINEE OW THE
VITAL QUESTIONS CONCERNING THE JUDICIAL BRANCH, THANK YOU.
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The CHAIRMAN. Thank you, Senator.

The Senator from Vermont.

Senator LEany. Thank you, Mr. Chairman.

I am pleased to welcome Judge Kennedy and his family to the
Judiciary Committee this morning in this historic room.

Today, the committee is gathering for the second time in less
than 3 months to undertake one of our most important tasks: to
(lljeoar the testimony of the President’s nominee to the U.S. Supreme

urt.

Our work here over the next few days actually is going to reflect
the performance of three important duties.

First, we have a duty to the Senate to develop a complete and
detailed record on all issues pertaining to the fitness of Judge Ken-
nedy to serve on the Supreme Court, and to recommend to the
Senate, based on that record, whether it should give its consent to
this nomination.

Second, we have a duty to the Constitution, that magnificent
charter whose 200th anniversary we celebrated this year. The men
who wrote the Constitution recognized that the appointment of a
Justice of the Supreme Court is too important a decision just to
leave to one branch of government alone. They gave the President
the power to nominate, but they entrusted the Senate with the
power to withhold or give its consent. The fulfillment of this second
duty also requires that we examine this nomination with extraordi-
nary care.

Finally, of course, we have a duty to the American people. The
decisions of the Supreme Court touch the lives of every citizen of
our republic. We depend upon the Supreme Court as the ultimate
guardian of our liberties. Whoever succeeds Justice Powell on the
Supreme Court is going to play a pivotal role in defining the shape
of those liberties, not only for us, but for our children; in your case,
well into the next century. So our duty to the American people also
requires us to act on the basis of a complete record that discloses,
as well as it can be disclosed, what this nomination might mean for
the future of those freedoms.

We have already begun to fulfill these three duties—to the
Senate, to the Constitution, and to the American people—by study-
ing Judge Kennedy's distinguished record as an attorney, as a pro-
fessor of constitutional law, and, for the past 12 years, as a circuit
court judge. The hearings that begin today are the next imporiant
step.

Three months ago—and we have had a lot of discussion about
this today—this committee convened to carry out these same duties
with respect to another nomination to the Supreme Court. The
hearings on the nomination of Judge Robert Bork established three
precedents that should guide our work in the days ahead.

First, the Bork hearings were wide-ranging, they were thorough,
they were intensive. The hearings starting here tcday will share
those features. I hope that every relevant aspect of the nominee’s
record is going to be thoroughly explored. Too much is at stake for
the committee to falter in its obligation to develop a complete
record, a complete record, on which to base its recommendation to
the Senate.
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Second, the Bork hearings focused on the judicial philosophy of
the nominee: his approach to the Constitution, and to the role of
the Supreme Court in discerning and enforcing its commands. The
hearings today should have the same focus. No issue is mcre cen-
tral to a decision on the appointment of a Justice of the Supreme
Court; after all, it is the Court which under our system has the last
word on what the Constitution means.

Now, one Senator today said, Judge, you are not to be badgered
into answering improper questions. Well, those improper questions
are not going to occur. But if they did, I do not think anybody on
this panel thinks you could be badgered into anything.

Now, I met with you, and I know from our conversation, our pri-
vate conversation, I think I know how you will answer. My advice
is the same as I gave you then: Just answer honestly and candidly.
Ignore any other advice of how you should or should not answer.
Just be yourself. Be honest and be candid. Nobody is going to
badger you; and even if they did, you are able to take care of your-
self. As I said before, 1 cannot believe you could be badgered into
anything. And you should not be able to be.

You are going to be asked about many aspects of your judicial
philosophy, as reflected in your previous record. You will also be
asked about many topics on which you have not previously spoken
in public. Your responsiveness to these questions and your candor
and your completeness, they are going to be important factors in
the committee’s ultimate recommendation.

Finally, these hearings, like the Bork hearings, will be fair.
Judge Kennedy is going to be given every opportunity to explain
his judicial philosophy, to put his record in context, and to respond
to any criticisms that may be leveled. That is going to give this
committee and the Senate and the American people the chance to
see the whole picture before a decision is made on this nomination.

The hearings on Judge Bork’s nomination set a precedent in an-
other way as well. Never before in our history have the American
people been so engaged and so involved in the debate not over one
nomination but over the future of the Supreme Court. The public
debate that accompanied the Bork nomination had its excesses and,
as Senator DeConcini mentioned earlier, its low points, like every
public debate in a democratic society. But on the whole, it was a
positive example of our democratic system in government. It cer-
tainly was a positive example of the checks and balances.

Now, the decision on Justice Powell’s successor remains the most
important decision in the field of constitutional rights and respon-
sibilities of this decade. It has been, and it must continue to be, a
public decision, made on the basis of a public record and with the
input of a concerned public. I hope that the high level of public in-
terest continues. Debate on a nomination to the Supreme Court is
in the best traditions of American citizenship.

I look forward, over the next few days, to learning more about
Judge Kennedy’s judicial philesophy and about his qualifications to
serve on the Supreme Court.

Most importantly, these hearings carry out our duty to the U.S.
Senate, to the Constitution and to the American people. We fulfill
that duty if we are fair and thorough, and we fail our fellow Amer-
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icans, the Constitution and the Senate if we are not. So I look for-
ward to that challenge.

Finally, the most important witness, Judge Kennedy, is going to
be yourself. Your testimony and really no one else’s—either for or
against you-—will determine whether you become a Supreme Court
Justice. Only you could stop eventual confirmation. I rather sus-
pect you will not.

Mr. Chairman, I am going to have to leave for a few minutes for
the reconciliation conference, and I will be back in time to hear the
neminee. 1 thank you for your courtesy.

[The statement of Senator Leahy follows:]
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I am pleased to welcome Judge Kennedy and his family to

the Judiciary Committee this morning.

Today, the Committee gathers for the second time in less
than three months to undertake one of our most important tasks:
to hear the testimony of the President's nominee to the United

States Supreme Court.

Our work here over the next few days actually will reflect

the performance of three important duties.

First, we have a duty to the Senate, to develop a complete
and detailed record on all issues pertaining to the fitness of
Judge Kennedy to serve on the Supreme Court, and to recommend
to the Senate, based on that record, whether it should give its

consent to this nomination.

Second, we have a duty to the Constitution, that
magnificent charter whose 200th anniversary we mark this year.
The men who wrote the Constitution recognized that the
appointment of a Justice of the Supreme Court is too important
a decision to leave to one branch of government alone. They

gave the President the power to nominate, but they entrusted to
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the Senate the power to give or withhold its consent. The
fulfiilment of this second duty also requires that we examine

this nomination with extraordinary care.

Finally, we have a duty to the American people, The
decisions of the Supreme Court touch the lives of every citizen
of our Republic. We depend upon the Supreme Court as the
ultimate guardian of our liberties. Whoever succeeds Justice
Powell on the Supreme Court will play a pivotal role in
defining the shape of those liberties, not only for us, but
also for our children, well into the next century. So our duty
to the American people also requires us to act on the basis of
a complete record that discloses, as well as it can be
disclosed, what this nomination might mean for the future of

our freedoms.

We have already begun to fulfill these three duties -- to
the Senate, to the Constitution, and to the American people --
by studying Judge Kennedy's distinguished record as an
attorney, as a professor of constitutional law, and, for the
past twelve years, as a United States Circuit Judge. The

hearings that begin today are the next important step.

Three months ago, this Committee convened to carry out

these same duties with respect to another nomination to the

Supreme Court. The hearings on the nomination of Judge Robert
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Bork established three precedents that should guide our work in

the days ahead.

First, the Bork hearings were wide-ranging, thorough, and
intensive. These hearings will share those features. I hope
that every relevant aspect of the nominee's record will be
thoroughly explored. Too much is at stake for the Committee to
falter in its obligation to develop a complete record on which

to bage its recommendation to the Senate.

Second, the Bork bhearings focused on the judicial
philosophy of the nominee: his approach to the Constitution,
and to the role of the Supreme Court in discerning and
enforcing its commands. These hearings should have the same
focus. No issue is more central to a decision on the
appointment of Justice of the Supreme Court, the court which
under our system has the last word on what the Constitution

means.

Judge Kennedy will be asked about many aspects of his
judicial philosophy, as reflected in his previous record. He
will also be asked about many topics on which he has not
previously spoken in public. His responsivepess to these
questions, and the candor and completeness of his answers, will
be important factors in the Committee's ultimate

recommendation.
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Pinally, these hearings, like the Bork hearings, will be
fair. Judge Kennedy will be given every opportunity to explain
his judicial philosophy, to put his record in context, and to
respond to any criticisms that may be leveled. That will give
thig Committee, the Senate, and the American people the chance
to see the whole picture before a decision ie made on this

nomination.

The hearings on Judge Bork's nomination set a precedent in
another way as well. Never before in our history have the
American people been s0 engaged and s¢ involved in the debate
over the future of the Supreme Court. The public debate that
accompanied the Bork nomination had its excesses and its low
points, like every public debate in a democratic society. But
on the whole, it was a positive example of our democratic

system in action.

The decision on Justice Powell's successor remains the
most important decision in the field of constitutional rights
and responsibilities of this decade. It has been, and it must
continue to be, a public decision, made on the basis of a
public record and with the input of concerned citizens. I hope
that the high level of public interest continuwes. Public

debate on a nomination to the Supreme Court is in the best

traditions of American citizenship.
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I lock foruard, over the next fow days, to Teacning nore
soout Judae Fennzdy's joudicial philosophy and ~bout his

yualifications to zzrve on the Supre 2 Court.

Host iwportantly — these hrarings carry out our duly to
ithe Dnited States Szaate, to the Constituvtion and to the
American people. VWe fulfill that duty if we are fair and
thorough - we fail our fellow Americans, the Constituticin sAnd

the Senate if we are not, I look forward to the challenge.
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The CHAIRMAN. Thank you very much.

The Senator from Pennsylvania, Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

Judge Kennedy, 1 join my colleagues in welcoming you here.
These hearings have already been described as harmonious, per-
haps routine, and maybe less important than previous hearings. 1
frankly disagree with that for a number of reasons:

I believe that these hearings are very important to explore key
issues on your record and your views; secondly, to proceed to devel-
op the Senate’s judgment on the proper scope of inquiry into a
nominee’s judicial philosophy; and, third, somewhat differently, to
discharge the Senate’s constitutional duty to scrutinize a Supreme
Court nominee and make an independent judgment on the nomi-
nee's qualifications. .

I disagree with those who have described your judicial approach
as bland or vanilla. I yet do not know what flavor it is, but I am
convinced that it is not vanilla. And we will have to wait until the
final outcome of the hearings to see precisely where you fit into the
tradition of constitutional jurisprudence.

In reading many of your opinions, in reading many of your
speeches, I note very profound philosophical strains running
through your approach to constitutional law. Those subjects that 1
think are appropriate and really very important for inquiry. I have
noted yvour comment on executive power, for example, that Presi-
dents have significant degrees of discretion in defining their consti-
tutional powers. Today, there are many important issues on execu-
tive power which confront the nation, and specifically confront the
Congress.

You have written landmark opinions on the good-faith exception
to the exclusionary rule, a dissent which started the Supreme
Court in that track. You have written a major opinion on the
Chadha decision. You have written about legal realism and origi-
nal intent. And during the course of the questioning, I think it is
important to see just where you are in the tradition of constitution-
al jurisprudence.

When you and I talked privately, I commented on Chadha with
respect to whether that might retlect your underlying view about
the inadequacies of Congress’s own action, and called your atten-
tion at that time to a very interesting statement, hardly bland,
where you said in one of your speeches that:

The ultimate question, then, is whether the Chadha decigion will he the catalyst
for some basic congressional changes. My view of this ig not a sanguine one. I am
not sure what it will take for Congress to confront its own lack of self-discipline, it
own lack of party discipline, its own lack of principal course of action besides the
ethic of ensuring its re-election.

{ do not necessarily disagree with that conclusion, but the impor-
tance in an analysis of judicial philosophy is to what extent that
underlying approach had an effect on your decision in Chadha.
You have made a very interesting statement about original intent,
a subject of really great importance in terms of where the court is
going to go and how free Justices are to decide important constitu-
tional issues, free perhaps, to some extent, at least from original
intent. And you and I discussed this, again, at some length. I
intend to pursue it, but your comment on a symposium was,
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“There must be some demonstrated historical link between the
rule being advanced in the court and the announced declarations
and language of the framers.” I think that is a subject which really
requires some analysis.

You have moved from that position in a very erudite and philo-
sophical speech on constitutional law on the right of privacy and
the right to travel and the right to vote, and in that speech dealing
with the right to privacy, recognize that right perhaps in fairly em-
phatic terms. I do not want to draw any conclusions. The speech
speaks for itself. That will obviously be a subject of inquiry.

But one of the very profound statements that you made in that
speech was your comparison of *“‘essential rights in a just system or
essential rights in our constitutional system.” Then you say that
the two are not coextensive, and I believe that that is a subject
which requires some examination as to whether there really 1s a
difference between a just system and our Constitution which
speaks to a just system.

In that same speech, you made a reference to other constitution-
al provisions beyond the due process clause in a very interesting
way, and inquired into the subject as to whether equal protection
may have a broader application to homosexual rights than due
process, which was the basis of the Supreme Court’s decision in the
Bowers case.

Then in conclusion, you had made a fascinating reference to ar-
guable rights—you did not adopt them—as to education, nutrition,
and housing; and you really locked away from them as rights em-
bodied in the Constitution. But I do believe that your writings and
your decisions—decisions on school desegregation, on comparable
worth, on a large representation—pose really breadth of under-
standing and, as I read them, a balance and essential elements of
judicial restraint, but not judicial restraint to the extent of being
musclebound, in your interpretation of the Constitution. But there
is a great deal in your record which I think warranis inquiry in
our proceedings.

On the subject of judicial philosophy, our introductory state-
ments today have already negated to some extent the conclusion of
harmony in these hearings. You have already heard a fair differ-
ence of views. And the first question I asked of you when you and 1
sat down to talk—and I thank you for the almost 3 hours we spent
together in two extensive sessions. The first question I asked you
was whether you thought that judicial philosophy was an appropri-
ate subject for inquiry. You said you thought that it was, and we
proceeded to talk. And I did not ask you about your views on any
specific cases, and I would not in private or in public. But I do be-
lieve that there are broad parameters which are appropriate for
discussion. The only advice that I am going to give you on this sub-
ject is not to take any advice on this subject.

That was the first question I asked of Judge Bork as well, wheth-
er he thought judicial—we were talking about judicial ideology at
that time, and Judge Bork said in response that he did not like the
term “ideology” because it had some political connotations, but he
thought judicial philosophy was an appropriate subject for inquiry.

And it is true that some nominees have answered to a lesser
extent than have others. There was a very important article on
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this subject written by a lawyer named William H. Rehnquist back
in 1959, our current Chief Justice, when he toock the Senate to task
in Judge Whittaker’s confirmation proceeding for not asking Judge
Whittaker questions about due process of law and equal protection
of the law, because Lawyer Rehnquist thought that that was indis-
pensible in the Senate’s discharge of its constitutional duties.

When the subject came up with Justice Rehnquist on his confir-
mation proceedings for Chief Justice, he did answer a fair number
of questions in terms of the jurisdiction of the court and first
amendment rights; and, of course, Justice Scalia answered very few
questions, leading a number of us on this committee to consider a
sense of the Senate resolution on the appropriate scope of the in-
quiry. And Judge Bork’s proceedings led to an extensive examina-
tion of judicial philosophy. My own sense is that within appropri-
ate parameters on generalized subjects it is appropriate. At least
speaking for myself, I intend to pursue it very much as we did in
our private discussions where no objection was raised to any of the
questions which 1 had asked at that time.

The subject about our own independent role I think is one which
warrants a comment or two. There is widespread misunderstanding
about the Senate’s role with many people thinking that it is a
party matter for an automatic approval as to what nominee the
President sends to the Senate. Some analogize it to the nomination
of a Cabinet officer. My own sense is that it is fundamentally dif-
ferent from a Cabinet officer who serves the pleasure of the Presi-
dent and during the term of the President.

Thesge proceedings constitute really the apex of the separation of
power under our Constitution. All three branches are involved. The
President makes the nomination; it is up to the Senate to consent
or not; and then the nominee who is successful goes to the court
and has the final word over both the executive branch and the leg-
islative branch. So there are really very important issues involved.

I believe that the Senate has learned significantly from the con-
firmation proceedings as to Judge Bork. Prior to those hearings,
many on this committee had expressed conclusions. As of this
moment, that has not taken place. I think the Senate also learned
the error of the so-called rolling vote; that when some 51 Senators
had announced positions that then there was a call for Judge Bork
to withdraw. To his credit—and I said so contemporaneously with
his statement that Friday afternoon that he would not withdraw—
he did not. But the proceedings as to Judge Bork lacked the Sen-
ate’s deliberative process because so many Senators expressed con-
clusions without the benefit of a Judiciary Committee report and
without the benefit of the debate. I think that we have learned
from that.

As Judge Bork urged, voices should be lowered, and I think they
have been lowered. So I think progress has been made on all sides.

It is an inexact process, I think. We all have a great deal to learn
from it, and I think that the great public attention and the great
Eeublig focus on these nominations is very much in the national in-

rest.

In conclusion, I think it worth just a brief comment about one of
your concluding statements to me when we finished our brief dis-
cussion about 10 days ago, when you said did I think it was appro-
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priate under the advice and consent function for the Senate to give
advice to a nominee. And 1 responded that I thought that was up to
the nominee. But in the informal sessions which you have had with
all of us—and you had expressed this to me—you saw a keen sense
of interest by the Judiciary Committee, and it is reflected in the
entire Senate. And what we say te you both privately and publicly
reflects our own views which are distilled significantly from repre-
sentation, the majoritarian position we have as elected officials.

So I do think there is something that we all learn from these
processes, and that an appropriate range of discussion—and I em-
phasize the word “appropriate.” We should not go too far, but we
should go far enough. That is what, speaking for myself, 1 will at-
tempt to do.

Thank you very much, Mr. Chairman.

The CrairmMaN. One thing you can be assured of, Judge, is you
will find the spectrum covered in this committee on the type of
advice you get. And it is all cost free.

The Senator from Alabama, Senator Heflin.

Senator HEFLIN. Mr. Chairman, I commend you for moving rap-
idly in regards to these hearings. On November the 11th, Armistice
Day, Veterans' Day, Judge Kennedy was nominated. Here, 34 days
later, we are conducting his hearings. They have been set in the
closing week of this session of Congress when much activity is
going on in various matters and their will, of course, require the
pfesence of members of this committee on the floor and in other
places.

Nevertheless, I feel that the Supreme Court needs the ninth
member, and I congratulate you on the effort to bring these hear-
ings to a speedy focus and on the effort for us to proceed.

Two hundred years ago, the framers of the Constitution captured
the spirit of a struggling new nation in 52 words. These words form
the Preamble of the Constitution. I think most of us are familiar
with it, but just to set the tone for it I will quote a little of it.

We the people of the United States, in order to form a more perfect union, estab-
lish justice, ensure domestic tranquility.

I think we ought to look at the first three words of the Preamble,
“We the people.” That is what this nation is all about, and that is
why the Constitution is so important, because it protects the rights
of all people: conservatives and liberals, extremists and moderates,
young and old, men and women, rich and poor. Some may argue
that the ability of the Constitution to be all-encompassing is its
greatest weakness. I would argue, therein lies its greatest strength.

The Constitution is the cornerstone of our democracy, and if we
are fo protect it, we must entrust it to men and women who will
respect its principles and its parameters. That is our function
today: to determine the fitness of this nominee for a lifetime posi-
tion on the Supreme Court. As Senators, we have a constitutional
mandate to provide advice and consent on this nomination.

Judge Kennedy, in your guestionnaire, you listed what you con-
sider to be the attributes of a good judge: compassion, warmth, sen-
sitivity, and an unyielding insistence on justice. I could not agree
with you more. But let me add two additional criteria: an under-
standing of the proper role of the judiciary as expressed in the Con-
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stitution, and a deep belief in and an unfaltering support for an in-
dependent judiciary.

Judge Kennedy, in these hearings you will be questioned on your
views of the Constitution, your judicial philosophy, your commit-
ment to equal justice under the law. Your speeches will be scruti-
nized, and some of your opinions will be criticized. It is my hope
that you will respond to our questions as thoroughly as possible in
order that we may be better able to understand not just Judge
Kennedy, the lawyer or the judge, but Judge Kennedy, the man.

In fulfilling my responsibility of advice and consent, I will keep
an open mind as I have endeavored to do in every other judicial
confirmation hearing. I believe the confirmation process should be
exercised in a judicial manner, without pre-decision leanings,
biases, or allegiances. To act otherwise makes the hearing proce-
dure a waste of time or a perfunctory process.

My decision will be based on my own, and no one else’s, assess-
ment of your commitment to the judicial system, the American
people and the Constitution. I am in full agreement with the late
Senator Sam Ervin when he said:

Cur greatest possession is not the vast domain; it is not our beautiful mountains
or our fertile prairies or our magnificent coastline. It is not our great productive
capacity; it is not the might of our Army or Navy. These things are of great impor-

tance. But in my judgment, the greatest and most precious possession of the Ameri-
can people is the Constitution.

Judge Kennedy, if confirmed, you will be charged with safe-
guarding this most precious possession. The words in the Preamble
of the Constitution are not mere words in a document; they are our
lifeline. Judge Kennedy, it is a lifeline that you will be charged
with protecting, and one that must be extended to all. Judge Ken-
nedy, it is a life line—one that must be extended tc all—that you
will be charged with protecting.

Following the rejection of Judge Bork and the self-withdrawal of
Judge Ginsburg, the spotlights of the Justice Department, the
media, the various Bar Associations, outside partisan and special
interest groups, and the investigative forces of this committee have
focused on you. Thorough and exhaustive investigations have been
conducted. Your life history has been carefully dissected during the
past 34 days. Your opinions have been reviewed under a searching
judicial microscope. Your speeches have been read, re-read, and
read between the lines. Every closet in your life has been opened; a
few skeletons have been found. But thus far, none of the bones are
rattling.

You are off to a good start, and I wish you good luck.

[The statement of Senator Heflin follows:]
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STATEMENT OF SENATOR HOWELL HEFLIN
ON THE NOMINATION OF JUDGE ANTHONY M. KENNEDY
TO BE AN ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT
DECEMBER 1%, 1987

MR. CHAIRMAN:

1 COMMEND YOU FOR MOVING RAPIDLY IN REGARDS TO THESE
HEARINGS. ON NOVEMBER THE 11TH. ARMISTICE DAY, VETERANS' DAY,
JUDGE KEKNEDY WAS NOMINATED. WHERE, 38R DAYS LATER., WE ARE
CONDUCTING HIS HEARINGS. THEY HAVE BEEN SET IN THE CLOSIKG
WEEK OF THXS SESSION OF CONGRESS WHEN MUCH ACTIVITY IS GOING ON
IN VARIOUS MATTERS AND WILL, OF COURSE. REQULRE THE PRESENCE OF
MEMBERS OF THIS COMMITTEE ON THE FLOOR AND OTHER PLACES.

NEVERTHELESS, I FEEL THAT THE SUPREME COURT NEEDS THE
NINTH MEMBER, ARD I CONGRATULATE YOU ON THE EFFORT TO BRING
THESE HEARINGS TO A SPEEDPY FOCUS AND FOR US TO PROCEED.

TWO HUKDRED YEARS AGO THE FRAMERS OF THE CONSTITUTION
CAPTURED THE SPIRIT OF A STRUGGLING NEW NATION IN FIFTY-TWO
WORDS. THESE WORDS FORM THE PREAMBLE OF THE CONSTITUTIOK. I
THINK MOST OF US ARE FAHMILIAR WITH 1T, BUT JUST TO SET THE TONE
FOR IT I WILL QUOTE A LITTLE OF 1T. “WE THE PEOPLE OF THE
UNITED STATES. IR ORDERE TO FORM A MORE PERFECT UNION, ESTABLISH
JUSTICE., IRSURE POMESTIC TRARQUILITY.™
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I THINK WE OUGHT TO LOOK AT THE FIRST THREE WORDS OF THE
PREAMBLE: WE THE PEOPLE. THAT IS WHAT THIS NATION IS ALL
ABOUT. AND THAT IS WHY THE CONSTITUTICR IS 50 IMPORTANT -~
BECAUSE IT PROTECTS THE RIGHTS OF ALL PEOPLE —- CONSERVATIVES
ARD LIBERALS. EXTREMISTS AND MODERATES. YOUNG AND OLD. MEN AND
WOMEN. RICH AND POOR. SOME MAY ARGUE THAT THE ABILITY OF THE
CONSTITUTION TO BE ALL ENCOMPASSING IS ITS GREATEST WEAKNESS.
I WOULD ARGUE. THEREIN LIES IT5 GREATEST STRENGTH.

THE CORSTITUTION IS THE CORNERSTONE OF OQUR DEMOCRACY, AND
IF WE ARE TO PROTECT IT. WE MUST ENTRUST IT TO MEN AND WOMEN
WHO WILL RESPECT ITS PRINCIPLES AND PARAMETERS. THAT IS OUR
FUNCTION TOPAY. TO DETERMINE THE FITNESS OF THIS NOMINEE FOR A
LIFETIME POSITION OR THE SUFPREME COURT. AS SENATORS WE HAVE A
CONSTITUTIONAL MANDATE TO PROVIDE ADVICE AND CONSERT ON THIS
NOMINATION.

JUDGE KENNEDY. IN YOUR QUESTIONNAIRE YOU LISTED WHAT YOU
CONSIDER TO BE THE ATTRIBUTES OF A GOOD JUDGE: ™COMPASSION,
WARMTH, SENSITIVITY AND AN UNYIELDING INSISTENCE ON JUSTICE."™
I COULD NOT AGREE WITH YOU MORE. BUT LET ME ADD TWO ADDITIONAL
CRITERIA: AN UNDERSTARDING OF THE PROPER ROLE OF THE JUDICIARY
A3 EXPRESSEDP IN THE CONSTITUTION, AND A DEEP BELIEF IN. AND

UNFALTERING SUPPORY FOK. AN INRDEPENDENT JUDICIARY.
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JUDGE KENNEDY. IN THESE HEARIRGS YOU WILL BE QUESTIORED
ABOUT YOUR VIEWS OF THE CORSTITUTION., YOUR JUDICIAL PHILOSOPHY,.
AND YOUR COMMITHMENT TO EQUAL JUSTICE UNDER THE LAW. TYOUR
SPEECHES WILL BE SCRUTINIZED, SOME OF YOUR OPINIONS WILL BE
CRITICIZED.

IT IS MY HOPE THAT YOU WILL RESPOND TO OUR QUESTIONS AS
THOROUGHLY AS POSSIBLE S50 THAT WE WILL BE BETTER ABLE TO
UNDERSTAND, NROT JUST JUDGE KENNEDY. THE LAWYER OR THE JUDGE.
BUT JUDGE KENNEDY THE MAN.

IN FULFILLIRG MY RESPONSIBILITY OF ADVICE AND CONSENT, 1
WILL KEEP AN OPEN MIND AS I HAVE ENDEAVORED TO DO IN EVERY
OTHER JUDICIAL CORFIEMATION HEARING. 1 BELIEVE THE
CONFIRMATION PROCESS SHOULD BE EXERCISED IN A JUDICIAL MANKER
WITHOUT PRE-DECISICN LEANIRGS. BIAS OR ALLEGIANCES. TO ACT
OTHERWISE MAKES THE HEARING PROCEDURE A WASTE OF TIME OR A
PERFUNCTORY PROCESS. MY DECISION WILL BE BASED ON MY QWN AND
NO ONE ELSE'S ASSESSKENT OF YOUR COMMITMENT TO THE JUDICIAL
SYSTEH. THE AMERICAN PEOPLE AND THE CONSTITUTION.

I AM IN FULL AGREEMENT WITH THE LATE SENATOR SAM ERVIN
WHEN HE SAID:

"OUR GREATEST POSSESSION IS NOT THE VAST DOMAIR, IT'S NOT
OUR BEAUTIFUL MOUNTAIKS. OR OUR FERTILE PRAIRIES, OR CUR
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MAGNIFICENT COASTLIRE. IT'S ROT OUR GREAT PRODUCTIVE
CAPACITY. IT IS ROT THE MIGHT OF OUR ARMY OR NAVY. THESE
THINGS ARE OF GREAT IMPORTANCE BUT IN MY JUDGEMENT. THE
GREATEST ARD HOST PRECIOUS POSSESSION OF THE AMERICAN
PEOPLE IS5 THE CORSTITUTION."

JUDGE KERNEDY. IF CONFIRMED. YOU WILL BE CHARGED WITH
SAFEGUARDING THIS NOST PRECIOUS POSSESSION.

THE WORDS IN THE PREAMBLE OF THE CONSTITUTION ARE NOT MERE
WORDS IK A DOCUMENT. THEY ARE OUR LIFELINE. JUDGE KENREDY.
IT IS A LIFELINE THAT YOU WILL BE CHARGED WITH PROTECTIKG. AND
ORE WHICH MUST BE EXTENDED TO ALL.

FOLLOWING THE REFECTION OF JUDGE BORK AND THE
SELF-WITHDRAWAL OF JUDGE GINSBURG, THE SPOTLIGHTS OF THE
JUSTICE DEPARTHMERT,» THE MEDI1A, THE VARIOUS BAR ASSOCIATIONS,
OUTSIDE PARTISAN AND SPECIAL INTEREST GROUPS, AND THE
INVESTIGATIVE FORCES OF THIS COMMITTEE HAVE FOCUSED ON You.
THOROUGH ARD EXHAUSTIVE INVESTIGATIONS HAVE BEEN CONDUCTED.
YOUR LIFE HISTORY HAS BEEN CAREFULLY DISSECTED DURING THE PAST
34 DAYS. YOUR OPINIONS HAVE REVIEWED UNDER A SEARCHING
JUDPICIAL MICROSCOPE. YOUR SPEECHES HAVE BEEN READ. RE-READ,
AND READ BETWEEN THE LINES. EVERY CLOSET IN YOUR LIFE HAS BEEN
OPENED; A FEW SKELETONS HAVE BEEN FOUND. BUT THUS FAR. NONE OF

THE BONES ARE RATTLING.
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The CuairMaN. Thank you, Senator, for that colorful description.
[Laughter.]

Maybe the Senator from New Hampshire can conclude and put
some flesh on the bones for us. Senator Humphrey.

Senator HumMpHREY. Thank you, Mr. Chairman.

Judge Kennedy, congratulations on your nomination, and wel-
come to you and each member of your family. My colleagues have
said, I think, all that needs to be said at this point—perhaps more
than needs to be said at this point. I will make a contribution to
efficigncy rare around this place by putting my statement in the
record. .

[The statement of Senator Humphrey follows:)
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SENATE JUDICIARY COMMITTEE
BEARINGS ON THE NOMINATION CF JUDGE ANTHONY KENNEDY
FOR THE U.S. SUPREME COURT
DECEMBER 14, 1987

STATEMENT OF SENATOR GORDON J. HUMPUREY

JUDGE KENNEDY, WELCOME TO THESE COMMITTEE HEARINGS.

I BELIEVE IT TAKES SPECIAL CHARACTER AND COMMITMENT TO
SUBMIT TO A PRCCESS WHICH HAS NOW BECOME A PUBLIC ORDEAL. I
APPLAUD YOQUR WILLINGNESS TO GO THROUGH THIS GRUELLING PROCESS
FOR THE GCOOD OF THE COUNTRY AND THE COURT,

I WILL MAKE NO SECRET OF THE FACT THAT I DEEPLY REGRET
THE SENATE'S REFUSAL TO CONFIRM JUDGE BORK FOR THIS VACANCY,
HE WAS UNIQUELY QUALIFIED TO MAKE A VALUABLE CONTRIBUTION TC
THE COURT'S WORK AND THE HEALTHY DEVELOPMENT OF OUR LAW. HE
WOULD HAVE BROUGHT A PROFOUND APPRECIATION FOR THE LIMITS OF
THE JUDICIAL ROLE TO THE HIGH COURT ~- LIMITS WHICH THE
COURTS TOO FREQUENTLY IGNORE IN THIS ERA OF JUDICIAL POLICY-
MAKING.

IT IS A GENUINE HISTORICAL TRAGEDY THAT THE PUBLIC
DISTORTION OF JUDGE BORK'S RECORD KEPT HIM FROM THE SEAT
WHICH HE SO CLEARLY DESERVED TO FILL.

BUT THAT BATTLE IS OVER, FOR HOW, AND IT IS TIME TC MOVE
ON. IF NOTHING ELSE, I HOPE THAT LESSONS LEARNED FROM THE EX~
CESSEZ OF THE BOREK HEARINGS WILL LEAD TC MORE RESTRAINED
TREATMENT OF JUDGE KENREDY AND THE NOMINEES OF FUTURE YEARS.

I HAVE CAREFULLY EXPLORED JUDGE KENNEDY'S EXTENSIVE
JUDICIAL RECORD, AND IT IS A SOUND AND RESPONSIBLE ONE. IT
SHOWS PROPER RESPECT FOR THE LANGUAGE AND PRINCIPLES OF THE
CONSTITUTION, AND FOR THE DEMOCRATIC PREROGATIVES OF THE
ELECTED LAWMARERS, IT GENERALLY SHOWS KEEN APPRECIATION FOR
FOR THE OBLIGATIONS AND LIMITATIONS OF THE JUDICIAL ROLE.

HIS QPINIONS IN THE CRIMINAL LAW AREA ARE ESPECIALLY
COMMENDABLE, IN SOME OF THE MOST INMPORTANT CRIMINAL LAW
CONTROVERSIES OF THE DAY, JUDGE KERNEDY'S OPINIONS AND
DISSENTS HAVE LATER BEEN FOLLOWED BY THE SUPREME COURT. HIS
SOUND REASONING HAS LED HIM TO REJECT ATTEMPTS TO HAMPER LAW
ENFORCEMENT WITH ARTIFICIAL BARS TO THE GSE OF RELEVANT
EVIDENCE AGAINST DANGERQUS CRIMINALS. AT THE SAME TIME, HE
HAS TAKEN STRONG STANDS TO UPHOLD THE RIGHTS OF THE ACCUSED
AND REVERSE CONVICTIONS WHERE THE CONSTITUTION REQUIRES.

IN A DIFFERENT AREA, JUDGE KENKEDY'S OPINION IN THE
COMPARABLE WORTH CASE OF AFSCME V., STATE OF WASHINGTON WAS
ONE OF THE MOST IMPORTANT COURT OF APPEALS DECISIONS OF THE
DECADE. THAT DECISION PROPERLY REJECTED AN EXTREME
INTERPRETATION OF TITLE VII WHICH WOULD HAVE COST THE STATE
OF WASHINGTON NEARLY ONE BILLION DOLLARS AND UNDERMINED THE
MOST FUNDAMENTAL PREMISES OF A RATIONAL, COMPETITIVE LABOR
MARKET. MORE IMPORTANTLY, IT UPHELD THE PRINCIPLE THAT
LEGISLATURES, NOT COURTS, SHOULD MAKE THE PGLICY DECISIONS
GOVERNING OUR SOCIAL AND ECONOMIC WELFARE,
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1 CANNOT AGREE WITH ALL CF JUDGE RENKEDY'S OPINIOHWS. IN
A FPEW CASES -~ SUCH AS HIS EXPANSIVE DISCUSSION OF
SUBSTANTIVE DUE PROCESS IN THE CASE OF
—- HE HAS SEEMED TO STRAY SOMEWHAT FROM THE PRINCIPLE OF
JUDICIAL RESTRAIRT WHICH HE USUALLY FOLLOWS. BUT EVEN IN THAT
CASE HE REACHED THE CORRECT RESULT, AS LATER CONFIRMED BY THE
SUPREME COURT'S DECISION IN ’

ON THE WHOLE, HIS JUDICIAL RECORD IS EXEMPLARY AND
SOUND., ANY ATTEMPT TO SUGGEST THAT JUDGE KENNEDY IS NOT
WITHIN THE SO-CALLED °"MAINSTREAM"™ IS5 IMPLAUSIBLE. EVEN THOSE
OF HIS OPINIONS WHICH MAY BE CRITICIZED BY HOSTILE WITNESSES
== SUCE AS HIS COMPARABLE WORTH QFINION AND HIS DECISION
UPHOLDING THE NAVY'S RIGHT TO DISCHARGE HOMOSEXUALS IN THE
BELLER CASE -- ARE CONSISTENT WITH RESULTS REACHED BY
NUMEROUS OTHER FEDERAL APPEALS COURTS.

THE TEST FOR ME, THOUGH, IS NOT WHETHER HE IS WITHIN
SOME SELECTIVE NOTION OF THE "HMAINSTREAM"; IT 1S5 WHETHER RE
IS5 FAITHFUL TO THE CONSTITUTION AND THE LIMITS OF THE
JUDICIAL ROLE.

FROM WHAT 1'VE SEEN AND READ SO FAR, JUDGE RENNCDY
SHOULD PASS THAT MORE IMPORTANT TEST. 1 HOPE HIS TESTIMONY
AND HIS ANSWERS TO MY COLLEAGUES' QUESTIONS WILL REENFORCE
THAT BELIEF.

The CHAIRMAN. Thank you, Senator.

The Senator from Ohio.

Senator METZENBAUM. Following Senator Humphrey's lead, Sen-
ator Simon asked me to put his statement in the record as well.

The CHAIRMAN. I am sure they will be compatible. Without objec-
tion, both will be entered.

[The statement of Senator Simon follows:]
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Opening Statement of Senator Simon

Judge Kennedy, I would like to welcome you and your family
this morning.

If you are confirmed as the next Associate Justice of the
Supreme Court, you will be asked to decide some of the most
sensitive and controversial issues of American life. The
Supreme Court has a special role in making good the promise of
liberty in our Constitution. The words that say it best have
been carved across the entrance to the Court itself: YEqual
Justice Under Law." That is what the Supreme Court represents,
and so should every Justice of that Court.

Unlike most of my colleagues on the Committee, I am net a
lawyer, so I will not be asking about technical legal rules or
doctrines. My concern 1s this basic one--will Judge Kennedy be
fair? Will he be sensitive teo individual rights? Will he
safeguard the constitutional protections of all Americans?
Will he pay particular regard to the rights of women, to the
rights of minorities, sometimes ignored 1n our nation's
history? Will he represent "Equal Justice Under Law"?

I want a nominee who is open-minded, not a man with a
mission; a judge who will listen carefully to every argument
and decide on the basis of law, not philoscphy. I want a
Supreme Court Justice who understands and applies not only the
letter of the Constitution, but 1ts spirit as well, These are
the qualities I looked for in Judge Bork, and they are the
criteria I will apply to any Supreme Court nominee.

Judge Kennedy, I have reviewed your record on the federail
bench and I see some very positive signs. But I do have some
concerns, and some questions. I look forward to your
testimony.
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The CHairMaN. Now, it is 12:00 o'clock. I think rather than
swear you right now, Judge—which I was going te do—to the great
disappointment of the photographers—who I enjoy disappointing
on occasion in light of the pictures I see of myself in the press—I
think what we will do is we will wait until 1 o’clock, bring you
back, swear you in, and then I will ask you to intreduce your
family, make your opening statement. Then we will begin the first
reund of questioning.

Judge Kennepy. Thank you, Senator.

The CHAIRMAN. We will reconvene at 1 o'clock. The hearing is
recessed until then.

{Whereupon, at 11:58 a.m., the committee recessed, to reconvene
at 1:00 p.m., the same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order.

I yield to my colleague from South Carolina.

Senator THUERMOND. Mr. Chairman, Senator Bob Dole has sent
over a statement to be placed in the record favoring Judge Kenne-
dy's confirmation to the Supreme Court. I ask unanimous consent
it be put in the record.

The CaalkMAN. Without objection, it will be placed in the record.

[The statement of Senator Dole follows:]
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STATEMENT OF SENATOR BOB DOLE

CONFIRMATION HEARINGS FOR JUDGE ANTHONY M. KENNEDY

MR. CHAIRMAN:

IT IS A GREAT PRIVILEGE TO SPERK ON BEHALF OF JUDGE ANTHONY
M, KENNEDY, WHO HAS BEEN NOMINATED TO SERVE AS AN ASSOCIATE
JUSTICE ON THE SUPREME COURT.

FILLING THIS SEAT, AS EVERYONE IS WELL AWARE, HAS BEEN A
TRIAL -- SO TO SPEAK. BUT IN JUDGE KENNEDY, 1 BELIEVE PRESIDENT
REAGAN HAS BOMINATED A JURIST WHO FULFILLS ALL THE MOST IMPORTANT
REQUIREMENTS OF SUCH AN IMPORTANT POSITION..

JUDGE KENNEDY 15 A GRADUATE OF STANFORD UNIVERSITY AND
HARVARD LAW SCHOOL, AND HAS STUDIED AT THE LONDON SCHOOL OF
ECONOMICS. HE PURSUED A SUCCESSFUL CAREER IN PRIVATE PRACTICE,
AND HAS SERVED AS PROFESSOR OF CONSTITUTIONAL LAW AT THE MCGEORGE
SCHOOL OF LAW AT THE UNIVERSITY OF THE PACIFIC.

SINCE 1976 ,JUDGE KENNEDY HAS SERVED AS A MEMBER OF THE
UNITED STATES COURT OF APPEALS FOR THE 9TH CIRCUIT, WHICH
INCLUDES ALASKA, ARIZONA, CALIFORNIA, HAWAII, IDAHO, MONTANA,
NEVADA, OREGON, AND WASHINGTON. DURING H1S TENURE AS AN

APPELLATE JUDGE HE HAS HANDED DOWN LITERALLY HUNDREDS OF

OPIRIONS. THOSE, COMBINED WITH HIS WRITINGS, PROVIDE AN LARGE
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BODY OF WORK TO ILLUSTRATE JUDGE KENNEDY'S JUDICIAL PHILOSOPHY.
AND NONE OF THESE FOSITIONS ARE 50 EXTREME THAT THEY FELL OUTSIDE
THE MAINSTREAM OF AMERICAN OPINION.

IN FACT, JUDGE KENNEDY'S WORK IS OF SUCH A CALIBER THAT THE
AMERICAN BAR ASSOCIATION UNANIMOUSLY VOTED HIM ITS HIGHEST
APPROVAL RATING.

MR. CHAIRMAN, THERE HAS BEEN AN EMPTY SEAT ON THE SUFREME
COURT SINCE SUMMER. ALREADY THIS TERM, THE COURT HAS HAD TO
AFFIRM A NUMBER OF SIGNIFICANT CASES BECAUSE OF SPLIT DECISIONS.
THIS 1S NO WAY FOR THE HIGHEST COURT IN THE LAND TO FUNCTION. IT
158 A DPISSERVICE TQ THE AMERICAN PEOPLE, AND TO OUR SYSTEM OF
JUSTICE.

IN JUDGE KENNEDY WE HAVE A JURIST WITH IMPECCAELE
PROFESSIONAL AND PERSONAL CREDENTIALS -- A CONSERVATIVE IN THE
FINE TRADITION OF JUDGE LEW1S POWELL, THE JUDGE HE 1§ REPLACING.
1 WOULD NEVER ADVOCATE EITHER THIS COMMITTEE OR THE SENATE AS A
WHOLE RUSHING THROUGH THE CONFIRMATION PROCESS. BUT WE DO NEED
TO ACT EXPEDITIQUSLY. AND WITH AS QUALIFIED A CANDIDATE AS JUDGE
KENREDY 1T SHOULD NOT BE DIFFICULT TO DO.

S0, MR. CHAIRMAN I HOPE THAT THIS COMMITTEE, AND THE ENTIRE
SENATE, WILL CONFIRM THE KENNEDY NOMIMATION, S0 THAT HE CAN TAKE
HIS PLACE ON THE BENCH SHORTLY AFTER THE NEW YEAR AND S0 THE
SUPREME COURT CAN MOVE FORWARD TO CARRY OUT ITS IMPORTANT
RESPONSIBILITIES.
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The CHAIRMAN. Judge, would you stand to be sworn?

Do you swear that the testimony you are about to give will be
the whole truth and nothing but the truth, so help you God?

Judge KENNEDY. I do so swear.

The CHAIRMAN. Thank you, Judge. Welcome back.

Do you have an opening statement you would like to make?

TESTIMONY OF HON. ANTHONY M. KENNEDY TO BE AN
ASSOCIATE JUSTICE OF THE SUPREME COURT

Judge KEnNEDY. Thank you, Senator; if I may make just a few
remarks.

The CHAaIRMAN. Take as much time as you like.

Judge KENNEDY. I most appreciate the gracious welcome from
the members of the committee this morning, from Senator Wilson
and from the two distinguished Congressmen from their districts in
Sacramento, all three of whom I have known for a number of
years.

This is an appropriate time for me to thank the President for en-
trusting me with the honor of appearing before you as his nominee
for Associate Justice of the United States. My family shares in ex-
tending our deep and great appreciation for this or his confidence
in me.

I wish also to thank the members of your committee, Mr. Chair-
man, for the most interesting and impressive set of meetings that I
have had with you and Members of the Senate as a whole over the
last 4 weeks. These are denominated “courtesy calls” in the
common parlance, as I understand it. It seems to me that that is
perhaps a somewhat casual term for what is a very important and
significant part of the advice and consent process.

In a number of these advise and consent discussions, Mr. Chair-
man, you or your colleagues indicated that you wanted to explain
to me your own views, your own convictions, your own ideas, your
own concerns about the Constitution of the United States. You
have indicated that no reply or response was expected from me,
And in every case, Mr. Chairman, I was profoundly impressed by
the deep commitment to constitutional rule and the deep commit-
ment to judicial independence that each Member of the United
States Senate has.

I wish your workload were such that you could give the experi-
ence that I have had to every nominee for appointment to the
courts in the article I1I system.

Now, Mr. Chairman, | understand that it is appropriate, and at
your invitation, to introduce my family who are here with me.

The CHAIRMAN. Please do.

Judge Kenwepy. My oldest son, Justin, is a recent graduate of
Stanford and is now an assistant project manager for a major cor-
porate relocation in Sacramento. We are delighted to have him
home with us in Sacramento,

His brother, Gregory, our other son, is a senior at Stanford, and 1
am authorized to assure the committee that he has taken the
LSAT test and is on his way to law school.

Our youngest child is Kristin, who is now a sophomore at Stan-
ford majoring in liberal arts, particularly English.and history.

90-878 O - 89 - 4




84

Finally, my wife Mary, who has the love and admiration of our
family and also of her 30 students in the Golden Empire School in
Sacramento. They most appreciate your invitation to be with us
here today, Mr. Chairman.

Thank you very much.

The CHairMaN. We welcome you all here. I surely do not envy
your tuition bill. [Laughter.]

Judge KENNEDY. I am glad that is part of the record, Mr. Chair-
man.

The CBAIRMAN. It is a sacrifice you are making, and I mean that
sincerely.

Please move forward, Judge, if you would like.

Judge KENNEDY. That concludes my opening remarks, Mr. Chair-
man. I am ready to receive questions from you and your committee
members.

The CuairMaN. Judge, let me explain to you, and to my col-
leagues, how the ranking member and I would like to proceed
today. That is, as has been the custom in the recent past, we will
allow each Senator to guestion you up to a half an hour, hopefully
to have some continuity to the questions, and allow both you full
time to answer the questions and they to flesh out the line of ques-
tioning they wish to pursue.

It is my hope, although not my expectation, that we will com-
plete one round of questioning today. We will stop, though, at 6
o’clock, or as close to 6 o’clock as we can get. And at approximately
3:15, we will take a break for 15 minutes or so to give you an op-
portunity to stretch your legs and maybe get a cup of coffee or
whatever you would like.

Judge, 1 will begin my first round here by telling you at the
outset that T would like to pursue or touch on three areas in my
first round. One is the question of unenumerated rights, and if
there are such, if they exist under our Constitution. Secondly, as a
matter, quite frankly, more of housekeeping and for the record,
with you under oath, I would like to guestion you about your meet-
ings with Justice Department, White House and other officials, and
whether or not any commitments were elicited or made. I quite
frankly must tell you at the outset I have had long discussions and
full cooperation from the White House in this matter, and I am
satisfied; but I think we should have it under oath what transpired
and what did not.

Thirdly, if time permits—which it probably will not—I would
like to discuss with you a little bit about your views on the role of
precedent as a Supreme Court Justice. Ofttimes, it is mentioned
here that we unanimously voted for you when you came up as a
circuit court appointee, and that is an honor. You are to be con-
gratulated. But as you well know, we unanimously vote for almost
everybody who comes up. Ninety-eight percent of all those that
come before the Congress are unanimously approved of. That is in
no way to denigrate the support shown to you by us in your previ-
ous appearance here, but it is to indicate that, as you know better
than most of us, the role of a lower court judge and the role of a
Supreme Ceourt judge are different. They are both to seek out and
find justice under the Constitution, but lower court judges are
bound by precedent. They do not have the authority, the constitu-
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tional authority to alter Supreme Court decisions. But as a Su-
preme Court Justice, you obviously will have that authority, and I
would like at some point to discuss to what extent you think that
authority resides in a member of the court.

Judge Kennedy, let me begin, though, with the unenumerated
rights question, which occupied a great deal of our time in the
prior hearing—not your prior hearing, but the prior hearing with
Judge Bork.

Judge Kennedy, in your 1986 speech on unenumerated rights
which, if I am not misiaken—I have a copy of it here—was entitled
“Unenumerated Rights and the Dictates of Judicial Restraint,” in
that speech you place great emphasis on the specific text of the
Constitution as a guidepost for the court. You said, for example—
and I quote from the concluding page of that speech—

I recognize, too, that saying the constitutional text must be our principal refer-
ence i8 in a sense simply to restate the question what that text means. But uncer-

tainty over precise standards of interpretation does not justify failing to attempt to
construct them, and still less does it justify flagrant departures.

What we find out today, or at least I do, is how you go about at-
tempting i co..w. . such standards of interpretation. As I read
your speech you wer  cerned that unenumerated rights articu-
lated by the Puprcemdi Cuurt, such as the right of privacy, but not
exclusively I'wited to that, in your words “have a readily discerni-
ble basis in the Constitution.” But you also recognize, Judge Ken-
nedy, that the text of the Constitution is not always, to use your
phrase, I believe, “a definitive guide.”

On two separate occasions, in August of 1987 and February of
1984, you have described the Due Process Clause, which, of course,
containg the word “liberty,” the 14th amendment. You described
that as a spacious phrase. That seems to—well, let me not suggest
what it suggests.

The point I want to raise with you is there seems to be an under-
lying tension here; that you talk about liberty as being a spacious
phrase, and you ingist at the same time that the constitutional text
must be our principal reference.

Although 1 have my own view of what you mean by that—and
they are not incompatible, those two phrases, as I see it—I would
like you to give us your view of the hiberty clause. Do you believe
that the textual reference to liberty in the 5th and 14th amend-
ments and in the Preamble of the Constitution provides a basis for
certain fundamental unenumerated rights?

Judge KENNEDY. Senator, of course, the great tension, the great
debate, the great duality in constitutional law—and this has been
true since the court first undertock to interpret the Constitution
200 years ago—has been between what the text says and what the
dictates of the particular case require from the standpoint of jus-
tice and from the standpoint of our constitutional tradition. The
point of my remarks—and we can talk about the Canadian speech
in detail, if you choose—was that it is really the great role of the
judge to try to discover those standards that implement the inten-
tion of the framers.

The framers were very careful about the words they used. They
were excellent draftsmen. They had drawn 11 constitutions for the
separate states. This, they recognized, was a unique undertaking.
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But the words of the Constitution must be the beginning of our in-
quiry.

Now, how far can you continue that inquiry away from the
words of the text? Your question is whether or not there are unen-
umerated rights. To begin with, most of the inquiries that the Su-
preme Court has conducted in cases of this type have centered
around the word “liberty.” Now, the framers used that, what I call
“spacious phrase,” both in the fifth amendment, almost contempo-
raneous with the Constitution, and again in the 14th amendment
they reiterated it.

The framers had an idea which is central to Western thought.

The CHalRMAN. Western thought?

Judge KENNEDY. Thought. It is central to our American tradi-
tion. It is central to the idea of the rule of law. That iz there is a
zone of liberty, a zone of protection, a line that is drawn where the
individual can tell the Government: Beyond this line you may not
go.
Now, the great question in constitutional law is: One, where is
that line drawn? And, two, what are the principles that you refer
to in drawing that line?

The CHAIRMAN. But there is a line.

Judge KeNNEDY. There is a line, It is wavering; it is amorphous;
it is uncertain. But this is the judicial function.

The CHAIRMAN. It is not unlike, as I understand what you have
said, one of your predecessors—if you are confirmed—discussing
shared traditions and historic values of our people in making that
judgment, and another of your predecessors suggesting that there
is a right to be let alone, left alone.

Let me ask you, Judge Kennedy, Justice Harlan, one of the great
true conservative Justices, in my view, of this century, had a simi-
lar concern; and as I understand it—correct me if I am wrong—
expressed it not dissimilarly to what you are saying when he said
no formula could serve as a substitute in this area for judgment
and restraint, and that there were not any “mechanical yard-
sticks” or “mechanical answers.”

Do you agree with the essence of what Justice Harlan was
saying?

Judge KENNEDY. It is hard to disagree with that. That was the
second Mr. Justice Harlan. Remember, though, Senator, that the
object of our inquiry is to use history, the case iaw, and our under-
standing of the American constitutional tradition in order to deter-
mine the intention of the document broadly expressed.

One of the reasons why, in my view, the decisions of the Su-
preme Court of the United States have such great accepiance by
the American people is because of the perception by the people
that the Court is being faithful to a compact that was made 200
years ago. The framers sat down in a room for three months. They
put aside politics; they put aside religion; they put aside personal
differences. And they acted as statesmen to draw a magnificent
document. The object of our inquiry is to see what that document
means.

The CHairmaN. Judge, it will come as no surprise to you that
one of the storm centers of our last debate and discussion was
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whether or not there were unenumerated rights and whether the
document was expansive.

Would you agree with Justice Harlan that, despite difficult ques-
tions in this area, the Court still has a clear responsibility to act to
protect unenumerated rights, although where it draws that line de-
pends on the particular Justice’'s view?

Judge KEnNEDY. Yes, although I am not sure that he spoke in
exactly those terms.

The CralrMaAN. No, I am not quoting him.

Judge KenNEDY. I am not trying to quibble, but it may well be
the better view, rather than talk in terms of unenumerated rights
to recognize that we are simply talking about whether or not liber-
ty extends to situations not previously addressed by the courts, to
protections not previously announced by the courts.

The Caamrman. Let us be more fundamental than that. There
are certain rights that the courts over the years have concluded
that Americans have either retained for themselves or have been
granted that do not find specific reference in the Constitution—the
right of privacy being one, as you pointed out in your speech, the
right to travel.

So what we are talking about here, what I am attempting to talk
about here and you are responding, is that whether or not in the
case of the 14th amendment the word “liberty” encompasses a
right that maybe heretofore has not been articulated by the court
and does not find residence in some text in the Constitution, and
whether or not the ninth amendment means anything.

Could you tell me what the ninth amendment means to you?
And for the record, let me read it. I know you know it well. “The
enumeration in the Constitution of certain rights shall not be con-
strued to deny or disparage others retained by the people.”

Can you tell me what you think the framers meant by that?

Judge KeEnNEDY. I wish I had a complete answer. The ninth
amendment has been a fascination to judges and to students of the
Constitution for generations.

When Madison—and he was the principal draftsman of the Bill
of Rights—wrote the Bill of Rights, he wanted to be very sure that
his colleagues, the voters, and the world understood that he did not
have the capacity to foresee every verbal formulation that was nec-
essary for the protection of the individual. He was writing and pre-
senting a proposal at a time when State constitutions were still
being drafted, and he knew that some State constitutions, for in-
stance the Virginia Bill of Rights went somewhat further than the
Constitution of the United States.

In my view, one of his principal purposes, simply as a statesman,
was to give assurance that this was not a proclamation of every
right that should be among the rights of a free people.

Now, going beyond that, I think the sense of your question is:
Does the ninth amendment have practical significance——

Senator THURMOND. Please keep your voice up so we can hear
you.

Judge KENNEDY. Does the ninth amendment have practical sig-
nificance in the ongoing determination of constitutional cases?

As you know, the Court has rarely found occasion to refer to it.
It seems to me the Court is treating it as something of a reserve
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clause, to be held in the event that the phrase ‘liberty” and the
other spacious phrases in the Constitution appear to be inadequate
for the Court’s decision.

The CaairMaN. Judge, I do not want to hurt your prospects any,
but I happen to agree with you, and I find comfort in your ac-
knowledgement that it had a purpose.

There are some who argue it has no purpose. Some suggest it
was a water blot in the Constitution. But I read it as you do. It
does not make either of us right, but it indicates that there is some
agreement, and I think the historical text, and the debate sur-
rounding the Constitution sustains the broad interpretation you
have just applied.

And is it fair to say that in the debate about unenumerated
rights, and the right of privacy in particular, that there is a ques-
tion of crossing the line, acknowledging the existence of unenumer-
ated rights, and the existence of the right of privacy? The real
debate for the last 40 years has been on this side of the line, among
those who sit on the bench and the Supreme Court, who acknowl-
edge that there is, in fact, for example, a right to privacy, but
argue vehemently as to how far that right extends.

Some believe that extends only to a right of privacy to married
couples. Others would argue, and will argue, I assume at some
point, that that right of privacy extends to consensual homosexual
activity. But the debate has been on this side of the line, that is, as
to how far the right extends, not if the right exists.

Do you have any doubt that there is a right of privacy? I am not
asking you where you draw the line, but that it does exist and can
be found, protected within the Constitution?

Judge KENNEDY. It seems to me that most Americans, most law-
yers, most. judges, believe that liberty includes protection of a value
that we call privacy. Now, as we well know, that is hardly a self-
dﬁfining term, and perhaps we will have more discussions about
that.

The CHaIRMAN, Well, I would like to go back to that, if my col-
leagues have not covered it. I only have about 10 minutes under
my own rules, and I would like to settle, if we can at the outset
here, the question of whether or not any commitments were given,
or were asked for.

In your questionnaire, you identified at least seven different sets
of meetings, and a number of phone calls that you had with White
House staff, or Justice Department personnel before you were actu-
ally nominated by the President.

Let me ask you this first. Since completing your questionnaire,
have you recalled any other meetings, or conversations of any type,
that have not already been identified, and that took place before
your actual nomination?

Judge KennEDY. No, I have not recalled any such additional in-
stances.

The CrairMAN. To be absolutely clear, I am asking you here
about direct communications of any type with the White House or
Justice Department, as well as indirect communications such as
throcugh some third party or intermediary. That is, someone
coming to you, asking your view, and that view being transmitted
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through that person back to anyone connected with the Adminis-
tration.

Judge KenNEDY. I understood that question in the sense that you
describe when I answered the questionnaire, and I understand it
that way now. The conversations that I described were the only
conversations that occurred.

The CHAIRMAN. Judge, I appreciate your cooperating in this
matter, but T hope you understand why it is important.

Let’s look at, if you will, the October 28th meeting that you iden-
tified. According to your guestionnaire, that meeting was attended
by Howard Baker, Kenneth Duberstein, A. B. Culvahouse, Mr.
Meese, and Assistant Attorney General William Bradford Reyn-
olds.

) We?re you asked at that meeting how you would rule on any legal
issue?

Judge KENNEDY. I was not; I was asked no question which came
even close to the zone of what I would consider infringing on judi-
cial independence. I was asked no question which even came close
to the zone of what I would consider improper. I was asked no
question which came even close to the zone of eliciting a volun-
teered comment from me as to how I would rule on any particular
case, or on any pending issue.

The CuarrMaN. Judge, were you asked about your personal opin-
ion on any controversial issue?

Judge KENNEDY. I was not.

The CHAIRMAN. Did anyone ask you what, as a personal matter,
you thought of any issue or case?

Judge KENNEDY. No such questions were asked, and I volun-
teered no such comments.

The CHAIRMAN. And were you asked anything about cases cur-
rently before the Court?

Judge KENNEDY. No, sir.

The CHAIRMAN. I realize there is some redundancy in those ques-
tions, but is important, again, for the record.

Now, Judge, there was—if I can move to the end here—there was
some newspaper comment about a meeting that took place after
you had been nominated.

Let me ask you the question. Did you meet with any sitting
gnitgd States Senators prior to your being nominated by the Presi-

ent?

Judge KENNEDY. No.

The CHAIRMAN. Now let me turn to that period, now, after the
nomination.

Judge KENNEDY. Now let’s be precise, however. I think the nomi-
nation was sent to the Senate some weeks after it was announced.

The ChairMaN. I beg your pardon. From the time the President
had announced his intention——

Judge KENNEDY. At the time I had already met with you and a
number of Senators, but if the demarcation in your question is as
11',1:1) the time the President made the announcement in the White

ouse——

The CaairMaN. That is what [ mean.

Judge KENNEDY. The answer is no, I had not met with any
United States Senators prior to that time.
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The Cuairman., Now I would like to speak with you about the
same issues, subsequent to the President standing with you and an-
nouncing to all of the world that you were going to be his nominee.

Have you made any commitments or promises to anyone in order
to obtain their support for your nomination?

Judge KEnnNeEDY. I have not done so, and I would consider it
highly improper to do so.

The CHAIRMAN. So just to make the record clear, you made no
promise to any Member of the Senate on anything?

Judge KENNEDY. Other than that T would be frank and candid in
my answers.

The CaarrMaN. Judge, I am not doubting you for a minute. As I
am sure you are aware, though, one of my colleagues is reported to
have spoken with you about the issue of abortion on November the
12th at a meeting at the White House.

Let me read to you—and I am sure you have seen the text—from
a newspaper article by a columnist named Cal Thomas. And Mr.
Thomas says the following happened. | am quoting from his article.

Republican Senator Jesse Helms of North Carolina told me that he and Judge
Kennedy met in a private room at the White House on November the 12th.

Then a quote within a quote.

“I think you know where I stand on abortion,” Mr. Helms said to Judge Kennedy.
Judge Kennedy smiled and answered, “Indeed I do, and I admire it. I am a prac-
ticing Catholic.”

The article then goes on to say:

Judge Kennedy did not elaborate, but Mr. Helms interpreted the response to
mean that Judge Kennedy is opposed to abortion and would look favorably on any
case in which the Court’s earlier decisions striking down the abortion laws of all 50
States might be overturned.

A bit later in the column, Mr. Thomas continued:

“T am certain as I can be,” said Mr. Helms, ‘without having heard him say I shall
vote to reverse Roe v. Wade—which of course he wasn’t going to say—on what he
cailled this ‘privacy garbage'—recent Supreme Court decisions involving not only
abortion but civil rights, protections for homosexuals—Mr. Helms indicated a cer-
tain collegiality with what he believes to be Judge Kennedy’s views.”

Ultimately though, said, Mr. Helms, quote, “Who knows?,” but,
quote, “That’s where we are with any of the nominees.” End of
quote. End of column.

Could you, for the record, characterize for us how accurate or in-
accurate you think that column is.

Judge KeNNEDY. | have not seen that column, but I have ab-
sorbed it from what you have said, Senator.

To begin with, I think it is important to say that if I had an un-
disclosed intention, or a fixed view on a particular case, an abso-
lutely concluded position on a particular case or a particular issue,
perhaps I might be obligated to disclose that to you.

I do not have any such views with reference to privacy, or abor-
tion, or the other subjects there mentioned, and therefore, 1 was
not attempting, and would not attempt to try to signal, by infer-
ence, or by indirection, my views on those subjects.

The conversation that you referred to was wide-ranging, and of a
personal nature. The Senator asked me about my family and my
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character, and I told him, as I have told others of you, that I
admire anyone. with strong moral beliefs.

Now it would be highly improper for a judge to allow his, or her,
own personal or religious views t¢ enter into a decision respecting
a constitutional matter. There are many books that I will not read,
that I do not let, or these days do not recommend, my children
read. That does not prohibit me from enforcing the first amend-
ment because those books are protected by the first amendment.

A man’s, or a woman’s, relation to his, or her, God, and the fact
that he, or she, may think they are held accountable to a higher
power, may be tmportant evidence of a person’s character and tem-
perament. It is irrelevant to his, or her, judicial authority. When
we decide cases we put such matters aside, and as—I think it
was—Daniel Webster said, “Submit to the judgment of the nation
as a whole.”

The CrHAIRMAN. So Judge, when you said—if it is correct—to Sen-
ator Helms: “Indeed I do, and I admire it, I am a practicing Catho-
lic,” you were not taking, at that point a position on the constitu-
tional question that has been and continues to be before the Court?

Judge KENNEDY. To begin with, that was not the statement.

The CHalRMAN. Will you tell us what——

Judge KENNEDY. We had a wide-ranging discussion and those two
matters were not linked.

The CHAIRMAN. Those two matters were not linked. Se the arti-
cle is incorrect?

Judge KEnNNEDY. In my view, yes.

The CHAIRMAN. That is fine. I thank you. My time is up. I yield
to my colleague from South Carclina.

Senator THUrRMOND. Thank you, Mr. Chairman.

Judge Kennedy, a fundamental principle of American judicial
review is respect for precedent, for the doctrine of stare decisis.
This doctrine promoted certainty in the administration of the law,
yet at least over 180 times in its history, the Supreme Court has
overruled one or more of its precedents, and more than half of
these overruling opinions have been issued in the last 37 years.

Judge Kennedy, would you tell the committee what factors you
believe attribute to this increase in overruling previous opinions.

Judge KEnnEDY. That is a far-ranging question, Senator, which
would be an excellent law review article, but let me suggest a few
factors.

First, there is a statistical way to fend off your question, by
pointing out that the Supreme Court hears many more cases now
than it formerly did. You will recall, in the early days of the Re-
public, when some cases were argued for days.

The CHAIRMAN. He may be the only one able to recall the early
days of the Republic, here, on the committee. [Laughter.]

Judge KENNEDY. I was using “you” in the institutional sense,
Senator. And that has changed.

4 Sﬁcondly, the Court has taken many more public-law cases on its
ocket.

And thirdly, there are simply many, many more precedents for
the Court to deal with, and so the adjustment, the policing, the
shaping of the contours of our law simply require more over ruling,
as a statistical matter.
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hat does seem, though, to be not quite a complete answer to
your question, because your question invites at least exploration of
the idea whether or not the Supreme Court has changed its own
role, or its own view of, its role in the system, or has changed the
substantive law, and it has.

In the last 37 years, the Supreme Court has followed the doctrine
of incorporation by reference, so that under the Due Process Clause
of the 14th amendment, most of the specific provisions of the first
eight amendments have been made applicable to the States, includ-
ing search and seizure, self-incrimination, double jeopardy, and
confrontation. Many of these cases, many of these decisions, in-
volved overruling. So there was a substantive change of doctrine
that did cause an increase in the number of overruled cases, Sena-
tor.

Senator THUrRMOND. Incidentally, Judge, if I propound any ques-
tion that you feel would infringe upon the theory that you should
not answer questions in case it might come before the Supreme
Court, just speak out, because I do not want you to feel obligated to
answer if I do.

Judge KENNEDY. Thank you very much, Senator.

Senator THURMOND. Judge Kennedy, we have recently celebrated
the 200th anniversary of the Constitution of the United States.

Many Americans expressed their views about the reason for the
amazing endurance of this great document. Would you please share
with the committee your opinion as to the success of our Constitu-
tion, and its accomplishment of being the oldest existing Constitu-
tion in the world today.

Judge KEnNEDY. Well, the reasons for its survival, and its suc-
cess, Senator, are many fold. The first is the skill with which it was
written. Few times in history have men sat down to control their
own destiny before a government took power; in the age of Pericles,
and in the Roman empire, just before Augustus, and again, in 1789,
The framers wrote with great skill, and that is one reason for the
survival of the Constitution, for the survival of the Constitution de-
spite a horrible civil war, a war arguably, and I think probably,
necessary to cure a defect in the Constitution.

Then there is the respect that the American people have for the
rule of law. We have a remarkable degree of compliance with the
law in this country, because of the respect that the people have for
the Constitution and for the men who wrote it.

My third suggestion for why there has been a great success in
the American constitutional experience is the respect that each
branch of the government shows to the other. This is a vital part of
our constitutional tradition. It has remained true since the found-
ing of the Republic.

Senator THUurMoOND. 1 had a question on the ninth amendment,
but you have already been asked about that.

Judge Kennedy, under the Constitution, powers not delegated to
the lfederal government are reserved to the States, and to the
people.

Would you describe, in a general way, your view of the proper
relationship between the federal and State law.
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Judge KenNEDY. The framers thought of the States as really a
check-and-balance mechanism, operating, obviously, not on the na-
tional level.

The idea of preserving the independence, the sovereignty, and
the existence of the separate States was of course critical to the
Constitution, and it remains critical.

Now there are very few automatic mechanisms in the Constitu-
tion te protect the States. If you read through the Constitution you
will see very little about the rights and prerogatives of the States.

At one time, as you all well know, United States Senators were
chosen by State legislatures, which gave the States an institutional
contro} over the national government. That has long since disap-
peared, and I am sure no one argues for its return.

But that was one of the few automatic mechanisms for the States
to protect themselves. The Congress of the United States is
charged, in my view, with the principal duty of preserving the in-
dependence of the States, and it can do so in many ways; in the
way that it designs its conditional grant-in-aid bills, in the ways
that it passes its statutes,

The courts, too, have a role, and the courts have devised some
very important doctrines to protect federalism. The idea of absten-
tion in Younger v. Huarris, the Erie rule, the independent State
ground rule, have all been designed by the courts out of respect for
the States.

But in my view, this is the job of every branch of the govern-
ment.

Senator THURMOND. Are you of the ¢pinion that our forefathers
had in mind, as I understand it, that the federal government, the
central government, the national government, was simply to be a
government of limited powers?

Judge KenNEDY. Ii is very clear that that was the design of the
Constitution.

Senator THURMOND. | am glad to hear you say that, and I wish
more people in this country would recognize that. I see you are a
good student of the Constitution.

Judge Kenneny. Well, I am glad you give me a good mark, Sena-
tor.

Senator THURMOND. Judge Kennedy, the Supreme Court's deci-
sion in Marbury v. Madison is viewed as a basis of the Supreme
Court’s authority to interpret the Constitution, and issue decisions
which are binding on both the executive and legislative branches.

Would you please give the committee your views on this author-
ity.

Judge KenNepy. Marbury v. Madison is one cf the essential
structural elements of the Constitution of the United States. As we
all know, the doctrine of judicial review is not explicit in the Con-
stitution. I have very little trouble finding that it was intended.
Federalist Number 78 makes that rather clear, and I think that
this vital role is one of the critical structural elements of the Con-
stitution, and that it is essential to the maintenance of constitu-
tional rule.

Senator THURMOND. Judge Kennedy, would you please tell us
your general view of the role of antitrust today, including those
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antitrust issues which you believe most seriously affect competition
and the consumer.

Judge KENNEDY. I am not a student of the antitrust law. I try to
become one whenever I have an antitrust opinion.

This is an area which is one of statutory law, and it is an inter-
esting one because the Congress of the United States has essential-
ly delegated to the courts the duties of devising those doctrines
which are designed to insure competition.

I have no quarrel with the Congress doing that, because if the
courts do not perform adequately, if they do not follow the intent
of Congress, there is always a corrective. And I think it is some-
what reassuring that the judiciary has performed well under the
antitrust laws.

The particular elements that are necessary to preserve competi-
tion are of course vigorous enforcement of the law against illegal
practices, particularly price fixing, and other prohibited practices.

Senator THURMOND. Judge, do you believe the Court has given
sufficient consideration to a relevant economic analysis in evaluat-
ing the effects of restraints of trade, and are you satisfied with the
guidance that the Court has provided on the proper role of econom-
ic analysis in antitrust laws?

Judge KENNEDY. An important function of the courts, Senator, is
to serve as interpreters of expert opinions, and the courts of the
United States have received economic testimony, have studied eco-
nomic doctrine, and have formed these into a series of rules to pro-
tect competition.

Now economists, like so many others of us, have great disagree-
ments, and we have found—for instance—that economic testimony
tells us that some vertical restrictions are actually pro competitive,
~ad the courts have accepted this economic testimony.

And I think the courts, all in all, have done a good job of articu-
lating their reasoning in antitrust cases, and identifying when they
are relying on economic reasoning, Sometimes that reasoning i
wrong, but at least it is identified.

Senator THURMOND. Judge Kennedy, recent Supreme Court deci-
sions, such as Illinois Brick, Monfort, and Associated General Con-
tractors, have, for different reasons, restricted standing to bring
private antitrust suits,

Generally, what is your view of these decisions, and how do you
assess their impact on access to the courts by private parties?

Judge Kennepy. Well, the Court has struggled to draw the ap-
propriate line for determining who may recover and who may not
recover in an antitrust case. As we know, if there is an antitrust
violation it has ripple consequences all the way through the
system.

Antitrust cases are ones in which triple damages are recoverable,
and therefore, the courts have undertaken to draw a line to allow
only those who are primarily injured to recover.

Not only is this, it seems to me, necessary simply as a matter of
enforcing the antitrust laws, but it reflects, too, the underlying
value of federalism, because to the extent to which federal anti-
trust laws apply, State laws are displaced.

Where that line should be, how successful the Illinois Brick doc-
trine has been in terms of promoting competition, and permitting,
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at the same time, antitrust plaintiffs to sue when necessary, is a
point on which I have not made up my mind.

Senator THURMOND. Judge Kennedy, there has been much pub-
licity and debate recently about corporate takeovers. What is your
general view about the antitrust implications of these takeovers,
and how do you view Staie efforts to limit takeovers?

Judge KENNEDY. The Supreme Court has recently issued a deci-
sion in which it approves of State statutes which attempts to regu-
late takeovers.

This is a tremendously complex area. It is highly important be-
cause business corporations throughout the United States have a
fixed-capital investment, and a fixed investment in human re-
sources. They have managers, they have skilled workers, and it is
important that they be given protection.

Now it seems to me that the States might make a very important
contribution in this complex area.

Senator THUurRMOND. Judge Kennedy, some of your opinions in-
volve application of the per se rule of liability. Generally, when do
you believe it is appropriate to apply the per se rule in antitrust
cases, and when would you apply the rule of reason?

Judge KENNEDY. As to the specific instances, I cannot be particu-
larly helpful to you, Senator. Let me see if I can express what I
think are the considerations that the Court should address.

There is a continuum here, or a balance. On the one hand, there
is a rule of reason, and this involves something of a glebal judg-
ment in a global lawsuit. A rule of reason antitrust suit is very ex-
pensive to try. And once it is tried, it is somewhat difficult to re-
ceive much guidance from the decision for the next case.

Per se rules, on the other hand, are precise. They are automatic,
in many cases, as their name indicates. The problem with per se
;ules is that they may not always reflect the true competitive
orces.

The Supreme Court has to make some kind of adjustment be-
tween these two polar concepts, and it has taken cases on its
docket in order to do this.

Senator THurMOND. Judge Kennedy, recently, there has been
some discussion in regards to raising the amount in controversy re-
quirement in diversity cases. If the amount is raised, it should
reduce the current civil caseload in the federal courts.

Would you please give the committee your opinion on this
matter.

Judge KENNEDY. On diversity jurisdiction, generally--I may be
drummed oui of the judges’ guild—but I am not in favor of a total
abolition of diversity jurisdiction. I have tried cases in the federal
courts, and I realize their importance.

On the other hand, we simply must recognize that the federal
courts’ time is extremely precious. The Congress of the United
States has vitally important goals that it wants enforced by the
federal courts.

Rather than looking at jurisdictional limits, which can be avoid-
ed, and which are the subject of further controversy as to whether
or not they have been adequately pleaded, it seems to me that per-
haps Congress should look at certain types of cases which could be
excluded from the diversity jurisdiction, say, auto-accident cases.
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It seems to me that that is a better approach, generally.

Senator THUrMOND. That question really involved a decizsion by
Congress, but I just thought maybe your opinion would be helpful.

Judge KennNEDY. Well, it is somewhat tempting, with diversity ju-
risdiction, to think that we could take a byzantine area of the law,
and simply make it irrelevant by abolishing the jurisdiction. Many
lawyers, many judges, would think Congress had done them a great
favor if they made that whole branch of our learning simply irrele-
vant.

On the other hand, I think the commitment to diversity jurisdic-
tion, both in the Constitution and in many segments of the bar, is
sufficiently strong so that the better approach is to find a class of
cases that we can eliminate from the jurisdiction, rather than abol-
ishing it altogether.

Senator THURMOND. Judge Kennedy, 20 years have passed since
the Miranda v. Arizona decision which defined the parameters of
police conduct for interrogating suspects in custody.

Since this decision, the Supreme Court has limited the scope of
Miranda violations in some cases.

Do you feel that the efforts and comments of top law-enforce-
ment officers throughout the country have had any effect on the
Court’s views, and what is your general view concerning the warn-
ings this decision requires?

Judge KeNNEDY. | cannot point to page and verse to show that
the comments of law-enforcement officials have had a specific in-
fluence, but it seems to me that they should. The Court must recog-
nize that these rules are preventative rules imposed by the Court
in order to enforce constitutional guarantees; and that they have a
pragmatic purpose; and if the rules are not working they should be
changed.

And for this reason, the Court should pay close attention to the
consequences of what it has wrought. Certainly comments of law-
enforcement officials, taken in the proper judicial context, it seems
to me, are relevant to that judgment.

Senator THUurMoOND. What did you say? Are relevant?

Judge KENNEDY. Are relevant.

Senator THURMOND. Thank you. Judge Kennedy, there are hun-
dreds of inmates under death sentences acress the country. Many
have been on death row for several years as a result of the endless
appeals process.

Would you please tell the committee your opinion of placing
some limitation on the extensive number of post-trial appeals that
allow inmates under death sentences to avoid execution for years
after the commission of their crimes.

Judges KENNEBY. As to the specifics of a proposal, of course I
could not and would not pass on it. It is true that when we have an
execution which is imminent, say, 30 days, the courts, particularly
at the appellate level, begin undergoing feverish activity, activity
which is quite inconsistent with their usual orderly, mature, delib-
erate way of proceeding.

We are up past midnight with our clerks, grabbing books off the
wall, and phoning for more information, where a man’s life—it is
usually a man—ig hanging in the balance. And this does foster not
a good perception of the judiciary. It is a feverish kind of activity
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that is not really in keeping with what should be a very deliberate
and ordered process.

Justice O’Connor who is the Circuit Justice for the Ninth Circuit
is concerned about this. She has asked the Ninth Circuit to draft
some procedures in order to make this a more orderly process. Any
guidance that the Congress of the United States could give would, I
think, be an important contribution to the administration of jus-
tice.

I really do not know how you are going to avoid it, but it is some-
thing that we should give attention to.

Senator THURMOND. Judge Kennedy, in the last several decades,
we have seen a steady increase in the number of regulatory agen-
cies which decide a variety of administrative cases.

I realize that the scope of judicial review of these administrative
cases varies from statute to statute. However, as a general rule, do
you believe that there is adequate opportunity today for the appeal
of administrative decisions to the federal courts, and do you believe
that the standard of review for such appeals is appropriate?

Judge KEnnEDY. Generally, the answer to that question is yes.
As 1 have indicated before, I think the courts play a very vital
function by taking the expert, highly detailed, highly complex find-
ings of an agency, and recasting them in terms that the courts
themselves, the litigants, and the public at large, can understand.
While with reference to particular agencies there may be areas for
improvement by statute, I think generally the system of adminis-
trative review is working well.

Senator TuurMoND. Judge Kennedy, in the past several decades,
the caseload of the Supreme Court has grown rapidly, as our laws
have become far more numerous and complex.

In an effort te reduce the pressures on the Supreme Court, an
intercircuit panel was proposed to assist the Court in deciding
cases which involve a conflict among the judicial circuits.

In the 99th Congress, the Judiciary Committee approved such a
panel on a trial basis. Similar legislation has been introduced in
the 100th Congress. As you may know, former Chief Justice
Warren Burger has been a strong advocate of this panel, along
with many other current members of the Court.

Would you please give the committee your general thoughts on
the clurrent caseload of the Court, and the need for an inter-circuit
panel.

Judge KENNEDY. Well, I hope, Senator, that some months from
now I will have a chance to take a look at that firsthand. But it
seems to me from the standpoint of a circuit judge that there are
some problems with that proposal.

Circuit judges, I think, work under an important constraint
when they know that they are writing for review by the Supreme
Court of the United States, and not by some of their colleagues.

Furthermore, if you had a national court of appeals, it would not
simply resolve particular issues; it would have its own case law,
which would have its own conflicts.

And I am concerned about that.

Further, as I understand the statistics, this would save the Su-
preme Court about 35 cases a year, maybe 50. In all of those cases,
the circuit courts have already expressed their views, and so the
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Supreme Court has a very good perspective of what choices there
are to make.

If those 50 cases were taken away, the nature of the docket of
the Supreme Court might change. The Supreme Court might hear
all public law cases in which the juridical philosophies that obtain
on the court would divide them in more cases.

It seems to me somewhat healthy for the Supreme Court to find
something that it can agree on.

Senator THURMOND. Judge Kennedy——

Judge KeNNEDY. And incidentally, this was a suggestion made by
Arthur Hellman in a very perceptive law review article that I read
a few years ago.

Senator THUrRMOND. Judge Kennedy, at present, federal judges
serve during good behavior, which in effect is life tenure.

Federal judges decide when they retire, and when they are able
to continue to serve. Congress, in the Judicial Councils Reform and
Conduct and Disability Act of 1980 provided some limited ability
for the judicial council of the circuits to act with respect to judges
who are no longer able to serve adequately because of age, disabil-
ity, or the like.

The Supreme Court is not covered by this act. Judge Kennedy, do
you feel the Supreme Court should be covered by the Judicial Con-
duct and Disability Act?

And would vou give the committee your opinion on the need teo
establish by constitutional amendment a mandatory retirement age
for judges and justices?

Judge KenNEDY. Well, Senator, in the past few weeks, most of
my thoughts have been on how to get on the Supreme Court, not
how to get off it.

But my views are that I would view with some disfavor either of
those proposals. The Supreme Court is sufficiently small, sufficient-
ly collegial, sufficiently visible, that I think if a member of the
court is incapable of carrving his or her workload, there are
enough pressures already to resign.

History has been very kind to us in this regard.

Senator THURMOND. So far as [ am concerned, it is not age but it
is health that counts.

Judge KEnNEDY. I am with you, Senator.

Senator THurMoND. Judge Kennedy, and this is the last ques-
tion, there have been complaints by federal judges regarding the
poor quality of advocacy before the nation’s courts, including advo-
cacy before the Supreme Court.

De you feel that legal representation is not adequate? And if so,
what in your opirion should be done to improve the quality of this
representation?

Judge KENNEDY. The repeat players in the legal system—insur-
ance companies, in some cases public interest lawyers—are very,
very good.

The person that has one brush with the legal system is at risk. I
wish I could tell the committee that most of the arguments 1 hear
on the court of appeals, and we come from a great and respected
circuit, are fine and brilliant and professional arguments. They are
not.
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You gentlemen are the experts on what to do. I think we have to
attack it at every level, in the law schools, with Inns of Court, with
judges participating with the bar, and with an insistence that the
highest standards of advocacy pertain in the federal courts.

It is a problem that persists. And it is a problem that should be
addressed.

We had in the ninth circuit a committee study for 4 years on
whether or not we should impose standards on the attorneys that
practice in the federal courts of the ninth circuit. We finally came
up with a proposal that they had to certify that they had read the
rules. And it was turned down. So judges, as well as attorneys,
must be more attentive to this problem.

Senator THUrRMOND. Judge, I want to thank you for your re-
sponses to the questions I have propounded, and I think they indi-
cate that you are well qualified to be an Associate Justice of the
Supreme Court.

Judge KENNEDY. Thank you, sir.

The CHAIRMAN. Judge, before I yield to Senator Kennedy, 1 want
to set the record straight.

it has been called to my attention that I may have left the impli-
cation that on November the 12th you met with only one Senator,
when in fact you met with about 10 Senators.

1 was referring to a single conversation.

Judge KENNEDY. I was handed a note to that effect. And [ did not
understand your question that way. But it is true that I met with a
number of your colleagues.

The CHairMAN. I didn't think it was that confusing, either. I am
glad you didn’t, But obviously, our staffs did. So now we have
cleared up what wasn’t confusing before.

And one last comment that I will make. I was at the White
House with the President on one occasion with the Senator from
South Carolina. And the President was urging me to move swiftly
on a matter.

And he said to me, he said, Joe, when you get to be my age, you
want things to hurry up. Senator Thurmond locked at him and
said, Mr. President, when you get to be my age, you know it does
not matter that much. [Laughter.]

I will yield to the Senator from——

Senator THURMOND. Mr. Chairman, I just want to say, experience
brings wisdom. And as time goes by, I'm sure you will realize this
is the case. [Laughter.)

The CHAIRMAN. I realize it now. That is why I follow you, boss. 1
yield to the Senator from Massachusetts.

Senator KENNEDY. Thank you very much.

Mr. Chairman, when I had the good opportunity, like other mem-
bers of the commitiee, to meet with the nominee, I showed him in
my office the seal of the name Kennedy in Gaelic.

And the name Kennedy in Gaelic means helmet. And I wondered
whether the nominee was going to bring a helmet to these particu-
lar hearings. But I am not sure we are playing tackle. Maybe per-
haps touch football.

But nonetheless, I do not know whether he is prepared to say
whether he is really enjoying these hearings, like some mentioned
earlier or not.
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Judge KENNEDY. I will put on a helmet when you do, Senator.
[Laughter.]

Senator KENNEDY. As I mentioned during the course of our ex-
change, we talked about the issues of civil rights and the progress
that had been made in this country in the period of the last 25
years.

And I think it has been extraordinary progress. You have re-
ferred to it in a peripheral way in response to some of the earlier
questions, but it has been progress which I think some of the
American people have been proud of.

It has been progress which Republican and Democratic presi-
dents have contributed to, and for which there's been strong bipar-
tisan support in the House of Representatives and the Senate of
the United States.

The role of the courts, both in interpreting and in enforcing this
progress, has been important and virtually indispensable. That is
certainly something that you have recognized in ensuring that we
are going to get a fair interpretation of the laws, and that the laws
are going to be vigorously enforced.

You made a number of speeches, but one of the ones that I find
extremely eloquent was one you made in 1978, when you were talk-
ing about the independence of the federal judiciary.

And you said, and I quote:

It was not the political branches of the government that decided Brown v. Board
of Education. It was not the political branches of the government that wrought the

resolution of Baker v. Carr, the apportionment decision, or that decided the right of
counsel case in Gideon v. Wainwrnight. It was the courts.

And I submit that if the courts were not independent, those deci-
sions might not have been made, or if made, might not properly
have been enforced.

Some of the opinions you have written, Judge, do not seem to re-
flect that same sensitivity, and I would like to review some of those
cases with you at this time.

The first area is fair housing. I think as you probably know the
discrimination in housing is one of the most flagrant forms of dis-
crimination, because it perpetuates the isolation and the ignorance
that are at the roots of prejudice.

In 1985, the Department of Housing and Urban Development re-
ported there are 2 million incidents of race discrimination in hous-
ing each year. In fact, a black family looking for rental housing
stands over a 70 percent chance of being a victim of discrimination.

Your opinion in the Circle Realty case in 1976 raises a question
about how you interpret the anti-disecrimination laws in housing.

And in that case, the citizens had claimed that their communi-
ties were segregated as a result of racial steering by real estate
brokers, that is, blacks were steered to black neighborhoods and
whites were steered to white neighborhoods.

You ruled that those citizens did not even have standing to raise
their claim of discrimination under a key provision of the Act be-
cause they were only testers, and they were testing the brokers to
see if they were actually steering clients in this discriminatory
way.

‘}You threw them out of court because they weren't actually
trying to rent or to buy a house. In 1978, the Supreme Court ruled
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7 to 2, in an opinion by Justice Powell, that your interpretation of
the law was wrong, and that the testers did have a right to go to
federal court to remedy this blatant form of racial discrimination
in housing.

My question is this; How do you respond to the concern that your
opinion reflects a narrow approach to the civil rights laws as the
Supreme Court has interpreted those laws?

Judge KEnneEDy. Well, Senator, at the outset, it is entirely
proper, of course, for you to seek assurance that a nominee to the
Supreme Court of the United States is sensitive to civil rights.

We simply do not have any real freedom if we have discrimina-
tion based on race, sex, religion or national origin, and I share that
commitment.

Now, in the particular case, what occurred was, plaintiffs who
themselves were not homebuyers went to real estate agents and
were turned down allegedly because of their color, or were not
turned down but were shown a black community if they were black
or to a white community if they were white.

This is, of course, of critical concern because brokers are a small
channel in the stream of housing sales. And if there is discrimina-
tion at that point, that is a goed point to attack it.

Now in a sense, I think it is incorrect, Senator, to say that 1
threw them out of court. There were two provisions in the law.

One provision provided for immediate redress from a court of
law. Another provision, which I believe was Section 810, required
that the plaintiffs must go first to the agency responsible for en-
forcement of anti-discrimination in housing laws.

Because there were some unresolved questions as to standing at
the time of this litigation, we thought that Congress, in its scheme,
had made a distinction based on the degree of injury that the par-
ticular plaintiff had shown.

We found no other way to explain the difference in the two sec-
tions. And we indicated in the opinion that administrative reme-
dies may be superior in some cases to judicial remedies.

The lesson of the Voting Rights Act cases, and the Voting Rights
Act statutes, is that courts can be very inefficient. One of the great
lessons for courts taught by the Voting Rights Act statutes is that
theredare remedies other than courts if civil rights are being de-
prived.

We thought this was a creative, important, helpful statement of
what Congress had in mind. The Supreme Court said we were
wrong, and I certainly have no quarrel with the decision. I was
puzzled by the statute. And so far as the Supreme Court’s decision
is concerned, I would willingly and fully enforce it.

Senator KENNEDY. I do not think you will get any argument, at
least from Senator Specter and myself, with regards to using ad-
ministrative remedies.

We have legislation that is cosponsored now by some 38 Senators
to try to strengthen these administrative remedies. You point out
that there are two possible remedies in this particular legislation,
one that involved running through an administrative procedure
and then being able to go to the courts; and another in which one
could go directly to the courts.
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My question is: how do vou respond to the concern as to whether
you were using a rather narrow, cramped, interpretation of that
legislation, in an area where there is a good deal of discrimination
in our society? And what kind of assurance can you give to people
that are concerned about this, that you have a real sengitivity to
the type of problem that at least the existing legislation was fo-
cused on?

Judge KENNEDY. Yes. You are entitled to that assurance. And |
have the greatest respect for the lead that the Congress has taken
in this area.

We had thought that this was really the appropriate way to ex-
plain why the two sections were different. In that respect, we
thought we were being faithful to the drafting of the statute and
the structure of the statute.

It is true, of course, that these laws must be generously enforced,
or people are going to get hurt.

Senator KENNEDY. The reason I raise this, Judge, is because both
the Supreme Court had reached a different decision than you had,
and the four other cases that finally were decided by other courts
had also reached a different decision than you had.

And to get your assurances about this issue, I think, is impor-
tant.

let me go to another area, and that dealt with the Mountain
View-Los Altos Union High Schoor case. As the Judge knows, we
indicated to you prior to today that we were going to explore vari-
ous decisions with you, and named the particular cases.

In recent vears, Congress and the States have taken steps to pro-
tect the civil rights of handicapped persons. And we have much
more to do to ensure that the disabled are not isolated, and can
participate to the full extent possible in our society.

In our efforts to reach that goal, Congress enacted the Education
for All Handicapped Children Act in 1975. The Act gives handi-
capped children the right to education, either in public schools if
possible, or in private schools if necessary; and federal funds are
made available to defray the cost.

Now, in the Mountain View-Los Altos Union High School case
in 1983, you read the statute narrowly and held that parents who
transferred their handicapped child to a private school, while an
administrative proceeding was pending, were not entitled to reim-
bursement for tuition expenses.

And once again, the Supreme Court took a different view; and in
a unanimous opinion by Justice Rehnquist, the Court read the stat-
ute broadly, holding that the parents were entitled to reimburse-
ment. Justice Rehnquist recognized that Congress did not intend to
put parents to the choice of losing their rights under the Act or
doing what they think 1s best for the educational needs of their
child.

So my question here again is, what can you tell the members of
the committee to give us confidence that you will not take a
crabbed and narrow view in construing these extremely vitally im-
portant and significant statutes?

Judge KEnNEDY. This was a vitally important case. I reviewed it
only last night, and didn't have the record in front of me. But I
recall the case,
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It was unfortunately an all too typical case in which a young
man had emotional problems. He found it very difficult to adjust to
gchool.

And his mother was distraught, not onlv over how her child was
developing, but over the battle she had to have with the adminis-
trative agency to get him special care.

The question was whether or not, if the school disagreed with the
mother initially and said, no, we will not pay for the special care,
whether the school, after the administrative agency had ruled in
favor of the mother, had to pay for the cost of the special instruc-
tion in the interim.

We thought that the normal administrative remedies rule and
exhaustion rule were written into the statute, There was a so-
called stay-put provision in the statute, which we thought required
the parent to leave the child in the hands of the school authorities
if the school authorities did not agree with the parent; and in
many cases, school authorities agree with the parent. In many
cases, there is an agreement, and they immediately send the child.

The fourth, the seventh and the eighth circuits agreed with is.
The first did not and the Supreme Court unanimously did not.

I have seen the necessity for spending more money in the schools
on education across the board. And we were being asked in this
case to say that a local school district. an entity of the State, was
required to pay this sum.

We thought a question of federalism was involved, in that school
districts are strapped for every penny.

It is true that the Congress of the United States had a policy in
favor of supporting education for these disturbed children, and of
course that should be given full and vigorous enforcement.

I have absolutely no problem with the Supreme Court’s decision.
it said that exhaustion of administrative remedies was not neces-
sary.

The Court also made another very important statement. We had
said that these are damages against the State. And the Supreme
Court of the United States said, well, these are not damages. These
are simply payments that the State had to make all along, and the
State is really not injured. I fully accept and endorse the reasoning
in that case, Senator.

Senator KENNEDY. It was really the reimbursement of the tui-
tion, was it not?

Judge KENNEDY. Well, of the cost of the special school, yes, sir.

Senator KENNEDY. But again, the question is: Congress developed
that legislation to try and deal with the need for the handicapped
and disabled children to get an education; the question is whether
you are going to interpret this Act in what I would have considered
as both the spirit and the letter of the law—a sense of generosity,
or whether it would be in a more reshaped way.

And that is really what we are trying——

Judge KENNEPY. I do not think those statutes should be inter-
preted grudgingly. There is a certain amount of finger pointing
that goes on here where the courts say the Congress did not write
the statute clearly enough, and more or less saddles Congress with
the duty of cleaning up the language. [ have come to recognize that
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the workload of the Congress is such that we have to interpret the
statutes as they are given to us.

Senator KENNEDY. Well, I think as you know from the process, as
a result of being a political institution we some how lack the kind
of precision that a court might want.

Again, it seems that this particular issue, given the fact where
the Supreme Court came out on this with a unanimous decision, it
was appropriate to raise and have your comments today.

Let me move to another area, Judge Kennedy. And this is with
regards to the memberships in various clubs. You are familiar with
this issue.

As you know, in 1984, the American Bar Association amended
the commentary to its Code of Judicial Conduct to provide, and 1
quote: “It is inappropriate for a judge to hold membership in any
organization that practices invidious discrimination on the basis of
race, sex, religion or national origin.”

It would seem from your questionnaire that you belonged to
three clubs that discriminated against women, and that one or
more of these clubs may have discriminated against racial minori-
ties as well.

As I understand it, the Olympic Club is a country club in San
Francisco which also has a downtown athletic facility with meeting
rooms, dining, and residential facilities. And it has about 1,000
members.

And when you joined the Olympic Club in 1962, its membership
was expressly limited to white males. And apparently, that explicit
restriction on racial minorities was lifted in 1968

Today there are still, as I understand, no active black members
of the club, and women can still not be full members of the club.

You were a member of the Clympic Club for many vears before
you became a federal judge. You continued to be a member of the
club for 12 years after you became a federal judge, even though it
discriminated against blacks and women.

Now in June of 1987, the San Francisco City Attorney warned
the Olympic Club that its discriminatory practices violated the
California civil rights laws. So the issue was becoming a public con-
troversy.

At this time you first expressed concern about the club's restric-
tive membership policy. And in August you wrote to the Olympic
Club to express those concerns, and you resigned from the Qlympic
Club in late October, when you were under consideration for nomi-
nation to the Supreme Court, and after the membership of the
Olympic Club had voted against the board of directors’ proposal to
amend the bylaws of the club to encourage the sponsorship of
qualified women and minority candidates.

So Judge Kennedy you apparently didn’t try to change the dis-
criminatory policies of the Olympic Club until this summer, and
you didn't resign uniil your name had evidently surfaced on the
short list of potential nominees.

My question is a simple one. Why did it take so long?

Judge KENNEDY. Discrimination comes from several sources.
Sometimes it is active hostility. And sometimes it is just insensitiv-
ity and indifference.
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Over the years, I have tried to become more sensitive to the ex-
istence of subtle barriers to the advancement of women and of mi-
norities in society. This was an issue on which I was continuing to
educate myself.

I want to see a society in which young women who are profes-
sionals have the same opportunity as I did to join a club where
they meet other professionals. I would like that opportunity for my
daughter if she were a practicing lawyer or in the business world.

With reference to the Olympic Club, in part it has the atmos-
phere of a YMCA with its downtown facilities reserved for me. 1
used it and enjoyed it and found it helpful.

In the late spring of 1987, this year, the U.S. Open was sponsored
at the Olympic Club. At that time publicity surfaced that it did not
have some racial minorities as members.

That was not a policy of the club, as I understood it, but it was
pretty clear that the mix was not there if you looked at the mem-
bership rolls. The club expressly excluded women.

There was an article in the New Yorker magazine which really
triggered my action. A very fine sports writer wrote about the
Open and talked about the egalitarian history of the club.

I wrote a letter to the club, which the committee has, in which I
indicated that it was time to make the egalitarian spirit a reality.

I had discussions with the legal counsel for the club. I knew no
directors of the club or officers. I indicated that in my view it was
high time that the Olympic Club changed.

They did have a membership meeting, as vou've indicated, in
part as a result of my discussions, but in part as a result of the
gction of the city attorney, and concerns expressed by other mem-

ers.

[ actually had heard that the bylaw that you referred to had
passed. The board of directors were optimistic that it would, and
somebody actually reported back to me that it had passed. I was
not a voting member and cannot vote and was not at the meeting.

When [ heard that the bylaw had been turned down, principally
the objection was women in the athletic facility, not racial minori-
ties.

I thought that my position had become quite untenable. I there-
fore resigned before I talked to the members of the Administration,
thinking that it was not fair either to the Administration or the
Members of this distinguished body to mske that an issue.

Senator KenNnEDY. This is also a ¢lub where professionals gather,
and have some business associations or meetings or entertainment?

Judge KENNEDY. No question about it. Tt is downtown. It is a
luncheon club.

Senator KENNEDY. I think you probably answered the point that
I am getting at, but let me just back up and see if you have re-
sponded to it.

In the questionnaire, when you were asked about your definition
of invidious discrimination, you wrote, I quote:

Invidious discrimination suggests that the exclusion of a particular individual on
the basis of their sex, race, or religion or nationality 15 intended to 1mpose a stigma

upon such persons. As far as I am aware, none of those pelicies or practices were a
result of i1 will.
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In talking about the Olympic Club, I gathered from the answer
you just gave previously, when you were talking about this issue,
you talked about insensitivity and indifference with regards to cre-
ating a stigma on professional people, women, minorities, and used
the 1llustration of your daughter.

Judge KenneEDY. That is the distinction I drew.

Senator KENNEDY. I just want to make sure we have the whole
response and answer here, so I have it correctly.

Judge KeEnNEDY. Thank you for giving me that opportunity. In
my view, none of these clubs practiced invidious discrimination.
That term is not a precise and crystal clear term. But as I under-
stood it and as I have defined it in the questionnaire, none of the
clubs did practice that, or had that as a policy.

Senator KENNEDY. But in terms of stigmatizing various groups,
since this is a prestigious club, in what I gather was the general
commercial life of the city, the fact that either women or minori-
ties cannot belong to it, does that not serve to stigmatize those indi-
viduals?

Judge KeEnNNEDY. There is no question that the injury and the
hurt and the personal hurt can be there, regardless of the motive.

Senator KENNEDY. You resigned from the Sutter Club, as I un-
derstand.

Judge KENNEDY. Yes, sir.

Senator KeNNEDY. Could you tell us the reasons—and that was
in 1980, is that correct?

Judge KENNEDY. Yes. The Sutter Club is in downtown Sacramen-
to. It is a club that is primarily used at luncheon by professional
and business people.

I was always seen there as a judge when I went there. And I had
concerns with their restrictive policies against women.

Again, some of the great leaders in Sacramento city life, some of
my very best friends, people who have no animosity, people who
have sensitivity and goodwill, are members of those clubs. I in no
way wish to criticize them, because many feel as I do that the
policy should be changed.

I, however, felt that my membership there was one where I was
there only as a judge, and that it was inappropriate for me to
belong. And 1 resigned in 1980 before the canons of ethics on the
subject were promulgated.

Senator KENNEDY. And you resigned from there, as I understand,
because of both its restrictive kinds of policies and because you
were, as | understand it, a judge, and you didn't want to appear to
have an inappropriate appearance, since it was more restrictive in
terms of women and minorities.

Judge KENNEDY. Yes. Everybecdy knew me there as a judge, and
would come up and greet me and so forth. And I felt uncomfortable
in that position.

Senator KEnNEDpY, Well, if you felt uncomfortable with regard to
the Sutter Club in 1980, why didn’t you- -and since you were meet-
ing on the Circuit Court in San Francisco, and you had another
club there that had similar kinds of problems, why didn’t you feel
uncomfortable with that club?

Judge KENNEDY. Probably because nobody knew me, and I basi-
cally used the athletic facility.
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Senator KENNEDY. But it really isn't a question just of being
known, is it? It's a question about what you basically represent or
your own beliefs on this.

Judge KENNEDY. Yes, although 1 think sometimes continued
membership can be helpful. In California the rule is that judges
should remain in those clubs and attempt to change their policies
anc% resign only when it becomes clear that those attempts are una-
vailing.

Senator KENNEDY. Don’t you think the club's ruies did actually
then stigmatize women and minorities?

Judge Kennepy. Well, they were not intended to do so. I think
women felt real hurt, and there was just cause for them to want
access to these professional contacts.

It is most unfortunate, and almost Dickensian, for a group of
lawyers to meet at 11:30 and to settle a case and to celebrate and
say, well, let’s all go to the club. And suddenly there is a silence,
and they cannot go because there is a woman there. That is stigma-
tizing. That is inappropriate.

Senator KENNEDY. Mr. Chairman, I understand my time is up. In
my next questioning, I would like to come into the area of the
voting rights issue.

I think I have indicated to you that I had hoped to be able to get
to that at another time.

Judge KENNEDY. Yes, sir.

The CaalrMAN. Thank you, Senator. Senator Hatch.

Senator HarcH, Again, [ welcome you, Judge, before the commit-
tee. Let's revisit for a few minutes the question of ¢lub member-
ship. Just a few questions do linger from that.

First, as 1 understand it. you joined the Olympic Club back in
1962; is that correct?

Judge Kennepy. That is correct, sir.

Senator HaTcH. You have described the club a little bit, but
could you describe it a little further with regard to some of its
public service and charitable activities that it supported?

Judge KeEnnNEDY. Well, it has been a club that is principally
prominent in athletics. And it has promoted athletics for young
pecple in the community for over 100 years.

It is recognized as a club with a strong sense of civic obligation.
It has athletic meets and so forth at its facilities.

Senator HaTcH. As I understand it, the club came into being
about 2 years before the Civil Rights Act of 1964,

Judge KeENNEDY. The Olympic Club was founded in the 19th cen-
tury and [ joined in 1962,

Senator HarcH. And in 1962, I think it's fair to say, a lot of clubs
did have the same policies as this club, and that was one of the rea-
sons why Congress enacted the 1964 act to begin with.

So it took only a few years for individuals to understand this.

As I understand it, you mentioned that the Olympic Club was
the site of the U.S. Open, and this was a great honor, as I under-
stand it, for that particular club at that time.

Judge KENNEDY. Yes, sir.

Senator HatcH. What preparations did the club make for this
national event?
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Judge KENNEDY. I was not involved in it at all. [ know from the
press that it was a great event for the club, and they made ar-
rangements to serve all of those who purchased a ticket to come in
and watch the golf match, and they wanted to put their best foot
forward, of course, because it is a great event.

Senator HatcH. And when the press learned that the club, ac-
cording to its bylaws, was open only to, quote, gentlemen, unquote,
what was the reaction, if you recall?

Judge KENNEDY. Well, the reaction in the community is one I
can only gauge by the press. There were press stories on it. It did
got seem tc dampen attendance at the Open or interest in the

pen.

But I thought there was a problem disclosed by that, and that
problem was not going away. That was very clear.

Senator Hatca. Well, the reaction some thought might have
been somewhat unexpected. Because as I understand it there were
over a thousand women who had privileges at the club and had the
regular use of its facilities.

But am I correct that they did that through their husbands or
through some male members?

Judge KENNEDY. | cannot answer that question, Senator.

Senator HarcH. That was my understanding.

Judge KENNEDY. That is plausible.

Senator Harcu. Well, apparently, some of this heightened scruti-
ny that the press brought out and others brought out came to your
attention. Was that about at the time when you began to discuss
with the club leaders some of these problems?

Judge KENNEDY. Yes, sir.

Senator HarcH. You referenced that discussion in your letter
dated August 7th, 1987, and you asked to be notified of the results
of the poll of the membership, as I recall.

In fact, you said that—in your letter, you said, the fact is that
constitutional and public morality make race or sex distinctions
unacceptable for membership in a club that occupies the position
the Olympic Club does, unquote.

Judge KENNEDY. That was my position. And I urged the board to
go ahead with the membership poll and see if the bylaw change
could be effected.

Senator HAaTcH. In other words, by your letter, by what you were
doing, you were strongly urging the club to end the process of dis-
crimination, or its policy of discrimination?

Judge KENNEDY. Yes, Senator.

Senator HatcH. Okay. I think another point that is worth repeat-
ing, it occurred in the first week of August—at that point Judge
Bork was President Reagan's nominee. The hearings had not yet
begun for Judge Bork, and most commentators felt that he would
have a rough time, but they felt that he was going to make it
through and that he was going to be confirmed. Moreover, your
name had not yet surfaced as one of the leading candidates for the
Supreme Court nomination in the way your colleague Cliff Wal-
lace’s name had arisen at that time.

I only mention this because we ought to be completely clear that
you were acting, it seems to me, out of a sense of constitutional and
public morality, as you said, not on the basis of any hint that there
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might be a higher calling in your future when you wrote that
letter.

So what was the outcome of the vote at the club?

Judge KeEnNNEDY. I don't know what it was; three to two is my
guess. There are some 7,000 members of the club. I had better not
guess what the vote was.

I'm not allowed to come to meetings: I'm not a voting member,
but apparently it was a great debate. The membership was divided
on it.

Apparently the board of directors are going to continue to try to
press for this change.

Se;'xator HatcH. T see. When were you informed of that particular
vote?

Judge KennNEDY., Well, I was originally informed that the vote
had been successful, that the measure had been successful to
change the by-laws.

So I congratulated myself for having played a small part in
bringing the membership meeting about. It came to my attention
about a week later that my information was wrong. The proposal
had actually been turned down.

So T wrote a letter saying that my position had simply become
untenable.

Senator HAaTcH. I see. Are you now a member of the club?

Judge KENNEDY. No, sir.

Senator HatcH. Well, it seems to me that under the circum-
stances your actions are basically above reproach. The most you
could be faulted for is not recognizing the problem earlier, but then
nobody else had recognized it either. Many other clubs have had
similar policies and they have gone unnoticed as well. I am aware
of a number of popular clubs here in the Washington, DC area, for
instance, that have this same kind of policy. So I just wanted to
bring that out because I think that is important.

Will you describe for us the Del Paso Country Club and its activi-
ties in support of worthy community ventures?

Judge KENNEDY. It is a country club in Sacramento with a golf
course and a swimming pool. I had been a member of it when I was
a boy. My family and children enjoyed it. And again, I have the
greatest respect for the members of that club.

The by-laws of the club, in 1975 when I became a judge, used
male pronouns and led to the inference that it was male-only mem-
bership, although there were some women members. I objected to
the by-laws being written in those terms and the board of directors
changed the by-laws.

My purpose in making the recommendation was so that it would
be clear that women would be admitted to the ciub. Women are ad-
mitted to the club as members, but a quick lock at the roster shows
there is not any kind of a representative mix based on the profes-
sional community.

However, the club does not have a policy cr a practice of exclud-
ing on the basis of sex or race as far as I know.

Senator Harcu. In fact, there have been women members of the
club since the early 1940’s, as I understand it, according to my
records.

Judge KENNEDY. Yes.
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Senator Hatcu. Well, once again I can only say your actions
demonstrate nothing it seems to me but heightened sensitivity to
any perception of bias. You know, even when the by-laws might
have been technically complied with, or might have technically
complied with the law you urged an effort to remove any residual
sense of difficuity there or problems. So I think that is an impor-
tant point, too.

Judge Kenneny. Thank you.

Senator Harcu. Your attention to your judicial and ethical
duties I think is particularly underscored by your activities with
respect to the Sutter Club. Can you describe that club again, and
its activities?

Judge KEnNnEDY. That is a downtown club primarily used for
luncheon. It is a very well-known club used by many in the govern-
ment and in business. The club sometimes has grand functions in
the evening which are open for parties that are sponsored by mem-
bers, and persons of all races and gender are welcome.

Senator HatcH. 1 see. You joined that club in 1963, as I under-
stand it?

Judge KENNEDY. Yes.

Senator HarcH. About then?

Judge KenNEDY. That is about right.

Senator HavcH. That also is one year before the 1964 Act, Civil
Rights Act. In that case, however, the club’s by-laws did not bar
women but the club’s practice seemed to exclude females.

Judge KENNEDY. That is my understanding, that the practice was
fairly clear.

Senator HarcH. Well, when and why did you leave that club?

Judge Kennepy, I was concerned about the policy of excluding
women. [ went to the club for lunch and was known, really, only as
a judge. Although I had many close friends there, it seemed to me I
was really there in my professional capacity. I was concerned about
the appearance of impartiality.

Senator HarcH. Okay. Well, again I think your actions show ex-
treme sensitivity to these problems, and I think that is much in
your favor and 1 just want to compliment you for it.

Let me ask you about the Sacramento Elks Lodge. The propriety
of your actions with respect to club memberships I think is bol-
stered with respect to the Elks Lodge. Can you describe the Sacra-
mento Elks Lodge and its charitable and service activities?

Judge KENNEDY. Again, I simply used the club for its athletic fa-
cilities. I really was not an active participant in the club, but I
know that they undertake any number of civic and charitable ac-
tivities and that membership in the club is viewed by all who are
in it as a privilege and as a way to furthering charitable and civic
purposes.

Senator HatcH. What is that organization’s policy with respect
to women?

Judge KENNEDY. I do not know, Senator.

Senator HatcH. Okay. When did you join that club, and when
did you resign?

Judge KENNEDY. It is in my questionnaire.

Senator HatcH. Okay.
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Judge KENNEDY. I just do hot have the dates. I believe I resigned
shortly after I became a judge.

Senator Hatca. Well, I just submit to anybody looking at it care-
fully that that also is an instance of your responding to at least a
perception problem back in 1978, and that was years before Presi-
dent Reagan was elected. And I think your actions as a whole on
all of these matters are very commendable with respect to uphold-
i]ﬁg your ethical duties as a judge. 1 just want to commend you on
that.

Let me turn to another, totally different subject. Few provisions
of the Constitution are more important t0 Americans and our way
of life than the free speech guarantees of our Constitution, our first
amendment. Accordingly, I would like to inquire a little bit about
your record on free speech.

In the first place, let me just ask you what is your view of the
importance of the speech clause and its role in our society?

Judge KENNEDY. The first amendment may be first, although we
are not sure, because the framers thought of it as the most impor-
tant. It applies not just to political speech, although that is clearly
one of its purposes. In that respect it ensures the dialogue that is
necessary for the continuance of the democratic process, But it also
applies, really, to all ways in which we express curselves as per-
sons. It applies to dance and to art and to music. These features of
our freedom are to many people as important or more important
than political discussions or searching for philosophical truth. The
first amendment covers all of these forms of speech.

Of course, the first amendment also protects the press. One of
the unfortunate things about the case law is that the great cases
on the press are New York Times v. Sullivan and United States v.
New York Times and The Washington Post. But the press is noi
monolithic. In Northern California I believe that there are 37 small
papers that in many cases are literally “mom and pop’ operations
where the editor has to stop writing at noon because he has to
start working the printing press. These papers simply must have
the protection of the first amendment if they are to be vigorous in
reporting on matters of interest to their readers insofar as their lo-
cality is concerned. They vitally need the protection of the first
amendment. It is not just for The Washington Post and The New
York Times.

Senator HatcH. Well, our first amendment under American ju-
risprudence, of course, is a model for the rest of the world because
it provides rights and privileges and it actually forbids any prior
censorship or restraints on speech except in the most extenuating
circumstances. And one of your cases dealt with an attempt to
place a restraint on the broadcast of a TV program, and that was
the 1979 case of Goldblum v. NBC.

Now would you explain why the privacy and fair trial interests
of the petitioner, an executive officer implicated in the equity fund-
ing scandal, were not sufficient to block the broadcast of the TV
program, if you remember that case?

Judge KeNNEDY. What happened in that case, as I recall it, was
that a person who was the subject of what is called a docu-drama
was concerned that his rights were being infringed by the publica-
tion, or by the broadcast of the television show. He was a some-
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what celebrated figure who had allegedly committed serious wrong-
doings in a financial scam.

The trial judge was sufficiently concerned about the allegations
that he ordered the television network to bring the tape to the
courtroom and show the tape. This was a matter, really, of hours
%1;] maybe a day or so before the broadcast was to go on nationwide

I presided over a three-judge panel in an emergency motion. He
issued the order at 11:30 and we vacated it at 5 minutes to 12. We
said that it was a prior restraint on speech and that for the district
judge to order the film delivered was in itself an interference with
the rights of the press. I wrote the opinion and issued it a few days
later. That is the Goldblum opinion.

Senator Hatcd, In my mind it is significant that the courts, too,
have sometimes forgotten to protect the Constitution’s prior re-
straint doctrine. Fortunately, other courts are available to correct
those errors and that was a perfect illustration.

Although access to government records is not a first amendment
speech issue, it is nonetheless related to the access which our citi-
zens have to their government. In that sense, it is related to the
very principles by which citizens participate in a government run
by the people.

Now, in this regard, I was interested in your 1985 CBS v. District
Court case. If you remember that case, I know sometimes it is aw-
fully difficult, you have participated in so many cases. [ don’t mean
to just isolate and pick these out of the air, but it is an important
case. Could you discuss that with the committee? Would you also
explain why the Government’s effort to suppress the media’s access
to certain sentencing documents in a case related to the DeLorean
trial was really rejected?

Judge KENNEDY. This was a case in which one of the coprincipals
or accomplices in the DeLorean drug matter had entered a guilty
plea and then applied to the district court, as is his right, to modify
the sentence. The Government of the United States joined with the
attorney for the defendant in asking that the documents be filed
under seal.

The press cbjected. There was standing for the objection, and we
ruled that those documents could not be filed under seal. We indi-
cated that the public has a vital interest in ascertaining the sen-
tencing policies of the court. I think I indicated that this is one of
the least satisfactory portions of the entire criminal justice system
and that the public ought to know if a sentence was being reduced
and why.

Senator HatcH. One further first amendment issue arose in some
of your past cases involving the operaiivn of the Federal Election
Commission. In the 1980 California Medical Association case, you
decided that limitations on contributions to political action commit-
t(lses are not eligible for the full protections of the free speech
clause,

When people contribute to a PAC they choose that committee in
order to express themselves on political issues and they make the
contribution to, in essence, advocate their views. Now can you ex-
plain why limiting this form of expression would not be a limita-
tion on the free expression principles in the first amendment?
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Judge KennEDY, This was a case in which we were asked to in-
terpret a new statute passed by the Congress. We thought we had
guidance from the Court that controlled the decision. We expressed
the view, as we understood the law of the Supreme Court, that this
was speech by proxy. This was not direct speech by the person who
was spending the money, rather he or she was delegating it to an
intermediary. We thought that was a sufficient grounds for the
Congress of the United States in the interest of ensuring the purity
of the election process to regulate the amount of the contribution.

Senator HarcH. All right, let me turn for a few minutes to crimi-
nal law because you have an extensive record and background in
criminal law and few people realize that no category of cases is
more often litigated in the Supreme Court than criminal law cases.
From my point of view, this is entirely appropriate because life and
liberty, not to mention the order and safety of our society, are no-
where more at stake than in criminal trials. Accordingly, T would
like to review with you a portion of your record on criminal issues.

Could you just give us the benefit of discussing with us generally
how you approach the task of finding an appropriate balance be-
tween the procedural rights of the defendant and society’s right to
protect innocent victims of crime?

Judge Kenneby. Well, Senator, I do not think that there is a
choice between order and liberty. We can have both. Without or-
dered liberty, there is no liberty at all. One of the highest priorities
of society is to protect itself against the corruption and the corro-
siveness and the violence of crime. In my view judges must not
shrink from enforcing the laws strictly and fairly in the criminal
area. They should not have an identity crisis or self-doubts when
they have to impose a severe sentence.

1t is true that we have a system in this country of policing the
police. We have a system in this country that requires courts to re-
verse criminal convictions when the defendant is guilty. We have a
system in this country under which relevant, essential, necessary,
probative, convincing evidence is not admitted in the court because
it was improperly seized. This illustrates, I suppose, that constitu-
tional rights are not cheap. Many good things in life are not cheap
and constitutional rights are one of them. We pay a price for con-
stitutional rights.

My view of interpreting these rules is that they should be prag-
matic. They should be workable. We have paid a very heavy cost to
educate judges and police officers throughout this country, and the
criminal system works much better than many people give it credit
for. In every courthouse at whatever level throughout the country,
even if it is a misdemeanor traffic case, the judge knows the Miran-
da rule, he knows the exclusionary rule, and so de the police offi-
cers that bring the case before him. We have done a magnificent
job of educating the pecple in the criminal justice system.

On the other hand, it is sometimes frustrating for the courts, as
it is frustrating for all of us, to enforce a rule in a hypertechnical
way when the police or the prosecutor have made a mistake In
good faith. The good faith exception to the exclusionary rule is one
of the Court’s recent pronouncements Lo try to meet some of these
concerns. If remains to be seen how workable that exception is.
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Sometimes exceptions can swallow the rule, and the Court has vet
to stake out all of the dimensions of this exception.

That is just a rough expression of my general philosophy in the
area.

Senator HatcH. That is good. As I mentioned earlier, nearly one-
third of the Supreme Court’s time is consumed in criminal trials,
criminal matters. It seems to me that this is very appropriate for
another reason because studies have shown that the poor, the aged,
women, the minority groups are disproportionately victimized by
crime and when our c¢riminal justice system fails these groups are
the first to suffer. So what role do you think the plight of victims
of crime ought to play in the criminal justice process?

Judge KENNEDY. You know, Senator, I went to one of the great
law schools in the country—I am sorry Senator Specter is not here
to agree with that—and I never heard the word “victim” in three
years of law school, except maybe from the standpoint of an apol-
ogy that a corpus delicti was not present. This is the wrong focus.
We simply must remember that sometimes the victim who is re-
quired to testify, who misses work without pay, who sits in the
courthouse hallway with no special protection, and who is stared at
by the defendant and harassed by the defendant’s counsel, under-
goes an ordeal that is almost as bad as the ¢crime itself.

The Congress of the United States has made a very important
policy statement in passing the Victims Assistance Act. It has
given the courts a new focus, and a focus that is a very, very im-
porﬂ:ant one in the system. Judges recognize that victims, too, have
rights,

Senator Harcu. I think that is great. In October of 1987, the
Bureau of Justice Statistics reported that the rate of violent crime
dropped 6.3 percent in 1986. Now, of course, this was no consolation
to the victims of crime, but it is important to realize that since
1981 the rate of violent crime has dropped nearly 20 percent; 7 mil-
lion fewer crimes occurred in 1986 than in the peak year of 1981.
That does not mean that the battle is being won. I am sure we will
find statistics to show that drug abuse and its link to crime is defi-
nitely on the rise.

Nonetheless we are gaining ground on crime to some degree. Do
you feel that the courts have a role to play in ensuring that this
hard-won progress on ¢rime continues?

Judge KENNEDY. Absolutely, Senator. They are the front-line
agency for administering the criminal justice system, and we have
much to do, particularly in the area of corrections, which judges do
not know muclk _.bout. But in so far as the enforcement of the
criminal laws, the courts do have the responsibility to ensure that
their procedures are efficient, that they understand the law, and
that they apply it faithfully.

Senator HatcH. In this regard, I would like to discuss with you
one of your death-penalty cases, namely, the Neuschafer v. Whitley
case,

Judge KENNEDY. Yes, sir.

Senator HarcH. As | understand that case, an inmate had mur-
dered another inmate, and when you first received the caze, you
sent it back to the lower court to make sure that the evidence in
that case—it was a statement by the accused—was proper. Now
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when that was established, the case returned to you, and several
arguments were made against the State’s decision to order the
death penalty.

Could you recall some of the arguments and why they were in-
sufficient in that case?

Judge KENNEDY. Senator, I have a little difficulty in answering
that question because my characterization of the arguments might
bear on the petition for rehearing. )

Senator HatcH. Sure. All right. Then I will——

Judge KennNEDY. That case is still before us.

Senator HatcH. That is one of those cases that goes on and on,
then.

Judge KENNEDY. I would rather not characterize an argument in
a way that would seem either too generous, or toc limited for the
particular parties in that case.

Senator Hatcu. Well, let me move to another capital-crime case
in which you were involved, and that was Adamson v. Ricketts, and
I do appreciate your sensitivity there, and this involved the murder
of an Arizona newspaper reporter with a car bomb.

As T understand it, the defendant had confessed to the murder
but had escaped the death penalty in the first trial because of a
plea bargain.

Now, would you briefly state the facts of that case, and how you
became involved.

Judge KennNepy. This case is also appearing before us--or,
rather, is still before us on remand from the Supreme Court of the
United States—so I will give only a capsule description.

A newspaper reporter was killed when a bomb was placed in his
car by a person connected with the Mafia. The reporter lost both
arms and both legs, but lived for 10 days.

He identified the defendant in this case, Adamson. Adamson was
brought to trial, but the question was whether or not Adamson
would tell who paid him to do this work. As part of a plea bargain,
Adamson did agree to testify, and in exchange, the State of Arizona
reduced the charge to second-degree murder. I think that is accu-
rate; but, in any event, the State dropped the capital sentence
demand that it had made earlier. Adamson did testify, the two
were convicted. The Supreme Court of Arizona then reversed, so
another trial was called for.

At this point Adamson said that he wanted to change the deal.
The question came to our court whether or not his double jeopardy
rights had been properly protected. Some of my colleagues thought
they had not. Some of us thought that the plea bargain itself was
clear warning to Adamson that he had certain rights that were
being waived.

I was in the dissenting position. The Supreme Court of the
United States agreed with the dissenters. The case has now been
sent back to the ninth circuit on other issues.

Senator Harcu. Well, in other words—my titne is up—but in
other words, the Supreme Court overturned the majority of your
court——

Judge KennEDY. Yes, sir.

Senator HatcH [continuing]). And followed your dissent——

Judge KennNEDY. That is correct.

30-878 0 - 89 - 5
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Senator HaTcH [continuingl. In finding that the plea bargain
should not figure into the double jeopardy clause in this particular
instance, so that resulted in the reinstatement of the death penalty
for the cold-blooded car bombing. Is that correct?

Judge KENNEDY. Yes, sir,

Senator Hatcu. All right. Well, I have a lot of other questions,
but I have appreciated very much the responses you have made
here today.

Judge KENNEDY. Thank you, Senator.

Senator HatcH. Thank you.

The CHammMAN. Thank you, Senator. As I indicated earlier, we
will very shortly recess for 15 minutes, and then we will come back
and stay at least until 5 and no later than 6.

So we will recess now for 15 minutes.

[Recess.]

The CaairMaN. The hearing will come {o order.

Well, Judge, how is it so far?

Judge KENNEDY. It is very fair, Senator. Since I have been doing
this to attorneys for 12 years, it is only fair that it be done to me.

The CHAIRMAN. Senator Simpson is worried about your students.
He wants to make sure they are observing.

I will now yield to my colleague from Arizona, Senator DeCon-
cini.

Senator DECoNciNI. Thank you, Mr. Chairman.

Judge Kennedy, I appreciate your candidness and response to
previous Members here. I think it is very helpful, and quite frank-
ly, I think it tells us something about you, both as a jurist and as a
lawyer, and as a family person of values and sensitivity, and that is
important to this Senator, and I think it is important to the proc-
ess.

I am very interested, Judge Kennedy, as I discussed with you
briefly, the Equal Protection Clause in the 14th amendment, and 1
would like to review some of that.

Based on some of your decisions, and your teachings, I consider
you an expert in it, and I do not consider myseif in that vein at all.
However, it is of great importance to me, for many compelling rea-
sons. With regards to race discrimination, as you know, the courts
have employed a strict scrutiny test, and require that a compelling
interest be shown, in order for the statute to survive review.

Additionally, fundamental rights, such as the right to travel, the
right to vote, the access to the judicial process, enjoy the benefit of
a strict scrutiny analysis.

In gender discrimination cases the Court employs the heightened
scrutiny test, sometimes called the intermediate scrutiny test. The
classifications, by gender, must serve important governmental ob-
jectives and must be substantially related to achieving those objec-
tives.

There is some suggestion that both alienage and illegitimacy
enjoy the same type of analysis—intermediate scrutiny. All other
forms of discrimination, economic and social, receive the lowest
level of scrutiny known as the rational basis test.

I offer this abridged review to set the basis for the few questions
I would like to ask you.
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Justice Marshall, as you are aware, has proposed a sliding
scale—I guess you would call it—approach to analyzing equal pro-
tection claims.

He suggests that instead of cases falling into neat categories, as
the Court has so put them, a spectrum be used to review claims of
discrimination, and this spectrum clearly comprehends variations
in the degree of care with which the Court will scrutinize, particu-
larly classifications, depending, I believe, on the constitutional and
social importance.

Now, when Judge Bork was here, it became very clear to many
of us that there was a fundamental disagreement here. I am not
here to peg you against Judge Bork at all.

What I would like to know, Judge, is some answers to scme ques-
tions, if you would, please.

In reviewing the opinions vou have written, I notice that in the
equal protection area, you have had little opportunity to express
yourseif, I think maybe six opinions, the best that I could encoun-
ter.

. Is tglat a.zurcte or have we not found more decisions? Or do you
now?

Judge Kr*NEDY. | have ceally not had the opportunity, Senator,
to address, = any detail, the levels of scrutiny that apply to
gender, or, t . compare them to race.

I think you are correct. I have had Equal Protection Clause
cases, mostly in the implementation phase rather than in defining
substantive liability.

Senator DECoNnCINL. And it is roughly a half a dozen opinions, to
your recollection?

Judge KeNNEDY. I would think that would be correct, Senator.

Senator DeCowcini. I would like o explore with you the analysis
you do apply, or the approach you take, and not to get into any
particular case or circumstances that would be a potential case
before you, but how you view the Equal Protection Clause.

Would you agree, first of all, that the Equal Protection Clause
applies to all persons?

Judge KeNNEDY. Yes, the amendment by its terms, of course, in-
ciudes all persons, and I think was very deliberately drafted in that
respect.

Senator DeCoNcINI. And of course women being in that category.
As I understand, that the Court has developed some standards, and
they refer to them in the race cases, considered a “suspect classifi-
cation,” 1 think is the Court’s term, and the standard of review is
known as strict scrutiny, as I mentioned.

Additionally, for the State to justify discrimination based upon
race, would require a showing of a compelling interest. Is that your
fundamental understanding of the strict scrutiny standard that the
Court has referred to in various decisions?

Judge KENNEDY. That is my understanding of the standard that
the Court has enunciated.

Senator DEConcint. Can you conceive of any situation where dis-
crimination based upon race would be legitimate under the Equal
Protection Clause?

Judge KeEnnNEDY. I cannot think, at the moment, of any of the
standard law-school hypotheticals, that would lead to the conclu-
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sion that a racial classification that is invidious would be sustained
under an equal protection challenge.

Senator DeCoNcini. Your record certainly indicates that you
have not had any cases, that has squarely been presented to you,
that I can find at least, but I just wondered if you had any hypoth-
eticals, because I find I can make up some hypotheticals, but I just
vx;;)uld like to see whether someone else has, if they have thought
about it.

With respect to this standard of strict scrutiny, analysis em-
ployed by the Court today, is it your understanding that a funda-
mental right, such as the right to interstate travel or freedom of
speech, are protected in the same manner as the race discrimina-
tion? Or non-race discrimination?

Judge KeNNEDY. Yes, and sometimes those cases are difficult, be-
cause if you have a first amendment case, it often can really be ex-
plained on its own terms. The first amendment sits on its own
foundation, so it is sometimes puzzling why we even need an equal
protection analysis in such cases, although the Court has had first
amendment cases in which it uses an equal protection analysis.

Why that is necessary is not clear to me, since one of the essen-
tial features of the first amendment is that we cannot engage in
censorship. Censorship involves choice, so the first amendment
does seem to have its own foundation in this regard.

Senator DeConciNi. Focusing, Judge Kennedy, on gender dis-
crimination, discrimination based on sex, I understand that the
Court. has developed what is popularly known as the heightened
scrutiny test, as I mentioned, or intermediate scrutiny for this type
of discrimination case brought before the Court.

Do you recognize that, or agree that is the standard the Court
now has set out.

Judge KENNEDY. That is my understanding of the case law. The
Court, as an institution, and the judicial system generally has not
had the historical experience with gender discrimination cases that
we have had with racial discrimination cases. The law there really
seems to me in a state of evolution at this point. It is going to take
more cases for us to ascertain whether or not the heightened scru-
tiny standard is sufficient to protect the rights of women, or wheth-
er or not the strict standard should be adopted.

Senator DEConcini. There is no question in your mind, that the
Supreme Court is very clear—and whether they are termed con-
servative, or liberal judges, or moderate—whatever they may be—
that the judges recognize those standards, and you also subscribe to
the standards in general principle?

Judge KEnnEDY. Well, it may be that in resolving one of those
cases, I would give attention to Justice Marshall’s standard and
make a determination whether or not that is a better expression
than the three-tier standard that the Court seems to use, although
it seems to me, on analysis, that those are very close.

Senator DeEConNciNi. Now I also understand that classification
based on gender must serve as an important governmental objec-
tive, and must be substantially related to the achievement of cer-
tain legislative goals.

Have you delved into that, or have any thoughts on that?
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Judge KenneEDY. No. I understand what the Court is driving at,
and as I have indicated, it is probably because the Court simply
lacks the historical background to feel that it can impose the strict-
zisprutiny standard without causing problems for itself down the
ine,

Senator DeEConciNi. Without committing you on anything that
yvou might do as a Supreme Court Justice, do you think, generally
thinking, that that is a proper legal conclusion that the Court has
come to in this area?

Judge Kenwnepy. Well, 1 think the Court has, as 1 say, recognized
the fact that the law is in a state of evolution and flux, and is pro-
ceeding rather cautiously.

Senator DEConNcinNi. You do not have some personal hostility to-
wards the way the Court is proceeding in this particular area of
gender discrimination as it relates to the Equal Protection Clause?

Judge KenneEDY. The cases seem to me a plausible and rational
way to begin implementing the Equal Protection Clause.

Senator LEAHY. I am sorry. I did not hear that.

Judge KENNEDY. The cases seem to me a plausible and a rational
way to begin implementing the Equal Protection Clause.

Senator Leany. 1 thought you said plausible and irrational.
Thank you.

Senator DECoNCINI. And of course with reference to other forms
of discrimination we have what is known as the rational basis,
which, if you accept the different standards we have-—and I do not
make those decisions, but I certainly have read enough cases—that
it seems clear to me, that even if you feel, a judge feels that a set
of facts may not fall into the heightened scrutiny, or into the ra-
tional basis, that there is so much precedence here—and as you
say, it may be new, and does not have a long history of it—it ap-
pears to me to be very fundamental, that the Court is set, at least
on a course, to help guide lower courts, to help guide legislative
bodies, where these scrutinies are going to be placed.

As to the rational basis test for other discrimination, do you rec-
ognize that as a given standard that the Court has pretty well set-
tled on for other discrimination, other than gender and race?

Judge KeENNEDY. Yes, it is, and as we know, all laws discrimi-
nate.

Senator DeCoxomvi. That is right.

Judge KENNEDY. You can get a driver’s license if you are over 16
but not if you are under 16. Yet we know that there are some driv-
ers who are under 16 who are much better than many drivers who
are over sixteen. But we have a fixed and arbitrary standard. That
is the way laws must be written in order to have an efficient socie-
ty and an efficient legislative system.

Senator DeEConciNI. Have you delved at all, either in your job as
a judge, or as a teacher, with Justice Marshall’s sliding scale?

Have you written anything or done anything in that area?

Judge KENNEDY. I have not written on it.

Senator DECoNcINI. You are aware of it yourself?

Judge KENNEDY. I ask my students te explain to me why there is
any difference between that and the three-tier standard, and I am
lr)lgt vet satisfied what the correct answer to that question should
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Senator DEConcini. Then there is the proposition that has been
mentioned—I believe it is Judge Stevens—about a reasonableness
standard as a sole standard, and of course the Court has not accept-
ed that, although I believe Stevens is the only one that has men-
tioned that, and of course as we said, Marshall, a gliding scale
standard.

The reasonable standard poses problems to this Senator, but I
welcome people who might disagree with that.

Have you formed either a preference, or do you have any distine-
tion in your mind between a three-tier standard that we have been
talking about, and the importance of it, particularly as it relates to
gender, and a reasonableness standard for all discrimination cases?

Judge KENNEDY. I do not have a fixed or determined view. I
would offer this observation: one beneficial feature of a tier stand-
ard is that the court makes clear the substantive weight that it is
giving to the particular claim before it, and the court can then be
criticized, or vindicated as the case may be.

It sets standards. And the lower courts have a certain amount of
guidance. The Supreme Court is in the difficult position of hearing
150 cases a year, and in doing so, providing the requisite doctrinal
guidance and supervision of the lower courts.

This is a very difficult task, and not much has been written on
the difference between an intermediate appellate court judge, such
as I am, and the responsibilities of the judge of a supreme court of
a State or the Supreme Court of the United States.

Judge Sneed of our court is always careful to point out that this
is an area of academic inquiry that should be explored. I think the
requirements, and the duties and the obligations, and the concerns
of those two different courts may be quite divergent.

Senator DEConcint. The interesting thing, as one views this—
and I think you make a good point, the history behind the Court’s
struggle as it relates to the sex-discrimination cases—is the impor-
tance to the lower courts to see something coming from the Court
that is a bit consistent, even though it may fall into different
standards as they come.

Judge, as an appellate judge, how helpful is that when the Su-
preme Court has these fundamental cases, if you want to call them,
where they start to become consistent in their holding and a stand-
ard starts to emerge?

Is that as obvious to Lthe federal judges, yourself, as it is to me,
that that would be extremely helpful, or is it difficult to imple-
ment?

Judge KENNEDY. It is tremendously helpful. We wish that the Su-
preme Court could review most of our cases.

As you know, the Supreme Court takes only about 2 percent of
the judgments of the circuit courts, and within that case mix it has
the duty to give us the necessary guidance.

This of course is the way the case law method evolves, but we
wish we could have more guidance from the Court.

Senator DeConciNL. I would like to turn to another subject
matter. The Chairman touched on it somewhat this morning, re-
garding your Canadian Institute speech that you made in Decem-
ber of 1986, and as it relates particularly to the privacy question.

On page 93 of that text, you state that:
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It is difficult for courts to determine the scope of personal privacy when it is spe-
cifically mentioned in a written constitution, and that courts confront an even
greater challenge when the Constitution omits language containing the word priva-
¢y, or private.

Now in discussing the legislation, and the legitimate sources for
the right of privacy, you mentioned the Supreme Court cases, the
Bowers case, and the Griswold case.

And it appears from reading your speech, that you have conclud-
ed, without question, that there is a fundamental right to privacy.
And 1 think the Chairman had you state that, and that is your po-
sition, correct?

Judge KeNNEDY. Well, 1 have indicated that is essentially cor-
rect. I prefer to think of the value of privacy as being protected by
the liberty clause; that is a semantic quibble, maybe it is not.

Senator DeConcini. But it is there, is that——

Judge KENNEDY. Yes, sir.

Senator DEConcini. No question about it being in existence?

Judge KENNEDY. Yes, sir.

Senator DECoNciNI. Now the Chairman also touched a little bit
on the ninth amendment, and just out of education for this Sena-
tor, do you have an opinion why the Supreme Court seems to shy
away from using that ninth amendment for some of these unspeci-
fied rights that have been, I think quite clearly enunciated by the
Court, vis-a-vis the right of privacy?

Judge KENNEDY. Again, I am not sure. I think the Court finds a
surer guide in the 14th amendment or the fifth amendment, be-
cause the word liberty is there. In the ninth, of course, it is simply
an unenumerated right.

1 think also that the Court has this problem: as we have indicat-
ed, Mr. Madison, and his colleagues, were concerned with the ninth
amendment to assure the States that they had adequate freedom
for the writing of their own constitutions, but under the incorpora-
tion clause that is flipped around.

Under the incorporation clause, the ninth amendment would ac-
tually be used as a constraint on the States, and I think the Court
may have some difficulty in moving in that direction. I do not
think the Court has foreclosed that, and I do not think, for rea-
‘l.slons-mas I have indicated—that it should address the issue until it

as to.

Senator DrConcinNi, It just quite frankly fascinates me—not
being a judge—and I ask that question purely for myself, just want-
ing to know what a judge thinks. If we were sitting in my office or
at a social function, I might just ask you that question, because I
have never quite understood why the Court has ruled as it has. 1
ahink you probably have as good an ohservation, or better than I

o.

You have asserted, Judge Kennedy, that the opinions in the Gris-
wold case and the Bowers case, that they are in confilict, and on, 1
think it is page 13 of your Canadian Institute speech, you discuss
whether a right is an essential right in a just system, or an essen-
tial right in our own constitutional system.

You state that, quote: “One can conclude that certain essential
or fundamental rights should exist in any just society.” End of
quote.
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But then you say, quote: “It does not follow, that each of those
essential rights is one that we, as judges, can enforce under the
written Constitution. The due Process Clause is not a guarantee of
every right that should inhere in an ideal society.” End of quote.

H?ow would you define the enforcement power given to the judici-
ary?

Judge KENNEDY. Well, the enforcement power of the judiciary is
to insure that the word liberty in the Constitution is given its full
and necessary meaning, consistent with the purposes of the docu-
ment as we understand it.

There are many rights, it seems to me, that you could put in a
charter if you were writing a charter anew. The right to be ade-
quately housed and fed, and education, and other kinds of affirma-
tive rights.

You see this in the European Convention on Human Rights,
which is what I was trying to contrast in the Canadian speech with
the Canadian constitution. We had three documents. It seems to
me an important point, that the Constitution works best if we have
a stable and a just society.

The political branches of the Government can do much to insure
that these preconditions exist for the responsible exercise of our
freedom. And I think the courts are subjected to constraints, obvi-
ously, that the political branches are not, especially in that the
courts cannot initiate those programs and those requisites that are
necessary to insure that some very basic human needs are met.

Senator DECoNcINI. Some of those, quote, “basic human needs of
society,” are you saying, really rest with other branches of govern-
ment, to see that they are available?

Judge KENNEDY. That would be my general view.

Senator DEConciNI. In your 1986 speech, you also advance, or
you said that the right to vote, quote, “is not fundamental in the
sense that like the privacy right, it supports substantive relief of
its own. It operates, instead, as a fundamental interest that trig-
- gers rigorous equal protection scrutiny.” End of quote.

Am | correct to conclude from this statement, that you think the
right of privacy is a right, freestanding, which though not found in
the Constitution, requires similar consideration as those rights that
are indeed enumerated in the Constitution?

Judge Kennepy. I think that is——

Senator DeConcini. Is that a right interpretation?

Judge KENNEDY [continuing]. Generally correct to the extent that
we can identify that is a privacy interest. It struck me, as I was
preparing this speech for the Canadian judges, that the voting
rights cases are very interesting. I think most of us think of voting
as absolutely fundamental, and it is so listed in the Canadian con-
stitution. This is a new constitution that the Canadians have adopt-
ed, and their judges were there to see what benefit federal judges
in the United States could give them in interpreting the document.

I found, doing the research for this, that although we think of
voting as a quintessential fundamental right, the Supreme Court
hag not recognized it as a right that necessarily supports an action.

_Though you may think that you have a right to vote for a sheriff
because in some States they are elected, the Supreme Court has
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not so far recognized that you have that right. That is why it is not
a fundamental right on which one can base a cause of action.

It is a right that we recognize so that the vote cannot be diluted.

Senator DEConNcCINI. You mean that specifically the right to vote
for sheriff is not the same right as the fundamental right to vote?
Is that where you are drawing a distinction, that that is a political
subdivision, whether or not the right to vote for sheriff, or whether
there is a vote for sheriff—

Judge KENNEDY. Yes. As I understand the case law, the Court
has been very cautious about stating that there is a fundamental
right to vote that stands on its own foundation, simply to avoid
having to make this kind of inquiry.

Whether or not one of those cases will arise in the future, I am
just not sure.

Senator DeConciNI. You have written a very interesting case,
your opinion in Beller v. Middendorf case, dealing with the right of
privacy and homosexuality as it relates to certain regulations.

The analysis of that case, if I understand it, was of some distinc-
tion as to the regulation vis-a-vis the actual right of a homosexual
act. Is that correct?

Judge KEnNEDY. I think that is a beginning point.

Senator DeConcini. And where your opinion zeroed in on. Now
criticism has been levied against your decision in the Beller case,
particularly the National Women’s Law Center, asserting that in
the Beller, you incorrectly rejected a fundamental right, or the
analysis of a fundamental right in favor of a more easily met bal-
ance test when applying substantive due process analysis to this
particular set of regulations, and vis-a-vis, that it was relating to
the military.

Can you address the distinction of this case for me, and your
thoughts, when you came to the conclusion that the military regu-
lations demanded a different view as to the right of regulating that
right of privacy, assuming that the right was there?

Judge KENNEDY. Yes.

Senator DeConciNt. As we know, just for the record, Judge, that
case has gone to the Supreme Court and no longer is one that
would be pending for you to have to decide on.

Judge KENNEDY. Yes, this was really, I think, the first case in
the circuits on the question whether or not the armed services, in
this case the Navy, could dismiss its personnel for having engaged
in homosexual conduct while in the military. This case required
the court to undertake a rather comprehensive study of what the
Supreme Court had said on the issue to that point. We reiterated
what we thought the Supreme Court had taught us with reference
to substantive due process, to the rights of privacy and to the
rights of persons, and we set forth there our understanding of the
rules. We agsumed arguendo, made the assumption, that in some
cases homosexual activity might be protected.

We did not say it would be because that issue was not before us.
We decided instead only the narrow issue of whether or not in the
specific context of conduct occurring in the military the Navy had
a right and an interest which was sufficient to justify the termina-
tion and the discharge of the personnel.
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Senator DeCoNcINL. And that is because the regulation was only
before you and not the question of whether or not there was a
right of privacy for this activity; is that what you are saying?

Judge KenngDy. Well, that is correct except that you might have
argued that this right was so fundamental and so all-embracing
that the military could not——

Senator DEConciNi. Could not infringe on it.

Judge KeNNEDY. Could not abridge it in any event. For analytic
purposes, we simply left to another day the question whether or
not there is this fundamental right. In other contexts, we assumed
that there could be. We said that in the context of the military
there were adequate, stated, articulated reasons for the enforce-
ment of the policy.

Senator DECoNcINI. I read that case very carefully more than
once because of the significance of what I consider judicial re-
straint, and my compliments about the case, but it seemed to me a
great temptation for a judge who wanted to express an opinion for
or against there being a fundamental right for the homosexual ac-
tivity not to do so. I think the greatest compliment I can pay you,
Judge, is that you stayed with the issue there that I think was very
clear. But quite frankly, if a court had gone off the other way I
might have disagreed with him or I might have agreed with him,
and sometimes the court does. And I really wanted to say that that
opinion, as many of your opinions, have impressed upon me your
real strict understanding of what you think judicial restraint is,
and trying to exercise it.

I may disagree with it or someone else may, but I think it is fun-
damental and very complimentary to you and the President for
choosing someone who has that restraint in their mind.

Judge KENNEDY. Thank you, sir.

Senator DEConcINI. Thank you. I am finished for now. I do want
to talk to you about judicial tenure, a subject that you and I have
?hared some fun over the last years, and we will do that tomorrow

guess.

Judge KEennEDY. I am looking forward to that, Senator.

Senator DeConcini. Thank you, Judge Kennedy.

Recognize Senator Simpson because Senator Biden isn't here.

Senator SimesoN. I thought maybe we were going to take over
there for a minute. With the Chairman gone, it was marvelous op-
portunity, but I see you were prepared.

Like Senator DeConcini, I found that case fascinating for its clar-
ity and getting just to where he wanted to get and not one whit
further. It was a superb decision, the one that Dennis speaks of.
Dennis and I come at each other occasionally in this league, but he
is a fine lawyer. I have a great respect for him. But I have exactly
the same feelings about that case in reading it and knowing what a
hot one that was.

You know, you could have at any point gotten off onto a little
Hindu, some philosophy or something else, or morals or everything
else, but you reaily did a beautiful job with that.

Well, I am interested in you doing very well in the surveillance
that is being performed here. I don’t know if 1—I sometimes forget,
but I can’t help but tell you that in the last such proceedings there
was a gathering of various groups who said that they wanted to
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find the transcript of the law school records of all the members of
the judiciary to see just how well we all did.

The CrHArMAN. | zent mine. Did you send yours? [Laughter.]

No, I make it a habit of not picking mine up. I never have.

Senator SiMpsoN. I am going to move right on now. 1 have noth-
ing more,

But I was interested, I told them, I said, I am glad you asked
that questiocn because, I was in the top 20 of my class. And there
was a scribbling and that was the end of that, and they went off, 1
guess, to check.

But the interesting thing was, then I think I turned to Joe and 1
said, “That is going to be great.” 1 said, “There were only 18 of us
in our class.” [Laughter.]

S0 we get the surveillance. Indeed, we do, and there will be ever
more of that, and is, in this league. But with that the light comes
back to privacy. What is this right of privacy? We talked about it a
lot with regard to Judge Bork, an awful lot. This right to privacy,
what is it? You know, and you get into it. 1t is a detonator, and you
have answered that very well so far.

I think the most pungent comment on it was Judge Griffin Bell,
our former Attorney General, who said that the right of privacy is
the right to be left alone. He really cut through the fog as we were
dissecting the right to privacy and where it was with Griswold and
whether it was written or unwritten, or in the Constitution or out
of the Constitution, or innate or conditional, is the right to be left
alone. That is something that really means something I think to
the American people. At least the average guy, he likes that.

And then as I say, I shared with many my frustration that at the
very time these very high-blown probes were going on with regard
to that there were few worthies who were finding Judge Bork'-
video rental records to find cut what he was renting, hoping to find
all sorts of things. My mother has written me about that and
talked to me about that, and I won’t go into that. It was a rather
smart phrase.

But I commend the ACLU who rallied to that in a moment. The
District of Columbia is now dealing with a statute on that. There is
a House bili in on that, and I am certainly going to be looking into
that from the Senate side. So there's some positive results—but
those are more real examples than, you know, law school theories
out there on the right to privacy. In my mind they are,

Then I was interested in your comments on the two cases, Topic
v. Circle Reolty and the Mountain View-Los Altos Union High
School District.

Judge KENNEDY. Yes, sir.

Senator SimpsoN. Hearing your explanation of those was very
important to me. You used the phrase “we ruled,” and I think that
we don’t want to forget that, as I understand it, and you can re-
spond, that those were both unanimous decisions of a three-judge
group. I mean, I don’t know what you call that in your——

Judge KEnnepY. That is correct, Senator. It was a three-judge
panel on each of those cases.

Senator Simpson. Panel

Judge KENNEDY. And, as you know, each judge researches the
record independently and we usually come to the bench not having
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conferred with one another in order to ensure hoth the fact and the
appearance of fairness for the litigants. We confer only after the
oral argument.

Senator SiMpsoN. In the Topic case, there was Justices Chambers
and Trask and yourself.

Judge KENNEDY. Yes.

Senator SimMpsoN. And in the Mountain View case, Justices Trask

“and Poole and yourself.

Judge KENNEDY. Yes.

Senator SimpsoN. And those were unanimous decisions and, as
you say, an interesting finding as to how you come to those, giving
every evidence of fairness in that; isn’t it?

Judge KeNNEDY. That is correct. We thought both of them were
close cases in which we were trying to divine the will of Congress.

Senator SiMpsoN. I had a feeling that one on the disabled child
would be a very important one and probably will be reviewed
again, so I was particularly interested in that, you know, because it
is so easy to pick an issue and say how will you vote on this or—for
us, how do you vote on this, Simpson? You can’t vote “maybe”, you
have to vote yes or no. It is a very precise activity here.

I was very interested in how you did decide because you obvious-
ly were impressed, and you have said it here. The facts of that case
were rather unique in a sense. This boy, this son who was involved
here had some extreme behavioral problem. It said, while the as-
sessment was taking place the boy was excluded from school for re-
peated misconduct. It went on, they stopped the process then. They
stopped, and no one knows why.

Then there was the offer to send a teacher to the boy’s home for
ingtruction. District personnel recommended private schools. The
wppellant placed the boy in one of the schools and he was expelled
for continued misbehavior and then he attended another. He was a
very disruptive young man apparently is what I gather. It is a very
short opinion.

And then it was determined that he be placed in a resource
classroom in a regular public school program, and the appellant,
still dissatisfied, requested an administrative hearing under the
Act and the administrative law judge determined the parents were
entitled to reimbursement.

The school district then brought the action and the appellant
was saying that—the district court, of course, adopted that and
held the appellant had violated the so-called “stay put” provision—
I wouldn’t want that to get left out here—by placing the boy in this
other school before the administrative proceedings were concluded.

That is a very important thing because it says very clearly that
during the pendency of any proceeding conducted pursuant to this
section unless the State or local education agency and the parents
or guardians otherwise agree the child shall remain in the then
current educational placement of such child until all such proceed-
ings have been completed.

I was fascinated by the precision of that. She was saying that her
actions were not unilateral and they were saying they were, it was
that simple, I guess. And you were saying something that is said to
us all the time as Congresspersons. Why do you pass laws that
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leave the burden on the local districts or the local county or the
municipality?

Your decision said that the threat of damages in a case like this
would not make compliance any more likely and would subject
school districts te contingent liabilities hardly foreseeable when the
annual school budget is prepared.

Now, with disabled children and the disabilities and special edu-
cation, one of the most serious problems in the United States is
that the school disiricis can’t afford it. And they tell us that when
they go home, but who is going to come back here and say you
can’t afford to take care of disabled children, so we don’t say much
about it. We just pass another law and ship it back to the local dis-
triet.

Some districts are paying out $100,000 and $200,000 for maybe
one person in one year, and we just sit and say go ahead, that is
goug job. Now that won't last much longer. They can’t stand that

urden.

So it is such a well-focused opinion. A very well-centered and rea-
sonable decision, and [ don’t think it should have any kind of
flavor that somehow you are not sensitive to the disabled in our
society. And I don’t think that was the intent but we surely
wouldn’t want it to be at all expressed in that form because that is
not what it dealt with as 1 see it. Compassion was there but this
was, under the fact situation, a most difficult person.

And we do that with our new ashestos law. We passed a dazzling
law about asbestos in the schools and then just sent it back to the
States and said go to it. We don’t know where you are going to get
the money to do two or three hundred grand worth of ripping as-
bestos out of a school built in 1930, but get at it. And this is the
same kind of thing that we do well, and I think you called atten-
tion to that.

Well, that is just my view of that. Some of that of that case.

Then with regard to discrimination, that certainly came up and
it has come up again here today. Discrimination based on gender, [
don’t like to harp here but I think it is so important that we just
try to keep a continuity. We have a situation where six members of
this 14-member panel have voted to cast a vote specifically to dis-
criminate against women based solely on their gender. That may
be a bit surprising but it is very real and you can't describe it any
other way; and that is, to exclude women from the draft.

And six members of this panel, three from each side of the aisle,
so we don’t get into sloppy partisanship, voted to exclude women
from the draft, which is obviously and patently a discrimination
against women based solely on their gender. There is no other way
to describe that that I know, as a lawyer.

So that is interesting, when we get into those tough issues that
seem so good when they appear in law review articles, but in real
life they are just plain tough.

You cited a very interesting thing about, I think you were talk-
ing about advocacy before the courts. The quality of advocacy has
gone down, I hear you saying, or is not what it should be. Would
you develop that a bit more? Tell me a little more about that, How
do you feel about that?
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Judge KEnnEDY. Well, Senator, sometimes one asks the question,
does a good lawyer really make a difference? The questioner I
think, may think it a trick question because if you say yes, then
you are not listening to the law, and if you say ne, then you are
Jjust wasting your time listening to the oral argument.

But these cases are very, very difficult, and the law draws its
sources from many places. Judges listen to many voices. The con-
gtraints and the compulsions of the facts of the particular case, and
of the legislative history, all have to be brought to bear on the spe-
cific case before the court. Far more often than most people realize,
the three judges on that panel all have their minds made up
during the oral argument.

It is the time that I use to make up my mind. I wait until that
oral argument. It is a tremendously important half hour or hour. It
is very important that counsel be skiltled.

Oh, sometimes we know that the counsel just has not seen the
problem, and we will see it for him and save the case. But really,
we have to impress upon the bar that the duty of the lawyer is to
the client, and he may not let the court do the work for him or her.
There should just be no shoddy practice in the federal courts; and
there is too much of it.

Senator SiMpsoN. Well, I think it was former Chief Justice
Burger who made some statement years ago that we were doing
747 litigation with Piper Cub pilots, or something like that, and 1
think that is true. I admired Justice Burger, a Chief Justice, in so
many ways a superb human being. He is a delightful gentlemen. I
have come to know him personally and that has been my great
gain.

Would you, if you were on the Supreme Court, and I honestly
and sincerely hope you will be, would you hesitate to write and
speak on that subject of lawyers when you are addressing the
American Bar Association or the federal bar? Is that something
you would like to get involved in, making our profession better and
speaking as one who has heard these men and women before you?

Judge KENNEDY. I am committed to that. The former Chief Jus-
tice, Mr. Chief Justice Burger, did a marvelous service to the Con-
stitution and to the rule of law when he insisted on this through-
out the country. This is not to denigrate the legal profession or the
law schools. They are doing a magnificent job.

But one of the frustrations of being a judge is that we get away
from the practice somewhat. I see or hear of things going on in the
practice, and conclude the ethic is changing out there. The law
practice has become much more of a marketplace than of an ethi-
cal discipline, and I am concerned about that. But I am so far re-
moved from the practice that I am not sure there is a whole lot 1
can do about it, other than to talk about the problem.

Senator SiMpsoN. But you would be talking about that if you
were on the Supreme Court bench?

Judge KENNEDY. I think it is vital.

Senator Smmpson. That is very important to hear you say that. I
think it is critical. I practiced law for 18 years and I loved it, and [
did everything from the police court to the federal district court—
everything. And now in the marts of trade, the law school students
are interested oniv in what they will receive on their first job.
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Those who recruit them are interested only in those who are in the
top 8 percent of their class. They must come from the best schools,
whoever makes those descriptions, and they must I guess have an
overwelming desire for pure greed. Because I think greed is over-
whelming our profession. I think they are not practicing law, they
are practicing money, and that disturbs me.

And, if you are placed on this Court, it will be a delight to see
you with your tremendous ability to deal with young people as you
have in your law school, in Mc¢George, that you can get them back
on track as to what it is. And what it is is not to see how many
depositions you can Xerox during the discovery proceedings, you
know, by the metric ton, or how to make discovery to put your chil-
dren through college. The first and only rule under Rule 1 of the
Rules of Civil Procedure is that the rule shall be construed to
secure the just, speedy and inexpensive determination of every
action. That is what it says, and 1t says that in every State rule,
under the State rules of civil procedure.

So as we talk about dissecting cases, and that is critically impor-
tant, we all do that in our law careers, and in theory and philoso-
phizing the issue we are forgetting what has happened to the little
guy. He can’t even afford a lawyer anymore.

What are your thoughts about that?

Judge KENNEDY. Just to go back one moment——

Senator SiMpsoN. Please.

Judge KENNEDY [continuing]. To your first comment, the bar of
the ninth circuit and the leaders of the bar in every circuit in the
country do work with the courts very, very closely to assist their
colleagues in understanding the rule of courts. They have helped
us implement rule 11 on sanctions. They sometimes forget, though,
the very critical point that the first duty of the lawyer is really to
the law. He has an ethical obligation.

The greatest privilege that a lawyer has is counseling a client. 1
think we all miss that from our practice.

Every lawyer every day acts as a judge, telling his client what
the facts are and insisting that his client or her client conforms
their conduct to an ethical standard. That is what the law should
be about. I am afraid we have lost some of that ideal in the profes-
sion, and part of the reason is money.

You can not have it two ways. You can not complain about poor
representation and then, on the other hand, complain about the
cost of legal services. There is a relation between the two. Law is so
complex now that it takes lawyers longer to do the job. What the
answer is so far as legal fees are concerned, I don’t know. But it is
quite true that if a wage-earner, a person in the middle-class is hit
with a lawsuit and does not have an insurance cempany to defend
him or her, they are in big, big trouble.

The repeat players in the system and, as I have indicated, includ-
ing some public interest groups are very adequately represented.
But the person that has one brush with the law sometimes has a
problem.

Senator SrMpsoN. Yes, that is an interesting part of our profes-
sion, counseling a real live, human being client who is in extremity
usually. Because they have already talked to their spouse and said,
“T wonder if I should go get a lawyer,” and they think “I don't
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think so. Better watch out.” Then they go to their brother and then
their uncle and finally they walk in {o see a lawyer, and they know
they are in trouble and they go only in extremity.

You know, that is the way law really is practiced in the world. It
is not like here where there are 33,000 lawyers who, if you turn
them loose with an anguished and tearful human being, they
would hope they could find somebody down in the lower bowels of
the office to take care of the poor old soul.

Well, I haven't asked many questions yet, have I? But I have
been certainly launching around in them. Another thing though I
wanted to—it is so good to hear someone saying that, and be on the
Court saying that where you will be heard and have a forum. But,
again, take the issue of clubs. You stated your position I thought
very clearly. There is a discrimination based on hostility. And then
there is a discrimination just based on plain old, you know, indif-
ference, not paying attention. Joining a club and you don’t know
what lils in the by-laws. You just were looking for a place to play
squash.

We have been through some remarkable exercises here. We
nearly torpedoed a guy because he was a member of the Masons.
And everybody sobered up real quick and the word went around
that there were about 20 of us in the Masons in the U.S. Senate
and 60 or 70 over in the other body, or more than that, and it is
really not too sinister an organization. Their tenets there are based
on a fierce protection of wife and mother and daughter and son
and brother. Probably like the Knights of Columbus in that re-
gpect. But we had to go through all that. I mean you really would
have been dazzled by that.

And groups that care for the needy, and there is, you know, a
secret society that believes in love of fellow man and woman. Inter-
esting.

But the Elks Club now is really getting to be the epitome now. I
‘joined the Elks Lodge in Cody, Wyoming, so I could get a suds on
Sunday. That was the original reason. Since then I learned what
they did, and their order is based on charity and brotherly love and
hel?_ing their fellow man. That is what it is. It is not some sinister
outfit.

I don’t know about the Sutter Club but they must have some
purpose. Charity—you know, they actually take Christmas baskets
and do little silly things like that in real life in Cody, Wyoming,
and help people. Give scholarships to boys and girls.

So, it really is fascinating. I did bring this up and I want to bring
it up one more time because we had a group that wrote to us in
strident terms during the last hearing, the National Women’s Law
Center, I believe was the name, in Chicago. There is a forum there
of women lawyers. There is not a single man on the letterhead.
And they really raised hell with us. And I asked if they had any
men members, and they said no. But there wasn’t much more to be
said about that.

But, you know, come on. You can't have it both ways in this
game. You reach the height of absurdity, and that is what gets
reached in this exercise.

Well, I will hear from someone on that subject, but it is impor-
tant to me to know that you have done the human practice of law
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for 13 years and apparently with distinction that testimony from
your neighbors, Vic Fazio, to hear him speak, I have great regard
for him, Bob Matsui, Pete Wilson. Those things are very important
to us as we make our decigions.

I understand you have represented minority groups. You were in
the Judicial Administration for the Pacific Territories of American
Samoa, were you not?

Judge KEnnNzDY. I am still on that committee, Senator.

Senator SiMpsoN. And what is the nature of that work— I have 4
minutes remaining? Wait. Forget it. Don't bother with that.
[Laughter.]

You were a member of a union, yourself?

Judge KENNEDY. I am trying to—1 believe that I was. I had
summer jobs where I did manual labor, usually in the oil fields, but
one summer I worked in a lumber mill and I believe I was a
member of the Millworkers union. At least I remember paying the
money. I do not know if that made me a member or not.

Senator SimpsoN. If you paid money, we will talk to Lane Kirk-
land. I think you are all right if you paid in. But you are sensitive
to those rights of unions and minorities and women and pro bono
activity and fairness. Those things have all been forged in you.
Would you say that that is a very important thing as you go on to
this new duty, which I hope you will?

Judge KenneDY. No judge comes to the bench as a clean slate
and completely free of all compulsions and restraints from his
background. Therefore 1 think the background of a person, his tem-
perament and his character, or her background, temperament and
character, are of relevance to your consideration. I have been
pleased to make available to you my life so far as I can remember
it, Senator.

Senator SimpsoN. Well, we will do that sometime. I would like
that. And it has been a real treat to almost watch your cognitive
processes as you deal with the issues and the questions presented
to you. You handle the inquiry very well, and it is interesting to
hear the verbalization of that cognitive process after you churn it,
and it comes out in a way that iIs very understandable. And as |
have always said, what good is our whole practice or profession if
those we are supposed to serve can’t understand what we are doing
for them, can’t read the lease you prepare, don't understand the
will you did, can’t understand the property settlement that you
drafted. Clarity will save us yet. But I think you are going to be a
great advocate of that. Thank you, sir.

Judge Kenneny. Thank you very much, Senator.

The CuHAIRMAN. Judge, do you realize how difficult you are
making this for Senator Simpson? He spent a whole half hour de-
fending you against charges no one made. [Laughter.]

You know, he is so much in the mode from the last confrontation
that I hope that Senator Heflin says something nasty so we get
something going here.

Senator SiMPsoN. You have been always good with equal time.

The CHAIRMAN. You are the only one I would take the liberty to
kid with because I know you have a sense of humor that exceeds
mine.
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And I want to say one other thing while we are on this. And that
is, that things haven’'t changed all that much, Judge. I remember
my first case as a young lawyer in the Court of Common Pleas in
New Castle County, Delaware. I was assigned to—I was sent a
client who was accused of driving under the influence, and my first
thing that I did was to go in and to ask for a continuance.

And, as I stood there waiting in line, a fellow named Switch Di
Stefano, God bless him, the clerk of the court, turned to Judge
Gallo and he said, and I could hear him say, “Ask him if rule 1 has
been complied with?”

And he asked me, and I looked and I panicked. I thought I knew
what rule 1 was but 1 couldn’t see how it related to this. And I
g‘.a,i:i, “Your Honor, I am embarrassed. I am not sure what rule 1
is.

They called me to the bench and Switch Di Stefano leaned over
and he said, “Before we grant the continuance, have you gotten the
fee?”’ [Laughter.]

I am sure that never happened in your life, Judge, but it hap-
gened in mine. And I want to yield now to the Senator from Ala-

ama.

Senator HEFLIN. Judge Kennedy, have you found the teaching of
law while being a judge rewarding?

Judge KENNEDY. I have to say since I am under oath that teach-
ing is the most enjoyable day of my week. I love it.

enator HEFLIN. Would you plan if you go to the Supreme Court
to do some teaching, too, on the side?

Judge KennEDY. From what I hear about the workload, I think
the answer must be no, Senator.

Senator HEFLIN. Does teaching cause any problems with prede-
termination of igsues?

Judge KENNEDY. I fear that if I were appointed to the Supreme
Court that it might. In the ninth circuit there would be maybe two
or three times a year in which I would get a little close to a case
that was before me, and so I thought I would stay away from it.
But you know what the usual drill is. You simply ask the student
the question and then you take the opposite side.

I always made it clear to my students that I did not care what
they thought but I did care passionately how they came to that
conclusion, within certain broad limits of tolerance, of course.

Senator HerLIN. In the case of ULS. v. Alberto Antonio Leon,
which is now a famous case—and was heard by the Supreme
Court—you dissented from the opinion of the ninth circuit and you
closed your dissent with this language:

Whatever the merits of the exclusionary rule its rigidities become compounded
unacceptably when courts presume innocent conduct when the only common sense
explanation for it is ongoing criminal activity. I would reverse the order suppressing
the evidence.

Now I would assume as a teacher after the Supreme Court decid-
ed the Leon case, you and your students discussed this decision and
also your dissent in the ninth circuit’s decision. Did that occur?

Judge KENNEDY. Well, Senator, the constitutional law course as
it is now composed no longer includes criminal procedure, so I was
not able to discuss that with my students. As you have indicated, 1
get somewhat, at least by inference, more credit for the Leon case
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than I deserve, because I did not find that there had been an illegal
search in that case.

Senator HEFLIN. You looked at the conduct and felt it was con-
tinuous conduct and therefore that the information was adequate
for the warrant, but you did use the word “good faith” in one
aspect——

Judge KeNNEDY. Yes, sir.

Senator HEFLIN. So you at least have some claim for that. You
also mentioned the rigidities of the exclusionary rule. Do you see in
other areas, say in warrantless cases, that the good faith exception
could be applied?

Judge KENNEDY. | was on a panel and authored the decision in a
case called the United States v. Peterson in which drug enforce-
ment agents relied on the statement of Philippine law officials for
the proposition that they could tap a telephone.

They interdicted a ship some 100 miles off the coast of California
with a huge volume of illegal drugs on it. We held that the good
faith exclusionary rule applied in the circumstances on the theory
that the officers acted reasonably in relying on the assurances of
their foreign counterparts. So I have addressed that issue. There
was no warrant there.

Whether or not it should apply to warrantless searches in the
United States is a question that I have not addressed, and I would
want to consider very deliberately whether or not the rule should
be extended to those instances hecause you then get, as you know,
into the problem of objective versus subjective bad faith. You must
be very careful to ensure that by the exception you do not swallow
the rule.

Senator HerFLIN. Now let me ask you about the interpretation of
the freedom of religion and the Establishment Clause. Over the
past several years many have accused the Supreme Court of inter-
preting the Establishment Clause in an overly expansive manner.
You are quoted in a 1968 interview with McGeorge School of Law
newspaper as saying that the Court should leave room for some ex-
pressions of religion in State-operated places. There should be a
place for some religious experience in schools or a Christmas tree
in a public housing center.

Now, without speaking to any specific case, can you elaborate a
little on your thoughts pertaining to this issue?

Judge KENNEDY. I can not recall that article or that interview. I
saw another article about it just yesterday or the day before. |
would say that the law would be an impoverished subject if my
views did not change over 20 years.

As 1 understand the Establishment Clause doctrine, the Court
has a very difficult preblem because, as you know, the Establish-
ment Clause, which tells us that the Government should not aid or
asgist religion, in some genses works at cross purposes with the free
exercise clause. The classic example is the furnishing of a chaplain
to the military. If the Government furnishes the chaplain, it is in a
sense assisting religion. If it does not it is denying soldiers whose
conduct is completely controlled by their officers the free exercise
of their religion. So the clauses sometimes point in different direc-
tions.
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Now, the test the Supreme Court has for Establishment Clause
cases is whether or not the particular legislation or governmental
program adopted has the purpose or the effect of aiding religion or
of hurting religion and whether or not there is a forbidden entan-
glement of religion. The Court is struggling with that test on a
case-by-case basis. The decisions are difficult to reconcile, Senator.

In this area more than in almest any other one the Court has
relied on the historic practices of the people of the United States,
and has found in history a guide to a decision. In that respect in
this area history has been helpful to the Supreme Court. It seems
to me that that is an appropriate reference in those cases.

Where I would draw the line in any given case is a question that
I have not addressed in my circuit decisions so far. I have no really
fixed views on the subject other than to say that the framers were
very careful about this. Many of the framers were religicus people,
but they were careful not to allow that to enter into the debates in
the Constitutional Convention.

Madison was very concerned about religious intolerance and so
when Alexander Hamilton asked for the protection of contracts,
Madison asked that the test oath clause be nut in the main body of
the Constitution. The main body of the Constitution contains reli-
gious protection and the framers were very, very conscious of this.
It is a fundamental value of the Constitution of the United States
that the Government does not impermissibly assist or aid all reli-
gions or any one religion over the other.

Senator HerFLIN. Going to ancther subject, media reports have in-
dicated that your relationship with President Reagan came as a
result of your assistance in writing proposition No. 1, which was a
tax limitation measure. Would you tell us about your circum-
stances in relationship to now Attorney General Edwin Meese and
now President Ronald Reagan when he was Governor and the cir-
cumstances concerning that?

Judge KENNEDY. In those halcyon days, Senator, when our cur-
rent President was Governor of the State of California and Edwin
Meese, I suppose his executive secretary, I am not sure exactly of
the title, the Governor’s administration concluded that it was time
to propose to the people of the State of California an amendment
which would limit the spending of the government of the State of
California. It was a rather complex proposal designed to impose a
spending limit. It was hoped that tax reform would follow from
that. The spending limit was based on a percentage of the total
gross product for the State of California, and the permiited spend-
ing, expressed as a percentage, was to decline each year. It was a
highly complex measure.

The Governor at the time believed very strongly that the citizens
of the State of California shouid be able to control their govern-
ment. He and Mr. Meese asked if I would be the draftsman for this
complex proposal. One of the reasons the proposal failed of adop-
tion, I am told, is it was too difficult for people to understand. 1
understood it, but it was an exceptionally complex document. It
was very interesting to work on.

Senator HEFLIN, Well, your judicial writings have improved.

Judge KEnNEDY. Well, thank you.
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Senator HEFLIN. In this Canadian Institute speech you deal with
unenumerated rights, and in that speech you state that most rights
in the Constitution are enforced as negatives or prohibitions, not
affirmative grants, and you list as examples, Congress shall make
no law respecting the establishment of religion, no warrant shall
issue but upon prebable cause, or nor shall any State deprive any
person of life, liberty or property without due process of law.

You seem to view these prohibitions in the Constitution as limit-
ing the expansion of judicial power. Are they also, though, a means
of preventing government from denying individuals their funda-
mental rights?

Judge KENNEDY. I would agree that they certainly are, Senator.
And in the negative form they are easily understood well, not
always easily enforced, but I think easily understood.

Senator HerFLiN. In Judge Bork's hearing, I think we questioned
him for a long time before we finally got around to asking him
about Roe v. Wade. I suppose if there is any one issue, that issue is
probably within the spotlight the most.

He answered by saying that his position relative to reviewing
Roe v. Wade, if it came up for a review and if he was on the Su-
preme Court, would be directed in three different areas. One is
looking to the Constitution to find whether or not there was any
specific authorization for an abortion; second, whether or not he
could find a general right of privacy by which he would base a deci-
sion relative to Roe v. Wade; and, third, stare decisis.

There was no question that he had been quoted as saying that
that decision was a unsatisfactory decision of the U.S. Supreme
Court. He had previously been quoted and he admitted that he
thought it was a wrong decision, and that he thought that the rea-
soning of the decision was defective.

He outlined, not in specific terms the criteria that he would use,
but in general terms the criteria that he would review relative to
stare decisis. In all fairness I think the American people would like
for you to give an expression pertaining to that case, your views,
how you would approach, without specifying how you might hold,
but how you would review and how you would approach that issue.

Judge KENNEDY. In any case, Senator, the role of the judge is to
approach the subject with an open mind, to listen to the counsel, to
look at the facts of the particular case, to see what the injury is,
see what the hurt is, to see what the claim is, and then to listen to
his or her colleagues, and then to research the law. What does the
most recent precedent, the precedent that is before the Court if it
is being examined for a possible overruling, and what does that
precedent say? What is its logic? What is its reasoning? What has
been its acceptance by the lower courts? Has the rule proven to be
workable? Does the rule fit with what the judge deems to be the
purpose of the Constitution as we have understood it over the last
200 years? History is tremendously important in this regard.

Now, as you well appreciate, and as you certainly know, Senator,
stare decisis is not an automatic mechanism. We do not just pull a
stare decisis lever or not pull it in any particular case. Stare decisis
is really a description of the whole judicial process that proceeds on
a case-by-case basis as judges slowly and deliberately decide the
facts of a particular case and hope their decision yields a general




136

principie that may be of assistance to themselves and to later
courts.

Stare decisis ensures impartiality. That is one of its principal
uses. It ensures that from case to case, from judge to judge, from
age to age, the law will have a stability that the people can under-
stand and rely upon, that judges can understand and rely upon,
and that attorneys can understand and rely upon. That is a very,
very important part of the system.

Now there have been discussions that stare decisis should not
apply as rigidly in the constitutional area as in other areas. The
argument for that is that there is no other overruling body in the
constitutional area. In a stare decisis problem involving a noncon-
stitutional case, the Senate and the House of Representatives can
tell us we are wrong by passing a bill. That can not happeu in the
constitutional case.

On the other hand, it seems to me that when judges have an-
nounced that a particular rule is found in the Constitution, it is en-
titled to very great weight. The Court does two things: it interprets
history and it makes history. It has got to keep those two roles sep-
arate. Stare decisis helps it to do that.

Senator HeFLIN. Let me ask you about the death penalty. If you
believe that the death penalty is constitutional, and some of the
speeches you have made indicate that you believe that it is, what
safeguards do you think are necessary to prevent the use of the
death penalty in a discriminatory manner?

Judge Kennepy. I, at the outset, Senator, would like to under-
score that I have not committed myself as to the constitutionality
of the death penalty. I have stated that if it is found to be constitu-
tional it should be enforced.

With reference to its being used in a discriminatory manner,
there are at least two safeguards. The first is that the legislature
itself defines the category of crimes that deserve the ultimate pun-
ishment. The second is that courts develop, articulate, and pro-
nounce rules for instructions to the jury so that the jury’s decision
is properly channeled. You know better than I because of your ex-
per ience in the trial courts, Senator, the tremendous power of that
Jury. Juries simply must be given clear guidelines so that they can
apply the death penalty on a consistent basis.

It is not clear to me that under the existing law that requisite
has been satisfied in some of the cases that I have reviewed. On the
other hand, I recognize the difficulty in formulating these stand-
ards that [ so blithely recommend.

Senator HerLIN. In 1980, you gave a speech in Salzburg, Austria,
which focused on the power of the Presidency. In that speech you
stated:

I think that the accepted view is that while Congress can instruct the President in
most matters there are some inherent powers in the office exercisable in an emer-
gency but their nature and extent are still not fully understood. These answers
must wait an evolutionary process in the continuing traditions of the Pregidency.
My position has always been that as to some fundamental constitutional questions it
is best not to insist on definitive answers. The constitutional system works best if
there remains twilight zones of uncertainty and tensions between the component

parts of the government. The surest protection of constitutional rule lies not in de-
finitive announcements or power boundaries but in a mutual respect and deference
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among all the component parts. This furthers recognition of the need to preserve a
working balance.

Would you elaborate on the inherent powers you believe might
be exercisable by the President in an emergency?

Judge KENNEDY. As you know, Senator, if you look at article II of
the Constitution, it is much different in style than article 1.

Article I, which specifies the powers of the legislative branch, is
quite detailed. Article Il is not. It is almost as if it were written by
different people. It was not, but it looks that way.

It is a text in which you have to isolate phrases in order to pick
out what the President’s powers are. The President’s power is to
exercise the executive power; that is the way article II begins; he
has the powers of the commander in chief; he has the power of ap-
pointment, the power to receive ambassadors, and the duty faith-
fully to execute the law. Duty has translated to power by the tradi-
tion of the office. I am not quite sure how that happened.

Youngstown Sheet and Tube tells us, or it begins to discuss, the
critical question, whether or not the President is simply the agent
of Congress, bound to do its bidding in all instances, or whether or
not there is a core of power that lies at the center of the presiden-
tial office that the Congress cannot take away.

As I understand current doctrine, and the Youngstown case,
there is that core of power. The extent to which it can be exercised
in defiance of the congressional will is a question of abiding con-
cern, I know, to the Congress and to the judges.

My point in those remarks was that these power zones are per-
haps best defined as each branch accommodates the other, and ex-
presses deference to the legitimate concerns of the other branch.

The history of the development of the presidency has been one of
evolution. One suggestion given for the different textual treatment
in article Il was that the framers knew that Washington would be
the president. They trusted him, indicating that the framers
thought there would be an evolutionary component to the presiden-
¢y as it evolved.

The extent to which the presidency can be controlled by the
courts is not yet clear. We know that in the Youngstown case,
where the president seized the steel mills, and in the Nixon tapes
case, where the President was ordered to turn the tapes over to the
prosecutor, there was immediate compliance by the president with
the mandate of the Court.

To date, the court’s authority to review the acts of the president
has not been questioned by the president. Lincoln questioned the
authority, because of the necessity of the Civil War.

Whether or not the courts are the appropriate body for the rec-
onciliation of all of the disputes between the political branches of
the government is a question as to which I have some doubt. In
some disputes, it may be unclear there is a case and controversy
which the courts can adequately and meaningfully interpret con-
sistent with the case-by-case method.

Senator HeErFLiN. Have you expressed in your opinions or speech-
es or statements a position on congressional standing?

Judge KeEnNEDY. No, sir, I have not. It has been an issue that has
arisen principally in the District of Columbia circuit. It is an issue
on which I have not expressed myself, and have no particular fixed
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views, other than, as I have indicated, to state that one of the rea-
sons for a case and controversy requirement is to recognize the lim-
itations of the judicial office.

When President Truman seized the steel mills, this was an act
that took place at a fixed time. It was like a taking under the fifth
amendment. It was something that the court could very manage-
ably work with. And they gave an important pronouncement in
that case.

It is a case that still has puzzles to it, but it is one of the leading
cases on presidential power. That was a circumstance that had
fixed boundaries, both as to time and to space, and the actions of
the participants involved. That is the kind of case that the court
can very manageably undertake.

Senator HEFLIN. Thank you, Mr. Chairman. My time is up.

Senator KENNEDY. The Senator from Iowa.

Senator GRassLEY. Thank you, Mr. Chairman.

Judge Kennedy, during the committee’s consideration of Su-
preme Court nominees over the past several months, it has been
asserted several times by different people that one of the jobs of a
judge is to find and create rights which are not in fact mentioned
in the Constitution, but which the Judge might deem to be very
“fundamental.,” Fundamental in terms of the mind of the judge
and the judge’s own abstract moral philosophy.

Do you see any dangers with such an undefined standard as a
foundation for constitutional analysis? In other words, how confi-
dent can we be that judges, fallible human beings as they are, will
exercise that mighty power appropriately?

Judge KENNEDY. I am not sure how you can be satisfied that a
judge will not overstep the Constitutional bounds. What you must
do 1s, number one, examine the judge’s record; document his or her
qualifications and commitment to constitutional rule,

As T think Mr. Justice Jackson said, judges are not there because
they are infallible; they are infallible because they are there.

I think that comment is somewhat inappropriate. I do not think
judges think of themselves as infallible at any point. Certainly the
history of the Supreme Court in which the Court has been willing
to recognize its errors and to overrule its decisions, indicates that
the justices take very conscienticusly their duty to interpret the
Constitution in the appropriate way.

Senator GrassiEy. If we do not recognize the dangers of judges
using undefined standards, aren’t we doomed to end up with a
small group of unelected, unrepresentative judges making the law
in this country?

Judge KEnnEDY. That, Senator, is one of the great concerns of
anﬁ' scholar of the Constitution. This is not the aristocracy of the
robe.

Judges are not to make laws; they are to enforce the laws. This
is particularly true with reference to the Constitution.

The judges must be bound by some neutral, definable, measura-
ble standard in their interpretation of the Constitution,

Senator GrassiLEY. Judge Kennedy, you stated in an August 1987
speech before the Ninth Circuit Judicial Conference that there are
two llimitations on judicial power. I hope I interpret the speech cor-
rectly.
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The first limitation is that the Constitution is a written law to
which courts are bound when announcing constitutional doctrine.

As you know, Judge Kennedy, the Bill of Rights and many later
amendments are phrased in broad, spacious terms. If a judge were
so inclined, he or she could expand the interpretation, use, and
effect of many provisions of the Constitution.

And I believe you to be an advocate of judicial restraint. As Chief
Justice Marshall emphasized in Marbury v. Madison, judges have a
duty to respect constitutional restraints.

How do you apply the words of the Constitution to problems that
the framers could not have foreseen?

Judge KENNEDY. The framers, because they wrote a constitution,
I think well understood that it was to apply to exigencies and cir-
cumstances and perhaps even crises that they could never foresee.

So any theory which is predicated on the intent the framers had
what they actually thought about, is just not helpful.

Then you can go one step further on the progression and ask,
well, should we decide the problem as if the framers had thought
about it? But that does not seem to me to be very helpful either.

What I do think is that we can follow the intention of the fram-
ers in a different sense. They did do something. They made certain
public acts. They wrote. They used particular words. They wanted
those words to be followed.

We can see from history more clearly now, I think, what the
framers intended, than if we were sitting back in 1789. I made that
discovery when I gave the speech to the Canadian judges.

They had just written a constitution 2 or 3 years ago. They knew
the draftsmen. And yvet, they were, it seemed to me, more at sea as
to what it meant than we were in interpreting our own Constitu-
tion.

We have a great benefit, Senator, in that we have had 200 years
of history. History is not irrelevant. History teaches us that the
framers had some very specific ideas,

As we move further away from the framers, their ideas seem
almost more pure, more clarified, more divorced from the partisan
politics of their time than before.

So a study of the intentions and the purposes and the statements
and the ideas of the framers, it seems to me, is a necessary starting
point for any constitutional decision.

Senator GrassLEY. Is there any room for a judge to apply his or
her own values and beliefs for the purpose of interpreting the text
of the Constitution?

Judge KENNEDY. The judge must constantly be on guard against
letting his or her biases or prejudices or affections enter into the
judicial process.

Senator GRASSLEY. Well, what other factors are there which can
affect a judge's interpretation of the text of the Constitution?

Can these factors be determined and applied without involving
the personal bias of the judge?

Judge KEnNNEDY. The whole idea of judicial independence, the
whole reason that judges are not accountable to the Congress once
they're confirmed, other than for misbehavior, the whole theory is
that the judge is impartial; that he will apply a law, or that she
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will apply a law, that is higher than themselves. It is higher than
their own particular predilections.

Senator GrassLEY. I do not disagree, but I do not know to what
extent you mentioned other factors that can come into play to
affect a judge’s interpretation of the text of the Constitution?

Judge KEnNNEDY. When a judge hears a constitutional case, a
judge gets an understanding of the Constitution from many
sources: from arguments of counsel; from the nature of the injuries
and the claims asserted by the particular person; and from the
reading of the precedents of the court, and the writings of those
who studied the Constitution.

All of these factors are, in essence, voices through which the
Constitution is being heard.

But the idea is that the Constitution is itself a law. It is a docu-
ment that must be followed.

Senator GRASSLEY. You described yourself in a February, 1984
speec’h before the Sacramento Rotary Club as a “judicial conserva-
tive.’

Does this mean that you are in any way adverse to evolving in-
terpretations of the Constitution that accommeodate new technology
or current trends in society?

Judge KENNEDY. A conservative recognizes that any State must
contain within it the ability to change in order to preserve those
values that a conservative deems essential.

As applied to a judge, I think that is consistent with the idea
that constitutional values are intended to endure from generation
to generation and from age to age.

Senator GRASSLEY. In that August, 1987 speech before the Ninth
Circuit Judicial Conference—which 1 previcusly mentioned—you
stated that the doctrine of original intent is best conceived of as an
“gbjective” rather than a “methodology.”

I would like to have you explain the difference between using the
doctrine of original intent as an “objective,” and using it as a
“methodology”’; and why that is a better practice?

Judge KENNEDY. I think what I had in mind there was to indi-
cate that the doctrine of original intent is not necessarily helpful
as a way to proceed in evaluating a case; but that really it is one of
the things that we want to know.

The doctrine of original intent does not tell us how to decide a
case. Intention, though, is one of the objectives of our inquiry.

If we know what the framers intended in the broad sense that I
have described, then we have a key to the meaning of the docu-
ment.

I just did not think that original intent was very helpful as a
methodology, as a way of proceeding, because it just restates the
question.

Senator GrRAsSLEY. Well, when the objective of original intent is
not met, do you reevaluate your result and underlying analysis? Or
do you accept the result despite not obtaining the objective?

Judge KENNEDY. Let me see if I—if you cannot find the original
intent, is that your point?

Senator GrassLEY. Yes, when the objective of original intent is
not met.

Judge KENNEDY; Is not met?
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Senator GRASSLEY. Yes.

Judge KENNEDY. Original intent, broadly conceived as I have de-
gcribed it, is extant in far more cases than we give it credit for.

I think that in very many cases, the ideas, the values, the princi-
ples, the rules set forth by the framers, are a guide to the decision.
And I think they are a guide that is sufficiently sure that the
public and the people accept the decisions of the court as being
valid for that reason.

If there is not some historical link to the ideas of the framers,
then the constitutional decision, it seems to me, is in some doubt.

Senator GrassLEY. Well, in your role as a judge—and I do not
question your statement that original intent is more often met
than we may realize—but if it is not met, do you then at that point
reevaluate your result and underlying analysis?

Or do you accept the result, despite not attaining the objective?

Judge KennNEDY. Well, I do not wish to resist your line of ques-
tioning, because I think it is very important; it goes to the judicial
method.

But I think that in almost all cases there is an intent, at least
broadly stated; the question is whether it is narrow enough to
decide the particular case.

it is, I think, an imperative that a judge who announces a consti-
tutional rule be quite confident, be quite confident, that it has an
adequate basis in our system of constitutional rule; and that means
an adequate basis in the intention of the Constitution.

Senator GRrassLEY. Over the past few months, it has been sug-
gested that the broad and spacious terms of the Constitution are
best utilized by the courts to relieve the political branches of their
responsibility to determine what some might consider to be the at-
tributes of a just society.

What is your opinion of the current perception in ocur society
that only the courts, rather than the political branches of govern-
ment, should address constitutional problems?

Judge KENNEDY. I resist that idea as a proper constitutional ap-
proach. In my view, it is the duty of the legislative and of the exec-
utive to act in a constitutional manner, and to make a constitution-
al judgment as to the validity of each and every one of their ac-
tions.

We have a rule in the courts that we presume that a statute is
constitutional. If the legislature says, well, it is simply up to the
courts, the basis for that presumption is not there. If the legisla-
ture does not take the responsibility of making a constitutional de-
termination that its actions are justified, then the presumption of
constitutionality should be destroyed. I do not think that would be
consistent with our political system.

Senator GrasSLEY. Judge Kennedy, do you believe that one of the
consequences of this deference to the judicial branch that I have
just described is the judicial activism the Supreme Court has prac-
ticed over the last 20 or 30 years, and that a good way to alleviate
this problem would be for the Court to begin practicing a greater
degree of judicial restraint?

Judge KENNEDY. I think judicial restraint is important in any
era. It is especially important if the political branches for some
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reason think that they can delegate or have delegated the power to
make constitutional decisions entirely to the courts.

Senator GrassLey. Your answer is yes, then?

Judge KENNEDY. Yes.

Senator GrassLeEY. Judge, [ am sure that you will agree with me,
that there have been many unpopular, and in many cases, even
“bad” laws enacted in the history of our country.

However, many of these laws, no matter how unpopular, were, or
are, constitutional. What is the court’s role when faced with a bad
or unpopular law which is nonetheless constitutional?

Judge KENNEDY. It is very clear. The court’s role is to sustain
and to enforce that law.

Senator GrRASSLEY. Is it your judgment, then, that it is the re-
sponsibility of the political branches of government to deal with an
unpopular law?

Judge KENNEDY. Absolutely, Senator. The essence of the demo-
cratic process is that the legislature protects citizens against unjust
laws, and acts promptly to repeal them.

Senator GrASSLEY. Do you think it is within the jurisdiction of
the Court to address these laws, or is this an example of what you
called, in your July 1986 address to the Canadian Institute for Ad-
vanced Legal Studies the “unrestrained exercise of judicial power”?

Judge KennEeDy. If a law is wrong-headed, or a bad, or an ill-con-
ceived law, but is nevertheless constitutional, the court has no
choice but to enforce it.

Senator GrassLEY. What exactly is—using your words—the “un-
restrained exercise of judicial power”?

Judge KennEDY. The unrestrained exercise of judicial power is to
declare laws unconstitutional merely because of a disagreement
with their wisdom.

Senator GrassLEY. The second limitation of judicial power which
you discussed in your August 1987 speech before the Ninth Circuit
Judicial Conference is the constitutional requirement of “case or
controversy.” Correct?

Judge KENNEDY. Yes,

Senator Grassrey. However, you suggested that this requirement
is not as effective as it once was. Why do you think that this is so?

In other words, how did you come to this conclusion?

Judge KENNEDY. The underpinning for the doctrine of Marbury
v. Madison is thal the court pronounces on the Constitution be-
cause it has no other choice. It is faced with a case, and it must
decide the case one way or the other. It cannot avoid that responsi-
bility, and so the constitutional question is necessarily presented to
it. Chief Justice Marshall says that very clearly. He said we do not
have the responsibility, or the institutional capability, or the con-
stitutional obligation, to pronounce on the Constitution, except as
we must in order to decide a case.

Now I had long thought that the case or controversy requirement
therefore was an important limit on the court’s jurisdiction. The
court would not decide cases or issues that should be properly ad-
dressed by the political branches in the first instance.

But the case or controversy rules are changing. The Court has
relaxed rules of standing in some of its own decisions. The Con-
gress has done the same. We have class actions. We have remedial
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relief. Courts have entered the 20th century in order to make their
judgments efficient, which they must do, and their systems effi-
cient, which they must do.

All of this has meant that what was once a selection process has
now really diminished in its importance and its significance. The
courts are more and more confronted with cases that involve the
great, current public issues of our time.

Therefore, judicial restraint is all the more an imperative.

Senator GrassLEY. Could it in any way be said that part of the
blame for the ineffectiveness of the “case or controversy’ require-
ment must lie with Congress and its historic deference towards reg-
ulating the courts?

In other words, should Congress consider removing federal court
jurisdiction over certain controversies?

Judge KeEnNgEDy. Well, that is a very delicate question, Senator.
The authority of the Congress to reduce the jurisdiction of the fed-
eral courts in a particular class of cases presents a very difficult,
and, I think, a significant constitutional question.

It presents a question that goes perhaps to the verge of the con-
gressional power. Before the Congress would enact such a rule, I
would submit that it would have to have the most serious and the
most compelling of reasons, and even after that any such attempt
would present a serious constitutional issue for the Court itself to
decide.

Senator GrassLey. Well, should the Supreme Court try to find
some way to make more effective the “case or controversy’ re-
quirement?

Judge KENNEDY. Case or controversy is requisite in the Constitu-
tion and I agree that the Court should be very, very careful to
insure that that requirement is met in every case, and I think it
should pay very, very close attention to that.

Senator GrassLEY. 1 was asking my question based upon your
statement that in modern times there have been ways of getting
around the “case or controversy”’ requirement; that it is not as ef-
fective as it once was.

Is there some answer here? I sense that you seem to feel that
this is an area in which Congress ought not to operate in, or at
least you seem to indicate that it is a very controversial area. |
think you have indicated that there is a problem; is there some
answer to the problem?

Judge KENNEDY. I may also have misinterpreted your earlier
question. Congress certainly can relax the rules of standing, or
tighten the rules of standing, in order to give more content to the
case or controversy rule without——

Senator GrassLEY. Well, of course Congress has had some defer-
ence toward regulating the courts to any great extent,

dJudge KENNEDY. Yes.

Senator GrassLEY. Would it be unfair to say that another reason
for the failure of the ‘‘case or controversy” requirement is the phi-
losophy of judicial activism which the Court has applied over the
last 20 or 30 years? In other words, because the Court has so often
extended its holdings to issues not directly presented in the cases
before it, do you think litigants and attorneys are more inclined to
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go to court with attenuated, rather than direct, injuries, expecting
relief, nonetheless?

Judge KenNEDY. 1 would not quarrel with that characterization.
I might be a little bit hard-put to give you a specific example, but
there seems to be a thrust in favor of the courts reaching out to
decide the issues.

Senator GrassLEy. The previous nominee before this committee
to fill this vacancy on the Supreme Court was a strong advocate of
the belief that rationale was more important than results.

He criticized what he called result-oriented jurisprudence in
which the rationale was made secondary to the actual result
reached.

He was admittedly taken to task for his position on this matter,
especially before this committee.

What is your position regarding this so-called result-oriented ju-
risprudence, and when, if ever, is it justified?

Judge KenwEeDpy. I think if a judge decides a case because he or
she is committed to a result, it destroys confidence in the legal
system.

Senators and Representatives are completely free to vote for a
particular biil because it favors labor, or because it favors business.
That is the way politics works, and that is your prerogative. To
identify such an interest, it seems to me, is very candid.

That is improper for a court. The court must base its decision on
neutral principles applicable to all parties. That is inconsistent, in
my view, with deciding a case because it reaches a particular
result.

Now we all know that the way we make our judgments in every-
day life is to look quickly at a result and act accordingly if the
result seems instinctively correct.

I think sometimes judges do that initially when they hear a case.
They say well, this case is just wrong, or this case is just right. But
the point of the judicial method is that after the judge identifies
the result, he or she must go back and make sure that that result
is reachable because the law requires the result, and not otherwise.

Senator Grassiev. I think I liked the first half of your answer.
On the second half, are you in the middie between “resuits” versus
“rationale”?

Judge KennNEDY. I insist that a result is irrelevant. I just have to
tell you that many judges have an instinctive feeling for a case,
and sometimes you reason backwards.

Sometimes you say the case ought to come out this way and you
begin to write it, and to prepare an opinion for your colleagues,
and it just is not working, and then ycu know that the result is
wrong.

That is the nature of the judicial method. That is why we write.
We do not write because it is easy to read, or because we think
people enjoy reading it. We write because it is a discipline on our
OWN process.

Senator GrAssLEY. Judge, as we become more familiar with you
and as we study those opinions that you have written, I sense that
you are very adept at addressing the narrow question at hand with-
out expanding into unnecessary discussions of the law,
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Can you think of any situation where it is appropriate for a Su-
preme Court Justice to depart from the issue at hand, and an-
nounce broad, sweeping constitutional doctrine?

Judge KEnneny. I think that the constitutional doctrine that is
announced should be no broader than necessary to decide the case
at hand.

I do have to tell you this, Senator, and it was touched on earlier.
When the Supreme Court has only 150 cases a year, and it is
charged with the responsibility of supervising the lower courts, it
has to write with a somewhat broader brush, in order to indicate
what its reasons are.

This does not mean, however, that it is free to go beyond the
facts of the particular case, or that it is free to embellish upon the
constitutional standard.

Senator GrasspLEy. Mr. Chairman, thank you. Judge Kennedy,
thank you.

Judge KennepY. Thank you, sir.

The CHAIRMAN. Thank you. Judge, we do not have time to get
another round in and keep the commitment to get out of here by 6
which I told my colleagues, and we have four Senators who have
yet to ask a first round. I do not know how many will have a
second.

Judge, would you mind coming in at 9:30 tomorrow instead of 10,
s0 we can start a little bit earlier?

Judge KENNEDRY. Not at all. I am here at the pleasure of the com-
mittee, Senator.

The CuamrMmaN. All right. Why don’t we start at 9:30. We will
probably start with Senator Specter at $:30¢ and Senator Metz-
enbaum at 10, unless Senator Metzenbaum is here, and we would
alternate. But otherwise, I had told him he would probably start at
10, and I do not know whether he will be able to be back by 9:30. I
do not know if he will get the message.

So if you are prepared to go at 9:30, or at 10:00, if not 9:30, 10
o’clock would be the time we would start.

Senator SPECTER. That is fine, Mr. Chairman. I very much appre-
ciate that.

The CHAIRMAN. And Judge, I appreciate your being so forthcom-
ing today and we look forward to another day, and it is my hope
that tomorrow we can finish with your testimony.

1 know several Senators will have a second round of questions,
and we will plan on going from 9:30 until noon, and break for an
hour again, and hopefully go until we finish, and then Wednesday
morning begin the public witnesses with, if all goes well, with the
American Bar Association, Judge Tyler coming before the commit-
tee with the recommendation of the ABA.

The Senator from South Carolina.

Senator THURMOND. Thank you, Mr. Chairman. 1 just want to
say that Judge Kennedy has handled himself in an exemplary
manner, and I feel that we stand a chance that we might be able to
finish his testimony tomorrow,

The CuarMAN. The best measure of how exemplary the manner
is, is every Senator who has spoken so far has indicated they do not
fully agree with you. You have a lot going for you.

dudge KENNEDY. Thank you very much, Senator.
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The CHAIRMAN. Seriously, Judge, 1 appreciate you being so forth-
coming.

The hearing will recess until tomorrow at 9:30.

[Whereupon, at 5:40 p.m., the committee adjourned, subject to
the call of the Chair.]
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325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.,
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Also present. Senators Kennedy, Metzenbaum, Leahy, Heflin,
Thurmond, Hatch, Grassley, Specter, and Humphrey.

The CuamrmMaN. What I would like to know before we begin, Mr.
Kennedy, is: Did Senator Metzenbaum tell you about the candy
barrel in his office?

Senator METZENBAUM. The candy is very good.

The CrairManN. We are delighted to have you back, Judge. In
this town, as you know, there are instant reviews and instant anal-
yses, and I observed last night and this morning what I observed
when you were here: that everyone thinks you did well. I want to
admit I share that opinion.

Judge KeNnNEDY. Thank you, Senator.

"Il‘he CHAIRMAN. Notwithstanding the Wall Street Journal's edito-
rials.

Senator Metzenbaum is next to speak, but he has been gracious
enough to accommodate Senator Specter’s schedule. He has a meet-
ing at the White House at 10:30. So what we will do, once
again——

Senator MeTzENBAUM. If the Chair would yield for a question?

The CaarMaN. I would be delighted to.

Senator METZENBAUM. The news reports within the last hour
have indicated that one of the former contenders for the Democrat-
ic nomination is about to re-enter the race and has called a press
conference for today at noon. Do you have any plans to call a press
conference for tomorrow at noon?

The CramrMan. No, but——

Senator LEanY. We just want to be able to schedule, Mr. Chair-
man. That is all it is,

The CHAIRMAN, It will be today at 3. [Laughter.]

Senator LEAHY. Mr. Chairman, could I ask a serious question?

The CHAIRMAN. You mean that is not serious? [Laughter.]
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Senator LEanY. No, I was very serious, but you have already an-
swered 3 o'clock. I will go to the gym during that time. No, actual-
ly, I would be at the press conference, Mr. Chairman.

Senator Specter is going to go next, then Senator Metzenbaum.,
Just so that I can plan, I am perfectly free, whatever you want to
do, would I then be after Senator Metzenbaum on questioning?

The Cramrman. The answer is yes, you would.

Senator LEany. That would put us back into the sequence.

The CraiRMAN. Yes, you would. I hope that Senator Humphrey
is listening—I do not mean that facetiously—so we do not get into
a discussion about two Democrats in a row, et cetera. What we will
do, the order wiil be as follows: The Senator from Pennsylvania,
the Senator from Ohio, the Senator from Vermont, the Senator
from New Hampshire, the Senator from Alabama—no, you already
asked questions, as a matter of fact, yesterday, if I am not mistak-
en—the Senator from Illinois, who will be at the Hart press confer-
ence, and then back to me and to the ranking member.

With that, are you not really fascinated by all this, Judge?

Judge KENNEDY. It is more interesting than some of my sessions,
Senator.

The CualrMAN. We will now begin with the Senator from Penn-
sylvania who will question for his first round for half an hour.

Senator SPECTER. Thank you, Mr. Chairman, and I thank my col-
league, Senator Metzenbaum, for yielding at this time.

Judge Kennedy, as already indicated, I am going to have to
depart after my round. We have a meeting on the Strategic De-
fense Initiative and the INF treaty. We will be following through
gtaff and listening on the radio as I drive away.

Judge KENwEDY. Thank you, Senator. 1 certainly understand.

Senator SPECTER. Judge Kennedy, I would like to begin with ex-
ploring the legal theories that run through your writings and
through your decisions: original intent, interpretivism, legal real-
ism, result-oriented—all subjects which you have addressed and
matters which have been referred to, to some extent, in yesterday's
session.

I start with a comment which you made this year at the Ninth
Circuit Conference where you say, “There must be some demon-
strated historical link between the rule being advanced in the
coug,t and the announced declarations and language of the fram-
ers.

In a speech which you made in 1978 to the judges of the ninth
circuit, you have identified three cases—Brown v. Board of Educa-
tion, Baker v. Carr, Gideon v. Wainwright—where you noted and
reminded the audience that it was not the political branches which
decided those cases. And in the context of Baker v. Carr, you re-
ferred to the fact that the court has wrought the revolution of
Baker v. Carr. You had picked out these three cases as being dis-
tinctive matters of judicial interpretation. I would like to begin
with Brown v. Board of Education, the desegregation case.

In examining the issue of framers’ intent, I refer to the treatise
by Raoul Berger, a noted constitutional authority, who set the fac-
tual circumstances at the time the Equal Protection Clause of the
14th amendment was adopted in this context. And at page 118 in
Professor Berger's book, “Government By Judiciary,” he points out
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that Congressman Wilson, the sponsor in the House of the 14th
amendment, stated, “Civil rights do not mean that all citizens shall
sit on juries or that their children shall attend the same schools.”
Later at page 123, Professor Berger goes on to point out that at the
time the 14th amendment was adopted, eight Northern States pro-
vided for separate segregated schools: five Siates outside the Old
Confederacy, either directly or by implication, excluded black chil-
dren entirely from their public schools; and that Congress had per-
mitted segregated schools in the District of Columbia from 1864
onward. Then Professor Berger notes, at page 125, that even the
Senate gallery itself was segregated at that time.

Now, my question is: Is it ever appropriate for the Supreme
Court of the United States to decide a case at variance with the
framers’ intent?

Judge KENNEDY. Well, in answering that question, let me say
that implicit in your introduction was the proposition that it was
not the framers’ intent to forbid segregation in schools, and 1 think
Professor Berger has 180 degrees the wrong slant on that point. He
defines inteist kv .. very narrow way. He defines intent to mean
what the framers, as ne ' ils them, actually thought.

I think that is rrelevant. What is important are the public acts
that accomps ni~d the ratification of, in this case, the 14th amend-
ment. Reme.aber that the framers are not the sole repository from
which we discover the necessary intention and the necessary pur-
pose. In the legislature we do not ask what the staff person
thought when he or she wrote the bill, we ask what the Senators
thought.

And so with the Constitution. It is what the legislatures thought
they were doing and intended and said when they ratified these
amendments.

The whole lesson of our constitutional experience has been that a
people can rise above its own injustice, that a people can rise above
the inequities that prevail at a particular time. The framers of the
Constitution originally, in 1789, knew that they did not live in a
perfect society, but they promulgated the Constitution anyway.
They were willing to be bound by its consequences.

In my view, the 14th amendment was intended to eliminate dis-
crimination in public facilities on the day that it was passed be-
cause that is the necessary meaning of the actions that were taken
and of the announcements that were made. You can read the aboli-
tionist writings that were the precursor to so much of the 1l4th
amendment. So, that, as Professor Berger states, the framers did
not have it in mind at the time or that they knew they had a segre-
gated school system, is irrelevant.

Senator Specter. Well, Judge Kennedy——

Judge KENNEDY. So with that preface, we then come to the next
part of your question: Can the court ever decide a case contrary to
intent? I just wanted to make it clear that I somewhat disagree
with the thesis that you interjected at the outset because I think
Brown v. Beard of Education was right when it was decided, and I
think it would have been right if it had been decided 80 years
bfe({‘o(lie. I think Plessy v. Ferguson was wrong on the day it was de-
cided.
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Senator SpecTER. Judge Kennedy, I quite agree with you that
Plessy was wrong and Brown was right, and I am very pleased to
hear you say that people can rise above their own injustices, and
that a society can rise above its own inequities. Those are very
sound principles, and I am pleased to hear you say that.

But | do not square the statement you made at the Judicial Con-
ference, referring to framers’ intent, with the statement you just
made, “What the framers actually thought was irrelevant.” You
have made a statement about ratifiers, legislators, and I agree that
when you have a constitutional amendment, you have the framers
who adopt it in Congress and then you have ratification by the
state legislatures. But if you take a look at the states which rati-
fied the 14th amendment, you will find that they were the States
where the factual situations outlined by Professor Berger were in
existence.

I do not quote Professor Berger for any philosophical approach or
any theory or any conclusion. I quote Raoul Berger for the factual
basis. And I could guote many other sources. He just has it neatly
pigeonholed in terms of putting in one place the fact that segrega-
tion, segregated schools were a fact of life—in the District of Co-
lumbia, in Southern States, in Northern States. Segregation was a
fact in the Senate chamber, The principal sponsor of the 14th
amendment said it was not intended to have integrated schools,
that segregation was the order of the day. And in the statement
you made at the Judicial Conference, you talk about framers; you
do not talk about ratifiers. “There must be some demonstrated his-
torical link between the rule being advanced in the court and the
announced declarations and language of the framers.”

So I do not quite understand your statement today, “What the
]f:')ra‘;ners thought was irrelevant.” Could you expand upon that a

it

Judge KEnnEDY. Well, number one, I not only should expand on
it, I should probably correct it. It is highly relevant what the fram-
ers thought. But the general inquiry, the principal inquiry, shouid
be on the official purpose, the official intent as disclosed by the
amendment. In looking at legislative history to determine the
meaning of Congress, we sometimes find statements made on the
floor of the Senate or the floor of the House that seem almost at
variance with the purpose of the legislation when viewed overall as
an institutional matter. I am applying that same rule here.

With reference to framers, I and many others use “framers” in a
rather loose sense. I think obviously we want to know what Madi-
son and Hamilton thought, and the other draftsmen of the Consti-
tution. But theirs is not the entire body of contemporary opinion
and contemporary expression that we look to.

In my view, for instance, the abolitionist writings are critical to
an understanding of the 14th amendment. It was in response to
their concerns that that amendment was enacted.

Senator SpECTER. Well, Judge Kennedy, when you say that the
principal inquiry should be directed to the official purpose, who is
going to determine the official purpose? In the case of Brown v.
Board in 1954, the Supreme Court of the United States declared
that as a matter of basic justice and equal protection of the law, as
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we understood that concept, it was patently unfair to have black
children go to segregated schools.

Judge KENNEDY. Yes,

Senator SpeEcTER. But if you contrast that with what the intent
was of the framers, ratifiers of the 14th amendment, the cold facts
are that their intent was very different.

That leads me to a conclusion that the real judicial philosophy
comes through when you say that people can rise above their own
injustices, rise above their inequities, but really look to an intent of
justice and an official meaning of equal protection as it is viewed in
1954, as opposed to the way it is viewed in 1868, when the 14th
amendment is ratified; and there are segregated schools and a seg-
regated Senate gallery. And the operative intent of the Congress-
man who passed the amendment and the legislators who ratified it
were to be satisfied and really expect segregation.

Judge KenNEDY. Well, I am not saying that the official purpose,
the announced intention, the fundamental theory of the amend-
ment as adopted will in all cases be the sole determinant. But I
think I am indicating that it has far more force and far more valid-
ity and far more breadth than simply what someone thought they
were doing at the time. I just do not think that the 14th amend-
ment was designed to freeze into society all of the inequities that
then existed. I simply cannot believe it.

Senator SpEcTER. Well, I agree with that. But to come to that
conclusion, you bhave to disregard what is a pretty obvious infer-
ence of intent of the framers or ratifiers because they lived in a
segregated society.

Judge KENNEDY. That is true, and I think maybe many Senators
felt at the time they passed the Civil Rights Act of 1964 that they
lived in a society that did not comply in all respects with what the
statute required them to do. They were willing to make a state-
ment that gociety should be changed. The Constitution is the pre-
eminent example of our people making such a statement.

Senator SPECTER. But the legislature’s role is clearly established
under our principles of government. The contest comes up as to
whether the court has any business handing down a decision like
Brown v. Board if the court is supposed to look only to framers’
intent. And I think the court did have business doing that. But if
you contrast that with the Civil Rights Act of 1964, everyone would
say, well, that is up to the Congress; that is up to the elected offi-
cials; contrasted with the judges who have life tenure who should
not make political decisions. And if you have a shifting meaning of
equal protection—and I think you do, and I think that is the real-
ism—then it seems to me that that is realistically an abandonment
of a rigid nexus to the intent of the framers and ratifiers in 1868,

Judge KeEnNnNEDY. Well, I do not want to put us in a deeper
trench, because I think there is an element of agreement between
us. But I must insist that the intention of the 14th amendment is
much more broad than you seem to state in the predicate for all of
your questions.

Senator SpECTER. Well, where do you find the intention in the
Equal Protection Clause of the 14th amendment more broadly
stated than the fact of segregation, which was, in practice, obvious-
ly in the minds of the framers and ratifiers?
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Judge KENNEDY. It was very clear to me that the purpose of the
14th amendment was to effect racial equality in public facilities in
this country.

Senator SPECTER. But what did that mean?

Judge KENNEDY. It was very clear from the abolitionist writings;
it was very clear from some of the statements on the floor; and it is
abundantly clear from the text of the language, which admits of no
exception, in my view. I think the framers were willing to be bound
by the consequences of their words. And their words are sweeping,
and their words are very important and they have great power,

Senator SPECTER. Are you saying that there is something in the
legislative history of the Equal Protection Clause of the 1l4th
amendment which specifies that schools should be desegregated?

Judge KENNEDY. No. Those who addressed the amendment speci-
fied their purpose in much broader, much more general terms. I
think that they were willing to be bound by the consequences of
what they did and the consequences of what they wrote. And I
{:)hiz_lk Plessy v. Ferguson was wrong the day it was decided on that

asis.

Senator SpecTER. Well, I agree with you about that, and I agree
with you about Brown v. Board being correctly decided. But I do
not——

Judge KenNeEDY. But that cannot be because society changed be-
tween 1878 and 1896.

Senator SpECTER. Well, I was not around in 1896 when Plessy was
decided, and neither were you. So our perspectives are very differ-
ent. But the perspectives of the framers, I think, were clearly es-
tablished by the facts of life.

I do not see how you can take a broad principle and say that
there was framers’ intent or ratifiers’ intent to have equal protec-
tion, which is specified in desegregation, when the schools were all
segregated and the Senate gallery was segregated and the principal
sponsor, Congressman Wilson, said it was not their intent to have
desegregated schools.

It seems to me that the conclusion is conclusive that it is just
Judge Kennedy and Arlen Specter viewing it in a different era
with different eyes, and the inequities appear differently. As you
say, people can rise above their own injustices and above their in-
equities. And it is a different interpretation, and it does not really
turn on what the framers necessarily had in mind.

Judge KENNEDY. Well, I agreed with you until your last state-
ment, because I think what the framers had in mind was to rise
abhove their own injustices. It would serve no purpose to have a
Constitution which simply enacted the status quo.

hSenator Seectrer. Well, let me move on to another category,
the——

Judge KENNEDY. And, incidentally, we should note for the record
that Mr. Justice Harlan was there in 1896, and he dissented in
Plessy. Plessy was not a unanimous decision. The first Mr. Justice
Harlan.

Senator SpEcTER. Well, he was correct, but it was a decisive mi-
nority view, unfortunately. Only one out of nine saw it, contrasted
with Brown v. Board where all nine saw it. In our society, it is
hard to understand how anybody ever saw it differently or why it
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took the political branches—the Congress or the executive
branch—so long to catch up. That is the point you make in your
speech, pointing to the courts and not to the political branches.

That underscores what I consider tc be a very basic point that at
times, notwithstanding the valid principle of judicial restraint, and
notwithstanding the fact that it is up to the Congress and the polit-
ical branches to establish public policy, public policy of change,
that the inequities can be so blatant that the court must step in, as
it did in Brown v. Board, and say that equal protection simply
mandates desegregation, which is, of course, what happened.

Judge KenNNEDY. Well, you know, it sometimes takes humans
generations to become aware of the moral consequences, or the im-
moral consequences, of their own conduct. That does not mean that
moral principles have not remained the same.

Senator SpecTER. Well, 1 believe that these are very important
considerations on judicial philosophy, Judge Kennedy, because
judges everywhere are applying them—not only in the Supreme
Court, but in courts of appeals and in District courts and in State
courts. And people are listening to what Judge Kennedy has to say
about these subjects, perhaps even to what some of the Senators
have to say about the subjects.

There is a real battle on interpretivism and legal realism, and to
look for some conclusive nexus between framers’ intent and the de-
cigion in a specific case is very, very difficult, and in my own view
in Brown was impossible. But we have explored it at some length. 1
would like to move on, if I may now——

Judge KENNEDY. Certainly, Senator.

Senator SPECTER [continuing]. To the subject of neutral princi-
ples. Here, again, we are on a subject which has been very exten-
sively applied. And judges are always looking to neutral principles,
and the hard thing is to make a decision about what a neutral
principle is.

You say, or said, in a speech to the Sacramento chapter of the
Rotary Club just a few months ago, October 15th of this year, that
“Closely related to the inquiry over the legitimacy of constitutional
interpretation is the dangers that courts might be thought of as ex-
ercising policy review and not applying neutral judicial principles.”
And you pick up on that same theme in your response to the Judi-
ciary Committee’s questionnaire, when you say that “Judges must
strive to discover and define neutral juridical categories.”

In a speech you gave to the Stanford law faculty on May 17,
1984, you refer to Dean Ely, and you say, “He might make the ar-
gument that we prove his point that interpretivism is more hollow
than real, because obviously the framers could not and did not fore-
see a sprawling administrative state.”

And my question to you, Judge Kennedy, is: Considering, as you
have said in this speech, that there are some circumstances which
the framers could not have contemplated, obviously—such as the
gprawling administrative state—just how far can you go on the
principle of interpretivism as a fixed and resolute ideology for ap-
plication by the courts?

Judge KeEnNNEDY. All right. You are talking about quite a few
things here.
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Let me say at the outset that it is somewhat difficult for me to
offer myself as someone with a complete cosmology of the Constitu-
tion. I do not have an over-arching theory, a unitary theory of in-
terpretation. I am searching, as I think many judges are, for the
correct balance in constitutional interpretation. So many of the
things we are discussing here are, for me, in the nature of explora-
tion and not the enunciation of some fixed or immutable ideas.

Once again, we must be very careful to note that when we speak
of intent we speak on many different levels. The fact that the
framers never thought of an ICC is not entirely relevant. The ques-
tion is whether or not an administrative agency can and does fit
within the principles that the framers announced for separation of
powers.

Now, the position of administrative agencies in a system in
which the Constitution mandates the separation of powers—legisla-
tive, executive, and judicial—has not been clearly established in
the case law. Much work needs to be done there. It seems to me
that the Government of the United States could have hardly sur-
vived without those agencies, and that may itself be a strong argu-
ment for the fact that they are legitimate, given what the framers
promulgated. But that whole area of the law, as Professor Bator, 1
think, has described it, is a very unruly one. And I think, the
courts have not really come to grips with how to explain the posi-
tion of an administrative agency, that is, whether or not it is an
appropriate exercise of article I power.

Did I answer the question?

Senator SpecteER. Yes, I think you did early on. I am pleased to
hear you say that you have no cosmology of constitutional theory,
1o over-arching principles, and I think that is a very important
basic concept. When you take up the ideologies of original intent or
you take up the ideologies of interpretivism and neutral principles,
there is a tendency, as I see it, for the Supreme Court, for the fed-
eral courts or any courts to become musclebound and unduly re-
strictive.

There are many cases that we could take up. I wanted to discuss
with you at some length Baker v. Carr, where you have noted in
your own writings that there is no established philosophy. And you
characterized Baker v. Carr, one-man, one-vote, as the wroughting
of a revolution. In some of our hearings, we have become entangled
in very rigid ideological philosophies of the court. And I repeat, 1
am pleased to hear you say that you are looking for a balance as
opposed to immutable philosophies, to give you the answer in every
case, even though you may not be able to find original intent or
even though you may not be able to find a neutral principle of in-
terpretivism.

I have got about 4 minutes left, Judge Kennedy, or 3. The time
really flies.

I want to come to a central issue about the administration of jus-
tice and due injustice, and I intend to return to this in another
round. I have made reference in my opening to a very provocative
comment, very interesting comment, very constructive comment
which you made in your speech to the Canadian Institute in 1986
where you say, “A helpful distinction is whether we are talking
about essential rights in a just system or essential rights in our
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cons}:,itutiona.l system. Let me propose that the two are not coexten-
sive.

Now yesterday, when Chairman Biden was asking you questions,
you adopted the principles of the second Justice Harlan, and if 1
had time I would go through Cardozo and Paico and fundamental
values and Frankfurter. We may have time later to come to that.
But when we talk about doing justice and we talk about people
rising above their own inequities and above their own injustice,
why should it not be that the essential rights in our constitutional
system should not be coextensive with the essential rights in a just
system? Or stated differently, should not essential constitutional
rights be implemented to see to it that essential rights in a just
gystem are recognized, that the two are coextensive?

Judge KenNEDY. Well, I think the American people would be
very surprised if a judge announced that the Constitution enabled
a judge to issue any decree necessary to achieve a just society. The
Constitution simply is not written that way. And I think it is an
exercise in fair disclosure to the American people, and to the politi-
cal representatives of the Government, to make it very clear that
the duty to provide a just society is not one that can be undertaken
solely by the judiciary.

I indicated yesterday there is no truly just or truly effective con-
stitutional system in the very broad sense of that term—constitu-
tional with a small “c”’—if there is hunger, if there are inadequate
educational opportunities, if there is poor housing. It is not clear to
me that the Constitution addresses those matters.

Senator SpecTER. My time is up. I will return later. Thank you
very much, Judge Kennedy.

Thank you, Mr. Chairman. Thank you, Senator Metzenbaum.

The CHAIRMAN. Now, we will turn to Senator Metzenbaum.

Senator MerzENBAUM. Judge Kennedy, in the Aranda v. Van
Sickle case, you joined a decision which held that the constitutional
voting rights of Mexican-Americans were not viclated by the elec-
tion system of the city of San Fernando, California. That was a
case where Mexican-Americans claimed that they had been denied
their voting rights by the city, and that they had been denied equal
access to the political process.

Some Hispanic groups, it is only fair to say, find that decision
very troubling. They say that you ignored a lot of evidence which
showed that the political process was not equally open to participa-
tion by Mexican-Americans, and that Mexican-Americans had less
opportunities than other residents to participate in the political
process and elect legislators of their choice.

For example, the evidence showed that up untii 1972, two-thirds
of the polling places had been located in the homes of whites, and
“that the private homes which were used were invariably not
Spanish-surnamed households, and they were not located in an
area of the city where Mexican-Americans hived.”

In your opinion, vou said, ‘“There is no substantial evidence in
the record indicating that location of polling places has made it
systematically more difficult for the Mexican-Americans to vote,
causing Mexican-Americans who otherwise would have voted to
forego voting,”
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I guess in this connection I might quote a Supreme Court Justice,
when referring w obscenity, who said, “I know it when I see it.”
And I sort of feel the same thing about this kind of situation. Is it
not sort of common sense, or does it not sort of speak for itself, that
when you locate polling places in white homes and in a Mexican-
American area that you are going to bring about the results—I
think the results were that only 28 percent of the Mexican-Ameri-
cans were voting, although they made up about 48 percent of the
population.

I just was wondering how you came to the conclusion you did in
that case.

Judge KENNEDY. Well, I am pleased to talk with you about that
case, Senator. I found it a very troubling case and still do.

You began by saying that in that case I found that the constitu-
tional rights of the Hispanic community to vote were not violated.

Senator MeTzENBAUM. Would you mind pulling the mike a little
bit around? Thank you.

Judge KENNEDY. You began by saying that in that case I found
the constitutional right to vote of Hispanics in the community were
not violated. That was precisely what I was concerned about. It was
precisely what I did not find. It is precisely why I wrote a separate
opinion.

In this case, the plaintiffs, who were residents of the city of San
Fernando in Southern California, brought a challenge to the at-
large system of voting, and they asked for the remedy of a federal
court decree to require district voting—the purpose being so that
Hispanics could have representation in the city government. Al-
though I forget the facts of the case, I will assume that there were
neighborhoods which were largely Hispanic. 1 think that is prob-
ably implicit in the facts of the case. So they would have achieved
that had that remedy been granted.

The lower court found the evidence insufficient to state a cause
of action and granted summary judgment. My two colleagues on
the court agreed. 1 felt that there was something wrong in that
case. So I undertook te write a separate opinion to express my con-
cerns.

I went through the evidence and brought out the fact that voting
booths were located in non-Hispanic neighborhoods, that there had
been no representation on city commissions and boards, et cetera. 1
indicated that these facts might very well support an action for
relief in the federal courts.

In that case, however—and you are never sure why lawyers and
litigants frame the cases the way they do—the insistence by the
plaintiffs was that they wanted only the one remedy of a district
election scheme rather than an at-large election scheme. That is
the only remedy they sought.

This is one of the most powerful, one of the most sweeping, one
of the most farreaching kinds of remedies that the federal court
can impose on a local sysiem. And in our view, or in my view as
expressed in the concurrence, that remedy far exceeded the specific
wrongs that had been alleged. I concluded that the remedy sought
did not match the violation established. But I made it very clear—
and that was the point of my opinion in what I still consider trou-
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bling and a very close case—I had a serious concern that individual
rights violations had been established in the record.

What was the outcome of that case, whether a subsequent suit
was brought based on my concurring opinion, I do not know. My
concurring opinion is a textbook for an amended complaint, or a
textbook for a new action. I tried to indicate my concerns and my
sensitivities in that case rather than simply joining in the majority
opinion, which I thought did not adequately address some very real
violations.

Senator MerzENBAUM. Did you make it clear, in your opinion,
that if the remedy sought had been a different one, that based
upon the same facts, and I think the facts also were that all of the
election process was in English and it made it that much more dif-
ficult for people to vote, but had the remedy sought been a differ-
ent one, that you very well might have arrived at a different con-
clusion?

Or is that your comment here today?

Judge KENNEDY. Well, I thought that that was implicit if not ex-
plicit in my opinion. I was writing a concurring opinion. 1 did not
have the second vote, so I could not order—I could not frame the
judgrment in the case.

Senator METZENBAUM. Just on this point, why did you not let it
go to the jury? You affirmed a summary judgment.

Judge KENNEDY. Or to the finder of fact.

Senator MerzENBAUM. Or to the finder of fact. Since you were
troubled by it, and there were the egregious circumstances of poll-
ing booths being in white homes, that decision is made by the local
ordinance, by the local election officials, if you were troubled by it,
why not then let it go to the next stage and let a finding of fact b-
permitted?

Judge KENNEDY. Well, remember, number one, 1 just don’t have
the judgment. But so far as my own separate concurring opinion,
why didn’t I recommend that, I guess would be yvour question.

Senator METzENBAUM. Yes. And you might at the same time
answer this: why could you not have indicated in your decision
what the proper remedy should be? Even though the plaintiffs
sought a certain kind of remedy, couldn’t you have come to the
conclusion in your opinion that another kind of remedy was appro-
priate? Perhaps the court is not required to deny all relief merely
because the petitioner comes in asking for one kind of remedy.
Shm;ldn’t the court be able to come up with another remedy in this
case?

Judge KeNNEDY. That is a fair guestion, and I am not sure I have
an adequate answer in my own memory-—now,

As I recall the case, we explored the case with counsel extensive-
ly at oral argument. And counsel said, “This is a case in which all
we are seeking is an abolition of at-large elections. That is all this
case is about.” And that was my concern.

Why clients and attorneys present cases in this way is beyond
me. It was very clear to me, based on my understanding of the
record, that any Hispanic resident could bring an action to change
the places of the polling booths and to rectify the other injustices
that were there in the system.
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Now, under the—well, I'm not an expert in the amendments to
the Voting Rights Act of 1980, I haven’t had cases on those. At this
time, we were operating under the assumption that the remedy
had to fit the wrong, and that was the argument that I had with
the attorneys in the case.

But I wanted to make it very clear in the concurring opinion
that I was concerned with the treatment that the court was giving
to these litigants, and 1 wanted to put on the record that I thought
there was some evidence of discrimination.

And I guess, Senator Kennedy, the answer to your question of
why didn’t it go to the finder of fact, is because the attorneys in-
sisted that this was all the suit was about, at-large versus district
elections.

I just did not see that as a plausible remedy, as a permissible
remedy, given the violations they had established.

Senator METzENBAUM. I don’t think we need to debate it further.
But suffice it to say, if I were a Mexican-American, I think there
would be a keen sense of disappointment that you did not take that
extra step so that the summary judgment would not have preclud-
ed a different kind of remedy.

And as you have already said, maybe you could have or should
have indicated something to that effect.

Judge KEnneDpy. Well, it brings up the troubling point that I
have not resolved, Senator: To what extent can courts try lawsuits
for the litigants. In this case, as I recall, these were extremely ex-
perienced, capable attorneys.

Senator METzENBAUM. Judge, I want to make a distinction on
that point.

Judge KeNNEDY. And for me to say, well, now, you have done
this the wrong way, you go back, when they insisted they did not
want to do that, it seems to me is perhaps overstepping.

Senator METzZENBAUM. You are saying that the court cannot try
the case for the litigants’ attorney.

But I do not think it was a matter of trying the case in a differ-
ent manner. I think it was a matter of providing a different solu-
tion, a different conclusion, than the summary judgment.

The evidentiary material was already in the record. It was suffi-
cient. There were Mexican-Americans, 48 percent; 28 percent only
voting. Voting booths were in the white homes. All of the election
process was in English.

So the facts were there. And so I do not think it is a matter of
saying that the court had to tell the lawyers how to try the case
differently. I think what you're really saying is whether the court
should come up with a different kind of result or different kind of
remedy than that which is being sought by the litigants.

Judge KENNEDY. Well, but it is not clear to me that the court
should, if the litigants insist that this is all they are asking for.

Senator METZENBAUM. Well, I understand your point.

Judge KENNEDY. And the whole point of the decision was that 1
did not want Hispanics to think that I did not think there were
some serious problems down there in San Fernando.

Senator METZENBAUM. Let me go on to another issue.

Let ug look at your 1985 opinion in AFSCME v. State of Wash-
ington where you reversed a lower court finding that the State had
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violated the civil rights law by paying women substantiaily less
than men for comparable work.

Until the early 1970s, the State of Washington ran segregated
male-only and female-only help wanted ads. In 1974, following a
comprehensive job pay study, the State concluded that women
overall were paid about 20 percent less than men in jobs of compa-
rable value, and in certain jobs, were paid as much as 135 percent
less.

These differences were not related to education or skills. They
were related only to sex. After the State study, then Governor, now
Senator, Evans, conceded there was an inequity, and said the State
had an obligation to remove it.

Despite its knowledge of the inequity, the State did not correct it.
The district court held that the State’s knowing, quote, “deliberate
perpetuation,” end of quote, of a discriminatory pay system, com-
bined with the State’s admission of the discrimination, and its past
segregated job ads, supported a finding of unlawful discrimination
under title VII of the civil rights law.

Now, in reaching that conclusion, the court was guided by the
Supreme Court’s 1981 Gunther decision, which said that Congress
wanted title VII's prohibition of discriminatory job practices to be,
quote, “broadly inclusive, to strike at the entire spectrum of dispar-
ate treatment of men and women resulting from their sex stereo-
types,” end of quote.

The district court’s findings obviously raise very serious ques-
tions as to the state’s discriminatory practices toward women.

I have difficult in understanding your complete rejection of the
court’s conclusion on these facts. And I wonder if you would care to
address yourself to it because it is a decision that {rankly has many
in this country very worried.

Judge KENNEDY. I would be glad to address it, Senator.

We must at the outset distinguish between equal pay and compa-
rable pay. The Congress of the United States has a statute which
says that women and men in the same positions are to be given the
same pay.

That is not what this case was about. That law is clear; that
policy is clear; that obligation is clear; and the courts enforce that.

That is not what this case was. What this case was about was a
theory that women should be paid the same as men for different
jobs.

The theory of the case was that the State of Washington was
under an obligation to adopt this differential pay scale or a com-
pensatory pay scale, because it had notice of the fact that there
were pay disparities based on long classifications and stereotypes of
women in particular jobs.

I understand that. You do not have to be married to a school
teacher for very long to figure out that the reasons educators are
not paid enough in this country is because for hundreds of years
the education system has been borne on the backs of women.

They have borne the brunt of it. And I think vou can make a
pretty clear inference that the reason for those low pay scales is
because women have dominated that profession. I think that is
very unfortunate.
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On the other hand, it is something of a leap to say that every
school district in the country is in violation of title VII because it
does not adopt a system whereby you find comparable worth and
lower the salaries of drivers of equipment which, say, are male
dominated jobs—Ilet's assume they are—and raise the salaries of
women.

That may be a commendable result but, number one, we did not
see in title VII that Congress had mandated that result, or in the
Equal Pay Act. We looked very carefully at the legislative history.

Second, we did not see, in the evidence presented to us, that the
State of Washington had intentionally discriminated by continuing
to use the market system in effect.

The State of Washington was subject to a judgment for $800 mil-
lion, which I take it is a large amount of money, perhaps even in
Washington, DC, on the theory that their failing to depart from the
market system and from market forces was an actionable violation.

Now, the Governor recognized—I forget if it was the Governor or
the legislature or both—that in their view, the State as an affirma-
tive matter should undertake this correction.

We did not think, however, that there was a shred of evidence to
show that the State had deliberately maintained that pay scale dif-
ference in order to discriminate against women.

It is true that the State had in the past advertised for some job
categories as male only. And the State had corrected that.

Once again, I guess we are talking about the difference between
the wrong and the remedy.

Senator METZENBAUM. I am not sure we are in this case, because
the Supreme Court in the Gunther case laid down the rule that
title VII's ban on discriminatory job practices should be liberally
interpreted and strictly enforced.

Now, what concerns me is whether you applied title VII too nar-
rowly. You seem to hold that to prove discriminatory treatment, it
would be necessary to show that the employer harbored a—this is
your word—‘‘discriminatory animus,” end of quote, or a discrimina-
tory motive.

But the district court had already found that the State of Wash-
ington knew for several years that it was perpetuating a discrimi-
natory pay system.

Didn’t you go too far in immunizing an employer from title VII
liability? Should not an employer who has knowingly and deliber-
ately perpetuated a discriminatory wage system be legally liable
for engaging in unlawful employment discrimination?

Judge KEnnEDY. We held not. We held that under that formu-
la—it appeared to me, it appears to me, that under that formula,
every employer in the United States is charged with an intentional
discrimination because it follows the market system even though it
did not create that market system.

Senator METZENBAUM. But it seems to me the case is very simi-
lar to Gunther. Gunther went beyond equal pay for equal work.
Gunther said that a case could be brought where the court was not
required to make subjective assessments of job worth.

The State did its own study in this case, and therefore there was
no requirement in the AFSCME case that the court make a subject
judgment.
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There was the finding by the State. The State had done the
work. The facts were there. Gunther had recognized that it ap-
peared to be enough. The appellate court, with you writing the
opinion, reversed that and undermined the rights of the women es-
tablished in the Gunther case.

And frankly, it is a kind of a case that causes great concern, and
my guess is, we will hear some testimony, some witnesses, on the
subject. Women are saying they are concerned about whether you
went too far to reverse the lower court in this case, and went
beyond the requirements of the Supreme Court as enunciated in
Gunther.

Judge KENNEDY. | am absolutely committed to enforcing congres-
sional policy to eliminate barriers that discriminate against
women, particularly in employment or in the market place or in
any other area where it is presented to me.

We do not have a free society when those barriers exist. We do
not have a free society if women cannot command pay that is cal-
culated without reference to the fact that they are of a particular
Sex.

But it is simply not clear to me at all that the State of Washing-
ton, because it undertakes a survey and discovers what is intuitive
for many people, that some jocb classifications are dominated by
women and that they are paid less, can be held to be a violator for
not correcting that.

I think the State should be commended for undertaking the
study. If the holding were that any employer who undertakes a
study of comparable worth is liable for failing to correct the inequi-
t{la—lfsimply don't think that the Congress has let the courts go
that far.

If the Congress wanis te enact that, I will enforce it. If the Con-
gress has not enacted it, I cannot as a judge invent it.

Senator MeETzENBAUM. But the lower court found the law and the
evidence adequate. Gunther seemed to say that much evidence was
sufficient.

And what is of concern to this Senator, as well as to many
women, is that you then saw fit to reverse.

But let us not belabor that point.

Judge KENNEDY. Well, it is an important case, Senator, and I do
not mind talking about it. A couple of final points. First, my under-
standing is that every other court in the country that has looked at
the issue has reached the same result. Second, we indicated that in
a case where you can establish that the wage scales were set be-
cause women were dominant in the pay group, there could be an
actionable violation, of course.

We made that very clear. We did not find it on this evidence.

Senator Harca. Howard, would you yield to me for a comment
on my time? It will take less than a minute.

Senator MerzenBauM. If the Chair permits it.

The CHAIRMAN. If there is no objection from anyone elsc.

Senator Hatcl. I just want to point out that in the Gunither case
the court specifically noted that it was not deciding the case on the
basis of comparable worth. It was simply ruling on a discriminato-
ry method of evaluation.
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In this case, you didn’t have the same set of circumstance. And
one last thing, this was a three judge decision, right?

Judge KENNEDY. Yes.

Senator HarcH. How was it decided?

Judge KENNEDY. It was unanimous.

Senator HarcH. Okay. That is all.

Senator METZENBAUM. And you wrote the opinion?

Judge KENNEDY. Yes, sir.

Senator METZENBAUM. And I am not going to get into a debate
with my colleague on it, because I want to go further.

I want to ask you about a labor law case called Kaiser Engineers.
As you know, that case involved the question whether employees
who petition their Congresspersons on a matter of public policy
that affects their job security are engaging in protected activity
under the National Labor Relations Act.

The ninth circuit held that it was unlawful to discharge employ-
ees who wrote to their Congressman regarding a proposed change
in immigration policy that they felt threatened their jobs.

You wrote a dissent from the ninth circuit majority opinion. Two
years later, the Supreme Court in the Estek case squarely rejected
your position.

Justice Powell, writing for seven members of the court, conclud-
ed that employees are protected when they seek to improve terms
or conditions of employment through channels cutside the immedi-
ate employer-employee relationship.

The court specifically mentioned appeals to legislators, and cited
the Kaiser majority decision with approval.

In light of the Supreme Court’s decision in Estek, have you re-
evaluated your position? And do you feel that perhaps the conclu-
gion you reached in the Kaiser was wrong?

Judge KENNEDY. I am fully satisfied with the decision of the Su-
preme Court. I should note that in Kaiser the implication of the
employees was that the employer was supporting their policy posi-
tion. And the employer’s decision to discharge was based on a
theory that the engineers had misrepresented the employer’s posi-
tion.

But as for the rule that the Supreme Court has announced, I
have absolutely no trouble with. And I think it is a good rule.

Senator MeTzenBaumM. I must tell you, Judge, that I am troubled
by the pattern of your opinicns in the area of labor law.

In addition to the Estek case, there are two instances in which
the Supreme Court granted review of ninth circuit decistons involv-
ing labor law questions.

In both cases, you wrote, or joined the opinion. In both decisions
involving labor law questions.

In both cases, you argued for a restrictive interpretation of em-
ployee or union bargaining rights.

In both cases, the court rejected your position by a vote of 9 to 0.

I refer here to the 1982 case called Woelke v. Romero, and the
1986 case called Financial Institution Employees of America.

But the Supreme Court cases really only tell part of the story. In
your 12 years on the bench, you have participated in more than 50
decisions reviewing orders issued by the NLRB.
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It is my understanding that although you have voted to reverse
board rulings against the employer approximately a third of the
time, you have never voted to overrule the NLRB when it has
ruled in favor of the employer.

It seems to me that your judicial writings reflect a disturbing
lack of concern for the bargaining rights of employees. 1 hope that
I am wrong.

Can you suggest some other interpretation of this record? Or can
you tell ug where or when in your opinions or other writings you
have evidenced a commitment to employee rights in the collective
bargaining context?

Judge KENNEDY. It is very clear to me that the unions of this
country are entitled to full and generous enforcement of the na-
tional labor relations laws that protect their activities.

The box score here I am not quite familiar with. It is a funda-
mental matter of national policy that workers are protected in
their right to organize, and in their right to collective bargaining.

And in my view, I have fully and faithfully interpreted the law
in that regard. I have great admiration for working people. 1
worked through all kinds of jobs when I was working my way
through school.

Since I was 14 or 15 years old T had jobs with manual laborers. 1
learned that they had a great deal of wisdom and a great deal of
compassion, and that their rights should be protected by bargain-
in% agents.

enator METZENBAUM. Just in conclusion, I do not think the
question really is, are some of your decisions right or wrong, but 1
think the issue is whether your consistent support for the employer
position on important, unresolved matters of statutory interpreta-
tion is indicative of a predisposition in the area of labor law.

1 do not know. If you are confirmed maybe my questions today
will cause you to reflect a bit on this very issue.

Thank you, Judge.

Judge KennepY. Thank you.

The CHAIRMAN. As preordered, we will now go to the Senator
from Vermont, and then the Senator from New Hampshire.

Senator Leany. Thank you, Mr. Chairman. Judge Kennedy, wel-
come back.

Judge KEnNEDY. Thank you, sir.

Senator LEaxy. To you and your family. I always like to get a
chance to get my family to sit still this long to listen to me, and 1
say that only semi-facetiously, because they have had to sit
through and listen to too many speeches during campaigns and ev-
erything, and do it dutifully.

But I think this is such an extraordinary circumstance, as it
should be in your life, that I hope it has been something of interest
to your family. Certainly we have never seen anybody sit here
more attentively than they have.

Judge KEnnEDY. Thank you very much, sir.

Senator Leany. Judge, I mentioned to you when we met private-
ly that I was impressed with your comments at the White House in
which you said that not only did you look forward with eagerness
to these hearings, but, and I am paraphrasing now, that they very
definitely were not only an integral part of our constitutional

\,
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makeup, but a very important one, and one that should be done
thoroughly and completely.

Do you still feel that way, I hope?

Judge KENNEDY. Certainly, Senator, I do.

Senator Leany. I want to ask you questions in three different
areas, primarily. One is in the privacy area; one is in the criminal
law area—TI spent about a third of my adult life as a prosecutor, so
I have an interest there, and you have written a number of cases
there; and then lastly in the first amendment area

Normally, in these things, I take first amendment first, but a
number of your comments to me privately, a number of decisions
you have made in the past, give me a lot more comfort in those
areas than a number of cther nominees have.

To begin in the area of privacy, I wonder if I might just follow up
on a couple of questions. Senator Biden asked you a number of
questions in this area yesterday. In response to one, you said that
you think, “most Americans, most lawyers, most judges, believe
that liberty includes protection of a value we call privacy.”

You did not state your own view at that point. But slightly later
you said that you had no fixed view on the right of privacy. Sena-
tor DeConcini followed up on that. And in response to a question
from him, you said that you had no doubt about the existence of a
right to privacy, although you prefer to think of it as a value of
privacy.

Is this a semantic difference? Or is there a difference between
right and value? And if there is a difference, what is your view?

Judge KENNEDY. I pointed out at one time in yesterday’s hear-
ings that I am not sure whether it is a semantic quibble or not. 1
think that the concept of liberty in the due process clause is quite
expansive, quite sufficient, to protect the values of privacy that
Americans legitimately think are part of their constitutional herit-
age. It seems to me that sometimes by using some word that is not
in the Constitution, we almost create more uncertainties than we
solve. It is very clear that privacy is a most helpful noun, in that it
seems to sum up rather quickly values that we hold very deeply.

Senator LEARY. But you understand——

The CHAIRMAN. Will the Senator yield on that point?

Senator LEany. Certainly.

The CHAIRMAN. And this may save some time, because I had a
whole round of questions on this.

Let me put it to you very bluntly. Do you think Griswold was
reasoned properly?

Judge KENNEDY. I really think I would like to draw the line and
not ltalk about the Griswold case so far as its reasoning or its
result.

I would say that if you were going to propose a statute or a hypo-
thetical that infringed upon the core values of privacy that the
Constitution protects, you would be hard put to find a stronger case
than Griswold.

The CHamManN. That doesn’t answer the question. Is there a
marital right to privacy protected by the Constitution?

Judge KENNEDY. Yes—pardon, is there a——

The CHairMaN. Marital right to privacy.
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Judge KENNEDY. Marital right to privacy; that is what I thought
you said. Yes, sir.

The CHAIRMAN. Thank you.

Senator Leany. Well, if I might follow on that, have you had any
cases s0 far when you have been in the Court of Appeals where you
have had to follow the Griswold case?

Judge KEnnepy. The Beller v. Middendorf case was one where
we examined it and discussed it extensively. The case we discussed
yesterday.

And I'm tempted to say that is the only one.

Senator LEany. But in that, what reference did you make to
Griswold?

Judge KENNEDY. We tried, I tried, in the Beller case, to under-
stand what the Supreme Court's doctrine was in the area of sub-
stantive due process protection, and came to the conclusion, as
stated in the opinion, that the Supreme Court has recognized that
there is a substantive component to the due process clause.

I was willing to assume that for the purposes of that opinion. 1
think that is right. I think there is a substantive component to the
due process clause.

Senator LEAHY. And that is your view today?

Judge KENNEDY. Yes.

Senator LEany. When you first——

Judge KEnNEDY. And I think the value of privacy is a very im-
portant part of that substantive component.

Senator LEany. The reason we spend so much time on this is
that it is probably the area where we hear as much controversy
and as much debate in the country about Supreme Court decisions
as any single issue. Certainly I do in my own State, and I am sure
others do. It is a matter that newspaper debates will go on, editori-
al debates will go on.

And in a court that often seems tightly divided, everybody is
going to be looking at you. None of us are asking you to prejudge
cases. But I think also, though, if we are going to respond to our
own responsibility to the Senate, we have to have a fairly clear
view of what your views are before we vote to confirm you.

I shouild also just add—something that obviously goes without
saying—we expect you to speak honestly and truthfully to your
views, and nobody doubts but that you will. Some commentators
and some Senators seem to make the mistake of thinking that a
view expressed by a nominee here at these confirmation hearings
must, by its expression, become engraved in stone, and that a
gominge can never change that view. You do not have that view,

0 you?

Judge KENNEDY. Well, I would be very careful about saying that
a judge should make representations to the committee that he im-
mediately renounces when he goes on the court.

Senator LEany. That is not my point, Judge Kennedy. What I am
saying is that 1 would assume that your own views on issues have
evolved over the years.

Judge KENNEDY. Yes.

Senator Leany. What I am suggesting is that even as to views
expressed here, should you go on the Supreme Court, there is noth-
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ing to stop an evolution of your views in either direction, or in any
direction?

Judge KENNEDY. I think you would expect that evolation to take
place. And with reference to the right of privacy, we are very much
in a stage of evolution and debate.

I think that the public and the legislature have every right to
ﬁorﬁtribute to that debate. The Constitution is made for that kind of

ebate.

The Constitution is not weak because we do not know the answer
to a difficult problem. It is strong because we can find that answer.

Now it takes time to find it, and the judicial method is slow.

Senator LEaHY. It is also an evolutionary methed, is it not?

Judge KENNEDY. 1t is the gradual process of inclusion and exclu-
sion, as Mr. Justice Cardozo called it. And it may well be that we
are still in a very rudimentary state of the law so far as the right
of privacy is concerned.

If you had a nominee 20 years ago for the Supreme Court of the
United States, and you asked him or her what does the first
amendment law say with reference to a State suit hased on defa-
mation against a newspaper, not the most gifted prophet could
?;ge predicted the course and the shape ana the content of the law

ay.

And we may well be there with reference to some of these other
issues that we are discussing.

Senator LEany. I would hope that all Members of the Senate will
listen to that answer. I think that the fallacy that has come up, in
some of the debate on Supreme Court nominees—one that has
probably been heard across the political spectrum—is that we can
somehow take a snapshot during these hearings that will deter-
mine for all time how Judge Antheny Kennedy or Judge Anybody
is going to then vote on the Supreme Court on every issue. And
that just cannot be done, and in fact, should not be done. That is
not the purpose of these hearings.

You said back in June of 1975, at the time you were sworn in to
the Court of Appeals, that you were not yet committed in this
debate on the reach of the federal Constitution. [ think what we
would like to explore, though, is what has happened in that 12
years. You have written in numerous cases, participated in hun-
dreds of cases. And so you have been part of that constitutional
debate, and your thinking has evolved. And let me just go into a
couple of areas of that.

In the Stanford University speech that everybody has talked
about here, you said that it is important to distinguish between es-
sential rights in a just system, and essential rights in our own con-
stitutional system. And as I understand your speech, the rights in
the first category—rights that some may cousider essential to a
just systern but not essential rights in our own constitutional
system—are not enforceable by our courts. Is that correct?

Judge KENNEDY. That is correct. I was quite willing to posit that
the framers did not give courts authority to create a just society.

Senator Leany. Now those rights that are essential to a just
system are those things like providing adequate housing, nutrition,
education, those kind of rights?

Judge KENNEDY. Yes, sir.
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Sen%tor Leany. And that requires affirmative government
action?

Judge Kennepy. Mostly affirmative government action, although
the Supreme Court in a case, Plyler v. Doe, held that the State of
Texas could not altogether deprive illegal aliens of education.

Senator LEAHY. So there are essentials?

Judge KENNEDY. So even here there is an area for the couris to
participate in.

Senator LEaHY. So there are some essential rights in our own
constitutional system, to use your words, that are not explicitly
spellec{i’ out in tge Constitution, but are enforceable by our federal
courts!

Judge KENNEDY. The equal protection jurisprudence makes that
rather clear.

Senator LEAHY. Now, earlier this year in the Ninth Circuit Judi-
cial Conference speech, you said that each branch of government—
and I assume you include the courts in that—is bound by an un-
written constitution that consists of our ethical culture, our shared
beliefs, our common vision.

Are there rights included in this unwritten constitution?

Judge KeNNEDY. Well, I would think so, yes.

Senator LEany. Such as?

Judge KENNEDY. My point about the unwritten constitution, I
suppose, has been to try to explain how that term was used by
early political philosophers.

Plato, Aristotle, Hobbes, all talked about the constitution. And
what they meant was, the whole fabric of a society.

As you know, there are something like 160 written constitutions
in the world today. Very few of them work like ours does. And yet
their terms in some cases are just as eloquent, and perhaps even
more eloquent.

Their terms are somewhat more far-reaching in the grant of the
positive entitlements that we have talked about, the right to ade-
quate housing, food, shelter.

But they do not work. The reason ours works is because the
American people do have a shared vision. And I think important in
that shared vision is the idea that each man and woman has the
freedom and the capacity to develop to his or her own potential.

That is somewhat different than the Constitution states it, but I
think all Americans believe that. And I think that has a strong
and a very significant pull on the legislature and on the courts.

Senator LEAHY. At the same time, an unwritten constitution—
you say that it instructs government to exercise restraints. What
does the court do when another branch of government ignores that
counsel and takes some unrestrained action? Say the action of an-
other branch does not violate a specific constitutional prohibition,
can the courts strike that down because it violates this unwritten
constitution that restrains all branches?

Judge KeEnnEDY. No. But, again, this is the consensus that our
society has that makes it work. One of the great landmark——

Senator Leany. How do you square them if you have got these
essential rights out there one way—that is, at the same time you
have got the essential rights pushing here, but you have some un-
restrained action pushing there. Do they square?
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Judge KENNEDY. Well, I hope they square.

Senator LEany. Can the courts make them square?

Judge KENNEDY. Absent an abiding respect by the people for the
judgments of the court, the judgments of the court will not work.
And the Constitution does not work if any one branch of the Gov-
ernment insists on the exercise of its powers to the extreme.

One of the great landmarks in constitutional history was when
President Truman complied within the hour with the Supreme
Court’s order to turn back the steel mills. President Nixon did the
samli! thing with the tapes. That is what makes the Constitution
work.

The Constitution fails when a governor stands in front of the
courthouse with troops to prevent the integration of the schools
subject to a Supreme Court order. The Constitution does not work
very well when that happens.

Senator LEaHY. Let me just go back a bit, if I might. Judge. In a
democracy, any branch of our Government exists only if there is
respect for that branch, only if it can be heeded. If we did not re-
spect the constitutional mandate for a President to leave office at
the end of his term and the new President to come in, where would
we be?

Judge KENNEDY. Yes.

Senator Leany. I think it is a very powerful statement to the
rest of the world when we see a President who may have been de-
feated in an election riding with the incoming President up for the
oath of office. It is a very powerful statemen. if we have a Presi-
dent die in office and another President comes in immediately with
total continuity.

But I think you were suggesting more of what happens with the
courts. In the last generation, have we pushed that parameter
where faith or confidence or respect for the courts may have been
damaged?

Judge KENNEDY. I 40 not think so. I think courts have the obliga-
tion always to remind themselves of their own fallibility in this
regard. They have the obligation to announce their judgments in
neutral, logical, accepted terms that are consistent with the judi-
cial method. And the courts have, of course, the obligation to re-
spect the legislative branch.

Your example of the President leaving office is probably a better
example than any one that I have thought of on this mystic idea of
this unwritten constitution. I think it is an important example; it
is a good one.

Senator LEAHY. But we have courts stepping into areas of great
controversy. Without going into specific cases, we do it in areas of
busing, of abortion, of civil rights, voting rights. Some of these
things are very explosive, and we have had instances where Feder-
al troops have had to be brought out, Federal marshals, local
police, State police, to enforce the ruling of a court. But yet if the
court is right, you are not suggesting that they should then refrain
from issuing that kind of a ruling, even if it may well require
strong and controversial executive action to carry out the ruling?

Judge KEnwnEDpY. No. The courts, except in perhaps rare in-
stances, have never shrunk from their duty to interpret the Consti-
tution and they never should. But as you indicate, one of the really
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great ironies of our system is that a branch of the Government
that is not supposed to be political in nature has historically re-
solved disputes of great political consequences. One of the great
issues for the first 30 vears in this country was whether or not Con-
gress had the right to establish a national bank. And the Supreme
Court stepped right into the middle of that—and fairly early in the
controversy—and it has not been successful in extricating itself
since.

But the point is that a court must recognize that its function is
not a political function; it is a judicial one. We manipulate differ-
ent symbols. We apply different standards.

Senator LEany. Judge, let me ask you about another right that
was not mentioned in your Stanford speech—the right of the press
and the public to attend criminal trials. In the case of RichAmond
Newspapers v. Virginia, the Supreme Court recognized this right,
though the court acknowledged that “The Constitution nowhere
spells out a guarantee for the right of the public to attend trials”.

You have had occasion to enforce what apparently is an unenu-
merated right to attend trials. 1 believe that in one of the DeLor-
ean trials, you did. Do you think the Supreme Court made a right
or wrong turn when it recognized the right of public access in the
first place, in the Richmond Newspapers decision?

Judge KEnNEDY. Well, rather than comment specifically on the
opinion, I would say that right of access generally is an important
part{ of the first amendment and is properly enforced by the courts.

Should I wait?

Senator LEalY. No. Just a bomb going off. Senator Heflin does
sort of a bomb alert, but we never clear the room for little things
like that.

Judge KENNEDY. In the Delorean case, incidentally, the question
was whether or not newspapers could inspect sentencing decu-
ments.

Senator LEany. You say that from the first amendment, but that
is an expansive reading of the first amendment, is it not?

Judge KENNEDY. I am not so sure that it is that expansive.

Senator LEanY. You would not consider that expansive? You
would not consider it an expansive reading of the first amendment,
the right of the public to be

Judge KEnNEDY. That the press is allowed to be at trial?

Senator LEaBY. Press to be at a trial.

Judge KENNEDY. Well, I think perhaps we could characterize it
as an expansive reading.

Senator LEaHy. But a justifiable one? I am not trying to put
words in your mouth. I am really not trying to put words in your
mouth.

Judge KENNEDY. I think a very powerful case can be made for
the legitimacy of that decision.

Senator Leasy. Thank you.

What about the right to teach a foreign language to one'’s chil-
dren? In the Stanford speech, you point out that such a right might
be found from an expansive reading of the first amendment. The
Supreme Court did not find the right there but recognized the right
anyway in the case of Mever v. Nebraska,
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Judge KENNEDY. Yes. Mever v. Nebraska has a whole catalogue of
rights that the Supreme Court thought were fundamental, some of
them quite expansive—the right to pursue happiness. The first
amendment, it seems to me, has tremendous substantive force and
can easily justify the resuit in Meyer and Pierce.

Senator LEany. But that was not what the Supreme Court found.

Judge KENNEDY. No. The Supreme Court at that time, I think,
was essentially unaware of the expansive nature of its first amend-
ment decisions. Those cases were 1916. Well, the laws were passed
in 1916, and then it took a few more years to get up to the court.

Senator LEaHY. But were they wrong in their decision? I mean,
did they have the right result, the wrong reasoning?

Judge KENNEDY. Well, my point was that the statements in the
opinion, the broad statements of the opinion, I was not sure could
support a whole body of jurisprudence.

Senator LEany. Well, that whole list of rights: should they recog-
nize and enforce each of the rights they listed out in Meyer?

Judge KenNEDY. Did they——

Senator LEany. No. Should they recognize and enforce each of
the rights in Meyer? You have got the right to marry, to establish a
home, bring up children, worship.

Judge KENNEDY. Again, I think that most Americans think that
they have those rights, and I hope that they do. Whether or not
they are fully enforceable by the courts in those specific terms is a
matter that remains open.

Senator LEaHY. So are those rights—you find a right of privacy—
but as to the rights in Meyer, I did not quite follow your last
answer. That threw me a bit. Would you repeat that, please?

Judge KENNEDY. Well, it is not clear to me that each and every
one of the rights set forth in Meyer can sustain a complaint for
relief in a federal court. I would be very puzzled if I received a
complaint that alleged that the plaintiff was denied his right to
happiness.

Senator Leany. Well, in fact, that is sort of like what you said in
the Stanford speech. Let me just take one quote out of there. You
gay, “It seems intuitive to say that our people accept the views set
forth in Meyer, but that alone is not a conclusive reason for saying
the court may hold that each and every right they have mentioned
is a substantive, judicially enforceable right under the Conmstitu-
tion”’.

What do you look for beyond just the feeling that our people
accept these rights to make them such fundamental rights that
they are judicially enforceable?

Judge KENNEDY. Well, there is a whole list of things, and one
problem with the list is that it may not sound exhaustive enough.
But, essentially, we look to the concepts of individuality and liberty
and dignity that those who drafted the Constitution understood.
We see what the hurt and the injury is to the particular claimant
who is asserting the right. We see whether or not the right has
been accepted as part of the rights of a free people in the historical
i‘nterpretation of our own Constitution and the intentions of the

ramers.
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Those are the kinds of things you lock at, but it is hardly an ex-
haustive list. You, of course, must balance that against the rights
asserted by the State, of which there are many.

Senator LEaHY. What if some of those rights that you see felt by
our people, strongly felt, conflict with your own personal views?
What then?

Judge KENNEDY. I think that the judge, in assessing what the so-
ciety expects of the law, must give that great weight rather than
his or her own personal views.

Senator LEany. Where do you look, what do you look to to find
out, you know, what these rights are—and I realize we are talking
in a very gray area: Probably to some who might be listening this
may seem like an academic discussion that is wonderful for a class-
room. And somebody suggested yesterday your students will be
watching to see how you answer this. I have to think that these are
the same kinds of questions that have gone through judges’ minds
to a greater or lesser degree when we have made some of the major
moves in our Constitution—some of the cases we now refer to as
milestones and others would refer to as abrupt and unforgivable
changes, depending upon which side you are on.

But what do you look to when you try to determine what those
rights are that are so solid in our people, those senses of right?
How do you find them?

Judge KEnNEDY. Well, I wish I could give a good, clear answer to
the question. I think in that same speech I said in frustration,
“Come out, come out, wherever you are”, looking for the sources
and the definitions of unenumerated rights.

You look in large part to the history of our own law. This is what
stare decisis is all about. You look to see how the great Justices
that have sat on the Court for years have understood and inter-
preted the Constitution, and from that you get a sense of what the
Constitution really means.

An English representative in the House of Commons once said
that “History is Philosophy teaching by example”; and I think that
the law can be described the same way.

Senator LEany. Judge, you are 51 years old. If you are confirmed,
you are going to serve on the Supreme Court well into the next
century. Anybody just looking back at the history of the Supreme
Court in the last 20, 25 years knows that it has had to go—it has
been faced with very difficult questions—and it has had to move
the Constitution forward-or backward, depending, again, how
people look at it—but certainly move it, change it from what
people thought of as being a settled Constitution at that time. And
you have to know that you are going to be faced with that same
position, once, twice, maybe many times if you are on the Supreme
Court. Does that cause you any apprehension, or do you look for-
ward to that? Have you thought about that?

Judge KENNEDY. It causes me some apprehension, some awe. No
jurist, no lawyer, no nominee could aspire to be on the Court that
was occupied by Holmes and Brandeis and Cardozo and the two
Harlans and Black, not to mention the great Marshall, without
some of those feelings.

On the other hand, the very fact that those judges were there
and that they wrote what they did gives the Constitution and the
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judicial system great strength and great power. It enables the
judge to continue to explore for the meaning of the Constitution.
That is what I wish to do.

If you had a visitor coming to this country, and he asked: What
is it that makes America unigue? What is the gift that we have for
civilization? What is it that America has done for history? I think
most people would say America is committed to the Constitution
and to the rule of law. And I have that same commitment.

Senator LEany. Thank you, Judge.

Thank you, Mr. Chairman. I would ask unanimous consent that
written questions from Senator Simon be submitted on his behalf.

The CuamrMAN. Without objection.

[Senator Simon’s questions appear on p. 739.]

The CHamRMAN. Senator Humphrey, who has waited patiently.
The Senator from New Hampshire.

Senator HUMPHREY. Good morning, Judge Kennedy. I have been
patiently waiting, anxiously waiting. I s0 much enjoy these hear-
ings. This is really what I had in mind when I offered myself as a
candidate for the U.S. Senate, this sort of thing. This is what I en-
visioned, not the passing out of money to the gimme groups, which
is our daily fare around here.

These are very interesting hearings. I have found them fascinat-
ing. Frankly, I would not mind if we had another three or four
after your conffrmation, may I say. I would not mind if we had an-
other three or four in the next year. I find these to be so fascinat-
ing. That might have a good effect on the court, may I say. I
happen to believe that it would.

Fascinating though they are, the hearings do become a little op-
pressive at times, so I want to begin with a joke which comes at the
expense of lawyers. If you have heard this, pretend you have not.

A woman called a law firm and asked for Mr. Smith, who was—I
guess it was a man. I beg your pardon. A man called a law firm
and asked for one of the senior partners whose name was Mr.
Smith. The receptionist said, “Oh, I am very sorry. I guess you
havc’a, not heard the news. Mr. Smith passed away three months
ago.

And the caller said, ‘I want to talk with Mr. Smith.” The recep-
tionist said, ‘‘You do not understand. He is dead. He is deceased.”

And the caller said, “I want to talk with Mr. Smith.” “Sir, he is
dead. Don’t you understand?”

And the caller said, “Yes, I understand, but [ cannot hear it
often enough.” [Laughter.]

Well, while it is true that we make jokes about lawyers, certainly
the profession of the law is very important, and the role of the Su-
preme Court, the Judiciary, particularly the Supreme Court, is
eritically important. The Supreme Court is the Super Bowl of the
law profession, and you are auditioning, in a way, for a place on
the team.

The CHammMaAN. We will have order in the room. Thank you.
know the joke was funny but * * * [Laughter.]

Senator HumpHREY. Now, to get down to serious matters, you
write your own speeches; is that correct?

Judge KENNEDY. Yes, Senator; for better or worse.



173

Senator Humpurey. Well, they are very good. The ones [ have
read are very, very good. Inasmuch as you write them yourself,
that gives us some insight into your thinking. I find your logic to
be very clear.

The Stanford speech is one that has been examined a number of
times. That is an important speech. It is a very good speech, would
you not say so?

Judge KENNEDY. I enjoyed it. I want to make clear that I never
gspeak from notes.

Senator HuMPHREY. Yes.

Judge KENNEDY. I gave the Senate what notes 1 had. I think that
speech came out about that way.

Senator HUMPHREY. Yes.

Judge KENNEDY. One of the dangers is you sometimes forget the
principal part of the speech until after you have given it.

Senator HumpHREY. Well, we all uncfgrstand that. I think it is a
very good speech. I want to examine a few parts of that and then
parts of some other speeches, if I have time.

Let me quote from your Stanford speech.

“One can assume that any certain or fundamental rights should
exist in any just society. It does not follow that each of those essen-
tial rights is one that we, as judges, can enforce under the written
Constitution.”

“The due process clause is not a guarantee of every right that
should inhere in an ideal system.”

is that a correct quote?

Judge KENNEDY. That is a correct quote, and I think it is a cor-
rect concept.

ggggaator HumpHrREY. You have not changed your mind since
19867

Judge KENNEDY. No, sir,

Senator HuoMpHREY. “The due process clause is not a guarantee
of every right that should inhere in an ideal system.” So it is not a
blank check?

Judge KENNEDY. Certainly not.

Senator HuMpHREY. How about the ninth amendment?

Judge KENNEDY. Well, as I indicated yesterday, the meaning of
the ninth amendment, and even its purpose, is shrouded in doubt,
and the Court has not, in my view, found it necessary to refer to
that amendment in order to stake out the protections for liberty
and for human rights that it has done so far in its history.

Senator HUMPHREY. Never used the ninth amendment to ground
an opinion——

Judge KeEnNNEDY. Yes. There may be some quarrel with that
statement because of an isolated reference by Mr. Justice Douglas
in the Griswold case, and by the concurring opinion of Mr, Justice
Goldberg in the same case.

Senator Humpurey. Well, if judges—in your opinion—if judges
cannot enforce each of the essential rights which should exist in a
just society, what should the Court do to move us toward a more
ideal system when the political branches fail to act?

Judge KENNEDY. I suppose the Court can cry in protest if it sees
an injustice in a particular case. The law is an ethical profession,
and the law is designed to seek justice.
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And if courts see an injustice being done, I think the cath of our
profession requires us to bring that to the attention of the Con-
gress. On the other hand, judges who are appointed for life cannot
use the judiciary as a platform for their own particular views. So
there is a duality there.

Senator HumMpHREY. What do you mean by “judges bringing that
to the attention of the Congress”?

Judge Kennepy. Well, from time to time, in our opinions we tell
the Congress, please look at this statute and see the way we are
enforcing it. Do you really want us to do this? I think that is quite
a legitimate function of the Court.

1 have said that in some of the RICO cases. Some of my other
colleagues have, too. It is just not at all clear to us that the way we
are enforcing RICO is what Congress really had in mind, but we
are following where the words lead us.

Senator HumpHREY. I want to go back to the ninth amendment.

Yesterday, yvou said it seems to me the Court is treating it as
something of a reserve clause to be held in the event that the
phrase liberty, and the other spacious phrases in the Constitution
appear to be inadequate for the Court’s decision.

You say, it seems to me the Court is treating, has been treating
it as a reserve clause.

Is that your view, that it ought to be treated as a reserve clause,
to be held in the event that the spacious phrases are inadequate to
the matter at hand?

Judge KeENNEDY. My characterization was what I thought the
philosophy of the Court was to date, and I think it is important
that the Court not confront such an ultimate and difficult issue
unless it has to.

A case grounded solely on the ninth amendment requires the
judge to search in the very deep recesses of the law, where I am
not sure there are any answers,

Senator HumpHREY. Well, if I have time, I want to come back to
the ninth amendment and discuss the historical context, the intent
of the authors and the framers, which seems to have been ignored
in some of the discourse in this hearing so far.

Meay 1 ask the Chairman his intent with regard to a second
round.

The Cuairman. We will stay as long as the Senators have ques-
tions.

Senator HumpHREY. Good. Quoting again from your Stanford
speech, Judge, you said: “The unrestrained exercise of judicial au-
thority ought to be recognized for what it is—the raw exercise of
political power.”

“If in fact that is the basis of our decisions, then there is no prin-
cipled justification for our insulation from the political process.”

Why did you feel constrained to raise the subject of unrestrained
exercise of judicial authority in that speech?

Judge KenNEDY. I think there is a concern in society that the
courts sometimes reach results simply because the courts think in
their own view that those results are right, and I think it is ex-
tremely important for judges to remember that they are not politi-
cal officers in black robes.
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On the other hand, I think it is also important for the public to
know the limitations of our own powers. Perhaps the public is,
from time to time, disappointed with the cases that we write.

Perhaps the public thinks that we should reach out to rectify an
injustice, to amend a complaint, to change a lawyer’s theory of the
case, and the constraints of the judicial process simply do not
always allow that.

Senator HumMpPHREY. You speak of the public concern, but your
audience was judges. It was not a public speech, was it? Was it
judges, or lawyers?

Judge KEnNEDY. These were judges from Canada who have a
new constitution.

Senator HumMpHREY. Yes.

Judge KeNNEDY. They had been under a parliamentary system
where the legislative authority is supreme, as have the English
Judges for many, many years, and they were curious to know what
the extent of their authority was.

And I think it fair to say most of them were looking forward to
exercising it, and therefore, I was sounding a note of caution.

Senator HumpHREY. Well, you say the public is concerned that
judges have sometimes overreached. Is Anthony Kennedy con-
cerned that judges have sometimes overreached?

Judge KenNEDY. I think it is always a legitimate concern, and
that we must remind ourselves, constantly, of the limitations on
our authority.

Senator HUMPHREY. But I mean the question in more than the
abstract sense. Is it your view that at times in our history, the Su-
preme Court has overreached, has exercised, rawly exercised politi-
cal power?

Judge KENNEDY. There are a few cases where it is very safe to
say that they did, the Dred Scott case being the paradigmatic ex-
ample of judicial excess.

Senator HUMPHREY. So it is more than an abstract matter. How
about in modern times? Is it your view? This is a modern speech, a
contemporary speech. You felt constrained t0 make a rather strong
statement about abuse of the judicial prerogatives.

I have got to think that it is almost a cri de coeur. Is it?

Judge KENNEDY. I did not really have a list of cases in mind. I
had more in mind an approach, an attitude that I sometimes see
reflected on the bench.

Senator HUMPHREY. An approach and an attitude?

Judge KENNEDY. That I sometimes see reflected on the bench in
my own court.

Senator HUMPHREY. So irrespective of ultimate decisions, you are
concerned at least about an approach and an attitude in certain in-
stances, in contemporary times?

Judge KENNEDY. Yes, and this can affect the decisional course of
the court.

The CrarMan. If T understand the answer to the question the
Senator asked, is that there are no specific cases which you had in
mind when you referred to the unrestricted exercise——

Judge KENNEDY. That is correct. None come immediately to
mind. But that concern always underlies the examination by a
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judge of his own writings, or her own writings, and of the writings
of their colleagues.

It iz something you must constantly be aware of as you are
trying to evaluate the pulls and tugs, and the impulses and the
constraints that come to bear on the decisional process.

Senator HumpHREY This approach and attitude which caused
you to make the statement cautioning against unrestrained exer-
cise of judicial authority, as raw exercise of political power—this
concern about the approach and the attitude that you have seen in
contemporary times, in some cases—is that something that bothers
you, professionally?

Judge KenNEDY. Well, I do not think the judiciary of the United
States, as a whole, has departed from its mandate or its authority,
but I simply think it is a concern that must always remain in the
open, so that judges are aware of the limitations on their authority.

Senator HumpHREY. Moving from general concerns over your
views on judicial restraint to the privacy issue, in your Stanford
speech you noted that Bowers v. Hardwick upheld the Georgia law
which proscribes sodomy, yet you noted the decision did not over-
rule Griswold, the case which announced the right of privacy.

And then you asked, “Are the decisions then in conflict over the
substantive content of the privacy right?”

My first question is, when you speak of decisions, are you speak-
ing of Bowers vis-a-vis Griswold, or are you speakmg of Bowers vis-
a-vis Dudgeon, which the Court, in your opinion——

Judge KENNEDY. Yes. There 1 a case called Dudgeon, decided by
the European Court of Human Rights, under the Convention of
Human Rights, and it reached a result that was absolutely con-
trary to Bowers v. Hardwick, and as I indicated in the speech, the
Supreme Court had enough to wrestle with with its own precedents
without trying to incorporate the European court. But I thought
that it was an interesting exercise to compare the European court
case with the Bowers case.

Senaitor HumMpHREY. | am still not perfectly clear——

Judge KENNEDY. And the angwer is the comparison was between
the Dudgeon case and the Bowers case.

Senator HuMmrrarEy. Well nonetheless, do you see any conflict be-
tween Bowers and Griswold?

Judge KENNEDY. Well, the methodology of the cases, it seems to
me, are noi easy to square, although that is nothing to be particu-
larly upset about. The law accommodates a certain amount of con-
tradiction and duality while it is in a state of growth. Absent a per-
fect society, justice and symmetry are not synonymous.

Senator HuMPHREY. You say there should be a certain amount
of—how did you phrase it a moment ago?—a certain amount of am-
biguity?

. Judge KenNepYy. I think I said duality and tension. I do not
now.

Senator Humrugrey. Well, that seems to contradict what you said
yesterday, when you said that judges are not to make laws, they
are to enforce the laws. This is particularly true with reference to
the Constitution. That judges must be bound by some neutral, de-
finable, measurable standard in their interpretation of the Consti-
tution.
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Are you not contradieting yourself?

Judge KEnnEDY. Well, between the idea and the reality falls the
shadow. We attempt, of course, to have symmetry. We attempt, of
course, to have cases that are all on fours with each other.

To the extent they are not, that indicates that the court has fur-
ther work to do.

Senator HuMmpHREY. | think in the meantime, it strikes me that
in the meantime, while the Court is doing its further work, some
citizens are suffering injustices.

I suppose we cannot hope for perfection in the courts, but I
would certainly hope for objectivity, to the greatest possible extent.

Judge KennEDY. | would agree with that, Senator. I think that is
perhaps the correct resolution—objectivity.

Senator HumpuREY. The problem with judges is that they are
human beings, and that i1s why the theory does not quite work out.

Judge KEnNEDY. Madison said if men were angels we would not
need a Constitution.

Senator HuMpPHREY. Well, I want to discuss your Beller opinion,
not that I want to take up the subject of homogexuality, or discuss
the merits, or the demerits, or the immorality of homosexuality,
but I want to discuss your Beller opinion because there is certain
language in there that worries this Senator.

You said that, quote: “We recognize, as we must, that there is
substantial academic comment which argues that the choice to
engage in homosexual activity is a personal decision that is enti-
tled, at least in some instances, to recognition as a fundamental
right and to full protection as an aspect of the individual’s right to
privacy.”

Why did you feel in writing that, that you must recognize sub-
stantial academic comment? My goodness, you can find academic
comment to justify almost anything. There is just as much, and far
more weighty opinion in centuries of law, and thought, and writ-
ing, which you did not bother to mention in your opinton.

Judge KENNEDY. Well, I had read extensively in preparing for
this opinion, in order to understand the right appreach, and I usu-
allydthink it is fair to the parties to set forth the things that I have
read.

This was the first case involving a challenge to the discharge of
homogexuals from the military, and I spent a great deal of time on
it, and I thought it important for the reader, and for the litigants
to know that I had considered their point of view.

Senator HumpugrEy. Do you find something commanding about
academic opinion versus societal mores, when they differ?

Judge KENNEDY. Well, it is interesting that the legal profession
is the only profession that is intimidated by its initiates. We have
law review articles written by students who are not even lawyers
and they get paid a great deal of attention, I guess that is one
thing that keeps the law vigorous and vital.

But I am not overly persuaded by academic comment. [ frankly
do not have time to read very much of it.

Senator HumpHREY. You referred, likewise, in your Stanford
speech to the responsibility of the political branches, quote, “to de-
termine the attributes of a jusi society.” How much weight, as a
judge, or as a Justice, will you give to the political—the responsibil-
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ity, indeed, the prerogatives of the political branches to determine
the attributes of a just society?

Judge Kennepy, I think it is the prerogative and the respousibil-
ity of the political branch to take the leadership there. As I have
indicated yesterday, I think the political branch has the obligation
to assess each of its actions under the standard of constitutionality,
and I think when the Court confronts an act by a legislature, it
must know, it must recognize that the legislators understood the
Constitution, that they acted deliberately with reference to it, and
the legislature is entitled to a high degree of deference.

This is not just the political system at work. It is the constitu-
tional system at work.

Senator HuMPHREY. Let us turn to criminal law. In your speech
to the Sixth South Pacific Judicial Conference this year, you said,
“Equally disturbing is that Goetz'—referring to the case in New
York of the subway shooting—“Equally disturbing is that Goetz
emerged from the subway incident as a hero in the eyes of a large
portion of the citizenry: the victim who finally fought back. If the
rule of law means that citizens must forego private violence in
return for the State’s promise of protection, then the public ac-
claim with which Goetz's actions were received in some quarters
indicates that the present criminal justice system breeds disrespect
for the rule of law.”

If that is so, must the judiciary share in the responsibility for a
criminal system which breeds disrespect for the rule of law?

Judge KEnNEDY. Absolutely. The judiciary system is responsible
for the immediate supervision and the immediate implementation
of the criminal system. The judiciary has itself made many of the
rules that are binding upon the police, and it is the obligation of
the judiciary to constantly reassess those rules as to their efficacy
and as to their reasonableness.

In this connection, we were talking about violent crime. We were
talking about victims who feel helpless in the wake of crime, and
courts must be very, very conscious of their front-line pogition here.

Senator HumpHREY. Well, did you mean to say in your speech to
the conference that the present criminal justice system breeds dis-
respect for the rule of law? Is that what you were saying?

Judge KENNEDY. I think that it can in some quarters. Everybody
can point the finger to each other, but I think the courts bear a
large responsibility. I know in some States, some States represent-
ed by the members of this committee, there simply are not enough
funds for courts, for law enforcement officials, for correctional fa-
cilities. And it is a tremendous problem.

What we do is take care of society’s failures. We have very little
to do with preventative measures other than the deterrent value
that quick and efficient enforcement of the criminal system brings.

Senator Humpeurey. The courts must share some responsibility in
this present system which breeds, to some extent, disrespect.

Judge KENNEDY. Of course.

Senator HumprHREY. Including the Supreme Court?

Judge KEnNEDY. I would include the Supreme Court, of course.

Senator HumpPHREY. Quoting further from the same speech, “The
significant criminal law decisions of the Warren Court focused on
the relation of the accused to the State and the police as an instru-
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ment of the State. Little or no thought was given to the position of
the victims.”

Why did you choose to criticize the Warren Court in this?

Judge KeEnnEDY. Well, it was that court, of course, which imple-
mented the great changes that we have had in the criminal proce-
dure system, changes which are now really a part of that system. 1
was pointing out the fact that really there has been a lack of
awareness by all parts of the Government of the position of the
vietim.

I had indicated yesterday that victim was a word that I never
even heard in law school, and, frankly, I do not think I heard of it
until the last 6 or 7 years until the Congress of the United States
and commentators brought it to our attention when you passed the
Victims Asgistance Act.

Senator HumpHREY. How much time do I have left?

The CHAIRMAN. You have about 2 minutes, but why don’t you
take more time at this break. We have had you sitting a long time,
Judge. What we are going to do is we will break for the Iuncheon
recesg when Senator Humphrey finishes, which will end the first
round.

But before we leave, I would ask the audience please do not get
up. We have a little business to conduct here, so if you are going to
leave, leave now and not at the end so we cannot hear what we are
about to do. It will take 3 minutes after the Senator from New
Hampshire finishes. At that time, we will break. And if you need
another 5 minutes or so, you go ahead, Senator.

Senator HumparEY. Thank you.

The CHAIRMAN. Is that all right with you, Judge?

Judge KENNEDY. Certainly.

Senator HuMPHREY. I have a speaking engagement off the Hill at
12, so I cannot take too much time. I am sure you will be glad to
hear that, Mr. Chairman.

I want to go back to the ninth amendment, Judge Kennedy. If I
understood some of the questions correctly, some Senators seem to
be trying to get you to say that there are some privacy rights
hiding there in the ninth amendment waiting to come out, come
out, wherever you are. That seems to me to be a very generous
reading of the intent of the authors and ratifiers of the ninth
amendment. Wouldn't you agree?

Would you give us your understanding of the historical intent of
the ninth amendment?

Judge KenneDY. Well, as I have indicated, the intent is really
much in doubt. My view was that Madison wrote it for two reasons.
Well, they are really related. He knew, as did the other framers,
that they were engaged on an enterprise where they occupied the
stage of world history; not just the stage of legal history, but the
stage of world history. These were famous, famous men even by the
standards of a day unaccustomed to celebrities. And he was very,
:f_ery careful to recognize his own fallibilities and his own limita-

ions.

So he first of all wanted to make it clear that the first eight
amendments were not an exhaustive catalogue of all human rights.
Second, he wanted to make it clear that State ratifying conven-
tions, in drafting their own constitutions, could go much further

90-878 0 - 89 - 7




180

than he did. And the ninth amendment was in that sense a recog-
nition of State sovereignty and a recognition of State independence
and a recognition of the role of the States in defining human
rights. That is why it is something of an irony to say that the ninth
amendment can actually be used by a federal court to tell the State
that it cannot do something. But the incorporation doctrine may
lead to that conclusion, and that is the tension,

Senator HumpHREY. May lead to that conclusion.

Judge KenNEDY. May. May lead to that conclusion.

Senator HumpHREY. Well, let me ask you this, finally. I do hope
we will have an opportunity to think about matters further and
agk further guestions of you. Let me just ask you this, finally, with
regard to privacy rights.

What standards are there available to a judge, a Justice in this
case, to determine which private consensual activities are protected
by the Constitution and which are not?

Judge KENNEDY. There are the whole catalogue of considerations
that 1 have indicated, and any short list or even any attempt at an
exhaustive list, I suppose, would take on the attributes of an argu-
ment for one side or the other.

A very abbreviated list of the considerations are the essentials of
the right to human dignity, the injury to the person, the harm to
the person, the anguish to the person, the inability of the person to
manifest his or her own personality, the inability of a person to
obtain his or her own self-fulfillment, the inability of a person to
reach his or her own potential.

On the other hand, the rights of the State are very strong
indeed. There is the deference that the Court owes to the democrat-
ic process, the deference that the Court owes to the legislative proc-
ess, the respect that must be given to the role of the legislature,
which itself is an interpreter of the Constitution, and the respect
that must be given to the legislature because it knows the values of
the people.

Senator HuMPHREY. Those, especially the first category, sound
like very subjective judgments.

Judge KEnnEDY. The task of the judge is to try to find objective
referents for each of those categories.

* Senator Humprerey. Thank you, Mr. Chairman. Thank you,
Judge.

The CHAIRMAN. Thank you.

Let me ask my colleagues who are here, so we can plan the rest
of the day and give Judge Kennedy some notion of how long we
will be asking him to stick arcund today. Can my colleagues who
are here indicate those who would think they would want a full
second round of 30 minutes apiece? Senator Humphrey, Senator
Specter, Senator Hatch?

Senator HatcH. I only have a few questions.

The CuairMaN. Senator Thurmond, are you going to take 30
more minutes?

Senator THURMOND. No, I will not. I may take 5 minutes.

Senator LEanY. I might be able to do it in less, but I think there
is a good possibility of 30 minutes, Joe.

The CHamrmMaN. All right. I am told that Senator Heflin has a
second round and Senator Metzenbaum and Senator Grassley. So
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we are up to at least 5 hours if that is the case. I would hope my
coelleagues might not find it necessary to take the full time.

It would be my intentien, Judge, if we can, to have your testimo-
ny end today. I know that would disappoint you not to be able to
come back tomorrow. But if you will bear with me, with the Chair,
we will try, by accommodating 15-minute breaks every couple
hours, to finish up today. 1 would hope we could finish relatively
early, but maybe as some of the questions are asked in the second
round others will find it unnecessary to pursue, if their line of in-
quiry is the same, their full 3¢ minutes.

What I would like to suggest is that, since we kept you so long,
we not start another round this morning, and that we recess until,
say, a quarter after 1. Well, let us make it 1:30. It will give you an
hour and 45 minutes to get some lunch and be back here.

Judge KENNEDY. Thank you, Senator.

The CHamrMaN. We will start at 1:30 with a second round of
questions, and we will see where that takes us.

The hearing is recessed until 1:30,

[Whereupon, ¢+ 1148 am., the committee recessed, to reconvene
at 1:30 p.m., the same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order,

Judge, the reason for the absence of my colleagues, both the
Democratic and Republican Caucuses are meeting until 2 o'clock,
but we will begin.

Judge KENNEDY. All right, Senator.

The CHAIRMAN. In an effort to see if we can finish today.

And T will repeat this when some additional members are here,
but although I will not limit anyone on the panel to anything less
than 30 minutes, I would like to encourage them to be 20 minutes;
and so at 20 minutes I am going to have that little red light go
off-—go on, I should say, and then we have 10 minutes after. Maybe
that might encourage people to move a little bit more. And 1 will
try to do that, and hopefully not even take the full 20 minutes. At
the very end I may have a few concluding questions.

Judge, you have, as you discussed with Senator Specter this
morning, you have praised dissent in Plessy v. Ferguson, that infa-
mous separate but equal case that Brown overruled, and you
praised Harlan’s dissent.

As I am sure you are aware, Harlan’s dissent in the Plessy case
has been used by some scholars and officeholders alike to reinforce
the notion of a colorblind Constitution; in a way, the idea thai has
been tremendously powerful in impacting upon one of the elements
in the struggle for civil rights in this country, and that is the whole
question of affirmative action.

It also is being used by some to argue that Congress lacks the
authority to take race into account in any context. The Congress
deces not have the right to pass any laws even if our action is de-
signed to improve equal opportunity for a group previocusly dis-
criminated against or to remedy past discrimination.
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When you say that Justice Harlan was correct, do you give his
opinion that kind of meaning, that it proscribes the Congress from
passing any laws to take into account any issue relating to race?

Judge KENNEDY. I recognize the quotation that the Constitution
is colorblind. It was, of course, in the context, as you point out, of a
case in which affirmative action was not before the Court and has
since been used, as an interpretation, to argue against aifirmative
action. I do not think that that is a necessary interpretation of the
opinion,

The CHAmRMAN. Could you tell us whether when you say you
agree with Harlan whether it is your interpretation? What do you
mean when you say you agree with Harlan’s dissent?

Judge KENNEDY. My agreement with Mr. Justice Harlan's dis-
sent is his reasoning as he was applying it to the facts of Plessy v.
Ferguson.

The Cuairman. Can you tell us what your views are on the per-
missibility of Congress engaging in legislative activity that is char-
acterized as affirmative action?

Judge KEnNEDY. The issue has not come before me in a judicial
capacity as a circuit judge, and might well as a Supreme Court Jus-
tice, s0 I would not commit myself on the issue.

I will say that my experience in law school taught me the argu-
ments for the practice.

The CHAIRMAN. I beg you pardon?

Judge KENNEDY. My experience in law school taught me the ar-
guments in favor of affirmative action. Whether or not they would
prevail in a court of law on a constitutional basis is by no means
certain. But, in the law schools, in 1965, one percent of the nation’s
law school student body was black. After 10 years of effort by the
law schools, including the one where I was privileged to teach, to
encourage applicants from the black community, that had risen to
8 percent, an 800 percent increage. I know of no professor in legal
education that does not think that it is highly important that we
have a representative group of black law students in law schools.

It has apparently stayed about that rate, at & percent. 1 will
notice in some of my classes there are not as many blacks as the
year before, and then I will notice it picks up again. So, it is an
area that the law schools, and I am sure other professwnal schools,
are continuing to pay attention to, and I think it is a very 1mp0r—
tant objective on the part of the schools.

I recognize that in the area of State schools there are different
kinds of programs that may present constitutional questions that
have yet to be resolved fully by the Court. As you know, the Court
is still engaged in determining the appropriate rationale and the
appropriate explanation for affirmative action under the Constitu-
tion.

The CrHaIRMAN. I am not sure, quite frankly, how to fairly
pursue the issue further with you without getting into areas that
you might have to decide on. Your answer indicates a sensitivity to
the need to encourage minorities and give them access to all insti-
tutions, in this case law, but I am not sure that it sheds much light
on whether or not the Congress has the right under the Constitu-
tion to pass legislation that in fact requires affirmative action on
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the paft of various institutions over which it has control or indirect
control.

Judge KENNEDY. As you know, the leading case on the subject is
Fullilove v. Klutznik, a Supreme Court case which ratified, validat-
ed an affirmative action program for minority hiring for govern-
ment contracts. That case is quite sweeping in ils reasoning and in
its rationale. But again, this is an area of the law where there is
still much exploration and much explanation to be done on a case-
by-case basis. I am not sure if there is any such case on the docket
of the Supreme Court this term, but I know there are some cases in
the circuits.

The CHAIRMAN. Do you think that voluntary plans by employers,
voluntary affirmative action plans are permissible?

Judge KENNEDY. Yes, and incidentally, I said that I have not
written in this area. Perhaps that was imprecise. Your question
brings to mind one case where we had a unanimous court and I
was the author of the opinion. It was called Bates v. The Pacific
Maritime Association, and the question was whether or not a con-
sent decree, which in a sense is voluntary action, was binding on a
successor employer.

The previous employer had agreed to the terms and conditions of
the consent decree and thereafter sold the enterprise. But the em-
ployee pool was the same, the equipment was the same, and we
held that the consent decree, which required affirmative action for
racial minority hiring, was valid and was binding on the successor.
And you might be able to obtain some insight into my approach in
this area by looking at that case.

The CHAIRMAN. Let me move to a different area of precedent. 1
have been fascinated by your responses to my colleagues on the
role of history in the evolution of the Constitution and the relation-
shi&of the text to the practice and societal values.

d, in your remarks to the ninth circuit, you asked a question
of Paul Brest, the dean of Stanford Law School, that I would like to
put to you, because it bears upon our discussion here and may also
tie this discussion into earlier exchanges you have had with some
of my colleagues.

You noted that the Canadian Constitution is only 5 years old,
and then you asked Dean Brest, and I think 1 am quoting, “What
do you think would be easier, to be a constitutional judge in
Canada or a judge interpreting the Constitution of the United
States? Would it be easier to decide a close question when you es-
sentially are a contemporary of those who frame the document or
does 200 years of history and experience and teaching give us in-
sight the Canadians don’t have?”’ That is the question.

Judge KENNEDY. Paul Brest is a great constitutional scholar and
I wish he had answered the question. He did not.

I thought when I first began teaching constitutional law that
John Marshall was in the finest position of all of us to know what
the Constitution meant, and in part because of my experience in
talking about the Canadian Constitution with the Canadian judges
I have changed that view. I think 200 years of history gives us a
magnificent perspective on what the framers did intend, on what
they did plan, on what they did build, on what they did structure
for this country.
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Holmes said that “A page of history is worth a volume of logic,”
and certainly 200 years of history is not irrelevant, so I think we
are in a better position. The answer is, I think we are in a much
better position.

And the other point is that over time the intentionsg of the fram-
ers are more remote from their particular political concerns and so
they have a certain purity and a certain generality now that they
did not previously.

The CHAIRMAN. I think I will stop there. I will reserve the bal-
ance of my time.

The Senator from South Carolina.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Kennedy, I want to commend you for the astute manner
in which you have answered the questions during this hearing. You
have answered them with credibility and with knowledge. You
have shown the great respect you have for the Constitution of the
United States, which, in my opinion, is the greatest document that
has tlaver been penned by the mind of man for the governing of a
people.

You have shown that you are an independent thinker. In other
words, you will draw your own conclusions after you get the facts.
‘And you have shown a knowledge of the construction of the Consti-
tution and the law, which I think is to be admired by all, and that
it is your desire to construe it for the best interests of the Ameri-
can people.

On the question of issues, you have impressed me as being open-
minded and will give careful consideration. You will follow stare
decisis unless there is some overriding reason why you would act
differently. For instance, in Plessy v. Ferguson the Supreme Court
reversed itself. There may be instances in the future in which they
will reverse themselves, and you would not hesitate to reverse a de-
cision if you felt it was the right thing to do.

You have shown I think that you are not prejudiced and that you
will be fair to all. I have been deeply impressed with your testimo-
ny. And [ am not going to take more time at this point, I think we
can all cut these questions short. I think they have had a chance to
gize you up, and the only conclusion they can reach is you are a
good man and ought to be confirmed.

Judge Kennepy. Thank you very much, Senator.

The CHAlrMAN. You don’t object to that, do you?

Judge KENNEDY. Not at all. T appreciate the Senator’s most gra-
cious remarks.

The CaamMaN. The Senator from Ohio.

Senator METZENBAUM. Judge Kennedy, I have some questions in
the antitrust area, and I know that iz not your special field of ex-
pertise, so I am not going to get into what I call the nitty-gritty of
some of the Court decisions.

Judge Kennepy. Well, I know that it is yours, Senator, so I
would be pleased to learn.

Senator METZENBAUM. Pardon?

. Judge KEnnEDY. | know that it is yours, so I would be pleased to
earn.

Senator MErzENBAUM. Well, I will at least make an overall in-

quiry.
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As you may recall, Judge Bork wrote and testified that manufac-
turers should be able to fix the resale price of their product even
though the Supreme Court has declared such price-fixing per se il-
legal. Letting manufacturers fix the resale price—and what we are
talking about is where the manufacturer tells the retailer that you
must sell at a certain price or else you lose the product—would ac-
tually drive discounters out of business and consumers would be
forced to pay billions of additional doHars.

I am frank to say to you that I consider this a very major issue,
because to me the essence and bulwark of this whole system of free
enterprise is free competitive forces working and being permitted
to work. if manufacturers can say that you can only sell a refriger-
ator or a stove or a set of dishes, or whatever, at a certain price, 1
think that is hurtful not alone to the consumer, but also to the
nation as a whole. I would sort of like to get your views on the sub-
ject as to whether you agree with the current law or with Judge
Bork that manufacturers should have the right to fix resale prices?

Judge KENNEDY. At the outset let me tell you, Senator, that I did
not hear Judge Bork’s testimony on that point and I am simply not
familiar with his views. There is a case on the Supreme Court’s
docket, and I am not sure if it is one that has been argued this
term, in which the question ef whether or not vertical price re-
straints, which is the kind of restraint that vou have described, are
per se violative of the antitrust laws. S0 I should tread very warily
about expressing a view on that case.

Senator METZENBAUM. I am not trying to get you into any specif-
ic cases. [ am more trving to get you into this whole idea of vertical
price restraints and the whole question of freedom of the retailer
who owns the product to be able to sell at such a price as he or she
determines the product should be sold ai.

Judge KENNEDY. I understand. I just wanted to tell you why I am
going to be very guarded in my answer, because it is such a specific
issue that the Supreme Court is now considering.

Generally, | think it is fair to say, and 1 think that the law
should be this, that a per se rule is justified if in almost every event
it has an anticompetitive effect. Only if a particular trade practice
that is challenged is pro-competitive is there a justification for it
when there is a restrictive agreement of the kind you describe. I
izake it that is the starting position for analyzing this kind of prob-

em,

And so the question, I suppose, would be whether or not there
can be any demonstration that vertical price restraints are in any
respect pro-competitive. and it is not clear to me exactly what
showing would be made on that. You can get economists tu testify
on each side of any issve, as you know.

Senator Merzensaum. I am not sure how vertical price re-
straints could ever be shown to be pro-competitive. Almost by defi-
nition, the restraint precludes competition,

Judge KEnNNEDY. That is the question. And, incidentally, by
saying that economists testify on either side of the issue, I do not
mean necessarily to denigrate them. There is just a great deal of
disagreement, and we use experts in lawsuits this way all the time.

Senator MeTZENBAUM. There is a case called the State of Arizona
v. Maricopa County Medical Society. You concurred in an opinion
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that said doctors could fix prices—so long as it was a maximum
rather than a minimum price—without automatically violating the
antitrust laws.

You rejected the State’s argument that the agreement led doc-
tors to charge the maximum, making it legal price-fixing by its
very nature. The Supreme Court reversed, holding 4 to 3 that “the
anticompetitive potential inherent in all price-fixing agreements
justifies their facial invalidation even if procompetitive justifica-
tions are offered for some.”

Could you tell us why or how you concluded that maximum
price-fixing for the doctors should not be per se illegal, and wheth-
er you still feel that same way today despite the Supreme Court’s
reversal of your opinion in Maricopa?

Judge KENNEDY. I thought it was a close case then, and I am
quite willing to accept the Supreme Court’s decision, although all
of us were disappointed that there was not a majority in the Su-
preme Court—there were only four votes—because the district
courts and the circuit courts need guidance and we wanted the Su-
preme Court to set the rule.

My concern there was that I wanted a record. I wanted the case
to go to trial. It simply wasn’t clear to me from what I know as a
judge, from what I am capable of understanding as a judge, that
arrangements for health care services which use a pool of doctors
and which allow the patient to choose the particular doctor are in
alll respects necessarily anti-competitive if they use a price sched-
ule.

Senator METZENBAUM. If they what?

Judge KENNEDY. The issue, as I understood it, as framed by the
plaintiffs, who were challenging the scheme, was whether allowing
a health plan, where you have a choice of physicians and the physi-
cians have a schedule that they agree upon, is necessarily anti-com-
petitive. I simply saw no body of doctrine or learning or experience
in the courts that would justify my coming to the conclusion that
in all cases that must be anti-competitive.

The health care field is sufficiently volatile and dynamic, and the
cost problems in the health care field are so well understood that 1
thought that the courts could benefit from a trial where we could
have experts testify one way or the other and then evaluate the
record. It did not seem to me that the rules for fixing the prices of
retail goods necessarily applied to the medical profession, which
was attempting to provide this kind of group service.

And the Supreme Court said, in the 4-t0-3 opinion, that that was
incorrect—that a horizontal price schedule is a horizontal price re-
straint, and that it is per se illegal.

I recognize the utility of per se rules. Because if you have a rule
of reason trial, which is usually at the other end of the spectrum, it
is a global sort of judgment. It is a very expensive suit to try. The
plaintiff has to go through an elaborate and costly trial, and, when
the trial is over you often do not learn a lot. That is the argument
against the rule of reason and the argument for per se rules.

My concern was that in the health field—we knew so little about
it that we should have a trial on the merits. But the Supreme
Court disagreed, and I understand why.
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Senator METZENBAUM. While you haven’t written a great many
antitrust opinions, you appear to have written enough to have a
working knowledge of antitrust laws and, undoubtedly, as so far in-
dicated in this last few minutes, some views on it.

I raige the subject not only because it matters a great deal to me,
which really is totally unimportant, but because the Supreme
Court, as you know, makes a great deal of law in this area. There
will be more law made by the Supreme Court with respect to anti-
trust issues than in almost any other field.

Some have felt free to substitute their own views for those of
Congress in applying the antitrust laws. Now, there is no question
the antitrust statutes are admittedly general and Congress’ intent
in enacting them is not all that clear.

Give me your thoughts, if you will, as to what you think Con-
gress had uppermost in its mind when it enacted the Sherman and
Clayton Acts, our basic antitrust statutes, and what are your views
on the obligations of the Court to ascertain and enforce congres-
sional intent in this area?

Judge KENNEDY. Well, the Sherman Antitrust Acts and the Clay-
ton Acts were passed in an era when corporate acquisitions and
mergers were proceeding at a tremendous rate. In the period, I
think, from 1900 to 1930, over 7,000 small firms, each with a cap-
ital of over $100,000, simply disappeared. The concern was, in the
acquisitions and merger field, that the capitalistic system simply
could not work if there was not an opportunity for small and
medium-sized businesses to invest capital, to have resources and
talent in localities throughout the country, and to have some pro-
tection against being acquired by competitors and by large con-
glomerates. This particularly happened in the utility area.

Unfortunately, what happened was that the Supreme Court, in
the E.C. Knight case, gave a restrictive interpretation under the
Commerce Clause to the reach of the Sherman Act, and at the
same time they were willing to enforce agreements against price
restraints, and the two in combination accelerated this merger
pace. And it was only when the Supreme Court changed its rules
under the Commerce Clause that antitrust enforcement became a
reality in the merger field.

So I think it is necessary to go back to that intent of Congress
and to recognize that it is a central part of our national policy to
have a capitalistic system which is free, which is open.

So far as the consumer is concerned, the consumer is protected
by aggressive price competition, and the antiirust laws make it
very clear that price-fixing is improper and illegal. As you know, in
some cases violations of the antitrust laws can be criminal, and in
those cases I think the criminal law should be vigorously enforced.
A pricefixing agreement that is unlawful can cause great damage
and great injury, just as much as a bank embezzler can, and I am
in favor of strict enforcement of the criminal laws when there is a
violation.

Senator METZENBAUM. Some have argued, Judge Kennedy, that
mergers are a good thing even if they leave only two or three firms
in the market. Would you go that far? And what would be your
standards, generally speaking, for judging mergers?
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Judge KENNEDY. I am not an economist and I would want to hear
the arguments in the particular case before 1 ventured anything
that I think would be of very much substance or help to you, Sena-
tor. I would want to look at the facts in the particular case.

Senator MetzenBaum. Well, let me ask you this. Some have
argued, and I think it is fair to say that they are conservative anti-
trust thinkers, that only economic efficiency matters in antitrust
analysis; that is, a merger or a monopoly is good if its efficient
even if the net result or the bottom line is that it raises prices or
hurt the consumer.

Others, and I include myself in this group, believe Congress want
our judges to congider other things as well, things like unfair ex-
ploitation of consumers, excess concentrations of corporate power,
and the effect on small businesspeople.

Where would you come out on this debate—not on any case, but
on this whole question of economic efficiency, which is on one side
of the issue, versus the questions of unfair exploitation of consum-
ers, excess concentration of corporate power, and negative effects
gnbsm%ll business? Where would you want to place yourself in that

ebate?

Judge KENNEDY. Well, I would not want to do that because I
really do not have a fixed position. I think my earlier answer indi-
cates to you that I would be as sensitive to and most interested in
those arguments that indicated that economic efficiency was not
the sole controlling determinant.

Senator METZENBAUM. So that you, are you saying that those
who would maintain that economic efficiency is not the sole deter-
minant would have the burden of proof to convince you that nega-
tive consumer impact, or loss of competition, or excess concentra-
tion of corporate power, outweigh or negate the efficiencies. Are
you saying that the scale starts off being weighted in favor of eco-
n}c:mj)c efficiency unless you can prove the contrary? Are you saying
that?

Judge KENNEPY. 1 think that any person who argues for a simple
conclusive formula always has the burden of proof to demonstrate
to me that it is correct.

Senator MeTzENBAUM. Well, you could say that factors relating
to unfair exploitation of consumers, or excess concentration of cor-
porate power, or effect on small business tie in with previous deci-
sions of the Supreme Court, and that those who claim that econom-
ic efficiency is the only thing that matters should have the burden
of proof. It is really a question of which comes first, the chicken or
the egg. But let us assume that neither comes firgt, that both are
evenly on the scale. And I am saying where does Judge Kennedy
come down, without addressing yourself to any particular cases or
any particular issues pending before the Court.

1 think this is a fundamental concept of antitrust law. I honestly
believe that we are entitled to something further on your thinking
on the subject than we have so far.

Judge KENNEDY. I just do not want to tell you that there has
been a ot of thinking on my part when there has not been, Sena-
tor. To the extent that the precedents say that economic efficiency
is not the sole determinant—and that is the way I understand most
of the precedents in the area—the burden of proof would be on the
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person who wishes to change that doctrine and change that ap-
proach.

Senator METzENBAUM. I think it is fair to say that this is not a
field in which you have been that much involved. I would like to
leave you with the concerns of this Senator that the antitrust laws
are not liberal laws, they are not conservative laws. They came
into being with Republican sponsorship, a Senator from my own
State, John Sherman. And that when you have those cases before
you I would hope that you would think seriously not just about the
impact upon the consumer, not just about the impact upon the bu-
sinessperson, not just about the impact of those employees who
may or may not be forced out of work by reason of corporate merg-
ers, but that you think about the overall impact upon the economic
system, the free enterprise system, and recognize that our antitrust
laws have served us well over a period of many years in protecting
free competition in this country with many of the attendant bene-
fits that have resulted in the system.

Judge KeEnNEDY. That is an eminently persuasive statement of
the antitrust laws, which commends itself to me, Senator.

Senator MeETzENBAUM. Thank you very much, Judge Kennedy.

Thank you, Mr. Chairman.

The CaairMAN. Senator Hatch.

Senator HarcH. Thank you, Senator.

Judge, I want to compliment you for the candid way you have
answered these questions, and I think you have enlightened us in
many ways.

Judge KENNEDY. Thank you, Senator.

Senator HatcH. ! just have a few questions I would like to go
over with you that I think need to be brought cut and may be help-
ful to everybody concerned, and certainly in this bicentennial tim::
of the Constitution.

I would like to point out there is much value in a unanimous
Court. When the Court is unanimous, it tends to put an end to fur-
ther debate about the merits of any particular decision or issue. Su-
preme Court historians have recounted how Justice Burger labored
diligently to get a unanimous Court in the U.S. v. Nixon case con-
cerning executive privilege during the Watergate era.

Similarly, historians report that Chief Justice Warren worked
prodigiously to get a unanimous decision in Brown v. Board of
Education. You are sworn te uphold the Constitution and we would
want you to do nothing else. But there might be times when una-
nimity on a ruling is more important than vour own dissenting
view.

Now, how would you weigh the merits of such a case, and what
factors would cause you to submerge your own views in deference
to the need for a unanimous opinion?

Judge KENNEDY. We have confronted that on our own court, Sen-
ator, and it is a difficult problem. But I think, as you have indicat-
ed, that it is also a very important one. In some cases on the court
in the ninth circuit you can not always tell really how long an
author of an opinion has had a case because sometimes when a
panel is in disagreement, one of us will say, well, why don’t you let
me try writing the opinion and I will see if I can solidify our view.
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And the two polar tensions here are, on the one hand, the duty
of the judge to speak his or her conscience and not to compremise
his or her views. Judiciai decisions are not a log-roiling or a trad-
ing exercise. That is inappropriate. And, on the other hand, there
is the institutional need to provide guidance, to provide uniformity,
to have a statement of rules that all of the court agrees on. And I
think that the Supreme Court functions much better if it has fewer
fragmented opinions. Fragmentied opiniotis are terribly difficult for
all of us to work with.

I recognize that these are the toughest issues there are, and so
views will differ. On the other hand, I think it is the duty of the
judge to submerge his or her own ego, to accept the fact that his or
her colleagues, too, have much wisdom and have great dedication
to the law. Sometimes I have concurred in opinions simply because
I did not think the majority had it right, but I can not say that
those have added a great deal to the volume of the law. I think
there is much in what you suggest, to commend judges to try to
concur in other judges’ opinions.

Senator HarcH. There is much to that. There is the other side of
the coin, too, and, you know, I want to give some thought to that as
well. I am speaking about the need to stand courageously alone on
matters of principle. Plessy v. Ferguson was a perfect illustration of
that where Justice Harlan, you know, a single Justice, decided that
this separate but equal doctrine established by that case was
wrong. And, frankly, he issued a remarkable dissent reminding the
Nation that the Constitution ought to be “colorblind.”

Now, what factors are going to enter into your decision to stand
alone as a sole dissenter? -

Judge KENNEDY. Holmes and Brandeis were also known for their
rreat dissents. You must stand alone. You may be vox clamatis in
deserto, a voice crying in the wilderness, even though it is a lonely
and difficult position. Judging is a lonely and difficult position.
This is a very lonely job, Senator.

The Federal system has its own isolation that it imposes on the
judges. Within your own chambers, within your own thought proc-
esses, you wrestle to come to the right result. If you think there is
a matter of legal principle that has been ignored, if you think there
is a matter of principle that affects constitutional rule, if you think
there is a principle that affects the judgment in the case, you must
state bthat principle, regardless of how embarrassing or awkward it
may be. _

Senator HAaTcH. One final pomt concerning the changing style of
the Supreme Court, more than the substance of its rulings, and
that is this. In recent years the Court’s opinions have become far
more complex. Plurality opinions have muliiplied. I think you have
noticed it, I have noticed it. Hardly any opinion is issued without
an accompanying flurry of concurring and dissenting viewpoints.

On the one hand, as we have discussed, this is an important part
of the process because arguments are preserved for the future and
develop more deliberately as the legal and political communities
respond to an unresolved mosaic of opinions on any particular
single issue.

Yet again, when the Court issues an opinion which nods to both
sides of an issue, or which includes a five-pronged analysis of com-
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plex factors, what the Court has actually done, in my opinion, is
abdicate, instead of giving clear guidance as it could do. And by ab-
dicating it thus leaves up to the lower courts to give various kinds
of emphasis to various parts of the mosaic which is wrong.

Now what can be done to get shorter, more succinct and clear
guidance in some of the Court’s opinions?

Judge Kennepy. Well, I think, Senator, that Justices simply
must be conscious of the duties that they have to the public, the
duties they have to the lower courts, the duties they have to the
bar—to give opiniong that are clear, workable, pragmatic, under-
standable, and well-founded in the Constitution. More than that I
cannot say, other than that judges also must be careful about dis-
tinguishing between a matter of principle and a matter that really
_is dear to their own ego.

Senator HATCH. I see you as a person, with your experience both
ag an eminent lawyer, as a person who has worked as a lobbyist, as
- a person who might have a great deal of ability on that Court to
bring about consensus, and to help bring unanimity in those cases
where it should be, and I also see you as a person who is willing to
stand up for principle, even if you are the sole dissenter, which is
an enviable position as well. So I just wanted to point this out, be-
cause a lot of people do not give enough thought to those various
aspects of Supreme Court practice.

Judge KENNEDY. I agree that that is a very valuable characteris-
tic in a Justice.

Senator HatcH. Thank you. Let me shift ground just for a
minute. I do not want to keep you too long, so I will only take a
few more minutes.

But earlier, you were engaged by one of my colleagues in a dis-
cussion about original intent. Now because there has been a great
deal of concern and confusion about what is meant by original
intent, I thought that maybe we could just return for a moment to
that particular issue.

In the first place, I prefer the term original meaning to original
intent, because original intent sounds like it refers to the subjec-
tive intent of the legislators who wrote the Constitution, or its
amendments, or in the case of other legislation, the Congress and
State legislatures who wrote the legislation or amendments that
were passed.

When you use the term “original intent,” I presume that you are
in reality discussing the objective inteni of the framers as ex-
pressed in the words of the Constitution.

Would that be a fair characterization?

Judge KENNEDY. Yes, and I am glad that you brought the subject
up. I think there is a progression, in at least three stages. There is
original intent in the sense of what they actually thought.

Senator Haten. Right.

Judge KennEDY. There is original intent in the sense of what
they might have thought if they had thought about the problem. I
do not think either of those are helpful.

There is the final term of original intent in the sense of what
were the legal consequences of their acts, and you call that the
original meaning.

Senator HatcH, Right.
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Judge KENNEDY. ] accept that as a good description. We often say
intent because we think of legislative intent, and in this respect,
we mean legislative meaning as well.

Your actions have an institutional meaning. One of you may vote
for a statute for one reason, and another for another reason, but
the courts find an institutional meaning there and give it effect.

Senator HaTcH, Well, I appreciate that. Our fundamental law is
the text of the Constitution as written, not the subjective intent of
individuals long since dead.

Specifically, you were asked if statements by the Members of the
39th Congress acknowledging segregated schools meant that the
14th amendment permitted a separate but equal reading, and I
think you were absolutely correct in saying that the text of the
14th amendment outlaws separate but equal, regardless of the
statements or subjective intents of some of its authors, and I appre-
ciated that.

In fact this example clarifies my thinking for using the term
original meaning instead of original intent. Often, the framers
write inte the Constitution a rule which they themselves cannot
live by. I think the 39th Congress was a perfect illustration of that.
They never did completely live up to the aspirations that they in-
cluded in the Constitution in the 14th amendment, but we should
live by the words of the Constitution, not by the subjective intent
or the practices of its authors.

In a similer vein, the framers could not anticipate the age of
electronics, but they stated in the fourth amendment, that Ameri-
cans should not be subject to unreasonable searches and seizures.

And so the words and the principles of the fourth amendment
govern situations beyond the subjective imaginings of the actual
authors back in 1789,

Now do you agree that there are real dangers in relying too
heavily on the subjective intent of the framers of legislation, or, in
this case, the Constitution?

Judge KENNEDY. Yes. We always have to keep in mind the object
for which we are making the inquiry, and the object for which we
are making inquiry is to determine the objective, the institutional
intent, or the original meaning, as you say, of the document. That
is our ultimate objective.

Senator HatcH. Well, we hear criticism sometimes of original
intent, or original meaning analysis, and these critics say that
intent governs, or, they really ask the question, whose intent is the
important intent? In this case, the authors’, the ratifiers’, the state-
ments made contemporaneously with, the statements that were not
fully recorded?

That again, it seems to me, to confuse subjective intent with
original meaning. And so I would ask you, in your opinion, whose
intent does govern, or whose meaning does govern?

Judge KENNEDY. It is the public acts of the framers—what they
said, the legal consequences of what they did, as you point out and
suggest by your phrase, not their subjective motivations.

Senator HatcH. That is good. Well, let me just say this: that we
could go on and on on this principle, and 1 think it is a pretty im-
portant principle, and one that we really do not discuss enough,
and one that I think is very much mixed up.
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I think many members of this panel misconstrued Judge Bork’s
approach towards original intent, as though it was some sort of a
Neanderthal approach to just a literal interpretation of the Consti-
tution, when in fact it was far more complex and far more difficult
than that.

Let me just say the cases may evolve, circumstances may change,
doctrines may change, applications of the Constitution may evolve,
but the Constitution itself does not evolve unless the people actual-
ly amend it. Do you agree with that?

Judge KenNEDY. Yes.

Senator Harcu. That is all I have, Mr. Chairman. Thank vou for
the time. Thank you.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you very much, Mr. Chairman.

We reviewed, Judge Kennedy, yesterday, some of your decisions
on the handicapped, and on fair housing; and we exchanged views
about whether the decisions you had made were particularly
narrow.

We talked a little bit about the guestion of sensitivity on cases
affecting minorities’ rights, women’'s rights in the clubs issue,
where you had been involved and participated in club activities,
and then eventualiy resigned.

I do not want to get back into the facts on those, but I want to
get back into related subjects in terins of you, if you are confirmed
and because a Supreme Couri Justice, whethe:r tnose. who are
either left out, or left behind in the system, can roally look to you
as a person that is going to be applying equal justice under law,

And there are some concerns that have heen expressed through
the course of these hearings, and 1 want to have an opportunity to
hear you out {urther on some of these issues.

I come back to one of the cases that was brought up earlier
today, and that is the Aranda case.

Judge KENNEDY. Yes, sir.

Senator KEnNepy. We discussed that earlier iu the day, and 1
just want to review, briefly, the evidence in that particular case.
You are familiar with it.

~Ten of the fifteen polling places in the city were in the homes
of whites living in & predominantly white section of town.

—Although Mexican-Americans constituted 49 percent of the
city’s population, and 28 percent of the registered voters, only
three Hispanics had been elected to the city council mn 61 years.

—During a voter-registration drive conducted by the Mexican-
American community, the city clerk issued statements alleging ir-
regularities, and the mayor issued a press release charging that un-
named activists were trying to take control of the city government.

—In the preceding election there was evidence of harassment of
Mexican-American poll-watchers by the city police.

—And Mexican-Americans were significantly under-represented
in the ranks of election inspectors and judges, the membership of
city commissions, and the ranks of city employees.

Now, the lower court indicated that they did not find that there
was any violation of the law. It was appealed to ycu. You wrote a
separate opinion, and I believe in the exchange earlier today, you
had indicated that even if there had been a finding that all of these
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facts had been true, that you did not believe that that would justify
the kind of relief that was requested by the petitioners, which
would have been a change in the whole citywide election process.

Am I correct up to this point?

Judge KENnNEDY. I think that is correct. Yes, sir.

Senator KeNNEDY. I am not trying to fly-speck you on this, but 1
want to get to the substance of my concerns.

Judge KENNEDY. I think that is a fair beginning.

Senator KENNEDY. The concern that I would have, and I would
think most of those Hispanics would have, is that discrimination
today, whether it applies to women or minorities, does not appear
on signboards. It is often hidden, and, given, if all of these facts
were true, that there had been harassment of the poll workers,
that there had been the conscious positioning of those polls in
white homes that perhaps did not include Hispanics—given the
record—if there had been the haragsment of the Mexican-American
poll-watchers, why wouldn’t you believe that it would have been
wise to let the jury, or judge hear out the facts on that, to make a
judgment on whether that whole election process and system was
sufficiently corrupt and sufficiently discriminatory, so that {he
kind of relief that the petitioner wanted might be justified?

Judge KENNEDY. In that case, I thought an adequate showing
had been made to survive a summary judgment motion. I said that
to conclude, “That plaintiff’s evidence could not justify striking
down the at-large election system, does not, in my view, necessarily
mean that the fPlaintiffs may not be entitled to some relief. For ex-
ample, plaintiff's statistics regarding placement of polling places in
private homes’'—this is a very long paragraph.

Senator KennNEDY. Right. The point is, don’t you think if you
heard, or that a jury heard, the testimony with these kinds of seri-
ous allegations about poll-watchers being harassed, and about ir-
regularities by the city clerks, other kinds of these types of activi-
ties which obviously, if they are true, and you say even if they are
true, might indicate that the whole system, the whole system
within that community is sufficiently tainted, that the opportunity
for a true election would be virtually impossible? Don’t you think if
a jury heard and listened to those witnesses that made those alle-
gations, and heard their cross-examinations, given the significance
and the importance of discrimination that exists in my own com-
munity, in the City of Boston, and in other parts of our country—
did you ever think for a moment that we really ought to try to
hear that out, or send it back and et a jury or a judge find out how
invidious this really is, before we deny, effectively, these petition-
ers their day in court?

Judge KENNEDY. Yes, it would be a judge in this case, and 1
thought that the action did justify further pursuit in the courts. I
have indicated that I thought that a complaint would lie for these
actions.

I did think, Senator, that because of the insistence of the plain-
tiffs that they wanted only the at-large election remedy, that a
judge could not reascnably conclude that the at-large remedy—or
pardon me—that the maintenance of the at-large system was inten-
tionally caused, because I did not think that the evidence support-
ed that inference.
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I did not think that inference could be drawn. Now, if you want
to hypothesize, saying that because of this injury there should have
been a remedy of district elections, then that is another point, and
under the 1982 amendments to the Voting Act, I think that may
very well be the case.

Senator KENnneEDY. Well, it was because we went into an effects
test. But we do not want to leave the record to suggest that you
remanded for further proceedings. You affirmed the earlier deci-
sion. You could have remanded for further proceedings which——

Judge KENNEDY. Well, I was a single judge. I did not have the
dispositive power over the judgment.

Senator KENNEDY. Let me go into, again, this question about a
different type of discrimination. We talked about it, briefly, yester-
day, and that is the whole question of stigmatization and invidious
discrimination, particularly with regards to women in our society.

And we addressed that issue as it related to your former club
memberships, and I do not want to go back over that ground. But I
want to get back to what you think is necessary in terms of finding
invidious forms of discrimination, again against a background
where we have seen, with regards to women and minorities, that
issues of discrimination are now much more gophisticated.

They certainly have become s0 in recent times, and I think the
American people understand that. Now as a practical matter,
blacks were excluded from the Olympic Club because of their race,
or sex, and during our discussion yesterday, you agreed that it is
stigmatizing for a woman to be excluded from a club where busi-
ness is conducted.

In fact you said it is “almost Dickensian” and inappropriate, hut,
at the same time you indicated that in your view—and I quote:
“None of these clubs practiced invidious discrimination.”

Now the Bar Association, in its commentary, does not require
that there actually is an evil intent, in its restrictions of member-
ship in various clubs. And I am just wondering whether you think
that there can be invidious discrimination—without trying to reach
back into the mind of the particular drafters of a statute, or by-
law, or regulation—whether the effects of that type of a by-law, or
regulation or statute effectively can discriminate invidiously, or
whether you find that you have to go back to the mindset of the
individgal who either voted for or drafted that particular by-law or
statute?

Judge KenNnEDY. Invidious is the term that the ABA used, and it
is the term that the Judicial Ethics Committee uses as well.

It is not a term that so far as I know has a meaning that has
been explored in the case law, and therefore, it is somewhat impre-
cise. I think that the dictionary definition would be evil or hostile.

Senator KENNEDY. I have got it here. I do not want to be spend-
ing the time on it, but you know the point I am driving at.

Judge KENNEDY. The law in torts says that you can be charged
with the natural consequences of your own acts. It is clear, to me,
that if a discriminatory barrier exists for too long, if it is visible, if
it is hurtful, and if it is condoned, that the person who condones it
can be charged with invidious diserimination. I would concede that.

Senator KENNEDY. I think I will leave that there.
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Let me go on to another area, if I could, that involves both the
availability and the sensitivity and the usefulness of statutes and
laws to correct wrongs. What I am talking now is access to the
courts.

I am sure all of us understand the importance of having our day
in court. It is part of our national heritage, but courts are especial-
ly important for those that lack the financial resources and the
skills to be able to protect their rights. So as you know, class ac-
tions are often a means used by large groups of victims to pool
their resources and bring a lawsuit for the benefit of all the mem-
bers of the class. It may be women, it may be blacks, it may be
senior citizens in terms of Social Security, which we saw reflected
during previous nominations.

In a decision in 1982, in the Pavlak v. Church case, you held that
the fact that a motion to certify a class action was pending did not
stop the clock from running on the statute of limitations on the
claims of members of the class. The approach you took would se-
verely undercut the usefulness of the class actions because each
vietim, effectively, would have to file intervention papers in the
class action in order to protect his or her rights if the courts denied
the motion to certify the class.

So in the hypothetical employment discrimination suit I referred
to, every person who was discriminated against would have to file
intervention papers. They, in effect, would have to get a lawyer
and file in case the court decided not to treat the case as a class
action.

Now, the Supreme Court in 1983 vacated your decision because
in two cases that year the Supreme Court unanimously rejected
the view you expressed.

Would you address the concern that your decision in the Paviak
case reflects a very technical and narrow view in terms of the
access to the courts to American people, who may be poor or handi-
capped?

Judge KEnnEeDY. To begin with, you have to remember that the
class action failed there. So the question is whether a person who
has an individual injury can sue.

Senator Kexnepy. That is right.

Judge KENNEDY. And the Supreme Court decision does make it
easier for those persons who are injured to file an individual suit
after the class has failed,

Senator KEnNEDY. Right.

Judge KENNEDY. Our concern was that by the pendency of the
class action, of course, the defendant has an open-ended contingent
liability, and there is some interest in terminating those contingen-
cies and in encouraging pecple with individual claims to come for-
ward so the defendant knows what it has to defend against.

Senator KENNEDY. Sure.

Judge KeNNEDY. And in this case, the plaintiff did not seek to
intervene even after the court gave leave to intervene. The court
gave leave to intervene at the conclusion of the class action, and
the plaintiff did net. That was our rationale for saying that the
statute has run. I certainly do think it is a close case, and I am
quite willing to accept the decision of the Supreme Court. I forget
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where the other circuits were on that point. I think we followed
the decision of the second circuit, but I am not sure.

Senator KeNNEDY. This is with regards to whether you have got
individuals who have a grievance, and they are trying to find out if
there is going to be certification of a class action.

Judge KENNEDY. Yes.

Senator KENNEDY. That reguest or certification can be denied for
any number of reasons—the size of the class dissimilar interest,
any number of different reasons for which a class action, as I un-
derstand, can be dismissed. And we are talking about the statute of
limitations, for example, that in some instances are not 7 years,
but 60 or 90 days. Fair housing is 120 days. So we are talking about
a relatively short period of time in areas, particularly in the area
of housing, where there are some very serious, egregious situations
?nd where this may have a significant effect. I hear your reasons

or it. .

Let me ask whether these narrow rules really effectively have a
booby-trapping effect on individuals. Just again on the issues of the
statute of limitations, in Koucky v. Department of Navy in 1987,
you affirmed a lower court decision dismissing a handicap discrimi-
nation claim against the Navy on statute of limitation grounds be-
cause the complaint, that was filed on time, named only the De-
bparltment of the Navy, not the Secretary of the Navy, as required

y law.

Similarly, in Allen v. Veterans Administration, you affirmed a
district court order dismissing a suit on statute of limitation
grounds because the papers, filed on time, named the Veterans Ad-
ministration, rather than the United States, as the defendant.

What I am looking for is some assurance that these and other
cases do not reflect any predisposition on your part to look for
ways to keep worthy cases out of court.

Judge KENNEDY. They do not. If you will look at our opinion in
Lynn v. Western Gillette, I am tempted to say, you will see that I
was quite capable of giving a generous interpretation to a statute
of limitation in a Civil Rights Act case.

The claims cases you mentioned against the Government are
ones where I wish the Congress would pass just a little bill——

Senator KENNEDY. That is asking a lot.

Judge KENNEDY [continuing]. To clean up the statute of limita-
tions law. I could write it for you on the back of an envelope during
a recess. We have been pleading with the Congress for years to give
attention to this, to what we consider to be as the law of our cir-
cuit—the mandatory rule that you have to serve two different
people. It is a trap. There is no question it is a trap. It is also, Sena-
tor, the law.

Senator KENNEDY. Well, I thank you. I would be interested in
your recommendations on it, and 1 know that the time is flowing
down. But at least in these cases affecting minorities, affecting the
handicapped, affecting access and discrimination, we welcome your
response. I think the real question that certainly members hear
across the country, which is the most important aspect, people
want to know whether—not only as a nominee, but should you be
confirmed—whether you are going to live by those four words that
are above the Supreme Court, which you know so well, and that is
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“Equal Justice Under Law”; and whether they are going to feel,
particularly those that have been left out and left behind, that in
Justice Kennedy they are going to have somecne that will not be
looking for the technicalities and the narrow and crabbed or
pinched view of a particular statute, but a justice who is going to
be sensitive to the basic reasons for why that statute was passed.

That is something that we will be making judgment on. I do not
know whether you care to comment.

Judge Kenngpy. Well, thank you, Senator. I think it is an impor-
tant part of the advise and consent process that you make the
judge aware of your own deep feelings and sensitivities. I would say
that if I am appointed to the Supreme Court and I do not fully
meet the great proclamation that stands over its podium, that I
would consider that my career has not been a success.

Senator Kennepy. Thank you very much, Mr. Chairman.

The CrHamrMAN. Thank you.

The Senator from Wyoming, Senator Simpson.

Senator StmpsonN. Thank you, Mr. Chairman. First, Mr. Chair-
man, let me say that yestergay I mentioned—and I want this very
important matter to be heard—a group called the National
Women’s Law Center as a group who had spoken out against Judge
Bork on issues of discrimination hased upon sex, and that they had
no men in their organization. That was incorrect and in error and
unfortunate. The group was not the National Women’s Law
Center, which is a Washington, D.C.-based group. My confusion was
occasioned by the fact that one lady named Marsha D. Greenberger
is the managing attorney of the National Women’s Law Center and
a member of their boar({. She is also a member-ai-large and on the
letterhead of a group called the Federation of Women Lawyers Ju-
dicial Screening Panel, which is a Washington organization. My
confusion was caused by that dual membership of this lady attor-
ney on that National Women’s Law Center and this Federation of
Women Lawyers dJudicial Screening Panel. This group, the
Women's Law Center, did object to Bork, in fact, in a letter they
stated that they had never before ever taken a position on a judi-
cial nomination, but because of the extreme nature of Judge Bork’s
legal views and the dramatic effect on the rights of women, the
center felt compelled to take that step.

But what I was referring to was the letter of the Federation of
Women Lawyers with regard to Judge Sentelle where they were
objecting to his being a member of the Masons because if was a
male organization. I was saying there is the true irony because the
letterhead of that group does not contain the name of any male.

Now, befere sinking deeper into the morass there, I do indeed
owe an apology to the National Women's Law Center. The remarks
I made with regard to the Federation of Women Lawyers Judicial
Screening Panel I would leave on the record, but 1 certainly want
to apologize to the National Women's Law Center as an error on
my part. I would like to clear that record, and especially to Marsha
D. Greenberger. And my apology, surely due, is certainly hereby
expressed, and I earnestly hope accepted.

With that, I shall move on.

Mr. Chairman, you know, regardless of what we say, sometimes
the needle does get stuck here, and we have reviewed old ground,



199

the things we reviewed in the previous nomination: unenumerated
rights, framers’ intent, ninth amendment, rights of privacy, prece-
dent, States’ rights, antitrust, civil rights, freedom of press, speech,
criminal law, equal protection, race and gender, gender discrimina-
tion, Establishment Clause, death penalty, congressional standing,
judicial restraint, voting rights. The only one I do not remember
was comparable worth. But we have, indeed, plowed old ground.

The CHAIRMAN. Sounds like the Constitution, Senator.

Senator SimpsoN. It does. Should be. Lively little place in here.
But let us keep the record quite clear that we have all dabbled in
juel;t what we dabbled in before, and will again because that is our
role.

So yesterday there was an interesting discussion on criminal
matters. It did not come up as much in the previous hearings, but
there were guestions about imposing strict sentences on convicted
criminals. I remember some of your comments on that. A tough
one always for a judge. I know in my practice when the trial was
ended and the sentence awaited, and the jury, having concluded
their deliberations or a non-jury case, the sentencing was always
the troublesome part for the judge. You know, those are the ones,
as they say, that keep you up at night.

But, anyway, you referred to that. We have just grappled with
technical amendments to the sentencing guidelines legislation
which established uniform sentencing for criminals across the
United States. That was somewhat controversial. Senators Thur-
mond and Kennedy worked many years on the criminal law, sen-
tencing guidelines, those things. The sentencing guidelines were de-
signed, or at least we believe that they will work to bring uniformi-
ty in the sentencing of white collar criminals—white collar crime,
more specifically-—one that was tough to get at.

There is a widespread public perception in society that white
collar crime does not receive the same degree of strict sentencing
which other crimes receive. I would appreciate having your com-
ments on the importance of sentencing 1n the area of white collar
crime as it is in this country today.

Judge KENNEDY. White collar crime, as I have indicated in the
initial exchange with Senator Metzenbaum, is, I think, an unfortu-
nate term. It sounds as if it is a clean crime, which is, of course, a
contradiction in terms. White collar crime can rob people of mil-
lions of dollars just as effectively as a person with a gun. I know
bank officers who have congratulated me for my tough stance on
crime because we put away bank robbers, but then they will turn
around and they will, for fear of publicity, not prosecute one of
their officers who has embezzled $50,000. I think that is wrong.

White collar crime is very, very dangerous, particularly in the
consumer fraud area where people are deprived of their life sav-
ings. I think the courts should be very vigorous with respect to so-
called white collar crime, and I wish we could find another apho-
rism that indicates that it is really a very, very ugly deed that we
are talking about.

Senator SiMpsoN. Yes, it is a tough one because it often arises
from a position of trust to embezzlement and other aspects of that
erime.
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Well, now I have a totally provincial question. I want to get right
down to that. I would ask you about perhaps an expansion of your
opinions on the importance of States’ rights in the constitutional
system. That is sometimes overused. I think we do overuse that;

rhaps 1 do, too. “States’ rights.” But as a Westerner from the

tate of Wyoming, I think it is sometimes forgotten that here is a
State of almoest 100,000 square miles; 50 percent of the surface of it
is owned by the Federal Government, and 63 percent of its miner-
als are owned by the Federal Government. In that State is 40 per-
cent of the Nation’s wilderness in the lower 48,

So we have continual conflict on States’ rights when you have
the surface of a State owned 50 percent by the Federal Govern-
ment. That means it belongs to the people of the United States and
not to the people of the State of Wyoming. So I have this abiding
interest in the opportunity for states to determine their own desti-
ny on a multitude of issues without intrusive interference from the
Federal Government, recognizing, of course, the federal nature of
the public lands—or the public nature of the federal lands might
be a better way to say it.

Could you give me your philosophy briefly regarding that general
issue of States’ rights and the reservation of power to the States
under the Constitution?

Judge KENNEDY. Federalism is one of the four structural compo-
nents of the Constitution. The framers thought of it as really one of
the most essential safeguards of liberty. They thought that it was
improper, that it was spiritually wrong, morally wrong, for a
people to delegate so much power to a remote government that
they could no longer have control over their own destiny, their own
lives. That is the reason for the states.

The framers were very concerned that the sheer problem of geo-
graphic size would doom their experiment in a republican form of
government. Their studies had taught them that the only success-
ful republican form of government or democracy would be a small
city-State. In those times, there were great diversities. One of the
framers at the convention from South Caroclina said the differences
that divided his State and Maine and New Hampshire and Massa-
chusetts were greater than those that divided Russia and Turkey.
And he might have been right.

The CHAmRMAN. Senator Kennedy and Senator Thurmond, thank

you.

All right.

Judge KENNEDY. That is the purpose of the Federal system, and
it is the duty of all the branches of the government to respect the
position of the place of the states in the Federal system.

As I indicated yesterday, there are no automatic mechanisms, or
very few, in the Constitution, to respect the rights of States. You
can read all through the Constitution and you will see very little
about States.

This indicates, I think, that we have a special cbligation to ascer-
tain the effects of national policy on the existence of State sover-
eignty.

Segator SimpsonN. Obviously, you have made several references to
the history of the Court, the history of the Constitution, the Consti-
tutional Convention. That has been most interesting to me.
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Obviously, you enjoy reading and studying Supreme Court histo-
ry; is that true?

Judge KENNEDY. Yes, sir.

Senator SimpsoN. I would think that would be a tremendous
asset to any Supreme Court Justice to have that appreciation and
flavor of the historical analysis of the Court before 2 judge would
go on that court.

I am going to conclude with a question. I remember that Senator
Humphrey waived his whole stack of comments yesterday—and in
accordance with trying to get the job done, I am going to conclude.

And you have been very good, Mr. Chairman, at accelerating
things, and I hope we can continue to do that.

But let me ask you this, Judge. In your knowledge of the history
of the Supreme Court, and reading of it, have you come upon a fa-
vorite among Supreme Court justices down through history, those
who have served, one on whom you might lavish just a little extra
ration of praise among all the remarkable men who have served?

I would be interested if you do have such a preference for a
person?

Judge KENNEDY. I've sometimes tried to make up all-star lists of
the Supreme Court. I will usually just put on seven in case some-
body else has their favorites.

Chief Justice Marshail foresaw the great destiny of this country.
He knew the necessity for a national government.

He had a power and a persuasiveness and a rhetoric and a mo-
rality to his opinions that few other justices have ever possessed.
He went to law school for just 6 weeks. He had a remarkable grasp
of the meaning of government and the meaning of the Constitu-
tion.

The two Justice Harlans, the Justice Harlan in Plessy v. Fergu-
son, and the Justice Harlan of the not too distant past, were great,
great judges because of their understanding of the Constitution.

Brandeis, Cardozo and Holmes sat on the same Court, and were
some of the greatest justices who ever sat on the Court.

And one of your colleagues, one of your predecessor colleagues,
Hugoe Black, was one of the great justices of the Court. He had a
hideaway office somewhere here in the Capitol, and he would read
Burke and Marx and Hume and Keynes and Plato and Aristotle
during the Senate’s sessions.

He was simply a magnificent justice. He carried around, as many
of you know, a little pocket copy of the Constitution at all times, in
case he was asked about it, a habit that has been emulated by
many of his admirers.

Those were all great men in the history of the court, Senator. To
talk only of those who are not living.

Senator SimpsoN. Well, that is fascinating. Now, instead of read-
ing those things, we read stuff from our staff while we are squir-
reled away in some warren somewhere.

And maybe we ought to go back to some of those treatises in
every way.

A Wyoming man served on the Supreme Court, Mr. Van De-
vanter.
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Judge KEnNEDY. Mr. Justice Van Devanter. He was one of the
greatest justices on the court for achieving a compromise among
the justices.

When they were searching for a common point of agreement, Mr.
Justice Van Devanter could find it.

He did not produce a lot of the opinions of the Court, because he
found it very difficult to write; he was a slow writer.

But he was valued very, very highly by all of his colleagues.

3 %(;nator SimesoN. That is very interesting. Thank you so much,
udge.

Judge KeEnNEDY. Thank you, Senator.

The CHAIRMAN. Let me ask you a question about history, and I
am not being facetious when I ask this.

Didn’t Justice Black, when he was Senator Black, also carry a
lﬁg}l: with a list of all his supporters and contributors? A little

?

I am told that Justice Black, when he was a Senator, literally
carried a book—was it Black? He was Senator Black from Alabama
that had a list of all his supporters.

So every county he went into, he would take out his little book.
And he would know exactly who had helped him in the previous
election. He carried that with him all the time, I was told.

Judge KENNEDY. I am not aware of that. He was from Clay
County in Alabama.

The CHAIRMAN. Maybe our Alabamian at the end of the row
could clarify it when we get to that.

Senator HerLIN. It would have had to have been the Encyclope-
dia Britannica.

The CHAIRMAN. Well, I was told it was his contributors, but I will
move on to the great State of Vermont. Senator Leahy.

Senator Leany. Thank you, Mr. Chairman. I do not want to
delay, but when Judge Kennedy and my friend Al Simpsen talk
about Hugo Black, I remember when I was in law school. I'm sure
you remember a lot of things about law school, we all do, but for
me one thing really stands out the most of all the matters in law
school. Because we were right here in town, Georgetown, the law
school, decided to have a luncheon inviting all the Supreme Court
justices, They all accepted on one condition: there not be a head
table. We were going to be in a bunch of small, round tables, and it
would be run by either the student bar or something of the law
school. They would draw lots, and different justices would sit at dif-
ferent tables. And that was the only way they would do it, so they
could sit with the students.

So we drew lots, and I ended up sitting next to Justice Hugo
Black whom I had never met but just seen in the Court. And at the
last minute one of the other students was sick. My wife came with
me. And it was the most fascinating thing in 3 years of law school.
He had no idea I was going to sit there. I mentioned I was from
Vermont. And he said, oh yes. He said, Franklin—the first time he
said it, I didn’t realize he meant, of course, President Roosevelt—he
said, Franklin sent me to Vermont to campaign during a contested
election.

He told me the towns he went to—this was back in the 1930s.
Who he campaigned for. And what the votes were, the numbers.
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We went back and checked with the Secretary of State’s office sub-
sequently, and he was absolutely right. Remember, they picked
their lots as they came in, and ended up at their particular tables.

But during the course of the thing, a couple of times when ques-
tions came from different students, the hand went to the inside
pocket, Out came the copy of the Constitution. It was more worn
than the one I carry. And he would refer to it.

And it was a remarkable experience. I felt that it was worth at
least one full year of law school, that one luncheon, just listening
to this man.

Senator HEFLIN. He had a remarkable memory. He could remem-
ber the score of every tennis game that he beat me. [Laughter.]

Senator LEaHY. Well, that really was not fair, him beating you,
because he was younger, wasn’t he, Senator Heflin?

But let me just go back, and I will try to brief but to go back to
this morning. You have been asked a lot of questions about your
views on privacy, and you have answered me and other Senators.

And those answers appear to establish that you recognize the
protection of privacy as a value that the country should enforce in
constitutional litigation, even though the word, privacy, is not men-
tioned in the Constitution; even though the boundaries of privacy
or of the right to privacy may be unclear. Nobody is asking you to
say here today just where those boundaries are, nor I suspect from
your testimony, do you feel that anybody could say today just
where those boundaries are. Am I correct so far?

Judge KENNEDY. I think that is correct, Senator.

Senator LEanY. You have also said that there are other rights
not specified in the Constitution that you think the courts can en-
force. You have given some clue as to where you go to look for
those—to history, precedent, national values.

Now, let us turn to an area where the issue is not what unenu-
merated rights should be recognized, but what the specific bill of
rights means, and that is the area of criminal law.

You have ruled, as I read your cases, you have ruled for the de-
fendants in about a third of the criminal cases you have heard.
You have done it for the government in about two-thirds of the
cases. And going down—and I'm not suggesting anything by that
number. One of the nice things about being a prosecutor rather
than a defense attorney is that prosecutors win most of their cases,
if they are at all smart about what they bring, and defense attor-
neys, by the same nature, would have to lose most of them.

You gave a speech at McGeorge Law School in 1981, a com-
mencement address, and you said, and I quote: “We encourage
debate among ourselves and with anyone else on the wisdom of the
rules we adopt. I question many of them myself. For instance, some
of the refinements we have invented for criminal cases are carried
almost to the point of an obsession. Implementing these rules has
not been without its severe costs.”

Now, are you referring when you talk about the point of obses-
sion to some of the detailed refinements that have been made in
the application, for example, of the fourth amendment to warrant.
less searches?

Judge KENNEDY, Well, I suppose T had the fourth amendment in
mind generally. This is pretty broad rhetoric.
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With the fourth amendment, we have, as I have indicated, ex-
tracted a tremendous cost for putting the system in place.

Now that it is in place, it works rather well if it has a pragmatic
cast to it. That is the purpose of the good faith exception. Whether
the good faith exception is going to be so broad that it will swallow
up the rule remains to be seen.

Senator Leany. Well, let me go into that a little bit. Because,
again, thinking of days when I was a prosecutor, I might chafe a
little bit at the idea of the exclusionary rule, but I also realized,
and anybody in law enforcement has to be honest enough to real-
ize, that absent the exclusionary rule, there are some groups
Witillin law enforcement that would just push things as far as they
could.

Most. of the better trained, better equipped, either State or local
police, or groups like the FBI, have been able to work well within
the confines of the exclusionary rule.

But on goor faith—well let me just back up and make sure I un-
derstand this. You do not feel the exclusionary rule by itself is a
mistake; is that correct?

Judge KenneEpy. Now that it is in place, I think we have had ex-
perience with it, and I think it is a workable part of the ¢riminal
system.

Senator LEany. But you do not——

Judge Kennepy. If it is administered in a pragmatic and reason-
able way.

Senator Leany. Now, I realize this is jumping to quite a hypo-
thetical. But you do not see yourself as being one, back at the time
the exclusionary rule came in, of being the one to be at the fore-
front initiating the exclusionary rule?

Judge Kennepy. {'am not sure I understood your question, Sena-
tor.

Senator Lrany. Well, you say, the exclusionary rule, now that it
1s in, you accept it.

Judge KeNNEDY, Yes,

Senator Leany. But I take it by that you do not think you would
have been the one to have been the first person to have put the
exclusionary rule in?

Judge Kennkny. Well, I did not mean to imply that. I think that
the courts were generally concerned that there was a lack of any
enforcement of that provision.

Senator LEauy. Well, you said in the Harvey case, U.S. v. Harvey,
“the court has the obligation to confine the rule to the purposes for
which it was annocunced.”

How do you see those purposes?

Judge KENNEDY. The purposes are in the nature of a deterrent.
The purpose of the exclusionary rule is to advise law enforcement
officers in advance that if they do not follow the rules of the fourth
amendment, the evidence they seize is not going to be usable.

Now if the rule goes beyond that point, and a police officer in all
good faith, after studying the rule, makes a snap decision that a
warrant is valid, or a considered decision that a warrant is valid,
then I think the system ought to give some recognition to that rea-
sonable exercise of judgment on his part.
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Senator Leany. But you do accept the idea that the expansion of
that good faith exception could, tc use your term, swallow the rule?

Judge KenNEDY. That could very well happen. And it remains to
stake out the proper dimensions of that rule—of that exception.

Senator LEanY. I understand. And is that an appropriate place
for the courts to act, in staking out those parameters?

v.lTudge KennEpy. The courts must act there, because it ig their
rule.

Senator LEaHY. Thank you. There are areas where legislatively—
well, I don’t want to go into that.

Let me ask you about the sixth amendment right to counsel for
criminal defendants. Is that a principle that has been taken to the
point of obsession?

Judge KenneEDy. No. Although there may be cases where the
right—no, I think not.

Senator LEaHY. Let me just make sure I understand. Betz v.
Brady, right to counsel in federal felony cases. You have no prob-
lem with that?

Judge KennEDY. Well, 1o, and of course that is pre-Gideon.

Senator LEaAHY. And you have no problem with Gideon?

Judge KEnNNEDY. No.

Senator LEasY. Even though that, some could say, erodes inde-
pendent State law. You have no problem with Gideon v. Wain-
wright?

Judge KENNEDY. Well, as a general proposition of law, it is ac-
cepted. 1 know of no really substantial advocacy for its change.

Senator LEany. Miranda. How do you feel about Miranda?

Judge KENNEDY. Well, we are going down the line here. The Ai-
randa rule, it seems to me, again, we have paid the major cost by
installing it.

We have now educated law enforcement officers and prosecutors
all over the country, and it has become almost part of the criminal
justice folklore.

Se‘;}lator Leany. And you do not have any problem with that
now?

Judge KENNEDY. Criminal justice system folklore, Well, I think
that since it is established, it is entitled to great respect.

Senator Leany. I suspect a sigh of relief might be given by most
police officers. I can’t imagine a police officer anywhere in the
country who doesn’t have the card.

Judge Kennepy. That is a remarkable example of the power of
the courts. And it is a reason for judges reminding themselves that
they should confine their rules to the absolute necessities of the
case.

Senator LEARY. Do you want to expand on that? Did they confine
themselves that time?

Judge KENNEDY. Well, the Miranda rule, as I said, is in place. It
was a sweeping, sweeping rule. It wrought almost a revolution.

It is not clear to me that it necessarily followed from the words
of the Constitution. Yet it is in place now, and I think it is entitled
to great respect.

Senator LEaHYy. Well, one couldn’t say it followed the absolute
necessities of that case, could you? Even with the confusion that
still existed following Escobedo?
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Judge KEnwEDY. That is right. I think it went to the verge of the
law.

Senator LEany. I often ask myself whether it would have if Esco-
bedo had not preceded it——

Judge KENNEDY. Yes.

Senator LEAHY [continued]. Which caused all kinds of confusion.
I mention that only because there is the flip side of it. Escobido, 1
thought anyway, left a lot of confusion as to just what you are sup-
posed to say and everything else. And Miranda, I happen to agree
with you, went way out there.

But I wonder if it was not a practical reality, because the Court
had to know that there was confusion from Escebedo. And the con-
fugion was laid down with the little card that one could carry out
of Miranda. e

Judge KENNEDY. Well, the merit of simple rules is that they are
workable. Their vice is that they may go beyond the necessities of
the case. ,

Senator LEaHY. And you think in this case they may have?

Judge KEnNEDY. 1 think they may have, yes.

Senator LEany. Thank you.

Let me just ask you just one last area. It goes into what has to be
the hardest and loneliest duty of a Justice of the Supreme Court.

Now you act as a circuit justice. Every Justice of the Supreme
Court gets the ability to act as a circuit justice. You have authority
to act alone without the other justices on emergency matters that
comedwithin the geographical circuit to which you have been as-
gigned. .

Now one of those matters, and it comes up often—it is almost im-
possible to go more than a couple of weeks without reading in the
news—that someone on death row has filed a petition seeking a
stay of execution.

Now, sometimes there are motions still pending in other courts
and so on. But let us take the instance of death warrants issued by
the governor. The lower courts have refused fo suspend them.
Other courts are in recess. You’re back home, and it is hours before
the petitioner or the prisoner is to be executed. You are at the end
of the line. The decision is up to you. You have got a few minutes
to make it.

Without going into a question of how you feel about the death
penalty, how do you approach a decision like that?

Judge KENNEDY. Well, we have had situations like that where we
have had single judges acting in single motions.

Senator LEany. In the ninth circuit?

Judge KENNEDY. Yes, sir. The first thing you do is you take off
your coat, and you sit down at the desk and you begin working it
out. If there is merit to the claim you simply have to stop the exe-
cution until you get the information before you. You may end up
increasing the suffering, and the aggravation, and the anguish of
the defendant, but I just know of no other way to do it.

It happens with every single execution. The courts do not look
good. We act with the appearance of feverish haste. The defendant,
who has been sentenced to die, has his deadline extended again.
But the law of this country is that the Supreme Court of the



207

United States exercises supervisory power over its circuits, and if
that is what the jurisdiction is, the jurisdiction must be exercised.

Senator LEAauy. You are also saying that it is a case-by-case
thing. There are no mechanical rules you can follow?

Judge KEnneEDY. There are no mechanical rules. Now there have
been suggestions by task forces that we have fizxed points for cut-
ting off any petitions, but the problem was always that there is
new evidence and new argument, and I just do not know how to
cut that off.

Senator LEaAHY. So you do not agree with those task-force recom-
mendations?

Judge KEnNEDY. Well, they have not even come out with any-
thing, that I have looked at, that looks very solid.

Senator LEany. It would be kind of hard to do it, wouldn't it?

Judge KenNEDY. Yes,

Senator LEanY. Thank you, Mr. Chairman.

The CHalRMAN. Thank you. We will now go to Senator Grassley,
and after that, Judge, we will give you an opportunity to get up
and stretch your legs, and break for 15 minutes.

Judge KENNEDY. Thank you, sir.

Senator GrassLEY. Thank you, Mr. Chairman.

Judge Kennedy, several times you have spoken of the tension be-
tween order, on the one hand, and liberty on the other. Constitu-
tional scholars often speak of the tension between our American
ideal of democratic rule and the concept of individual liberties, and
we often refer to this as the “Madisonian dilemma.”

The U.8. was founded on a Madisonian system, one that permits
the majority to govern in many areas of life, simply because it is
the majority. On the other hand, it recognizes that certain individ-
nal freedoms must be exempt from being trampled upon by the ma-
jority.

The dilemma is that neither the majority nor minority can be
fully trusted to define the proper spheres of democratic authority
and individual liberty.

First, could I have your assessment of this “Madisonian dilem-
ma.” Would you agree that there is a tension there?

Judge KeNNEDY. Well, I am not—of course order and liberty can
be set up on a polar spectrum, but I think it was Mr. Justice Reed
who said that, “To say that our choice is between order and liberty
is an act of desperation.” You may have order and liberty, and
without both you only have anarchy. That is my addition.

Senator GRASSLEY. It is at least unavoidable?

Judge KENNEDY. Pardon me?

Senator Grassrey. The tension there is at least unavoidable?

Judge KENNEDY. The tension does seem to be unavoidable.

Senator GRasSLEY. Well, given the fact that there was very little
debate during the Constitutional Convention of 1737 over the whole
subject of the judicial branch, it seems somewhat unclear that the
framers envisioned the leading role for the judiciary in the resolu-
tion of this dilemma.

After all, you will recall that Alexander Hamilton spoke of our
judicial branch as the ‘“least dangerous” branch, having “neither
force nor will, only judgment.”
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And over time, of course, people have come to assume that it is
the job of the judiciary, particularly the Supreme Court, to decide
how to resolve the tension.

1 ‘Sassume that you agree with this role for the third branch, cor-
rect?

Judge KENNEDY. Well, I am uncomfortable with saying that the
judicial branch has assumed a role that was not intended for it by
the Constitution. On the other hand, we have to recognize that im-
mediately after the Hamiltonian structure and the Madisonian—it
was really a Hamiltonian structure that was in place—we had a
Jeffersonian Bill of Rights added onto it.

And so, from the outset, we built in a tension, and the framers
did not pay very much attention to the courts, Senator, and I am
not quite sure why that is. Perhaps it is because they never con-
ceived of the couris exercising the broad jurisdiction, the broad au-
thority to announce the law that they now have.

I am just not sure why. It is fascinating. They distrusted the leg-
islature. You have bicameralism as a principal check, and, of
course, the President, and there are very few checks on the courts.
And so that is why it is important for the court to check itself.

Senator GrassLEY. I think you are telling me that there is a role
there for the Court in solving that, “Dilemma,” and you see that as
a proper role?

Judge KENNEDY. I do. Yes, sir.

Senator GrassLEY. Some judges and scholars believe that in re-
solving the “dilemma”, that courts’ obligation to the intent of the
Constitution are so generalized and remote, that the judges are
very free to create a Constitution that they think best fits into
today's changing society.

Now I am not gaying that that is your approach, but I want to
know what you think of that approach, because there are scholars
who believe it and there are peopie that practice it?

Judge KennNepy. I think when a judge defines, or articulates a
constitutional principle, he should f:nd very, very convincing and
authoritative evidence to support his, or her, conclusion.

Senator GrassLEy. So then you would take some exception to
some scholars’ beliefs that the courts are free to create a Constitu-
tion that best fits today’'s needs?

Judge KEnNEDY. 1 could not accept that formulation as being
consistent with the Court’s role in the constitutional system.

Senator GrassLEY. Let me illustrate what happens, then, when
Justices are not faithful to the original understanding of the Con-
stitution, due to over-generalization, like I just expressed.

Justice Brennan has characterized the Constitution as being,
quote, “pervasively concerned with human dignity,” unquote. From
this basic point, he creates a more general judicial function of “en-
hancing human dignity”, even when it is contrary to the intent of
the framers.

The problem with this theory is that every Justice’s concept of
human dignity is very personal with the thought process of that in-
dividual.

Judicial discretion becomes, “untethered.” It becomes a matter of
each Justice adjudicating according to some personal bias or belief,
not the Constitution.
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Would you agree with that?

Judge KENNEDY. I would agree; I had an exchange with Senator
Humphrey just before the luncheon break in which we were dis-
cussing the categories that a judge might lock to in order to deter-
mine whether there was a privacy claim, and it occurred fo me, as
soon as I concluded my answer, that I had made an assumption but
had not stated it.

And the assumption is we are doing this in order to determine if
this fits with the text and the purpose of the Constitution. That is
why we are doing it. We are not doing it because of our own subjec-
tive beliefs. We are not doing it because of our own ideas of justice.

We are doing it because we think that there is a thread, a link to
what the framers provided in the original document.

Senator GRASSLEY. Permit me to continue with the practical ap-
plication of Justice Brennan’s theory of constitutional interpreta-
tion.

Brennan finds that capital punishment, even for those who
commit the most heinous crimes, violates the Constitution, because
capital punishment, to him, falls short of his “constitutional vision
of human dignity.”

I disagree with Justice Brennan. First, because I believe that cap-
ital punishment is explicitly authorized by the Constitution. There
are four or five references to capital crimes or the loss of life in the
Constitution. I also have a problem with this type of constitutional
analysis—Justices generalizing from particular clauses and then
applying the generalization instead of the clauses.

Can you comment on this theory of constitutional analysis—a
theory that permits the creation of rights so general as to give
courts no guidance in how to interpret them?

Judge KENNEDY. As you have stated it, that, it seems to me,
would be an illicit theory.

Senator GrassLEy. If I could, I would like to turn to the subject
of the legislative veto. You and 1 discussed it briefly in my office.
You know of my interest in it, and you have written on the subject
at least in one outstanding case.

Perhaps your most significant ninth circuit opinion is that one
striking down the legislative veto in the Chadha case, in 1980. This
opinion was affirmed and expanded upon considerably by Chief
Justice Burger 3 years later.

I have a real interest in the legislative veto. Senator DeConcini
of our committee, Senator Levin, and I and others have introduced
legislation to revive the legislative veto as a check cn the bureauc-
racy that over-regulates our lives.

And I am sure you are aware of all the business people in Amer-
ica who are complaining about tooc much government red tape, or
the taxpayer that has been abused by the IRS.

So I have a series of questions on both the constitutional and
practical dimensions of the legislative veto.

You would agree that federal agencies, which are routinely dele-
gated legisiative or quasi-legislative power, may issue regulations
having the force and effect of law, without bicameral approval or
presidential signature, isn’t that correct?

Judge KENNEDY. Well, that is the existing law, and we had a col-
loguy earlier this morning in which I indicated that this is a rather
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untidy area of the Constitution, so far as explaining the justifica-
tion and the constitutional bases for administrative agencies.

I think most of us recognize their necessity, and there is no ques-
tion that agencies make law. We cannot avoid that fact. And so I
think I would say that I do agree that that is what happens.

Senator Grassiey. Would you also agree that sometimes these
regulations can be excessive, burdensome, ill-advised, or just plain
wrong-headed?

Judge KENNEDY. Yeg, and I could say the same things about deci-
sions of courts. I agree.

Senator GrassLEy. Well, if agencies need not satisfy the article 1
requirement when they pass something that is wrong-headed, or
however you want to characterize it, why, then, is the Congress’s
mere reservation—just the mere reservation of a veto subject to a
more exacting article I test?

Judge KENNEDY. I thought that this was a tremendously difficult
problem in the Chadha case. In the Chadha case, there was an ad-
judication of an alien’s status, and he was granted leave to remain
in the United States on the grounds of extreme hardship.

They made an adjudication in an individual case. One House of
the Congress, the House of Representatives, for no given reason, at-
tempted to cancel that and he was to be deported.

We found, in the ninth circuit, that this was impermissible, that
this was an interference with the core function of the executive
branch, and also with the judicial branch.

The opinion was written very narrowly because we reserved the
question of whether or not the Congress might have a veto mecha-
nism over the rulemaking functions of agencies. We did not think
that case was presented and we thought that that might present
different considerations.

Now we recognized, of course, that any broader formulation than
the one we adopted would strike down 250 statutes, and we thought
that one was enough for that opinion.

The Supreme Court did affirm our court, but I have to say, on a
different rationale, The Chief Justice, writing for the court, in-
voked the presentment clause and thereby 1 think pretermitted
any evaluation of a one-House veto over rulemaking, and we did
not come to that conclusion.

But that is the law, and the Supreme Court has handed down the
Chadha case, and I think that legislative veto in one House, or
both House vetoes—-

Senator GrassLey. Do you think there is any way to validate the
legislative veto through the use of the doctrine of original intent?

Judge KENNEDY. Yes. I tried to find that. You know, it can work
both ways for us, Senator. We do not always find the answer we
want. I read all of “The Federalist Papers.” I read everything I
could find that Madison had written.

I read what Jefferson had written, even though he was not at the
Convention. I concluded that, in this case, the veto mechanism did
violate the express intent of the framers.

And it is a good example of the fact that the Constitution can
teach you something.

Senator GrassiLEy. I think it is important that we look at what
the framers actually said in “The Federalist Papers” about the im-
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portance of bicameralism. But could they have intended this
result?

It seems to me that the framers were very practical politicians.
They knew how to resolve political dilemmas, and that is why the
Federal Government was chartered with a great deal of flexibility.

I do not think they could have foreseen in 1787 what would be
developing in a modern government; that there would be whole in-
dustries to regulate, consumers’ and investors’ interests to be pro-
tected, government benefits to be distributed, and so on. We could
make a longer list than you or I want to make, of all the things
that government is involved in today.

If they had known this, do you really think that they would have
intended every bit of legislation to be done in this “civics-book”
fashion?

Judge KEnnEDY. Well, you are asking me for my legal opinion.
In the case that we wrote, we found sufficient differentiation he-
tween an adjudicatory proceeding, on cne hand, and generic rule-
making, which is what you are describing on the other, to confine
our case to the former. 1 thought that the situation you described,
with generic rulemaking, might present a different constitutional
problem.

Senator GRASSLEY. Doesn'’t this realiy get us back to the issue of
how to find the original understanding

Judge KeEnNEDY. | think it is a good example of it, Senator, and
it is one in which I thought the Constitution spoke rather clearly
against interference with the core function of another branch of
the government.

I thought that the legislative veto in Chadha was violative of the
provision of separation of powers, and I made it clear that the leg-
islative veto, in other instances, might not viclate that separation.

What you had in Chadha was one of the highest officers in the
executive branch of the government, making a determination in
his executive capacity It was followed by court review or the possi-
bility of court review, and, for one House of Congress, without
reason, to simply upset that adjudication, seemed to me to violate
separation of powers, and we so held.

Senator GrassLey. Judge Kennedy, on at least a couple of occa-
sions, Justice Rehnquist has suggested that Congress has unconsti-
tutionally delegated responsibilities to federal agencies.

As you know, with the creation of the “modern administrative
State”, no federal statute that I know of, in the last 50 years, has
ever been invalidated on the grounds that the congressional delega-
tion to the agency was too broad.

Do you think the Supreme Court ought to revive the so-called
‘“non-delegation” doctrine, which was last used to strike down some
of the New Deal legisiation?

Do you see any possibilities in that area, following Rehaquist’s
view, at least?

Judge Kennepy. Well, the non-delegation cases-—and I think
that is the right term to give them—seem to be lying dormant,
don't they? And it is not clear, to me, the extent to which they still
have vitality.

But these questions go very much to the core of the functioning
of the Congress, and I think that the Congress must give very, very
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careful attention to how it can control the agencies that it creates,
I think that problem is pointed up by the opinion of the Supreme
Court, and of our own court, in Chadha.

Senator GrassLey. I would like now to turn to a different area.

Judge Kennedy, during the Bork hearings, much was made of
the fact that many law teachers opposed Judge Bork’s nomination.

In his writings, Judge Bork was very critical of the prevailing
academic establishment which tended to have a liberal political
philcsophy.

Bork was critical of law professors who, once realizing that they
could never convince democratic electorates to vote in their social
policies, turned to judges as a fast way to make society over to
their liking.

Of course I suppose wanting judges to do “good things,” simply
because the electorate will not do them, and do them quickly
enough, is not limited just to liberalism, I will admit.

But I do sense an attitude among what [ refer to as the “legal
elites” of this country, that when the legislative process ‘“malfunc-
tions”, judges ought to step in and deem themselves [awmakers.

That is why I am so concerned about getting someone who be-
lieves in judicial restraint on the Supreme Court. You have been a
constitutional law professor for many years. Can you comment on
your perception of the ideclogy that eminates from most law
schools today?

Judge Kennepy. Well, it might be somewhat presumptuous of
me to characterize the legal education establishment nationwide in
just a few words, particularly because I am a part-time law profes-
s0T.

It is true that the law schools throughout the United States have
a tremendous influence on the way our system works. There is a
high degree of uniformity in law school teaching and in law school
curriculum, and this has some great benefits. To begin with, law-
yers are taught, in effect, a national language and this makes for a
very, very efficient legal system.

The capitalistic system in this country, and the corporation
system, was built by the legal profession. They are important as
shipwrights were to England. And so the legal profession has, and
the legal education system has presented a tremendous contribu-
tion to the capitalistic system of this country with the legal talent
that it educates.

Now, on the other hand, with this uniformity we can create per-
haps a lack of diversity, a lack of creativity. I don’t see that in the
law schools. I think individual professors are willing and able to ex-
plore their own philosophies in their own terms. But the danger is
always there and I think law schools should be aware of it—the
danger of uniformity.

Senator GrassrLey. Well, regarding this “uniformity”, tell me
whether or not you agree that the prevailing judicial philosophy
among many law professors is one that applauds judicial activism?

Judge KennNepY. I am not particularly comfortable in making
those judgments. I am certain that a number of law school profes-
sors do hold that view, but there are others who do not.
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Senator GrassLey. Can I ask you then, in your own approach to
teaching, how have you gone about teaching your students the ac-
tivist decisions of the Warren and Burger courts.?

Judge KENNEDY. Well, as I indicated yesterday, I, within certain
limits of tolerance, do not care what my students think. I do care
passionately how they think. The method is the important thing.
Each case must be justified according to logic, according to prece-
dent, and according to the law of the Constitution, and I insist that
each student do that for every case.

Senator GrassciEy. Could I ask just one last question?

The CHAIRMAN. Surely.

Senator Grassiey. I don’t think it is gcing to take a lot of time.

Have you challenged your students to question the rationale, the
reasoning, behind the Supreme Court's most expansionist of deci-
sions like the Miranda case, the Griswold case, and the Roe v.
Wade case?

Judge KENNEDY. Yes. That is a routine part of the curriculum. It
is a routine part of the exercise. Because if those decisions cannot
stand rigor vus »nalysis, then they can be called in question.

Senator GkaAs. .i..” Thank you, Mr. Chairman.

The CHAIRMAN. Thar: ~ou.

Before we brerk, Judge, as you can see, you are causing a dilem-
ma for some on this committee. You are not turning out to be quite
what anybouy thought.

So with that, we will break for 15 minutes.

[Recess.]

The CaarMAN. The hearing will come to order.

Judge, I realized as we broke you and others may have misunder-
stood my closing comment. What 1 meant to say was you are turn-
ing out not to be espousing the same philosophy that we heard
before, and that is disturbing to some, reassuring to others, and
confusing to still others; and you are turning out to be exactly
what you advertised to be—your own man—and that is what I
meant. I did not mean it in a way that was meant to be in any way
insulting. I meant it in a complimentary way when I said no one
knows for sure.

Judge KENNEDY. Weil, thank you, Senator. I didn't take it in any
other respect.

The CHairMAN. Now, before I yield to my colleague from Ala-
bama, the Senator from Arizona would be the next to question, but
he is tied up in a conference that is going on now which will deter-
mine when and if we, the Senate and the House, ever adjourn prior
to Christmas. And he will, unless he is able to make it back prior
to the closing out of your testimony, he ask unanimous consent
that his questions be submitted for you to respond in writing.

Judge KENNEDY. I would be pleased to do that, sir.

[The questions for Senator DeConcini appear at p. 733.]

The CHairMaN. Without objection, that will be done.

Now, I yield to my friend from Alabama for his——

Senator LEaHy. Senator Heflin was gracious enough to say he
would yield to me just fce one follow-up question on an earlier
point. 1 want to make it absolutely clear that I understood the
answer.

The CHaIRMAN. Well, fine., The Senator from Vermont.
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Senator LEarY. Judge Kennedy, on Mirandg—aside from wheth-
er you would have written in the opinion “here are the four warn-
ings to give,” do you agree that defendants should be warned of
their right to counsel and their right to free counsel if they cannot
afford it?

Judge KennNeEpY. That, of course, is the law and I know of no
strong argument for overruling the law that is now in place.

Senator LEAHY. And you agree with that right?

Judge KeEnnNeEDY. Well, I don’t want to commit myself that I
wouldn’t re-examine it, but I think it would take a strong argu-
ment to require me to change it.

Senator Leany. Thank you.

Thank you very much, Senator Heflin.

The Caairman. The Senator from Alabama, Senator Heflin?

Senator HEFLIN. Judge Kennedy, you were a witness in a crimi-
nal prosecution against Judge Harry Claiborne, as I understand it.

Judge KENNEDY. Yes, sir.

Senator HerLIiN. Would you give us the circumstances pertaining
fo your appearance as a witness, how you were called and basical-
ly, in a thumbnail sketch, the facts?

Judge KENNEDY. Judge Claiborne was a U.S. District Judge in
the District of Nevada. He was indicted and tried for various
charges, one of which was the solicitation of a bribe from a former
client of his. The former client of his was one Conforte who operat-
ed a brothel in Nevada known as The Mustang Ranch.

Claiborne had been Conforte’s attorney when Conforte was
charged by the U.S. Government for tax evasion. Conforte was con-
victed. Claiborne was not his attorney on the appeal because be-
tween the time of the ending of the trial and the taking of the
appeal Claiborne became a judge.

Conforte’s case was appealed to the ninth circuit. There was a
three-judge panel consisting of Judge Tang, a United States Circuit
Judge from Arizona; Judge Palmieri, U.S. District Judge from the
Southern District of New York, sitting with us by designation; and
me, and I was the presiding member of the panel.

During the oral argument of the case, the panel was quite vigor-
ous in questioning the government, and it might have appeared to
someone who was in the audience that the panel was quite con-
cerned about the conviction and might be disposed to overturning
Conforte’s conviction.

The ninth circuit, because of its workload, historically has as-
signed district judges to sit with us on the circuit, and Claiborne
himself, now a judge, had been assigned to our circuit and had sat
with me a week earlier, and he subsequently sat with me a month
later.

At the time he sat with me earlier, a week or so before, 1 was not
aware that the Conforte case would come up and I had no idea that
he was connected with it. When I sat with him a month later I sup-
pose I was aware of it, but we certainly did not discuss it.

The allegation was that Claiborne solicited a bribe from his
client of $50,000—I never did read the indictment—of a certain
amount of money in order to influence the panel in its decision.
Each of the judges on the panel, including me, testified to the fact
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that Claiborne had not contacted us to influence the result of the
case.

I did not hear the testimony. 1 was careful not to hear the testi-
mony or read the newspaper accounts or even read the indictment.
So my information on the case may not be even as good as someone
who read the newspapers. But, as I understand it, the testimony
was that Claiborne, the judge, had told Conforte, his former client,
that Claiborne had met with Judge Palmieri in Judge Palmieri’s
apartment in New York. Judge Palmieri had never met the man,
and so testified. All of us testified that there had been no attempts
to influence us in the case.

I did say that Judge Claiborne, in a telephone conversation, with
my clerk a party to the conversation, had asked when are you
coming out with the Conforte case and I had said the case is under
submission, which was a polite way of saying I am not talking
about the case.

My testimony and the testimony of the other judges before the
U.S. district court, which was now trying Claiborne for the bribery
charge and for the tax evasion charges, was to outline the circum-
stances, to explain how the court of appeals works, to give back-
ground, and to give in a capsule—and to say what I have just told
you in a capsule form.

The jury did not convict on any of the counts. It was a hung jury.
Subsequently, Judge Claiborne was retried just for some tax eva-
ston counts. They did not retry on this matter. And he was convict-
ed in court and subsequently was impeached by the House of Rep-
resentatives and convicted and removed by the U.S. Senate.

Senator HErFLIN. Well, you were called in by the government to
testify largely as to how it worked, to deny this matter pertaining
to approaches being made to the three-judge panel, and I suppose
as to the inquiry as to when the Conforte case would come down. Is
that basically correct?

Judge KENNEDY. Yes.

Senator HerLIN. And you testified as a government witness?

Judge KENNEDY. Yes, | testified as a govermment witness in the
case.

Senator HErFLIN. All right, sir. Now this brings up the issue of
impeachment proceedings and the independence of the judiciary.

Judge KENNEDY. Yes, sir.

Senator HEFLIN. 1 know that Senator DeConcini will probably
submit written questions to you pertaining to the Judicial Conduct
and Disability Act of 1980, as I believe it was called, which was
known as the DeConcini-Nunn bill, which deals with the activity of
judicial councils and the circuits and the Judicial Conference I be-
lieve, and ultimately perhaps Congress’ role relative to the im-
peachment procedure.

You opposed pretty vigorously in a 1978 speech to the ninth cir-
cuit judges the Judicial Conduct and Disability Act.

Judge KENNEDY. Yes, sir.

Senator HEFLIN. And I know that Senator DeConcini has told me
that he appeared there with you and had quite a debate pertaining
to that matter. You and I are on the same side. I voted against it
and made a speech questioning its constitutionality when it was on
the floor of the Senate.
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But basically, I think you felt like it had some constitutional im-
perfections. Do you want to explain your opposition to that bill?

Judge KENNEDY. Yes, Senator. The bill, incidentally, in the form
that it was initially proposed, the Nunn-DeConcini bill, and the
form that we were concerned with in the Arizona debate was much
more far-reaching than the bill that eventually was adopted. And
that bill would have permitted a national committee of judges to
inquire into the fitness and the behavior of any sitting U.S. judge,
and I took, as did a number of my colleagues, the position that this
was a serious threat to the independence of the judiciary.

The judges of the United States must be in a position where they
can agree with each other and also disagree with each other very
vigorously. And, if you are in a collegial body, and as you well
know in the Senate, and you must constantly disagree and debate
your colleagues, you need to rely on every bit of decorum, every bit
of tradition, every bit of courtesy, every bit of etiquette that you
can summon in order to maintain your professional friendship with
each other. And we felt that this was one of the serious defects of
Nunn-DeConcini. That it would set judge against judge in an arena
where previously the Constitution had committed that responsibil-
ity solely to the U.S. Senate, and those were some of the grounds of
our opposition to the bill.

Senator HerLIN. Well, does testifying against a judge pit one
against another?

Judge KEnnEDY. Well, I suppose it does, although there, in the
context where we were called as witnesses for the government, it
was not as if we, the judges, were bringing the case.

Senator HerLIN. After the Claiborne matter was heard by the
Senate and he was impeached, a number of Senators felt that the
procedure was cumbersome and perhaps may even lack some due
process, in effect, the jurors being the members of the Senate, hear-
ing evidence, hearing arguments, absences, and many of them
having to do just like we are doing now, where people have to be at
conferences. Very important issues are up on the legislative basis.
They have their staff there but in some of the proceedings in the
Senate, some of the arguments were done in secret, in closed ses-
sion, and none of the staff was present.

Do you have any thoughts on whether or not the impeachment
procedure that is followed under the Constitution needs changing
or needs some fine tuning, or a different method, perhaps looking
at what some of the States have done relative to the issue of disci-
pline and removal of judges?

Judge KENNEDY. The framers were very deliberate about this de-
cigion, as you well know, Senator, and what have there been?
Something like, [ am tempted to say nine impeachments before
Claiborne. There have been ten impeachments and five convictions,
or something like that, in the history of the United States. There
have been about 10 or 12 other instances where the Senate was
about to convict and the judge resigned.

I adhere to my view that the existing constitutional system
should be maintained. I am a little cautious about commenting at
length on your impeachment procedures for two reasons: one, be-
cause | haven't given the matter much thought; two, because there
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is a case in the courts now involving a judge and it is likely to
come before the Supreme Court.

I think we can say that most of the commentary in the literature
has been that the design of the impeachment trial process and its
conduct is for the Senate to decide, guided by the managers in the
House, and that it is not judicially reviewable.

Senator HEFLIN. You, in regard to the DeConcini-Nunn bill, or
the Judicial Conduct and Disability Act, have taken a pretty strong
position. Now, if you are confirmed and sitting on the Supreme
Court, what standard would you use in determining whether or not
to recuse yourself from cases that would come before you as a
judge on the Supreme Court if the issue of its constitutionality
were to be raised?

Do you feel like there are certain standards that you would use
or follow on the issue of recusals pertaining to this issue and any
other issue in which you have firmly stated a position, in effect, in
a nonjudicial capacity.

Judge KENNEDY. As you know, Senator, there are two methods of
recusal. One is automatic recusal. Automatic recusal is required
under the statute whenever a judge has a financial interest, even
the ownership of one share of stock in a corporation that is a party
to a given case.

So the first thing you do is you look at the statute—it is 18 USC
Section 455—to determine whether or not recusal is required.

Then there is a more flexible standard in which the judge in his
discretion must recuse himself if his impartiality can reasonably be
perceived as being affected in the case.

In the instance you give, I do not think the fact that I gave one
speech, even though it was a rather hard-hitting speech as 1 recall,
would disqualify me, because I think I could keep a fair and open
mind on the issue.

Senator HeFLIN, Well, following that same line of reasoning, rel-
ative to issues like privacy or abortion, if you made a statement on
the issues here before this committee, in a similar manner that you
may have made in a discussion before the ninth circuit court of ap-
peals judges on the disability and the conduct matter, do you feel
like that that would in effect cause you to have to recuse yourself
under the perception ground?

Judge KENNEDY. I realize that some Supreme Court nominees
have taken the position before this committee that the reason they
cannot answer the questions is they have to recuse.

I have some trouble with that. I think the reason for our not an-
swering detailed questions with respect to our views on specific
cases, ur specific constitutional issues, is something quite different.

I think the reason is that the public expects that the judge will
keep an open mind, and that he is confirmed by the Senate because
of his temperament and his character, and not because he has
taken particular positions on the issues.

The press is designed to keep politics and the judicial function
separate. It is not because we would be compelled to recuse our-
selves in cases.

Senator HEFLIN. You have made speeches pertaining to victims’
rights, including a speech in March of this year to the Sixth South
Pacific Judicial Conference.
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And you came up with a number of suggestions in effect how to
ease the problems that confront victims as they come before the
court.

Would you comment on the role that victim rights have played
in the decisions you have written pertaining to criminal law.

Judge KENNEDY. Yes. I cannot say at this time that I have given
any specific consideration to the new provisions which involve res-
titution and so forth.

I misspoke. I sat on one case on whether or not restitution could
be required as a condition of parole.

And I can’t now recall if I authored the opinion or not. But we
held that the judge was within his discretion in insisting that as a
condition of parole, the offender make restitution to the victim.
That is an important part of the criminal process. The whole point
of awareness about the victims—is because we can expand our ho-
rizon somewhat.

Sometimes the best way to impress upon the criminal defendant,
especially if he is a first time offender in a domestic violence type
of case, the best way to impress on him, on the defendant, the
moral wrong that he has committed, the best way to encourage
him to ask for the forgiveness of the victim, is to confront him or
her with the victim in the proceeding.

And that has worked in lower courts. In the State courts, they
are doing this more than we are in the federal courts.

Senator HEFLIN. I remember reading somewhere, maybe in one
of your speeches where you mentioned the Bernard Goetz case, 1
believe, relative to the fact that he had been mugged previously
before this subway incident.

That just comes to my mind. Do you recall what you had stated
on that in the past?

Judge KenNepy. I think it was in the New Zealand speech, in
which I indicated that the Goetz case had been a celebrated case,
and simply speculated on whether or not this particular person felt
abused by the system, not in anyway intending to excuse the act,
but just attempting to point out that victims are a real party in
interest in the crime.

They have a certain standing in the proceeding. In many cases,
the ordeal the victim faces requires him or her to relive the cir-
cumstances of the crime.

It is very, very difficult. And courts can do sc much just by the
way of attitude, simple mechanical arrangements for the conven-
ience and the comfort of the victim, to make it knoewn that the law
has an interest in the victim.

Senator HEFLIN. You have been on the television cameras here.
There have been some feelings that the proceedings of the Supreme
Court of the United States should be televised.

Some of the State courts have televised their proceedings. Some
make a distinction between appellate courts and trial courts.

Do you have any initial reaction about TV in the courts?

Judge KenNepY. My initial reaction is that I think it might
make me and my colleagues behave differently than we would oth-
erwise.
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Perhaps we would become accustomed to it after awhile. The
press is a part of our environment. We cannot really excise it from
the environment.

But in the courtroom, I think that the tradition has been that we
not have that outside distraction, and I am inclined to say that 1
would not want them in appellate court chambers.

I once had a case—it was a very celebrated case—in the City of
Seattle. The courtroom was packed. We were at a critical point in
the argument. I was presiding.

A person came in with all kinds of equipment and began setting
it up. He disturbed me. He disturbed the attorneys. He disturbed
everybody in the room.

He was setting up an easel to paint our picture, which was per-
mitted. If he had a little Minox camera, we would have held him in
contempt.

So the standard doesn’t always work.

Senator HerLIn. Well, there are certain courts that have given a
lot of study to this issue. And they impose certain restrictions such
as certain locations, certain places, no flash bulbs, etc.

My observation has been that it can be done without interfering
with the court.

It does cause a few of the justices to wear blue shirts and red ties
and dark suits. But that is not uncommon among judges anyway.

I think there is one other question that I think should be asked
with Senator Kennedy here. You are not kin to Ted Kennedy in
any way are you?

Judge KennEDY. Well, my father once anncunced that we prob-
ably were. And my mother came back the next evening and said,
you know, we are related. And she began to smile, and she said, on
the Fitzgerald side. So [Laugher.]

So I'm not sure,

The CaairmaN. You would both be lucky if you were.

The Senator from Pennsylvania.

Senator SrecTER. Thank you, Mr. Chairman.

Judge Kennedy, when my first round expired, I was asking you
about the comment in your speech concerning the distinction be-
tween essential rights for a just system, or essential rights in our
constitutional system.

And I am going to try to boil this question down, because I have
quite a few questions to ask, and there is not a great deal of time
remaining. And I know that Chairman Biden wants to finish up
this evening.

The CHRAIRMAN. Take as much time as you want. No Senator will
be cut off,

Senator SPeCTER. Well, in that event, I will take it slow and easy.

The CHAIRMAN. Seriously. We are going to stay with the rounds.
Just like we did in every hearing 1 have ever conducted.

That is, you have your half an hour. And if you have more ques-
tions, we will go to the next round, and narrow it down until there
are only one or two left.

You can ask questions until you exhaust questions. And I have
never knowh you or anyone else in this committee to go on and ask
questions that were not warranted.

So take all the time you need.
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Senator SpEcTEER. Well, thank you, Mr. Chairman.

I think the questions pre warranted, and there are a number of
amportant areas I think yet to be covered.

You have written criticizing legal realism. You make specific ref-
erence, in one of your speeches, to three very important decisions,
characterizing Baker v. Carr as being a matter where a revolution
was wrought, and Brown v. Beard and Gideon v. Wainwright.

And in response to questions here today, you have stated your
agreement with the Mapp v. Ohio search and seizure case and
Fscobedo and Miranda on warnings.

And my question is, do you agree generally with the decisions of
the Warren court, which have been characterized in many quarters
as being a product of legal realism?

Judge KENNEDY. Well, there are two different questions at least,
implicit in your statement.

One is this question of legal realism altogether. And the second
is the decisions of the Warren Court.

I have indicated that I thought the decisions of the Warren Court
went to the very verge of the law at least. We are talking about
criminal procedure cases, the ones we have mentioned. That we
have paid a heavy cost for imposing those rules on the criminal
system; that they seem to be part of our constitutional system now;
and that I think a very strong argument would have to be mounted
in order to withdraw those decisions.

I do think the decisions have evinced on an explicit basis, the
fact that they involve pragmatic, preventative rules announced by
the Court, and the Court itself has admitted that they are not nec-
essarily demanded by the Constitution.

Now, so far as legal realism is concerned, that is a philosophy
which I think has a substantial grip on much of the profession, on
much of the bench. And it is probably a description of how we feel
and how we behave.

But I think it has very little part in constitutional interpretation.
Legal realism is really an offspring of the school of historicism,
which is the idea that no principle, no institution, no charter, no
rule, survives its own generation, its own time; that everything is
up for grabs every generation.

I think that is just completely inconsistent with the idea of a
Constitution. I think it just has no place in constitutional law.

Now, it is true that in the lower courts this may be a description
of our process. Because we look at economics, and we look at soci-
ology, et cetera, in order to make our judgments. But in those
areas, the Senate of the United States and the Congress can correct
us if we are wrong,

Senator SrecTER. But as a generalization, you do believe, and I
think you answered this in the prior question, that the American
courts have not departed from their mandate, and that as the con-
tinuum or tradition of American constitutional law has evolved,
::ghe only case you picked out that you disagreed with was Dred

Ccott.

So that as a generalization, the established precedents are satis-
factory.

Judge Kennepy. Well, I have been rather cautious about going
through a list of cases that I agree with and disagree with. Because
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I think that the position of a Supreme Court Justice has to be that
precedents can be reexamined and we cannot comimnit to the Senate
Judiciary Committea otherwise.

Senator SPECTER. Let me turn now to the Chadha decision, Judge
Kennedy. And to the statement which I had referred tc in my
opening, which was somewhat critical of the Congress.

And that was your statement at the end of the speech, which you
made at the Stanford law faculty back in 1984, where you said, the
ultimate question then is whether the Chadha aecision will be the
catalyst for some basic Congressional changes.

My view of this is not a sanguine one. I am not sure what it will
take for Congress to confront its own lack of self-discipline, its own
lack of party discipline, its own lack of a principled course of action
besides the ethic of ensuring its reelection.

Those are fairly strong siatements. And I do not bring them up
to disagree, necessarily, but to ask you if that view of the legisla-
tive process, and that view of the Congress, played any part, how-
ever minor, in your decision in Chadha.

Judge KennNEDY. I think the answer is no. That statement is rap-
idly rising to the top of the list of things I wish 1 hadn’t put in my
speech notes.

It was designed to trigger a discussion with the Stanford law fac-
ulty, which I am not sure we ever got to, about whether or not the
Congress of the United States is in a position, under the Constitu-
tion, to make essential and important changes in its operations so
that it can police and supervise the regulatory agencies that we
said it could not in Chadha.

Certainly I did not in the speech or in the speech notes mean to
indicate any disrespect for the Congress or the legislative process.
1t is really the heart of our democracy.

And I have said here repeatedly that in my view, it is the Con-
gress of the United States that must take the lead in ensuring the
fact and the reality that we have the basic conditions necessary for
the enjoyment of the Constitution.

Senator SPECTER. Judge Kennedy, you have testified about your
firm conviction on the propriety of Marbury v. Madison and of judi-
cial review.

Judge KENNEDY. Yes.

Senator SpectER. There was a comment in a speech you made
before the Los Angeles Patent Lawyers Association back in Febru-
ary of 1982, which I would like to call to your attention and ask
you about.

Quote: As I have pointed out, the Constitution, in some of its
most critical aspects. is what the political branches of the govern-
ment have made it, whether the judiciary approves or not.

By making that statement, you didn’t intend to undercut, to any
extent at all, your conviction that the Supreme Court of the United
States has the final word on the interpretation of the Constitution?

Judge Kennepy. That is my conviction. And I think that the
Court has an important role to play in umpiring disputes between
the political branches.

Senator SPECTER. What did you mean by that that in most eriti-
cal aspects, it is what the political branches of the government
have made it, whether the judiciary approves or not?
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Judge KENNEDY. I was thinking in two different areas. One in
this area of separation of powers and the growth of the office of the
presidency. The courts just have had nothing to do with that.

Second, and even more importantly, is the shape of federalism. It
seems to me that the independence of the States, or their non-inde-
pendence, as the case may be, is really largely now committed to
the Congress of the United States, in the enactment of its grants-
in-aid programs, and in the determination whether or not to
impose conditions that the States must comply with in order to re-
ceive federal monies; that kind of thing.

Senator SpectER. Well, this is a very important subject. And I
want to refer you to a comment which was made by Attorney Gen-
eral Meese in a speech last year at Tulane, and ask for your reac-
tion to it.

He said this: But as constitutional historian Charles Warren once
noted, what is most important to remember is that, quote, however
the Court may interpret the provisions of the Constitution, it is
still the Constitution which is the law, not the decisions of the
Court.

By this, of course, Charles Warren did not mean that a constitu-
tional decision by the Supreme Court lacks the character of law.
Obviously it does have binding quality. It binds the parties in a
case, and also the executive branch for whatever enforcement is
necessary.

But such a decision does not establish a supreme law of the land
that is binding on all persons and parts of government henceforth
and evermore.

Do you agree with that?

Judge KENNEDY. Well, I am not sure-—I am not sure I read that
cntire speech. But if we can just take it as a question, whether or
not I agree that the decisions of the Supreme Court are or are not
the law of the land. They are the law of the land, and they must be
obeyed.

I am somewhat reluctant to say that in all circumstances each
legislator is immediately bound by the full consequences of a Su-
preme Court decree.

Senator SPECTER. Why not?

Judge KENNEDY. Well, as I have indicated before, the Constitu-
tion doesn’t work very well if there is not a high degree of volun-
tary compliance, and, in the school desegregation cases, I think, it
was not permissible for any school board to refuse to implement
Brown v. Board of Education immediately.

On the other hand, without specifying what the situations are, 1
can think of instances, or I can accept the proposition that a chief
executive or a Congress might not accept as doctrine the law of the
Supreme Court.

Senator SpecTeER. Well, how can that be if the Supreme Court is
to have the final word?

Judge KenNeEpY. Well, suppose that the Supreme Court of the
United States tomorrow morning in a sudden, unexpected develop-
ment. were to overrule in New York Times v. Sullivan. Newspapers
no longer have protection under the libel laws. Could you, as a leg-
islator, say I think that decision is constitutionally wrong and I
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want to have legislation to change it? I think you could. And I
think you should.

Senator SpEcTER. Well, there could be legislation——

Judge KeNnEDY. And | think you could make that judgment as a
constitutional matter.

Senator SPECTER. Well, there could be legislation in the hypothet-
ical you suggest which would give the newspapers immunity for
certain categories of writings.

Judge KenNEDY. But I think you could stand up on the floor of
the U.S. Senate and say I am introducing this legislation because
in my view the Supreme Court of the United States is 180 degrees
wrong under the Constitution. And I think you would be fulfilling
your duty if you said that.

Senator SrecTer. Well, you can always say it, but the issue is
whether or not I would comply with it.

Judge KenneDy. Well, I am just indicating that it doesn’t seem
to me that just because the Supreme Court has said it legislators
cannot attempt to affect its decision in legitimate ways.

Senator SpecTerR. Well, but the critical aspect about the final
word that the Supreme Court has is that there is a significant
school of thought 1n this country that the Supreme Court does not
have the final word. That the President has the authority to inter-
pret the Constitution as the President chooses and the Congress
has the authority to interpret the Constitution as the Congress
chooses, and there is geparate but equal and the Supreme Court
does not have the final word.

And, if Marbury v. Madison is to have any substance, then it
seems to me that we do have to recognize the Supreme Court as
the final arbiter of the Constitution, just as rockbed.

Judge KENNEDY. Well, as I have indicated earlier in my testimo-
ny, I think it was a landmark in constitutional responsibility for
the Presidents in the Youngstown case and the Nixon case to in-
stantly comply with the Courts decisions. I think that was an exer-
cise of the constitutional obligation on their pari. I have no prob-
lem with that at all.

Senator SpecTeEr. Well, there has been compliance because it has
been accepted that the Supreme Court is the final arbiter. I just
want to be sure that you agree with that proposition.

Judge KENNEDY, Yes, but there just may be instances in which |
think it is consistent with constitutional morality to challenge
those views. And I am not saying to avoid those views or to refuse
to cbey a mandate.

Senator SpecTER. Well, I think it is fine to challenge them. You
can challenge them by constitutional amendment, you can chal-
lenge by taking another case to the Supreme Court. But, as long as
the Court has said what the Court concludes the Constitution
means, then I think it is critical that there be an acceptance that
that is the final word.

Judge KennNEDY. I would agree with that as a general proposi-
tion. I am not sure there are not exceptions.

Senator SPECTER. But you can’t think of any at the moment?

Judge KENNEDY. Not at the moment.

Senator SpeECTER. Okay. If you do think of any between now and
the time we vote, would you let me know?
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Judge Kennepy. I will let you know, Senator.

Senator SpeECTER. Let me pick up some specific issues on execu-
tive power and refer to a speech that you presented in Salzburg,
Austria, back in November of 1980, where you talk about the ex-
tensive discretion saying, “The blunt fact is that American Presi-
dents have in the past had a significant degree of discretion in de-
fining their constitutional powers.”

Then you refer to, “The President in the international sphere
can commit us to a course of conduct that is all but irrevocable de-
spite the authorit’v of Congress to issue corrective instructions in
appropriate cases.” Then you refer to President Truman, saying he
committed thousands of troops to Korea without a congressional
declaration. And then you say, “My position has always been that
as to some fundamental constitutional questions it is best not to
insist on definitive answers.”

And you say further, “I am not one who believes that all of the
important constitutional declarations of most important constitu-
tional evolutions come from pronouncements of the courts.”

And, without asking you for a specific statement on the War
Powers Act, that is a matter of enormous concern that engulfs us
with frequency. Major questions arise under the authority of the
Congress to require notice from the President on covert operations
coming out of the Iran-contra hearings. What is the appropriate
range of redress for the Congress? Do we cut off funding for mili-
tary action in the Persian Gulf? Do we cut off funding for covert
operations? Are these justiciable issues which we can expect the
Supreme Court of the United States to decide?

Judge Kennepy. Well, whether or not they are justiciable issues,
of course, depends on the peculiar facts of the case, and I would not
like to commit myself on that. But the very examples you gave in-
dicate to me that there are within the political powers of the Con-
gress, within its great arsenal of powers under article I of the Con-
stitution, very strong remedies that it can take to bring a chief ex-
ecutive into compliance with its will, and this is the way the politi-
cal system was designed to work.

The framers knew about fighting for turf. I don’t think they
knew that term, but they deliberately set up a system wherein
each branch would compete somewhat with the other in an orderly
constitutional fashion for control over key policy areas. And these
are the kinds of things where the political branches of the govern-
ment may have a judgment that is much better than that of the
courts.

Senator SpecTer. But isn’t it unrealistic, Judge Kennedy, to
expect the Congress to respond by cutting off funds for U.S. forces
in the Persian Gulf? If you accept the proposition that the Presi-
dent can act to involve us in war without a formal declaration, and
the President and the Congress ought to decide those guestions for
themselves, isn’t that pretty much an abdication of the Supreme
Court’s responsibility to be the arbiter and the interpreter of the
Constitution?

Judge KennNeDpY. Well, I don’t know if it is an abdication of re-
sponsibility for a nominee not to say that under all circumstances
he thinks the Court can decide that broad of an issue. If the issue
is presented in a manageable judicial form, in a manageable form,
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I have no objection to the Court being the umpire between the
branches.

On the other hand, I point out that having to rely on the courts
may infer, or may imply an institutional weakness on the part of
the Congress that is ultimately debilitating. It seems to me that in
some instances Congress is better off standing on its own feet and
making its position known, and then its strength in the federal
system will be greater than if it had relied on the assistance of the
courts.

Senator SpecTER. Well, you testified earlier that you could say
standing enhanced by legislative enactment.

Judge KENNEDY. Yes,

Senator SpECTER. And some of the legislation is now pending to
give broader standing as was given in Buckley v. Valeo, so that you
would—obvicusly, you have to reserve judgment, but you could see
an appropriate role for a judicial decision on these tough constitu-
tional questions, notwithstanding the generalizations that I just
read to you?

Judge KENNEDY. I think so. Dean Choper, of the University of
California at Berkeley, has a book in which he proposes the 1dea
that the Court should always withdraw from any dispute between
the branches. He would, I think, say Youngstown is wrong, that the
Nixon tapes case is wrong, and I disagree with that. I think there
is a role for the Court.

Senator SpECTER. Well, I think that is an important proposition,
and I think it may well be before you, and I obviously don’t ask for
any commitments or any statements on it except to hear what one
Senator has to say about it and what is the prevailing view in the
Senate, that at some point we feel the War Powers Act has to be
tested. That it has been a very important response to the fact of
life that the United States is involved in wars without declarations,
that the constitutional authority of the Congress has eroded there,
the impracticality of cutting off funds once there is a military
action. You note the commitment of troops in Korea. There has
been many others.

And I was just a little concerned about your statements that the
executive defines its own authority and your statements about the
courts keeping hands off. And i am assured, as you have testified
today, that there may be an appropriate roie for the Supreme
Court of the United States, depending on the specific factual pres-
entation.

Judge KENNEDY. Yes. And, as [ think we would both agree, much
of what 1 was saying there was a recitation of simple facts. The
Presidency has grown to have power of tremendous proportions.

Senator SprcTER. Judge Kennedy, I would like now to refer to a
number of cases where I have certain concerns where you have
reached conclusions as a matter of law which seem to me to under-
cut the fact-finding process. These are cases which you and I dis-
cussed when we talked informally in my office sometime ago.

The case of the City of Pasadena School Board, quite a controver-
sial matter, was decided in an opinion which vou wrote, or you
wrote a concurring opinion after a district court judge had sought
to retain jurisdiction. And the memorandum copinion of the district
court judge sets forth an extensive sequence of factual findings ex-
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pressing a concern about the conduct of the Board, election prom-
ises, which the district judge, the finder of fact, concluded reguired
the district court to retain jurisdiction.

And, without going through them at great length, there boil
down in footnote 19 where the district court judge found ‘“a majori-
ty of the defendants [those on the school board] have acted with un-
yvielding zeal and overt antipathy to the desegregative concept of
the Pasadena Plan. Promising return to neighborhood schools with
a recognition that it cannot be accomplished without resegregation
of Pasadena schools is bad faith not only to the principles of consti-
tutional duty but also to their own constituency.”

One comment that you made in your opinion that I have a ques-
tion about, one I read to you when we met privately about 10 or 12
days ago, where you said at 611 Fed. 2nd at 1247, “Where the
Court retains jurisdiction a board may feel obliged to take racial
factors into account in each of its decisions so that it can justify its
actions to the supervising court. This may make it more, rather
than less, difficult to determine whether race impermissibly influ-
ences board decisions. Where the subject is injected artificially into
the decision process and the weight that racial considerations
might otherwise have had is more difficult to determine.”

And my question to you before, and I repeat now, what is wrong
with that, especially in the context of the very strong findings of
fact by the lower court judge of bad faith by the school board?

Judge KENNEDY. This case had a long history. It went to the Su-
preme Court on more than one occasion. It was in our court on [
guess four different occasions. And this particular aspect of it pre-
sented one of the most troubling areas of desegregation laws, and
that is when does a court’s supervision cease?

In this case the City of Pasadena had, in compliance with a court
decree, been implementing a plan that was certified ultimately by
the Supreme Court to be a plan for a unitary district, which is the
parlance for saying a district that complies in all respects with a
desegregation decree.

The findings of the Supreme Court of the United States and of
our court—and uncontradicted by the district court—were that the
district had met full compliance for a period of more than 2 years.
Now the question was how long does the district court’s supervigion
last? This was a case in which the district court judge at one time,
in response to that question from an attorney, had said that dis-
trict court supervision will last as long as I live.

Now, at some point school districts must assume responsibilities
for their own affairs. At some point the jurisdiction of the court
must cease. At some point we must allow the school districts to
again resume charge of their affairs. And, if there is a further vio-
lation of the Constitution of the United States, an action can then
again be implemented.

We concluded that because there had been full compliance, be-
cause a unitary district had been achieved, the court was acting
improperly in looking at election campaign promises and election
rhetoric in order to justify its continued decrees.

What happened here was there were some schools—I forget if
they called them magnet schools or neighborhood schools—that
had been proposed in a district in which unitary compliance had
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been achieved, and we simply ruled that the district had to again
stand on its own feet, and that if there was a violation there could
again be a suit.

It is a very difficult area of the law to determine how to with-
draw. The very fact that the court is involved affects the equation.

Senator SPECTER. How much were you influenced by the judge’s
statement that he would keep jurisdiction as long as he would live?
Did you consider having the judge replaced in the case, if that
statement really amounted to a declaration of a bias or prejudice?

Judge KEnNEDY. Well, it didn’t amount to a declaration of bias
and prejudice but it indicated the difficulties that the district court
had in extricating itself from the decree of the court. And we felt
that the school district having been in good faith full compliance
for a period of years was entitled to a release of the jurisdiction of
the court.

Senator SpecTErR. Well, but that is the question. The question is
whether the school board was in compliance. You note in your
opinion, “The district court found that the board has acted and
failed to act with the same segregative intent that this court found
in 1970,” and the memorandum opinion of the board is replete with
facts and, of course, we know that the lower court is in a better
position to find the facts, especially questions of intent. And it was
a little hard for me to follow the conclusion as a matter of law that
the lower court was wrong in the face of those very extensive factu-
al findings.

Judge KEnNEDY. Well, we looked at the findings and concluded
otherwise I think, Senator. I agree with you that the fact-finding
functions of a district court cannot be usurped by an appellate
body. On the other hand, they have to fit the ultimate remedy the
court gave, and in this event we thought that the Pasadena School
District should be restored to its own status.

Senator SpecTEr. Well, the other two cases that I want to talk to
you about, and there are many more but I have limited it to three
cases, are the AFSCME v. State of Washington case——

Judge KENNEDY. Yes.

Senator SPECTER [continuing]. And here again there were very
strong factual findings by the lower court. The district court said at
page 863 of 578 Fed. supp., “Evidence which when considered as a
whole shows discriminatory intent includes the historical contacts
out of which the challenge to failure to pay arose,” and later in the
district court’s opinion the comment is made, “There is little doubt
that the State produced evidence that the unlawful discrimination
was other than in bad faith the Manard and Norse decisions would
have persuaded this court that back pay would not have been in an
appropriate remedy.”

Then going on to say, “Rather the persistent and intransigent
io:onduct of defendant in refusing to pay plaintiffs indicates bad
aith.”

This is a very complicated case and there is a great deal involved
and you commented on it to some extent, and I don’t cite it really
to—well, I cite it on the substantive law, but really more particu-
larly—and my time is up, and let me just finish it and then give
you a chance o respond.
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One of your concluding statements, as it appears on 77 Fed. 2nd
at 1408, “Absent the showing of discriminatory motive, which has
not been made here, the law does not permit the Federal courts to
interfere in a market-based system for the compensation of Wash-
ington’s employees.”

And, in this one, like the City of Pasadena case, I question in
terms of your coming to a conclusion as a matter of law which
overturns very strong findings of fact by a lower court in the civil
rights area.

Judge KENNEDY. I suppose I would disagree with your conclusion
about very strong findings, in that I don’t think the findings at all
related to the remedy. I don’t think the findings at all related to
the viclation that the district court findings were—the part you
quoted was simply conclusory. The actual findings were that the
State of Washington had done a comparable worth study. The
actual findings were that the State of Washington had advertised
in some cases for male-only jobs and that it had ceased that. And
we simply found that as a matter of law this was wholly insuffi-
cient to say that Washington was violating the law by not adopting
a comparable worth scheme for every one of its female employees.

So I would think that those are fact findings simply are not re-
lated to the judge’s conclusion, and so I would disagree with the
characterization as strong.

Senator SpEcTER. Thank you very much, Judge Kennedy. Thank
you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Byrd.

Senator Byrp. Judge Kennedy, I am sure you feel you have had a
very fair hearing here, and that the questions have been tempered
and incisive, to the point; am I correct?

Judge KENNEDY. You are certainly correct, Senator.

Senator Byrp, I am pleased to have had an oppertunity to meet
with you privately. I am sure that everybody else on here probably

-have done the same thing. But based on my own private conversa-
tions with you, and you didn’t promise me anything or commit to
anything in those conversations, and I didn’t ask you to, and based
on what I have read and heard and my observations of the hearing,
I don’t believe you are in any trouble.

I am inclined to vote for you, barring some unforeseen happeu-
ing. I am a conservative when it comes to the courts. Probably a
liberal on some matters and moderate in others. I hope I am not an
extremist in anything.

Disraeli said that he was a conservative to conserve all that was
good in his constitution and that the radicals would do all that was
bad. 1 believe in the death penalty. I believe it is constitutional.
The Constitution refers to capital crimes.

What are your comments, or would you have any on the subject?

Judge KEnNNEDY. Well, with reference to the death penalty, Sena-
tor, I have taken the position with your colleagues on the commit-
tee that the constitutionality of the death penalty has not come to
my attention as an appellate judge and that 1 will not take a posi-
tion on it, but that if it is found constitutional I think it should be
efficiently enforced.
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Senator Byrp. We had a little difficulty with another nominee
for this position recently in connection with congressional standing,
and I was left to believe that the Congress would not be allowed in
the Court in the event there were disputes between the legislative
branch and the executive on that occasion.

Perhaps others have asked questions on this subject, but would
you care to indicate whether or not you feel that there is—do you
have any problem with Congress being able to get standing to re-
ceive justice in the Court if you hecome a member of the Supreme
Court and there is a serious question that arises between the exec-
utive branch and the legislative and the country’s national security
interests, let’s say, are involved?

Judge KENNEDY. In a colloquy that we had earlier this afternoon,
Senator——

Senator Byrp. No, I did not hear the coliloguy.

Judge KEnnEDY. Right. I mean one that I had before you came
in. I made it clear that in my view it is quite appropriate for the
Court to act as an umpire between the political branches of the
government. The circumstances in which a case that meets the
case or controversy doctrine are ones that we would have to exam-
ine in a particular case. I think that in the Youngstown case, the
steel seizure case, and the Nixon tapes case, the Court acted com-
pletely appropriately in defining and determining the bounds of
power between the two political branches. I think that is a com-
pletely appropriate role for the Court to play.

Senator BYrp. Why would you want to be a Supreme Court Jus-
tice? Has anybody asked you that question yet?

Judge KEnneDY. 1 think Senator Leahy asked me that question.

Senator Byrp. Well, then you don’t need to answer it for me.

Judge KENNEDY. Well, I would be pleased to tell you, Senator,
that I am committed to constitutional rule and I think every
person in this Senate is, and I think every American is; and I want
to do the best I can to honor that commitment.

Senator Byrp. I suppose you have been queried as to your posi-
tion on judicial restraint, how you view the responsibilities and
role of the Supreme Court under the Constitution.

Judge KEnnEDY. I have, Senator, and I believe the role of the Su-
preme Court must be to maintain its independence but at all times
to obey the Constitution and the law.

Senator BYrRD. And I suppose you would view the Court not as a
traveling constitutional convention?

Judge KENNEDY. Absolutely.

Senator Byrp. Or as an erstwhile legisiative branch?

Judge KenNEDY. Not at all, Senator. I would not so view it.

Senator Byrp. Well, what is the role of the Supreme Court? Is it
merely that of interpreting the law and the Constitution and apply-
ing the law and the Constitution to the facts of the case, or is it
that of blazing new trails and, in essence, changing the laws, enact-
ing the laws, enacting new laws?

I am sure you have probably been asked these questions already,
and I apologize to you. You need not elaborate at great length on
my questions if others have asked them because I will be reading
the hearing.
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Judge KEnnEDY, Senator, the Court can use history in order to
make the meaning of the Constitution more clear. As the Court has
the advantage of a perspective of 200 years, the Constitution be-
comes clearer to it, not more murky. The Court is in a superior ad-
vantage to the position held by Mr. Chief Justice Marshall when he
was beginning to stake out the meanings of the Constitution in the
great decisions that he wrote.

And this doesn’t mean the Constitution changes. It just means
that we have a better perspective of it. This is no disparagement of
the Constitution. It is no disparagement of the idea that the inten-
tions and the purposes of the framers should prevail. To say that
new generations yield new insights and new perspectives does not
mean the Constitution changes. It just means that our understand-
ing of it changes.

The idea that the framers of the Constitution made a covenant
with the future is what our people respect and that is why they
follow the judgments of the Supreme Court, because they perceive
that we are implementing the understanding of the framers. I am
committed to that principle.

Senator Byrp. How do you view previous decisions, precedent,
the doctrine of stare decisis? Do you feel that precedent should be
given a great deal of weight? Is precedent supreme, or is precedent
to be given a strong place but in the light of changing circum-
stances, perhaps? That you would not have any great difficulty in
overriding precedent?

Judge KENNEDY. As you know, Senator, stare decisis has an ele-
ment of certainty to it, which most Latin phrases do, but it really
is a description of the entire legal process. Stare decisis is the guar-
antee of impartiality. It is the basis upon which the case system
proceeds, and without it we are simply going from day to day with
no stability, with no contact with our past.

And so stare decisis is very important, but, obviously, if a case is
illogical, if it cannot be reconciled with all of the parallel prece-
dent, if it appears that it is simply out of accord with the purposes
of the Constitution, then it must be overruled.

Senator Byrp. Well, I congratulate you again, and I think that in
due time the Senate will consider your nomination. I can assure
yvou that your nomination will be given a very fair and thorough
hearing in the course of Senate debate based on your testimony
thus far and your conduct in these hearings and my perception
based on what I have read and heard and seen and what I have
listened to among my colleagues, I have a feeling that you are
going to have the opportunity to don those robes and sit on that
Court. And if the good Lord does his will and nothing happens to
keep you from doing that, I certainly want to extend the hope that
you will be there a long time. I have a favorable impression from
the standpeint of my own measurements, my own standards, as one
who believes that the legislative branch under this system was cre-
ated to do the legislating and that the branches are equal, coordi-
nate. I believe strongly in our system of checks and balances, and 1
believe the Court has the role of interpreting the laws and the Con-
stitution. I think the judges should exercise restraint and not allow
themselves to get over into the realm of the legislative branch.
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And having said that, I will exercise a little restraint, Mr. Chair-
man, and say no more, except thank you for the hearing. I would
like to thank my colleagues for the dedication that they always
pursue in hearing the nominees, the questions that they ask, the
preparations that they make in advance of the hearings. And
again, to compliment you and wish you and your family a happy
holiday season.

Judge KeNNEDY. Thank you for those gracious remarks, Mr.
Chairman, and for the courtesy that all of your colleagues have
shown me. The advise and consent process is a very meaningful
one to me.

The CHAIRMAN. Thank you, Senator.

The Senator from New Hampshire.

.Se&nator HumMpHREY. Back to judicial restraint, Judge, if you don’t
mind,

Judge KENNEDY. Not at all, Senator.

Senator HumphrEY. The advise and consent role is very impor-
tant. We exercise it only once with each nominee.

I am not fully satisfied that I have your views in this area por-
fectly in focus. Just how seriously do you view the absence of judi-
cial restraint, which I will call judicial activism? How seriously do
you view that as misconduct by judges?

If you were a Senator, would you reject, refuse to confirm a can-
didate to the bench who rejected the philosophy and the doctrine of
judicial restraint?

Judge KEnNEDY. Well, it is not clear to me that a Senator can
always reject a nominee because of some disagreement with philos-
ophy. But, if you have a nominee who tells you that he or she is
not bound by the law of the Constitution, that he or she is superior
to precedent, that he or she has some superior insights into the
great principles that made this country devoted to constitutional
rule, then I think you could very easily reject that nominee.

Senator HumPHREY. Yes, that would be easy but it doesn’t
present itself that way, as you know.

Judge KENNEDY. I think there may be a problem in that I am not
sure that, in the last 20 years, any nominee has not embraced the
doctrine of judicial restraint because that is a phrase that is rather
simple to adopt, and the question is whether or not it is given
meaning and given application in the deliberative approach that
the judge brings te his or her work. I can point to my record—12
years of opinions in which I think I indicate that careful approach.

Senator HumMrHREY. Earlier you mentioned facts which judges
might consider in determining what activities are covered by the
privacy right. You mentioned things such as the essentiality of the
right to human dignity, the inability of a person to manifest his or
her own personality, the inability of the person to obtain his or her
own self-fulfillment.

It seems to me that such broad subjective concepts are an invita-
tion, or can certainly lead to the exercise of political power, raw
poIiti(}:lal power that you spoke of disparagingly in your Stanford
speech.

Judge KENNEDY. They are unless they are used with the view to
determining what the Constitution means. The framers had—by
that I mean those who ratified the Constitution—a very important
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idea when they used the word “person” and when they used the
word ‘liberty.” And these words have content in the history of
Western thought and in the history of our law and in the history of
the Constitution, and I think judges can give that content. They
cannot simply follow their cwn subjective views as to what is fair
or what is right or whal is dignified. They can do that so that they
can understand what the Constitution has always meant.

Senator HuMPHREY. I remain uneasy about what you said regard-
ing the ninth amendment. You said, it seems to me, the Court is
treating it as something of a reserve clause to be held in the event
the phrase “liberty” and the other spacious phrases in the Consti-
tution appear to be inadequate for the Court’s decision.

I don’t know why you choose to be so vague, and in my mind
so—Ileave things in such a worrisome suspension, when the Court
has never used the ninth amendment to invent new rights. Indeed
one of the most liberal of the liberals, William 0. Douglas, said in
his concurring opinion in Dole that the ninth amendment obviously
does not create federally enforceable rights, and against that find-
ing by Justice Pouglas, againgt the history of the Court, against the
clear—there are few amendments that have a clearer historical
context, where the intent is clearer, than the ninth amendment.

And now the thing has been reversed—if we apply the doctrine
of incorporation illogically fo it, and you seem to hold open that
possibility, the thing is reversed in its intent——

Judge KennepY. Yes.

Senator HUMPHREY [continuing]. Intended application, and now
you are saying that the Court is holding it in reserve. In case it
can't find something else in the Constitution, why it always has
this to fall back on.

Judge Kennepy. Well, to begin with, don’t shoot the messenger. 1
am describing the jurisprudence of the Court as I think it exists.
The Court has simpnly not had the occasion to reach the ninth
amendment for the resolution of its cases, and it seems to me inap-
propriate for me to announce in advance what its meaning is. |
have indicated what I think, what I understand its original purpose
to be, which was actually a disclaimer that the Constitution of the
United States was intended to constrain the States in any respect
in the adoption of their Bills of Rights.

Senator HumpareY. Well, do you find a—do you consider the
intent of the ninth amendment to be pretty clear?

Judge KENNEDY. No.

Senator HuMpHREY. Even given the historical —--

Judge KENNEDY. Well, the purpose of it is as 1 believe I have de-
scribed it.

Senator Humrnrgey. Well, what is the difference between the
purpose and the intent?

Judge KenNNEDY. Its meaning is somewhat unclear. The reason
for Madison's using it as a device is not completely clear. I think
tllle explanation I gave is the best one, but that is not completely
clear,

Senator HumpurEY. Well, his words are pretty clear on the
point, if I just knew where to find them. I am getting paper fatigue
at this point. You have got fatigue yourself I am sure. Here it is.
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He said that “It has been objected also against the Bill of Rights
that by enumerating particular exceptions to the grant of power it
would disparage those rights which were not placed in that enu-
meration, and it might follow by implication that those rights
which were not singled out were intended to be assigned into the
hands of the general government and were consequently insecure.”

And so thig was a clarification on the part of the Federalists that
even though certain rights were enumerated that didn’t mean that
everything else was denied to the States.

Judge KENNEDY. I think that that is the most plausible interpre-
tation of the amendment.

Senator Humpnrey. Jumps right out at you. Couldn’t be clearer.

And then 1 am concerned likewise by your vagueness, unwilling-
ness to recognize 200 years or so of validation of capital punish-
ment. The Court has never, even in Furman the Court has never
suggested that capital punishment is unconstitutional per se, fun-
damentally. Why are you not willing to—why are you 0 vague on
a point that is so well settled?

Judge KENNEDY. Well, I guess we have a disagreement as to
whether or not it is well settled, Senator. These decisions are very
close. Some Justices have indicated that it is unconstitutional, and
I simply think that I should not take a specific position on a consti-
tutional debate of ongoing dimension.

I have indicated that in my view if held constitutional it should
be swiftly and efficiently enforced. I recognize also that capital
punishment is recognized in the Constitution, in the fifth amend-
ment.

Senator HuMPHREY. I am sorry. I couldn’t hear that last sen-
tence.

Judge KENNEDY. Capital punishment is recognized in the Consti-
tution.

b Senator HumrHrEY. And you said something else that I didn’t
ear.

Judge KENNEDY. In the fifth amendment.

Senator HUMPHREY. Yes.

In your Stanford speech you peoint out that in the post-Griswold
privacy cases the debate shifts to the word “privacy” rather than
to the constitutional—to a constitutional term such as “liberty.”

Wh%t is the significance in that statement? What are you trying
to say?

Judge KENNEDY. Well, I was trying to indicate that simply be-
cause we find a new word we don't avoid a whole lot of very diffi-
cult problems. It is not clear to me that substituting the word “pri-
vacy is much of an advance over interpreting the word “liberty,”
which is already in the Constitution.

And I indicated that, to illustrate that, that the Convention on
Human Rights, which contains the word “private,” produced a case
which had many of the same issues in it that we would have to
confront, and so that the woru “privacy” should not be something
that convinces us that we have much certainty in this area.

Senator HUMPHREY. Are you saying that these privacy cases
would be better dealt with under the liberty clause?

Judge Kennepy. That is why I have indicated that I think liber-
ty does protect the value of privacy in some instances.
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Senator HumMpHREY. You would prefer then to deal with privacy
cases under the liberty clause?

Judge KENNEDY. Yes.

Senator HUMPHREY. As opposed to dealing with them under ema-
nations of penumbrae?

Judge KENNEDY. Yes, sir.

Senator HUMPHREY. Ever seen an emanation? That is a real term
of art, isn’t it? I amn not a lawyer. Had that ever been used before?

Judge KENNEDY. Certainly not in a constitutional case.

Senator HumpHgEY. That is really a, that one is really a shame-
less case of——

The CHAIRMAN. Senator, excuse me.

Senator HUMPHREY. Yes?

The CHAIRMAN. The Senator from West Virginia would like to
ask you a question.

Senator Byrp. Did you say emanation? To emanate? What is the
word you are referring to?

Judge KENNEDY. Emanations.

Senator Byrp. Emanations?

Judge KENNEDY. Emanations, yes. “Penumbras and emanations”
was the phrase used in the Griswold case.

Senator Byrp. Thank you. That word is not in the Constitution,
though, is it?

Judge KENNEDY. Not at all. And I have indicated it is not even in
any previous—the Senator indicated it was not even in any previ-
ous cases.

Senator Byrp. But the word “liberty” is in the Constitution?

Judge KENNFDY. Yes, sir.

Senator Byrp. I like that word “liberty’ in the Constitution.

Senator HuUMPHREY. Do you think there are a whole lot more
emanations from this penumbra?

Judge KEnNepy. I don’t find the phrase very helpful.

Senator HumpHREY. Good. Well, two hopes. Hope number one is
that you will at least once a year read your Stanford speech. Hope
number two is that you will not intrude on our turf. Thank you.

Judge KENnnNEDY. Thank you, Senator. I will certainly commit to
the former, and I will try to comply with the latter.

The CuamrMan. Judge, have you had a chance to read “The For-
gotten Ninth Amendment” by Bennett P. Patterson?

Judge Kennepy. I think I glanced at it some years ago, Senator.

The CHaiRMaN. Well, while we are hoping, I hope you read it
again.

Judge KEnnNEDY. All right.

The Caamrman. We will have an opportunity, the Senator and 1,
as long as we are here to debate the meaning of the ninth amend-
ment, but in here he liberally quoted from Madison’s utterances at
the time. It may be somewhat selective, [ think not. And the point
one of the authors makes is, “The last thought”—referring to the
ninth amendment—‘“The last thougnt in their minds was that the
Constitution would ever be construed as a grant {o the individual
of inherent rights and liberties. Their theory’—meaning the
Founding Fathers—‘Their theory of the Constitution was that it
was only a body of powers which were granted to the government
and nothing more than that.”
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And it seems, if you read the ninth amendment, how anyone
could avoid the conclusion that the word “retained” means ‘“re-
tained.” Now you can argue whether it is retained by the States, or
retained by individuals. That is a second argument. I won’t go into
that at the moment. But it seems to me that one of the—I have not
found any reason, which I think in part disturbs my friend from
New Hampshire, to disagree with any of the points you have made
about your interpretations of the Constitution.

As I have indicated earlier, I find vour reading of the Constitu-
tion, your finding of the word “liberty” in the Constitution and
that it has some meaning and application, and your attitude about
the fourteenth amendment in general, the fifth amendment, to be
a conservative, mainstream and fundamentally different than
Judge Bork’s.

But having said all that, let me ask you a few questions, and
hopefully this will be the end of it for me. I indicated to you earlier
that staff received a telephone call from a former student and sub-
sequently, ag we do with all these calls, followed up on the call and
apparently contacted four of your former students, all of whom are
supporters, and strong supporters, of your nomination to the bench.

But the issue related to the question of a discussion you had in
1973 with students about the role of women in law firms at that
time; that is, in the context of 1973. Could you for the record just
tell us a little bit about it, without my characterizing it, because
you indicated you remember it vaguely, the incident? Just tell us a
little about it.

Judge KEnnEDY. Both the incident and the class discussion are
not very clear.

The CHAIRMAN. Quite frankly, I don’t think they are very impor-
tant, either.

Judge KENNEDY. But I had the habit of talking to my students in
the course of a 3%-hour lecture about the problems that lawyers
face in their practice, and I think it is imperative that lawyers re-
alize that they have an obligation, first of all, to know themselves,
to know their own motivations and to comply with the law strictly
so that they can be a model for their clients.

And I recited to my class, as I recall, the incident of a lady who
had come to our office seeking employment, and at the time we did
not have a pogition open in any event, but 1 was pleased to chat
with her. She was extremely well qualified. She had sent in a
résumé I think and I had said that if she was in town we would be
glad to talk to her. It wasn’t clear to me from the résumé that she
was male or female.

And when she was a female [ told her that she might find some
resistance in certain law firms and told her the story of a lawyer in
San Francisco whom I know very well and who is a man of re-
markable self-knowledge and remarkable honesty and who has a
remarkable admiration for the law, who had taken the position
that he would not have women in his law firm because he had a
very close relation with his partners and he did not want to share
that relation with another woman because of the respect he had
for his wife. He behaved the way he did in front of his partners, in
a way that he thought was very free, and he thought of his rela-
tions with the law partners as very intimate.
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And I told her that this was an attitude that many lawyers had
about their law partners. I said that in my own law firm that she
would find certain problems of adjustment because of the way my
partners behaved, but that I wanted to put this out in front for her,
to tell her that this was the kind of thinking that some people that
were sitting on the other side of an interview desk would be
having, and that if I were ever to either hire or not hire her and 1
harbored those feelings that I wanted to make her sure that she
knew that I was trying to explore, for my own satisfaction, my own
motives, and my own intent.

And T told her that the world was changing. I told her also the
story of when I was in the Harvard Law School and a certain pro-
fessor would have “Ladies Day,” and ladies were not called on
unless it was “Ladies Day.” And today this would not only be seen
as terribly stigmatizing and patronizing but probably actionable.

And T recited this to my students to indicate that lawyers must
always be honest with themselves about their motivation, honesi
with the people with which they deal about their motivation. And
the lady, as I recall, was very appreciative of the conversation. She
subsequently went to work in her own city of Los Angeles, I be-
lieve, which was where she was from. And that was all that the
incident was about.

The CuairMaN. Have your views changed about the role of
women in law firms since 19737

Judge KeNNEDY. Well, of course that wasn’'t my view. I was
trying to indicate to her that I thought that the law was very much
in flux and that it would change, and it has. Women now
occupy——

The CHAIRMAN. Is it good or bad that it has changed?

Judge KENNEDY. I think it is good that it has changed.

The CHalrMAN. Why?

Judge KEnNEDY. Women can bring marvelous insight to the legal
profession. Women, themselves, have been in a position where they
have been subjected to both overt and subtle barriers to their ad-
vancement, and the fact that women are on the bench and on our
court brings a very, very valuable insight and perspective.

We now have, I would think, close to 35 or 40 percent women in
the night division of our law school class, and they are making
their way into the profession and are performing admirably. And it
is too bad they were not in it a hundred years ago.

The CHAIRMAN. Do you think the attitude of the profession has
changed as well?

Judge KENNEDY. Absolutely. I have had female law clerks that 1
have worked extremely closely with and it has been a really very
remarkable years when they have been with me. 1 have enjoyed it
very much.

The CuaarrmMaN. When did you hire your first female law clerk, if
you know?

Judge KENNEDY. I think my second set of clerks had my first
female—I guess my third set of clerks, my third year.

The CuairRMAN. Roughly what year was that?

Judge KENnEDY. 1978.

The CHARMAN. You indicated, and 1 am paraphrasing, in re-
sponse to a question from one of my colleagues, you said if someone
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had been sitting here 20 years ago and had been asked to comment
on the law of the first amendment as it relates to the law of libel,
not even the greatest prophet could have predicted the state of the
law today. It may very well be that with respect to privacy we are
in the same rudimentary state of the law.

Now, Judge, there has been, obviously, we have just had some
discussion about your view on the ninth amendment. As you know,
Justice Goldberg, as you mentioned, in the birth control case and
Justice Burger in the Richmond Newspaper case both treated the
ninth amendment as a rule of somewhat generous construction, not
just a reminder that States can protect individual rights in their
own constitution, an idea that would have made the ninth amend-
ment in my view redundant in light of the fact we had a 10th
amendment that provides for just that.

In the view of Justices Goldberg and Burger the ninth amend-
ment announces that the word “liberty” in the fifth amendment
and later in the 14th amendment is broader than specifically enu-
merated rights contained in the Bill of Rights. The ninth amend-
ment, in other words, in my view confirms in the text of the Con-
stitution that spacious reading of liberty, the so-called Liberty
Clause, that you have said you thought was a proper reading.

I understood you yesterday as embracing the view of Goldberg
and Burger in the regard that the notion of liberty, the Liberty
Clause as being one of those spacious phrases.

Former Chief Justice Burger thought that the ninth amendment
shows a belief by the framers that fundamental rights exist that
are not expressly enumerated in the first eight amendments, and
the intent of the rights included in the first eight amendments are
not exhaustive.

I would like to quote from a case. Justice Burger says:

But arguments such as the State makes have not precluded recognition of impor-
tant rights not enumerated. Notwithstanding the appropriate caution against read-
ing into the Constitution rights not explicitly defined, the Court has acknowledged
that certain unarticulated rights are implicit in enumerated guarantees.

For example, the rights of association and of privacy, the right to be presumed
innocent, the right to be judged by a standard of proof beyond reasonable doubt in a
criminal trial, as well as the right to travel, appear nowhere in the Constitution or
the Bill of Rights. Yet, this important but unarticulated rights have nonetheless
been found to share Constitutional protection in common with explicit guarantees,

The concerns expressed by Madison and others have been resolved. Fundamental

rights, even though not expressly guaranteed, have been recognized by the Court as
indispensable to the enjoyment of rights explicitly defined.

Then there is a footnote, Footnote 15. It says, “Madison’s com-
ments in the Congress also revealed a perceived need for some sort
of Censtitutional saving clause, which, among other things, would
serve to foreclose application of the Bill of Rights of the maximum
that the affirmation of particular rights implies the negation of
those not expressly defined.

“Madison’s efforts, culminating in the ninth amendment, serve
to allay the fears of those who were concerned that expressing cer-
tain guarantees could be read as excluding others.”

Now, Judge, in general terms do you share the view of Justice
Burger about unenumerated rights?

Judge KEnNEDY. Well, in general terms, it is not clear to me that
Chief Justice Burger’s position would be any different if the ninth
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amendment were not in the Constitution. I think liberty can sup-
port those conclusions he reached, and the meaning, purpose, and
interpretation of the ninth amendment, 1 think the Court has very
deliberately not found it necessary to explore,

The CramrManN. But I think Justice Burger used almost the same
words you used yesterday that the Senator from New Hampshire
wlou}d very much like for you to recant. He uses the phrase “saving
clause.”

Judge KENNEDY. [ think I used the words “reserve clause.”

The CualRMAN. You used the word ‘“‘reserve” clause.

Judge KeENNEDY. And I think the Court as a whole—I am not
talking about individual Justices—has taken that view of the
amendment, that they just find it unnecessary t{o reach that point.

The CualRMAN. Are they not also, with good reason, a little bit
afraid of the amendment, because once you start down the road on
that amendment—I find the ninth amendment clear, and 1 think
most Justices have found it clear, in fact.

But they are reluctant to use it because once you start down the
road on the ninth amendment, then it becomes very difficult to
figure where to stop; what are those unenumerated rights.

Judge KENNEDY. And it is the ultimate irony that an amendment
that was designed to assuage the States is being used by a federal
entity to tell the States that they cannot commit certain acts.

The CHAIRMAN. Well, ironically, I think that it was, in fact, not
designed, that amendment, in particular, to assuage the States as it
related to the rights of the States. I think it was designed to as-
suage the representatives of the various States to allay their fears
that any government—in this case, the only one they were dealing
with at the moment, the central government—was going to, as a
consequence of the first eight amendments, conclude that they
were the only rights that, in fact, were retained by the people.

Judge KENNEDY. I understand that position.

The CHammaNn. That is a very tactful answer and you would
make one heck of an ambassador. Maybe there are State Depart-
ment representatives, but I do not think it is appropriate for me to
push you any further on this because I, quite frankly, think you
have left us all where I think it is proper to be left, quite frankly,
and that is I do not think anybody here and anybody not here, in-
cluding the President of the United States, and 1 suspect, Judge,
not even you, knows how you are going to rule on some of these
issues.

Quite frankly, I said at the outset when Judge Powell announced
his resignation that, for me, that is just what I was looking for, as
long as whomever came before us came with an open mind, did not
have an ideological brief in their back pocket that they wished to
enforce or move into law once they got on the Court, did not have
an agenda.

The one thing that has come clear to me is that you are extreme-
ly bright, extremely well informed, extremely honorable, and open-
minded. I suspect you are going to rule in ways that I am going to
go, oh, my goodness, how could he have ruled that way. And I sus-
pect you are going to rule in ways where Senator Humphrey is
going to go, oh, my goodness, why did I let him get on the Court.
But 1t seems to me that is the way it should be. We are not entitled
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to gléarantees. We are only entitled to know that you have an open
mind.

I just realized that I had told the Senator from Pennsylvania
that I would allow more questions, and here I was about to wrap
up. I apologize to the Senator from Pennsyivania.

I will yield to the Senator from Pennsylvania and then to the
Senator from New Hampshire if he has any further questions, and
then——

Senator HumrHREY. I have no further questions.

The CHAIRMAN. And then I will yield to the clock.

Senator SpecTER. Thank you, Mr. Chairman. I have just a few.

When the last round ended, Judge Kennedy, 1 was questioning
certain findings you made as a matter of law in the face of certain
underlying factual situations, and have referred to the Pasadena
school desegregation case, and also AFSCME v. Washington State
on the comparable werth case.

And the other case that I want to discuss with you, and I shall do
so relatively briefly, is the Arnada case, which has already been
the subject of some discussion.

Judge KenNEDY. Pardon me. Which case, Senator?

Senator SpECTER. The case of Aranda v. Van Sickle.

Judge KENNEDY. Aranda v. Van Sickle, yes, sir.

Senator SpecTER. And this is a voting rights case, a civil rights
case, involving Mexican Americans, and I do not want to suggest,
Judge Kennedy, that there are not many cases where you have
been on the other side in the findings.

The case of Flores v. Pierce where you made findings in favor of
Mexican Americans, and the case of James v. Ball, you made a
finding for civil rights, so that there is balance and representation
on both sides.

But the Aranda case is unique and, I think, significantly ques-
tionable, and the reason that I question it, Judge Kennedy, turns
on the issue of summary judgment in a context where you say in
your concurrence that it was not overwhelming.

And the law on summary judgment—and you and 1 had dis-
cussed this in our last session in my office—the standard for sum-
mary judgment requires that it be entered only when there is no
genuine issue as to any material fact and the moving party is enti-
tled to judgment as a matter of law, and where summary judgment
is considered it is particularly inappropriate where there are issues
involving intention and motivation, which were present in this
case, and especially in the context where the lower court had
denied a request for additional discovery.

It just seems hard to understand the use of summary judgment
and the refusal to allow the facis to be submitted to a factfinder in
view of the very substantial constitutional issues involved here.

And the other aspect of the case, and then I will ask you to com-
ment on it, turns on your very thoughtful opinion which comes to
the conclusion that other remedies were appropriate in terms of lo-
cation of polling places and employment of Mexican Americans by
commissions.

And the case might have been remanded for further factfinding
or it might have been remanded for an amendment on the plead-
ings or you might have considered, as we lawyers do, to conform
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the pleadings to the proof in the case and you might have entered
a remedy which was not specifically asked for.

Most complaints in equity have the prayer or other equitable
relief as may appear just and appropriate under the circumstances,
and I understand your statement that the plaintiff sought to
change the at-large representation here. But it just seems to me
that all the facts of this case really ¢ry out for some different
result than was reached in this case as a matter of basic justice.

Judge Kennepy. Well, Senator, I have some obligation to be in-
teresting and creative, and I am disturbed by the fact that I may
sound very repetitive because I have been through this with the
other Senators this morning and agsain earlier this afternoon.

The parties and the attorneys have the right to determine the
shape and the conteurs of their lawsuit. The repeated guestioning
in the court indicated to me that the attorneys were there for one
remedy, and one remedy only, and that was the invalidation of at-
large elections and the substitution of district elections.

Senator SpECTER. But, Judge Kennedy, was that not made in the
context that that is what he wanted and did not want to accept any
compromises?

And when you say that the parties have the right to determine
the shape of the lawsuit, I understand what you are saying, We
had discussed in the context of this case the issue as to whether a
court ought to consider on appeal issues which were not raised by
the parties.

And it seems to me that as to procedural matters, there is a
broader responsibility on the court. Now, we are not talking about
breaking new ground and about establishing new rights, and no
generalizations, but a broader responsibility of the court to do jus-
tice where there are procedural issues involved.

And I can see a lawyer making the argument to you, no, Judge,
this is what I want, all or nothing. And it is really in the context,
in a sense, of putting the court’s back to the wall as a far as a liti-
gant can.

But in the context where the facts were as present here, where
there was really injustice to Mexican Americans under this circum-
gtance, and important factors on location of polling places and
hiring by comimissions, is there not a responsibility for a court of
appeals to mold the verdict, to mold the finding to do justice under
the circumstances?

Judge KeEnNEDY. The law that we were applying at the time was
that the remedy had to fit the violation, and the insistence was
that this was the only remedy they wanted. And 1 was sufficiently
concerned about it that I wrote the separate opinion indicating
with every hint I could that I was very concerned about some sub-
stantive violations, but that I had to agree with my colleagues that
the remedy was not permitted.

Senator SPECTER. But another remedy could have been ordered.

Judge KennNEDY. Certainly.

Senator SpecTer. Why not?

Judge KennEpY. Yes, | think another remedy could have been
ordered. So I think all we are talking about is whether or not I as a
single judge should have said that I would remand. I certainly did
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not have that authority because I did not have the votes. I did not
have the authority to write the mandate in this case.

Senator Specter. Do you recall whether you raised that issue
specifically with the other two judges on the panel?

Judge Kennepy. | cannot recall.

Senator SpEcTER. One final point, Judge Kennedy, and it follows
up from our discussion earlier today with respect to framers’ intent
and then one of my colleagues had raised the subject again and
had talked about the difference on electronic surveillance on the
fourth amendment where electronic surveillance was not known at
the time the fourth amendment was adopted.

But that seems to me to be a very different consideration from
the one which you and I had discussed previously, and that in-
volves the framers’ intent in the issue of segregated schools on the
basic question to the propriety of the court in some extraordinary
circumstances making a conclusion which is directly contrary to
the framers’ intent.

And in the discussion which you had today you talked about the
fact that it was not subjective intent that the framers were looking
toward, and my question is what kind of intent is there besides the
intent in the minds of the individuals who frame the amendment.

Whether you call it subjective intent or objective intent, what is
there besides what they are thinking about, as reflected by the
facts surrounding the times when D.C. schools were segregated and
schools were segregated all over the country and the gallery in the
Senate was segregated?

They must have had in mind the segregation because that was
the only fact of life that they knew.

Judge KennNEDY. That may have been, but they committed them-
selves to something that in legal consequence was entirely dif-
ferent, and they simply have to bear the consequences of that
decision.

They made an agreement among themselves that racial discrimi-
nation would not be permitted when it was at the behest of the
State, and I think they are bound by the consequences of what they
did, regardless of whether——.

Senator SpECTER. Well, Judge, when you say the legal conse-
quences, they committed themselves to legal consequences which
were something different. I agree with the meorality, the propriety,
and the prevailing law on the subject, but I just do not see how you
can say that they agreed to those consequences, given their under-
standing of what was happening in, their world.

Our world is different. The world was different in 1954 with
Brown v. Board, but what seems to me to come through from your
approach, and quite properly so, but I think this is an important
principle, is that there are some extraordinary cases where there is
an appropriate finding by the Supreme Court of the United States,
as they did in Brown v. Board of Education, which goes right into
the teeth of the intent of the framers who wrote the Equal Protec-
tion Clause of the fourteenth amendment.

Judge KENNEDY. Well, I guess, again, it comes down to a differ-
ence of the use of the term “intent.”
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Senator SpecTER. Is there any question in your mind about the
Equal Protection Clause applying beyond blacks to women, to
aliens, to indigents, to mentally retarded?

Judge KenNnEDY. No. In fact, once again, the framers could have
drafted the amendment so that it applied to blacks only, but they
did not. They used the word ‘“person.”

Senator SPECTER. And is there any question in your mind about
the propriety of the longstanding rule in the Supreme Court of the
United States about the clear and present danger test or freedom
of speech?

Judge KenneDY. | am not sure that the clear and present danger
test is a full description of the full protection that the Court gives
to freedom of speech. I think Brandenburg goes a little further
than the clear and present danger test.

Senator SPECTER. So you have the clear and present danger test,
plus Brandenburg v. Ohio——

Judge KENNEDY. Yes.

Senator SPECTER [continuing] And Hess v. Indiana, and you
agree with that statement of the——

Judge KENNEDY. I know of no substantial, responsible argument
which would require the overruling of that precedent.

Senator SpecTER. I know of none either, but some do.

That concludes my questioning. Thank you very much, Judge
Kennedy.

Judge KENnnEDY. Thank you, Senator.

Senator SpecTER. Thank you, Mr. Chairman.

The Cramman. Judge, you just proved that you did not listen to
any of the Bork hearings. We take you at your word.

Do you have anything to say, Senator?

Senator THurMoND. I have nothing else to say. I again want to
commend Judge Kennedy for the way in which he has handled
himself, and I hope we will not extend these hearings unduly.

If the members would stay here and listen to questions asked,
they would not have to ask them over and over and over again, and
that is what is happening. We apologize to you.

Judge KENNEDY. Well, no apologies are necessary, Senator.

Senator TARURMOND. Of course, they have a right to do that, but
at the same time it takes a lot of time from all the people who are
attending, and I just hope we can speed along.

Judge KENNEDY. No apologies are necessary, and [ appreciate,
Mr. Chairman and Senator, the great consideration and courtesy
that you have shown to me and my family. We have enjoyed it.

The Cuairman., Well, Judge, as you can verify now, the Senator
from South Carolina—when they said “with all deliberate speed,”
they really meant it. He wanted to schedule your hearing 1 week
after the President had named you and 8 days before your name
was sent up, s0 he is always moving along rapidly.

I think that our colleagues asked very good questions, and we
seldom disagree, but, Boss, it went smoothly. Here we are at 6
g’. clock; we are about to close down, and so I hope vou have a good

inner.

Let me ask one thing of the staff. Is there any Senator on his
way to ask further questions?

[No response.]
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The CHalrmMaN. I have some questions on criminal procedure
which I will submit to you in writing, Judge. There is no hurry,
obviously. As you know, becaug} of the Senate schedule, we will
not be back in until the end of January, so we will not vote on your
nomination in committee until we get back.

Senator TrurMoND. Well, Mr. Chairman, I was hoping vou
would change your mind and vote tomorrow when we finish, or the
next day.

The CHAIRMAN, I thought you might, Senator, in contravention
of our own rules. You know, all the breaks I cut this man—he does
not cut me any on this score. All kidding aside—

Judge KEnNNEDY. [ will abide by the will of the Senate, Senator.

The CHaIRMAN. Judge, you have every reason, in my view, to
have a happy holiday. I appreciate your answering the gquestions.
You have kept your commitment that you would discuss in broad
terms the issues and the constitutional questions. You did that; we
much appreciate it.

And unless Senator Thurmond has something good to say about
the way the hearings have been conducted, I am going to close.

Senator THUrRMOND. Well, I think you, Mr. Chairman, are very
fair and 1 want to congratulate you for your fairness.

The CHairMaAN. Thank you.

Senator THURMOND. I hope you and your family go out and have
a nice dinner, get a good night’s rest, and we will see you tomorrow
morning.

The CuairMmaN. Hopefully, you will not have to see him tomor-
rog morning because 1 do not think we are going to have to
ca E—

Senator THURMOND. Are we through?

The CHARMAN. Yes. I do not think we are going to have to——

hSenator TrurRMOND. Well, if that is the case, we will excuse you,
then.

Judge KenNeDpY. Thank you very much, Senator.

The CaAiRMAN. In case you observed, I am no longer the Chair-
man. I just do this, you know. [Laughter.]

Senator THURMOND. Are you going to excuse him, too?

The CHaimrMAN. Well, Senator, if you have excused him, then
there is no reagon for me to excuse him.

I would just like to thank your family. I realize it is both boring
and tedious to sit back there not able to move all thJ.S time for 2
days, but we truly appreciate it.

With your permission, Mr. Chairman, I will recess for the day.

Senator THURMOND. What time are you going to meet tomorrow?

The CHAlRMAN. We will start tomorrow-—we were going to
start at 10. You asked me to start at 9:30. We will start at 9:30
tomorrow.

Senator THURMOND. Thank you very much. You are very accom-
modating and I appreciate it.

Judge, if everybody is through with you, again, I just want to
compliment you on the great service you have rendered, and say
again I do not think anybody could be selected who is better quali-
fied for the Supreme Court.

You have practiced law, you have taught law, you have been on
the court, you have been a judge; you have been reasonable, you

90-878 0 - 89 - 9
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have been fair, and there is no reason in the world why anybody
should raise complaints about your conduct and about your career
and history. In my opinion, you will be confirmed.

In the meantime, though, I hope you will have a nice Christmas
and you will get a fine message from us. The Chairman and I are
going to do all we can to confirm you when we come back.

Thank you very much.

Judge KennEDY. Thank you very much, Senator.

The CuamrMaN. Judge, Senator Heflin indicated he will have a
few questions in writing.

Now that I have gotten my marching orders from the Senator
from South Carolina, we will recess. We will not call you back to-
morrow, and I do not expect to call you back at all until this hear-
ing is concluded. The next action would be a vote on your nomina-
tion in the committee.

We will resume tomorrow at 2:30. The American Bar Association
will be the first to testify and then we will have public witnesses
who, in all probability will take Wednesday and Thursday, but we
will see how the day goes.

Thank you very much, Judge, and we thank your family.

Judge KENNEDY. Thank you very much.

The CuairMAN. The hearing is recessed.

[Whereupon, at 6:02 p.m., the committee was adjourned, to recon-
vene at 9:30 a.m., Wednesday, December 15, 1987.]



NOMINATION OF ANTHONY M. KENNEDY TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

WEDNESDAY, DECEMBER 16, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 9:41 a.m., in room SR~
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.,
chairman ot the . .mmittee, presiding.

Present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
H}fﬂin, Thuimond, Hatch, Simpson, Grassley, Specter, and Hum-
phrey.

Senator KL.NNEDY. We will come to order.

The chairman of the comimitiee, Senator Biden, as all of us
know, travels down daily from Delaware to attend to his Senate
duties. On the train down this morning, there was a slight mishap,
a mechanical failure. I have talked to him in the last several min-
utes, and it seems that everything has been cleared away. But he
will be necessarily late and has asked us to proceed with the hear-
ings this morning. He did request that individuals be given 10 min-
utes for the opening statements and members of panels 5 minutes
for opening statements. He would also request that the guestioning
be limited to 15 minutes per questioner.

So with that understanding, we will look forward to hearing
from our first witnesses this morning. The first is the Hon. Harold
Tyler. Judge Tyler serves as the chairman of the Standing Commit-
tee of the Federal Judiciary on the American Bar Association;
second, Mr. J. David Andrews, who is the ninth circuit representa-
tive on the standing committee. Then we have John C. Elam, of Co-
lumbus, Ohio, who is the sixth circuit representative on the stand-
ing committee; and John D. Lane, of Washington, D.C., the federal
circuit representative on the standing committee.

I want to welcome Judge Harold Tyler, the chairman of the ABA
Standing Committee on the Federal Judiciary. Judge Tyler is cur-
rently a partner in the highly respected law firm of Patterson,
Betknap, Webb and Tyler in New York. He previously was a feder-
al judge in the southern district of New York, and from 1975
through 1977 was Deputy Attorney General of the United States.

Judge Tyler, welcome. I know that your service as chairman of
the ABA standing committee is often a thankless job, and the com-
mittee is often praised by those who agree with its conclusions and
condemned by those who do not. But all of us appreciate the ex-
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246

traordinary amount of work that its members contribute to im-
prove the administration of justice in this country. We look for-
ward to your testimony.

Judge Tyler, I will ask you if you would be good enough to take
the cath. We will follow the usual procedure of swearing in all of
our witnesses. Since all of them will be testifying, I would ask that
they all rise, please.

Do you swear to give the truth, the whole truth and nothing but
the truth, so help you, God?

Judge TYLER. I do.

Mr. Anprews. I do.

Mr. Eram. I do.

Mr. Lane. I do.

Senator KENNEDY. Judge Tyler, do you want to proceed so that
we might have the report from the American Bar Association?
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TESTIMONY OF PANEL CONSISTING OF HAROLD R. TYLER, JR,,
CHAIRMAN; J. DAVID ANDREWS, MEMBER, NINTH CIRCUIT
REPRESENTATIVE; JOHN C. ELAM, MEMBER, SIXTH CIRCUIT
REPRESENTATIVE; AND JOHN D. LANE, MEMBER, FEDERAL
CIRCUIT REPRESENTATIVE, STANDING COMMITTEE ON THE
FEDERAL JUDICIARY, AMERICAN BAR ASSOCIATION

Judge TyrLEr. Thank you, Mr. Chairman, and good morning, gen-
tlemen.

We on the American Bar Association Standing Committee for
the Federal Judiciary commenced our investigations in respect to
the nominee, Judge Anthony Kennedy, on November 11th. We fin-
ished our work on December 7th, and I reported in short form on
behalf of the committee to Chairman Biden that we had unani-
mously concluded that we should rate Judge Kennedy as well
gualified for consideration for the Supreme Court of the United

tates.

As the members of the Senate Judiciary Committee are certainly
aware, the rating of well qualified is the highest rating under our
procedures that we could possibly vote for any Supreme Court can-
didate.

In the course of our investigation, we interviewed in excess of
480 judges, practicing lawyers and people in academic life in the
legal world across this country. We asked the three law schools in
the United States—the University of Pennsylvania Law School, the
Vermont Law School, and Fordham University Law School—to
assist us in appraising and reviewing the opinions of Judge Kenne-
dy, more than 430 in number. A team of lawyers in my own office
also assisted us in reviewing the opinions of the nominee.

I should hasten to add that, in addition, three members of our
committee interviewed Judge Kennedy face to face in San Francis-
co, California, on or about November 30th.

As a result of that investigation which I have summarily de-
scribed, we as a committee met and unanimously concluded that
Judge Kennedy was entitled to our highest rating.

I will say no more, Mr. Chairman, subject, of courge, to any ques-
tions which you wish to pose in the course of our appearance here
this morning.

{The statement of Judge Tyler follows:]
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Mr. Chairman and Members of the Committee:

My name is Harold R. Tyler. I practice law in New
York City, and I am Chairman of the American Bar
Association's Standing Committee on Federal Judiciary.
I appear here to present the views of the American Bar
Asgsociation on the nomination of the Honorable Anthony
M. Kennedy, Judge of the United States Court of Appeals
for the Ninth Circuit, to be Associate Justice of the

Supreme Court of the United States.

At the request of the Attorney General, our
Committee investigated the professional competence,
judieial temperament and integrity of Judge Kennedy.
Qur work included discussions with 480 persons,
including {1) the Justices of the Supreme Court of the
United States and many [ederal and state judges
throughout the country; {2) practicing lawyers
throughout the country; (3) law school deans and
faculty members, including constitutional law and
Supreme Court scholars; and (4} Judge Kennedy himself,
who was interviewed by three members of our Commitee.
Panels of law professors from three distinguished law
schools and a separate group of practicing lawyers
reviewed Judge Kennedy's published judicial opimnions for

the Committee.
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The Committee commenced its investigations of Judge
Kennedy on November 11 and completed its work on
December 8, 1987. This report was prepared after the

latter date.

Thig Committee is satisfied that its investigations
reveal that Judge Kennedy's integrity is beyond
reproach, that he enjoys justifiably a reputation for
sound intellect and diligence in his judicial work and
that he ig uniformly praised for his judicial
temperament. Hence, we have concluded that Judge
Kennedy is among the best available for appointment to
the Supreme Court of the United States from the
standpeint of professional competence, inteqrity and
judicial temperament and that he is entitled to this
Committee's highest evaluation of a nominee to that
Court because of the high standards which he meets.
Accordingly, this Committee has unanimously Eound him

*"Well Qualified".

Thank you very much.

2536M



251

Senator KENNEDY. Do other members of the panel choose to
make any comments or will they just respond to questions?

Judge TyLEr. I think at the moment they would agree with me
we will be prepared to respond to questions.

Senator KENNEDY. I believe we have submitted the report, and it
has been made a part of the record. If it is not, we will ask that it
be made a part of the record.

[The ABA report follows:]
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December 15, 1987

The Honorable Joseph R. Biden, Jr.
Chairman

Committee on the Judiciary

United States Senate

Washington, DC 20510

Re: Judge Anthony M. Kennedy

Dear Mr, Chairman:

This letter is submitted in response to the
invitation of your Comeittee to the Standing Committee
on the Federal Judiciary of the American Bar Association
{the "Committee') to submit its views with respect to
the nomination of the Honorable Anthony M. Kennedy to be
an Associate Justice of the Supreme Court of the United
States.

The Committee's evaluatjon of Judge Kennedy is based
on its investigation of his professional competence, in-
tegrity and judicial temperament, as defined in the
Guidelines of the Committee.

The Committee investigation in recent weeks included
the following:

1. Members of the Committee interviewed the
Justices of the Supreme Court of the United States,
colleagues of Judge Kennedy on the Court of Appeals,
judges who have worked closely with Judge Kennedy on
Judicial Conference committees and a large number of
other federal and state judges throughout the country,
including judges who are women or members of mimority
groups.

2. Committee members interviewed a cross-section of
practicing lawyers across the country, including former
1aw clerks of Judge Kennedy.
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3. Committee members interviewed a number of Deans and
faculty members of law schools in the United States, including a
number of colleagues of the nominee at McGeorge Law School.

4. Members of the faculty of three law schools, Fordham
University, the University of Penasvlvania and Vermont Law School,
divided the task of evaluating the published opinions of Judge
Xennedy throughout his career as a wember of the Court of Appeals
for the Ninth Circuit, In addition, all of the opinions of Judge
Kennedy were reviewed by a group of lawyers in the office of the
Chairman of the Committes.

5. The Committee reviewed the relatively few available
speeches of Judge Kennedy.

6., Three members of the Committee interviewed Judge Kennedy
in person on November 30, 1987. 1In addition, the chairman talked
with the nominee by telephone on several occasions.

Professional Background

As is surely known to the Senate Judiciary Commiitee, Judge
Kennedy's career includes service as & practicing lawyer, a
Federal Circuit Judge and a law school prefessor. He received a
Bachelor of Arts degreec with great distinction from Stanford
University in 1958. He also attended the London School of
Economics and Political Science at the University of London. He
then attended Harvard Law School, from which he graduated cum
laude in Junme, 1961, with an LL.B. degree., He was admitted to the
bar of the State of California in 1962.

In the fall of 1961, he entered private practice as an
Associate in a San Francisco law firm. Fellowing the death of his
father, he left San Francisco in 1963 to return to Sacramento,
where he assumed charge of his late father's law practice. He
continued to practice law in Sacramento from December, 1963 until
May, 1975, when he was appointed a United States Circuit Judge for
the Court of Appeals for the Ninth Cirvcuit by President Gerald
Ford, Since 1965, he also has served as an Adjunct Professor of
Law at McGeorge law School, located in Sacramento, where he taught
copstitutional law.

Interviews with Judges

0f the more than 480 persons interviewed by this Committee,
over 300 are federal and state judges. All of these judges who
had direct knowledge of Judge Kennedy's professional work spoke
positively about his intellect, his thoughtful apnalyses of legal
problems presented to him, both as a lawyer and a judge, his
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writing ability and his collegiality. He has been described by
various judges as "studious", "always well prepared", "collegial"
and "willing to listen to the submitted facts and law from the
parties and their counsel,*

Those judges who do not personally know Judge Kennedy have a
favorable impression of him based on his reputation and their
readings of his opinions,

In sum, the judges interviewed by this Committee looked
favorably on Judge Kennedy's nomination.

Interviews with Lawyers

The Compittee interviewed approximately 100 practicing lawyers
throughout the United States, many of whom have appeared before a
panel of the Ninth Circuit of which Judge Kennedy was a member.

On the whole they spoke affirmatively about the nominee's intel-
lect, temperament and integrity. Specifically, some recalled that
"the Judge was always well prepared and asked pertinent questions’;
that the Judge had a perceptive and inquiring mind; aod that "he
was always fair and willing to listen." Other lawyers who knew the
Judge only by reputation were universal in their praise of his
reputation for decency, sound scholarship and willingness to decide
cases on & case-by-case basis without a particular preordained
agenda or set philosophical approach to the relevant areas of the
law.

Interviews with Law School Deans and Faculty Members

The Committee interviewed more than 80 law school deans and
faculty members, inciuding his colleagues at McGeorge Law School
and others who know Judge Kennedy only by reputation or through
.ccasional review of his opinions. None of these people in
academic life reported adverse or unduwly critical opinions of
Judge Kennedy. Indeed, he was praised for a willingness to be
fair, to write with attention to all issues in each case, and to
proceed with reasonable thoroughnmess in his legal analyses.

Review of Judge Kennedy's Writtem Opinions

Three law schools were asked to divide, study and comment on
Judge Kennedy's opinions. The Fordham University Law School
reviewed Judge Kennedy's constitutional law epinions in areas
other than the First Amendment and certain of his criminal law
opinions. Vermont Law School reviewed his environmental law
opinions and certain administrative law opinions, together with
his statutory civil rights opinions. Finally, the University of
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Pennsylvania Law School reviewed Judge Kennedy's First Amendment,
antitrust, securities and labor law opinioms.

Moreover, as heretofore stated, a team of lawyers in the
office of the undersigned reviewed all of Judge Kennedy's reported
decisions as a Circuit Judge.

The consensus reached by all of the reviewers, whether strongly
affirmative or more reserved in their approval, was that Judge
Kennedy's opinions are on the whole technically and persuasively
crafted, fair and even-handed and generally do not go beyond
points at issue. Indeed, it is part of this consensus. in which
the members of this Committee concur, that Judge Kennedy has not
been prone to give long, expository opinions reflecting his philo-~
sophy, but rather uses his analytic and writing skills to deal
with the issues raised by the litigants and their lawyers. Most
reviewers specifically commented favorably about his judicial
temperament. By way of illustration, most noted his fairness and
his effort to give parties and their lawyers a sense that their
arguments were listened to, carefully considered and decided on
the basis of the record. Moreover, it was frequently commented
that no bias was discerned; and Judge Kennedy always has
endeavored to comvey a sense of balance, compassion and fairness.
Hence, he was frequently described as a "lawyers' judge'" or a
"litigants' judge". There were occasional minor suggestions that
some of the nominee's opinions disclose that he is not always "a
good teaching judge." The characteristics giving rise to this
concern did not predominate over the great bulk of his opinions
and, in the view of the Committee, were not of sufficient signi-
ficance to affect the Committee's conclusions.

Conclusion

This Committee is satisfied that its investigations reveal
that Judge Kennedy's integrity is beyond reproach, that he enjoys
justifiably a reputation for sound intellect and diligence in his
judicial work and that he is uniformly praised for his judicial
temperament. Hence, we have concluded that Judge Kennedy is among
the best available for appointment to the Supreme Court of the
United States from the standpoint of professional competence,
integrity and judicial temperament* and that he is entitled to

* This Committee confines its investigation to these three
criteria. As in investigations of lower court nominees, it does
not investigate a nominee's political or ideclogical philosophy
Yexcept to the extent that extreme views on such matters might
bear upon judicial temperament or integrity."
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this Committee’'s highest evaluation of a nominee to that Court
because of the high standards which he meets. Accordingly this
Committee has unanimously found him "Well Qualified”.

This report is being filed at the commencement of the Senate
Judiciary Committee's hearings. We will review our report at the
conclusion of the hearings and notify you if any circumstances have
developed that dictate modification of the views herein expressed.

Respectfully submitted,

Chairman

7084A
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Senator KENNEDY. I have a question, Judge, and that is, I want
to be clear on the standing committee’s conclusion with regard to
Judge Kennedy's former membership in the Olympic Club. It
seems clear that you did not believe that his former membership
affected your overall assessment of his qualifications for the Su-
preme Court, largely because he had tried to change the discrimi-
natory policies and uge he had resigned when the club’s mem-
bership refused to change those policies.

My question is: Would the ABA standing committee view a feder-
al judge’s continuing membership in an exclusive club that dis-
criminated on the basis of race or sex as adversely affecting the
nominee’s qualifications for elevation to a higher federal court?

Judge TviLER. Well, of course, what happened, we, as you know,
looked into this considerably. Earlier, Chairman Biden wrote us a
letter pointing out the language of Canon 2 of the Judicial Canon
of Ethics. You fairly summarized, I think, how we came out. Be-
cause of what happened, our committee unanimously concluded
that this business of membership in the Olympic Club was not a
disqualifying factor here at all.

Very briefly, the record, as we understand it, is that he was a
non-voting, non-resident member for years. Back early in 1987, it
came to his attention, when the open golf tournament was played
in the Bay area, and I think also through an article which ap-
peared in the New Yorker Magazine dealing with the history of the
Olympic Club, that nothing had been done to change the rules
about admission of women and perhaps minorities. He then en-
deavored to work within to persuade the officers and others who
had control of club policies to change. They had a referendum; it
did not come out the way he hoped. I think your committee has
before you copies of two letters that he wrote in August of this
year about the problem to counsel for the club. Finally, he resigned
early this fall.

I suppose that one could say, looking at this record, that maybe
he might have been more sensitive to the problem earlier than he
was, but we concluded that, on balance, he behaved in a respecta-
ble, responsible fashion and tried to live up to the sensible com-
mands of canon 2.

Furthermore, 1 think it is perfectly fair, as your question sug-
gested, Mr. Chairman, that this matter should be looked into, and 1
hope you understand that we do the same in respect to this prob-
lem, not only with regard to Supreme Court of the United States
nominees, but, as well, lower court nominees.

Finally, I would say, a= I am sure the committee is aware, if you
read the commentary under Canon 2 of the Judicial Ethics, that
commentary makes two things very clear: First of all, what is in-
vidious discrimination practiced by an organization is a complex
guestion; and, second, in the last analysis, of course, the canon
leaves it up to the conscience and good sense of the judge himself.

It seems to us, that it is important to keep in mind those two
commentaries when this kind of a problem is appraised.

Senator KENNEDY. Your ABA standing committee on the ethics
and professional responsibility explained the term “invidious dis-
crimination” as follows: An organization ordinarily would be con-
sidered to discriminate invidiously when it is exclusive, rather than
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inclusive; excludes from membership persons solely on the basis of
their race, sex, religion, or national origin; and, third, such exclu-
gions stigmatizes such persong as inferior. It does not, in that par-
ticular term, use the expression that there had to be an intention
of those that drafted the bylaws; effectively, what you are talking
abo;nt is the effect of those rules, regulations, standards, are you
not’

Judge TvYLER. Well, you see, the courts deal with the concept or
phrase “invidious discrimination” on the whole by viewing it as a
problem of whether or not there was intentional or purposeful dis-
crimination. Some people think that that is not the way to ap-
proach the problem.

Senator KENNEDY. What is your position?

Judge TvYLER. Some people argue that you should only view this
as to the effect. I do not think that it is terribly significant to argue
that point one way or another. I think the real problem, and I
think the way we approached it in our deliberations, was: Was
there any evidence that Judge Kennedy purposely intended to be
part of an organization that purposely discriminated against some-
body? Second, we construed it in terms of what was the effect and
what did he do about it.

It is on those two broad approaches that we viewed the problem
and concluded that, under the facts that are pretty well known
now, this history—particularly with respect to the Olympic Club—
is not a disqualifying factor.

Senator KENNEDY. I am as interested right now to try and find
out what the standard is in terms of future judges. It is an impor-
tant message as well.

If I can just mention this point, if you have a situation where as
a result of existing regulations, and it is a business club and the
effect of whatever the rules and regulations or understandings all
is to deny the involvement of women in a club where business asso-
ciations and meetings and contacts take place, or denies the oppor-
tunity for minorities to participate, would you find it permissible—
or do you find it objectionable—for members of the federal judici-
ary to continue membership in those ¢clubs?

Judge TyrLER. Yes, I think we would. That is why I said a few
moments ago that it does not only apply to Supreme Court nomi-
nees.

Senator THURMOND. Judge Tyler, do you mind speaking in your
microphone so we can hear you better?

Judge TvLER. I beg your pardon. I will do that, Senator.

As I said a few moments ago, I think where, as you point out, the
record shows that a club is really used for business and profession-
al associations, meetings and so on, a judge should really, under
canon 2 and common sense, avoid that type of place. It leaves open,
however, the question of whether or not he should attempt to per-
suade, for a while at least, that organization to change its policies.

I mention that because this has occurred recently in my own city
of New York where we have now a law which deals with this very
problem.

Second, also, of course, I think our committee has to be con-
cerned whether or not a judge is continuing to be a member of a
club where he is well aware that there is purposeful activity to dis-
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criminate against women and minorities So long as that is truly a
club where it is not small and it is not confined closely to simple
social events, et cetera.

I do not think there is any doubt that this committee for some
time has been concerned about approaching the problem on these
two levels.

Senator KENNEDY. I appreciate your response. I know you agree
that it is vitally important that all segments of the population have
confidence in the fairness and the impartiality of the judiciary, and
a judge’s membership in a discriminatory club obviously under-
mines that confidence. A judge who hears a gender discrimination
case in the morning and then has lunch at an all-male club is just
not going to inspire the public's confidence.

Judge TYLER. Yes. You are dealing, of course, with the appear-
ance problem. We would agree that the appearance problem,
among others, is important.

Mr. ELaM. Senator Kennedy?

Senator KENNEDY. Yes?

Mr. ELamM. My name is John Elam. I was a member of the group
that interviewed Judge Kennedy. You mentioned lessons for
others. I think that our group was impressed in connection with
this club that in the summer of 1987, before he was under consider-
ation, he struggled with this question, brought it up to the board,
and then took action in that he ultimately resigned. We were im-
pressed by the fact that he was, over a period of time, increasingly
sensitive. And I believe if you are asking what does this tell others
in the future, I think his action expresses something that he came
to over time and advanced his consideration for a position on the
Supreme Court.

Senator KENNEDY. Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.

I am not too convinced that someone should be disqualified if he
belongs to a group of men who want to just meet in a personal
way, or if a woman wants to belong to a women’s group that wantg
to meet in a personal way, For instance, you may have a group of
women who have a sewing club. Why shouldn’t they be allowed to
have that without having men required to be there?

In other words, I am not too sure that—a few years ago we have
a very high ranking officer, I think it was William French Smith, I
believe, who was one who belonged to some ciub, and he feels there
is nothing wrong with that whether there is no discrimination of
those of the same category. After all, there are some differences in
gexes, and there are some differences in other ways of people. So
long as there is no intent to discriminate and so long as they will
not discriminate when it comes to their official duties; but when it
is purely personal, it seems to me it is a little different situation.
People ought to be allowed to choose their own associates. I just
want to throw that out to you.

Now, I want to ask this question of Judge Tyler. Judge Tylér, 1
believe you gave Judge Kennedy—or your committee did—the
rating of well qualified. Is that correct? !

Judge TyLER. Yes, correct.

/’)
-
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Senator THURMOND. The rating of well qualified is based, as I un-
derstand it, on three factors, more or less: integrity, gudicial tem-
perament, and professional competence. Is that correct?

Judge TyLER. That is correct.

Senator THURMOND. Also, I understand that the persons in this
category must be among the best available for appointment to the
Supreme Court. Is that correct?

Judge TyrEer. That is certainly correct.

Senator THURMOND. Now, you made a very searching investiga-
tion, | presume, of Judge Kennedy in all aspects and came up with
that final rating.

Judge TyLER. We did.

Senator THURMOND. Do you know of any reason that Judge Ken-
nedy should not be confirmed for the Supreme Court?

Judge TyYLER. Well, accepting our limited role and confining my
answer only to that limited role, we know of none.

Senator THURMOND. Se¢, as I understand it, your committee rec-
ommends that Judge Kennedy be confirmed?

Judge TYLER. We certainly agree that under our criteria——

Senator THURMOND. That is a——

Judge TyLER. Under our criteria, we certainly agree.

Senator THURMOND. Mr. Andrews, I believe you are a member of
this committee. Do you agree with the conclusion of Judge Tyler?

Mr. ANprews. Very definitely.

Senator THUrRMOND. Mr. Elam, I believe you are a member of
this committee. Do you agree with the conclusion of Judge Tyler?

Mr. ELaM. As he stated it, yes.

Senator THURMOND. Mr. Lane, how do you feel?

Mr. LANE. 1 certainly agree.

Senator THurMOND. Judge Tyler, were there any dissenting votes
in your committee on this matter?

udge TYLER. None, sir.

Senator THURMOND. In other words, your entire committee, every
member favored approving Judge Kennedy for the Supreme Court?

Judge TyLER. We all agreed, all fifteen, that his integrity, profes-
sional competence, and judicial temperament made it very clear
that he deserved our highest rating.

Senator THURMOND. And therefore your committee unanimously
g?;:om‘?mended Judge Kennedy for appointment to the Supreme

urt?

Judge TyrLeR. We did.

Senator THURMOND. I have no other questions. Thank you very
much, Mr. Chairman.

Senator KENNEDY. Senator Metzenbaum,

Senator MerzenBauM. Judge Tyler, it is good to have you before
us again, particularly with my old friend, John Elam, from my own
State. I just have a couple of questions.

On page three, I guess it is, you talk about interviews with law-
yers. You say, on the whole they spoke affirmatively about the
nominee’s intellect, temperament, and integrity.

Your report is so effusive in its praise, that I am interested in
knowing what, if any, negatives did come up. I do not want to can-
onize Judge Kennedy, and I would like to find, if there were some
negatives, what they were.
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We do not expect nominees for the Supreme Court, nor do we
expect Senators, not to have some negatives. Can you tell us some-
thing of those negatives, even though you did not consider them
significant enough to make a point.

Judge TYLER. Very simply, Senator Metzenbaum, as always, we
encountered a few lawyers who were probably result-oriented as
much as anything else. In other words, frequently, with lawyers, it
depends on whether or not you and your client won or lost.

Senator METZENBAUM. Never. As a former practicing lawyer,
never.,

Judge TyLER. I must say, in fairness, though, there were one or
two who did say that they thought that in connection with certain
appeals which they handled, that he might have gone further in
his discussion of the issues, and that sort of thing. But no one sug-
gested, even those who were result-oriented, or quarreled a little
bit with the opinions, doubted his integrity or his intellectual abili-
ty, and his willingness to try to address the issues in the case and
not do any more.

Senator METzENBAUM. Thank you. I want to say that I stand
gshoulder to shoulder with Senator Kennedy, and many of us on
this committee, on this question of judges being a member of a dis-
criminatory club, or clubs. Yet in saying that, I also have to tell
you, that I feel somewhat sensitive about the fact that we in the
United States Senate act in connection with civil-rights laws, fair-
housing laws, equal-employment laws, discriminatory laws with re-
gpect to women, and, yet I know that some Members of the United
States Senate who are acting in connection with such laws are
indeed members of clubs that have discriminatory policies with re-
spect to women, and with respect to minorities.

And so I must tell you that—not that it is specifically relevant,
but maybe confession is good for the soul. I am not confessing that
I am a member of such a discriminatory club.

But I think that the United States Senate, makes this a very
strict criterion in connection with the judicial appointments. I am
not sure we turn it around on ourselves, and we probably do not
have any opportunity to do that because, in the last analysis, the
only people who can judge us are those of our own constituencies.

Whereas, in this case, we, in the Senate, and you, in the ABA,
are in a different role. I thought I'd comment on that. I do not need
any response from you, but I do feel a sense of sensitivity in this
area with respect to our own House. Thank you, Mr. Chairman.

Senator KENNEDY. The Senator from Utah. Senator Hatch.

Senator HatcH. Well, I would like to welcome each of you here,
and we appreciate the work that you attempt to do in all of these
matters. It is a lot of work, and you do not get much thanks for it,
and sometimes you get beaten up pretty badly for it.

And I have been in both positions, where I have thanked you,
and also found a great deal of fault.

In looking at what Senators Kennedy and Metzenbaum have
drawn your attention to, the Olympic Club, did you consider the
fact that Judge Kennedy had resigned from the Del Paso Country
Club due to a perception problem over women members, and did
you find-—if you did look at that—that that illustrated the neces-
sary sensitivity to these problems and issues?
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Judge TyYLER. That is really why I pushed aside the other three
clubs, Senator Hatch. We obviously looked. One of the clubs I, per-
sonally—and I think most of my colleagues agreed-—really is not a
club in the true sense we are discussing this under, say, the head-
ing of canon 2. When you join a athletic club which you pay a fee
for, and all members are—as long as they pay the fee—I do not
consider that a private club.

The country club was a small place where it turned out—as we
found out at least—there were no set policies against minorities or
women anyhow. And then of courgse there was the Sutter Club
which he had resigned because he was uncomfortable with what
their attitudes were as long ago as seven years ago. That is so.

Senator Hatcu. Well, that is good. Part of the point with regard
to the Olympic Club is that the real sense of the problem did not
even arise until the U.S. Open last summer, is that correct?

Judge TyLER. Well, I think that one could say that is not literal-
ly, perhaps, a total answer to the question because they had appar-
ently had policies for many years. What we looked at, though, was
the fact that the open tournament sort of brought this problem out
in the open, along with the article in the New Yorker Magazine.

We recognize that the Olympic Club is a very large organization.
It is not what you would call a small, private kind of affair, and
therefore, we thought it was important to inquire deeply, in not
ogly the interview sense, but any other information we could
obtain.

But as has been pointed out already, we believe that he was sen-
sitive to the issue when it surfaced, and then he tried to do some-
thing about it. Perhaps it could be said he should have been more
alert earlier, but we did not think that that was important now,
and that is why, among other reasons, we did not think it was a
disqualifying factor in connection with his nomination and these
hearings.

Senator HatcH. Well, I appreciate that. Now, as I understand it,
your committee unanimously rated Judge Kennedy well-qualified
which is the highest rating he could be given for the Supreme
Court. Is that correct?

Judge TyLER. That is correct.

Senator Hatc. Now my own review of his record has left me
with the impression that he will be a fine addition to the Supreme
Court, and we have extensively reviewed his record.

But let me just review, for the record, the degree to which your
committee did examine Judge Kennedy's background.

For instance, how many federal judges did you interview in your
investigation?

Judge TyLEr. Well, including State judges, and federal judges, we
interviewed a little over three hundred. I would guess—and I have
not got the figures right in front of me—that we talked to about
260 federal judges at all levels.

Senator Harcl. I see. Well, that group included members of the
Supreme Court as well, is that correct?

Judge TYLER. Yes, sir.

Senator Hatcu. As well as district and circuit court judges?

Judge TyiLER. Right. That is correct.
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Senator HATCH. And you interviewed State court judges as well,
generally supreme court chief justices?

Judge TvLER. Generally appellate, high-court judges in the sever-
al States. That is correct.

Senator HaTcH. All right. And some of those, I take it, were chief
judges of the supreme court?

Judge TyLER. That is so.

Senator HarcH. Were the judges that you interviewed basically
from the geographical area of the Ninth Federal Circuit, or, were
they from all over the country?

Judge TyLER. No. Across the country. Of course we made a spe-
cial effort to interview Judge Kennedy's colleagues on the ninth
circuit.

Senator HaTcH. Sure.

Judge TyYLER. But we covered the whole countryside.

Senator HatchH. Yes, that is my understanding. How many law-
yers did you interview concerning Judge Kennedy?

Judge TYLER. Well, as we say in the letter—but this is sort of a
shifting thing because sometimes lawyers’ reports come in late. A
little over a hundred. We might have done more except that we got
such uniformly good reviews on the whole. As I explained to Sena-
tor Metzenbaum, we had some minor criticisms, but, uniformly, the
reports were s0 good that we decided that there was no need of just
building up the statistics in that area.

Senator HatcH. That is great. I understand, then, that you also
interviewed lawyers nationwide, although 1 am sure you had to
interview a lot of lawyers in the area where he is best known?

Judge TyLER. Well, of course the main burden, quite understand-
ably, fell within the ninth circuit, which, ag you all know ig a large
circuit. Mr. Andrews, who is here this morning, and our other
ninth circuit member, Samuel Williams—who would have been
here except he suffered a serious illness last week, much to our dis-
comfiture—of course spent a lot of time interviewing lawyers who
had appeared before a panel of which Judge Kennedy was a
member,

Also, our second circuit representative, Mr. Willis of New York
City, and I, interviewed lawyers in New York who argued before
Judge Kennedy, and they were more or less—as I said to Senator
Metzenbaum—very affirmative about him.

Senator HarcH. As I understand it, these included lawyers who
had lost cases, as you have stated before?

Judge Tyrer. Well, occasionally, they were a little disgruntled,
but even they had to recognize that he was a pretty good judge.

Senator HatcH. Sure. How many deans, law professors, and
scholars did you interview in reaching your opinion?

Judge TYLER. Slightly in excess of eighty, and my recollection is
something like eighty-four.

Senator HatcH. All right. What was the extent of your review of
his written opinions?

Judge TyLEr. Well, first of all, in the early going, we commenced
our work on December 11th, as I said to the Chairman--November
11th, T am sorry. I decided, as Chairman, that we ought to get sev-
eral law schools involved because of the time problem, and, frank-
ly, because I would like to see as many law schools get involved in
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these inquiries because they are very proud and eager to do this
work, for which we are eternally grateful, by the way.

Also, as you would well understand, in the ninth circuit, the
judges have occasion to hear a number of environmental-law cases
of significance bevond the reach of the ninth circuit. I asked the
Vermont Law School, which has a very reputable group of environ-
mental-law people, to participate for that reason.

Senator LEAnY. I see that was a good time to come in.

Judge TyLER. Yes. And I hope Senator Leahy will agree with me
that they do have this capacity, because they, along with Fordham
and Pennsylvania were very useful. But basically, we tried to break
the work down so that we would get it done.

The people in my office looked at every opinion of Judge Kenne-
dy. I do not want to say, however, that the people in my office did
the kind of analysis that a specialist, say, in the environmentai-law
field would have done with environmental cases. We did not do it
that way.

Senator HatcH. I understand that. You also reviewed opinions
where he sat on the panel but did not express a written opinion?

Judge TYLER. Only to a very limited extent.

Senator Hatcn. Did you review his speeches and other writings?

Judge TYLER. To the extent we could uncover them, and I think
we saw 20 speeches, most of which were—I would call them rela-
tively informal. Those twenty I believe are the same twenty which
were delivered to this committee.

Perhaps the most substantive one was the one which has already
come up in this hearing, I believe. The one he delivered at Stanford
in connection with what I think is called the Stanford-Canadian
Program.

Senator HatchH. Well, it is apparent that you have done an ex-
haustive search, and done an awful lot of work as you do in all of
these Supreme Court nominations.

Judge Tyler, during the confirmation hearings on the nomina-
tion of Judge Bork, you indicated that action would be taken to
prevent breaches of confidentiality by your committee.

Shortly after President Reagan announced his intention to nomi-
nate Judge Ginsburg to the Supreme Court, we read commentary
in the papers from a member of your commiitee regarding the
problems with that nomination.

Have you attempted to ascertain the source of that breach of
confidentiality?

Judge TvyrER. I believe I am familiar with the one that—that was
not a quotation which, if accurate, was very pleasant.

Senator HarcH. Right.

Judge TyLEr. Not just from our internal point of view, but it
would certainly, if accurate, give the perception to the public that
the speaker had already decided in advance, before we have begun.

Senator HatcH. Right.

Judge TyLER. I can simply say, Senator Hatch, that as a result of
that, T called a meeting, had face-to-face conversations with every
member of our committee, and some several that could not get
there 1 conferred with separately later, to make it abundantly
clear, that aside and apart from our own rule, that only the chair-
man should respond to press inquirieg, that the last thing that any-
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body could condone was to have somebody suggest, as a committee
member, that he or she had already made up his mind, or her
mind, before we even investigated the candidate.

I am happy to say, that as a result, I believe that thought there
is the usual dispute as to who said what, I do not think I want to
go into that because I think that is unimportant.

We believe that we have—knock on wood—corrected that prob-
iem, and that there has been a perception, not only in terms of any
particular individual member, but all of us, that this is something
where we are duty-bound to continue to struggle to avoid this kind
of thing.

I do not want to say that we are perfect—we probably never will
be—but I do say that this was-1 think at last came home to us all,
that whether we like it or not, we have got to be very careful about
what we say because it is harmful if we say things like that.

Senator Hatcu. Well, I appreciate that. I think that it is crucial
that this committee—I mean, you are 15 people who represent hun-
dreds of thousands of lawyers. You are 15 individuals who have
your own sets of likes and dislikes, biases and non-biases, and, to
the extent that you operate in a totally unbiased way I think you
do a terrific job.

And we have seen it through the 11 years I have been here, and
I want to compliment you for it. But it is no secret: I was very,
very upset about the Bork matter, the way it was handled, the
press releases that occurred, the talking to the press, and then to
find it happen in Ginsburg just about blew my mind, to be honest
with you, and I just have to raise that issue.

But I am not raising it to make your job uncomfortable here
today. I just want to make sure that in the future, that that type of
breach really does not occur, because to me, that is highly unethi-
cal for that to have occurred.

And if there is a member on the committee who still exists there,
who did that, 1 really personally believe that member ought to be
removed. But be that as it may, you have satisfied me that you
have taken steps, and you are trying to do what is right here, and
you will in the future, and there will not be any breaches like this
in the future.

Have you given any thought to removing the cloak of anonymity
from your proceedings? Now this, I will be frank to tell you, might
include making public the credentials and the selection process for
committee members, making public the individuals consulted, and
making any particular assessment, including informal contacts
with friends and political figures, and making public each mem-
ber’s reasons for voting, so that we can really understand that this
is a democratic process and not some sort of a secretive process.

Have you given any consideration to that? Because I happen to
agree with some of the editorials that have been written, particu-
larly those in the Washington Post, that this would help solve a lot
of problems, too.

Judge TYLER. Well, I have to say in all due respect to you, Sena-
tor Hatch, and the Washington Post, I firmly disagree. We are, as I
said during the course of the hearings in September, a committee,
and not just 15 lawyers who are members of some bar association.
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As you are well aware, and as my mail continually reminds me,
there are individuals in the ABA who do not agree with our com-
mittee’s work.

Senator HatcH. That is right.

Judge TyLER. And indeed, we do not really speak for the entire
membership of the ABA in any event. We are a working commit-
tee.

Senator Harcu. That is my point.

Judge TYLER. The operational word is committee, and I, for one,
would have resigned summarily if I was just one of 15 people who
wandered in here occasionally and gave my personal views on any
candidate for appointment to the federal court, because I think it
would be a disservice to this committee, the entire Senate, and to
the nominating authority.

Who needs me, as an individual, telling this committee what my
views are on any candidate? I think that would be monstrously off
point.

Second of all, I do not think that I agree with the Washington
Post, which has continually said that we never gave any reasons at
all, which defies my understanding of the simple language of the
report we submitted to this committee in writing, in connection
with not only this nomination but the previous nomination.

And third of all, I would point out that we are very hard-working
people who have to do our thing as lawyers. We are not full-time
public servants. We cannot be exposed in our offices to a camera,
or a microscope of every moment, or every conversation we have in
doing this work, which 1 might tell you on the record, consumes at
leagt 400, and often more hours a year, for which we get no com-
pensation at all.

And by the way, in the last 5 months, this committee has proc-
essed and reported on more than twice as many nominations to
any federal court than in any previous 6 months within recent
memory, and that is not to mention the work we did on the nomi-
nation of Judge Bork, on the nomination of Judge Ginsburg, and
now, the nomination of this candidate.

And I say to you, sir, with great firmness, that I cannot accept,
and my committee cannot accept, the constant references that we
have been reading about, that we do not tell what we do and that
we are operating in secrecy, and therefore in an invidious and
unfair manner.

That is a totally baseless, unwarranted accusation, and I cannot
understand to this day how this persists. I am perfectly prepared
and used to the fact that we will be criticized, depending on what
happens.

That has been true in the history of this committee for some 35
years, and we accept that. But to say that we have to have the sun-
shine laws apply to us, or that we have to individually account,
would really turn the whole process, and the work of your commit-
tee, sir, on its head.

Senator HatcH. Well, Judge, let me just say this. Excuse me, Mr.
Chairman. I just want to make a couple of comments.

I agree with most everything you have said, except the last part,
ang I have total respect for you, and I think——

Judge TyLER. That is not the point. I understand that.
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Senator Hatcu. Well, I understand that, but I am just making
the point, I have regpect for you, and I have chatted with you, and
I know that you have tried to do the very best job you can, and it is
a very thankless job that you are not paid for, that takes a lot of
time that you could be using for many benefits for others.

But let me tell you, in the most firm way I can, too: A lot of us
up here were pretty embittered by what happened to Judge Bork,
and by the report that occurred with regard to Judge Bork.

And I do not have any problems when the committee completely
agrees, unanimously, that a judge is not qualified, or a judge is
well-qualified. I do not have any problems with questions. Maybe if
he is not qualified, I would, because I think the individual deserves,
perhaps, at least a public elucidation as to why he is unqualified
rather than just the general statements that normally come out in
these hearings.

But let me tell you, when something happens to a judge, like
happened to Judge Bork, who 5 years before was given an excep-
tionally well-qualified rating, and then all of a sudden, 5 years
later, after writing better than a 100 opinions that were not re-
versed, and participating in over 400 that were not reversed, and
there were four who—it appears to me, for very partisan, political
reasons, did what they did—they ought to have to come in here
and explain why they did it.

And I do not care whether they are volunteers in this process, or
not. We have to. We are elected, and we face this, and we choose to
do this. Well, you do, too.

It just is not fair to these nominees whose whole lives are put on
the docket. It just is not fair to them to not have that.

So you and I respectfully disagree on that point, and I will tell
you this. If we see another repeat of what happened to Judge Bork,
that this Senator is going to do everything in his power to make
sure that there will be explanations given in full, fair, and open
hearings. Fair to you, fair to the nominee.

And that is regardless of what unpleasantness might occur. I just
think it has to be.

Judge TvyLer. If I may say so, Senator, I think our difference is
not really——

Senator THURMOND. Speak in your microphone. I cannot hear
you.

Judge Tvi.ERr. Yes. I do not think we are really joining the argu-
ment fairly, We are not suggesting, or I am not suggesting that we
are being treated unfairly in the sense you have just mentioned.
Not at all. We have always been treated courteously.

Senator HarcH. We think so.

Judge TvireEr. Where I think our problem is is this: we did our
level best to explain why we came out—both the majority and the
minority-—in respect to Judge Bork. I certainly ——

Senator HartcH. You did.

Judge TyLER [continuing]. Do not think that it is fair, therefore,
to say that we never explained ourselves. Now it is true, I refused,
as you know, to identify who voted which way, and the reasons for
that I think I have explained sufficiently for you at least to under-
stand, whether you agree or not.
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I think, therefore, what probably is at issue here is, that where
we come up and do not come out one way, or the other, unanimous-
ly, you seem to feel that that is a difficult problem——

Senator HarcH. It is.

Judge TyLER [continuing]. And I do not quite understand that,
because it seems to me, that if we always came out unanimously on
everything, you will recall that years ago, this committee was criti-
cized because they always did come out unanimously.

S0 we are sort of damned if we do, or damned if we do not. I do
not understand that argument, frankly.

Senator Harcu. Well, I will tell you why I think it is a good ar-
gument. Because I think due process, in these proceedings, literally
does require that—yes, you tried to explain what the 15 members
had to say, in general, but of course nobody had a chance to hear
what the four had to say specifically, and see, that is where the
process seemed to break down to me.

And you know, I just think that under those circumstances, the
nominee, especially for a position of this type of power and author-
ity, and prestige and capacity, really ought to have the benefit of
whether or not there were politics involved, whether or not there
was really that good of a consideration involved.

Judge TYLER. You remember, Senator Hatch, that in September,
in response to a letter to me as chairperson, from Senator Metz-
enbaum, 1 wrote back saying that, look, we, as a committee, known
as the ABA standing committee on the federal judiciary, should not
be understood to be coming in and making the judgments that the
Senate of the United States is empowered to make, and we certain-
ly are not.

That meant, among other things, that we had no right to tell you
when we made our recommendation—whatever it was under our
standards—that we were here to endorse a position that you would
take in your public role that you performed.

Now that being so, I do not see what good it would do—and
indeed, I can see a lot of harm that would be done—realizing that
we are not a public group, that we suddenly become 15 separate
lawyers who, if we should vote one way as opposed to another,
would have to come in here and individually explain ourselves.

I think that would make no sense at all, and I do not see how
anybody would want tc be a member of this committee. I certainly
would not.

The CHAIRMAN. Senator—-——

Senator HatcH. My time has expired.

The CrarMAN. I would like to suggest, in light of the fact that it
was raised, that the letter dated September 4th, to Senator Metz-
enbaum from Judge Tyler, and a letter dated August 26th to Judge
Tyler from Senator Metzenbaum, be entered in the record at this
time.

[Aforementioned letters follow:]



269

HALMALAL (P MY L e

COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 205166275

JOSEPH L BIDEN, Ju. DL, CHABMAN SUSCOMMITTEE OH ANTITAUST. MONGPOLIES AND SUSINESS
COWARD bl KENNEDY, MASS
€ BYRD W YA ORRNE Q. HATCH, UTAM HOARD ML BAETZRMBALLL OHIO, CHAMBAN
HOWARD 1 OHO ALAN & SRAPSOM. DERS DeCOMOM, AN STROM THURMOND. § C.
AL . GRAESLLY. S0WA, HOWELL HEPLIM, ALA. HaiN SPECTER, Th,
PATIRCK J LEAHY, V. AMEN SPECTER, AL, FNEOM, WL Y,
brove .‘.‘M GORGOM J. HUMPHREY, M. ECWARD ML KEMHEDY, MASS.  ORAN G. HATCH, UTAH

August 26, 1987

Harold R. Tyler, Jr.

Chajroan, Standing Committee on Federal Judiciary
of the American Bar Assoclation

Patterson, Belknap, Webb and Tyler

30 Rockefeller Plaza

Kew York, New York 10112

Dear Mr. Tyler:

The Senate Committee on the Judiciary will soon consider the
nomination of Judge Robert H. Bork to be Associate Justice of the
Supreme Court. Because of the importance of the nomination, I believe
it is useful to clarify the role of the American Par Association in
reviewing this nomination and in submitting a report to the Committee.

Traditionally, the ABA's Standing Committee on Federal Judiciary
has submitted a report on the qualifications of a judicial oominee to
. the Committee. For example, in the case of the nomination of William
- Rehnquisg, to be Chief Justice, the ABA sent a letter dated July 29,
1986, to the Committee and reépresenatives of the ABA testified before
the Committee.

The July 29 letter contains this statement: "Conaistent with its
long standing tradition, the Committee has not concerned itself with
Justice Rehnquist's general political ideclogy or his views on issues
except to the extent that such matters might bear on judieial
temperament and integrity.* The identical statement was included in
the August 5, 1986, letter to the Committee regarding the pomimation of
Judge Antonin Scalia to be Associate Justice, Both these letters
concluded with the statement that the nominees met the ABA standards
for *profeasional competence, judicjial temperawent and integrity® and
were well qualified,

In testifying before the Committee regarding the nowipation of
Judge Scalia, the representative of the ABA stated: "I think we wake it
very c¢lear in the second paragraph of our letter that the committeers
evaluation of Judge Scalia is based on its investigation of his
professional competence, judicial temperament, and integrity. We go on
to say coonsistent with its long standing tradition, the committee's
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investigation did noi cover Judge Scalia's general political ideology
or his views on issues except to the extent that such matters might
bear on judicial temperament or integrity." (Hearings before the
Judiciary Committee regarding the nomination of Judge Scalia, August
5-6, 1987, pp. 125-6.)

These statements indicate that the ABA Committee's report and
findipgs in tbe case of judicial nominees, including nominees to the
Supreme Court, are limited to issues of professional qualifications,
Judicial temperament and integrity. The ABA's findings necessarily do
not include all issues possibly relevant to confirmation. Thus, the
commitiee does not and could not take a position on the ultimate issue
of whether the nominee should be confirmed. Neverthless, the
representative of the American Bar Assoclation in testifying about the
nomination of Justice Rehnquist stated that the Committee recommended
that the nominee be confirmed. Senator Thurmond asked: "Do you
gentlemen of the Committee recommend him to the Sepate Judiciary
Committee to be approved by this Committee and the Senabe?® Kr.
Lafitte on behalf of the ABA replied: "That is our recommendation,
sir.” (See Hearings regarding the nomination of Justice Rehnquist, July
29-August 1, 1987, p. 129.)

Please clarify the position of the American Bar Association as to
whether its report and findings are limited to qualifications, judicial
tepmperament and integrity or whether they encompass other issues that
may be relevant to coafirmation, including the views the nominee holds
on basiec questions of Constitutional interpretation. Also, please state
whether the American Bar Association mevertheless takes a position on
the ultimate issue of confirwation.

1 would appreciate your reply at your earliest convenience. Thank
you for your assistance and cooperation.

petzenbaum

United s Senator
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September 4, 1987

Hionorable Howard M. Metzenbaun
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Dear Senator Metzenbaum:

In response toc your letter of August 26, permit
me to report that the positien of this Committee for many
years has been and continues to be essentially as set
forth in the last two paragraphs of page 1 of your letter
and running over to the top of page 2.

In reviewing the history of the reports to the
Senate Judiciary Committee in connection with nominees for
the Supreme Court of the United States, it seems clear
that im order to best serve the interests of the Senate,
this committee has sought., as it should, to focus its re-
ports and findings on the professional qualifications,
judicial temperament and integrity of the candidates.
Thus, this committee should not address the nominees' po-
litical, ideological or philosophical views on specific
issues, except to the extent that such matters might bear
on the aforesaid questions of judicial temperament or
integrity.

Further, it would seem to follow that this com—
mittee should not specifically recommend to the Senate how
it should vote on confirmation of a given nominee. Paren-
thetically, I recognize that a report of the committee
finding a nominee Well Qualified might be construed by
some as equivalent to a firm recommendaticn te the Senate.
Yet, upon sober analysis, gince the committee expressly
disclaims any opinion upon issues which we assume that the
Senate can and does consider, such a broad construction of
any finding we might make would not be justified.

I trust this answers the questions posed in your
letter of August 26. If not, please let me know.

Very truly yours,
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The CHAIRMAN. And Judge Tyler, you think you have a problem
with Senator Hatch, that you came in 10-4. If you had come in—or
10-5. If you had come in unanimous against Bork, he really would
have been upset.

I yield to the Senator from Vermont.

Senator LEanY. Thank you, Mr. Chairman. I will only take a few
minutes, I am going to have to leave. The Agriculture committees
have two conferences, one on farm credit, and one on the Reconcili-
ation Bill. The latter one is even more important, I would say to
my colleagues here, because I understand, from the Majority
Leader, depending upon what I and my committee do on that, will
affect whether we will recess, or adjourn this weekend, or whether
we will go into next week. So I will be urging my other colleagues
here to leave to go to that committee conference.

The CHAIRMAN. We urge you to leave, Senator.

Senator LEAHY. Probably the quicker the better.

I would note, because of the comments that went on just in the
past few minutes, there seems to be some kind of a feeling here
that the ABA sunk the Bork nomination, or advertising groups
sunk the Bork nomination, or pressure groups sunk the Bork nomi-
nation. That is not so. Judge Bork is the one witness that really
counted on the Bork nomination, and it was his testimony—and I
think he was candid and honest—but it was his testimony that de-
termined that he was not going to go on the Supreme Court. It was
not the testimony of the ABA, or of anybody ¢lse.

If you watched the public-opinion polls during that time, and the
American public during the time when Judge Bork was testifying,
the majority of people stated that they did not want him on the
Supreme Court. I have not heard of any Senators who voted either
for or against Judge Bork who said they based their decision on
anything other than his testimony here.

Now I think the ABA was helpful, and I think you are helpful in
all of these. I think you are helpful here today. And the other wit-
nesses for and against Judge Bork were helpful. But ultimately it
was his testimony that was the only one that really counted.

So I said at the beginning of these hearings, the same with Judge
Kennedy. He is the one indispensible witness, and the one witness
that makes or breaks the cage. Now many have said that he will be
confirmed. If so, it will be because of his testimony. Your testimony
is valuable, certainly. It substantiates and buttresses the impres-
sions many have of Judge Kennedy.

Others will testify against him, and that may also speak to con-
cerns that some members of this panel will have. But he really is
the one who makes or breaks it. I think ali of you would agree with
that, that it is the candidate himself, or herself, that affects the
final determination. No nefarious group, no cabal, no collective
conspiracy sunk the Bork nomination.

After the testimony was heard from Judge Bork, the Senate,
with the largest vote against a Supreme Court nominee in history,
voted against him, Republicans and Democrats alike. That was not
because of some action behind closed doors at the ABA, and it was
not because of ads that ran either for or against him, and a lot did.
It was because of him himself.
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And that is really something we should not lose sight of—that
each Senator ultimately has to make the judgmeni for himself, or
herself, on the testimony and the background, and the character,
and the judicial philosophy of the candidate. That is what we have
always done.

Of course, none of us got to vote on Judge Ginsburg. There, the
determination was made by the White House, which sent him a
very pointed message to get out, and to his credit he/did. But that
was not because of the ABA or anybody else.

Now let’'s not logse sight of the fact that the same thing will
happen here; Judge Kennedy will be confirmed, or not confirmed,
based on what he has said, his background, his capabilities, and his
Jjudicial philcsophy.

And let’s not put up red herrings, or straw men, to say this is
why the administration lost this particular one, or this is why they
won this particular one. I do not think the ABA would want to
think that they would have some kind of a power, that they could
automatically declare who would or would not go on the Court.
You do a very valuable service in giving us your information, and I
am pleased with that.

You were split on Judge Bork. So was the United States Senate.
So were the people of this country. There were people passionately
for Judge Bork. There were people passionately against Judge
Bork. There were Senators strongly for him, there were Senators
strongly against him, and there were people within the administra-
tion, on both sides. Is it any wonder that the highly talented, com-
pletely competent—and I have every reason to believe—totally
honest lawyers on the American Bar Association—would also be
split? You know, it is only realistic to expect.

Now I commented as I came in—if you will allow just a second of
parochialism—you were mentioning the Vermont law school and
their environmental program, and 1 am delighted to hear you men-
tion that. With the new dean, Doug Costle, I suspect that they will
probably even be more strenuously environmental, and 1 am glad
you called on them.

Mr. Chairman, I am sorry to take so long, but I just do not want
anybody who is watching this hearing, or watched the last hearing,
or listened to it, or read about it, to think that the groups for or
against a nominee are here for anything other than to give guid-
ance or to give information to the Senators. But the Senators, each
one of us, have to ultimately make up our minds, based on the can-
didate, himself or herself.

And that really is what decides whether the candidate, himself
or herself, will go on the Court or will not. And I think that this
committee will be pretty much reflective of the views of the Ameri-
can people. It has in the past, I think it was in the Judge Bork
nomination, and I suspect it will be with Judge Kennedy. Thank
you very much, Mr. Chairman.

The CaamrMAN. Thank you. I hope your conference goes quicker
than the statements, so we can all get out of here.

" genator Leany. | tried not to take more time than Senator Hatch
id.

The CHaiRMAN. You were well within your time and took about

a third as much time as Senator Hatch.
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Nonetheless, I hdpe we move this along, and 1 am sure Judge
Tyler enjoys knowing what we think of him, we all love him with
great affection, and I imagine he hopes he does not have to be back
in this room for another year. The fact of the matter is, Judge,
your committee has had the dubious distinction of having to proc-
ess more judges in a shorter amount of time, of greater controversy
and consequence than probably any standing committee the ABA
has in the history of the committee.

I think you have done it with great dispatch. I will not speak to
it any more. I yield to my colleague from South Carolina who
asked to intervene for a moment, and then I am going to make a
particular request.

Senator THURMOND. Mr. Chairman, I am going to ask you to
excuse me until this afternoon, to attend a funeral in South Caroli-
na. J.P. Strom, the chief of the South Carolina Law Enforcement
Division passed away the day before yesterday. He happens to be a
cousin of mine as well as a friend, and I will return as soon as I
can this afternoon.

Now I just want to say before leaving, on this question of dis-
crimination, that I am bitterly opposed to discrimination.

An organization that deals with issues, and deals with the public,
and so forth, is one thing. A purely personal group that wants to
meet, whether it is women or men, it seems to me would have a
right to meet.

S0 I just want to pass on to you what I think. I do not think
there ought to be any discrimination on account of race or color,
sex, religion, or national origin. As I say, I am greatly opposed to
it.

A few years ago, Senator Kennedy and I wrote a letter to Judge
Bailey Brown opposing invidious discrimination. Invidious discrimi-
nation, as I interpret it from the dictionary—and I have a copy of
the dictionary here—is harmful or injurious. No rightful person
should favor discrimination of that kind.

Now, I do want to say that some time ago we had a judge before
us who was a member of the Masons. I took the position that that
should not bar him from being a judge. George Washington was a
Mason. Many prominent people in the past were Masons. Six mem-
bers of this committee are Masons. A large number of the members
of the Senate and the Congress are Masons. The Majority Leader of
the Senate is a Mason, for instance. I do not think anyone should
be discriminated against on that account.

Now, some time ago I believe the Federation of Women’s Law-
yers wrote in. I understand that they do not have any men law-
yers. Well, I am looking into that organization to see whether it
deals with issues and deals with the public and should be in the
category of where there should be no discrimination. But just
purely personal, it seems to me, any group of persons could get to-
gether in a personal way, that does not have to deal with the
public, does not ask for any tax exemption, and does not take an
active part that involves the public, I see no reason why they
should be discriminated against.

Now, Mr. Chairman, again, I want to thank you, and I will be
back as soon as I can.
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Judge, I want to thank you and the members of vour committee
for coming here this morning and the fine report you made. I wish
you continued success in what you are doing.

Judge TyLEr. Thank you, sir.

The CHAIRMAN. Before you leave, Mr. Chairman, your asking my
permission to leave is a little bit like a 300-pound gorilla asking
whether or not he can get out of the cage. You can do whatever
you want to do, and I am delighted you even ask.

But on a more serious note, let me ask unanimous consent of my
colleagues that we go for 2 minutes into executive session for the
purpose of passing on some nominees s0 they can get to the floor
and hopefully be confirmed prior to us adjourning.

Senator THURMOND. I certainly favor that, Mr. Chairman, be-
cause I have advocated that, and I want to thank you for agreeing
to it.

iRecess.]

The CHAIRMAN. Our next questioner is the Senator from Wyeo-
ming, Senator Simpson.

Senator SimpsoN. Thank you very much, Mr. Chairman. Thank
you, too, for moving along those nominations. We will make good
progress there, and I know that that is your goal, too.

I wish the Senator from Vermont had stuck around for a minute
there. I did not want all that to go uncommented on. Someone will
come up to me often and say, “Oh, you are the bald, gray-haired
guy from Vermont.” And I say, “Neo, I am not; no, I am not. That is
not true.” I do not know what they say when he is confronted with
that, but Pat and 1 have some interesting and rich discussions. |
enjoy and admire him very much.

I would just say that I would surely challenge what he just said.
I believe I said he did not want anybody to know that this had hap-
pened the way that people who were Bork supporters said it hap-
pened. That is really an extraordinary statement that the candi-
date himself makes or breaks the case. I would love to believe that.
It was indeed not the case with Judge Bork. He was clobbered from
seaside, coast to coast, to mountain range in the entire United
States in the most grotesque way.

I just wanted to say if Pat had been here, ‘‘Bah, humbug,” would
have been a proper phrase at this time of the year. So I would say
it now, because what was really interesting to me. I must share
with my colleagues, I received a great deal of mail from arcund the
United States after the Bork hearing. T kept a lot of them that
said: Let me tell you something, Simpson. 1 liked what you did, or I
did not like what you did. But [ want to tell you, I am a McGovern
Democrat or a Kennedy Democrat. I have been a Democrat forever.
I will die a Democrat. I did not like Bork. I did not like what he
stood for, and I am glad he is not on the Supreme Court. But I am
offended and embarrassed at the way it was done. Shocked, sad-
dened and disappointed in my country.

Now, that is what they said. 1 have got a nice bale of those, and
they are moving letters. And I send them to people who write
about Bork. Then to go through it on the floor and have some of
your colleagues you deeply respect come up to you and say: “Boy,
you know, I am embarrassed. I got trapped in August, and 1 could
not get out of the box. I got trapped in September when 1 was
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home because 1 read all the stuff and I believed it. I did not know
there was that other side, had not heard Jack Danforth speak
about this man who was his professor, has not heard these things
come up, did not know the intensity of fair-minded people when
they got into the blood spore tracking system.”

Now, that is the way that was. So I think we want to keep that
in perspective if we are going to keep anything in perspective with
regard to that. That is why I come back to it. It will not be me
coming back to it. They will be teaching that one in constitutional
law classes for the rest of the decades about how to do a number on
a man'’s reputation.

Now, that is my view. Everybody has their own. I have never
been reluctant to express mine.

Now, I want to thank the American Bar for your very swift work
on this nomination. You really did do this one; it must have taken
a tremendous effort to get this one to us. You see, the thing is is
whether you like it or not, somehow the American Bar has become
a bigger player than they should be here. I was a member of the
American Bar for many years. You are simply another player in
the group, and yet we have given you a status, we have elevated
you to a position of some type of omnipotence or something. We do
not have a hearing until we know where you are. We do not pro-
ceed until we have had the word from the ABA, and I do not think
that is right.

I think you must remember that you have a limited role like
anyone else in the United States of America. Maybe that is our
fault. Maybe we have done that. I think probably it is. But it is a
limited role. You know, we look toward you. We love to toast you
to the heavens when you support our nominees, and we love to
hoot you down when you do not. We have all done that. Do not go
back and look at my collected mutterings. You will see, “I think
the ABA did a magnificent job with this nominee.” Then I will say
it the other way when it goes the opposite direction.

But I do have the same concern that was shared previously. I
will not belabor it, but it just seems, you know, to kind of crystal-
lize things, how could Robert Bork have deteriorated that much in
five-and-a-half years? I mean, how did he go from the toast of the
town to the poop of the year? And all the while, all the while, only
%oing things which were never challenged by the U.S. Supreme

ourt.

So to come in and then tell us about these marvelous things
about political ideology or ideology, whichever term you wish to
use and the definition, that it is prohibited there, and then to do
that vote on Bork and then to release the figures and then to not
believe that that had something to do with this when it was front-
page news all over the United States: “ABA Rejects Bork.” That is
what it said, all over the United States. When you read it and you
found out they had not rejected Bork; it was ten to four. But that is
the way it came out. The four were unknown to us and still remain
s0, while we have to trot out all our work in here right under these
lights. That is the way it ought to be, and that is the way it ought
to be for the ABA the next time. I am going to help assure that it
is, because I think it is wrong to give anonymity to some guy who
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has got a political idea about a nominee trying to shroud himself in
a bunch of stuff.

Now, then another thing that is absolutely fascinating to me, we
hear about these clubs and we hear about discrimination. Discrimi-
nation against blacks and whites and women and Hispanics and
rights and all that. You know something? The U.S. Senate is not
bound by any of that stuff. Not a bit of it. We do not practice that
ourselves. We go through our day firing people, hiring people. We
have congressmen who discriminate against blacks, against whites,
against Hispanics, against women. They will never tell you that;
they do not have to. They have no Jegal reason to lell you. We can
hire and fire people. They have no employment rights. They have
no pension rights. They are just raw meat. That is us. Do not miss
who I am talking about. That is 535 of us.

Isn’t that fascinating? And yet you hear all thiz stuff all day
long. I do not see any of my colleagues putting in bills to change
that. I do not know of any hearings going on to change that. I do
?ot hear any speeches going on to change that. Yet | hear it all day
ong.

Let me tell you. L, - - them up in the other aliey is the way we do
it here. And they do not nave any way to challenge it in any way.
Just hit the road, buster. You are done here. You are not working
for me any Ir .re.

Now, that 1s the way it is. I think we cught to kind of bring that
back occasionally and kind of review it.

Then I am going to throw out the eternal challenge, which may
be the death of me. But I am going to stay in the Elks Club, and
regardless of how long [ stay here, I will remain in the Elks Club. I
am going to stay in the Alfalfa Club. I am the vice president now. I
have no choice.

That is the way it is. I have not the slightest desire to spent a
whit of my life denigrating or belittling women. It is absolutely
absurd. I married a lady 33 years ago that was an activist then, an
activist now, and is a dazzling person. For heaven’s sake, to go
through this exercise. * * *

Well, enough of that. Good heavens; it’s the Christmas season.

“Anyone that goes about with ‘Merry Christmas’ on his lips
should be boiled in his ¢wn pudding with a stake of holly through
his heart.” I remember that. I shan’t do that.

Well, now, that was too much watching Ronald Colman or listen-
ing to Ronald Colman in my youth, doing Ebenezer Scrooge.

I just have one question. As you did your work here—and you
did good work, and I commend you—it was swift work, and you
heiped us. You did go through an extraordinary cross-section of
human beings in your work. I was very impressed by that.

Would you say that as you came up with this very, I would call
it, glowing recommendation of Judge Kennedy that in view of that
should not vour comments, unanimously held, should not those
comments properly alleviate the concerns of some representatives
of minorities and women's organizations who believe there is some
cause for concern in this nomination? Would you not say that
should be a helpful guide to them?

Judge TyLEr. Well, Senator, I really cannot answer that. We, as
you know, have expressed our views. Whether this will impress
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others, I am not sure at all. We can only say what we say on the
basis of what we found out.

Senator SiMpsoN. I am not arguing that. I am just saying what
you say, do you not think that should alleviate the concerns of
others who seem to have some feeling that he is going to be tough
on minorities’ or women’s rights?

Judge TyLErR. Well, I am not sure who is saying that.

Senator SiMpson. Well, we have some people that are going to
come here and say that.

Judge TyrLer. Well, we certainly encountered no evidence that
would support that. As we say in our letter, one of the pervasive
sentiments that we got in our interviews was that this was a man
who was a judge who sticks to the issues and tries to be fair within
the limits of his ability and to approach matters without a preor-
dained approach or agenda.

There is no doubt that that is what we learned.

Senator SiMpsoN. I know. And in your letter, you said that you
had interviewed these various people, and you had also interviewed
people and judges who are women or members of minority groups.
Did g.ny of them express to you a rich abiding concern about this
man?

Judge TyYLER. Well, we did not get any submissions that I know
of, with the possible exception of a ccpy of a letter from the Na-
tional Organization of Women. What we did was interview profes-
sionals who happened to be male and female and black and white.
There was no breakout on any ethnic, racial or religious lines that
we could perceive. This judge was viewed as a person in his career
who was, on the whole, very much respected, and it had nothing to
do with gender or sex or race at all, as best we could determine
from our interview.

Senator Simpson. That is what I was inquiring about. It did not
arise with this man.

Judge TyrLER. Now, that does not mean that some organization
does not have the right to disagree with us. Obviously, we can only
do what we do.

Senator SimMpsoN. Yes, fine. And you did interview sitting Jus-
tices and former Justices, did you not? I do not care to know their
names.

Judge TyLER. No, no. I do not think we interviewed any former
Justices. We interviewed senior appellate judges and I think one or
two senior district judges. As far as Justices, we confined ourselves
to the present members of the high court.

Senator SmvpsonN. Okay, but they were Supreme Court Justices?

Judge TyLErR. We interviewed them all, yes, sir.

Senator SiMpsoN. All of them?

Judge TyLER. Yes, sir.

Senator SimpsoN. And as I say, I do not want to know the con-
tent of those interviews, but apparently there were no concerns
that have been expressed to us?

Judge TyLER. That is a fair inference, sir.

Senator Simpson. I thank you very much, Judge Tyler.

The CaamrMaN. Thank you.

The Senator from Alabama, Senator Heflin.

Senator HerFLIN. Judge Tyler——
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The CHAlRMAN. Would you unsheathe your microphone, Senator?
Thank you.

Senator HEFLIN. Judge Tvler, the American Bar Standing Com-
mittee on the Federal Judiciary is a little different in membership
from what it was in the consideration of when Judge Bork was
before the committee; is that not true?

Judge TyLErR. Well, let us see. That is not quite true simply be-
cause of the coincidental shifting. Remember, we started——

Senator HEFLIN. A new president comes in—I am seeking to find
out if there are members of the American Bar Standing Committee
now, who were not members when Judge Bork was considered. Are
they all the same?

Judge TYLER. Yes, sir.

Senator HEFLIN. I was under the impression, for example, that
Mr. Bob Fiske was on it, and that now Mr. Willis of New York is
on the committee.

Judge TyLer. Well, what happened, Senator was this: When we
started the work on Judge Bork, as you point out and know, Mr.
Fiske was chairperson. Then 1 took over under the ABA proce-
dures, but we asked Mr. Fiske to come down here with me because
he had done so much work on the nomination of Judge Bork.

Senator HEFLIN. I suppose Mr. Andrews probably dealt more
with lawyers that had appeared before Judge Kennedy and inter-
viewed those more than any other member of the committee; is
that correct?

Mr. ANDREWS. Sir, I interviewed a number of them, but also the
members from the New York and East also interviewed a number
of lawyers that had appeared before him.

Senator HErLIN. Most of those were those in the ninth circuit?

Mr. ANDREWS. Yes.

Senator HEFLIN. Now, did you have any assistance or help, or did
vou do it yourself?

Mr. ANDREWS. There are two representatives from the ninth cir-
cuit: Sam Williams out of California, and I am from Seattle. What
we do is divide up the ninth circuit because of its size. Sam does
most of those around California, and I do the fringes.

Senator HerLIN. 1 see. Now, there are a couple of matters that
probably are of no real consequence, but maybe I should ask you
about it. It appears that there was some complaint by Dr.
Hallowell about a lawsuit that challenged the State-wide legislative
redistricting and reapportionment made by the California legisla-
ture after 1980. I think that she and her husband even charged
that there was a conspiracy to thwart their lawsuit and named
Judge Kennedy in it.

Would you give us some explanation pertaining to that?

Judge TyrLEr. Let me answer that one, Senator, because the
Hazllowells delivered a mound of documents to us very late in our
work. It is true that apparently they sent some to Mr. Williams,
who unfortunately suffered a stroke several days ago. So we were
never able to hear from him on this issue.

However, the papers of the Hallowells—and there are many,
many, many. And I use that word three times with good basis in
the record. Applications to almost all of the judges on the ninth cir-
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cuit were presented to me. I am embarrassed and chagrined to
have to report that { read them, and my eyes glazed over early.

The only tactful thing I can say is as follows: First, it is clear to
me that the Hallowells did not really appear before Judge Kenne-
dy, as much as they claim they did now. They were before every-
body, including Chief Judge Browning. Their arguments were con-
sidered ad nauseam by a number of panels.

I am convinced that the notoriety of Judge Kennedy has dictated
that they now center their fire on him; whereas, if you analyze
their briefs, their petitions, their appeals, Judge Kennedy was a
very minor bit player in all of this.

Hence, I did not even think at the last minute—getting all this
material—required that I recirculate a vote of all of us. [ concluded
that 1 would report to you or anybody else on this committee
myself since I had the dubious pleasure of getting all this material
and having read it over this past weekend.

The CHaIRMAN. If the Senator will yield for a moment. If I am
not mistaken, I have literally a box or more of material relating to
this in my office. I believe the gentleman in question was the gen-
tleman who stopped me in the hall yesterday. He was insisting less
that I investigate Judge Kennedy than that, as he called it, the cor-
ruption of the ninth circuit. It was the ninth circuit, the entire cir-
cuit that he was seeking to be investigated. I am not at all sur-
prised, Judge Tyler, your eyes glazed over early.

Judge TyLeR. I am putting my reaction, I am afraid, even there
tactfully.

Senator HerLiN. Well, as I said, I thought it was a matter that
probably not any great consequence ought to be given to.

There is another matter that causes me slight concern, and that
is the matter pertaining to the Van Sickle matter. This largely was
reported on the basis of financial income coming in from his repre-
senting a woman in a divorce case before he went on the bench on
a contingent fee basis. He finally settled it, and there is no ques-
tion about the finance aspect of it.

This raised some question in my mind because the American
Bar’s Canons of Ethics indicate that a divorce proceeding should
not be taken on a contingent fee basis. Now, those Canons were
adopted, I believe, after the divorce case started. I believe it started
in 1979, Probably the canons of ethics were adopted afier that. It
may have been a difference between a disciplinary rule and an eth-
ical consideration. I think whatever was adopted and whatever the
American Bar had was after. I do not raise that issue.

But there is some issue, and I would like for you to give some
thought te it and maybe give me an answer. As I understood it, at
the time California was a community property State. Based on
that, is there any ethical issue that you would see under existing
rules at the time in 1969 that could cause any problem as to wheth-
er it might have been improper to have taken a divorce case on a
contingent fee basis?

Judge TYLER. Senator, I am frank to say that this aspect that you
are now raising in that matter, I do not believe that we ever ad-
dressed. It seemed to us that because of the first point you made
that there was nothing wrong here with what happened. So I am
afraid that, unless one of my colleagues has an inspiration here, we
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will have to respond to you later, because we never focused on this
aspect.

Senator HeFLin, Well, I do not think there was any rule at that
particular time. This is in 1969. I have gone back into it and
checked it out. My State is not a community property State. But
the rationale that has motivated the American Bar now tc promul-
gate a model canon of ethics pertaining to it does raise some issue.

It is quite stale, and I do not really give it a great deal of consid-
eration. But I was interested since the American Bar has promul-
gated such a rule as to whether or not this is something that you
did consider. If so, what would be your feelings on it?

Mr. ErLaMm. I do not think, Senator Heflin, we did consider that.
You are absolutely correct that there is an evolving standard in
the ABA as it relates to that subject; namely, that contingency fees
are not recommended in divorce matters. I also believe that was
clearly subsequent to the time that Judge Kennedy was in private
practice.

Senator HeFLIN. I do not think there is any question about that;
it is subsequent.

Now, has the report of the American Bar been entered into the
record?

The CHAIRMAN. Yes, it has been.

Senator HEFLIN. It has been. All right.

Now, in evaluating Judge Kennedy’s nomination, I suppose you
discussed the nomination with the sitting judges in the ninth cir-
cuit. Mr. Andrews, that is a pretty good number of judges. How
many judges are on the ninth circuit now?

Mr. ANprEws. We are over 20 now.

Senator HEFLIN. Did you discuss with each of them Judge Kenne-
;lly a}?nd his background, their opinions of him, their feelings about

1m’

Mr. AnprEws. Yes, sir. Everyone that was available. I think
there were two that we did not get to. We got to every other one.

Senator HeFLIN. You got to all except two?

Mr. ANDREWS. Yes, sir.

hSer;ator HerLIN. And what was generally your responses from
them?

Mr. ANDREWS. In my experience in talking to judges in rating
other judges, he received the highest rating and highest acclaim of
any judge that I have ever talked to. They had a deep and abiding
respect for his sense of justice, for his ability to give everyone a fair
hearing, and to make a decision on the facts before him. That came
from judges that enjoyed a reputation of being liberal and judges
that also enjoyed a reputation of being conservative.

Senator HEFLIN. [ have been handed by a member of staff a
statement to the effect on the previous question about the model
code of professional responsibility, which the ABA adopted in 1969,
it served as a bhasis for professional responsibility in most States.
Now, that was in 1969, but it is my understanding that California
had not adopted it, and this was as of 1969,

Mr. ANprEws. That is my understanding.

Senator HerFrin. So I think that even if it were to be in 1969 that
most of the States did not start adopting the model code or modi-
fied model codes until several years thereafter. So I do not think it
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was controlling. But that issue about community property and the
rationale is something that entered my mind. But there was no
prohibition even from an ethical consideration. As I understand it,
under this model you had disciplinary rules which were outright
prohibitions, ethical considerations which were aspirational rela-
tive to how a lawyer should carry out his conduct. This being an
ethical consideration, an EC, it was not then, even under the
American Bar as of that time, binding.

Mr. Anprews. That is correct.

Senator HErFLIN. Just to have that accurately stated.

Are any of you from community property states?

Mr. ANDREWS. Yes.

Senator HEFLIN. Is there any more of a rationale which seeming-
ly motivated the American Bar in its promulgation of this rule
that would be applicable more to a community property State than
it would to a non-community property State?

Mr. ANDREWS. Certainly. The problem of a contingent fee in a di-
vorce proceeding would be much more glaring in a community
p}:operty state. The ethical problems would be much more severe
there.

Mr. EraM. Senator Heflin, I am reminded, T do not believe Cali-
fornia now ever adopted the code of professional responsibility
which was recommended by the ABA in 1969.

Senator HEFLIN. Well, I do not think there is any viclation of
any rule. Of course, even in 1969 it was not a disciplinary rule; it
was an ethical consideration known as EC-220. But I just raised
the question about the rationale. I do not think, really, that is too
important, but it was just an igsue that struck me.

That is all.

The CuairmManN. Thank you.

Before I yield to my colleague from lowa, I point out that we are
approaching 2 hours, and Christmas. The Senator from Iowa.
[Laughter.]

Which is unfair. I did not pick you, Senator. It just struck me
now. It was not directed at you. It was directed at myself.

hSenator GRASSLEY. You will have a hard time convincing me of
that.

The CHAIRMAN. I promise you. Take all the 3 minute you need.

Senator GRAsSLEY. Judge Tyler, referring again to the Washing-
ton Post article that Senator Hatch previously referred to, and re-
minding you that on November 4, 1987, six members of this com-
mittee sent you a letter about that article—and that letter was
signed by Senators Thurmond, Hatch, Simpson, Specter, Humphrey
fmd myself—I would like to quote three paragraphs from that

etter. '

“The committee member in question”—referring to the commit-
tee member of the ABA—‘“reportedly indicated that’—and [
quote—"“There are concerns that Ginsburg shares many of the con-
servative ideological beliefs that doomed the Bork nomination.” He
or she was further quoted as stating, and I quote again, “It looks to
me like we may be going from a Bork to a Bork-let.”

Then geing on in the letter, “This statement indicates that, con-
trary to the standing committee’s own standards and guidelines,
the nominee’s ideology will be a major focus of the evaluation. It
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also reveals a manifest prejudgment as to the nomines’s ideological
beliefs before the investigation is ever begun. Moreover, the phras-
ing used by the anonymous member and the parallels he or she
draws to the Bork evaluation give every indication that the
member has prejudged the outcome.”

Then one last paragraph to quote from. “Aside from the content
of the remark, the very fact that they were given to the press is
very disturbing. The standing committee’s own guidelines and past
testimony stressed the critical importance of confidentiality and
discretion in the evaluation process, yet the Post slory reveals an
apparent breach of confidentiality and one highly prejudicial to the
nominee at the very outset of the investigation. The impropriety of
these prejudicial remarks is underscored by the fact that the
member in question was careful to give them under the cloak of
anonymity.”

Now, I listened to your lecture on the need for cenfidentiality,
but I think that  have got to know whether or not you did find out
who that anonymous committee member was.

Judge TyLEr. Well, first of all, Senator Grassley—-~

Senator GRASSLEY. Did vou try to find out who the member was?

Judge TyLER. Yes. I do not know why we have to go through this.
I answered this when Senator Hatch posed it.

Senator GrassLey. You did try to find out?

Judge TvyLER. Surely. And I agreed, when Senator Hatch said
this, that we had a meeting. Those who could not make the meet-
ing were spoken-———

Senator GrassrLEY. Did you discipline the person?

Judge TyLER. I have no power to discipline any——

Senator GrRAssLEY. Is the person still on the committee?

Judge TYLER. As I said before, he is. Surely.

I have no power, Senator Grassley, to discipline anybody. You
have got to understand that I am not a——

Senator GrassLEY. You mean the committee cannot take any
action when a member of the committee violates its own rules?

Judge TyLER. Senator, I do not and no other one of us appoints
people to this committee. That is the prerogative of the president of
the ABA.

The fact of the matter is, as | explained to Senator Hatch, this
report in the Washington Post was very unpleasant for the reasons
that you just quoted in your own letter, and that we endeavored to
deal with chis; and I believe we have dealt with it as best we could
and effectively so within the limit of cur powers.

Senator GrassLey. Well, if the person has that kind of bias to-
wards a person expressed in——

Judge TyLER. Sir, he may not really. Many of us——

Senator GrassLEY. How can he serve on the eommittee and
advise us impartially?

Judge TYLER. Senator, he is not doing anything to ill advise you
now at all. He is one member of 15 people who have voted unani-
mously about this candidate.

Alsg, let us be honest about it. In this world of ours, 1 have
known no person of any rank, status, race, creed, or color that does
not suddenly once in a while pop off and say things that he or she
later regrets.
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You are right if you took these words literally as I have con-
fessed to you a thousand times before you this morning and how
many times do I have to do it this morning. He shouldn't, if he said
those things, said them for the very reasons you state.

But it ill behooves this committee to keep repeating this, for
heaven sakes. How much time can we spend on this any more than
we've spent. I don’t condone this if it happened the way it was said.
Nobody does.

Senator GrassrLey. I think it’s been pointed out very well by Sen-
ator Hatch and by Senator Simpson the status that this committee
of the ABA is given. There isn’t any other trade association in the
United States I know of that comes before a congressional commit-
tee that has the standing that this ABA Committee has in advising
the Senate.

We don’t give the testimony of the National Association of Man-
ufacturers or the U.S. Chamber of Commerce or any other trade
association the stature we give to the ABA and its ratings of feder-
al judicial nominees.

So that’s the difference. You ask me why be concerned about it.
That’s why I'm concerned about it. That's why I wrote the letter to
you.

Judge TyLER. And I answered, and I answered this morning. All
I'm saying to you, sir, is why repeat ourselves, and second of all,
we're not——

Senator GrassLEY. Because I listened to a lecture on the need for
confidentiality and what I wanted to know is what——

Judge TYLER. And I'm sorry you feel I was lecturing.

Senator GrassLey. What did you do about the individual that
showed this sort of bias? I would appreciate an answer to my ques-
tion.

Judge TYLER. I said what happened, Senator, and I don’t really
think I serve you or anybody else well by repeating it. I do not
have the power to appoint. I do not have the power to fire. I am
aggrieved as much as you have just pointed out. So are we all.

We're doing our best.

Now, whether or not our views are accredited is not our responsi-
bility. We appear at the request of this committee. If you don't like
what we say, you are free to ignore us. I'm sorry.

But I just do not want to continually be put in the position of
be'i(rilg accused about this when we can only say what we've already
said.

Senator GRassLEY. It may be irritating, but I'm trying t¢ have a
public dialogue with you based on the quasi-public function that
the ABA serves.

Let’s face it; Iike it or not, the ABA has taken on a quasi-public
function as far as its evaluation of federal judicial nominees is con-
cerned. It should be required to conduct its business according to
this status.

Maybe you do not think you serve that sort of function?

Judge TYLER. I agree we do. But what else can we say that has
not already been said.

Senator GrassLey. Well, let me ask you this. Can the president
of the ABA step in and discipline this person for making those
biased remarks that were printed in the press?
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Judge TvyrLER. The president of the ABA, 1 suppose, could step in.
But the president of the ABA has not done so, particularly since
I've reported to him that we think we have worked this out.

Now, since that episode occurred, since you wrote that letter,
since I responded, we have done the things that I said in response
to Senator Hatch.

We have done no more; we have done no less. Now, I know that
you do not particularly care for us, apparently. But there is noth-
ing I can say about that or do about that, other than what we have
already said.

Mr. ELaM. Senator, I would like to add one other thing.

The chairman of this committee, Judge Tyler, gave that matter
careful attention. It was a subject of discussion within the commit-
tee,

He was extremely concerned, and he totally agreed with the
thrust that it is absolutely important that we do have confidential-
ity, and that there not be any statements made.

So I do not want it left that he's not concerned. He has been in-
tegsely concerned and consistent with the other things he has said
today.

Senator GrassLEY. Let me inquire along a lttle bit different line
about the future, and forget about the past.

Let me put it this way. When is the ABA going to start comply-
ing with the Federal Advisory Committee Act which requires open
public meetings of all advisory committees?

Judge TyYLER. Senator, again, that subject was covered earlier in
my response. We are not under the coverage of that act. We are
private lawyers.

I cannot imagine anybody missing the point here. I do not want
to withhold anything.

Senator GrassLEy. Let me ask you this. With regard to the
advice that you give to the Department of Justice——

Judge TyrEr. The advice we give to the Department of Justice is
very simpie and succinet. We do not show them our reports.

And we are people who cannot agree with your apparent view
that there is some right on the part of the public to know exactly
what T and other committee members do or say in our work in our
private offices on judicial investigations. T just do not think that
makes sense at all.

And it does not make sense with respect to our appearing here
before the Senate.

We are what we are. and you are iree to treat us as you see fit.
That is the point of my letter this fall to Senator Metzenbaum.

We do not expecl we have the right to do what the Senate Judici-
ary Committee does. You are a legally constituted body; we are not.

You are free to accept or reject our views. Any tiine on any nom-
ination for any court in the federal system.

Senator GrassLey. That is all, Mr. Chairman.

The CuarMAN. Judge, what do you think the reaction would be
if we concluded, as I guess is implied by some of my colleagues,
that we no longer were going to seek the advice of the American
Bar Association?

What would be the reaction of the bar? Other than your being
momentarily relieved. Seriously. It is a serious question. Because I
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assume [ am going to be confronted with that as chairman at some
point.

Because it is obvious to me you are a private organization. We
asked you 35 years ago for the purpose. Everybody forgets the pur-
pose.

The purpose of all this was to keep political cronies from ending
up being placed on the bench. So we went to people who--our pred-
ecessors went to people who were, and are, highly respected, and
said, we want you to give us your best professional opinion about
the competence of these people, not their political content, but
their professional competence.

And that is why it came into being. It seems kind of funny, we
have sort of turned this on its head now. Now we are accusing you
of being political—at least that is the inference I draw from some
of the questions that are being asked—and when the very purpose
was for you to help keep it from being political, which I think you
are still doing.

But what would be the response, if in fact, at the American Bar
Association’s annual meeting, as chairman of this committee, | an-
nounced that we are no longer going to seek the advice of any
standing committee of the American Bar Association with regard
to judges, in the name of Senators Grassley, et al.?

Mr. ANDREws. Mr. Chairman, let me answer from a practical
standpoint, as one of the worker ants out there, and not as chair-
man of the committee.

I come from the State of Washington, and I do a number of
States. A person is nominated. And let us suppose it is a lower
court. I go to the judges that that man or woman appears before.
That judge has to have confidence in David Andrews that what he
or she tells me will be confidential; that what I say will not become
public.

The CHAIRMAN. Why?

Mr. ANDREWS. Because that man or woman may well, the next
day, be back before that judge. And the system of justice simply
won’t work that way.

It is doubly true when I am asking that judge to comment on an-
other judge. Will that judge be candid with me and tell me what 1
need to know if I have to come before you and tell you what Judge
So and So told me?

And that is the basis of my opinion.

The CamrMaN. The reason I ask the question, I think it is im-
portant that, I think we have sort of lost the essence of what this is
all about, and what in fact, if it is going to be done, and I admit it
is debatable whether or not it should be done; I happen to think it
should.

But it seems to me the central issue is whether or not we seek
your opinicn at all, peried.

Once you cross the threshold that we seek your opinion, and we
think it has some value, then it is bizarre, it is preposterous, for us
to suggest that in fact you become accountable to every public ac-
commodations act or anything else that is out there that in fact re-
quires you to have everything in public.
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It is a little bit like an FBI investigation. It is a little like saying
that the FBI, that everything will be said and the FBI file will be
released.

Some of what you hear is hearsay, Some of what you hear is
gossip. Some of what you hear is substantive. And you make a
judgment and direct it toward us.

I do not want to belabor it. But really, at some point, I think it
warrants, and with good reason—I am not being in any way disre-
spectful to the point of view of my colleagues. I think we in the
committee should debate this, whether or not to have the bar asso-
ciation at all.

Mr. ELaMm. Senator Biden——

The CHairMAN. 1 yield to my colleague.

Senator GRASSLEY. The remarks that Mr. Andrews just made
about what a lawyer does in regard to reviewing a judicial nominee
who he might have to appear before sometime in the future, you
know, I've heard this before. It was 30 years ago as a freshman
member of the Iowa legislature that I listened to Judge Harvey
Uhlenhopp, of the Iowa supreme court and a leader of the reforma-
tion of the Iowa judiciary. Incidentally, I think we have a pretty
decent judicial system in lowa.

But Judge Uhlenhopp used that very same argument then. He
was comparing the need to change the Iowa system so that it
would be more like the federal system, because he said we had to
be careful. We could not have judges running for office, with law-
yers campaigning for and against each other, because after the
election, they might have to appear in the courtroom of the win-
ning candidate someday.

And, for over 30 years, the ABA has reviewed nominees for the
federal judicial system—a system that many States like Iowa have
emulated. Yet, there is still the “future appearance before the
judge” problem, as I see it.

Senator HerFumn, Mr. Chairman, might I———

The CuarrMaN. No, I yield to the Senator who has been seeking
recognition from Massachusetts, and then we will go to you.

Senator KENNEDY. | know we want to move on.

Senator HErFLin. Well, I would like to be heard.

The CHAIRMAN. | know you would like to be heard, but he sought
recognition first.

Senator HerLin. Well, I know, but you said after him you were
going to someone else.

The CHalRMaN. Because he had not had an opportunity to speak
yet.

Senator HerLiN. Well, I am merely trying to comment on this
one issue.

The CHAIRMAN. We will do our post-mortem after Senator Spec-
ter has completed.

Senator KENNEDY. Mr. Chairman, I appreciate it.

I just want to sound perhaps a discordant note, and commend
Judge Tyler and the panel that is here today for the work that
they have done on these various nominations.

I think it is a commitment and a dedication to public service that
Judge Tyler has been associated with over the course of his life,
and which the bar association has also performed.
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It is a thankless job. And I think they have done well.

It is interesting, Mr. Chairman, at this point in the course of the
]l;’ea{(ings on Judge Kennedy that the real controversy is still Judge

ork.

And I think that the American people are beginning to under-
stand it. Because in the course of the two days of hearings, they
have seen that Judge Kennedy’s America is quite different from
Judge Bork’s America.

The American Bar Association understood that. This Senate Ju-
diciary Committee understood it. The United States Senate under-
stood it. And America understood it.

And because of that, I believe that the cause of justice in Amer-
ica is better served. In spite of, quite frankly, the sour grapes of
some of our friends on the right about a battle that has been long
ago fought and decided.

And T just want to express my own appreciation for the work of
these witnesses. And I have hope that after Senator Specter has an
opportunity to speak, that we can get on with the other witnesses
who will speak of the gualification of the nominee who we are
charged to evaluate as members of this Senate Judiciary Commit-
tee.

I thank the Chair.

The CuairMaN. I apologize to the Senator from Pennsylvania for
the two interventions. I will go back to the Senator from Alabama
upon conclusion of the Senator from Pennsylvania’s 15 minutes or
less of questioning.

Senator Specrer. Thank you, Mr. Chairman.

At the outset, I want to agree with both Senator Kennedy and
Senator Grassley. [Laughter.]

Senator MeTZENBAUM. No wonder you got elected.

Senator SpECTER. Speaking as a long standing member of the
American Bar Association and as a member of this committee, 1 do
applaud your work.

But I think that Senator Grassley has raised some questions
which are very, very important. And I do disagree just slightly
with Senator Kennedy. I do not think we are talking about Judge
Bork here today on this issue; I think we are talking about Judge
Ginsburg on this issue.

Judge Tyler, with all respect, not just due respect, because I have
tremendous respect for what you have done in a public service
way, and especially what you are doing now pro bono, I do not
think that it really advances our interest here to say that it ill be-
hooves the committee to spend more time on the issue of the disclo-
sure by the anonymous ABA member, or to say to Senator Grass-
ley that you cannot imagine anybody missing the point.

I do not believe that on this record the point has yet been estab-
lished. And I believe, without being unduly repetitious, that it is a
very important point. And I took the time to write to you separate-
ly back on November 11 concerning this issue.

And I will ask that my letter and your response be made a part
of the record at the conclusion of our discussion.

The CrairMaN. Without objection, it will be.

Senator SpecTER. And just a couple of lines from my letter. I
said, as hard as it is to do, I hope that you will make every effort to
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find out if that was actually said, referring to the Post article, and
if so0, who said it.

If it turns out that a member of the ABA screening committee
actually said that, I believe some action should be taken.

I would appreciate knowing what action if any you have taken or
do take on checking out the accuracy of that quote from the anony-
mous source.

And I won't take the time now, Judge Tyler, to read your re-
sponse. But as I read your response, you did not respond.

When Senator Hatch asked the question of you earlier this morn-
ing, you said, as I wrote it down: The usual dispute occurred as to
who said what. But in response to Senator Hatch you didn't state
whether you had identified the person; what the person said; or
what action you took.

Senator Grassley pursued the issue, asking you if you tried to
find out. I don’t think he ever quite asked you if he did find out,
but I do believe that you said you did find out.

And then the question or the comment was made by you that
you do not have the authority to appoint, you do not have the au-
thority to fire. And then you did get around to saying that you
hadn't asked the president, who had the power to appoint, and pre-
sumably the power to fire, what had taken place.

Now, the American Bar Association has enormous standing, and
I think it would be a mistake for this committee not to invite your
participation, and not to listen carefully to what you say.

And in saying that, I immediately say that it is our responsibility
to make the judgment. We listen to what you say, but you have
great standing. You have great tradition.

And there will exist a lot of concern, if not a bitterness, about
what happened in the previous proceeding.

And to have the comment about a Bork or a Bork-let appear in
the paper I think requires that we know what the process is and
what you have done about it.

For years, I dealt in a business, as you gentlemen do, of interrog-
atories, the ad nauseam interrogatories, and the motions to compel
more specific answers.

But [ believe it is important to know, if it was said, sending us a
Bork instead of a Bork-let, if you identified who it was who said it.
And I do not ask you for the identity of the person. I am not sure
whether you are right or wrong in keeping your minorities secret,
but I respect that conclusion, and 1 think it would not be up to us
to say on that.

And I am not asking you to disclose who said it. But I would like
to know specifically what was done, either by the chairman, Judge
Tyler, or by the committee.

And I think we are entitled to know the specitfics so that we can
be confident about the processes. And it is more than just taking
the generalization that it is all fine for the future.

I think we are entitled to know more details en it

Judge TyLER. Well, let me start, point by point.

It appears that you think I did not answer all of these things,
and I will try.
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First of all, with regard to my letter, it is so long ago I have for-
gotten exactly when I sent it to you. But I do recall that I know
more now than I did when I wrote it.

Second of all, I believe that I know the identity of the person.

Third of all, I said what I meant, and [ meant what I said, that I
have no right to appoint anybody to this committee, or to fire any-
body from the committee.

When it appeared that this happened, and I certainly agree with
you and Senator Grassley and anyone else that that kind of com-
ment not only viclated our rules, but conveyed the impression to
any reader, as you point out, and Senator Grassiey pointed out,
that the person is proceeding with a preordained view before we
had even begun to investigate the candidate in question.

And it appeared on a date, by the way, on which that inference
was particularly clear cut.

We had a meeting. Not everybody could come, because we have
lawyers who have court appearances and so on. Most everybody
was there.

We talked it through. We made it very clear that the criticisms
that we could contemplate as a result of this were serious; not just
because of our own rules, but because of public perception of the
work of this committee.

After some struggle, and conversations between me and the indi-
vidual, that person took the position that the conversation with the
press representative took place.

Then we had what I consider, Senator Specter, based on my long
career in the executive and judicial branches of the United States,
the inevitable problem: A difference as to who said what.

How do you answer that? I have never found there is any sure
answer to that.

But we will pass that. I believe, and I reported to the president
and through him the president-elect of the ABA that we had done
what we could to try and seal off this kind of comment. Again, as I
think I have already said, you have to keep in mind that I, at least,
have never met 2 human being, no matter what his position in life,
who doesn’t occasionally sound off and say things that really he
does not quite mean.

I suppose it will come as no surprise to you, with your experi-
ence, that the person who I think wag involved in this, and certain-
ly admits the conversation with the reporter, may have, you know,
lost control and said things that ought not to have been said.

The CaairMaN. It has never happened to any of us.

Judge TvyiLgr. I assure you that during the deliberations of our
committee, this person was a responsible, careful, and direct inves-
tigator, in connection with the nomination of Judge Kennedy.

It would be easy for me to come before this committee with my
colleagues today and say, oh, yes, as a result of that Post article,
the president of the ABA or the president-elect has stripped that
committee member of his post or position.

That is not so easy to do, at least at this point. I certainly agree
with you, and T repeat—I thought I made this clear before, but I
will repeat it—! am not happy about this. My colleagues are not
happy about this.
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This has been an enormous cross to bear during one of the busi-
est times in the history of this committee.

I wish I were a great solver of leak problems. Having been a resi-
dent of Washington, DC, I assure you, I doubt that we will ever be
leakproof, but we are trying.

What I am trying to convey to Senator Grassley and others is, we
come in and offer our opinion. I underscore the word opinion.
There is no legal or practical reason why your committee has to
accept our opinion as controlling.

I appreciate your concerns, which you are entitled to, about
leaks. You are absolutely right. There is no good answer to that
that we are proud of, or should be.

But believe me, it is very easy for me who has a lot of things to
do everyday, having nothing to do with this committee, to say to
this committee, well, you know, we will solve this.

I would be guilty of dissembling at best. But I think at the
moment, we are in better shape than we were 5 months ago when I
came to this committee, because we have struggled with this.

I assure you that if we cannot solve it now, I am going to go back
to not only the president of the ABA, who appointed me by the
way, and has the right to fire me, and the president elect.

Because if we have to change how we appoint people to avoid
this problem, I for one would like to see it done.

But we are not quite there yet. This has been a high draft, high
pressure, time consuming period, since July 1, for this committee,

I do not know if you were here when I reported that in the last 5
months we have done a lot of work. I do not want to boast about
that, but I want to make the record clear that we are beset with a
lot of work in a confined period of time of great importance to this
country.

And to bedevil you or ourselves with these problems any more
than we have tried to do has been impossible.

Senator SpEcTER. Well, Judge Tyler, I understand what you are
saying. I do not expect you to solve problems of leaks.

I do not think that is susceptible to solution in a democratic soci-
ety, nor should it be. If there is one, all you can do is try to find
out, and after you find out, if you have, take what action you con-
sider to be appropriate.

That is all that can be done. Then, to respond to us on those lim-
ited questions.

Judge TYLER. And 1 am sorry I did not know as much when I
wrote you as I know now.

Senator SPECTER. Well, you could have supplemented your an-
swers to interrogatories.

Judge TvyLER. I could have.

Senator SPECTER. But let us not go over that.

You said a couple of things on which I have just a small bit of
follow up.

. First you said that you believed you knew the identity. And
ater——

Judge TyYLER. No one has come forward and gotten down on his
bony knees or her bony knees and said, I did it.

Senator SPECTER. How about standing up?

Judge TyLER. They have not done it standing up or sitting down.
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Senator SPECTER. There is a dispute as to what was said. But you
commented, you testified, that a member of the committee admit-
ted to the conversation, to a conversation.

Judge TYLER. That is correct, sir. Admitted to talking to that par-
ticular reporter about that-——

Senator SpeEcTER. But disputed the substance of the report?

Judge TyLER. Right.

Senator SPECTER. So you're not sure that that person said Bork
and Bork-let, et cetera. You don't have to be.

My only concern, Judge Tyler, is simply that you asked.

Judge TyLER. I surely did.

Senator SpECTER. Okay. You asked all the people who could have
been the sources.

Judge TyLER. Right.

Senator SPECTER. And one said, he had a conversation with the
reporter, and disputed the context as to what was said.

Judge TYLER. Precisely.

Senator SpECTER. Okay. I do not expect you to make a federal in-
vestigation of it beyond that point. And after that was done, you
made a judgement that you had found as much of the facts as you
could reasonably, and that no further action should be taken
beyond the admonition for confidentiality for the future.

Judge TyLer. Well, at the time when this was going on, in be-
tween everything else, we had a meeting, that is, the committee.
We sat with each other. It was really the only agenda item; this is
that serious.

I hoped that by looking each other in the eye, it would finally
come home that this is not a game we are playing, and it has very
serious repercussions, for the very reasons that you wrote the
letter.

We talked to each other. Inevitably, some people could not come.
I talked to them, face to face, man to man, woman to man, or
whatever.

Now, as a result of that, we got letters, not only from this com-
mittee or some of its members, but from other highly reputable
people in this country, raising the same point, and legitimately so,
once again.

That material was sent around to the committee, not just to the
person I am dealing with.

I hope, in short, Senator Specter, that this will solve the prob-
lem. As 1 say, if it does not, then 1 plan to discuss this matter with
the hierarchy of the ABA. Because it is offensive to all of us to
have to work in this kind of atmosphere.

I cannot believe there is any doubt about that. It is not pleasant
to do this kind of work, only to worry about people leaking or
saying things that though they may not have meant them, they are
embarrassing to our work and to our appearance before the Senate
Judiciary Committee,

Senator SpecTER. Judge Tyler, 1 thank you for your explanation.
I have accomplished my two purposes. One, to find out, to the
extent possible, to find out what happened.

And second, I think that the exchanges with the committee
today may help you on maintaining confidentiality in the future.
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Because when the members of the committee, past and future,
see the way this matter is viewed by the committee, and the con-
cern, that we may be of some assistance to you in maintaining con-
fidentiality in the future.

And I think that we should not conduct this inquiry further, and
not even consider use of our subpoena power.

Judge TyvLER. May I ask a favor of you, sir?

Senator SPECTER. Of course.

Judge TyLER. I noticed that Senator Grassley departed before I
could answer your question. Would you convey to him what I said?
Because I did not mean to avoid his question, number one, and
number two, convey to him that I agree that the letters that he
wrote, and the letter you wrote, individually, were a help in this
exercise I was just trying to describe.

Senator SrecTer. 1 think he will be very pleased to hear of your
request, and I shall do so man to man. [Laughter.]

[Information follows:]
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ARLEM SPLCTER CUMMITTL S
PEMNIYIVANIA JUDICIARY
APFACHPRIATHONS
VETERANS® AFFAIRS
INTELLIGENCE

Bnited Stotes Senate
Waghinaren, DL 20510

November 11, 1987

The Honorable Harold R. Tyler, Jr.

Chairman

ABA Standing Committee on Federal Judiciary
1800 M Street, N.W,

Washington, D. C. 20036

bPear Judge Tyler:

While the nominating process for Judge Ginsburg is now moot, I am writing
concerning a statement attributed to you and a statement attributed to an
anonymous menber of the ABA screening committce.

The enclosed article in the Washington Post by Mary Thornton quotes Judiciary
Committee sources as saying that you Esa the ARA Conmittee would finish its
investigation of Judge Ginsburg by December 1 but were not sure that it could be
completed that quickly.

I would hope that all of us, the ABA and the Judiciary Committee, would move
promptly on Judge Kennedy's nomination. I totally agre- that we aave 1o do a
thorough job, tut I believe it should be donc as exped:” %y as peosibls,  If we
do not finish the work on Judge Kemnedy prong-iy but insteal let 1t await action
as late as March or April as some have suggested, it may well turn out that there
will be no confimation in 1988 because of presidential politics. That could mean
that there would not be a confirmation unti! the spring «f 138% which would leave the
Court without a full complement for two years. That would pegsibly present a big
backlog of cases which would have to be reargued.

I am also very much concerned about the refevence to one anonymous member of
the ABA screening committee who is referred t0 in the enclosed Post article as
saying that there are concerns that Ginsburg shares many of the conservative
ideological belaefs that doomed the Bork nomination and that it looks like we may
be going from a Pork to a Borklet, (Hard as it is to do, 1 hope that you will make
every effort to find out if that was actually said; and, if so, who said it. If
it turns out that a member of the ABA screening committee actually said that, I
believe some action sheuld be taken.

I would appreciate knowing what action, if any, you have taken or do take on
checking out the accuracy of that quote from that anonymous source]b

These matters are obviously difficult to handle, and I want you to know that
T applaud your continuing pro bono work and the contributions of the ABA screening
committee and the American Bar Association generally in this important area.

My best. P.5. 1 am sending a copy of this
letter to my fellow Philadelphian
Jerry Shestack, because he cailed
ocbjecting to my jointly signing

mmm—em- the letter to you from the

Judiciary Conmittee Republicans.

A5:3jb
cc: Jerome J. Shestack, Esguire
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AMERICAN BAR ASSOCIATION  Standing Commitiee on
Federal judiciary
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November lé, 1987

Honorable Arlen Specter
Committee on the Judiciary
United States Senate
wWashington, D.C, 20510

Dear Eenator Specters
Thank you for yours of November 11,

Taking up the first point you make 1n respect to
the Post article of October 31, that porticn stataing that
Judiciary Committee scurces reported that 1 had hoped that
our Coumittee would fimish its woerk on Judge Douglas H,
Ginsburyg by December 1, ete., I believe this to have been a
substantively accurate summary of what I informed either
Senator Biden or Senator Thurmond.

(iurnlng to the second point to which you refer,
and vhich again 15 based upon a later po~tion of the same
articie 1n the Post dated October 31, [ share your expressed
concern. Indeed, I had calied a special meeting of this
Committee on October 16 with the main i1tem on the agenda to
remind everybody that only the Chairman by our rules is
entitled to talk to the press, That 1s a rule which, as far
as I know, has been 1n place for many years sc far as thas
particular Committee 1s concerned. Nonethaless, we have the
preblem which you and othars have noticed in the October 31
Post article, I wish I could say that we have absolutely
resolved the 1ssue of leaks. Unfortunately, painful as it
is, I cannot be sure that this is sc. Now that I have bLeen
Chairman ot the Committee for about two months, I Lave some
ideas of what might be done by the ruling authorities of the
ABA to assist in this area. Unfortunately, as long as we
have the Supreme Court nomination open, I fear I won't be
able to get to making these recommendations o the current
Pres:dent and the President-Elect until the process on Judge
Anthony Kennedy is completedf)
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Finally, I confess I do not understand at all why
Jerry Shestack objected to your signing the letter sent to
me by your colleagues on the Republican side of the
Judiciary Committee.

With kind regards to you and thanks for your
continuing interest.

Yours sincerely,

;gém%;@%&%
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The CHAIRMAN. And they are very close on the issues, so they
will have a lot to talk about, too.

Would you like to conclude briefly, Senator?

Senator Herrin. Well, I was under the impression that these
hearings were about Judge Kennedy.

And we have listened, and there are 12 other witnesses. If there
are sufficient reasons to look at this overall situation, I would only
suggest that it be done at some other time in order that we might
try to finish here on Judge Kennedy before the Christmas recess.

Senator KENNEDY. I second the motion.

The CrairMaN. Well, we are finished, I hope. 1 would like to, and
I will put this in writing, Judge Tyler, I will invite you and the
president of the ABA, after the 1st of the year, to sit down with me
and interested members of the committee to, not to discuss this
particular matter, but to discuss the entire relationship,

You need not come. If you do not come, you will never be invited
back again, as long as I am chairman. If you come, we can work
something out. [Laughter.]

Senator SimpsoN. Mr. Chairman, may I just add, I think that
would be an excellent idea. And T would be glad to participate.

The CHAIRMAN. That is not necessary.

Senator Simpson. You would not want me not to be there, would
you? Is that what you are saying? [Laughter.]

The CuairManN. No, I would love you to be there.

Senator Simrson. But I think it is important. I have put 18 years
of dues into that outfit, and I have the greatest regard for them.

The CaarMAN. I think you have all paid your dues today. I hope
you have a happy holiday. Thank you for your contribution. And
goodbye.

Now, let me ask my colleagues. It is ten minutes of 12. We have
been breaking usually at 12. but we have a number of important
witnesses today.

Our next witness is Professor Tribe, who will be testifying. Is it
the will of the committee for us to continue, which is my instinct?
Or to break at this point?

Benator SimpsoN. Mr. Chairman, our ranking member is not
here. But I think we ought to proceed. Just go right on through.

If people want to break for activities, I think that would be the
way I would certainly—-—

The CuamrMaN. All right, why de we not begin.

And I would suggest to our next witness, a very distinguished
former solicitor general, Mr. Griswold, now is the time for him to
go to lunch.

I am not being facetious. Se we give the witnesses who are
behind us some opportunity to plan their schedules also.

Well, Professor Tribe, welcome back. I doubt whether, when you
first appeared here, you thought vou would be back testifying so
soon on a Supreme Court Justice.

Professor Tribe, for the record, as we all know, is a distinguished
Harvard Law School professor.

Professor Tribe is the author of a widely used treatise on consti-
tutional law,

And purely coincidentally, T understand that today that second
edition is being released on this very day that we meet.
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Professor Tribe, welcome. 1 would like to ask you to stand to
please be sworn in.

Do you swear that the testimony you are about to give will be
thedtruth, the whole truth, and nothing but the truth, so help you
God?

Professor Trisk. I do.

The CuarMAN. Welcome again, Professor. And I will begin the
questioning.

You have an opening statement. I realize it is difficult, but we
have asked you to limit your statement if you can to 10 minutes,
and then we are going to limit the questions by our colleagues to 5
minutes per round,

And we will move on. And we will have as many rounds as Sena-
tors feel they need.

So if you will proceed with your statement, Professor. And then I
will begin with my questions.
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TESTIMONY OF LAURENCE H. TRIBE, PROFESSOR OF
CONSTITUTIONAL LAW, HARVARD LAW SCHOOL

Professor TriBe. Thank you, Mr. Chairman.

The prepared statement that I have analyzes Judge Kennedy’s
speeches and his principal judicial opinions. And I do not want to
repeat it here,

Wi:;f{h the Chair's permission, I will simply submit that for the
record.

Th:zi CHAIRMAN. The entire statement will be placed in the
record.

Professor TriBe. Thank you. I want to talk more generally about
Judge Kennedy's approach before answering whatever questions
the committee might have.

From Anthony Kennedy's speeches and opinions and his testimo-
ny, there emerges a clear picture. But it is a picture in which a
number of people, I think, wish they could see some harder edges,
some sharper boundaries, and a more easily defined perspective.

What [ find most appealing and promising about the picture that
emerges is precisely the absence of any simplistic, single, fixed
point of view.

There is, I think, great intelligence and fair-mindedness and com-
mitment to principle; but not unitary vision. Nothing you could put
on a bumper sticker.

Now, some of Judge Kennedy’s detractors, or some who I should
say damn him with faint praise, confuse the absence of simple slo-
gans with a lack of clarity or brilliance. And with all respect, I
think they are wrong.

What Judge Kennedy said to Senator Specter yesterday morning
is extremely revealing. Let me just quote a few of his words.

He said: “It is somewhat difficult for me to offer myself as one
with a complete cosmology of the Constitution. I do not have an
overarching theory, a unitary theory of interpretation.

“I am searching for the correct balance.”

That seems to me exactly right. I have written that I do not
think any “unitary theory” of the Constitution is likely to reflect
the complexity or the compromise of that document, or to accom-
modate evolution in our understanding about it.

Judge Kennedy is really quite eloquent when he testifies about
an evolving understanding of the Constitution. In an exchange
with Senator Grassley this Monday, Judge Kennedy said, “we can
see from history more clearly now, I think, what the framers in-
tended, than if we were sitting back in 1789,

“They had just written a constitution 2 or 3 years ago. They
knew the draftsmen. And yet, they were, it seemed to me, more at
sea as to what it meant than we were.”

Judge Kennedy said, “we have a great benefit in that we have
had 200 vears of history.”

Now, there is no dogmatism, no self assured ideclogy about that.
Instead, there is, I think, the humility that marks the essence of
true judicial restraint, and peotentially, of genuine judicial great-
ness.

1 take Judge Kennedy seriously when he said, and I quote him,
“I think courts have the obligation always to remind themselves of
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their own fallibility.” But we are not without guidance in his
speeches and his opinions and his testimony here as to how he
would go about resolving constitutional questicns.

Again, he was quite elogquent in addressing that issue on Monday
afternoon. He said, and I quote him: “When a judge hears a consti-
tutional case, a judge gets an understanding of the Constitution
from many sources: from arguments of counsel, from the nature of
the injuries and claims asserted by the particular person; from the
reading of the precedents of the court, from the writings of those
who have studied the Constitution.”

All of these factors, he said, “are, in essence, voices through
which the Constitution is being heard.”

And the Constitution says some things very loudly and very
clearly to Judge Kennedy. Speaking with Senator Specter yester-
day about why the specific subjective intentions of the Constitu-
tion’s framers should not bind the judges of the present, Judge
Kennedy said this.

He said, “the whole lesson of our constitutional experience has
been that a people could rise above its own injustice, above the in-
equities that prevail at a particular time.

“The framers of the Constitution * * * knew that they did not
live in a constitutionally perfect society, but they promulgated the
Constitution anyway. They were willing to be bound by its conse-
quences.”

And he said, “I do not think that the 14th amendment was de-
signed to freeze into society all of the inequities that then existed.”

“It would serve no purpose,” he added, “to have a Constitution
which simply enacted the status quo.” So that, even though some
of the framers were fully aware that they lived in a segregated so-
ciety, they promulgated grand words by which they were willing to
be bound.

Now, I am frank to say that the aspirations to fairness and jus-
tice reflected in those words impress me, but that I am troubled by
Judge Kennedy’s prior memberships in some exclusive clubs.

lI see a tension between the aspiration and some of the prior re-
ality.

But T believe that Judge Kennedy has acted honorably; that he
should be taken at his word on the subject of discrimination
against women and discrimination against minorities; and I find in
the opinions that he has written and the speeches and the testimo-
ny reason to take him at his word,

Now, those opinions and speeches contain much with which I
agree; they leave me with no doubt that there is also some stuff
there with which I disagree.

I do not doubt that as a justice, if he is confirmed, he will render
decisions with which I sometimes disagree.

But I am left with no doubt that he shares this nation’s core
commitment to a Constitution that is broad enough and flexible
enough to protect basic liberties, including “liberties that may not
be spelled out in the fine print,”’ to use a phrase that Senator Metz-
enbaum used a couple of days ago.

In an exchange on that subject with Senator Leahy, Judge Ken-
nedy said this: “I think the concept of ‘liberty’ in the due process
clause is quite expansive, quite sufficient, to protect the values of
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privacy that Americans legitimately think are part of their consti-
tutional heritage.”

And when Senator Biden asked, “is there a right to marital pri-
vacy protected by the Constitution.” Judge Kennedy unhesitatingly
replied, “yes.”

He does prefer the term, “liberty.” but that term is in the Consti-
tution. And of course, it is a capacious and a spacious term,

He adds, though, and I quote him: “Privacy is a most helpful
noun in that it seems to sum up rather quickly values that we hold
very deeply.”

Now, Judge Kennedy fully recognizes, as I think all of us should,
that privacy is not an unlimited right. It is a red herring to talk
about a boundless, unlimited right of privacy.

Its contours and its limits are debatable. But that process of
debate is what the judicial process is all about.

Judge Kennedy said, and I quote him, “with reference to the
right of privacy, we are very much in a state of evolution and
debate. The Constitution is made for that kind of debate.

The Constitution is not weak because we do not know the answer
to a difficult problem. It is strong because we can find that answer
through what he called the general and “gradual process of inclu-
sion and exclusion.” And he has not left us without some criteria of
what he would include and what he would exclude in deciding
what the word “liberty” means in ocur Constitution.

He testified that he would seek ‘“objective referents’ for how “es-
sential” something is to “human dignity,” how much “anguish”
would result if Government were to deny it, how great would be
the impact on a person’s “ability to manifest his or her own per-
sonality,” and to obtain “self-fulfillment.”

When he was pressed by Senator Grassley, and others, on wheth-
er these were not fluid terms, he admitted they were, but he said
that is the judicial task, to try to make them objective.

Now, at the same time, Judge Kennedy candidly and fairly testi-
fied—and his opinions make clear that he believes this as well—
that the Constitution does not empower judges to “create” what, in
their personal vision, happens to be “a just society.”

it gives courts no mandate to enforce a general “right to happi-
ness.” I think he was surely right when he said that most of our
material needs, the needs for adequate housing and education, rep-
resent a constitutional responsibility of legislatures beyond the
power of courts to enforce.

But even there, I was gratified to see that Judge Kennedy under-
stands a limited role for the judiciary. He referred, approvingly, to
a Supreme Court decision holding that a State cannot altogether
deprive illegal aliens of a free education, and he concluded that
“even here, there is an area for courts to participate in.”

So ¥ want to stress that sometimes I agree with Judge Kennedy,
sometimes 1 disagree. None of us is entitled to a Justice who mir-
rors our own legal or political perspectives, or even our own consti-
tutional views. What I think we are entitled to, and what I believe
the Senate of the United States has insisted upon in this Bicenten-
nial Year, is a Justice who is deeply committed to an evolving un-
derstanding of the Constitution, and to the role of the Supreme

»
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?ourt in the development of principles that make the Constitution
ive.

And I believe, from everything that I have read and heard, that
Anthony Kennedy would be such a Justice. The fact that he is a
conservative rather than a liberal does not prevent me from sup-
porting his confirmation.

[Prepared statement follows:)
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TESTIMONY OF LAURENCE H. TRIBE
BEFORE THE SENATE JUDICTARY COMMITTEE
CN THE NOMINATION OF ANTHONY M. KENNEDY
TC BE AN ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

Decembexr 16, 1987

My hame is Laurence Tribe. I am the Tyler Professor of
Constitutional Law at Harvard lLaw School. I have taught there
since completing a clerkship with Justice Potter Stewart in 1968,
I have served as zn expert witness on numerous constitutional
matters in Congress and have frecquently argued in the United
States Supreme Court. hmong the books and articles I have

written is a 1978 treatise entitled American Constitutional Law,

the second edition of which has just been published. In 1980, I
was elected a Fellow of the American Academy of Arts and
Sciences, and my treatise received the Order of the Coif Award

for distinguished legal scholarship.

On September 22, 1987, I testified before this Committee on
another Supreme Court nomination. It was with regret that I
found myself unable, on that occasion, to support the nominee.
It is a great honer =-- and, on this occasion, a distinct pleasure
-- to appear at the Committee’s invitation to testify on the
nomination of Anthony M. Kennedy as an Associate Justice of the
Supreme Court. This time, I am glad to say, I am here to testify

in favor of President Reagan’s nominee.
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I. INTRODUCTION: THE SENATE’S ROLE

In a speech delivered at Columbia Law School in New York
¢ity last month, Chief Justice William H. Rehnquist called
attention to the role of ~“the Senate as well as . . . the
President” in conducting “inquiry . . . into what may be called
the ‘judicial philosophy’ of a nominee to (the] Court.® The
Chief Justice expressed the view that such inguiry by the Senate
is ”entirely consistent with our constitution and serves as a way
of reconciling judicial independence with majority rule.” I
share the Chief Justice’s view. Nonetheless I am convinced, for
reasons I develcoped at some length in a 1985 book (God Save This

Hongrable Court), that the Senate’s proper function under the

advice and Consent Clause of Article II, Section 2, does not
include enforcing the Senate’s own political preferences as
between liberalism and conservatism, or as among any other set of
#isms¥. It is one thing for the Senate to reject a nominee whom
it perceives, rightly or wrongly, as a threat to the Supreme
Court’s basic role in our constitutional scheme. It would be
another thing entirely if the Senate were to reject a nominee
simply because a najority of the Senators would have preferred
someone with different views, either more 1liberal or more
conservative, either in general or on some set of specific

issues.

Assuming a hominee iz otherwise superbly qualified,

therefore, the issue for the Senate, as I see it, is not whether
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it agrees or disagrees with where the President’s Supreme Court
nominee stands, or is likely to stand in the future, on such
matters as the exclusionary rule, comparable worth, or
affirmative action. Teday’s burning agenda may not be
tomorrow’s. The issue, rather, is how Senators assess the
nominee’s commitment to fundamental constitutional principles at
the most general level, and how Senators evaluate the nominee’s
capacity to contribute to the ongoing development and refinement

of those principles as a member of our nation’s highest court.

My purpose today is to be of whatever help I can to the
Senate as it makes that assessment and undertakes that

evaluation.

II. EVALUATION OF JUDGE KENNEDY

With this purpose in mind, I have studied all of the
speeches Judge Kennedy has made available to this Committee and
have read a large number of his judicial opinions. Although I
obvicusly do not agree with everything Judge Kennedy has said or
written, and although I fully expect to disagree with some of the
opinions he would be likely to write and votes he would be likely
to cast as a Supreme Court Justice, it seems to me indisputable
that Judge Kennedy's‘very considerable intellectual strengths are
coupled with & deep and abiding comnitment to Dbasic
constituticnal values and principles. There is every reason to

expect that, if confirmed as a Justice, Judge Kennedy would make
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a significant and enduring contribution to the Supreme Court’s
crucial work of elaborating, explaining and enforcing the

Constitution of the United States.

It is true that Judge Kennedy does not espouse any single,
simple theory of constitutional interpretation. This makes his
writings harder to characterize than is sometimes the c¢ase. But
the nominee should not be faulted for héving views of a more
complex character == views not susceptible to simplistic
labeling., Indeed, in the second edition of my treatise, American

Constitutional Law, I address this very matter. On page one of

that book, I suggest that little ”can be gained by seeking any
single, unitary theory for construing the Constitution . . . .
For the Constitution is an histerically discontinuous
composition; it is the product, over time, of a series of not
altogether ccherent compromises:; it mirrors no single vision or
philosophy but reflects instead a set of sometimes reinforecing

and sometimes conflicting ideals and notions.”

A. The Speeches

Judge Kennedy’s speeches consistently reflect the highest
level of sensitivity to precisely this complexity. In speech
atter speech -- and in his many years as a professor of
constitutional law -- Judge Kennedy has resisted the temptation
to offer dogmatic, definitive answers to the most perplexing

puzzles of our constitutional order. Speaking of presidential

90-878 0 - 89 - 11
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authority and the separation of powers in Salzburg, Austria, in
November 1980, for example, Judge Kennedy explained why answers
to some of the most pressing constitutional questions "must await
an evolutionary process” and observed that, *as to some
fundamental constitutional questions it is best not to insist on
definitive answers.” In his view =-- a view I share =-- #[t]he
constitutional system works best if there remain twilight zones
of uncertainty and tension between the component parts of the
government. The surest protection of constitutional rule lies

not in definitive announcements of power boundaries but in a
mutual respect and deference among all the- component parts.”

(Pg. 11.)

1. On_Structural Principles.

In dealing with the structural principles underlying the
Constitution, Judge Kennedy’s discussions of federalism and
states’ rights reflect an unusually subtle appreciation for
constitutional history and for the perennial tensions and
paradoxes of our constitutional system. In a speech on October
15, 1987, in Sacramento, Judge Kennedy called federalism’s
division of power into two distinect levels of government
#(w]ithout question . . . [the] most daring contribution made by
the framers to the science of government” -- the *conception that
this dual allocation of authority would be protective of

freedom.” {tg. 7.) In an address emphasizing the historical

‘background of the concept, delivered on October 26, 1987, before
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the Historical Society for the United States District Court for
the Northern District of California, he emphasized the ”“moral and
ethical content inherent in federaliem” -~ the framers’
conclusion that it is wrong ”for an individual +to surrender
essential power over his or her own personality to a ramote
government that he or she cannot control in a direct and
practical way.” He concluded that “ftlhe states, and their
subdivisions, with more visible and approachable legislators, and
often with an initiative and referendum process, are likely to be
more responsiv: *o the citizen than the federal government.”

(Pg. 13.)

Yet " .dge KXennedy does not let his strong belief in
federalism blind him to the difficulties of direct Jjudicial
protection of states’ rights under our Constitution. 1In the
Historical Society speech, he recognized that “[o]ne of the most
intriguing aspects of the Constitution is that it says very
little about the power of the states or their place in the
federal system,” and that 7”it is difficult to £ind effective
structural mechanisms designed to protect the states.” (Pgs.
7-8.) He noted that, when selection of United States Senators hy
state legislatures was replaced by direct election by the people,
the states lost their sole institutional check on the national
government, leaving them little ability to fight the national
government for turf in the way the three branches of the national
government can fight among themselves. (Pg. 8.) As to other

guarantees in the Constitution shielding the states from the
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national government, Judge Kennedy noted that “[tlhe guarantee of
a republican form of government and the prohibition against
depriving states of equal suffrage in the Senate are there, but

nething more.” (Pg. 9.)

Indeed, Judge Kennedy recognized in this speech that #{tlhe
principal protection for +the states is that the national
government is one of limited powers.” (Pg. 9.) But even this
protection has in recent decades exhibited little promise, given
developments in how broad those powers are viewed as being. In
his 1987 Sacramento speech, Judge Kennedy recognized that, “of
all of the structural elements of the Constitution, . . .
federalism remains today the most in doubt,” given the
nationalization of <the economy and the growth of national
governmental power in both domestic and foreign realms. (Pg. 7.}
As a result, Judge Kennedy explained in a February, 1982, speech
in Los Angeles, protection of the states is “remitted primarily
to the exercise of self-restraint by the political branches.”
(Pg. 6.) To Judge Kennedy, despite the vital importance eof
federalism, ”[t]lhere is no easy answer” to the question of how
its wvitality can be retained. (1987 Historical Society speech,

pg. 13.)

Judge Kennedy has also stressed the importance of other
structural principles implicit in our system of government --
namely, the separation of powers between the three national

branches of government; the checks and balances among the
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branches; and, in particular, the power and duty of the judiciary
te invalidate wunconstitutional actions of the political
branches. In his 1987 Sacramento speech, Judge Kennedy defended
his emphasis on structural principles by demonstrating that the
Constitution’s specific protections of individual rights, while
obvicusly crucial, are not by themselves sufficient to preserve
liberty. He noted that ”there are over 160 constitutions in the
world today, many of which contain ringing affirmations of
individual liberties, affirmations as eloguent as our own. But
absent a structure to guarantee their enforcement, these are
shams, what Madision scorned as parchment barriers. Eloquence is
easily achieved; freedom and real equality are rare and

elusive.” (Pg. 9.}

2. on_Individual Rights.

As to the Constitution’s protections of individual rights as
such, Judge Kennedy has made clear his belief in the need for
Gigorous and open-minded defense of those rights by the federal
judiciary. At his induction as a member of the Court of Appeals
on June 1, 1975, Judge Kennedy recognized that the Framers of the
Constitution drafted Ystrong words that after all the arguments
and interpretations subside, still remain as powerful and
torceful shields for individual liberty.” (Pg. 5.) His
commitment to a strong federal judiciary was highlighted in an
August, 1978, speech in Phoenix to his fellow Circuit Judges, in

which he attacked a then-pending legislative proposal to
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establish a federal judicial commission to police the behavior of
federal judges. Regarding such a device as a threat to judicial
independence, Judge Kennedy warned that, *once the independence
of the judiciary is undermined, it can never be restored.”
Rather than taking a more measured approach, Judge Kennedy
declared that “{t)lhere is a time to compromise and a time to
stand on principle; and I submit we must stand on the principle
of Jjudicial independence in this case and refuse to support or

endorse or amend this bill.¥ (Pg. 25.}

Defending the record of the independent Jjudiciary in
American history, Judge Kennedy observed:

#I simply must remind you, although it should be clear
encugh, that it was not the political branches of the
government that decided Brown v. Board of Education;
and it was not the political branches of the government
that wrought the revolution of Baker v. Carr (the
reapportionment decision), or that decided the right of
counsel case (Gideon v. Wainright). It was the
courts, And I submit that if the courts were net
independent, those decisicns might not have been made,
or if made, might not properly have been enforced.”

(Pg. 31.)

Whether Judge Kennedy was right or wrong in perceiving the
proposed judicial commission as a grave threat to the
independence of the federal judiciary, 1t is noteworthy how
deeply he cared about the progress that the judiciary had

wrought.

Most crucially, Judge Kennedy has recognized that the great
protections afforded individual 1liberty by the Constitution

cannot be defined by any scientific process or conception of the
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Framers’ specific intentions, but are bound up in a continuing
examination of the principles of human freedom. In a 19381
commencement speech at the McGeorge School of Law, Judge Kennedy
reviewed the concept of ”fundamental law,” and said that

7[i)n our own time, the idea is most fully, although

not entirely, expressed in the Constitution. The plain

fact is that the scholarship of the American legal

profession on questions o¢f fundamental law is one of

the great contributions to Western civilization in

modern times. Our work on this subject is the major

source of reliance by every other court in the world

that cares about justice.” (Pg. 7.)

As understood by Judge Kennedy, the Constitution’s
fundamental law is plainly an evolving concept. In a speech in
Sacramento delivered in February, 1984, Judge Kennedy stated that

*[clhange within the mainstream of our constitutional

tradition is necessary. . +« . The framers of the

Constitution would not have used such spacious phrases

as due process, cruel and unusual punishment, [or}

equal protection of the laws, if they had thought

otherwise. The great Chief Justice, John Marshall,
said that ‘The Constitution was intended to endure for
ages to come, and consequently to be adopted to the

various crises of human affairs.’” (Pg. 6.}

Judge Kennedy’s careful analysis of the broadly phrased
constitutional guarantees is best illustrated by his speech at
Stanferd in July, 1986, on "Unenumerated Rights and the Dictates
of Judicial Restrajint.” Some academics, jurists and others have
read the Constitution so narrowly that they are unable to find in
it a basis for protecting so-called “unenumerated”™ rights --
those  fundamental personal freedoms which, although not
surrendered to any level of government when the pecple of the

United States adopted the Constitution, did not happen to be
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specifically mentioned in the Bill of Rights or elsewhere. Such
commentators ignore the bread protection of “liberty” under the
Pue Process Clauses of the Fifth and Fourteenth Amendments, as
well as the command of the Ninth Amendment that #[tjhe
enumeration in the Constitution, of certain rights, shall not be

construed to deny or disparage others retained by the paople.”

Other legal thinkers urge that the expansive phrases of the
Constitution be read extraordinarily broadly -- as a means of
guaranteeing all the prerequisites of a just society, forgetting
the Constitution’s character as a sometimes uneasy and

unsatisfying product of conflict and compromise.

In his 1986 Stanford speech, Judge Kennedy steered a middle
course, arguing that it flouts ”constitutional dynamics, and it
defies the (precedential] method to announce in a categorical way
that there can be no unenumerated rights,” but that #it is
imprudent as well to say that there are broadly defined
categories of unenumerated rights, and to say so apart from the
factual premises of decided cases. This follows from the

dictates of judicial restraint.” (Pg. 5.)

In this spirit, Judge Kennedy, through a discussion of the
rights to travel and to vote, and the right of privacy, explored
in some detail and with considerable subtlety “the boundaries of
judicial power and the difficulties encountered in defining
fundamental protection[s) that do not have a readily discernible

basis in the constitutional text,” (pg. 1) demonstrating his
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preference for detailed attention to the factual nuances of
particular situations, with close heed to the Constitution’s
text, structure, and history, and to the traditions surrounding
its eveolving interpretaticn, In Judge Kennedy's view, this
process is most in line with the Jjudicial role of deciding
#gpecific cases, from which general propositions later evolve,
and this approcach is the surest safegquard of likerty.” (Pgs.
4-5.)

Judge Ketnedy’s analysis of the "right of privacy” decisions
protecting fundamenta) matters of family 1life and individual
autonomy and intimacy is particularly perceptive. That these
specific words do not appear in the Constitution, he suggests, is
a distraction. Some of the most difficult constitutional
controversies involved in this area, he points out, would persist
even if the Constitution’s text were explicitly te grant a "right
to respect for private and family life,” as is afforded under
European law. (Pg. 9.) Judges would stil) have to struggle with
intractable problems of defining and delimiting this right’s
outer boundaries. And some of the confusion in this area, he
suggests, stems from use of "the word ‘privacy,’ rather than . .

a constitutional term, such as ‘liberty’” -- shifting attention
to *[{t]he mystic attraction of {an] untested and undefined word .

. . " (Pg. 10.)

The difficult gquestions in addressing such divisive

constitutional issues are, therefore, ones that at times not even
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the most explicit text can answer., Yet Judge Kennedy recognizes
the federal judiciary‘s obligation to examine these issues:

“The fact that we are not sure how ultimate legal

principles are weighed in reconciling conflicting

claims bhetween society and individual freedom, or that

we may disagree on the subject, does not mean that ocur

duty to address such gquestions can be abandoned or

treated with indifference. . . . [I]t is the nature of

the judicial process that ultimate principles unfold

gradually and over time.* (1981 McGeorge speech, pg.

7.

Judge Kennedy has made it equally clear, however, that the
Constitution is not an instrument for the enshrinement of judges’
own political or moral values. In his 1986 Stanford speech,
Judge Kennedy admitted that “(olne c¢an conclude that certain
essential, or fundamental, rights should exist in any just
society,” but that #(i]t does not follow that each of those
essential rights is one that we as judges can enforce under the
written Constitution.” (Pg. 13.) At a speech delivered in
Sacramento during February, 1984, he noted that *[t]o recognize
the necessity of continued interpretation does not give us a
license to interpret the document for utilitarian ends,” and that
#(tlhe Constitution cannot be thrown about as a panacea for every
social 1ill” -- rcannot be divorced from its logic and its
language, the intention of its framers, the precedents of the
law, and the shared traditions and historic values of our
people.” (Pg. 7.) In this way, Judge Kennedy properly stressed
the very considerable differences between identifying the rights

implicit in our cConstitution and deciding what rights ought to

exist in an ideally just society.
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Given the limits of judicial interpretation, Judge Kennedy
quite rightly has pointed out that many claims “that courts must
enforce certain minimum entitlements” requiring positive action
by government, such as *educaticn, nutrition, and housing .

. if the constitutional system is to work,” appear implausible
under our Constitution as written. One may argue, he noted,
*that the political branch has a responsibility to furnish an
entitlement that is necessary to make the constitutional system
work, but this simply underscores the proposition that the
legislature has the authority to initiate actions that the
judiciary dces not.” (1586 Stanford speech, pgs. 17-18.}) The
alternative of federal courts instructing government “what
minimum level of entitlements each citizen must receive . .

would be a fundamental change of our constitutional tradition,”
and *a further erosicn of the sovereignty of separate states.”
(1284 Sacramento speech, pgs. 5-6.) Judge FKennedy therefore
recognizes that the legislative branches may have constitutionai
responsibilities to furnish the entitlements needed to make the
system work even when thosa responsibilities are not fully and
perfectly enforceable by courts of law. This view —-- one that a
number of scholars have defended -- stands in sharp contrast with
a doctrinaire commitment to judicial enforcement of every right

that our Constitution might be said te support.

It would be wrong to suggest, said Judge Kennedy in a 1982
Los Angeles speech, that ”the judiciary is the scle force for the

preservation of constitutional wvalues . . . .7 Indeed, he
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recognizes that “the Constitution in some of its most crit%éﬁl
aspects is what the political branches of the government /have
made it, whether the Jjudiciary approves or not,” and that
7Congress must acknowledge its constitutional responsib%lity and
begin to articulate its legislative judgments in constitutional
terms.” (Pg. 9.) In his 1986 Stanford speech, Judge Kennedy
elaborated on this theme: ”If there are claims of basic rights .

. not cognizable by the courts, claims that must be honored if
the Constitution is to have its fullest meaning, the political
parts of the government ought to address them” so those branches
are held accountable; a degree of Jjudicial restraint in
addressing such matters ensures that the political branches will
not “deem themselves excused from addressing constitutional
imperatives . . . .* (Pg. 21.) Judge Kennedy is not concerned
#that there is a zone of ambiguity, even one of tension, between
the courts and the political branches over the appropriate bounds
of governmental power,” believing that #([u]ncertainty is itself a
restraint on the political branch, causing it to act with
deliberation and with conscious reference to constitutional

principles.* (Pg. 22.)

These views do not derive from Judge Kennedy’s personal
views about the nature of good judging. Rather, Judge Kennedy
believes that “[t]lhe imperatives of judicial restraint spring
from the Constitution itself,” a document "written with care and
deliberation, not by accident,” and that restraint by judges is

part of our structural system of checks and balances. (Pg. 20.)
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Principled limits on judicial power are necessary, Judge Kennedy
argued in his 1987 Sacramento speech, because *judges are in the
fortunate, or unfortunate, position of making up the rules in
[their] own game”; they nust therefore avoid both the fact and
the perception that they hold ~uncontrolled authority leadf{ing]
to the raw exercise of will, the . ., ., insclence of office.”

(Pg. 6.}

3. Assessment.

In remarks to the Ninth Circuit Judicial Conference in
August, 1987, Judge Kennedy referred to the notion of an
unwritten Constitution, stressing its embodiment of cultural and
ethical constraints that limit government in general, including
the federal judiciary. He believes that this notion #“counsels
the morality of restraint,” and “teaches that any branch of the
government which attempts to exercise its powers to the full,
literal extent of the language of the Constitution is both
indecorous and destabkilizing to the constitutional order.” (Pgs.

£-6.)

Some critics of these observations -- and of the measured
tone of Judge Kennedy’s speeches generally =-- have read in them a
distressing signal of reluctance to invoke judicial power boldly
to vindicate unccnventional or unpopular claims against the will
of a determined majority. A candid assessment reguires one to

concede that there is a risk that the thoughtful generalities
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contained in Judge Kennedy’s speeches could serve as excuses for
an insufficiently wvigilant judicial role. But it seems
fundamentally improper to read Judge Kennedy’s speeches in their
entirety as presenting any such threat. There is no ground for
drawing sinister inferences from lanquage which seems entirely
responsible and which does not suggest an agenda to diminish the
established role of the federal Jjudiciary in protecting

individual rights.

It is perhaps ironic that a principal criticism of Judge
Kennedy, from both ends of the ideoclogical spectrum, has focused
on his supposed tendency to accept legal doctrine as pronounced
by the Supreme Court -~ a tendency that some criticize as
insensitive to claims of freedom and eguality, and that others
criticize as insufficiently protective of the majority’s
prercgatives. Thus, I have heard him attacked both from the
right for his failure to criticize the Supreme Court’s
controversial 1973 abortion decision, and from the left for his
failure to criticize the Court’s 1986 decision limiting the

rights of sexual privacy.

I find neither attack fair or persuasive. As a sitting
federal judge, Anthony Kennedy might have felt less free to
criticize than others would. Or perhaps it is simply not his
style to tilt too hard against prevailing legal winds. But what
I have read of Judge Kennedy’s work belies any notion that he

lacks the independence of mind or the critical edge that would
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enable him to bring his powerful intellect and his evident sense
of fairness to bear upon the novel challenges that would confront

him as a Supreme Court Justice.

Nor should the intellectual quality of Judge Kennedy’s work
be underestimated. It might be easier to percejive brilliance in
constitutional arguments that stake out bold, extreme positions
-~ in speeches and essays (or, for that matter, opinions) that
simplify for the sake of emphasis or clarity. But it would be a
great mistake in Judge Kennedy’s case to attribute the cautious
and measured character of his analyses *to any lack of
intellectual force, lucidity of mind, or convictjion. The caution
that characterizes Judge Kennedy’s speeches reflects not a mind
lacking in boldness but a temperment resistant to
oversimplification. In sum, Judge Kennedy’'s speeches reward
close attention precisely because they reveal an adnirably

complex and balanced understanding of constitutional problems.

B. The Judicial Opinions

In light of these qualities of mind, it should not be too
surprising that Judge Xennedy’s views, as reflected in his Court

of Appeals opinions, resist easy categorization.

Judge Kennedy’s opinions on the Court of Appeals ~-
consistent with the views he has expressed in his unpublished
speeches -- demonstrate a sensitive approach to the problems of

constitutional interpretation. Ultimately, Judge Kennedy’s
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opinions reveal a belief in the fundamental constitutional
principles that have been of concern to this Committee. in
particular, they demonstrate the absence of any categorical
opposition to a view of the Constitution as an organic, evolving
document.; dedication to the fundamental role of the courts in our
constitutional system as protectors of individuals and minorities
from oppressive government; and a commitment to the special place
of courts in elaborating and enforcing principles implicit in the
Constitution’s structure, even when those principles may not be

explicitly stated within the four corners of the document.

Judge Kennedy has limited his holdings guite closely to the
facts of the case before him, avoiding the broad, inevitably
oversimplified pronouncements of the dogmatist. In this he
reminds me of the late Justice Stewart, for whom I c¢lerked in
1967 and of whom I wrote in a tribute: ”He was less interested in
pursuing a unified philosophical wvision than in determining what
the law, as he understood it, required in the case at hand.”

Tribe, Justice Stewart: A Tale of Two Portraits, 95 Yale L.J.

1328, 1328 (1986). Judge EKennedy espouses no all-inclusive
constitutional theory, and his opinions reflect a cautious,
thoughtful, case-by-case approach to Jjudicial decisionmaking.
The #judicial restraint” revealed in his opinions is the
restraint that avoids categorical answers to complex issues whose

resolution requires subtlety and flexibility.
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1. A Belief in Implicit and Evolving Constitutional Principles.

Judge Kennedy’s opinions are illustrative of his willingness
to draw inferences from the broader principles underlying the
Constitution’s text. His decisions concerning the right to
privacy, for example, reveal a cautious acceptance of certain

constitutionally protected unenumerated rights.

In Beller v. Middendorf, 632 F.2d 788 (9th Cir. 1980}, cert.

denied sub nom. Beller v. Lehman, 452 U.S. 905 (1981), for

example, Judge Kennedy ruled that the constitutional right to
privacy d4id not protect naval personnel from discharge for
homosexual conduct. While I am inclined to disagree with Judge
Kennedy’s conclusion, there can be little doubt that the Supreme
Court as then composed would have reached the same result he
did. 1Indeed, the Court subsequently upheld the power of state
governments to go so far as to impose criminal penalties on

private, consensual homosexual conduct in Bowers v. Hardwick, 106

§. Ct. 2841 (1986) -- a case that I argued in support of the

privacy claim.

In Middendorf, Judge Kennedy did not conclude that the
consensual conduct at issue was constitutionally unpreotected, but
that the needs of the military ocutweighed whatever solicitude
such conduct was due. Judge Kennedy’s ultimate conclusion --
that the right to privacy must yield in some circumstances -- is
surely defensible. Indeed, even the brief I submitted in

Hardwick invited a distinction between crimimninalizing consensual
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intimacies and subjecting them to less intrusive forms of
regulation. The language of Judge Kennedy’s opinion evidences
recognition of the courts’ role in the protection of certain
unenumerated rights grounded in historical understandings or

inferrable from the structure of the Constitution.

The Middendorf opinicen also demonstrates the type of
cautious restraint characteristic of Judge Xennedy’s judicial
philosophy. In Middendorf Juddge Kennedy decided only the
question before him -~ the permissibility of military discharge
for homosexual conduct -- leaving open the guestion of privacy in
other contexts until a case concretely presenting the issue might
come bhefore the court. At a time when other judges =-- in the
name of judicial “restraint¥ -- were shutting the door to future
litigation of related issues of individual liberty, Judge Kennedy

properly went out of his way to 