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GEORGETOWN LAW

Nicholas Quinn Rosenkranz

Asseciate Profeseer of Law

July 272009

The Honorable Patrick Leahy
Chairman, Committee on the Judiciary
United States Senate

433 Russell Senate Oftice Building
Washington, D.C. 20310

Dear Mr. Chairman:

Thank you again for the opportunity to testify at the Sotomayor confirmation hearing
before the Judiciary Committee on July 16, 2009, T write to respond to the written
tollow-up questions of Ranking Member Sessions and Senator Hatch, and to answer a
question that Senator Kiobuchar asked during the hearing. [ have reproduced the
Senators” questions below in italies, and after each question T have written my answer.

RANK

G MEMBER SESSION

T QUESTIONS

RANKING MEMBER SESSTONS QUESTION #1: Judge Sotomayor, in her hearing
testimony, depicted the use of foreign law as akin (o using a dictionary because both are
rexty that are exivinsic to the Constitution. What harms arise from the use of foreign laow
that distinguish this use from the use of dictionaries? Whar about using foreign law
versus using fon review arricles?

ANSWER: There is nothing wrong with consulting extrinsic sources as aids to
interpretation of the Constitution. But it is essential to understand the fundamental
project of constitutional interpretation before evaluating precisely which extrinsic sources
will be useful o that project. And conversely, the extrinsic sources chosen by a judge
can tell one a great deal about that judge’s theory of constitutional interpretation.

if one Is trving to determine the meaning of a 220-vear-old text. it is casy o see how it
might be useful to consult with. tor example. an equally old dictionary. to understand
how words were used at the time.” Likewise, if a scholar has written a careful law review

ce, g, District of Columbia v Heller, 128 S.C0 278302828 (20083 (o
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article about the original public meaning of a particular constitutional provision” it might
well be useful to consult sucl an article. (Far be 1t from me to suggest that judges should
not consult law review articles!) But foreign taw is an entirely different matter. As '
explained in my written statement, if one is trying to discern the meaning of a particular
220-year-old text, “it is mysterious why one would need 1 study other legal documents.
written in other languages, for other purposes. in other political circumstances, hundreds
of vears later and thousands of miles away. i shart, the distinction is one of relevance.
O1d dictionaries und careful scholarship may well be useful in determining the original
public meaning of the United States Constitution. But contemporary foreign faw will
almost never be relevant o that project,

And so. if a judge appears to rely on contemporary foreign law in a constitutional case.
the suspicion arises that the judge is engaged in an entirely ditferent project. Since. as a
matter of louic contemporary foreign law cannot help discern the original public
meaning of the 11.S. Constitution, it would seem that such a judge is not trying to discern
the meaning at all; it may seem, rather, that the judge is engaged m the quite different
project of updating the meaning of the Constitution, to bring it in line with (the judge’s
perception of) world opinion. And that is not the proper role ot a federal judge.

RANKING MEMBER SESSIONS QUESTION #2: Is Judge Sotomayor s attempl 1o
distinguish berween “using” foreign lave, which she savs is forbidden, and “considering”
the ideas from foreign law which she savs is permitted. and even 'umzmumz‘m/" by aur
legal system an “unintelligible distinetion” us one conunentator has said?

ANSWER: The distinction is intelhigible only tf one posits an idiosyncratically narrow
definition of “using” foreign law, which is what Judge Sotomayor scems to have in mind.
Her premise seems to be that a court "uses™ foreign law only if the court treats the foreign
law as binding or outcome-determinative  Thus. when Judge Sotomayor tlatly testitied

(1988 (Scalia, 1, dissenting) (citing S JORNSON, DICTIONARY OF THE ENGLISH LANGUAGE {0th ed. 17830
Rand\v £ Bamett, The Origing Mewung of the Commuerce Clause, 68 UL Cri LoRev. 101, 11314 (2061,

- See. e.g.. Nicholas Quinn Rosenkranz, Executing The Treary Power, 118 HaRv. L. Rev. 1867 (2005)

* Hearing Before the Sen. Judiciury Compr. on the Nopination of Judge Sonia Sulomegor to be un
Assoviate Justice of the (2.8 Supreme Cowre, V11h Cong. (2009), avadabie at Sen. Purick J. Leaby Holds
a Flewring on the Nominarion of Judyge Sonia Sotomavor o Be an Associate Justice of the LS, Suprepwe
Caowre (uty 16, 2009) (QQ Transeriptions) {hereinafter July 76 fearings] (testmony of Nichalas Quinn
Rmux}\x iz, Associate Protessor, Georgetown University Law Center).

' See Hoaring Betore the Sen. Judiciary Comm. on the Nomiation of Judge Sonia Sotomavor to be an
Asyociare dustice of the 0.8 Supreme Couwrt, Y th Cong. {2009) avaifuble at Responses of Judge Sonta
Setonnayor i the Writen Questions of Senator Joff Se
hitp: U udiclry senate govinominations SupremeCourt \olmmm‘r ‘upload/QFRsSessions, pdf [hereinutter
“Reading the Jumuns ol foretgn courts for ideas, however, does not
te tusing those decisions to decide cases.™y Sonta Sotomavor, Cireutt Judge, U8, Cowrt of
Appeals tor the Second Cireuirn, How Federal Judges ook to Tnt tional and Foreign Law Under
Article Vot the US. Constitution, Specch Before the American Civil Liberties Union of Puerto Rico
WO, graifahie ar New YORK TIMES, Speech to the AC UL of Puerte Rico,
hup:” video nvtimes.come-yvideo 200906 10 us politics, TTO4840839480 speech-to-the-i-c-f-u-of-puerto-
rico hund (ast visited Jul. 8, 2009 [hereinafter ACLU Speech] 7 Wie don’t use tor
sted by international and toreign taw. T

Seysions Written (uestion:

nor inernational
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Taw. We consider the ideas thatare s
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that foreign law should not be “used™ in constitutional interpretation,” she apparently
meant to allirm only that {oreign law is not binding and authoritative precedent in United
States courts—an utterly uncontroversial proposition.

At the same time, Judge Sotomayor seems to say that judges can and should consider the
ideas suggested by foreign law.” This is an intelligible distinction but not a reusSuring
one. Considering foreign ideas may sound innocuous: why shouldn't one consider any
and all good ideas, regardless of their source? But, again, the question is one of
relevance. 1fone is genuinely engaged in the project of disceming the meaning of a 220-
year-old American text hike the U.S. Constitution, there are abmost certainly no ideas of
any relevance to be found in foreign legal texts written centuries later for entirely
difterent purposes. Good ideas indeed know no borders,” and they may be found in a vast
array of sources. foreign and domestic. But good ideas of relevance ro constitutional
interpretation are much harder to find—and they are excecedingly unlikely to be found in
contemporary forcign faw.

RANKING MEMBER SESSIONS QUESTION #3: Judge Sotomayor spoke Javorably
of French judicial decision making in a speech, Judicial Independence: What It Takes 1o
Maintain It staring: e terms of actual decision-making, judicial panels in Frunce issue
only one decision. Unlike courts in the United States, dissenting opinions are very rare.
With a single decision, there is lesy pressure on individual judges and less fear of reprisal
for unpopular decisions.” Judge Sonia Sotomavor & Jennifer Peng, Judicial
Independence: What It Takes to Maintain I, Speech Given at the Colegio de Abogudos
de Puerto Rico Asamblea Annual 1999, 12--13 (Sept. 11, 1999) (" Bar Association of
Puerto Rico Annual Assembly”), available ar

hup udiciary. senate govnominations:SupremeCourt:Soiomavor upload/Ouestion-1 2-d-
No-33-9-11-99-Colegio-de-Abogudos-de-Puerio.pdf. What docs Judge Sotomayor's
favorable reference to this French practice sav about her understunding of the role of the
judye in the American legal svstem?

ANSWER: This brief observation about French judicial practice reveals little about
Judge Sotomayor’s view of the American judicial role. In the speech. Judge Sotomayor
was careful to note: “[Njot every method is easily transplanted, nor will every method

concept. .Y see alse fafra text accompanying notes 1217

¥ Nee Hearing Before the Sen. Judiciary Comm. on the Nomination of Judge Sonia Si
Associute Justice of the LS Supreme Coure, $Hith Cong. (20093, avarlubie wt Sen. Pairi
a Hearing on the Nominaion of Judse Sonia Sotomavor to Be an Associate Justice of the U85, Supreme
Conrt (July 14, 2009) (CQ Transeriptions) hereinafter July 7 Hearings} (testimony of Sonia Sotomayor.
Circuit Judge, U S, Court of Appeals for the Second Cireuit) C"American faw does not permit the use of
foreign law or international faw 1o interpret the Constitution. That'y a given.”).

“ See Sotomayor, ACLU Speech, supra note 4 (*[1deas are ideas, and whatever their source, whether
they come from foreign tow or international faw. vr a trial judee in Alabama, or a circuit court in
California, or any other place, if the idea has validity, it it persuades you then vou are going to adopt its
reasoning. )

T See i 1deas have no boundarics. Ideas are what set our creative juices flowing: they permit us o
think. And to suggest to anyone that you cur outlaw the use of foreizn or internationad {aw is a serdiment
that’s based on a fundamental misunderstanding. What you would be asking Anwrican judges to do is to

close their minds to yood ideas- - to some good ideas.” ).

onyor (o he an

¢ J. /,L’m"i‘\'/l’u/ml'v\’
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necessarily work in a ditferent judicial system. Thus, we must always keep i mind the
underlving structure and peeds of each cutture and the differences among them.™ She
then proceeded to highlight several structural features of the French system, which
distinguish it from the American system.” And only then did she make the observation
quoted in the Question above. Under these circumstances, the observation can tell us
little about her view of the American judicial role.

More generally, there 1s nothing inherently objectionable about comparative law as a
scholarly inquiry, or about a descriptive survey of judicial independence around the
globe. The objection arises when one brings such an inquiry to bear on the project of
interpreting the ULS. Constitution. For that project, it is exceedingly difticult to see the
refevance of contemporary foreign faw,

ATOR HATCH'S QUESTIONS

SENATOR HATCH QUESTION #1: Was whai Judge Sotomayor sald at the
confirmation hearing about foreign law consistent with her speech to the ACLU of Puerio
Rico?

ANSWER: There does scem to be some tension between Judge Sotomayor’s April 2§
speech and her testimony last week. In the speech, Judge Sotomayor seemed to endorse
the tdea that toreign law could be relevant and helpful in the interpretation of the United
States Constitution.™ In her lestimony, by contrast. she seemed to disavow this sort of
use of foreign law. "

The speech and the testimony can be reconciled only if one adopts an idiosyncratically
narrow definition of what it means to “use” foreign law, which is what Judge Sotomayor
seems to have in mind. As she put it, “we don’t use foreign or international law,” ~ but

. . . i i ) . . - 13 g .
“[wle consider the ideas that are suggested by international and forcign law.™" Likewise,

¥ Judge Sonia Sotomavor & Jennifer Peng, Judicial Independence: What 1t Takes to Maintain [t,
Speech Before the Colegio de Abogados de Puerto Rico Asamblea Annual 1999, 1 (Sept. 11, 1999) ("Bar
Association of Puerto Rico Annual Assembly™), wvailuble ar
hitp:/judiciary senate gov/neminations/SupremeCourt/ Sotomavorupload/Question- 1 2-d-No- 3 3-9- 1 -99-
Colegio-de-Abogados-de-Puerto.pdt

P See td at 1i-13

" Sotomayer. ACLU Speech, supra note 4 ("I both thuse cases | Roper v Simmons and Lawren
Tevas], the courts were very, very caretial to note that they weren't using that Iaw to decide the Americar
question. Fhey were just using that law to help us understand what the concepts meant to other countries,
and to help us understand whether our understanding of our own constitutional rights fell into the
mainstrean of human thinking, There may well be times where we disagree with the mainstream of
international faw. But there is much ambiguity in law, and [ for one believe that i vou look at the fdeas of
evervone and consider them and test them, test the foree of their persuasiveness, ook at them carefully,
examife where they re coming from and why, that yvour own decision will be better informed.™

N See duly 14 Hearings. supra note 3 {testimony of Sonia Sowmayor, Cirewit Judge, U.S. Court of
Appeals tor the Second Circuit) £ Amertcan law does not permit the use of foreign law or international faw
to wterpret the Constitution. That's a given.”).

= Setomayor, ACEL Speech, supra note <4 (emphasis added)

ay

~
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speech, she discussed the citation of {oreign faw in two recent and
al Supreme Court cases. saying: “Tu both those cases, the courts were very,

later in the
controvers
very carcful to note that they weren't using that law to decide the American question.
They were just using that law to belp us understand what the concepts meant to other
countries, and 1o help us understand whether our understanding of our own constitutional
rights fell into the mainstream of human thinking.™ Likewisc. in her testimony, Judge
Sotomayor said: “[T]here’s a public misunderstanding of the word ‘use.” And what [ was
talking about, one doesn’t use those things in the sense of coming to a legal conclusion in
acase.”™ And: “people misunderstand what the word *use’ means. And I noted that use
appears 1o be—to people to mean if you cite a foreign decision, that's means it's
controlling an outcome or that you arc using it to control an outcome. And I said. no.
Finally, in her written answers to the Commitiee’s follow-up questions, Judge Sotomavor
wrote: “In some limited circumstances, decisions of foreign courts can be a source of
ideas, just as law review articles or treatises can he sources of ideas. Reading the
decisions of foreign courts for ideas, however. does not constitute “using” those decisions

o

s 16

to decide cases.

Judge Sotomavor’s premise seems to be that a court only “uses™ foreign law if the court
treats the foreign law as binding or outcome-determinative. Thus. when she testified that
she would not “use™ foreign law to interpret the U1S, Constitution,'* she may have meant
to affiem only that she would not treat it as binding or outcome-determinative—but that
she might still use it to inform her analysis, as she scemed to suggest in her speech. If
that is what she means, then the speech and the testimony may be reconceiled, but the
reconciled position would still be woubling. for reasons discussed in the Answers ta
Ranking Member Sessions” Questions #1 and #2, above,

SENATOR HATCII QUESTION #2: 15hat is the difference between the approuch 1o
Joreign lew that Justices Thomas and Scalia take and the approach that Justice Ginshurg
ictkes? Which view is more consisient with Founding principles? Which view best

preserves dmerican sovercigniy?

ANSWER; Justice Scalia and Justice Thomas take the position that foreign law is
B . . N . N . . . s .
generally imelevant to the intecpretation of the United States Constitution.'? Justice

"l

i Hearing Bufore the Sen. Judiciary Comnr on the Nomination of Judse Sonia Sotwmaver 1o be an
Associate Justice of the U8 Supreme Cowrr, 1 Eth Cong, (2000), ava it New. Patrick J. Lewhy Holds
a Hearingg on the Nomination of Judge Sonia Sotomayor (o De iate Justice of the 1285 Supreme
Court (July |2 09) (CO Transeriptions) [hercinatter Jul 15 Hearings] (testimony ol Sonia Sotomayor,
Circuit Judge, U.S. Court of Appeals for the Second Circuit).
Cudy 16 Hearings, supra note 3 {testimony of Sonia Sotomayor, Circuit Judge, LLS. Court of Appeals
tor the Second €

1

Cit).

Fiten Questions, supra note 4,
Culv T Hearings, supranote 3 trestimony of Sonia Setomavor, Circuit Judge, U.S. Court of

Sessiony

S

Appeals for the Seeond Circuit (" American law does not permit the use of forcign law or international faw

to interprer the Constitution. That's a given.™).

Y See, v g Stanford v. Kentueky. 492 115 361,370 0.1 (1989) (" We emphasize that it is {merican
conceptions of decency that are dispositive [to the Eighth Amendment inquiry ], rejecting the contention of

petitioners and their various amici .. . that the senten practices of other countries are relevant.” i Foster
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Ginsburg, by contrast, takes the position thut foreign faw may be relevant 1o the
interpretation of the United States Constitution.™ As [ expressed in my writien
testimony, ! | believe that the position of Justice Scalia and Justice Thomas (and Justice
Alito™ and Chief Justice Roberts™) is more consistent with Founding principles and
hetter preserves American sovereignty. My arguments are set forth in greater detail in

v, Florida, 337 L8, 990, 990 n.® (20023 (Thomas, L, concurring in dental of certiorart) (¢*While Congress,
ws ¢ fegisiarere, may wish to consider the actions of other nations on any issue it likes, this Court’s Eighth
Amendment jurisprudence should not impose foreign moods, tads, or fashions on Americans.”™ ) Stephen
Brever & Antonin Scalia. Assoc. Justices, - Supreme Court, Debate at American University:
Constitutic
hitpy s treerepublic.com/focus/t-news/ 1352357 /posts)
 See Justice Ruth Bader Ginsburg, U.S. Supreme Court, The Value of a Comparative Perspective in
Constitutional Adjudication, Address Before the Constitutional Court of Svuth Africa (Feb. 7, 20063,
availahle af hip/Awwiw suptemecourtus.gov/publicinforspeeches/sp_02-07b-06 himl.
U uly 16 Hearings, supra note 3 {testimony of Nicholas Quinn Rosenkranz, Associate Professor,
(;mumtm\ 1y University Law Center).
= See Confirmation Hearing on the Nomination of Samuel 4. Alito 1o he an Associate Justice of the
S‘zq,»runw Court of the United States be the S, Comm, on the Judiciary, 109th Cong. 471 (20061,
T don't think that we should fook to foretgn law to interpret cur own Constitution .. { think
the framers would be stonned by the idea that the Bill of Rights is to be mwrprctcd by taking a
poll of the countries of the world ... The purpmc of the Bifl of Rights was to give Americans
rights that were recognized pz.xmmﬂ» nowhere else in the world at the time.
want Americans to hd\\.’ the rights of people in France or the rights of people in Russia or any of’
the ether countries on the continent of Europe at the time ... They wanted them to have the rights
of Americans. And [ think we should interpret our Cox Nmm«m —we should interpret our
Constitution. And T don’t think it's appropriate to look to foreign law. [ think that it presents a
host of practical problems that have been pointed out. You have to decide which countries you are
g to survey, And then w's often difficult to understand exactly what vou are to make of
0 court decisions. Al countries don't set up their court systems the same way. Foreign

il Relevance of Foreign Court Dectsions (Jan, 130 2003 (rranseript avaiable at

]

UOIH

cowrts may have greater authority than the counts of the United States. They may be given a
policy-making role. And, therefore, it would be muore appropriate for them to weigh in on policy

issues, When our Constitution was being debated, there was a serious proposal to have members
of the judiciary sit orca council of revision, where they would have a policy-making role betore
legislation was passed. And other countries can set up their judiciary in that way. So you'd have
to understand the jurisdiction and the authority of the foreign courts. And then sometimes it's
misfeading to look to just one narrow provision of foreign faw without considering the larger body
of law in which it’s located. I you focus too narrowly on that, you may distort the big picture. So
for all those reasons, | just don't think that's o usetul thing to do.

Seo Confirmation Hearing on the Nomibnation of John G Roberis 1 be Chicf Justice of the Unied
Stares Iu/m/‘ the S Comm, o the Judick 09t Cong. 201 (200F)

Iwere relying on a deciston from a German judge about what our Consutution meaus, nu
president accountable to the people appointed that judge and no Senate accountable to the people
confirmed that judge. And yet he's playing a role in shaping the faw that binds the people in this
country ... The other part of it that would concern me is that, relving on foreign precedent deesn’t
confine judges ... Foreign Ly, you can find anything vou want. I vou don’t find it in the
decisions of France or ftaly, iUs iy the decisions of Somalia or Japan or Indonesia or wherever, As
somebody said in another context, Jooking at foreign law for support is like looking out over a
crowd and picking out your friends. You can find them. Theyre there. And that actually
expands the discretion of the judge. 1t altows the judge to incorporate his or her own personal
preferences, cloak them with the authority of precedent-—because they re tinding precedent in
forcign law - and use that to determine the meaning of the Constitution, And 1 think that™s a
misuse of precedent, not a correct use of precedent,

Jd.
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. . a4 . N . N
two recent law review articles.”™ which are enclosed for your convenience and for the
Congressional Record,

SENATOR HATCH QUESTION #3: Judge Sotomayor hus said that foreivn luw does
not bind the courts, but it is possible w look to foreign luw for ideas. Does any judee
belivve that they are hound by foreign luw when deciding a case? Why is it wrong to
lovk to foreign law for ideas?

ANSWER: ludge Sotomayor rightly affirms that foreign law is not binding and
authoritative preeedent in United States courts.™ a proposition that, to my knowledge, all
United States judges accept. However, Judge Sotomayor seems to embrace the idea that
foreign law may be a useful source of “good ideas™ when interpreting the 1S,
Constitution.™ It may sound innocuous to consult foreign law for “good ideas™—as
Judge Sotomayor says, “ideas have no boundaries.™’ and good ideas may be found in
any number of sources, foreign and domestic. The issue, though, is one of relevance. As
explained above, in the Answers to Ranking Member Sessions” Questions #1 and #2, it is
very difficult to understand how the ideas reflected in contemporary foreign law-—-
however good or bad—-could ever be relevunt to the interpretation of our distinetly
American Constitution,

ATOR KLOBUCHAR'S QUESTION

At the end of the hearing of my panel, Senator Klobuchar stated that Judge Sotomayor
had never used foreign law to interpret the U.S. Constitution or U.S. statutes. |
contradicted her on the latter point, saying that I thought Judge Sotomayor had used
foreign law to nterpret a U.S. statute. Senator Klobuchar asked that [ follow up on this
exchange and to clarity this factual question. Upon further research, | conclude that we
were both. in a sense, correct.

iy . . . . I gy - . .
The case that Thad in mind was Crofl v. Croll.™® This case is a somewhat complicated

. 1y . . . . 30
example. however, because it concerned a treaty™ as well as implementing legislation.™

* See Nicholas Quinn Rosenkranz, An American Amendment, 32 HARV. ). L& Pui, POLY 475, 475
79 (2009): Nichelas Quinn Rosenkranz, Condorcer and the Constitution” A Response to The Law of Other
States, 39 Svan, LoREV. I281{2007).

T See Sotomayor, ACLU Speech, supra note 4 ("Justice Ginsburg has explained, very recentlv, in an
address to the South African Constitutional Court, that toreign opinions are not authoritative. They set no
binding precedent for U S, courts, but they can add to the story [sic} of knowledge relevant to the solution
ot ayuestion. And she’s right™ Jidy 15 Hoarings, supra note 15 ("[My Speech] repeatedly underscored
that foreign taw could not be used as a holding, as precedent. or to interpret the Constitution or the
statut

See Sotomayor. ACLU Speech, supra note 4 (Ideas are what set our ereative juices flowing: they
permit us to think. And o suggest to anvone that you can outlaw the use of foreign or international law is a
sentiment that's based on a fundamental misunderstanding. What you would be asking American judges to
do 15 1o close their minds to good ideas .. )

T Hd
7229 F3d 13312 Cir, 2000),

' Hague Convention on the Civil Aspects of International Child Abduction, Oct 25, 1980,
FAAS No  HEOTO A3 UNTS 89 repronted i 51 Fed, Reg. 10,494 (19863}
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Judge Sotomavor used foreign law to help interpret the trealy. But, at least arguably,| the
implementing legislation, and pot the treaty, constituted the underlying source of law in
the case. Some treaties are non—self~executing, and so do not create domestic rules of
taw of their own force;”™ these treaties require implementing legislation to create
domestic law---and, in such cases, it is the legislation, rather than the treaty. that is the
true source of the domestic law.™ The treaty at issue in Crofl is probably non-selt-
c\wuung;H or at least the Second Cireuit uppcurcd to view it that way, carcfully citing
not just the treaty but also the implementing legislation.™ And. if so, it was really the

implementing legislation, rather than the treaty itsclf, that was the source of domestic law

in the case. On this reading ot the case, Judee Sotomayor used loreign law to interpret

the treary-—and, implicitly, used the treaty to interpret the statute. Thus, in this sense, my

statement at the hearing was correct: Judge Sotomayor did use foreign law to interpret a
U.S. statute-—even if only indirectly, via a treaty.

Admittedly, though. this characterization of Cro/l is debatable. (Moreover. of course,
there is nothing inherently objectionable about using foreign law to interpret a treaty and
then using the treaty to interpret its implementing legislation; my testimony concerned
the use of foreign law to interpret the U.S. Constitution.) Inany event. [ know of no case
in which Judge Sotomayor used foreign law directly to interpret a U.S. statute or the US.

" International Child Abduction Remedies Act HHCARA ), 42 U.S.C§ 11601 v yeg. (19935,

Y See Medeltin v. Texas, 128 S.C1 1346, 1356 (2008): Foster v. Nedlson, 27 1S 253, 254 (1829);
Restatement (Third) of Foreign Relations § 111 (1987); Rosenkranz. supra note 2, at 187779 (2005,
Sotomayor. ACLU Speech, supra note 4

* See Louis Henkin, FOREIGN AFFAIRS AND THE CONSTITUTION 157 (1972) (“[1]f a treaty is not self-
L\LL()UN" it i5 not the treaty but the implementing fegisfation that is effectively “law of the tand."™);

Y Cantor v. Cohen, 442 F.3d 196,207 n.1 (4th Cir, 2006) { Traxter. J., dissenting) ([ The language in
Art. 2 of the Hague Convention} does not cvidcncc an intent that rhe agreement be self-executing:
congressional action was thus necessary.); Tat Vivatvaraphol, Buck 10 Basies: Determining « Child's
Habitual Residence in International Chitd Ahduction Cases Undder the Hagwe Conveneion, 77 FORDHAM L.
REv 33230333940 (2009) ([ The United States did not officially make the Child Abduction Convention
effective as a matier of domestic faw until Congress enacted 1CARA on April 29, 1988, Implementing
legistation was required because the Child Abduction Convention was not self-executing in the United
States. With its passage, ICARA incorporated by reference the Child Abduction Convention and detailed
procedures for how the Convention would be implemented in the United States.”) (internal citations
omitted); Merle H. Weiner, Iaff~Truths, Mistakes, and Embarrassments. The United States Gues to the
Fifith Mecting of The Special Commission M Review the Operativn of the Hx wne Comvention on The Civil
Aspects of International Child Abduction, 2008 UTat L. REV. 221, 253 ([ Thhe [Hague} Convention {on
the Civil Aspects of Internationat Child »\hd;xmm} is not selt-exceuting in the United States "
Petition tor Certiorari, Brief for United States as Amicus Curiae at 4, Abbott v, / Abbott, No. US
27,2009} (1o order to implement the Convention, Congress enacted the International Child \bdmnm
Remedies Act (JCARAL 42 US.COT1601 et seq.. which establishes procedures for requesting retum of a
child abducied to the United States. CMedelin, 128 S.CL at 1369 (U the Executive determines that a
treaty should have domestic effect of its owsd foree, that determination may be implemented “in mak{ing}’
the treaty. by ensuring that it contains lunguage plainly providing for domestic enforceability. 1 the treaty
Kecuting in this respect, the Senate must consent 1o the treaty by the requisite two-thirds vote
consistent with atl other constitutional restraints. Once a treaty is ratified without provisions clearly
according it domestic eftect, however, whether the treaty will ever have such effect is governed by the
fundamental constitutional principle that “[t]he power to make the necessa
to execute in the President.”™) (quoting Humdan v. Rumsteld, 348 U8
omuml;

PSee Croll 229 1. 3dan 134 (majorityys id at HH (Sotomavor, . dissenting).

is 1o be se
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Constitution, and so, with that possible qualification, Senator Klobuchar was correct on
this point.

[ hope that these answers are responsive and useful. Please let me know if the Committee
has any additional questions.

Sincerely,

Sk ar—u

Nicholas Quinn Rosenkrany
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