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Mr. Chairman and Members of the Committee:

My name is Kim J. Askew of Dallas, Texas, and it is my privilege to chair the American
Bar Association Standing Committee on the Federal Judiciary. I am joined today by Mary M.
Boies of New York, our Second Circuit representative and the lead evaluator on the Standing
Committee’s investigation of Judge Sonia Sotomayor. We are honored to appear hcre today to
explain the Standing Committee’s evaluation of the professional qualifications of Judge
Sotomayor to be Associate Justice of the Supreme Court of the United States. I am pleased to
report that the Standing Committee gave her its highest rating and found her “Well Qualified.”

The Standing Committee has conducted its unique and comprehensive evaluations of the
professional qualifications of nominees to the federal bench since 1948. Our Committee is
composed of fifteen distinguished lawyers from every federal circuit in the United States. These
lawyers, who voluntarily provide hundreds of hours of service to this Committee every year,
each conduct a thorough, non-partisan, non-ideological peer review of cach nominee using long-
established standards that measure a nominee’s integrity, professional competence, and judicial
temperament. The Standing Committee does not propose, endorse or recommend nominees. Its
sole function is to evaluate the professional qualifications of a nominee and then rate the
nominee either “Well Qualified,” “Qualified,” or “Not Qualified.”

The Standing Committee’s investigation of a nominee for the United States Supreme
Court is based upon the premise that the nominee must possess cxceptional professional
qualifications. The significance, range, complexity and nation-wide impact of issues that such a

nominee will confront on the Court demands no less. As such, our investigation of a Supreme
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Court nomince is more cxtensive than nominations to the lower federal courts, and proceduraily
different in two principal ways.

First, Standing Committee members conduct investigations into the nomince’s
professional qualifications in every federal circuit in the United States, not only in the resident
circuit of the nominee. Standing Committee members conducted hundreds of confidential
interviews concerning Judge Sotomayor’s professional qualifications. Each Standing Committee
member prepared a confidential circuit report which is included in the comprehensive
confidential final report on which the Standing Committee bases its rating.

Sccond, the Standing Committce commissioned three Reading Groups of distinguished
scholars and practitioners to review the nominee’s legal writings and advise the Standing
Committee. Judge Sotomayor has been a prolific writer over her nearly seventeen years of
service as a judge. Two of the nation’s leading law schools, Georgetown University Law Center
and Syracuse University College of Law, formed Reading Groups composed of professors who
are recognized experts in the substantive areas of law they reviewed. Collectively, these
professors have decades of practice in law firms, non-profit organizations and state and federal
government.

The Practitioners” Group is composed of nationally recognized lawyers with substantial
trial and appellate practices. All of the readers are familiar with Supreme Court practice and
most have briefed and argued cases in the Supreme Court or are former law clerks to Justices on
the Supreme Court. The Reading Groups are guided by the same standards that are applied by
the Standing Committee, and assist in evaluating the nominee’s analytical skills, knowledge of

the law, application of the facts to the law, and the ability to communicate effectively.
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As with every nomination, the Standing Committee undertook an extensive investigation
into the professional qualifications of Judge Sotomayor. We initially contacted some 2,600
persons who potentially had knowledge of Judge Sotomayor’s professional qualifications,
including every federal judge in United States, state judges, lawyers, and community and bar
representatives. The Committee received responses from over 850 persons, and Standing
Committee members personally interviewed or received letters or emails from over 500 judges
and lawyers who knew Judge Sotomayor or had appeared before her. Lawyers and judges often
provided court transcripts, speeches and briefs for the Standing Committee’s consideration. The
Committee Members and the reading groups collectively analyzed over 1,000 of Judge
Sotomayor’s opinions, speeches and other writings.

The Standing Committee based its evaluation on these interviews with more than 500
judges, lawyers, law professors and community representatives from across the United States;
analyses of the opinions, speeches and other writings of Judge Sotomayor; reports of the three
Reading Groups; and an in-depth personal interview of the nominee that was conducted by
Second Circuit Representative Boies and Chair Askew on June 26, 2009. Each member of the
Standing Committee reviewed the final report and individually evaluated the nominee using one
of the threc ratings previously mentioned. The 2008-09 Standing Committee unanimously
concluded that Judge Sotomayor was “Well Qualificd” to be Associate Justice of the United
States.

The Standing Committee concluded that Judge Sotomayor’s integrity, professional
competence and judicial temperament meet the high standards for appointment to the Supreme
Court of the United States. Judge Sotomayor has distinguished herself throughout her career as a

prosecutor, lawyer in private practice, judge and adjunct professor and legal lecturer. She has
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served with distinction for almost seventeen years on the federal bench, as a District Court Judge
and as a member of the Second Circuit Court of Appeals. She has shown leadership through her
service on court and judicial administration committees, including budget, technology and court
administration and case management committees. She has taught for ten years at Columbia
University School of Law and New York University School of Law. Her work in the community
is well-known. The nominee is the recipient of honorary degrees and many awards that
recognize her professional excellence and contributions to the profession. She is admired and
respected by her peers and colleagues.

Judge Sotomayor has a reputation for integrity and outstanding character and is
universally praised for her diligence and industry. Her professional competence places her at the
top of the profession. She has an outstanding intelleet, strong analytical abilities, sound
judgment, an exceptional work ethic, and is known for her detailed courtroom preparation and
thorough decisions. As a judge, she has written on a range of complex issues and has mastered
even the most difficult or arcane areas of law. Her judicial temperament meets the high
standards for appointment to the Supreme Court.

Concerns were raiscd during our evaluation regarding the nominee’s writing and some
aspects of her judicial temperament. We have carefully reviewed these concemns through
interviews and reviews of her writings, and have resolved them to our satisfaction. These are set
forth in detail in the accompanying correspondence to this Committee, which we ask to be made
a part of the record. In determining that these concems did not detract from the highest rating of
“Well Qualificd” for Judge Sotomayor, the Standing Committee was persuaded by the judge’s

overall record of seventeen years of distinguished service on the court, and the overwhelming
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responses of lawyers and judges who praised Judge Sotomayor on all three criteria, including her
professional competence as demonstrated in her writings and her overall judicial temperament.
On behalf of the Standing Committee, thank you for the opportunity to present these

remarks.
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AMERICAN BAR ASSOCIATION Standing Committee on
the Federal Judiciary
740 Fifteenth Street, NW
Washington, DC 20005-1022
Facsimile: (202) §62-1762

July 15, 2009

The Honorable Patrick J. Leahy
Chair, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Standing Committee Evaluati

Nomination of the Honorable Sonia Sotomayor to be
Associate Justice of the Supreme Court of the United States

Dear Mr. Chairman:

This letter is submitied in response to the invitation from the Senate Committee
on the Judiciary to the American Bar Association Standing Committee on the Federal
Judiciary (“Standing Committee”) to present its statement on the evaluation of the
Honorable Sonia Sotomayor to be Associate Justice of the United States Supreme Court.

President Obama announced his nomination of Judge Sotomayor for Associate
Justice on May 26, 2009. The Standing Committee began its evaluation that very day and
eontinued its work for the next several weeks. This letter outlines the nature, scope and
findings of the Standing Committee’s evaluation. The Standing Committee unanimously
coneluded that Judge Sotomayor merits our highest rating and is “Well Qualified” for

appointment to the Supreme Court of the United States.
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As with nominations to the lower federal courts, the Standing Committee’s evaluation of
Judge Sotomayor is based on a comprchensive, non-partisan, non-ideological peer review of the
nominee’s integrity, professional competence and judicial temperament. The Standing
Committee did not base its rating on or seek to express any view regarding Judge Sotomayor’s
ideology, political views or political affiliation. It also did not seek to determine how Judge

Sotomayor might vote on specific issues or cases that might come before the Supreme Court of

the United States.

THE STANDING COMMITTEE’S EVALUATION PROCESS
1. The Process
As set forth in the ABA’s Backgrounder:
To merit the Committee’s rating of "Well Qualified,” a Supreme Court
nominee must be a preeminent member of the legal profession, have
outstanding legal ability and exceptional breadth of experience, and meet the
very highest standards of integrity, professional competence and judicial

temperament. The rating of "Well Qualified” is reserved for those found to
merit the Committee's sirongest affirmative endorsement. '

In amiving at its conclusion that the nominee mecets these eriteria, the Standing
Committee considered four primary sources of information:

A Solicitation of Comments from Persons Likely to Have Relevant Information

The fifteen members of the Standing Committee contacted in writing or by phone over
2,600 individuals from all over the country whom the Standing Committee belicved might have

information to provide that would be relevant to our evaluation. The individuals from whom we

! American Bar Association, Standing Committee on the Federal Judiciary What it is and How it Works
{“Backgrounder™} at p 10.

% The Standing Committee contacted over 2,600 persons who might have knowledge of the professional
qualifications of the nominee. We received responses from some 850 persons. The Committee obtained input on
Judge Sotomayor’s professional qualifications from over 500 lawyers, judges, law professors, and members of the
community.

11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00788 Fmt6601 Sfmt6601 S\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC

56940.374



VerDate Nov 24 2008

777

Chairman Leahy

July 15, 2009

Page 3

solicited input included justices of the Supreme Court of the United States, judges on the Courts
of Appeals and District Courts, United States Magistrate Judges and United States Bankruptcy
Judges. These judges included all of Judge Sotomayor’s colleagues on the United States Court
of Appeals for the Second Circuit (“Second Circuit”) and her former colleagues on the United
States District Court for the Southern District of New York. As a result of this outreach, we
received substantive input from federal judges from around the country who had sat both
regularly and by designation on hundreds of panels of the Sccond Circuit with Judge Sotomayor
and on judicial and court administration committees.

As part of this process, the Standing Committee also contacted state eourt judges, co-
counsel, opposing counsel and lawyers who had appeared before Judge Sotomayor during her
near 17-year tenure as a federal judge. These included lawyers from across the country, many
who won their particular cases and many who lost.

Those from whom the Standing Committee sought input also included all lawyers and
judges identified in the nominee’s Personal Data Questionnairc who had knowledge of her
professional qualifications. In addition to information on their knowledge of the nominee’s
professional qualifications, judges and lawyers provided information for the Standing
Committee’s consideration such as court transcripts, briefs and speeches. They also identified
other lawyers and judges with knowledge of the nominee’s professional qualifications who were
then contacted by the Standing Committee. The Committee interviewed law school deans, law
school faculty and legal scholars, many with personal knowledge of the nominee’s professional
qualifications and others who regularly studied her opinions in various substantive areas of law.
Because of Judge Sotomayor’s long-standing and extensive community service, the Committee

also interviewed many non-lawyers.

11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00789 Fmt6601 Sfmt6601 S\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC

56940.375



VerDate Nov 24 2008

778

Chairman Leahy
July 15,2009
Page 4

B. Review of the Nominee’s Writings

The Standing Committee members read the Second Circuit opinions of the nominee, all
of her District Court opinions that had been reversed, criticized, or vacated on appeal, and
various speeches and writings. We also commissioned three “Reading Groups™ to provide us
with detailed feedback regarding the degree of professional competence demonstrated in a wide
and representative range of the nominee’s writings. These groups independently evaluated the
nominee’s legal writings for analytical ability, clarity, knowledge of the law, application of law
to facts, and the ability to communicate effectively.

Two of the nation’s leading law schools, Georgetown University Law Center and
Syracuse University College of Law, assembled groups of accomplished law professors with
specialized knowledge in the substantive matters covered by the opinions they analyzed and
decades of legal practice in law firms, non-profits organizations, and state and federal
governments. Michael Gottesman, Professor of Law, led the Reading Group of 13 professors at
Georgetown, Lisa A, Dolak, Board of Advisors Professor of Law, led the 12 professors who
participated in the Syracuse Reading Group. Roberta D. Licbenberg and Thomas Z. Hayward,
Jr., both former Chairs of this Standing Committee, led the Practitioners’ Reading Group, which
consisted of 11 distinguished lawyers from around the country with substantial trial and appetlate
practices. Many of the readers are former law clerks to Justiees on the Supreme Court and have
briefed and argued cases in the Supreme Court. The members of the Reading Groups and the
substantive areas of their expertisc and review are listed in Exhihits A, B, and C appended to this
letter,

The law libraries at Georgetown and Syracuse greatly facilitated the analyses of the

nominee’s writings by establishing a courseware site containing the nominee’s published and
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unpublished opinions, articles, previous confirmation testimony, and speeches. This voluminous
collection of material was indexed according to more than 50 subject matters, with categories
ranging from constitutional and individual substantive areas of law to federal statutes and state
laws. The Standing Committee and the Reading Groups had full access to this site.

While the Reading Groups focus primarily on the nominee’s professional competence,
their analyses also provide useful guidance in assessing the integrity and judicial temperament of
the nominee. The Standing Committee and Reading Groups collectively reviewed over 1,000 of
Judge Sotomayor’s published and unpublished opinions, articles, immigration orders, en banc
decisions and speeches. The Standing Committee again thanks the Reading Groups for their
thoughtful and insightful work.

C. Prior Ratings

The Standing Committee considered its evaluations of Judge Sotomayor when she was
nominated to the United States Court of Appeals for the Second Circuit in 1997 and to the
United States District Court for the Southern District of New York in 1991, Her rating in 1997
was “Well Qualificd,” with a minority of the Standing Committec finding her “Qualified.” The
1991 rating was “Qualified,” with a minority of the Committee found her “Well Qualified.”

D. Interview of the Nominee
Sccond Circuit representative Mary M. Boies and Chair Kim J. Askew personally interviewed

Judge Sotomayor in her chambers at the United States Courthouse in Manhattan,*

* The majority rating of the Standing Committee is the official rating. The minority rating is given for informational
purposes only.

* Following its usual practice, the Committee interviewed the nominee after it reviewed her writings and had
conducted most of the intervicws with persons having knowledge of the inee’s personal qualifications so that
adverse information, if any, could be fully discussed with the nominee in her interview.
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THE EYALUATION OF JUDGE SOTUMAY GRS PROFESSIONAL
DUALIFICATIONS
1 Imtrprity

In evaluating mtogniy, the Stmding Commuilies comsiders the nommes"s chamcter and
general reputation in the legal community, as well as the nominee’s industry and daligence. The
Committoe also considers the oxtent 10 which there have been any lindings of abical vielatlons
or the like by & nomasoe.  Judge Solomayor has eamed amd enjoys an excellent repuimion fos
iracgrity and owstanding charscter, Lawyers and judges uniformly praised the nominee’s
mdegrity as lollows:

“Imegrity - the highest. She is impeccable in this regand ™
“She nlwnys nets as a judge with insegriny™
=Sl b5 o totally upraghl udge. She m devoted o the lw”

“IShe gees] the highest possible macks on chasacter. She is totally incomuptible.
Sl has extmordinary dodicadsm to beimg o good judee and she works very hard ™

“ludge Soomayor displayed the highest level of characier possible.”
“Hhe has grend iniegroiy
“She is 8 person of utmost ieegrity amd good charactor...”

Judge Soromayor ks universally peaised for her industry and diligence and is recognised
us one of the hardest-warking judges on her courr. On the bagis of hundreds of imterviews with
members of the legal profession and community amnd a review of her witmgs, the Sanding
Commitiee conclusded that Judge Sotomayvoer possesscs the integrity required 1o receive 3 "Well
Cualified”™ mting.

% Peofessional Competence

“Professional competence™ encompasses such qualitics as intellectual capacity, judgment,

writing, and snalyticnl abilines, knowledge of the baw, and breadth of professional experionce. A
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Supreme Court nominee must possess “exceptional professional qualifications,” including an
especially high degree of legal scholarship, academic talent, analytical and writing abilities, and
overall exccllence. The nominee must be able to write clearly and persuasively, harmonize a
body of law, apply the law to the facts, and give meaningful guidance to the trial and circuit
courts and the bar.> Judge Sotomayor's professional competence is exceptional.

Judge Sotomayor possesses a strong educational background and a broad range of
professional experience. She graduated from Princeton University, summa cum laude, in 1976
where she was a member of Phi Beta Kappa. She obtained her law degree from Yale Law
School in 1979 and served as an Editor of the Yale Law Jowrnal. Upon graduation from Yale,
Judge Sotomayor began her legal career as an Assistant District Attomey prosecuting criminal
cases in the New York County District Attorney’s Office. She next spent eight years in private
practice handling trials and arbitrations.

In 1992, she began six years of service as a judge on the United States District Court for
the Southern District of New York. Since 1998, she has served as a Circuit Judge on the United
States Court of Appeals for the Second Circuit. During her tenure as a judge, she also served as
a Lecturer-in-Law at Columbia University and as an Adjunct Professor at New York University
Law School. Lawyers and judges identified Judge Sotomayor’s broad-based experience as a
prosecutor, litigator, and trial and appeliate court judge as significant strengths she would bring
to the Supreme Court.

Throughout her career, Judge Sotomayor has shown an outstanding intellect, industry,
and a superior work ethic. In her early career, she was known as a “tough and skilled” prosecutor

whose trial skills and abilities often exceeded those of her peers and more senior prosecutors. As

® Backgrounder at p. 9.
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a United States District Judge, she had a well-known ability to command a courtroom and move
cases to trial. She has a reputation for being one of the hardest working and best prepared judges

on the Second Circuit. She is well informed and her judgment is sound. She is industrious and

»

possesses a work ethic described as “amazing,” “extraordinary,” and “exceptional.” She is

known among the bar and her colleagues for her preparedness at oral argument and the vigor and
incistveness of her questioning. Judge Sotomayor has been awarded several honorary degrees
and long recognized for her service to the community and profession by community
organizations and bar associations.
Lawyers and judges spoke of the nominee’s professional competence:
“Her professional competence and intellectual capacity are at the top. She has the

superior breadth of experience.”

“Judge Sotomayor is held in the highest regard for her abilities as a jurist,
including her strong intellect, scholarship and knowledge of the law. She is
greatly respected for her integrity, faimess and civility and her work ethic is
virtually legendary. As a member of the United States Court of Appeals for the
Second Circuit, Judge Sotomayor has decided some of the most difficult legal
issues of the day with intelligent, well-reasoned decisions that have won her the
respect of her colleagues and the entire legal establishment. On the District Court,
she was widely regarded as a stellar trial judge who could command a courtroom
and move the toughest cases expeditiously.”

“Judge Sotomayor is a gifted, bright and good judge.”

“The judge enjoys a phenomenal reputation and her Jegal acumen is well known
and highly praised in legal and judicial circles.”

“She is just outstanding, brilliant and hard working.”

“I have the highest regard for Judge Sotomayor’s intellect and legal ability. She
has the great ability to zero in on the key issue.”

“She has impressive intellectual capacity and her writing and analytical skills are
top-notch.”

The Reading Groups addressed her professional competence:
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“[Tte opinions | have reviewed speak very highly of Judge Sotomayor’s

professional competence. In particular they demonstrate that she has excellent

analytical abilities,”

“My review of Sotomayor’s work indicates that she has exceptional professional

qualifications. She is highly competent and has a well-demonstrated judicial

temperament. Her knowledge is both broad and deep. She writes clearly and

reasons with great intelligence.”

“Her decisions arc detailed and quite comprehensive, as she strives to address all

of the relevant facts and argument of the parties, the decision being reviewed, and

the applicable case law. She consistently demonstrates intellectual vigor and

honesty and her opinions provide meaningful guidance to the parties, lower courts

and practitioners. ...Accordingly, Judge Sotomayor easily satisfies the criterion of

professional competence.”
In her nearly 17 years on the federal bench, Judger Sotomayor has been a prolific writer. Her
opinions are well-reasoned, well-organized, meticulously researched, casily understandable, and
demonstrate a profound command of the law, even when sophisticated and complicated factual
and legal issues are presented. Her writing style is direct. As a reader succinctly noted: “As a
matter of style, Judge Sotomayor’s opinions arc precise, confident and decisive.” She has
written on a range of issues and has demonstrated an intellectual mastery® of the varied subjects
on which she has written. Another Reading Group member noted: “No issue, no matter how
arcane or difficult, escaped the nominee’s grasp.” Her opinions are respectful and professional
in tone and approach even when she writes in dissent or disagrees with the position of another
judge or party.

Reading Groups made the following additional assessments regarding Judge Sotomayor’s

opinions:

“[H]er writing and analytical skills are top-notch.”

¢ Alt of the Reading Groups noted that Judge Sotomayor had been exposed to a wide range of issues and had
demonstrated the ability to master complex and often arcane areas of law and to write cogently in resolving those
issues.
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“Whihout cxception, cach and cvery oplnkon ... could be chamdterized s
exhmstingly thomough - songaloesly resensched, tmrsparent in the mnﬂ)-g.is. aned
cleasly crganized, No shomcuts to results withowt impressive and overwhelming
backgrouml reseanch and analysis of overy claam Mo siose miomed, oo path
avoided ™
1] firsd the witlen opinims of Judge Stomayor Lo be even-handeld, exiremoly
wrisculowe and corefully rensoned,  They are analytical, logical and spproprise

nuanced.  They betray a keen intelligence, a wonderful writing ability and an
eatraordinary grasp of both Facts and law pertinem o e cases.”

“Her opinlons are well organized and she is able 1o write about complicated legal
Thoorics and comples transactions in o way that can be essaly undersiood.™

“Her opinions ane chear, fhuid, metsculously reasoncd and supposied point-For-pont
wilh applieable case law,”

“ludge Soomayer’s opinions are precise, confident and decigive. She decs ot
engago i extrancous edilonalizang.”

The Stamling Commitice also considernd commmants, includmg some from members of
the Reading Groups, thar eritlicieed Judge Soomayos's opiniona as less than imaginative, lacking
m flonsrishes, anel lenpghy.  Thess erificisms are aboot writing style, sot subsmnee. All of the
Remling Groups noted her careful approach o dralting opinons, which one group apthy
deseribed as follows: “In virually every opinion. she provides an cxtremely detailed recitation of
the [acta, a hist of every arpument albvmeed by each side, and a lengihy ariculation of the
applicable law. She then addresses and resolves every argument advasced.” The aspects of hor
writings thor drew somse eriticism, spoeilically the lack of sheeorical flourishes and the lengihy
discussions of all kssues mised, are cach signs of strong anslysis and an attempt by the nomimes
i show litigants that their positions are thoroughly and earefully considered by the court.

She also secks o give gumbance o the lower counts. A judpe commented that Judpe
Solomayor writes opinions that allow judpes o “fipure oul the boblng and then understand
where 10 go from there.”  Ancther applauded her opinions as “clear, forceful amd belpful o tee

lower courts.™ She “undersands the consamers of aur opinions: the partics, the districl courts
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and the practicing bar. Judge Sotomayor writes with clarity for these groups.” A noted law
professor teaches from Judge Sotomayor’s opinions in her civil procedure class because they are
good examples “of careful, lawyerly writing.”

Judge Sotomayor’s opinions show an adherence to precedent and an absence of attempts
to set policy based on the judge’s personal views. Her opinions are narrow in scope, address
only the issues presented, do not revisit settled areas of law, and are devoid of broad or sweeping
pronouncements., Analyses from the Reading Groups include:

“Judge Sotomayor is a very strong adherent of judicial restraint. She applies and

follows Supreme Court and Second Circuit precedent faithfully, without
attempting to find artful ways to distinguish it.”

“She is clear regarding those issues she is deciding and those she is not. She does
not address issues not properly before her.”

Her opinions “do not appear to be platforms for the nominee to express political or
philosophic views.”

Judges and lawyers confirm her adherence to judicial precedent:

“She is not an activist. ... She focuses on the issue the court has to decide rather

than pontificating on big, big issues. She is a business-like judge who focuses on
deciding the cases before her, on the particular set of facts and body of laws.”

“She is “so on-the-books-law-and-order” and “so not a judicial activist.”

“She follows precedent, Some opinions for which she is criticized are the ones in
which she is following precedent.”

Based on the foregoing, the Standing Committee concluded that Judge Sotomayor has
consistently demoustrated the highest level of professional competence.
3. Judicial Temperament

In evaluating “judicial temperament,” the Standing Committee considers the nominee’s
compassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias, and

commitment to equal justice under the faw.
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A. Compassion and Decisiveness
Lawyers and judges consistently give Judge Sotomayor the highest rating on compassion
and decisiveness. The Standing Committee reccived no adverse comments in this regard. A
judicial colleague noted that she goes out of her way to know everyone in the courthouse,
including the maintenance staff and janitors who might be invisible to others. She works to give
her full time and attention to the litigants and issues before her.
During the nominee’s interview, the Committee raised the issuc of “empathy” and
whether she believes it has a proper role in judging. Judge Sotomayor stated that:
[E}mpathy is listening, rcading all the briefs and knowing the
record. But listening is not judging. You listen intently to
completely understand a party’s position, but then you apply the
law, wherever it takes you, Empathy does not decide cases. The

law does. Nor docs empathy towards one party result in prejudice
to another.

She told the Committee, “If I understand one party’s motivations or intentions, that does not
minimize those of the other party. The law decides the case.”

Judge Sotomayor is unquestionably decisive. Many attribute this to her broad experiences
as a prosecutor, private lawyer and trial judge.

B. Concerns Regarding Judicial Temperament

Two areas of concern regarding judicial temperament were raised by a very small number
of those interviewed: (a) her “aggressive” questioning at oral argument, which resulted in the
occasional comment that she was discourteous, condescending, did not listen to arguments, and
did not always display appropriate judicial demeanor; and (b) a concern that comments such as
those in the “wise Latina woman” or “wise woman” speeches reflect a possible lack of

commitment to equal justice under the law or suggested that the nominee was result-oriented and
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not free from bias, especially on issues of national origin, race or gender.” These concerns were
thoroughly examined through interviews, a careful review of her opinions and in our interview
with the nominee.
i Style of Questioning at Oral Argument

While judges and lawyers overwhelmingly praised Judge Sotomayor’s courtesy and
patience, a very small number criticized her for her “aggressive” questioning during oral
argument, her purported lack of courtesy and patience, and her failure to listen to arguments.
After thoroughly investigating each criticism, the Standing Committee ultimately agreed with the
overwhelming weight of opinion, shared by judges, lawyers, courtroom observers, and former
law clerks, that her style on the bench is: (a) consistent with the active questioning style that is
well known on the Sccond Circuit; (b) directed at the weak points in the arguments of parties to
the case, even though it may not always seem that way to the lawyer then being questioned; (c)
designed to ferret out relative strengths and shortcomings of the arguments presented; and (d)
within the appropriate bounds of judging.

Judge Sotomayor is unquestionably an assertive and direct questioner of lawyers who
appear beforc her and is an active participant in debating the merits of cases with colleagues in
conference. As noted above, this sort of interaction is not unusual for the Second Circuit on

which she sits. According to the comments of those interviewed, she comes to arguments well-

7 Judge Sotomayor used the words: “I would hope that a wise Latina woman {or a wise woman} with the richness of
her experiences would, more often than not, reach 2 better conclusion than a white male.” Judge Sotomayor made
these comments during at least four speeches presented at: the 40™ National Conference of Law Reviews in Puerto
Rico {1994); the Woman’s Bar Association of the State of New York at the Tarrytown Conference Center {1999); a
Symposium at the University of California, Berkeley School of Law Symposium (2001); and the Princeton
Womgen’s Network of New York City at the Princeton Club (2002).
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prepared and is known for her thorough knowledge of the record.  The vast majority of lawyers

who offered comments appreciated her style:

“She is everything you would want in a judge. Although she is tough, her
temperament is very good. She is respectful of the lawyer.”

“She was incredibly prepared at the argument. She had the most detailed
knowledge of the case of anyone on the Panel, and she asked about the weakest
part of my case. She did the same with my adversary.”

“She was courteous but forceful with her questions. She always asked the right
questions. She gets right to the point and doesn’t mince words.”

The Standing Committee interviewed over 500 lawyers and judges around the country
and received negative comments from fewer than ten on these issues. Of course, the Standing
Committee discussed these criticisms in detail with the nomince during our interview. She
expressed suitable concern, while at the same time describing her approach at oral argument in a
manner consistent with that described by the overwhelming majority of those interviewed. She
assured the Standing Committee that while she is an assertive and active questioner, her purpose
is only to understand the arguments on both sides. She prepares thoroughly and asks questions
because it is her way of getting to the heart of the issues she must resolve. She says that her
intent is to thoroughly probe conilicting positions to obtain all relevant information before
making a decision.

The comments of judges on the Second Circuit, others who sat by designation with Judge
Sotomayor, and courtroom observers confirm that the nominee’s judicial temperament is
appropriate:

“I have never seen her be unkind to a lawyer. I have sat with two judges who were
overbearing — but Judge Sotomayor has never done that.”

“Yes, she can be characterized as brnsque. She is a forceful and assertive
questioner especially if she perccives a weakness in the lawyer’s case that the
lawyer is trying to cover up. A lot of lawyers do not like that. She will point out
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what the lawyers are trying to mask out. 1 sce no basis for criticism in that
regard.”

“She does not suffer unprepared lawyers easily. She is sharp with lawyers who are
not prepared or who do not answer her questions. A lot of judges are like that and
they should be. Basically, she’s normal. She’s not out of the mainstream. Some
may feel intimidated, but I have seen judges who are a lot tougher than she.”

“She is an active questioner, maybc the tone is a bit off-putting to some lawyers,
but the good practitioners recognize that while she occasionally adopts a sharp
tone, she is not mean or demeaning.”

“She might be tough with lawyers who aren’t prepared but I do the same thing.

While she is hard-nosed and asks hard and direct questions, she is not rude. 1 have

been judging long enough to know the difference between brusqueness and

demanding preparation; I sit on many Circuit Courts around the country.”

While the Standing Committee took all of the criticisms seriously and investigated each
one, the Committee was persuaded by the overwhelming number of judges and lawyers who
praised Judge Sotomayor for her patience, courtesy, and collegiality; believed her style of
questioning was appropriate and temperate; and appreciated her preparcdness and ability to hone
in on the issues, and commitment to making decisions based on a thorough analysis of the facts
presented and the law. Moreover, most lawyers tegard a vigorous form of questioning as apt and

desirable, providing counsel an opportunity to know the judge’s mind and to respond

accordingly.

il Freedom from Bias and Commitment to Equal Justice under the Law

The Standing Committee also addressed comments made by Judge Sotomayor in
speeches, some of which recently raised questions as to whether she is biased in her decision-
making or lacks a commitment to equal justice under the law. While the Standing Committee

revicwed all of the nominee’s speeches, we comment here on the statements in the speeches that
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are frequently referred to as the “wise Latina woman” comments. We also addressed her
comment in a 2005 symposium that the “Court of Appeals is where policy is made.”®

We discussed these comments in great depth with Judge Sotomayor during her interview.
She noted that the “wise Latina woman” comment needed to be evaluated in the context of the
speeches in their entirety, which focused on the need for diversity in the judiciary. These
specches discussed several civil rights cases and how the presence of women and people of color
on the federal bench might have affected the results in those cases. The Standing Committee
read the speeches in their entirety and considered the overall context. Nevertheless, viewed in
isolation, the comment could be seen as expressing a view that could suggest bias in her
perspective. The Standing Committee thus considered whether bias of any type was evident in
the lengthy record of the nominee’s conduct and decisions as a judge.

Based on the review of the written record described above, and the comments of lawyers
and judges familiar with the nominee and her work, the Committee unanimously found an
absence of any such bias in the nominee’s extensive work. Lawyers and judges overwhelmingly
agree that she is an absolutely fair judge. None (including those many lawyers who lost cases
before her) reported to the Standing Committee that they have ever discerned any racial, gender,
cultural or other bias in her opinions or any aspect of her judicial performance. Lawyers and
judges commented that she is open-minded, thoroughly examines a record in far more detail than
many circuit judges, and lstens to all sides of an argument.

The Standing Committee reccived the following statements addressing the lack of bias in

Judge Sotomayor’s judicial performance and opinions:

¥ This statement was made at a Duke Law Symposium in 2005,
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“She absolutely does not show the slightest bias be it racial, cultural or
ethnic in her performance, opinions or conduct. We have many cases in
which we can tell that a party is Hispanic and she has never shown the
slightest indication of bias.”

“Absolutely nothing in her performance, opinion or conduct indicates racial,
cultural or other bias.”

“She is not biased in any way. She tries to follow the law.”
“She has no racial or ethnic bias whatsoever.”

“I have never seen any indication of bias or tendency to favor one cultural or
ethnic group over the other.”

“[1] has never seen any bias on her part. A lot of what is in the press right
now is 'otherworldly.” She follows precedent.”

“Judge Sotomayor has no bias, no thumb on the scale.”

“It is 'just crazy’ to claim that she has any bias, racially, culturally or
otherwise.... She cares about the Hispanic community, and she wilt speak to
those groups, but she leaves those views at home when she goes on the
bench.”

“There is absolutely no racial or cultural bias in her decision-making. She is
absolutely not a biased judge. Her opinions are shaped by her experiences as
are everyone’s — whether they think that is true or not.... She does not paint
the evidence into something based on a personal point of view.”

“She has never, never showed any racial or cultural bias.”
“I¥ have] never seen Judge Sotomayor act from any cultural or ethnic bias.”

“Judge Sotomayor has ‘absolutely never’ shown in her conduct, performance
or opinions any bias if tendency to favor one group of class or party over
another.”

The Standing Committee also examined the statement made by Judge Sotomayor at a
Iegal symposium that the “Court of Appeals is where policy is made.” The Standing Committee
concluded that the eontext of the statement makes it clear that she was referring to the fact that
the courts of appeals, unlike the district courts, sct precedent. Those interviewed believed that:
“She is an absolutely straight judge. Every time a judge decides a case, that judge is making

policy. Let’s be honest about it.” “That’s just true. The Supreme Court statistically takes only

11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00803 Fmt6601 Sfmt6601 S\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC

56940.389



VerDate Nov 24 2008

792

Chairman Leahy
July 15,2009
Page 18

about 80 cases per year, so that means that for most cases the buck stops in the Court of
Appeals.”

While the Standing Committee is sensitive to any suggestion that a judicial nomince may
lack appropriate judicial temperament and has accordingly given careful scrutiny to Judge
Sotomayor’s opinions, conduct and comments on and off the bench, the nominee’s extensive
record and the comprehensive scope of first hand feedback by the Standing Committec from
sources all around the country allowed the Standing Committee to conclude unanimously that

her judicial temperament meets the high standards for appointment to the Supreme Court,

CONCLUSION

Judge Sonia Sotomayor has distinguished herself in every aspect of her legal career.
Whether as a prosecutor, lawyer, judge, or legal lecturer, Judge Sotomayor has set the highest
standards for herself and, as recognized by numerous honorary degrees and awards, is a model of
excellence in the profession. She is a highly intellectual and hard-working jurist. She
understands the issues at many levels of the federal judicial system because she has seen them
first-hand and addressed them through her work on administrative and judicial committees. She
fosters excellence in the legal profession by teaching law students and sharing with them her vast
experience and insights about the law and effective lawyering. She is well known for her
volunteer work in the community over the years, She is deeply admired and respected and is
clearly a role model to many.

The Standing Committee carcfolly examined all concerns that were raised. Our own
investigation of these matters and the overwhelmingly positive feedback from lawyers and

judges who have worked with her in various capacities led us to conclude that none of these

11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00804 Fmt6601 Sfmt6601 S\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC

56940.390



VerDate Nov 24 2008

793

Chairman Leahy

July 15, 2009

Page 19

concerns detracted from the exceptional professional qualifications of this nominee. Indecd,
Judge Sotomayor’s distinguished background in practice and her exemplary performance on the
federal bench for almost 17 years strongly override any of the concerns raised.

Judge Sotomayor meets the highest professional standards of professional competence,
integrity and temperament. It is the unanimous opinion of the Standing Committee that she is
“Well Qualified” to serve as Associate Justice of the Supreme Court of the United States.

In accordance with our procedures, the Standing Committee reserves the right to re-open
this evaluation any time prior to the confirmation of Judge Sotomayor to be Associate Justice of
the Supreme Court of the United States if new information of a material nature develops that
warrants additional investigation and re-examination of this rating.

Thank you Mr. Chairman and Members of the Committee for the opportunity to
participate in the confirmation hearings of the Honorable Sonia Sotomayor.

Respectfully,

Kim J. Askew
Chair

[ Members, Committee on the Judiciary, United States Senate
H. Thomas Wells, Ir., President, American Bar Association
Members, ABA Standing Committee on the Federal Judiciary
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READING GROUP
GEORGETOWN UNIVERSITY LAW CENTER

Hope Babcock, Professor of Law
(Administrative Procedure, Environmental Law, Freedom of Information Act, Indian Law,
Justiciability, Regulated Industries, Statutory Interpretation)

Michal J. Cedrone, Associate Professor of Legal Research and Writing

(Death Penalty and Habeas Corpus, Federal Sentencing, Other Criminal Law & Procedure, First
Amendment — Religion, Prisoner Civil Claims/Eighth Amendment, Health Law and Insurance
Programs)

Stephen B. Cohen, Professor of Law
(Federal Taxation)

Sherman L. Cohn, Professor of Law

(Civil Procedure, Appellate Procedure, Jurisdictional and Choice of Law, Professional
Responsibility, International Law)

Michael R. Diamond, Professor of Law; Director of the Harrison Institute for Housing and
Community Development, Georgetown Law
(Corporate Law)

Michael H. Gottesman, Professor of Law

(Equal Protection, Substantive Due Process, Second Amendment, Twenty-First Amendment,
Separation of Powers, Employment Discrimination, Voting Rights, Other Civil Rights, Labor
and Employment)

Vicki C. Jackson, Carmack Waterhouse Professor of Constitutional Law; Associate Dean
(Transnational Legal Studies)
(Federalism, Government/Government Officers Immunity Law)
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Donald C. Langevoort, Thomas Aquinas Reynolds Professor of Law; Co-Director, Joint Degree
in Law and Business Administration
(Securities Law)

Naomi Mezey, Professor of Law
(Procedural Due Process, Statutory Interpretation)

Julia L. Ross, Professor of Legal Research and Writing

(First Amendment — Speech, Intellectual Property, Fifth Amendment, Sixth Amendment,
Arbitration and ADR)

Paul F. Rothstein, Professor of Law
(Substantive Criminal Law, Fourth Amendment, Evidence, Antitrust, State Tort Law)

Philip G. Schrag, Professor of Law; Director, Center for Applied Legal Studies and Public
Interest Law Scholars Program
(Asylum)

Carlos Manuel Vazquez, Professor of Law
(International Law)

William T. Vukowich, Professor of Law
(Contract Law/Interpretation, Bankruptcy, Consumer Protection)
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READING GROUP
SYRACUSE UNIVERSITY COLLEGE OF LAW

Lisa A. Delak, Chair, Board of Advisors Professor of Law
(Intellectual Property, Procedure, Internet Law and Policy)

Aviva Abramovsky, Associate Professor of Law
(Commercial Transactions, Insurance Law, ERISA, Contracts and Remedies)

Hannah R. Arterian, Dean and Professor of Law
(Constitutional Law, Employment and Labor Law)

William C. Banks, Board of Advisors Distinguished Professor
(Constitutional Law, National Security Law)

Jeremy A. Blumenthal, Associate Professor of Law
(Criminal Law, Property, Law and Social Science)

Keith J. Bybee, Associate Professor of Law
(Constitutional Law, Civil Rights, Legal Theory)

Sanjay Chhablani, Assistant Professor of Law
(Criminal Law and Procedure)

Evan J. Criddle, Assistant Professor of Law
(Administrative Law, Intcrnational Law, Immigration Law)

David M. Driesen, University Professor
(Environmental Law, Administrative Law, Structural Constitutional Law)

Gregory Germain, Associate Professor of Law
(Corporate, Bankruptcy and Tax Law)

Margaret M. Harding, Professor of Law
(Arbitration Law and Practice, Securities Law)

William M. Wiecek, Congdon Professor of Public Law & Legislation, Professor of History
(Constitutional Law and History, Law and Religion, Federal jurisdiction, Civil Rights History,
Property)

* ok ok ok k

Thomas R. French, Professor of Law, Associate Dean, H. Douglas Barclay Law Library
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PRACTITIONERS READING GROUP

Landis C. Best, Cahill Gordon & Reindel LLP, New York, NY
(First Amendment Speech, including Religion, Equal Protection, Substantive Due Process,
Procedural Due Process, Official Immunities, Federalism and Congressional Power)

John J. Bouma, Snell & Wilmer, Phoenix, AZ
(State Substantive Law ~ Contracts and Torts)

David S. Friedman, Massachusetts Attorney' General's Office, Newton, MA

(Title VII - including Employment Discrimination, Americans with Disabilities Act, Age
Discrimination in Employment Act, Voting Rights Act, Fair Housing Act, Other Civil Rights and
Administrative Procedure)

Thomas Z. Hayward, Jr., K& L Gates, LLP, Chicago, IL
(Admiralty and Professional Responsibility)

Richard B. Kapnick, Sidley & Austin, Chicago, Illinois
(Corporations/Securities, Bankruptcy, Banking, Tax, Health Law and Insurance Programs,
General Statutory Interpretation and Jurisdictional and Choice of Law)

The Honorable Timothy K. Lewis, Schrader Harrison Segal & Lewis LLP, Washington, DC
(Sixth Amendment — Jury Right, Confrontation, Counsel, Speedy Trial; Sentencing, and Other
Criminal Law & Procedures)

Reoberta D. Liebenberg, Fine, Kaplan & Black, Philadelphia, PA
(FOIA, RICO and Antitrust)

Andrew M. Low, Davis Graham & Stubbs, LLP, Denver, CO
(Election Law, Immigration, Labor and Employment — ERISA, FSLMRA,
NLRA/LMRA/LMRDA)

Aaron M. Panner, Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C., Washington, DC
(Evidence, Arbitration & ADR and Bankruptcy)
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Sri Srinivasan, O'Melveny & Myers, LLP, Washington, DC
(Justiciability, Indian (Native American) Law and Indian Claims Act)

Paul Watford, Munger Tolles & Olson LLP, Los Angeles, California

(Death Penalty and Habeas Corpus, Fourth Amendment (Search and Seizure), Fifth Amendment
(Rights against Self-Incrimination, Double Jeopardy and Forfeiture) and Substantive Criminal
Law)

Laurie Webb Daniel, Holland & Knight LLP, Atlanta, GA
(Appellate Procedure, Intellectual Property and Environmental Law)

Marie. R. Yeates, Vinson & Elkins LLP, Houston, TX
(Civil Procedure — Federal Rules and Personal Jurisdiction)
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Pursuing Justice
Puea AMERICAN BAR ASSOCIATION Standing Commitiee on
Is Tespund 1. o
i ) Agkew Osq the Federal Judiciary

740 Fifteenmn Sueet, NW
washingion, PC 20005-1022
Facuimile: (3023 662-1762

VIA FACSIMILE AND FIRST CLASS MAIL
July 7, 2008

The Honorable Patrck |. Leahy

Chaman

Commires on the Judiqary

Unired Swates Senate

224 Dirksen Senste Office Building
Washingron, DC 20510

Re:  Namiastion of the He hie Sonia S
to the United Srates Supreme Conrt

Dear Chairman Leahy:

The ABA Swmnding Commurtee on the Federal Judiciary has compleced jrs
evalusnon of the professional qualificacons of the Honomble Soms Sarommyor who has
been normnated for an Associate Jusdce posinon on the Unined Srates Supreme Court
As a resulr of our i g the Comminee is of the unanimouns opiion thar Judge
Satomayor is “well qualificd” for a posinon on thar Court.

A copy of this lerter has heen provided 1o Judge Soromayor.

Swncerely, I

Chmv

<3 The Honomble Sama Soromayor
The Honorsble Gregory B, Craig
The Honorable Cassandra Q. Bums
Jonathan E. Meyer, US Deparument of Jusnce
ABRA Sranding Comminee on the Federal Judicary
Demse A. Cardiman, Esq.
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Thus lerer was sear to the followmg members of the Cammitree on the judiciary, Umred
States Senxte, 224 Ditksen Sensre Office Building, Washingron, D.C. 20510-6275 on July
7,2009.

Majoury: Hon, Papick ] Leshy, Chaieman
Hon Hesberr Koh!
Hon. Dianne Feinsoan
Hon. Russcll D. Feingold
Hon. Charles E. Schumer
Hon. Richard J. Durhin
Hon. Benjamun L. Cardin
Hon. Sheldon Whirehouse
Hon. Ron Wyden
Hon. Amy Klobuchar
Hon. Edward E. Kaufman
Hop. Arlen Specrer

Minonty:
i Hon. Jeff Sessions, Ranking Member

Hon Omin G. Harch
Hon, Charles E. Grassley
Hon. fon Kyl
Hon. Lindsey O. Grabam
Hon. John Comya
Hon. Tom Cobum
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