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ELECTION CONTESTS

Michael A. Feighan, contestee, Twen-
tieth Congressional District of the
State of Ohio, be dismissed and that
the said Michael A. Feighan is entitled
to his seat as a Representative of said
district and State.

§56. Eighty-second Con-
gress, 1951-52

§ 56.1 Huber v Ayres

Mr. Omar T. Burleson, of Texas,
submitted the majority report(18)
on Aug. 21, 1951, in the contested
election case of Huber v Ayres,
from the 14th Congressional Dis-
trict of Ohio. The case had been
presented to the House on July
11, 1951, on which date the
Speaker had referred to the Com-
mittee on House Administration
and ordered printed a letter from
the Clerk@9 transmitting the re-
quired papers and testimony pur-
suant to 2 USC 88201 et seq. The
record showed that there had
been three candidates in the elec-
tion held Nov. 7, 1950, and that
contestee (Mr. Ayres) had received
a plurality of 1,921 votes over the
contestant (102,868 to 100,947,
the independent candidate having
received 7,246 votes).

The contestant “alleged a fail-
ure on the part of the county

18. H. Rept. No. 906, 97 CoNG. REc.
10494, 82d Cong. 1st Sess.; H. Jour.
645.

19. H. Doc. No. 189, 97 CoNG. REc.
8015, 82d Cong. 1st Sess.; H. Jour.
479.
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boards of elections to rotate prop-
erly the names of the three can-
didates on the general election
ballot as required by section 2 (a)
of article V of the Ohio Constitu-
tion.” As a result of this failure
contestant requested that the elec-
tion be declared void or that he be
seated as the elected member. The
committee ruled that “the matter
of rotating the names on the bal-
lot is a procedural requirement of
the State election process and a
matter which Congress has con-
sistently left for the States to de-
termine.” Under section 4 of arti-
cle I of the United States Con-
stitution, state legislatures are
left free to determine times,
places, and manner of elections
for Congress, subject to alteration
by congressional regulation. As
Congress had only seen fit to reg-
ulate the date on which congres-
sional elections were to be held,
and to regulate the form of the
ballots to be used (2 USC 8§87, 9),
the majority proceeded to apply
state law, namely the constitu-
tional provision which:

. . . [R]equires that the names of all
candidates shall be so alternated that
each name shall appear (insofar as
may be reasonably possible) substan-
tially an equal number of times at the
beginning, at the end, and in each in-
termediate place, if any, of the group
in which such name belongs (Ohio
Constitution, art. V, 82a, adopted Nov.
8, 1949).
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The committee majority then
ruled that the contestant had not
exhausted the remedies available
to him under state law, as he had
not requested remedial action by
protesting the form of the ballots
to the board of elections. The ma-
jority report cited state law re-
guirements which provided for the
publication and display of ballots
for a 24-hour period before the
election, with notice to committees
representing each party on the
ballot to permit them to inspect
the ballots for irregularities. The
report then stated:

Apparently, if objections were enter-
tained by the contestant to errors in
the form of the ballots or ballot labels,
he had adequate recourse under Ohio
law to request remedial action by pro-
testing to the board of elections. In
event he failed to secure satisfaction
from the boards, he had recourse to the
State courts. Failing to exhaust the
remedies available to him under State
law, the final election having been
held, with no allegations or evidence of
fraud, and the results proclaimed, the
committee is of the opinion that the re-
sults of that election cannot be over-
turned because of some preelection ir-
regularity.

Thus, the majority noted that
there had been discrimination
against contestant in the rotation
method employed, but that con-
testant had not exhausted his
state remedies, and that the dis-
crimination may have been due to
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the failure of the Ohio legislature
to implement the constitutional
provision.

The dissenting views were
signed by Mr. Wayne L. Hays, of
Ohio, Mr. Charles R. Howell, of
New Jersey, Mr. Edward A. Gar-
matz, of Maryland, Mr. Reva Beck
Bosone, of Utah, and Mr. Victor L.
Anfuso, of New York. These mem-
bers of the committee first pointed
out that the constitutional provi-
sion needed no new implementing
legislation to be fully effective, nor
had its adoption effected the re-
peal of a state law which required
voting machine rotation of ballots.
These dissenting members then
argued that contestant had not
been granted a fair chance by
state law to discover the mistake
of the election officials in time to
assure correction by the officials
or by state courts. The minority
took particular exception to the
adequacies of state remedial pro-
cedures as they were interpreted
by the majority. The majority, in
taking the position that the Ohio
law requirements, as to the alter-
nation of names on ballots and as
to publication of ballots and dis-
play for 24 hours, were mandatory
before the election but only direc-
tory afterward, was unsound, con-
tended the minority, as it was im-
possible for the contestant to as-
certain the unequal method of ro-

1200



ELECTION CONTESTS

tation in advance of the election
in time to invoke state law rem-
edies. The minority then cited the
Ohio Supreme Court decision of
Otworth v Bays (1951), 155 Ohio
366, 98 N.E.2d 812, for the propo-
sition that the irregularities in
the instant case would render the
election invalid because such
irregularities “affect the result of
the election or render it uncer-
tain.” The minority also cited the
Kentucky Supreme Court case of
Lakes v Estridge (1943), 294 Ken-
tucky 655, 172 S.W.2d 454, which
invalidated an election for failure,
among other reasons, to rotate the
names of candidates on the ballots
as required by state law. Thus,
the minority claimed that evi-
dence had been produced which
gave contestant a substantial plu-
rality, assuming a correct rotation
of names on ballots.

Nevertheless, Mr. Burleson
called up as privileged House Res-
olution 4009 on Aug. 21, 1951,
which the House agreed to with-
out debate by voice vote. House
Resolution 400 provided as fol-
lows:

Resolved, That William H. Ayres was
duly elected as Representative from
the Fourteenth Congressional District
of the State of Ohio to the Eighty-sec-
ond Congress and is entitled to his
seat.

20. 97 CoNa. REc. 10479, 82d Cong. 1st
Sess.; H. Jour. 644,
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Note: Syllabi for Huber v Ayres
may be found herein at §7.1 (ap-
peal to state court regarding
preelection irregularities); §10.9
(distinction between mandatory
and directory laws); 812.8 (bal-
loting irregularities) .

§ 56.2 Karst v Curtis

On Aug. 21, 1951, the unani-
mous report® from the Com-
mittee on House Administration
in the contested election case of
Karst v Curtis, from the 12th
Congressional District of Missouri,
was submitted by Mr. Omar T.
Burleson, of Texas. The contest
had been presented to the House
on Apr. 12, 1951, when the Speak-
er laid before the House a letter
from the Clerk® of the House
transmitting communications rel-
ative to the contest. The Clerk’s
letter related that time for taking
testimony appeared expired and
that no testimony had been re-
ceived by his office. The Speaker
referred the communication to the
Committee on House Administra-
tion and ordered it printed as a
House document to include the
following material: (1) contestant’s
notice of contest filed with the

1. H. Rept. No. 905, 97 CoNG. REc.
10494, 82d Cong. 1st Sess.; H. Jour.
645.

2. H. Doc. No. 111, 97 ConNac. REc.
3800, 3801, 82d Cong. 1st Sess.; H.
Jour. 256.
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Clerk for information only; (2)
contestee’s answer to said notice
filed for information only; (3)
contestee’s motion to dismiss for
failure of contestant to take testi-
mony within 40 days after service
of answer; (4) a memorandum
from contestant explaining his
failure to take testimony within
the 40 days; and (5) contestee’s re-
newed motion to dismiss for fail-
ure of contestant to take testi-
mony during the 90-day statutory
period.

On June 7, 1951, the Speaker
laid before the House a further
communication® from the con-
testant, which related that he had
been requested by a unanimous
vote of the County Democratic
Committee of St. Louis County,
based on charges of improper tal-
lying of ballots in a local election,
to file his notice of recount of
votes cast for a Member of Con-
gress in the same election. Based
upon the recount of votes in the
local election which failed to dis-
close the irregularities suggested
by the county committee, contest-
ant informed the House of his de-
cision to discontinue any further
action in the contest for the seat
from the 12th Congressional Dis-
trict. The alleged discrepancy had

3. H. Doc. No. 160, 97 ConNaG. REc.
6241, 82d Cong. 1st Sess.; H. Jour.
388.
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represented 15 percent of the total
votes cast in the congressional
election, of which contestee had
received 110,992 votes to 106,935
for contestant. The Speaker re-
ferred this communication to the
Committee on House Administra-
tion and ordered it printed.

The committee report related
that “no testimony was taken or
forwarded to the Clerk of the
House in this case as required by
sections 203, 223, of title 2,
United States Code.”

Accordingly, the committee rec-
ommended the adoption of House
Resolution 399,® which was
called up as privileged by Mr.
Burleson and agreed to without
debate and by voice vote on Aug.
21, 1951. House Resolution 399
stated:

Resolved, That the election contest of
Raymond W. Karst, contestant, against
Thomas B. Curtis, contestee, Twelfth
Congressional District of the State of
Missouri, be dismissed.

Note: Syllabi for Karst v Curtis
may be found herein at §6.4
(items transmitted by Clerk);
825.4 failure to produce evidence);
833.3 (withdrawal of contests).

§ 56.3 Lowe v Davis
Mr. Omar T. Burleson, of Texas,
submitted the wunanimous re-

4, 97 CoNaG. REec. 10479, 82d Cong. 1st
Sess.; H. Jour. 644,
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port ® of the Committee on House
Administration on Aug. 21, 1951,
in the contested election case of
Lowe v Davis, from the Fifth Con-
gressional District of Georgia. The
report indicated that contestant
had been defeated by contestee in
the primary election, and had not
been a candidate and had not re-
ceived any votes in the general
election. The report stated that:

Nothing in the record indicates that
the contestee was guilty of any acts in
connection with that primary which
would disqualify him for office of
United States Representative in Con-
gress. [Citing the contest of Miller v.
Kirwan, 77th Congress (H. Res. 54).]

The report indicated that con-
testant had filed a record in the
contest with the Clerk, but that
contestant had not taken testi-
mony within the time prescribed
by 2 USC §203.

There was no record of referral
of a letter from the Clerk trans-
mitting the contest to the com-
mittee, nor did the House adopt a
resolution referring the contest to
the committee. As well, there is
no record that the contestant peti-
tioned the Congress to take action
in this matter.

House Resolution 398 was
called up as privileged by Mr.

5. H. Rept. No. 904, 97 CoNG. REc.
10494, 82d Cong. 1st Sess.; H. Jour.
645.

6. 97 CoNeG. REc. 10479, 82d Cong. 1st
Sess.; H. Jour. 644.
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Burleson and agreed to without
debate and by voice vote on Aug.
21, 1951. House Resolution 398
stated:

Resolved, That the election contest of
Wyman C. Lowe, contestant, against
James C. Davis, contestee, Fifth Con-
gressional District of the State of Geor-
gia, be dismissed.

Note: Syllabi for Lowe v Davis
may be found herein at §19.5
(contestants as candidates in gen-
eral election); §27.3 (dismissal for
failure to take testimony within
statutory period); §43.3 (form of
report).

8 56.4 Macy v Greenwood

On Apr. 2, 1951, the Speaker
laid before the House, ordered
printed, and referred to the Com-
mittee on House Administration a
letter from the Clerk of the
House (? transmitting a stipula-
tion signed by attorneys for the
contestant and the contestee in
the contest of Macy v Greenwood,
from the First Congressional Dis-
trict of New York. The stipulation
related that the contestant had, at
the contestee’s request, adjourned
the calling of two witnesses for six
days during the 40-day period al-
lotted contestant for the taking of
testimony under 2 USC 8§201 et

7. H. Doc. No. 104, 97 CoNG. REc.
3123, 82d Cong. 1st Sess.; H. Jour.
227.
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seq. Both parties had thus agreed
to a compensatory extension of six
days subsequent to the 40-day pe-
riod, subject to approval of the
House. That approval was granted
by the House, when, on Apr. 12,
1951, Mr. Thomas B. Stanley, of
Virginia, submitted the committee
report ® and called up House Res-
olution 184 as privileged. The
resolution was agreed to upon as-
surance by Mr. Stanley that there
would be no further extensions of
time. House Resolution 184, hav-
ing been agreed to by voice vote,
provided as follows:

Resolved, That the time allowed for
taking testimony in the election con-
test, W. Kingsland Macy, contestant,
against Ernest Greenwood, contestee,
First Congressional District of the
State of New York, shall be extended
for a period of 6 days.

That the time allowed for taking of
testimony by the contestant shall be
extended for a period of 6 days begin-
ning April 16, 1951, and ending April
21, 1951.

During the time permitted by
statute for contestee to take testi-
mony, the contestee transmitted
to the Clerk his motion to “close
the hearing and print the record.”
The Speaker laid the Clerk’s let-

8. H. Rept. No. 315, 97 CoNG. REc.
3807, 82d Cong. 1st Sess.; H. Jour.
254,

9. 97 Conac. Rec. 3751, 82d Cong. 1st
Sess.; H. Jour. 254.
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ter @9 bpefore the House on May
17, 1951, and had ordered it
printed to include contestee’s mo-
tion. The motion was based upon
contestee’s assertion that he
would rely on the testimony ad-
duced by contestant, thereby obvi-
ating the need to take testimony
of his own. Contestee also desired
to have the contest resolved dur-
ing the first session of the 82d
Congress, prior to the July 31 ad-
journment date provided in the
Legislative Reorganization Act.
The Committee on House Admin-
istration did not, however, act
upon this motion of contestee.

On Mar. 19, 1952, Mr. Omar T.
Burleson, of Texas, submitted the
unanimous committee report@d
recommending adoption of House
Resolution 580.(12 Contestee (Mr.
Greenwood), had received 76,375
votes to 76,240 for the contestant
(Mr. Macy), a plurality of 135
votes, in the Nov. 7, 1950, elec-
tion. In addition to contestant’s
notice of contest filed under the
laws governing contested election
cases, contestant had filed a
sworn complaint with the “Special

10. H. Doc. No. 135, 97 CoNG. REc.
5483, 82d Cong. 1st Sess.; H. Jour.
341, 343.

11. H. Rept. No. 1599, 98 CoNG. REc.
2545, 82d Cong. 2d Sess.; H. Jour.
187.

12. 98 CoNG. REc. 2517, 82d Cong. 2d
Sess.; H. Jour. 186.
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Committee to Investigate Cam-
paign Expenditures for the House
of Representatives, 1950,” which
committee had been created by
the 81st Congress and had been
directed to report to the House by
Jan. 3, 1951, concerning the cam-
paigns. That committee (the
“Mansfield Committee”) found
that the votes in this election had
been fairly tabulated. The com-
mittee report and files were given
to the Committee on House Ad-
ministration in the event that a
contest was filed.

The contestant alleged that
2,790 illegal votes had been cast
and counted. He claimed that 932
voters were not qualified as to
residence, for the reason that they
had entered the district and had
voted although they had not been
“for the last four months a resi-
dent of the county . . . in which
he . . . may vote” (as required by
state law). Contestant argued that
the four-month period for resi-
dence began to run on the date
when the voter actually moved
into the district rather than on
the date of the signing of the con-
tract to purchase the house. The
committee found that the board of
election commissioners had relied
on a court case handed down by a
county court within the election
district, which had construed the
term “residence” to begin to run

Ch.9 856

on the date of the contract for
purchase of the home, rather than
on the date the voter moved into
the premises. The committee re-
port could not cite a case:

. . . [W]herein the House had re-
jected votes as illegal for the reason
that the voter had not resided in the
county for the statutory period of time,
although votes have been rejected
where voters voted in the wrong dis-
trict. It is apparently the settled law of
elections that where persons vote with-
out challenge they are presumed to be
entitled to vote and that the election
officers receiving the votes did their
duty properly and honestly. [Citing the
election contest of Finley v. Bisbee (2
Hinds' Precedents §933).]

The committee further found
that no challenges were made
under provisions of New York law
which permitted challenging of
voters at time of registration or of
voting. Contestant’s only efforts to
ascertain discrepancies involved a
recanvass of the vote under the
supervision of the “Mansfield
Committee” referred to above, and
a summary proceeding brought in
state court, both of which had
failed to disclose any irregularities
in the official tabulation, but
which had not passed upon the al-
legations and issues raised in this
contest.

The committee did state that
had it found “the 932 votes ille-
gally cast, the votes presumably
would be deducted proportionally
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from both candidates, according to
the entire vote returned for each.
This is the general rule when it
cannot be ascertained for which
candidate the illegal votes were
cast.”

The contestant further alleged
that 841 voters voted when the
registration books showed only
684 names entered as registered
on election day; 79 names entered
below the red line signifying entry
after the end of registration; 45
names entered without any date;
13 voters having higher numbers
than the highest number certified
for that district; 20 voters having
subdivided registration numbers.
The committee found that as for
the 79 persons whose names were
entered under the red line, it is
presumed that these persons were
properly registered on election day
(rather than on either of two ear-
lier registration days), as per-
mitted by state law. The com-
mittee further found that “in the
absence of fraud, the remaining
charges of irregularities as to reg-
istration and the failure of elec-
tion officials to assign ballot num-
bers to electors will not invalidate
the votes cast.”

Regarding contestant’s allega-
tion that contestee had violated
the Federal and State Corrupt
Practices Acts, the committee
found no evidence that the extra
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editions of “Newsday” which had
been devoted exclusively to the
defeat of the contestant, had been
financed or inspired by conduct of
contestee.

On Mar. 19, 1952, Mr. Burleson
called up House Resolution 580 as
privileged. The House agreed to
the resolution without debate and
by voice vote, as follows:

Resolved, That Ernest Greenwood
was duly elected as Representative
from the First Congressional District of
the State of New York to the Eighty-
second Congress and is entitled to his
seat.

Note: Syllabi for Macy v Green-
wood may be found herein at §7.4
(state court determinations as
controlling); 8§10.16 (violations
and errors by election officials);
811 2 (financing extra editions of
magazines); 827.15 (stipulation by
parties for extension of time);
834.1 (collecting evidence for fu-
ture use); 836.10 (effect of failure
to challenge voter); §37.5 (method
of proportionate deduction).

§ 56.5 Osser v Scott

In the election for United States
Representative from the Third
Congressional District of Pennsyl-
vania, held on Nov. 7, 1950, the
contestee, Hardie Scott, received
68,217 votes to 67,286 votes for
the contestant, Maurice S. Osser,
a plurality of 931 votes. Contest-
ant filed timely notice of his in-
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tention to contest the election,
claiming that “fraud, and irreg-
ularities were committed both be-
fore the election by permitting
persons to register or failing to
cancel the registration for persons
not qualified and on election day
by permitting unregistered per-
sons to vote and through other
irregularities.” Contestant claimed
that such irregularities were
caused by failure of a “Republican
dominated Philadelphia County
Board of Elections” and a simi-
larly constituted registration com-
mission to perform their duties,
i.e., to cancel the registrations of
persons who did not actually re-
side in the precincts involved.
Contestant also complained that
he was unable to secure watchers
and overseers who truly rep-
resented his party and who re-
sided in the districts wherein they
acted.

The contest was presented to
the House on Oct. 10, 1951, on
which date the letter from the
Clerk of the House (@3 transmit-
ting the relevant papers was re-
ferred to the committee and or-
dered printed. Contestant’s testi-
mony enumerated instances
where persons had registered, giv-
ing fictitious addresses as resi-

13. H. Doc. No. 253, 97 ConNG. REc.
12908, 82d Cong. 1st Sess.; H. Jour.
772.
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dences, and against which reg-
istrants contestant had filed
“strike off petitions” (some 2,000
in number). The committee, in its
unanimous report 4 submitted by
Mr. Omar T. Burleson, of Texas,
on Mar. 19, 1952, found that “no
direct testimony was presented to
the committee showing that any
of the persons claimed to have
been illegally registered and to
have voted had been actually in-
terrogated by the contestant or
his counsel.” The committee found
that no evidence had been pre-
sented to show that any of the il-
legal registrants had voted for the
contestee. The committee con-
cluded that the contestant had not
presented sufficient evidence to
impeach the returns, stating in its
report as follows:

[W]here contestant asks the com-
mittee to reject votes for the reason
that they were illegally cast by persons
not residing where they claimed to re-
side, the committee requires such evi-
dence as to leave no doubt.

The committee found that con-
testant had not presented any evi-
dence to establish misconduct on
the part of the election officials.
The committee report cited provi-
sions of state law which estab-
lished district election boards con-

14. H. Rept. No. 1598, 98 CoNG. REc.
2544, 82d Cong. 2d Sess.; H. Jour.
187.
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sisting of three elected members,
two from the majority party in the
district, and which established
registration commissions of equal
party affiliation. The report fur-
ther related that contestant did
not take advantage of a remedy
provided by state law in addition
to the “strike-off petition,” name-
ly, petition by five voters in a dis-
trict to a county court for the ap-
pointment of “overseers” to super-
vise the election officials and to
report to the court. Such overseers
were distinguished from “watch-
ers” appointed by political parties,
who, contestant claimed, were not
“honest-to-goodness Democratic.”

As to contestant’s claim regard-
ing failure of the Democratic
Party to appoint suitable watchers
and to present suitable candidates
for election board member, the
committee would not decide, “the
general maxim (being) that every
official is presumed to do his
duty.”

Accordingly, Mr. Burleson called
up House Resolution 57919 as
privileged on Mar. 19, 1952. Upon
adoption of the resolution without
debate and by voice vote, the
contestee, Mr. Scott, was held en-
titled to his seat. House Resolu-
tion 579 provided that:

Resolved, That Hardie Scott was
duly elected as Representative from

15. 98 ConG. REec. 2517, 82d Cong. 2d
Sess.; H. Jour. 186.
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the Third Congressional District of the
State of Pennsylvania to the Eighty-
second Congress and is entitled to his
seat.

Note: Syllabi for Osser v Scott
may be found herein at §§35.5,
35.6 (burden of showing results of
election would be changed); §36.2
(official returns as presumptively
correct).

8 57. Eighty-fifth Congress,
1957-58

§ 57.1 Carter v LeCompte

Mr. Karl LeCompte was re-
elected as Representative from the
Fourth Congressional District of
lowa at the election held Nov. 6,
1956, having received, according
to the official state canvass,
58,024 votes to 56,406 votes for
Steven V. Carter, a plurality of
1,618 votes. This result was offi-
cially “determined” on Dec. 10,
1956. Contestant personally
served contestee with notice of
contest on Dec. 17, though he had
on Nov. 24 served contestee by
“substituted service” prior to “de-
termination” of the result. The
committee in its majority report
decided that the subsequent per-
sonal service “rendered moot any
qguestion as to sufficiency of the
service contemplated by 2 USC
§201,” and that it was served on
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