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Clerk-hire allowance ..........cccccccovvunneen.
Travel at expense of foreign governments

Acceptance of nonpaid transportation

ADVISORY OPINION NO. 1
(Issued January 26, 1970)

ON THE ROLE OF A MEMBER OF THE
House oF REPRESENTATIVES IN Cowm-
MUNICATING WITH EXECUTIVE AND
INDEPENDENT FEDERAL AGENCIES

Reason for Issuance.—A number of re-
quests have come to the Committee for
its advice in connection with actions a
Member of Congress may properly take
in discharging his representative func-
tion with respect to communications on
constituent matters. This advisory opin-
ion is written to provide some guidelines
in this area in the hope they will be of
assistance to Members.

Background.—The first Article in our
Bill of Rights provides that “Congress
shall make no law . . . abridging the

. right of the people . . . to petition
the Government for a redress of griev-
ances.” The exercise of this Right in-
volves not only petition by groups of citi-
zens with common objectives, but in-
creasingly by individuals with problems
or complaints involving their personal re-
lationships with the Federal Govern-
ment. As the population has grown and
as the Government has enlarged in scope
and complexity, an increasing number of
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citizens find it more difficult to obtain re-
dress by direct communication with ad-
ministrative agencies. As a result. the in-
dividual turns increasingly to his most
proximate connection with his Govern-
ment, his Representative in the Con-
gress, as evidenced by the fact that con-
gressional offices devote more time to
constituent requests than to any other
single duty.

The reasons individuals sometimes fail
to find satisfaction from their petitions
are varied. At the extremes, some griev-
ances are simply imaginary rather than
real, and some with merit are denied for
lack of thorough administrative consider-
ation.

Sheer numbers impose requirements to
standardize responses. Even if mechan-
ical systems function properly and time-
ly, the stereotyped responses they
produce suggest indifference. At best, re-
sponses to grievances in form letters or
by other automated means leave much to
be desired.

Another factor which may lead to peti-
tioner dissatisfaction is the occasional
failure of legislative language, or the ad-
ministrative interpretation of it, to cover
adequately all the merits the legislation
intended. Specific cases arising under
these conditions test the legislation and
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provide a valuable oversight disclosure to
the Congress.

Further, because of the complexity of
our vast Federal structure, often a cit-
izen simply does not know the appro-
priate office to petition.

For these, or similar reasons, it is log-
ical and proper that the petitioner seek
the assistance of his Congressman for an
early and equitable resolution of his
problem.

Representations.—This Committee is of
the opinion that a Member of the House
of Representatives, either on his own ini-
tiative or at the request of a petitioner,
may properly communicate with an Exec-
utive or Independent Agency on any mat-
ter to:

—request information or a status re-

port;

—urge prompt consideration;

—arrange for interviews or appoint-
ments;

—express judgment;

—call for reconsideration of an admin-
istrative response which he believes
is not supported by established law,
Federal regulation or legislative in-
tent;

—perform any other service of a simi-
lar nature in this area compatible
with the criteria hereinafter ex-
pressed in this Advisory Opinion.

Principles To Be Observed.—The over-
all public interest, naturally, is primary
to any individual matter and should be
so considered. There are also other self-
evident standards of official conduct
which Members should uphold with re-
gard to these communications. The Com-
mittee believes the following to be basic:

1. A Member’s responsibility in this
area is to all his constituents equally
and should be pursued with diligence
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irrespective of political or other consid-

erations.

2. Direct or implied suggestion of ei-
ther favoritism or reprisal in advance
of, or subsequent to, action taken by
the agency contacted is unwarranted
abuse of the representative role.

3. A Member should make every ef-
fort to assure that representations
made in his name by any staff em-
ployee conform to his instruction.

Clear Limitations.—Attention is in-
vited to United States Code, Title 18,
Sec. 203(a) which states in part: “Who-
ever . . . directly or indirectly receives or
agrees to receive, or asks, demands, solic-
its, or seeks, any compensation for any
services rendered or to be rendered ei-
ther by himself or another

(1) at a time when he is a Member
of Congress . . .; or

(2) at a time when he is an officer or
employee of the United States in the

. . legislative . . . branch of the gov-
ernment . . .

in relation to any proceeding, application,
request for a ruling or other determina-
tion, contract, claim, controversy, charge,
accusation, arrest, or other particular
matter in which the United States is a
party or has a direct and substantial in-
terest, before any department, agency,
court-martial, officer, or any civil, mili-
tary, or naval commission . . .

Shall be fined not more than $10,000
or imprisoned for not more than two
years or both; and shall be incapable of
holding any office of honor, trust, or prof-
it under the United States.”

The Committee emphasizes that it is
not herein interpreting this statute but
notes that the law does refer to any com-
pensation, directly or indirectly, for serv-
ices by himself or another. In this connec-
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tion, the Committee suggests the need
for caution to prevent the accrual to a
Member of any compensation for any
such services which may be performed by
a law firm in which the Member retains
a residual interest.

It should be noted that the above stat-
ute applies to officers and employees of
the House of Representatives as well as
to Members.

ADVISORY OPINION NO. 2

(Issued July 11, 1973)

ON THE SUBJECT OF A MEMBER'S CLERK
HIRE

Reason for issuance.—A number of re-
quests have come to the Committee for
advice on specific situations which, to
some degree, involve consideration of
whether moneys appropriated for Mem-
bers’ clerk hire are being properly uti-
lized.

A summary of the responses to these
requests forms the basis for this Advi-
sory Opinion which, it is hoped, will pro-
vide some guidelines and assistance to
all Members.

Background.—The  Committee  re-
quested the Congressional Research
Service to examine in depth the full
scope of the laws and the legislative his-
tory surrounding Members’ clerk hire.
The search produced little in the way of
specific parameters in either case law or
congressional intent, concluding that
“. . . no definitive definition was found

. It is out of this absence of other
guidance the Committee feels con-
strained to express its views.

Clerk hire allowance for Representa-
tives was initiated in 1893 (27 Stat. 757).
The law providing it spoke of providing
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clerical assistance to a Representative
“in the discharge of his official and rep-
resentative duties . . .”. The same phra-
seology is used today in each Legislative
Appropriations bill and by the Clerk of
the House in his testimony before the
Subcommittee on Legislative Appropria-
tions. An exact definition of “official and
representative duties” was not found in
the extensive materials researched. Re-
marks concerning various bills, however,
usually refer to “clerical service” or terms
of similar import, thus implying a con-
sistent perception of the term as pay-
ment for personal services.

Summary Opinion.—This Committee
is of the opinion that the funds appro-
priated for Members’ clerk hire should
result only in payment for personal serv-
ices of individuals, in accordance with
the law relating to the employment of
relatives, employed on a regular basis, in
places as provided by law, for the pur-
pose of performing the duties a Member
requires in carrying out his representa-
tional functions.

The Committee emphasizes that this
opinion in no way seeks to encourage the
establishment of uniform job descriptions
or imposition of any rigid work standards
on a Member’s clerical staff. It does sug-
gest, however, that it is improper to levy,
as a condition of employment, any re-
sponsibility on any clerk to incur per-
sonal expenditures for the primary ben-
efit of the Member or of the Member’s
congressional office operations, such as
subscriptions to publications, or purchase
of services, goods or products intended
for other than the clerk's own personal
use.

The opinion clearly would prohibit any
Member from retaining any person from
his clerk hire allowance under either an
express or tacit agreement that the sal-
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ary to be paid him is in lieu of any
present or future indebtedness of the
Member, any portion of which may be al-
locable to goods, products, printing costs,
campaign obligations, or any other non-
representational service.

In a related regard, the Committee
feels a statement it made earlier, in re-
sponding to a complaint, may be of inter-
est. It states: “As to the allegation re-
garding campaign activity by an indi-
vidual on the clerk hire rolls of the
House, it should be noted that, due to
the irregular time frames in which the
Congress operates, it is unrealistic to im-
pose conventional work hours and rules
on congressional employees. At some
times, these employees may work more
than double the usual workweek—at oth-
ers, some less. Thus employees are ex-
pected to fulfill the clerical work the
Member requires during the hours he re-
quires and generally are free at other pe-
riods. If, during the periods he is free, he
voluntarily engages in campaign activity,
there is no bar to this. There will, of
course, be differing views as to whether
the spirit of this principle is violated, but
this Committee expects Members of the
House to abide by the general propo-
sition.”

ADVISORY OPINION NO. 3
(Issued June 26, 1974)

ON THE SUBJECT OF FOREIGN TRAVEL BY
MEMBERS AND EMPLOYEES OF THE
House oOF REPRESENTATIVES AT THE
EXPENSE OF FOREIGN GOVERNMENTS

Reason for Issuance.—The Committee
has received a number of requests from
Members and employees of the House for
guidance and advice regarding accept-
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ance of trips to foreign countries, the ex-
penses of which are borne by the host
country or some agent or instrumentality
of it.

The Committee is advised that similar
inquiries recently have been put to the
Department of State with respect to
other Federal employees.

In order to provide widest possible dis-
semination to views expressed in re-
sponse to the requests, and to coordinate
with statements likely to be forthcoming
from other areas of the Federal govern-
ment in this regard, this general advi-
sory opinion is respectfully offered.

Background.—The United States Con-
stitution, at Article 1, Section 9, Clause
8, holds that:

No Title of Nobility shall be granted by
the United States: And no Person hold-
ing any Office of Profit or Trust under
them, shall without the Consent of the
Congress, accept of any present, Emolu-
ment, Office, or Title, of any kind what-
ever, from any King, Prince, or foreign
State.

This provision, described as stemming
from a “just jealousy of foreign influence
of every sort,” is extremely broad as to
whom it covers, as well as to the “pre-
sents” or “emoluments” it prohibits—
speaking of the latter as of any kind
whatever. (emphasis provided)

It is narrow only in the sense that the
framers, aware that social or diplomatic
protocols could compel some less than ab-
solute observance of a prohibition on the
receipt or exchange of gifts, provided for
specific exceptions with “the consent of
the Congress.”

Congress dealt from time to time with
these exceptions through public and pri-
vate bills addressed to specific situations,
and dealt generally, commencing in 1881,
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with the overall question of management
of foreign gifts.

In 1966 Congress passed the latest and
the existing Public Law 89-673, “an Act
to grant the consent of Congress to the
acceptance of certain gifts and decora-
tions from foreign governments.” That
law is presently codified at Title 5,
United States Code, Section 7342, a copy
of which is attached.

The law is quite explicit in virtually all
particulars, save whether the expense of
a trip paid for by a foreign government is
a “. .. present or thing, other than a
decoration, tendered by or received from
a foreign government; . . .”

It is on this point that this Opinion
lies.

Basis of Authority for Opinion.—Since
this matter impinges equally on all Fed-
eral employees, the Committee sought
advice from the Comptroller General as
legal adviser to the Congress, and from
the Secretary of State as the imple-
menting authority over 5 U.S.C. 7342.

Copies of their official responses are
attached to this Opinion.

Summary Opinion.—It is the opinion
of this Committee, on its own initiative
and with the advice of the Comptroller
General and the Assistant Secretary of
State, that acceptance of travel or living
expenses in specie or in kind by a Mem-
ber or employee of the House of Rep-
resentatives from any foreign govern-
ment, official agent or representative
thereof is not consented to in 5 U.S.C.
7342, and is, therefore, prohibited. This
prohibition applies also to the family and
household of Members and employees of
the House of Representatives.

§ 7342. Receipt and disposition of
foreign gifts and decorations

(a) For the purpose of this section—
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(1) “employee” means—

(A) an employee as defined by sec-
tion 2105 of this title;

(B) an individual employed by, or
occupying an office or position in, the
government of a territory or posses-
sion of the United States or of the
District of Columbia;

(C) a member of a uniformed serv-
ice;

(D) the President;

(E) a Member of Congress as de-
fined by section 2106 of this title;
and

(F) a member of the family and
household of an individual described
in subparagraphs (A)—(E) of this
paragraph;

(2) “foreign government” means a
foreign government and an official
agent, or representative thereof;

(3) “gift” means a present or thing,
other than a decoration, tendered by or
received from a foreign government;
and

(4) “decoration” means an order, de-
vice, medal, badge, insignia, or emblem
tendered by or received from a foreign
government.

(b) An employee may not request or
otherwise encourage the tender of a gift
or decoration.

(c) Congress consents to—

(1) the accepting and retaining by an
employee of a gift of minimal value
tendered or received as a souvenir or
mark of courtesy; and

(2) the accepting by an employee of a
gift of more than minimal value when
it appears that to refuse the gift would
be likely to cause offense or embarrass-
ment or otherwise adversely affect the
foreign relations of the United States.

However, a gift of more than minimal
value is deemed to have been accepted on
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behalf of the United States and shall be
deposited by the donee for use and dis-
posal as the property of the United
States under regulations prescribed
under this section.

(d) Congress consents to the accepting,
retaining, and wearing by an employee of
a decoration tendered in recognition of
active field service in time of combat op-
erations or awarded for other out-
standing or unusually meritorious per-
formance, subject to the approval of the
agency, office or other entity in which
the employee is employed and the con-
currence of the Secretary of State. With-
out this approval and concurrence, the
decoration shall be deposited by the
donee for use and disposal as the prop-
erty of the United States under regula-
tions prescribed under this section.

(e) The President may prescribe regu-
lations to carry out the purpose of this
section. Added Pub. L. 90-83 §1(45)(C),
Sept. 11, 1967, 81 Stat. 208.

DEPARTMENT OF STATE,
Washington, D.C., May 9, 1974.

Hon. MELVIN PRICE,

Chairman, Committee on Standards of
Official Conduct, House of Representa-
tives.

DeEAR MR. CHAIRMAN: | am replying to
your letter of April 17 to Mr. Hampton
Davis, of the Office of the Chief of Pro-
tocol, requesting comment on Congress-
man Kemp’s suggestion that your Com-
mittee issue a briefing paper on the pro-
priety of acceptance by Congressional
Members and staff of trips offered them
at the expense of foreign governments.

Various Federal agencies have put
similar questions to the Department of
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State on a number of occasions in behalf
of their employees who have received but
not yet acted on offers of such trips. It
has been the Department’s consistent po-
sition that the offer of an expenses-paid
trip is an offer of a gift and that, there-
fore, if tendered by a foreign government
or any representative thereof to a Fed-
eral employee, the Foreign Gifts and
Decorations Act of 1966 would require its
refusal. A trip cannot qualify under the
special provision permitting acceptance
of a gift of more than minimal value on
the ground that to refuse it would appear
likely to “cause offense or embarrass-
ment or otherwise adversely affect the
foreign relations of the United States”.
This follows from the requirement that
the donee, being deemed to have accept-
ed such a gift on behalf of the United
States, deposit it for use and disposal as
property of the United States in accord-
ance with the implementing regulations,
since the recipient of a trip could not ful-
fill that requirement.

Precisely because of the impossibility
of surrendering the gift of a trip once it
has been accepted and taken, we believe
it would be highly advisable for your
Committee to issue the briefing paper on
the subject which Congressman Kemp
has suggested. In this connection the
Committee may be interested to know
that the Department is planning a new
informational program designed to im-
prove understanding and compliance
with the Foreign Gifts and Decorations
Act and the implementing regulations.
The program will be aimed not only at
those within the Federal establishment
who might become donees or who may
have responsibility for briefing potential
donees, but also at the foreign govern-
ments that appear to be less than fully
aware of the stringent legal restrictions
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that we operate under in this area. We
shall be happy to see that the Committee
is included in the distribution of the ma-
terial being developed.

I hope that we have been helpful in
this matter and that you will feel free to
call upon us at any time you think we
can be of assistance.

Sincerely yours,

LiNwooD HOLTON,
Assistant Secretary for
Congressional Relations.

COMPTROLLER GENERAL
OF THE UNITED STATES,
Washington, D.C., May 9, 1974.

B-180472.

Hon. MELVIN PRICE,

Chairman, Committee on Standards of
Official Conduct, House of Representa-
tives.

DEAR MR. CHAIRMAN: Your letter of
April 17, 1974, with attachments, re-
guests our comments on the advisability
of issuing a briefing paper on the legal
ramifications of the acceptance by Mem-
bers of Congress, or staff, of trips abroad
that are paid for by foreign governments.

We are not aware of any decision by
any forum as to the legality of such trips.
The question arises because of the prohi-
bition contained in article I, section 9,
clause 8, of the United States Constitu-
tion, which reads as follows:

“No Title of Nobility shall be granted
by the United States: And no Person
holding any Office of Profit or Trust
under them, shall, without the Consent
of the Congress, accept of any present,
Emolument, Office, or Title of any kind
whatever, from any King, Prince, or for-
eign State.”

In connection with this provision, we
have viewed the term “present” as “syn-
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onymous with the term ‘gift’,” denoting
“something voluntarily given, free from
legal compulsion or obligation.” 34 Comp.
Gen. 331, 334 (1955); 37 Comp. Gen. 138,
140 (1957). “Emolument” has been de-
fined as profit, gain, or compensation re-
ceived for services rendered. 49 Comp.
Gen. 819, 820 (1970); B-180472, March
4, 1974. Accordingly, and in view of the
emphatic language of the Constitution
(i.e., present or emolument “of any kind
whatever”), we see no basis whereby
trips paid for by foreign governments
may be accepted by Members of Congress
or members of their staffs without the
consent of the Congress. If payment of
the cost of a trip in a particular case be
considered as an emolument for services
to be rendered acceptance thereof would
be categorically prohibited by the above-
cited constitutional provision unless con-
sented to by the Congress.

If on the other hand the payment of
travel costs in a particular circumstance
constitutes a gift, by enactment of section
7342 of title 5, United States Code, enti-
tled “Receipt and disposition of foreign
gifts and decorations,” the Congress has
given its consent to (quoting the Code
provision in part)—

“(1) the accepting and retaining by
an employee of a gift of minimal value
tendered or received as a souvenir or
mark of courtesy; and

“(2) the accepting by an employee of
a gift of more than minimal value
when it appears that to refuse the gift
would be Jikely to cause offense or em-
barrassment or otherwise adversely af-
fect the foreign relations of the United
States.

“However, a gift of more than mini-
mal value is deemed to have been ac-
cepted on behalf of the United States
and shall be deposited by the donee for
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use and disposal as the property of the

United States under regulations pre-

scribed under this section.”

The term “employee” is defined in sec-
tion 7342 as including members of Con-
gress.

By Executive Order 11320, the Presi-
dent delegated to the Secretary of State
the authority to issue regulations imple-
menting this statute. These regulations
are contained in part 3 of title 22, Code
of Federal Regulations (CFR). A “gift of
minimal value” is defined as “any
present or other thing, other than a deco-
ration, which has a retail value not in
excess of $50 in the United States.” 22
CFR 83.3(e). The statute and regulations
do not specifically cover trips, and the
legislative history of the Foreign Gifts
and Decorations Act of 1966, of which
section 7342 is a part, indicates that the
statute contemplated gifts of tangible
items. In any event, the intent seems
clear that, although a gift of more than
minimal value may be “accepted” in the
limited situations indicated, the value of
such gift is not to inure to the benefit of
the individual recipient. Accordingly, it is
our view that section 7342 would not
permit the acceptance of gifts of trips
abroad by Members of Congress or mem-
bers of their staffs that are paid for by
foreign governments.

We see no objection to the issuance of
a briefing paper, setting forth the above
views of our Office, in order to provide
guidance to Members of the Congress re-
garding this matter.

Sincerely yours,
) R. F. KELLER,
Acting Comptroller General
of the United States.

ADVISORY OPINION NO. 4
(Issued May 14, 1975)

ON THE PROPRIETY OF ACCEPTING CER-
TAIN NON-PAID TRANSPORTATION

DESCHLER’'S PRECEDENTS

Reason for Issuance.—The Committee
has been requested in writing to express
an opinion on the propriety of Members
and staff of the U.S. House of Represent-
atives accepting non-paid transportation
provided under a number of cir-
cumstances. In order that all may be on
notice, the response to that request is
made in this Committee Advisory Opin-
ion.

Background.—It is necessary and de-
sirable that Members and employees of
the U.S. House of Representatives, being
public officials, maintain maximum con-
tact with the public at large to provide
information on the work of the House
and to gain citizen input into the legisla-
tive process. To accomplish this, consid-
erable travel is required. Under some cir-
cumstances, such travel may be appro-
priately provided by other than commer-
cial means. Conversely, in some cir-
cumstances non-paid transportation of-
fers should be declined. It is the intent of
this Advisory Opinion to address both
situations.

The distinction turns on the purpose of
the transportation. At times, it will be
clear that there is a single identifiable
purpose. At other times there may be
more than one purpose involved. The
Committee stresses that the opinions
hereafter stated deal with the principal
purpose for taking the trip, such purpose
to be fairly determined by the person in-
volved, before acceptance of any nonpaid
transportation.

Non-Paid Transportation Offers To Be
Declined.—If the principal purpose of the
trip is political campaign activity, and
the host carrier is one who would be pro-
hibited by law from making a campaign
contribution, such non-paid transpor-
tation would amount to a political con-
tribution in kind, and should not be ac-
cepted.
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If the trip is principally for noncam-
paign purposes, and the person involved
were to request the host carrier to sched-
ule transportation expressly for the con-
venience of the congressional passenger,
such request could be interpreted as
abuse of one’s public position and should
be avoided.

Non-Paid Transportation Offers Which
may be Accepted.—If the purpose of the
trip is principally representational or
even personal, and if the host carrier’s
purpose in scheduling the transportation
is solely for the general benefit of the
host, and the transportation is furnished
on a space-available basis with no addi-
tional costs incurred in providing the ac-
commodation, it would not be improper
to accept such transportation.

If the purpose of the transportation is
to enable the congressional passenger, in
his role as a public official, to be present
at an event for the general benefit of an
audience, the accommodation should be
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construed as accruing to the benefit of
the audience—not the passenger—and it
would not be improper to accept such
transportation.

The above principle can be similarly
applied to situations in which a congres-
sional passenger is transported in con-
nection with the receipt of an hono-
rarium. Under such circumstances, the
transportation may be accepted in lieu of
monetary reimbursement for travel to
which the passenger would otherwise be
entitled.

Congressional officials, like other pub-
lic officials and private persons, are on
occasion invited as guests on scheduled
airlines’ inaugural flights. Specific au-
thority to provide such non-paid trans-
portation is contained in 14 CFR 223.8
and 399.34. Assuming that the condi-
tions of these sections are strictly met,
the Committee finds that there would be
nothing improper in the acceptance of
such inaugural flights.
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