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19. See § 1.46, supra, and 119 CONG.
REC. 3830–51, 93d Cong. 1st Sess.
for a discussion of this resolution.

20. Authority to issue subpenas, origi-
nally granted by S. Res. 60, was but-
tressed and clarified by S. Res. 194,

Truman also stated that he would
be happy to appear and respond
to questions relating to his acts as
a private citizen either before or
after leaving office and unrelated
to his activities as President. The
committee took no further action.

Similarly, Supreme Court Asso-
ciate Justice Tom C. Clark, Attor-
ney General in 1946, refused to
appear on Nov. 13, 1953, as or-
dered by subpena. In a letter to
the Chairman of the Committee
on Un-American Activities, Mr.
Justice Clark cited the importance
of judicial branch independence
and freedom from the strife of
public controversy as reasons for
his refusal to appear. He offered
to consider responding to any
written questions, subject only to
his constitutional duties.

The Governor of South Caro-
lina, James F. Byrnes, Secretary
of State in 1946, refused to appear
before the committee on Nov. 13,
1953, in response to a subpena. In
a telegram to the chairman, Gov-
ernor Byrnes stated that he could
not by appearing admit the com-
mittee’s right to command a Gov-
ernor to leave his state and re-
main in Washington until granted
leave to return. Such authority,
he said, would enable the legisla-
tive branch to paralyze the admin-
istration of affairs of the sovereign
states. He offered to respond to

written questions and invited the
committee or a subcommittee to
meet with him at the State House
in Columbia, S.C. The committee
sent a subcommittee to South
Carolina.

§ 4. Litigation to Enforce a
Subpena; Senate Select
Committee v Nixon

A review of recent litigation to
enforce congressional subpenas
may help reveal the issues in-
volved in reconciling the congres-
sional authority to seek informa-
tion with the Chief Executive’s
claim of right to deny access to in-
formation in some circumstances.

The stage for a historic con-
frontation was set when the Sen-
ate Select Committee on Presi-
dential Campaign Activities, cre-
ated on Feb. 7, 1973, by unani-
mous approval of Senate Resolu-
tion 60,(19) with authority to in-
vestigate and study illegal, im-
proper, or unethical activities in
connection with the 1972 Presi-
dential campaign and to issue
subpenas,(20) discovered that
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which expressed the sense of the
Senate that issuance of a subpena to
the President was authorized by S.
Res. 60, and ratified that issuance.
Furthermore, S. Res. 194 expressed
the sense of the Senate that the se-
lect committee’s initiation and pur-
suit of the lawsuit to compel disclo-
sure of the subpenaed materials did
not require prior approval of the
Senate, and that in seeking this in-
formation which was of vital impor-
tance the select committee furthered
a valid legislative purpose. See 119
CONG. REC. 36094, 36095, 93d Cong.
1st Sess., Nov. 7, 1973.

1. This case, captioned as Senate Select
Committee on Presidential Cam-
paign Activities, suing in its own
name and in the name of the United
States, et al. v Richard M. Nixon, in-
dividually and as President of the
United States, was the subject of
three judicial pronouncements dis-
cussed here, two in the District

Court of the District of Columbia, an
opinion entered by Chief Judge John
J. Sirica and reported at 366 F Supp
51 (Oct. 17, 1973), and an order and
memorandum entered by Judge
Gerhard A. Gesell and reported at
370 F Supp 521 (Feb. 8, 1974); and
one in the Court of Appeals for the
District of Columbia Circuit, an opin-
ion written by Chief Judge David L.
Bazelon for the court sitting en banc
and reported at 498 F2d 725 (May
23 1974).

2. In seeking these civil remedies, the
select committee rejected as ‘‘un-
seemly and inappropriate’’ two tradi-
tional procedures to enforce sub-
penas, a contempt proceeding under
2 USC § 192 and common law pow-
ers permitting the Sergeant at Arms
forcibly to secure attendance of a
subpenaed person. See Senate Select
Committee on Presidential Campaign
Activities, et al. v Nixon, 366 F Supp
51, 54 (D.D.C., Oct. 17, 1973), John
J. Sirica, Chief Judge.

President Nixon had tape re-
corded conversations at the White
House. After failing to obtain cer-
tain information by informal
means, the select committee
issued two subpenas duces tecum,
one for tape recordings of five
meetings between the President
and White House Counsel John
W. Dean III, and another for doc-
uments and materials relating to
alleged criminal acts by a list of
25 persons. When the President
failed to disclose the recordings
and other materials, the select
committee filed a civil actiont (1)

for declaratory judgment, manda-
tory injunction, mandamus, and
summary judgment in the District
Court of the District of Columbia
to enforce its subpenas and com-
pel the President to transmit
these materials to the select com-
mittee.(2)

In an order dated Oct. 17, 1973,
the trial court dismissed the select
committee’s prayer for enforce-
ment of its subpena after deciding
only one of the several issues
raised, that existing statutes did
not grant jurisdiction to decide
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3. Senate Select Committee on Presi-
dential Campaign Activities, et al. v
Nixon, 366 F Supp 51, 61 (D.D.C.)
John J. Sirica Chief Judge.

4. This jurisdictional statute, Pub. L.
No. 93–190 (Dec. 19, 1973), appears
in Senate Select Committee on Presi-
dential Campaign Activities, Presi-
dential Campaign Activities of 1972,
S. Res. 60, appendix to the hearings,
93d Cong. 2d Sess. (1974).

5. See Senate Select Committee on Pres-
idential Campaign Activities, et al. v
Nixon, 370 F Supp 521 (D.D.C., Feb.
8, 1974), Gerhard A. Gesell, District
Judge.

6. 370 F Supp 521, 522 (D.D.C. 1974);
the quoted language was taken from
Nixon v Sirica, 487 F2d 700, 716–
718 (D.C. Cir., 1973), the suit
brought by the Special Prosecutor to
obtain certain evidence from the
President.

such a controversy.(3) To remedy
this inhibition, Congress, at the
instance of the select committee,
expressly conferred special juris-
diction on the District Court of
the District of Columbia to con-
sider civil actions brought by the
select committee to enforce its
subpenas.(4)

After rehearing the case and
considering the contentions of the
parties, the district court (5) made
several findings: first, a con-
troversy between two branches of
government in which one sought
information from the other was
justiciable (appropriate for resolu-
tion by the courts) and was not, as
suggested by the President’s coun-
sel, a nonjusticiable political ques-
tion; second, that in a controversy
of this kind, the court, after deter-
mining justiciability, had a ‘‘duty
to weigh the public interest pro-

tected by the President’s claim of
privilege against the public inter-
est that would be served by disclo-
sure to the Committee in this par-
ticular instance’’; (6) third, that the
select committee failed to dem-
onstrate either a pressing need for
the subpenaed tapes or that fur-
ther public hearings concerning
the tapes would serve the public
interest; fourth, the President’s
claim that the public interest was
best served by a blanket
unreviewable claim of confiden-
tiality over all communications
was rejected; and fifth, that the
pending criminal prosecutions had
to be safeguarded from the preju-
dicial effect which might arise if
the select committee subpenaed
the materials. On the basis of
these holdings, the court declined
to issue an injunction directing
the President to comply with the
subpena requiring information
about the 25 listed individuals,
and instead directed the President
to submit a particularized state-
ment as to selected portions of the
subpenaed tape recordings.

The President refused to submit
such a statement and reasserted
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7. 370 F Supp 521, 524 (D.D.C. 1974).
8. Nixon v Sirica, 487 F2d 700 (D.C.

Cir. 1973) [hereinafter cited as
Nixon].

9. Senate Select Committee on Presi-
dential Campaign Activities, et al. v
Nixon, 498 F2d 725, 730 (D.C. Cir.
1974) [hereinafter cited as Select
Committee]; see also Nixon, at 705,
717, and 718.

10. Select Committee, at 729; see also
Nixon, at 717.

11. Select Committee, at 730; see also
Nixon, at 722.

his generalized claim of privilege
on the grounds of confidentiality
and his duty to prevent the pos-
sibly prejudicial effects on crimi-
nal prosecutions which might re-
sult from disclosure of the mate-
rials to the select committee. The
trial court dismissed the select
committee’s suit to compel disclo-
sure of the tapes.(7)

The select committee did not
contest the decision to quash the
subpena for materials relating to
the 25 named individuals, but ap-
pealed the dismissal of the action
to compel disclosure of the tapes.
The United States Court of Ap-
peals for the District of Columbia
Circuit applying the reasoning it
had used in Nixon v Sirica,(8) in
which the Special Prosecutor was
granted access to certain Presi-
dential tapes for use in grand jury
investigations, rejected the select
committee’s argument that a dis-
trict court, once it had determined
that a generalized claim of privi-
lege failed, lacked authority to
balance public interests. The court
of appeals also rejected the dis-
trict court’s rulings that the Presi-
dent’s generalized claim of privi-
lege failed and that the Chief Ex-
ecutive must submit subpenaed

materials to the court accom-
panied by particularized claims to
be weighed against the public in-
terest.

Restating its belief expressed in
Nixon v Sirica, that Presidential
communications are ‘‘presump-
tively privileged,’’ (9) and that the
privilege is analogous to the privi-
lege ‘‘between a congressman and
his aides under the speech and
debate clause; to that among
judges and their law clerks; and
. . . to that contained in the fifth
exemption to the Freedom of In-
formation Act,’’ (10) the court held
that, ‘‘. . . the presumption that
the public interest favors con-
fidentiality can be defeated only
by a strong showing of need by
another institution of government,
a showing that the responsibilities
of that institution cannot respon-
sibly be fulfilled without access to
records of the President’s delibera-
tions. . . .’’ (11) Such a showing
‘‘turns not on the nature of the
Presidential conduct the subpe-
naed materials might reveal, but
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12. Select Committee, at 731; see also
Nixon, at 717, 718.

13. Select Committee, at 732.
14. Select Committee, at 729, 730; in

Nixon, at 715, the Special Prosecutor
was found to have made a ‘‘uniquely
powerful showing’’ of need for subpe-
naed materials.

15. Select Committee, at 733.

rather on the nature and appro-
priateness of the function in the
performance of which the material
was sought and the degree to
which the material was necessary
to its fulfillment.’’ (12)

The court applied these tests to
the select committee’s functions
and asserted needs. The select
committee maintained that it
needed subpenaed materials to re-
solve conflicts in the voluminous
testimony it had received so that
it could responsibly exercise its
duty to oversee activities and as-
certain malfeasance in the execu-
tive department. Without denying
the congressional role to exercise
a general oversight power or de-
fining the limits of that power, the
court found that the select com-
mittee’s oversight authority was
subordinate to the constitutionally
prescribed method of ascertaining
malfeasance by executive officials,
impeachment. Because the House
Committee on the Judiciary had
commenced an impeachment in-
quiry, the Select Committee’s im-
mediate need for the subpenaed
materials was ‘‘merely cumu-
lative’’ from a congressional per-
spective. The need for the subpe-
naed materials to fulfill its legisla-
tive responsibility, to determine
whether Congress should enact

laws to regulate political activi-
ties, also failed because the court
believed that legislative judg-
ments, unlike grand jury deter-
minations of probable cause, de-
pend more on predicted con-
sequences of proposed legislative
actions and their political accept-
ability than on precise reconstruc-
tion of past events.(13)

The court indicated that the
President’s obligation to respond
to a subpena would not require
him to submit particularized
claims of privilege to the court to
be weighed against the public in-
terest in disclosure unless the se-
lect committee made a ‘‘showing of
the order made by the grand jury’’
in Nixon v Sirica.(14) Applying this
standard, the court concluded that
the need demonstrated by the se-
lect committee in the cir-
cumstances of this case and in
light of the impeachment inves-
tigation by the House Committee
on the Judiciary, was ‘‘too attenu-
ated and too tangential’’ to permit
a judicial judgment that the Presi-
dent was required to comply with
the committee’s subpena.(15)

The court of appeals affirmed
the order dismissing the select
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16. Id.
17. 418 U.S. 683 (1974) [hereinafter

cited as U.S. v Nixon]; Mr. Justice
Rehnquist took no part in the consid-
eration or decision of this case. See
Constitution of the United States of
America: Analysis and Interpreta-
tion, S. Doc. No. 92–82, 92 Cong. 2d
Sess., 1975 Supplement, p. S 20–22,
for a discussion of this decision.

18. U.S. v Nixon, at 712 n. 19.

19. U.S. v Nixon, at 705; the internal
quotes were taken from Marbury v
Madison, 1 Cranch 137 (1803).

20. In a footnote at this point the court
dealt with the Special Prosecutor’s
contention that no constitutional
provision authorized the Executive to
assert privilege by stating that si-
lence of the Constitution is not dis-
positive. To support this position, the
following passage from Marshall v
Gordon, 243 U.S. 521, 537 (1937),
was cited: ‘‘The rule of constitutional

committee’s suit without preju-
dice, although on grounds dif-
ferent from those announced by
the district court.(16)

A review of the Chief Execu-
tive’s refusal to disclose informa-
tion on the basis of privilege
would not be complete without a
discussion of certain aspects of the
8–0 Supreme Court decision in
United States v Nixon,(17) in which
the President was ordered to re-
spond to a subpena issued by the
Special Prosecutor for tape record-
ings by submitting them to the
district court for judicial inspec-
tion. Because the opinion ex-
pressly stated that the court was
‘‘not here concerned with the bal-
ance . . . between the confiden-
tiality interest of the executive
and congressional demands for in-
formation,’’ (18) its holding would
not control a future suit brought
to enforce a congressional sub-
pena. Nonetheless, an analysis of
the court’s reasoning and ap-
proach demonstrates the limits

and foundation of executive privi-
lege, factors which would be in-
volved in such an action. Re-
affirming that ‘‘it is emphatically
the province and duty of the Su-
preme Court to ‘say what the law
is’,’’ (19) the court rejected the
President’s claim of absolute dis-
cretion exclusively to determine
what information may be withheld
under the shield of executive
privilege. However, in one of the
most significant holdings of the
opinion, the court at three points
alluded to a constitutional founda-
tion for a claim of executive privi-
lege based on confidentiality of
Presidential communications:

Whatever the nature of the privilege
of confidentiality of presidential com-
munications in the exercise of Art. III
powers the privilege can be said to de-
rive from the supremacy of each
branch within its own assigned area of
constitutional duties. Certain powers
and privileges flow from the nature of
enumerated powers; (20) the protection

VerDate 18-JUN-99 08:04 Jul 19, 1999 Jkt 010199 PO 00000 Frm 00066 Fmt 8875 Sfmt 8875 E:\RENEE\52093C15.TXT txed02 PsN: txed02



2341

INVESTIGATIONS AND INQUIRIES Ch. 15 § 4

interpretation announced in
McCulloch v Maryland, 4 Wheat.
316, that that which was reasonably
appropriate and relevant to the exer-
cise of a granted power was consid-
ered as accompanying the grant, has
been so universally applied that it
suffices merely to state it.’’ See U.S.
v Nixon, at 705, n. 16.

1. U.S. v Nixon, at 705, 706.
2. Here the Court cited Carl Zeiss

Stiftung v V.E.B. Carl Zeiss, Jena,
40 F.R.D. 318, 325 (DDC 1966),
[aff’d. 384 F2d 979, cert. denied 389
U.S. 952 (1967)]; Nixon v Sirica, 487
F2d 700, 713 (D.C. Cir. 1973); Kaiser
Aluminum and Chem. Corp. v U.S.,
157 F Supp 939 (Ct. Cl. 1958); and
The Federalist No. 64 (S.F. Mittel
ed. 1938). U.S. v Nixon, at 708, n.
17.

3. U.S. v Nixon, at 711.

4. U.S. v Nixon, at 710; the court cited
C. & S. Air Lines v Waterman, 333
U.S. 103, 111 (1948) and U.S. v Rey-
nolds, 345 U.S. 1 (1952), two cases
where the Supreme Court deferred
to Presidential claims of secrecy in
foreign policy and military affairs,
respectively.

of the confidentiality of presidential
communications has similar constitu-
tional underpinnings.(1)

A President and those who assist
him must be free to explore alter-
natives in the process of shaping poli-
cies and making decisions and to do so
in a way many would be unwilling to
express except privately. These are the
considerations justifying a presumptive
privilege for presidential communica-
tions. The privilege is fundamental to
the operation of government and inex-
tricably rooted in the separation of
powers under the Constitution.(2)

Nowhere in the Constitution, as we
have noted earlier, is there any explicit
reference to a privilege of confiden-
tiality, yet to the extent this interest
relates to the effective discharge of a
President’s powers, it is constitu-
tionally based.(3)

The court’s willingness to bal-
ance competing interests depends
on the nature of the claim of exec-
utive privilege. Although it found
that a generalized claim of privi-
lege based on confidentiality must
yield to a need of the Special Pros-
ecutor to obtain information for
use in a pending criminal trial,
the court indicated that it would
not be as willing to balance inter-
ests or reject a claim of executive
privilege based on the President’s
need to protect military, diplo-
matic or sensitive national secu-
rity secrets. ‘‘As to these areas of
Art. II duties the courts have tra-
ditionally shown the utmost def-
erence to presidential responsibil-
ities.’’ (4)

Another factor in the authority
of courts to review claims of exec-
utive privilege is the nature of the
asserted need for information. Be-
cause claims of executive privilege
either on grounds of confiden-
tiality or diplomatic, military, or
national security secrets are con-
stitutionally based, the claim of
need based on the Constitution is
more likely to be reviewed than
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5. U.S. v. Nixon, at 707.

6. U.S. v. Nixon, at 712.
7. U.S. v. Nixon, at 714.
8. 5 USC § 2954; Pub. L. 89-554, Sept.

6, 1966, 80 Stat. 413.
9. 42 USC § 2252; Aug. 1, 1946, c. 724,

§ 202, as added Aug. 30, 1954, c.

one which is not. The fact that the
Special Prosecutor’s claim of need
for information needed in a pend-
ing criminal trial was based on
the fifth amendment guarantee of
due process of law and the sixth
amendment right to be confronted
with witnesses against him and
have compulsory process (sub-
penas) for obtaining witnesses in
his favor was accorded great
weight by the court in balancing
the need for evidence against the
requirement of confidentiality.
Linking these constitutional bases
to the responsibilities of the judi-
cial branch tipped the balance in
favor of requiring the President to
submit subpenaed materials for a
judicial inspection.

The impediment that an absolute,
unqualified privilege would place in
the way of the primary constitutional
duty on the Judicial Branch to do jus-
tice in criminal prosecutions would
plainly conflict with the function of the
courts under Art. III. . . .

To read the Art. II powers of the
President as providing [such] privilege
[on the basis merely of] a generalized
claim of the public interest in confiden-
tiality of nonmilitary and nondiplo-
matic discussions would upset the con-
stitutional balance of ‘‘a workable gov-
ernment’’ and gravely impair the role
of the courts under Art. III.(5)

Additional factors in the deci-
sion were the court’s unwilling-

ness to conclude that advisors
would temper the candor of their
remarks because of the possibility
of occasional disclosure; (6) and its
belief that a judge in chambers
could protect the confidentiality of
Presidential communications con-
sistent with the fair administra-
tion of justice.(7)

§ 5. Legislation to Obtain
Information

Some statutes require agencies
to provide information to selected
committees. An executive agency,
on the request of the Committee
on Government Operations of the
House, or any seven members
thereof, or on request of the Com-
mittee on Government Operations
of the Senate, or any five mem-
bers thereof, is required to submit
any information requested of it re-
lating to any matter within the ju-
risdiction of the committee.(8)

The Atomic Energy Commission
is required to keep the Joint Com-
mittee on Atomic Energy fully and
currently informed with respect to
all commission activities.(9) The
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