




• ATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF J USTICE 

Memorandum 
TO Peter Kreind1er DATE: October 15 , 1974 

SUlI)ECT: Nixon Documents 

Attached are the documents you requested. 

The first indication that Mr. Nixon might be 
suffering a recurrence of phlebitis came in an 
A.P. dispatch the evening of September II, widely 
reprinted in the September 12 editions of local 
papers. The "source" quoted in the dispatch, I was 
informed at the time by an A.P . reporter here in 
Washington, was Edward Cox. David Eisenhower appear­
ed on the Today Show the morning of September 12 and 
also reported the recurrence of phlebitis . Dr. Tkach 
was interviewed on September 13 , reported the presence 
ot a second clot and told the press that Mr . Nixon 
was resisting efforts to get him to go to the hospital. 
Mr. Nixon entered hospital on September 23. 

The Lundgren interview you requested took place on 
September 30 and was reported in October 1 editions. 
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Relative Describes Nixon 
As in Pain and Depressedi 
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NEW YORK DAILY NEWS 

Tha Pain, the Strain 
Nixon Bears It: David 

By PAUL HEALY 
Wuhinetoll, Sept,.11 (New. Buruu)_Richard 

M. Nixon n in some peln lrom pbleblti! but other_ 
wise appears to be bearinl' up llirly well, hi! son_in_ 
law, DI\'id Eisenhower, told The New. tOOay. 

-no. phl,bitb l.o had.. WI ....... to.ot 1b.Io." ..... Ulll&" oDd 
...... pal.., oDd it'. jUt the ..... heth .. (NI ...... tl_ciOJl) r-tl 
...... or ....... w EiMu.o.u said ... a lolfpljom, l:lta-ri_, 

H ... 14 that D.iWr h Dor hb ...u. Juli<r, had _ 1M 
t ......... Prni4n1 iA """t 111.10 ..... llIot hto Imp....; ... t ..... 
~kJn, to aid .. It San Cl ................ , N ... oo .... "b .. rinll 
up p .. tl1 ... Jl." H. oald lhal b •• nd J~U. pl.MId 1<0 1Ir CD' 
to Collfornl. !hi, _kor>d to vi.it h r pa .. n", 

DaY!4 .... wid obolol tOfIOrb that NItoD ..... d~pl1 d .. 
p........d, 100.1 said he .......... bl. to a-. th ..... A _JrObo. of 
th.t N ..... fomil'-doo .... hl 1<0 bo Triolo', hlUloaad. Eohnnl 
C.~Lod th.t A~" f'Hoo loot lLl,hl ..... aid that 
N";.on .... - ... 0 d..-p d.pnsol""H .. hith ..... IIOt lifled hr ,h. 
full pard.n puled IoJ .. II, Pr .. idOl1' Fonl. ...,..,.. 

'AIUIII'" Spirits W.r. WId 
Duld uld that h. 'USllmtdH N;'.D'. IPlriU .... Iltttd 

by tho pardon o..on_nL H . di...,.."tocI the f ........ Pt.ool, :=-: :f~:7::~.~.~t.~"!... tbvo .... __ ?....al 
Da..w _itd .. porto u..t JoJi. tnip, but iI't.,...; ..... with 

Ford ... botbaU of • pardo. fOT be. t.tII ... "h'l co.,pleul, 
ridiClll"""H h, .. id. '"Th ...... ""thin, t. th,t n aU. W,,," 
tH. Ihl Ford. thr .... r fo,lt Ii", ••• ; .... Ih, "';fII.!I .... I t 
hal al"Q'1 bttn 0 ~.1 -...i .... Tho Id ••• f Julio l~ur, 
.... in' It tho .tupid .. t thin, 1' .. evor hurd of In "11il' .. ~ 

H. aid u..t !';'on .... d .. pl, IDlHosted iJI -.. d ...... 
Ill •• lotori .. J ..... rd of Mo loot ....,. bo om... "E • ...., tim • 
• , ha •• toll<td, 1>0 I ........ ted 00_ IOJ>llt flftl. th f.o.mil, OIl 
u.. _k btt"oro th.t .... I,....U ........ ", .. bln, llI.t .... 1eI 1>0 
pnHl"ftd. posolhl, for 0 book,~ D • ..w dId. _ 

1""0 ... bt .. bt.n .. """. th .. N;'on ... ~Id .an .... Okh 
•• 12 ",lllio. t.r hi, '"' .. ,.;". 

n, ra.,ll, ..... 100 ... hG Wkod to tho AP """ .. hi ODt tho 



Doctor Rules Out Nixon Testimony for 1 to ~ Months! 
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mUTEO STA'rI:S DISTRICT COURT 
}"OR THE DISTRICT OF COLUHBIA 

UNITED STATES OF AMERICA 

v. Crim. No. 74-110 

JOHN N . NITCHELL , cr al. 

Defendants. 

HEmr.ANDUH OF THE UNITED STATES 
I N OPPOSITION TO l·iOTIONS TO QUASH 

SUBPOENAS TO RICHARD H . NIXON 

The United States submits this memorandum in opposition 

to the u:otions of Richard H. llixon to quash the subpoenas 

served upon hie by the United States and by Defendant Ehrlich-
y 

moo. 

Mr. Nixon asks this Court to quash the subpoenas issued 

to him on behalf of the United States and Defendant Ehrlichman 

on the grounds "that the physical condition of the witness is 

such that compliance with the subpoenas would be detrimental 
2/ 

to his health and would pose a serious risk to his life."-

1/ The motions to quash are the only matters before the 
Court at this time. Defendants Ehrlichman and Haldeman. in 
their motions for a continuance filed on September 27 and Octo­
ber 9, respectively, claim they are "now entitled to take ;1r. 
Nixon's deposition ." A deposition of a proop(;ctivl'! witness in 
a criminal case pursuant to Rule 15 of the federal Rules of 
Criminal Procedure or pursuant to 18 U.S.C. 3503 only may be 
taken with leave of the Court upon motion of a party. There is 
no such motio;l before the Court. Accordingly, the governI:lcrt 
nt this time does not address the right of defendants to tuke 
Hr. Nixon's deposition, although it does not believe the de­
fendants can I:lake a sufficient showing to warrant this procedure. 

2/ With resjleet to the Ehrliehman subpoena, Ur. Nixon nsserts 
the additio:l.al ground of "executive privilege." It is hir,hly 
doubtful that a former President, in his private capacity, can 
assert this privilege ... 1'I1ch inheres in the goverm:tent, for the bene-

--continued --
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AS we demonstrate below , the showing in support of the motions 

falls far short of the clear and convincing evidence of sub­

stantial risk to I1r. Nixon's health that '\o,'ou1d warrant grant­

ing the relief sought. Accordingly, the Court would be fully 

justified in denying the motions to quash and requiring Mr. 

Nixon to comply with the subpoenas. 

Nevertheless, the government does not object to the Court . 

Out of an abundance of caution, appointing a panel of three 

doctors, with expertise in the area of cardio-vascular disorders, 

to conduct an independent examination to determine whether Mr. 

Nixon in fact will be able to testify without seriously 1m-

pairing his health. Clearly. this panel should be free to 

determine the scope of the examination necessary to permit it 

to give the Court a full and reliable report. In addition, as 

we discuss below in great~r detail, the panel should be free 

to consult with other physicians to determine what precautions 

and arrangements, if any, the Court should adopt to insure that 

Mr. Nixon would not incur undue risk in testifying. 

In this regard, the Special Prosecutor wishes to inform 

the Court that the government will not insist upon Nr. Nixon's 

testimony as part of its direct case. If Mr. Nixon does appear 

" the request of any of 'h, def endan t s , 

'" reserva the right at that time to 

questions regarding the authenticity 

government will offer into evidenea . 

-- continued--
fit of the government. Sec, £.g., 
prrp

C v. United Statcs, 157 F.Supp. 

a.k 

of 

"it 

". government wishes 

",_ Nixon limi ted 

tape recordings the 

l'lC ourt does not have to reach this 
any presumptive privilege for testimony 
to the issues before this Court (the only testimony 
clicited) must yield. See Unitad States v. Nixon , 
94 S.Ct. 3090, 3110 (1974). 

11 The eovernment intends to establish the authenticity of 
the tape recordings without the testimony of ~!r. Nixon nnd will 
submit to the Court a memorandum supporting the government's 
theory. Thus, Hr. Nixon's testimony on this issue would support 
an alternative theory of admissibility. 

• 
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This procedure viII eliminate the need for Mr. Nixon to appear 

on two separate occasions and viII reduce substantially any 

risk to his health . 

ARGUHENT 

It 1s true, of course , that courts have discretion under 

Rule 17(c) of the Federal Rules of Criminal Procedure to quash 

a subpoena when there is a substantial risk of serious impalr-

ment of the witness ' health . At the same time , however , it 

i s central to our system of justice that parties be r;iven the 

"opportunity, not only of testing the recollection and sift­

ing the conscience of a witness , but of compelling him to stand 

face to face with the jury in order that they may look at him, 

and judge by his demeanor upon the stand snd the manner in 

which he gives his testimony whether he is worthy of belief. " 

Barber v. Page , 390 U. S. 719 , 721 (1968), quoting ~~ttox v. 

United States, 156 U.S . 237, 242-43 (1895). Con~equently, the 

public duty of giving testimony in a criminal case before the 

body that must decide the guilt or innocence of the accused 

is one "which every person within the jurisdiction of the 

Govermnent is bound to perform when properly summoned." United 

States v. Bryan, 339 U.S. 323 , 331 (1950). See also Br3nzbur& 

v . United States, 408 U. S. 665 , 688 (1973) ; B13ckmer v. United 

States , 284 U. S. 421 , 438 (1 932); Blair v . United States , 250 

U.S. 273 , 281 (1919) . 

Accordingly , courts must carefully scrutinize each and 

every motion to quash to insure that there is no unwarrsnted 

intrusion on the public ' s right to 3 full and impartial trial 

or on the defendant's constitutional right of confrontation. 

A motion to quash should not be granted unless the court has 

determined that there is a clear and convincing showing the 

f 

r 
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witness would seriously jeopardize his health by testifying 

and that the Court is incapable of instituting arrangements 

appropriate to protect that witness ' health. See generally 

United States v. Singleton , 460 F.2d 1148 , 1150 (2d Cir . 1972), 

~. denied, 410 U.S. 984 (1973); Burton v. United States, 

175 F.Zd 960, 963 (5th Cir. 1949); United States v. Podell, 

369 F. Supp. 151 , 153 (S.D.N.Y.) , writ of mandamus granted on 

other grounds sub nom. United States v. Carter, 493 F.2d 704 

(2d Cir. 1974); United States v. Doran, 328 F. Supp. 1261 , 

1263- 64 (S.D . N. Y. 1971) . 

The showing submitted 

affidavit of his personal 

by Mr. Nixon , based 
4/ 

physician.- docs not 

solely on the 

constitute 

this compelling showing. Indeed, an examination of the papers 
5/ 

indicates that Hr. Nixon objects not to testifying ,- but to 

t raveling to the District of Columbia. Significantly , how­

ever , Dr. Lungren does not conclude that carefully supervised 

t ravel to Hashington would endanger his patient's health or 

would be incompatible with the therapy he has prescribed. 

His affidavit simply states that Hr. Nixon should: (1) wear 

an elastic stocking; (2) take oral medication; (3) avoid "pro­

l onged" periods of sitting , standing or walking which could 

4/ In his motion to quash Defendant Ehrlichman ' s subpoena , 
Mr . NIxon .1Uudes to "the affidavits of the examining physicians. 
Witness ' Motion to Quash Subpoena of Defendant Ehrlichman, at. 5. 
However, the only affidavit of a physician that has been served 
on the government is t.hat of John C. Lungren, M.D. , \~ho st.ates 
that he is "advised" that other physicians concur in this 
recolllJlended therapy. 

5/ There is no suggestion that. the witness is presently so 
debilItated that he is unable to respond to questions. Cf. 

493 F.2d 704 , 707 (2d Cir. 1974YT 
175 F.2d 960. 963 (5th Cir. 1949): 

316 F. SuPp. 1148, 1165-68 (S.D.N.Y. 

~~!:lli;ts[>r:;:~::~~;;:~::~1:~::~~1,~1~4~(~2di;ci:i::':i':)' cert. denied, 403 U.S. 
!'Ir. Nixon nIiiiscIrPOInts to the 

be taken out of court in such a 
way as of his health. " \~itnc.ss· 
I'lotion Ehrlichman , at 5 . 
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result in increased vcinous congestion; (4) avoid "ext.ended" 

trips which require such sitting or create a risk of traumatic 

hemorrhaging; and (5) remain in a "con tro lled environment" 

where periodic blood tests and examinations may be performed. 

Neither the memorandum in support of the motions nor the 

affidavit. indicates that these conditions cannot be met if 

the witness takes appropriate precautions in complying with 

the subpoenas. 

The government, of course, is not qualified to determine 

what precautions would alleviate the concerns expressed by Dr. 

Lungren. But:, it is clear that. Hr. Nixon can continue to wear 

an clastic stocking and take oral medication while in transit 

and in Washington. By having the affected leg elevated, or 

by reclining as necessary, he can avoid prolonged periods of 

sitting, standing or walking, as prescribed. And, by utilizing 

any of the large number of ample medical facilities in the 

metropolitan Washington area, his condition may be monitored 

in accordance with his physician's recommendations. Beyond 

this, the Court may provide appropriate facilities and super­

vise the questioning of Mr. Nixon in a manner consonant with 

his medical needs. See, ~.&., United States v. Doran, supra , 

328 F. Supp. at 1263; United States v. Sweig, supra, 316 F. 

Supp . at 1167-68 (defendant with severe cardiac condition 

brought to trial with "extensive precautions," including fre­

quent and lengthy recesses, facilities for the defendant to 

lie down and rest, and trained nurses on call outside courtroom) . 

Nr. Nixon 's showing also is insufficient because it does 

not rule out the possibility that Mr. Nixon will be able to 

testify in the future . Indeed, a medical report released 

yesterday indicated that Mr. Nixon i s responding well to 

treatment, that his condition has not flared up since he left 

J 
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the hospital, and that there have been no complications. 

(Washington Star News, October 15, 1974, at A-2.) It may be 

that after an additional period of convalescence it will be 

possible to conclude with reasonable certainty that ~!r. Nixon 

will be able to travel safely to Washington to testify before 

the end of the trial. As this Court well knows, the trial or 
this case will take at least two more months, Bnd it would be 

improper to quash the subpoenas unless the Court concluded 

that Hr. Nixon could not: testify at any time during the course 

of the trial. 

Even 1f the showing in support of the motion co quash 

were considerably stronger, the proper course, under the 

circUDstanccs of this case, would be to appoint an independent 

panel of doctors to conduct whatever examination they believe 

is appropriate and to report to the Court on Mr. Nixon's 

health and his physical ability to testify. 

The Court, of course, has the power under Rule 28(a) of 

the Federal Rules of Criminal Procedure to appoint medical 

experts to assist it in matters within its jurisdiction. See 

Advisory Committee Note t o Rule 706, Proposed Rules of Evi­

dence for United States Courts and Magistrates 99 (1972) (the 

"inherent power of a trial judge to appoint an expert of his 

own choosing is virtually unquestioned"). Accordingly , the 

Court of Appeals for this Circuit has held that where the 

competency of a witness is in question, the trial judge may 

appoint a physician to examine the witness to obtain expert 

testimony concerning Lhe degree and effect of the witness ' 

disability. This power "stems from the trial court's inherent 

power to conduct those inquiries necessary to a full and fair 

adjudication." United States v. Benn, If 76 F.2d 1127, 1130 n.12 

J 
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.1 
D.C. GiL 1973). Indeed , the very authorities cited by Mr. 

Nixon support the Court's authority to appoint physicians to 

examine a defendant or witness who pleads he is physically 

unable to appear at trial. Sec United States v. Keegan , 331 

F.2d 257, 263-64 (7th Cit. 1964) (court ordered examination 

and inspection of medical record by Public Health Service 

physicians); see also Natvig v. United States, 236 F.2d 694, 

698 (D. C. Cit. 1956} , cert. denied . 352 U. S. 1014 (1957) (court 

appointed physician to examine witness who had heart attack on 

eve of trial); United States v. Bernstein, 417 F.Zd 6'11 (2d 

Cit. 1969) (affirming denial of continuance where district 

court relied on opinion of court appointed physician instead 

of accepting conclusion of detendants' physicians that appear-

ance at trial would pose "risk to their health and lives" ). 

There arc three reasons Chat make it particularly appro-

priate for the Court to exercise its discretion in this casco 

First, the unprecedented nature of the trial -- its "magnitude 

and seriousness" -- make it essential for the Court to take 

every reasonable step to assure itself that Mr. Nixon in fact 

will be unable to testify before quashing subpoenas directed 

to him . fL United SCates v. Doran, supra, 328 F. Supp. at 1263. 

Second, Mr. Nixon is not a neutral or detached witness. 

lie has been formally accused of participating in the conspiracy 

for which defendants arc standing trial, and it would be only 

natural for him to seek to avoid an obligation to testify. 

Thus, the Court should be hesitant to rely solely on Nr. Nixon's 

supporting papers. 

6/ 
trist-to 
mentally 

Bcnn was concerned with the appointment of a psychia­
ara-the trial court in ruling on the competency of a 
retarded complaining witness. 

J 
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Although the government has no reason [0 question the 

integrity of Dr. Lungren, the Court cannot ignore the fact 

that he has attended Mr. Nixon as his physician since 1952 . 

Any loyalties that have developed during this association of 

more than 20 years might unintentionally color Dr. Lungren ' s 

advice. Indeed, it is clear that Dr. LUngren was focusing on 

Mr. Nixon's exposure to subpoenas when he conducted his tests 

and acted as an advocate in public reports which were struc­

tured [0 be favorable to Mr. Nixon's legal position . II 

Finally, in addition to providing an impartial, up - to-

date evaluation oC tlr. Nixon's medical condition, an independent 

panel of doctors would be able to consult with the Court on 

Lhe appropriate sa.fcguards and procedures for minimizing the 

risks, if any, that would be occasioned by Nr. Nixon traveling 

to Washington for the purpose of testifying. Only with this 

advice can the Court finally determine whether ~!r. Nixon is 

in fact able to testify . 

CONCLUSION 

For the reasons stated above , the motions to quash should 

be denied without prejudice , and the Court should appoint an 

indepcndent panel of doctors to examine ~lr . Nixon to deter­

mille whether, under appropriate conditions , Mr. Nixon will be 

able to testify at any time during the trial of this case. 

1/ In a news conference on September 30, 1914, he 
stntea that Mr. Nixon would not be ,1ble to tcstify, but might 
be able to eive 1I "written deposition ." (New York Times, 
October 1, 1974, at lB.) 
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COU"~~l~~~f.!~~~~ Prosecutor 

~~c -~£ ~£~~I..!-
Assistant Special Prosecutor 

A . [ant Special Prosecutor 

GE~~r;l~ Frm~i-ct-
Assistant Special Prosecutor 

Assistant Special Prosecutor 

Attorneys for the United States 

Watergate Special Prosecution Force 
1425 K Street, N. W. 
Washington, D. C. 20005 

Datcd, October 16, 1974. 

Of Counsel, 

Gerald Goldman 
Peter F. Ricnt 
Lawrence las on 

--~.~ 



CHARL.E$ A . HUFNAGEL, M.D. 
CH ... ''' ..... ,.. . D I: .. .. " .... [NT 0 .. $ UII G ERY 

SUAGIlO,."N·CHIE .. 

GEOJlGETOWN UNIVERSITY HOSPITAL 
3800 RESERVOJR ROAD. N.W. 

WASI-4INGTON. D.C. 20007 

29 November 1974 

The Honorable John J. Sirica 
Judge, United States District Court 
United States District Court 
Washington, D.C . 

Dear Judge Sirica : 

The report of the medical panel is submitted W.Lth this letter . All mem­
bers were In agreement with the opinions it cpntains. The dates stipu­
lated are the expression of our judgement at the present time and are 
subject to modification by unknown future medical developrrents. 

If required by the court the panel can submit the medical reasons and 
data upon which it based its report. This would involve specific in­
formation regarding his condition, which we have been instructed is 
confidential. 

I would be pleased to meet with you to discuss the reasons for the 
opinions expressed by the panel, if you wish. 

CAH/dg 

Sincerely yours, 

Charles A. Hufna 
Chairman, Medi 

. D. 
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TO: The Honorable John J. Sirica , U. S . District Judge 

FROM: Medical Panel--Gharles A. Hufnagel, M .O., Chairman; 
RichardS . Ross , M.D. and JohnA. Splttell, Jr., M.D . 

SUBJECT: The Physical Condition of Mr. Richard M. Nixon 

On November 25" 1974, we visited the Long Beach Memorial 

Hospital where we interviewed Doctor Eldon Hickman and reviewed the 

medical records. x-rays. special studies and laboratory data of Mr . 

Richard M. Nixon . Subsequently, we examined Mr . Nixon at his home 

on the same date. The examination of Mr. Nixon was carried out with 

his consent and cooperation. On the basis of the above, we submit the 

following opinions in response to the questions posed in the court order 

filed on November 13. 1974: 

U) Mr" Nixon 1s not presently able to travel to Washington, 

D. C. to t estify . 

(2) It is difficult to predict with accuracy when such a trip to 

Washington, D . C. might be accomplished without excessive risk. If re-

covery proceeds at the anticipated rate, and there are no further com plica-

tions, we would estimate that such a trip should be possible by February 

16,1975. 

(3) Mr. Nixon is not presently able to appear and testify at 

a site near his home. 

(4) If his recovery proceeds at the anticipated rate, and there 

are no fmher complications, we would estimate that he should be able 



page two 26 November 1974 The Honorable John r. Sirica 

to testify at a court room near hi s home by February 2.1975. 

(5) Mr. Nixon is not presently able to be deposed by the 

parties in this case. 

(6) If recovery proceeds at the anticipated rate , and there are 

no further complications, we would estimate that he should be able to 

give a depositiol'). in his home by January 6,1975. 

(7) If a deposition is to be taken as described in response 

to (6) above, we suggest it be obtained in no more than two daily sessions 

of no longer than one ho~ each. There should be adequate opportunity 

for rest behveen sessions. A physician should be in attendance to moni­

tor Mr. Nixon ' s condition during the taking of the deposition. 

26 November 1974 

CAH/dg 

Respectfully submitted , 

(Handwritten copy signed by each member of medical panel attached) 
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Ur-." ITED STATf.S GOVERNMEKT DEPARTMENT OF J USTICE 

Memorandum 
TO Peter M. Kreindler DATE: 30 Nov . 1974 

Counsel to the Special Prosecutor 

FROM : David Kaye 

SUBJECT: Cont inuance to Obtain Testimony of a Sick Witness 

I have spent some hours locating cases discussing the 

showing a defendant must make to obtain a continuance 
1/ 

because of the illness of a wltness. - I have concluded 

t hat although a lesser standard 1s usually employed , there 

1s some support for the position that the defendant must 

submit an affidavit showing that the testimony \'Iould be 

favorable to the defense and that the witness will proaably 

be available 1n a reasonable time. 

Generally, if a continuance 1s sought for the purpose 

of securing the attendance of witnesses , "it must be shown 

who they are, what their testimony will be, that it will be 

r elevant under the issues in the case and competent, that 

1. In none of these cases 
jury present . 

factor of a sequestered 

DOJ-1971-()4 

• 

J 
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t he witness can probably be obtained if the continuance 1s 

granted , and that due diligence has been used to obtain - . their attendance for trial as set." Neufleld v. United 

States, 118 F.2d 375, 380 (D .C.C ir . 1941), cert. denied, 

315 u.s. 798 . 

Numerous cases emphasize the elements of probable 

availability and the expected nature of the testimony . 

Thus, in Eastman v. United States, 153 F . 2d 80 , 84- 85 

(8th Cir. 1946) , cert. den1ed , 328 U.S. 852, the court of 

appeals saw no error 1n the denial of a continuance to 

obtain the deposition of a witness in the Armed Forces 

stat ioned 1n Europe where "the motion did not show definitely 

that t he testimony woul d be available at the next term" 

and it was "difficult to discern what value the testimony 

of the absent witness could have been to defendants ." See 

also Dearinger v. United States, 468 F . 2d 1032 (9th Cir . 

1972) , where a similar r esult was reached, in part , due to 

the existence of "some doubt as t he ultimate availability 

of [the] witnesses," id. at 1035. 

In particular, the simple fact that the expected, testimony 

would be highly material is not enought to compel a continuance. 

In United States v. Lustig, 163 F . 2d 85 , 89 (2d Cir . ), cert. 

denied , 332 U.S. 775 (1947 ), the court of appeals held that 

~~e lower court cn~~ectly exercised its discretion in d~ny1n~ 

, 
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a defense motion for a continuance made on the ground that 

a defense witness had suffered a coronary thrombosis 1n 

view of the fact that the tes timony, n!f ever obtalnable~ 

would only have been cumulative to that of [the defendants] ." 

See also United States v . Reed , 476 F.2d 1145. 1147 n.1 

(D.C .Cir. 1973); Jackson v. United States , 330 F.2d 445 (5th 

Clr .1964), cert . denied, 379 u.s. 821 (affirming denials of 

cont i nuances to allow the defense to present cumulative 

testimony) . Even if the sick witness is alleged by the 

goverp~ent to have partiCipated 1n the crime and 1s conceded 

to have "oaterlal information ," a one-week continuance 1s not 

~equlred if counsel only advises the court generally that tne 

',;ltness 1 testimony is important to "the whole truth" but does 

not specify the testimony to be elicited . Payton v . United 

States~ 222 F . 2d 794~ 796 (D.C.Cir. 1955). See also ~ v . 

United States , 210 F.2d 473 (5th Cir . 1954) (defense must 

allege what the absent witness would testify to if present) . 

The defense, in short, must do more than show materiality . 

It must identify "substantial favoring evidence," United States 

v. HarriS, 436 F.2d 775, 7~7 (9th Cir. 1970), and it should 

make this showing by way of affidavit . United States v. Trenary. 

473 F.2d 680, 682 (9th Cir. 1973) . 

: 

• 

• 



• 

--

UNITED s'rATES 

v . 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COUJMBIA 

Plaintiff 

Criminal NO . 74 - 110 

JOHN MITCHELL . et al . 

Dcfendant 

roTtON TO QUASH SUBPOENA. 

Richard ~I . Nixon . through his undecsigned counsel , 

respectfully moves purs uant to Rule 17 , Federal Rules of Crimi­

" I' 
)i 

, 

nol Procedure, to quash a certain subpoena to testify and pro-

duce documents or materials in this proceeding . The Bubpoena, 

issued upon the application of defendant John D. Ehrlichman 

o n September 4 . 1974 . and served upon the witness on September 

,, 19 . 1974 , com.mands him to appear to testify and proouce certain 

documents and materials in this case in Washington, D . C ., on 

I September 30, 1974 . 

II 
On September 20 , 1974 , the date for compli-

ance with the subpoena as served was suspended by the court 
i: 

pending the filing of these papers . A copy of the subpoena 

II is attached hereto as Exhibit 1\ . 

The groundB fo r thiB motion , which are more fully 

discussed below , are as follows: 

1. The phys ical condition of the witness at this 

time is such that compliance with the subpoena would be detri-

mental to hiB health and would seriously increase the risk of 



L 
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I, 
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II 
II permanent injuJ::y or incapacitation . 

, . Both the docum~nta ~nd materials demanded , and Ii ,I the subject matter of the testimony sought , arc privileged 

I! 
I 
II 

II 
:1 

'I 

as confidential Presidential communications, and are subject 

to compelled disclosure under subpoena in a criminal case 

only upon a specific showing of necessity for tho testimony 

or the materials. Such a shOl1ing has not been made . 

3 . The ~ ~portion of the subpoena is un-

reasonable and oppressive in that it lacks the specificity 

required to determine whether the materials sought are re10-

vant and admissible as evidence . 

ARGUHENT 

Com"liance \'ith The Subpoena \.ou1d Pose 
A Serious Risk of Permanent Injury to 
The Health of the Witness. 

Based on the affidavit of John C. Lungren , M. D. 
11 

and on the information and belief of counsel , the facts as to 

Mr . Nixon's current physical condition and prognosis are as 

follows : 

Mr . Nixon has suffered since the mid-1960's from re-

,I current phlebitis or inflammation of the blood veins . 
d 

phlebitis 

I 
is often accompanied by blood clotting , a serious condition 

1/ The Affidavit of Dr . Lungren has not yet been received by 
counsel . It has , however , been read over the tolophone , and 
the Affidavit of lIerbert J . Miller , Jr ., attached hereto as 
Exhibit B, sets forth its contents. The Lungren Affidavit wil l 

II be fil(!d as soon as it is received by counsel. 

" 
" 
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Ii which thrc~tcns the life of those if afflicts . Should emboli 

(clots) formed in the veins become detached and reach the lungs , 

;1 permanent damage or death may result. 

i! During the week ending September 13 . 1974 , Mr . Nixon 

:11 was examined by Dr. John Lungren at Palm Springs , California 

I
I and by Dr. Walter Tkach in San Clemen to , California . Both 

.1 found a worsoning of the phlebitis condition, this time af-

i: 
II 
'I 

I 
Ii , 

fecting the upper loft leg , and recommended hospitalization for 

diagnostic tests and treatment . Mr. Nixon entered Long Beach 

Memorial Medical Conter in Long Beach , California , on September 

23. and has remained there through this date . 

At the t~e of his admission to the hospital . it was 

believed that the diagnostic tests would be completed and 

available on September 30 or October 1 , and counsel so reported 

to this Court at a conference on September 27. However , in 

tests performed after Mr . Nixon's admission to the hospital, 

an embolus was discovered in tho right mid lung l ateral surface , 

and further tests were discontinued to permit treataent of this 

potentially extremely dangerous condition . The embolus in the 

lung is responding to treatment , and the tests originally plan-

11 ned have been resumed . Counsel are now informed by the attend-

I 
Ii 

ing physician that the tests are expected to be completed on 

Friday , October 4, 1974 , and the results and analysis wil l be 

available to counsel by approximately the middle of the week 

of October 7. 

" 

" 

, 
, 

;1 
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" Assuming that further complications do not occur. 

!i , Mr. Nixon will be released from the hospital on October 4 

Ii II or 5, and will be placed on ambulatory prophylactic anticoag_ 

Ii 
11 
" Ii 
I' 
II 
!I 
:1 I, 
:! 
Ii 

il 

I 
Ii 
I 

I 

!, 

ulant therapy for a period of approximately three to six months , 

depending on his response to such therapy. The therapy includes 

oral medication, frequent testing. and restricted phyaical 

activity, and requires that ~~ . Nixon refrain from travel . 

Counsel expect to have more complete information on 

/>Ir. Nixon's condition after the test results have been obtained 

and analyzed, and if requested, we will make a further report 

to the court at that time. lIowever , even on the basis of the 

information obtainable at this time , it is clear Hr. Nixon 

cannot comply with the subpoena in the immediate future with-

out impairing his physical condition and creating a potentially 

very serious risk to his health. 

In determining whe ther to require attendance of a 

witness pursuant to subpoena , ~the Court must be assured that 

the physical and menta l health of the witness will not be 

damaged , impaired or in any way harmed in any significant way . " 

In re Loughran , 276 F. Supp. 393 , 430 (C . D. Cal. 1967) . The 

II fact of a physical disorder ~making trial excessively painful 

I 
or risky" to the defendant's health , united States v. ~, 

328 F. Supp . 1261, 1262 (S.D. N.Y. 1971): see United States 

I, 
'I h 
I ,I 

: 
F d 
" II 

v. Keegan, 331 F.2d 257, 263-264 17th Cir. 1964), constitutes 
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a ground for precluding trial altogether . Where merely fore-

going the testimony of a witness is at stake, rather than 

forego ing trial altogether, the risk to the individual's 

health should be given the weightiest consideration by the 

trial court. At the very least, where the witness's testimony 

is shown to be necessary , courts have granted a continuance of 

trial to permit the witness to recover from hie illness, or 

ordered that the testimony be taken out of court in such a wey 

as not to risk impairment of his health. See Burton v . United 

States , 175 F.2C1 960, 963-964 (5th Cir. 1949); Newton v . United 

States , 162 F.2d 795 , 797 (4th Cir. 1947); United States v . 

PodelL. 369 F. Supp . 151 (S.D. N.Y . 1974) . 

At the present time , based on the affidavits of the 

examining physicians , we submit it is clear that requiring 

~~ . Nixon's attendance pursuant to the subpoena would pose 

serious riSKS to his health. In addition , Mr . Nixon plainly 

is unable to perform the review of his Presidential materials 

which are presently and will for some time remain in Washing_ 

ton, D. C. __ necessary to comply with the ~ ~ portion 

I of the subpoena. For these reasons , the subpoena should be 
I 

quashed . I 
! 

I 
B The Materials and Testimony Sought Are 

I 
. Privileged Presidential Communications 

!! the SUb;::a~::r:::: ::u::: ::s:::o::c::e::::l:o:::::t o:y 

Ii 
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y 
Mr . Nixon' s appearance , relate exclusively to co~unications 

between the President and his aides. Such communications arc , ,. 
it ~presumptively privileged," and their disclosure may be com-

ii 

I 

pelled only upon a ~demonstrated. specific need for evidence 

in a pending criminal trial . " United Stntes v . Nixon , 

u.s. 94 S. ct . 3090 , 3110 (1974) . In that case, the 

il Supreme Court held that once a claim of privilege had been 

Ii 

il 
Ii 

I 
I 

II 
11 
Ii 
II 
!I II 
I 

I 
il 
:! 
Ii 

made , it was the "duty of the District court to treat the 

subpoenaed material as presumptively privileged and to require 

the Special Prosecutor to demonstrate that the presidential 

material was 'essential to the justice of the [pending criminal} 

case.' " 'd . 
In sharp contrast to the specific identification of 

conversations subpoenaed by the Special Prosecutor and the 

showing of relevance and admissibility made by him as to each , 

see id . at 3103- 3104. the present subpoena is so broad and 

unspecific as to make impossible any intelligent judgment as 

to exactly what is desired , much 1e85 as to whether the need 

for any particular materials is sufficient to overcome the 

privilege . Mr. Nixon has no desire to withhold materials 

legitimately necessary to Mr . Ehrlichman's defense. But as the 

:1 I, ' 'y>i---'wOe;-O,~o;c;o;.:nCi:.O.:-;t'hC,a"t,"",u~n;t"il the subject matter of the antici-
:1 pated questioning is known . it is impossible to judge whether 
11 the pdviloqe is applicable. we suggest that it would be 
l' appropriate to require at least a proffer from Mr . Ehrlichman 
II of the subjects upon which he would examine Mr . Nixon so that 
:' an informed decision on privilege may be made . Cf. capitol 

Vend in Co . v . ~. 36 F . R.D. 45. 46 (D.D.C . 1964) . 
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" 
, 
I. Supreme court recognized , it is "necessat"y in tho public intcrcs 

II to afford presidential confidentiali ty the greatest protection 

consistent with the fair administration of justice." .!!!. at 

3111. To do 80 requires a continuing insistence that a pre-

liminary showing of necessity be made in each case . Such a 

showing has not and cannot be made as to the present subpoena , 

and for that reason i t should be quashed . 

The Duces Tec um Portion o f t he Subpoen;J. 
and Fail~ to Comoly 

The ~ tecu~ portion of the subpoena requires the 

witness to bring with him "all documen ts , books , records , tape 

recordings. writings, drawings, graphs , charts , photographs, 

, phono records , and other intangible matters which refer to or 

'I I. relate to the concealment or cover-up of the break-in into 

I' 
Democratic National Ileadquarters and the i nvolvement as to 

the same by agents or employees of The White House or the Com-

mittee for the Re-election of the President.~ This blanket 

I! Clescription does not comply .... ith the requirement of Rule 17(0) 

11 Federal Rules of Criminal Procedure , that the materials sought 

I, 
; be "designated . " The words " which refer to or relate to the 

concealment or c:overup" are not SUfficient "to apprise a man 

of ordinary intell igence what documents are required" or to 

enable the court "to ascertain whother the requested documents 

I have been proouc:cd." 8 Wright (" ~lillcr , Federal Practice and 

J 
II 
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Procedure 12211. p. 631 (1970); see Seuden v. Bo~ton Insurance 

f Co . • 34 F.R.D. 463 , 466 {D. Del. 1964} . Read broadly . the 

II 
!I 
'I II 
II 
'I I, 
il 

demand would seem to require any document or tape in which 

any reference is made to the investigations of the Watergate 

affair from June 1972 to the present timc ; and while the 

documents conceivably relevant to the issues in this case ara 

surely only a small fraction of such materials , the witness 

I' Ii has no way of determining which are or are not demanded by 

the subpoena. 

Furthermore , to requiro a search of all Presidential 

I materials produced since the date of the watergate break-in 

II to select materials covered by the subpoena would impose an 

unreasonable burden on the witness . without any specification 

of particular conversations or documents , a complete search of 

ness where it is within the power of the demanding party to 

more particularly describe the materials felt to be relevant to 

the case . See Flichinger v . Aetna casualty & Surety Co •• 37 

F.R.D. 533 . 535 (W . O. pa . 1965); Rosee v . Board of Trade of the 

II City of Chicago , 36 F . R. D. 684 , 691 (N . D. Ill . 1965) . 

,I overbreadth and lack of specificity in this subpoena is even 

The 

II 
:1 

more egregious than the one involved i n Shel t on v . United States 

131 U. S . App . D. t:" . 315 , 326 , 404 F. 20 1292 , 1303 (1968) , ~. 

denico , 393 U.S. 1024 (1969) . where the Court of Appea ls 

" 
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II 
11 affirmed this court ' s quashing of a criminal defendant's 
I, 
II subpoena as "unreasonable and oppressive" when it demanded 

I
I 

of a House subcommittee chairman "all information concern i ng 

I the Klan in his possession , custody . control , or maintained 

I I by or available to him or obtained by him prior to or during" 

Ii 
il 
I 

an i n vestigation . See also . ~. Margo!es v . United States , 

402 F . 2d 450 , 451-52 (7th Cir . 1968) (upholding quashing , on 

ground of excessive breadth . of criminal defendant's subpoena 

for all electronic eavesdropping equipment logs for city FBI 

office cover i ng period of year and a half) . 

CONCLUSION 

II For the reasons stated herein , the subpoena shou l d b e 

II qu.,hed 

il 
I 
II 
I , 

'i 

II 

Respectfu l ly submitted , 

Miller , cassidy . Lar r oca & Lewin 
1320 19th Street , N. \~ ., Suite 500 
washington , D. C . 20036 
202/293- 6 400 

Attor neys for Richard ~L Nixon 


