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(Aug. 22, 1940, ch. 686, title I, §59, as added Pub.
L. 96477, title I, §105, Oct. 21, 1980, 94 Stat. 2285.)

§80a-59. Functions and activities of business de-
velopment companies

Notwithstanding the exemption set forth in
section 80a-6(f) of this title, section 80a-12 of
this title shall apply to a business development
company to the same extent as if it were a reg-
istered closed-end investment company, except
that the Commission shall not prescribe any
rule, regulation, or order pursuant to section
80a—12(a)(1) of this title governing the circum-
stances in which a business development com-
pany may borrow from a bank in order to pur-
chase any security.

(Aug. 22, 1940, ch. 686, title I, §60, as added Pub.
L. 96477, title I, §105, Oct. 21, 1980, 94 Stat. 2285.)

§ 80a-60. Capital structure

(a) Exceptions for business development com-
pany

Notwithstanding the exemption set forth in
section 80a—6(f) of this title, section 80a-18 of
this title shall apply to a business development
company to the same extent as if it were a reg-
istered closed-end investment company, except
as follows:

(1) The asset coverage requirements of sec-
tion 80a-18(a)(1)(A) and (B) of this title appli-
cable to business development companies shall
be 200 per centum.

(2) Notwithstanding section 80a-18(c) of this
title, a business development company may
issue more than one class of senior security
representing indebtedness.

(3) Notwithstanding section 80a-18(d) of this
title—

(A) a business development company may
issue warrants, options, or rights to sub-
scribe or convert to voting securities of such
company, accompanied by securities, if—

(i) such warrants, options, or rights ex-
pire by their terms within ten years;

(ii) such warrants, options, or rights are
not separately transferable unless no class
of such warrants, options, or rights and
the securities accompanying them has
been publicly distributed;

(iii) the exercise or conversion price is
not less than the current market value at
the date of issuance, or if no such market
value exists, the current net asset value of
such voting securities; and

(iv) the proposal to issue such securities
is authorized by the shareholders or part-
ners of such business development com-
pany, and such issuance is approved by the
required majority (as defined in section
80a-56(0) of this title) of the directors of or
general partners in such company on the
basis that such issuance is in the best in-
terests of such company and its sharehold-
ers or partners;

(B) a business development company may
issue, to its directors, officers, employees,
and general partners, warrants, options, and
rights to purchase voting securities of such
company pursuant to an executive com-
pensation plan, if—
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(i)(I) in the case of warrants, options, or
rights issued to any officer or employee of
such business development company (in-
cluding any officer or employee who is also
a director of such company), such securi-
ties satisfy the conditions in clauses (i),
(iii), and (iv) of subparagraph (A); or (IT) in
the case of warrants, options, or rights is-
sued to any director of such business de-
velopment company who is not also an of-
ficer or employee of such company, or to
any general partner in such company, the
proposal to issue such securities satisfies
the conditions in clauses (i) and (iii) of
subparagraph (A), is authorized by the
shareholders or partners of such company,
and is approved by order of the Commis-
sion, upon application, on the basis that
the terms of the proposal are fair and rea-
sonable and do not involve overreaching of
such company or its shareholders or part-
ners;

(ii) such securities are not transferable
except for disposition by gift, will, or in-
testacy;

(iii) no investment adviser of such busi-
ness development company receives any
compensation described in paragraph (1) of
section 80b-51 of this title, except to the
extent permitted by clause (A) or (B) of
that section; and

(iv) such business development company
does not have a profit-sharing plan de-
scribed in section 80a-56(n) of this title;
and

(C) a business development company may
issue warrants, options, or rights to sub-
scribe to, convert to, or purchase voting se-
curities not accompanied by securities, if—

(i) such warrants, options, or rights sat-
isfy the conditions in clauses (i) and (iii) of
subparagraph (A); and

(ii) the proposal to issue such warrants,
options, or rights is authorized by the
shareholders or partners of such business
development company, and such issuance
is approved by the required majority (as
defined in section 80a-56(0) of this title) of
the directors of or general partners in such
company on the basis that such issuance is
in the best interests of the company and
its shareholders or partners.

Notwithstanding this paragraph, the amount
of voting securities that would result from the
exercise of all outstanding warrants, options,
and rights at the time of issuance shall not ex-
ceed 25 per centum of the outstanding voting
securities of the business development com-
pany, except that if the amount of voting se-
curities that would result from the exercise of
all outstanding warrants, options, and rights
issued to such company’s directors, officers,
employees, and general partners pursuant to
any executive compensation plan meeting the
requirements of subparagraph (B) of this para-
graph would exceed 15 per centum of the out-
standing voting securities of such company,
then the total amount of voting securities

1See References in Text note below.
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