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or general partners in such business develop-
ment company have determined that any
such sale would be in the best interests of
such company and its shareholders or part-
ners; and

(C) a required majority (as defined in sec-
tion 80a-56(0) of this title) of the directors of
or general partners in such business develop-
ment company, in consultation with the un-
derwriter or underwriters of the offering if it
is to be underwritten, have determined in
good faith, and as of a time immediately
prior to the first solicitation by or on behalf
of such company of firm commitments to
purchase such securities or immediately
prior to the issuance of such securities, that
the price at which such securities are to be
sold is not less than a price which closely ap-
proximates the market value of those securi-
ties, less any distributing commission or dis-
count.

(3) A business development company may
sell any common stock of which it is the is-
suer at a price below the current net asset
value of such stock upon the exercise of any
warrant, option, or right issued in accordance
with section 80a—60(a)(3) of this title.

(Aug. 22, 1940, ch. 686, title I, §63, as added Pub.
L. 96477, title I, §105, Oct. 21, 1980, 94 Stat. 2288.)

§80a-63. Accounts and records
(a) Exception for business development company

Notwithstanding the exemption set forth in
section 80a—6(f) of this title, section 80a-30 of
this title shall apply to a business development
company to the same extent as if it were a reg-
istered closed-end investment company, except
that the reference to the financial statements
required to be filed pursuant to section 80a-29 of
this title shall be construed to refer to the fi-
nancial statements required to be filed by such
business development company pursuant to sec-
tion 78m of this title.

(b) Risk factors statement; availability

(1) In addition to the requirements of sub-
section (a) of this section, a business develop-
ment company shall file with the Commission
and supply annually to its shareholders a writ-
ten statement, in such form and manner as the
Commission may, by rule, prescribe, describing
the risk factors involved in an investment in the
securities of a business development company
due to the nature of such company’s investment
portfolio and capital structure, and shall supply
copies of such statement to any registered
broker or dealer upon request.

(2) If the Commission finds it is necessary or
appropriate in the public interest and consistent
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter, the Commission may
also require, by rule, any person who, acting as
principal or agent, sells a security of a business
development company to inform the purchaser
of such securities, at or before the time of sale,
of the existence of the risk statement prepared
by such business development company pursu-
ant to this subsection, and make such risk
statement available on request. The Commis-
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sion, in making such rules and regulations, shall
consider, among other matters, whether any
such rule or regulation would impose any unrea-
sonable burdens on such brokers or dealers or
unreasonably impair the maintenance of fair
and orderly markets.

(Aug. 22, 1940, ch. 686, title I, §64, as added Pub.
L. 96-477, title I §105, Oct. 21, 1980, 94 Stat. 2289;
amended Pub. L. 104-290, title V, §507, Oct. 11,
1996, 110 Stat. 3446.)

AMENDMENTS

1996—Subsec. (b)(1). Pub. L. 104-290 inserted ‘‘and cap-
ital structure’ after ‘‘portfolio”.
§80a-64. Preventing compliance with sub-
chapter; liability of controlling persons

Notwithstanding the exemption set forth in
section 80a—6(f) of this title, section 80a-47 of
this title shall apply to a business development
company to the same extent as if it were a reg-
istered closed-end investment company, except
that the provisions of section 80a-47(a) of this
title shall not be construed to require any com-
pany which is not an investment company with-
in the meaning of section 80a-3(a) of this title to
comply with the provisions of this subchapter
which are applicable to a business development
company solely because such company is a whol-
ly-owned subsidiary of, or directly or indirectly
controlled by, a business development company.

(Aug. 22, 1940, ch. 686, title I, §65, as added Pub.
L. 96-477, title I, §105, Oct. 21, 1980, 94 Stat. 2289.)

SUBCHAPTER II—-INVESTMENT ADVISERS

§ 80b-1. Findings

Upon the basis of facts disclosed by the record
and report of the Securities and Exchange Com-
mission made pursuant to section 79z—41 of this
title, and facts otherwise disclosed and ascer-
tained, it is found that investment advisers are
of national concern, in that, among other
things—

(1) their advice, counsel, publications, writ-
ings, analyses, and reports are furnished and
distributed, and their contracts, subscription
agreements, and other arrangements with cli-
ents are negotiated and performed, by the use
of the mails and means and instrumentalities
of interstate commerce;

(2) their advice, counsel, publications, writ-
ings, analyses, and reports customarily relate
to the purchase and sale of securities traded
on national securities exchanges and in inter-
state over-the-counter markets, securities is-
sued by companies engaged in business in
interstate commerce, and securities issued by
national banks and member banks of the Fed-
eral Reserve System; and

(3) the foregoing transactions occur in such
volume as substantially to affect interstate
commerce, national securities exchanges, and
other securities markets, the national bank-
ing system and the national economy.

(Aug. 22, 1940, ch. 686, title II, §201, 54 Stat. 847.)

1See References in Text note below.
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