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title I of Pub. L. 93–406, which enacted this subchapter, 

amended section 441 of this title, section 5108 of Title 

5, Government Organization and Employees, and sec-

tions 664, 1027, and 1954 of Title 18, Crimes and Criminal 

Procedure, and repealed sections 301 to 309 of this title. 
The Employee Retirement Income Security Act of 

1974, referred to in subsec. (a)(2)(B)(ii), (iii), (D), is Pub. 

L. 93–406, Sept. 2, 1974, 88 Stat. 829, as amended. Titles 

I, III, and IV of such act are classified principally to 

this chapter. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1001 of this title and Tables. 

AMENDMENTS 

1989—Subsec. (d). Pub. L. 101–239 added subsec. (d). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 

otherwise provided, as if originally included in the pro-

vision of the Employee Retirement Income Security 

Act of 1974, Pub. L. 93–406, to which such amendment 

relates, see section 7894(i) of Pub. L. 101–239, set out as 

a note under section 1002 of this title. 

PART 2—PARTICIPATION AND VESTING 

§ 1051. Coverage 

This part shall apply to any employee benefit 
plan described in section 1003(a) of this title (and 
not exempted under section 1003(b) of this title) 
other than— 

(1) an employee welfare benefit plan; 
(2) a plan which is unfunded and is main-

tained by an employer primarily for the pur-
pose of providing deferred compensation for a 
select group of management or highly com-
pensated employees; 

(3)(A) a plan established and maintained by 
a society, order, or association described in 
section 501(c)(8) or (9) of title 26, if no part of 
the contributions to or under such plan are 
made by employers of participants in such 
plan, or 

(B) a trust described in section 501(c)(18) of 
title 26; 

(4) a plan which is established and main-
tained by a labor organization described in 
section 501(c)(5) of title 26 and which does not 
at any time after September 2, 1974, provide 
for employer contributions; 

(5) any agreement providing payments to a 
retired partner or a deceased partner’s succes-
sor in interest, as described in section 736 of 
title 26; 

(6) an individual retirement account or an-
nuity described in section 408 of title 26, or a 
retirement bond described in section 409 of 
title 26 (as effective for obligations issued be-
fore January 1, 1984); 

(7) an excess benefit plan; or 
(8) any plan, fund or program under which an 

employer, all of whose stock is directly or in-
directly owned by employees, former employ-
ees or their beneficiaries, proposes through an 
unfunded arrangement to compensate retired 
employees for benefits which were forfeited by 
such employees under a pension plan main-
tained by a former employer prior to the date 
such pension plan became subject to this chap-
ter. 

(Pub. L. 93–406, title I, § 201, Sept. 2, 1974, 88 Stat. 
852; Pub. L. 96–364, title IV, § 411(a), Sept. 26, 1980, 
94 Stat. 1308; Pub. L. 101–239, title VII, 

§§ 7891(a)(1), 7894(c)(1)(A), (11)(A), Dec. 19, 1989, 
103 Stat. 2445, 2448, 2449.) 

REFERENCES IN TEXT 

Section 409 of title 26, referred to in par. (6), means 

section 409 of Title 26, Internal Revenue Code, prior to 

its repeal by Pub. L. 98–369, div. A, title IV, § 491(b), 

July 18, 1984, 98 Stat. 848, applicable to obligations is-

sued after Dec. 31, 1983. 

This chapter, referred to in par. (8), was in the origi-

nal ‘‘this Act’’, meaning Pub. L. 93–406, known as the 

Employee Retirement Income Security Act of 1974. 

Titles I, III, and IV of such Act are classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1001 of this title and Tables. 

AMENDMENTS 

1989—Pars. (3)(A), (4), (5). Pub. L. 101–239, § 7891(a)(1), 

substituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Inter-

nal Revenue Code of 1954’’, which for purposes of codi-

fication was translated as ‘‘title 26’’ thus requiring no 

change in text. 

Par. (6). Pub. L. 101–239, § 7891(a)(1), substituted ‘‘sec-

tion 408 of the Internal Revenue Code of 1986’’ for ‘‘sec-

tion 408 of the Internal Revenue Code of 1954’’, which 

for purposes of codification was translated as ‘‘section 

408 of title 26’’ thus requiring no change in text. 

Pub. L. 101–239, § 7894(c)(11)(A), substituted ‘‘section 

409 of title 26 (as effective for obligations issued before 

January 1, 1984)’’ for ‘‘section 409 of title 26’’. 

Pub. L. 101–239, § 7894(c)(1)(A)(i), struck out ‘‘or’’ after 

semicolon at end. 

Par. (7). Pub. L. 101–239, § 7894(c)(1)(A)(ii), substituted 

‘‘plan; or’’ for ‘‘plan.’’ 

Par. (8). Pub. L. 101–239, § 7894(c)(1)(A)(iii), substituted 

‘‘any plan’’ for ‘‘Any plan’’. 

1980—Par. (8). Pub. L. 96–364 added par. (8). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 

Section 7894(c)(1)(B) of Pub. L. 101–239 provided that: 

‘‘The amendments made by subparagraph (A) [amend-

ing this section] shall take effect as if included in sec-

tion 411 of the Multiemployer Pension Plan Amend-

ments Act of 1980 [Pub. L. 96–364].’’ 

Section 7894(c)(11)(B) of Pub. L. 101–239 provided that: 

‘‘The amendment made by subparagraph (A) [amending 

this section] shall take effect as if originally included 

in section 491(b) of Public Law 98–369.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 

except as specifically provided, see section 1461(e) of 

this title. 

§ 1052. Minimum participation standards 

(a)(1)(A) No pension plan may require, as a 
condition of participation in the plan, that an 
employee complete a period of service with the 
employer or employers maintaining the plan ex-
tending beyond the later of the following dates— 

(i) the date on which the employee attains 
the age of 21; or 

(ii) the date on which he completes 1 year of 
service. 

(B)(i) In the case of any plan which provides 
that after not more than 2 years of service each 
participant has a right to 100 percent of his ac-
crued benefit under the plan which is nonforfeit-
able at the time such benefit accrues, clause (ii) 
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of subparagraph (A) shall be applied by sub-
stituting ‘‘2 years of service’’ for ‘‘1 year of serv-
ice’’. 

(ii) In the case of any plan maintained exclu-
sively for employees of an educational organiza-
tion (as defined in section 170(b)(1)(A)(ii) of title 
26) by an employer which is exempt from tax 
under section 501(a) of title 26, which provides 
that each participant having at least 1 year of 
service has a right to 100 percent of his accrued 
benefit under the plan which is nonforfeitable at 
the time such benefit accrues, clause (i) of sub-
paragraph (A) shall be applied by substituting 
‘‘26’’ for ‘‘21’’. This clause shall not apply to any 
plan to which clause (i) applies. 

(2) No pension plan may exclude from partici-
pation (on the basis of age) employees who have 
attained a specified age. 

(3)(A) For purposes of this section, the term 
‘‘year of service’’ means a 12-month period dur-
ing which the employee has not less than 1,000 
hours of service. For purposes of this paragraph, 
computation of any 12-month period shall be 
made with reference to the date on which the 
employee’s employment commenced, except 
that, in accordance with regulations prescribed 
by the Secretary, such computation may be 
made by reference to the first day of a plan year 
in the case of an employee who does not com-
plete 1,000 hours of service during the 12-month 
period beginning on the date his employment 
commenced. 

(B) In the case of any seasonal industry where 
the customary period of employment is less 
than 1,000 hours during a calendar year, the 
term ‘‘year of service’’ shall be such period as 
may be determined under regulations prescribed 
by the Secretary. 

(C) For purposes of this section, the term 
‘‘hour of service’’ means a time of service deter-
mined under regulations prescribed by the Sec-
retary. 

(D) For purposes of this section, in the case of 
any maritime industry, 125 days of service shall 
be treated as 1,000 hours of service. The Sec-
retary may prescribe regulations to carry out 
the purposes of this subparagraph. 

(4) A plan shall be treated as not meeting the 
requirements of paragraph (1) unless it provides 
that any employee who has satisfied the mini-
mum age and service requirements specified in 
such paragraph, and who is otherwise entitled to 
participate in the plan, commences participa-
tion in the plan no later than the earlier of— 

(A) the first day of the first plan year begin-
ning after the date on which such employee 
satisfied such requirements, or 

(B) the date 6 months after the date on 
which he satisfied such requirements, 

unless such employee was separated from the 
service before the date referred to in subpara-
graph (A) or (B), whichever is applicable. 

(b)(1) Except as otherwise provided in para-
graphs (2), (3), and (4), all years of service with 
the employer or employers maintaining the plan 
shall be taken into account in computing the pe-
riod of service for purposes of subsection (a)(1) of 
this section. 

(2) In the case of any employee who has any 1- 
year break in service (as defined in section 
1053(b)(3)(A) of this title) under a plan to which 

the service requirements of clause (i) of sub-
section (a)(1)(B) of this section apply, if such 
employee has not satisfied such requirements, 
service before such break shall not be required 
to be taken into account. 

(3) In computing an employee’s period of serv-
ice for purposes of subsection (a)(1) of this sec-
tion in the case of any participant who has any 
1-year break in service (as defined in section 
1053(b)(3)(A) of this title), service before such 
break shall not be required to be taken into ac-
count under the plan until he has completed a 
year of service (as defined in subsection (a)(3) of 
this section) after his return. 

(4)(A) For purposes of paragraph (1), in the 
case of a nonvested participant, years of service 
with the employer or employers maintaining the 
plan before any period of consecutive 1-year 
breaks in service shall not be required to be 
taken into account in computing the period of 
service if the number of consecutive 1-year 
breaks in service within such period equals or 
exceeds the greater of— 

(i) 5, or 
(ii) the aggregate number of years of service 

before such period. 

(B) If any years of service are not required to 
be taken into account by reason of a period of 
breaks in service to which subparagraph (A) ap-
plies, such years of service shall not be taken 
into account in applying subparagraph (A) to a 
subsequent period of breaks in service. 

(C) For purposes of subparagraph (A), the term 
‘‘nonvested participant’’ means a participant 
who does not have any nonforfeitable right 
under the plan to an accrued benefit derived 
from employer contributions. 

(5)(A) In the case of each individual who is ab-
sent from work for any period— 

(i) by reason of the pregnancy of the individ-
ual, 

(ii) by reason of the birth of a child of the in-
dividual, 

(iii) by reason of the placement of a child 
with the individual in connection with the 
adoption of such child by such individual, or 

(iv) for purposes of caring for such child for 
a period beginning immediately following such 
birth or placement, 

the plan shall treat as hours of service, solely 
for purposes of determining under this sub-
section whether a 1-year break in service (as de-
fined in section 1053(b)(3)(A) of this title) has oc-
curred, the hours described in subparagraph (B). 

(B) The hours described in this subparagraph 
are— 

(i) the hours of service which otherwise 
would normally have been credited to such in-
dividual but for such absence, or 

(ii) in any case in which the plan is unable 
to determine the hours described in clause (i), 
8 hours of service per day of such absence, 

except that the total number of hours treated as 
hours of service under this subparagraph by rea-
son of any such pregnancy or placement shall 
not exceed 501 hours. 

(C) The hours described in subparagraph (B) 
shall be treated as hours of service as provided 
in this paragraph— 

(i) only in the year in which the absence 
from work begins, if a participant would be 
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prevented from incurring a 1-year break in 
service in such year solely because the period 
of absence is treated as hours of service as pro-
vided in subparagraph (A); or 

(ii) in any other case, in the immediately 
following year. 

(D) For purposes of this paragraph, the term 
‘‘year’’ means the period used in computations 
pursuant to subsection (a)(3)(A) of this section. 

(E) A plan may provide that no credit will be 
given pursuant to this paragraph unless the in-
dividual furnishes to the plan administrator 
such timely information as the plan may rea-
sonably require to establish— 

(i) that the absence from work is for reasons 
referred to in subparagraph (A), and 

(ii) the number of days for which there was 
such an absence. 

(Pub. L. 93–406, title I, § 202, Sept. 2, 1974, 88 Stat. 
853; Pub. L. 98–397, title I, § 102(a), (d)(1), (e)(1), 
Aug. 23, 1984, 98 Stat. 1426, 1427; Pub. L. 99–509, 
title IX, § 9203(a)(1), Oct. 21, 1986, 100 Stat. 1979; 
Pub. L. 99–514, title XI, § 1113(e)(3), Oct. 22, 1986, 
100 Stat. 2448; Pub. L. 101–239, title VII, 
§§ 7861(a)(2), 7891(a)(1), 7892(a), 7894(c)(2), Dec. 19, 
1989, 103 Stat. 2430, 2445, 2447, 2449.) 

AMENDMENTS 

1989—Subsec. (a)(1)(B)(i). Pub. L. 101–239, § 7861(a)(2), 

made technical correction to directory language of 

Pub. L. 99–514. See 1986 Amendment note below. 

Subsec. (a)(1)(B)(ii). Pub. L. 101–239, § 7894(c)(2)(A), 

substituted ‘‘educational organization’’ for ‘‘edu-

cational institution’’. 

Pub. L. 101–239, § 7891(a)(1), substituted ‘‘Internal Rev-

enue Code of 1986’’ for ‘‘Internal Revenue Code of 1954’’, 

which for purposes of codification was translated as 

‘‘title 26’’ thus requiring no change in text. 

Subsec. (a)(2). Pub. L. 101–239, § 7892(a), struck out 

comma after ‘‘specified age’’. 

Subsec. (b)(2). Pub. L. 101–239, § 7894(c)(2)(B), sub-

stituted ‘‘a plan’’ for ‘‘the plan’’. 

1986—Subsec. (a)(1)(B)(i). Pub. L. 99–514, as amended 

by Pub. L. 101–239, § 7861(a)(2), substituted ‘‘2 years of 

service’’ for ‘‘3 years of service’’ in two places. 

Subsec. (a)(2). Pub. L. 99–509 substituted a period for 

‘‘unless— 

‘‘(A) the plan is a— 

‘‘(i) defined benefit plan, or 

‘‘(ii) target benefit plan (as defined under regula-

tions prescribed by the Secretary of the Treasury), 

and 

‘‘(B) such employees begin employment with the 

employer after they have attained a specified age 

which is not more than 5 years before the normal re-

tirement age under the plan.’’ 

1984—Subsec. (a)(1). Pub. L. 98–397, § 102(a), sub-

stituted ‘‘21’’ for ‘‘25’’ in subpar. (A)(i) and ‘‘ ‘26’ for 

‘21’ ’’ for ‘‘ ‘30’ for ‘25’ ’’ in subpar. (B)(ii). 

Subsec. (b)(4). Pub. L. 98–397, § 102(d)(1), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol-

lows: ‘‘In the case of an employee who does not have 

any nonforfeitable right to an accrued benefit derived 

from employer contributions, years of service with the 

employer or employers maintaining the plan before a 

break in service shall not be required to be taken into 

account in computing the period of service for purposes 

of subsection (a)(1) of this section if the number of con-

secutive 1-year breaks in service equals or exceeds the 

aggregate number of such years of service before such 

break. Such aggregate number of years of service be-

fore such break shall be deemed not to include any 

years of service not required to be taken into account 

under this paragraph by reason of any prior break in 

service.’’ 

Subsec. (b)(5). Pub. L. 98–397, § 102(e)(1), added par. (5). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7861(a)(2) of Pub. L. 101–239 ef-

fective as if included in the provision of the Tax Re-

form Act of 1986, Pub. L. 99–514, to which such amend-

ment relates, see section 7863 of Pub. L. 101–239, set out 

as a note under section 106 of Title 26, Internal Revenue 

Code. 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 

Section 7892(c) of Pub. L. 101–239 provided that: ‘‘Any 

amendment made by this section [amending this sec-

tion and section 1082 of this title] shall take effect as 

if included in the provision of the Omnibus Budget Rec-

onciliation Act of 1987 [Pub. L. 100–203, probably should 

refer to Omnibus Budget Reconciliation Act of 1986, 

Pub. L. 99–509] or Pension Protection Act [Pub. L. 

100–203, §§ 9302–9346, probably should refer to Omnibus 

Budget Reconciliation Act of 1987, Pub. L. 100–203] to 

which such amendment relates.’’ 

Amendment by section 7894(c)(2) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 1113(e)(3) of Pub. L. 99–514 ap-

plicable to plan years beginning after Dec. 31, 1988, with 

special rule for plans maintained pursuant to collective 

bargaining agreements ratified before Mar. 1, 1986, and 

not applicable to employees who do not have 1 hour of 

service in any plan year to which the amendment ap-

plies, see section 1113(f) of Pub. L. 99–514, as amended, 

set out as a note under section 411 of Title 26, Internal 

Revenue Code. 

Amendment by Pub. L. 99–509 applicable only with re-

spect to plan years beginning on or after Jan. 1, 1988, 

and only with respect to service performed on or after 

such date, see section 9204 of Pub. L. 99–509, set out as 

an Effective and Termination Dates of 1986 Amend-

ments note under section 623 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–397 applicable to plan years 

beginning after Dec. 31, 1984, except as otherwise pro-

vided, see sections 302 and 303 of Pub. L. 98–397, set out 

as a note under section 1001 of this title. 

REGULATIONS 

Secretary of Labor, Secretary of the Treasury, and 

Equal Employment Opportunity Commission each to 

issue before Feb. 1, 1988, final regulations to carry out 

amendments made by Pub. L. 99–509, see section 9204 of 

Pub. L. 99–509, set out as an Effective and Termination 

Dates of 1986 Amendment note under section 623 of this 

title. 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 

made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 



Page 345 TITLE 29—LABOR § 1053 

For provisions directing that if any amendments 

made by Pub. L. 99–509 require an amendment to any 

plan, such plan amendment shall not be required to be 

made before the first plan year beginning on or after 

Jan. 1, 1989, see section 9204 of Pub. L. 99–509, set out as 

an Effective and Termination Dates of 1986 Amendment 

note under section 623 of this title. 

§ 1053. Minimum vesting standards 

(a) Nonforfeitability requirements 

Each pension plan shall provide that an em-
ployee’s right to his normal retirement benefit 
is nonforfeitable upon the attainment of normal 
retirement age and in addition shall satisfy the 
requirements of paragraphs (1) and (2) of this 
subsection. 

(1) A plan satisfies the requirements of this 
paragraph if an employee’s rights in his ac-
crued benefit derived from his own contribu-
tions are nonforfeitable. 

(2)(A)(i) In the case of a defined benefit plan, 
a plan satisfies the requirements of this para-
graph if it satisfies the requirements of clause 
(ii) or (iii). 

(ii) A plan satisfies the requirements of this 
clause if an employee who has completed at 
least 5 years of service has a nonforfeitable 
right to 100 percent of the employee’s accrued 
benefit derived from employer contributions. 

(iii) A plan satisfies the requirements of this 
clause if an employee has a nonforfeitable 
right to a percentage of the employee’s ac-
crued benefit derived from employer contribu-
tions determined under the following table: 

The nonforfeitable 
Years of service: percentage is: 

3 ........................................................... 20

4 ........................................................... 40

5 ........................................................... 60

6 ........................................................... 80

7 or more .............................................. 100.

(B)(i) In the case of an individual account 
plan, a plan satisfies the requirements of this 
paragraph if it satisfies the requirements of 
clause (ii) or (iii). 

(ii) A plan satisfies the requirements of this 
clause if an employee who has completed at 
least 3 years of service has a nonforfeitable 
right to 100 percent of the employee’s accrued 
benefit derived from employer contributions. 

(iii) A plan satisfies the requirements of this 
clause if an employee has a nonforfeitable 
right to a percentage of the employee’s ac-
crued benefit derived from employer contribu-
tions determined under the following table: 

The nonforfeitable 
Years of service: percentage is: 

2 ........................................................... 20

3 ........................................................... 40

4 ........................................................... 60

5 ........................................................... 80

6 or more .............................................. 100.

(3)(A) A right to an accrued benefit derived 
from employer contributions shall not be 
treated as forfeitable solely because the plan 
provides that it is not payable if the partici-
pant dies (except in the case of a survivor an-
nuity which is payable as provided in section 
1055 of this title). 

(B) A right to an accrued benefit derived 
from employer contributions shall not be 

treated as forfeitable solely because the plan 
provides that the payment of benefits is sus-
pended for such period as the employee is em-
ployed, subsequent to the commencement of 
payment of such benefits— 

(i) in the case of a plan other than a multi-
employer plan, by an employer who main-
tains the plan under which such benefits 
were being paid; and 

(ii) in the case of a multiemployer plan, in 
the same industry, in the same trade or 
craft, and the same geographic area covered 
by the plan, as when such benefits com-
menced. 

The Secretary shall prescribe such regulations 
as may be necessary to carry out the purposes 
of this subparagraph, including regulations 
with respect to the meaning of the term ‘‘em-
ployed’’. 

(C) A right to an accrued benefit derived 
from employer contributions shall not be 
treated as forfeitable solely because plan 
amendments may be given retroactive applica-
tion as provided in section 1082(d)(2) of this 
title. 

(D)(i) A right to an accrued benefit derived 
from employer contributions shall not be 
treated as forfeitable solely because the plan 
provides that, in the case of a participant who 
does not have a nonforfeitable right to at least 
50 percent of his accrued benefit derived from 
employer contributions, such accrued benefit 
may be forfeited on account of the withdrawal 
by the participant of any amount attributable 
to the benefit derived from mandatory con-
tributions (as defined in the last sentence of 
section 1054(c)(2)(C) of this title) made by such 
participant. 

(ii) Clause (i) shall not apply to a plan unless 
the plan provides that any accrued benefit for-
feited under a plan provision described in such 
clause shall be restored upon repayment by 
the participant of the full amount of the with-
drawal described in such clause plus, in the 
case of a defined benefit plan, interest. Such 
interest shall be computed on such amount at 
the rate determined for purposes of section 
1054(c)(2)(C) of this title (if such subsection ap-
plies) on the date of such repayment (com-
puted annually from the date of such with-
drawal). The plan provision required under 
this clause may provide that such repayment 
must be made (I) in the case of a withdrawal 
on account of separation from service, before 
the earlier of 5 years after the first date on 
which the participant is subsequently re-em-
ployed by the employer, or the close of the 
first period of 5 consecutive 1-year breaks in 
service commencing after the withdrawal; or 
(II) in the case of any other withdrawal, 5 
years after the date of the withdrawal. 

(iii) In the case of accrued benefits derived 
from employer contributions which accrued 
before September 2, 1974, a right to such ac-
crued benefit derived from employer contribu-
tions shall not be treated as forfeitable solely 
because the plan provides that an amount of 
such accrued benefit may be forfeited on ac-
count of the withdrawal by the participant of 
an amount attributable to the benefit derived 
from mandatory contributions, made by such 
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1 So in original. The comma probably should be a semicolon. 

participant before September 2, 1974, if such 
amount forfeited is proportional to such 
amount withdrawn. This clause shall not 
apply to any plan to which any mandatory 
contribution is made after September 2, 1974. 
The Secretary of the Treasury shall prescribe 
such regulations as may be necessary to carry 
out the purposes of this clause. 

(iv) For purposes of this subparagraph, in 
the case of any class-year plan, a withdrawal 
of employee contributions shall be treated as 
a withdrawal of such contributions on a plan 
year by plan year basis in succeeding order of 
time. 

(v) Cross reference.— 
For nonforfeitability where the employee has a 

nonforfeitable right to at least 50 percent of his ac-
crued benefit, see section 1056(c) of this title. 

(E)(i) A right to an accrued benefit derived 
from employer contributions under a multiem-
ployer plan shall not be treated as forfeitable 
solely because the plan provides that benefits 
accrued as a result of service with the partici-
pant’s employer before the employer had an 
obligation to contribute under the plan may 
not be payable if the employer ceases con-
tributions to the multiemployer plan. 

(ii) A participant’s right to an accrued bene-
fit derived from employer contributions under 
a multiemployer plan shall not be treated as 
forfeitable solely because— 

(I) the plan is amended to reduce benefits 
under section 1425 or 1441 of this title, or 

(II) benefit payments under the plan may 
be suspended under section 1426 or 1441 of 
this title. 

(F) A matching contribution (within the 
meaning of section 401(m) of title 26) shall not 
be treated as forfeitable merely because such 
contribution is forfeitable if the contribution 
to which the matching contribution relates is 
treated as an excess contribution under sec-
tion 401(k)(8)(B) of title 26, an excess deferral 
under section 402(g)(2)(A) of title 26, an erro-
neous automatic contribution under section 
414(w) of title 26, or an excess aggregate con-
tribution under section 401(m)(6)(B) of title 26. 

(b) Computation of period of service 

(1) In computing the period of service under 
the plan for purposes of determining the non-
forfeitable percentage under subsection (a)(2) of 
this section, all of an employee’s years of serv-
ice with the employer or employers maintaining 
the plan shall be taken into account, except 
that the following may be disregarded: 

(A) years of service before age 18,1 
(B) years of service during a period for which 

the employee declined to contribute to a plan 
requiring employee contributions,1 

(C) years of service with an employer during 
any period for which the employer did not 
maintain the plan or a predecessor plan, de-
fined by the Secretary of the Treasury; 

(D) service not required to be taken into ac-
count under paragraph (3); 

(E) years of service before January 1, 1971, 
unless the employee has had at least 3 years of 
service after December 31, 1970; 

(F) years of service before this part first ap-
plies to the plan if such service would have 
been disregarded under the rules of the plan 
with regard to breaks in service, as in effect 
on the applicable date; and 

(G) in the case of a multiemployer plan, 
years of service— 

(i) with an employer after— 
(I) a complete withdrawal of such em-

ployer from the plan (within the meaning 
of section 1383 of this title), or 

(II) to the extent permitted by regula-
tions prescribed by the Secretary of the 
Treasury, a partial withdrawal described 
in section 1385(b)(2)(A)(i) of this title in 
connection with the decertification of the 
collective bargaining representative; and 

(ii) with any employer under the plan after 
the termination date of the plan under sec-
tion 1348 of this title. 

(2)(A) For purposes of this section, except as 
provided in subparagraph (C), the term ‘‘year of 
service’’ means a calendar year, plan year, or 
other 12-consecutive month period designated by 
the plan (and not prohibited under regulations 
prescribed by the Secretary) during which the 
participant has completed 1,000 hours of service. 

(B) For purposes of this section, the term 
‘‘hour of service’’ has the meaning provided by 
section 1052(a)(3)(C) of this title. 

(C) In the case of any seasonal industry where 
the customary period of employment is less 
than 1,000 hours during a calendar year, the 
term ‘‘year of service’’ shall be such period as 
determined under regulations of the Secretary. 

(D) For purposes of this section, in the case of 
any maritime industry, 125 days of service shall 
be treated as 1,000 hours of service. The Sec-
retary may prescribe regulations to carry out 
the purposes of this subparagraph. 

(3)(A) For purposes of this paragraph, the term 
‘‘1-year break in service’’ means a calendar year, 
plan year, or other 12-consecutive-month period 
designated by the plan (and not prohibited under 
regulations prescribed by the Secretary) during 
which the participant has not completed more 
than 500 hours of service. 

(B) For purposes of paragraph (1), in the case 
of any employee who has any 1-year break in 
service, years of service before such break shall 
not be required to be taken into account until 
he has completed a year of service after his re-
turn. 

(C) For purposes of paragraph (1), in the case 
of any participant in an individual account plan 
or an insured defined benefit plan which satis-
fies the requirements of subsection 1054(b)(1)(F) 
of this title who has 5 consecutive 1-year breaks 
in service, years of service after such 5-year pe-
riod shall not be required to be taken into ac-
count for purposes of determining the non-
forfeitable percentage of his accrued benefit de-
rived from employer contributions which ac-
crued before such 5-year period. 

(D)(i) For purposes of paragraph (1), in the 
case of a nonvested participant, years of service 
with the employer or employers maintaining the 
plan before any period of consecutive 1-year 
breaks in service shall not be required to be 
taken into account if the number of consecutive 
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1-year breaks in service within such period 
equals or exceeds the greater of— 

(I) 5, or 
(II) the aggregate number of years of service 

before such period. 

(ii) If any years of service are not required to 
be taken into account by reason of a period of 
breaks in service to which clause (i) applies, 
such years of service shall not be taken into ac-
count in applying clause (i) to a subsequent pe-
riod of breaks in service. 

(iii) For purposes of clause (i), the term ‘‘non-
vested participant’’ means a participant who 
does not have any nonforfeitable right under the 
plan to an accrued benefit derived from em-
ployer contributions. 

(E)(i) In the case of each individual who is ab-
sent from work for any period— 

(I) by reason of the pregnancy of the individ-
ual, 

(II) by reason of the birth of a child of the 
individual, 

(III) by reason of the placement of a child 
with the individual in connection with the 
adoption of such child by such individual, or 

(IV) for purposes of caring for such child for 
a period beginning immediately following such 
birth or placement, 

the plan shall treat as hours of service, solely 
for purposes of determining under this para-
graph whether a 1-year break in service has oc-
curred, the hours described in clause (ii). 

(ii) The hours described in this clause are— 
(I) the hours of service which otherwise 

would normally have been credited to such in-
dividual but for such absence, or 

(II) in any case in which the plan is unable 
to determine the hours described in subclause 
(I), 8 hours of service per day of absence, 

except that the total number of hours treated as 
hours of service under this clause by reason of 
such pregnancy or placement shall not exceed 
501 hours. 

(iii) The hours described in clause (ii) shall be 
treated as hours of service as provided in this 
subparagraph— 

(I) only in the year in which the absence 
from work begins, if a participant would be 
prevented from incurring a 1-year break in 
service in such year solely because the period 
of absence is treated as hours of service as pro-
vided in clause (i); or 

(II) in any other case, in the immediately 
following year. 

(iv) For purposes of this subparagraph, the 
term ‘‘year’’ means the period used in computa-
tions pursuant to paragraph (2). 

(v) A plan may provide that no credit will be 
given pursuant to this subparagraph unless the 
individual furnishes to the plan administrator 
such timely information as the plan may rea-
sonably require to establish— 

(I) that the absence from work is for reasons 
referred to in clause (i), and 

(II) the number of days for which there was 
such an absence. 

(4) Cross references.— 
(A) For definitions of ‘‘accrued benefit’’ and ‘‘nor-

mal retirement age’’, see sections 1002(23) and (24) 
of this title. 

(B) For effect of certain cash out distributions, see 
section 1054(d)(1) of this title. 

(c) Plan amendments altering vesting schedule 

(1)(A) A plan amendment changing any vesting 
schedule under the plan shall be treated as not 
satisfying the requirements of subsection (a)(2) 
of this section if the nonforfeitable percentage 
of the accrued benefit derived from employer 
contributions (determined as of the later of the 
date such amendment is adopted, or the date 
such amendment becomes effective) of any em-
ployee who is a participant in the plan is less 
than such nonforfeitable percentage computed 
under the plan without regard to such amend-
ment. 

(B) A plan amendment changing any vesting 
schedule under the plan shall be treated as not 
satisfying the requirements of subsection (a)(2) 
of this section unless each participant having 
not less than 3 years of service is permitted to 
elect, within a reasonable period after adoption 
of such amendment, to have his nonforfeitable 
percentage computed under the plan without re-
gard to such amendment. 

(2) Subsection (a) of this section shall not 
apply to benefits which may not be provided for 
designated employees in the event of early ter-
mination of the plan under provisions of the 
plan adopted pursuant to regulations prescribed 
by the Secretary of the Treasury to preclude the 
discrimination prohibited by section 401(a)(4) of 
title 26. 

(d) Nonforfeitable benefits after lesser period 
and in greater amounts than required 

A pension plan may allow for nonforfeitable 
benefits after a lesser period and in greater 
amounts than are required by this part. 

(e) Consent for distribution; present value; cov-
ered distributions 

(1) If the present value of any nonforfeitable 
benefit with respect to a participant in a plan 
exceeds $5,000, the plan shall provide that such 
benefit may not be immediately distributed 
without the consent of the participant. 

(2) For purposes of paragraph (1), the present 
value shall be calculated in accordance with sec-
tion 1055(g)(3) of this title. 

(3) This subsection shall not apply to any dis-
tribution of dividends to which section 404(k) of 
title 26 applies. 

(4) A plan shall not fail to meet the require-
ments of this subsection if, under the terms of 
the plan, the present value of the nonforfeitable 
accrued benefit is determined without regard to 
that portion of such benefit which is attrib-
utable to rollover contributions (and earnings 
allocable thereto). For purposes of this subpara-
graph, the term ‘‘rollover contributions’’ means 
any rollover contribution under sections 402(c), 
403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16) 
of title 26. 

(f) Special rules for plans computing accrued 
benefits by reference to hypothetical account 
balance or equivalent amounts 

(1) In general 

An applicable defined benefit plan shall not 
be treated as failing to meet— 

(A) subject to paragraph (2), the require-
ments of subsection (a)(2), or 



Page 348 TITLE 29—LABOR § 1053 

(B) the requirements of section 1054(c) of 
this title or section 1055(g) of this title with 
respect to contributions other than em-
ployee contributions, 

solely because the present value of the accrued 
benefit (or any portion thereof) of any partici-
pant is, under the terms of the plan, equal to 
the amount expressed as the balance in the 
hypothetical account described in paragraph 
(3) or as an accumulated percentage of the par-
ticipant’s final average compensation. 

(2) 3-year vesting 

In the case of an applicable defined benefit 
plan, such plan shall be treated as meeting the 
requirements of subsection (a)(2) only if an 
employee who has completed at least 3 years 
of service has a nonforfeitable right to 100 per-
cent of the employee’s accrued benefit derived 
from employer contributions. 

(3) Applicable defined benefit plan and related 
rules 

For purposes of this subsection— 

(A) In general 

The term ‘‘applicable defined benefit plan’’ 
means a defined benefit plan under which 
the accrued benefit (or any portion thereof) 
is calculated as the balance of a hypo-
thetical account maintained for the partici-
pant or as an accumulated percentage of the 
participant’s final average compensation. 

(B) Regulations to include similar plans 

The Secretary of the Treasury shall issue 
regulations which include in the definition 
of an applicable defined benefit plan any de-
fined benefit plan (or any portion of such a 
plan) which has an effect similar to an appli-
cable defined benefit plan. 

(Pub. L. 93–406, title I, § 203, Sept. 2, 1974, 88 Stat. 
854; Pub. L. 96–364, title III, § 303, Sept. 26, 1980, 
94 Stat. 1292; Pub. L. 98–397, title I, §§ 102(b), (c), 
(d)(2), (e)(2), 105(a), Aug. 23, 1984, 98 Stat. 
1426–1428, 1436; Pub. L. 99–514, title XI, 
§§ 1113(e)(1), (2), (4)(A), 1139(c)(1), title XVIII, 
§ 1898(a)(1)(B), (4)(B)(i), (d)(1)(B), (2)(B), Oct. 22, 
1986, 100 Stat. 2447, 2448, 2487, 2942, 2944, 2955; Pub. 
L. 101–239, title VII, §§ 7861(a)(1), (5)(B), (6)(B), 
7862(d)(4), (5), (10), 7891(a)(1), (b)(1), (2), 7894(c)(3), 
Dec. 19, 1989, 103 Stat. 2430, 2434, 2445, 2449; Pub. 
L. 103–465, title VII, § 767(c)(1), Dec. 8, 1994, 108 
Stat. 5039; Pub. L. 104–188, title I, § 1442(b), Aug. 
20, 1996, 110 Stat. 1808; Pub. L. 105–34, title X, 
§ 1071(b)(1), Aug. 5, 1997, 111 Stat. 948; Pub. L. 
107–16, title VI, §§ 633(b), 648(a)(2), June 7, 2001, 
115 Stat. 116, 127; Pub. L. 108–311, title IV, 
§ 408(b)(8), Oct. 4, 2004, 118 Stat. 1193; Pub. L. 
109–280, title I, § 107(a)(4), title VII, § 701(a)(2), 
title IX, §§ 902(d)(2)(E), 904(b), Aug. 17, 2006, 120 
Stat. 819, 984, 1038, 1049.) 

AMENDMENTS 

2006—Subsec. (a)(2). Pub. L. 109–280, § 904(b)(1), amend-

ed par. (2) generally, substituting provisions relating to 

satisfaction of requirements in the case of a defined 

benefit plan and in the case of an individual account 

plan for provisions relating to satisfaction of require-

ments if an employee who has completed at least 5 

years of service has a nonforfeitable right to 100 per-

cent of the employee’s accrued benefit derived from 

employer contributions or if an employee has a non-

forfeitable right to a percentage of such benefit based 

upon number of years of service. 
Subsec. (a)(3)(C). Pub. L. 109–280, § 107(a)(4), sub-

stituted ‘‘1082(d)(2)’’ for ‘‘1082(c)(8)’’. 
Subsec. (a)(3)(F). Pub. L. 109–280, § 902(d)(2)(E), in-

serted ‘‘an erroneous automatic contribution under sec-

tion 414(w) of title 26,’’ before ‘‘or an excess aggregate 

contribution’’. 
Subsec. (a)(4). Pub. L. 109–280, § 904(b)(2), struck out 

par. (4), which related to application of par. (2) in the 

case of matching contributions, as defined in section 

401(m)(4)(A) of title 26. 
Subsec. (f). Pub. L. 109–280, § 701(a)(2), added subsec. 

(f). 
2004—Subsec. (a)(4)(B). Pub. L. 108–311 substituted ‘‘6 

or more’’ for ‘‘6’’ in table. 
2001—Subsec. (a)(2). Pub. L. 107–16, § 633(b)(1), sub-

stituted ‘‘Except as provided in paragraph (4), a plan’’ 

for ‘‘A plan’’ in introductory provisions. 
Subsec. (a)(4). Pub. L. 107–16, § 633(b)(2), added par. (4). 
Subsec. (e)(4). Pub. L. 107–16, § 648(a)(2), added par. (4). 
1997—Subsec. (e)(1). Pub. L. 105–34 substituted 

‘‘$5,000’’ for ‘‘$3,500’’. 
1996—Subsec. (a)(2). Pub. L. 104–188, § 1442(b)(1), sub-

stituted ‘‘subparagraph (A) or (B)’’ for ‘‘subparagraph 

(A), (B), or (C)’’ in introductory provisions. 
Subsec. (a)(2)(C). Pub. L. 104–188, § 1442(b)(2), struck 

out subpar. (C) which read as follows: ‘‘A plan satisfies 

the requirements of this subparagraph if— 
‘‘(i) the plan is a multiemployer plan (within the 

meaning of section 1002(37)), and 
‘‘(ii) under the plan— 

‘‘(I) an employee who is covered pursuant to a 

collective bargaining agreement described in sec-

tion 1002(37)(A)(ii) of this title and who has com-

pleted at least 10 years of service has a nonforfeit-

able right to 100 percent of the employee’s accrued 

benefit derived from employer contributions, and 
‘‘(II) the requirements of subparagraph (A) or (B) 

are met with respect to employees not described in 

subclause (I).’’ 
1994—Subsec. (e)(2). Pub. L. 103–465 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 
‘‘(2)(A) For purposes of paragraph (1), the present 

value shall be calculated— 
‘‘(i) by using an interest rate no greater than the 

applicable interest rate if the vested accrued benefit 

(using such rate) is not in excess of $25,000, and 
‘‘(ii) by using an interest rate no greater than 120 

percent of the applicable interest rate if the vested 

accrued benefit exceeds $25,000 (as determined under 

clause (i)). 
In no event shall the present value determined under 

subclause (II) be less than $25,000. 
‘‘(B) For purposes of subparagraph (A), the term ‘ap-

plicable interest rate’ means the interest rate which 

would be used (as of the date of the distribution) by the 

Pension Benefit Guaranty Corporation for purposes of 

determining the present value of a lump sum distribu-

tion on plan termination.’’ 
1989—Subsec. (a)(2). Pub. L. 101–239, § 7861(a)(1)(A), 

substituted ‘‘satisfies the requirements’’ for ‘‘satisfies 

the following requirements’’ in introductory provi-

sions. 
Subsec. (a)(2)(C)(ii)(I). Pub. L. 101–239, § 7861(a)(1)(B), 

substituted ‘‘section 1002(37)(A)(ii) of this title’’ for 

‘‘section 414(f)(1)(B)’’. 
Subsec. (a)(3)(D)(v). Pub. L. 101–239, § 7894(c)(3), sub-

stituted ‘‘nonforfeitability’’ for ‘‘nonforfeitably’’. 
Subsec. (a)(3)(F). Pub. L. 101–239, § 7861(a)(5)(B), added 

subpar. (F). 
Subsec. (b)(1)(A). Pub. L. 101–239, § 7861(a)(6)(B), 

amended subpar. (A) generally. Prior to amendment, 

subpar. (A) read as follows: ‘‘years of service before age 

18, except that in case of a plan which does not satisfy 

subparagraph (A) or (B) of subsection (a)(2) of this sec-

tion, the plan may not disregard any such year of serv-

ice during which the employee was a participant;’’. 
Subsec. (c)(2). Pub. L. 101–239, § 7891(a)(1), substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 
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Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
Subsec. (e)(1). Pub. L. 101–239, § 7862(d)(10), which di-

rected amendment of par. (1) by substituting ‘‘non-

forfeitable benefit’’ for ‘‘vested accrued benefit’’, could 

not be executed because the language ‘‘vested accrued 

benefit’’ did not appear after the amendment by Pub. L. 

101–239, § 7862(d)(5), see below. 
Pub. L. 101–239, § 7862(d)(5), amended par. (1) gener-

ally. Prior to amendment, par. (1) read as follows: ‘‘If 

the present value of any vested accrued benefit exceeds 

$3,500, a pension plan shall provide that such benefit 

may not be immediately distributed without the con-

sent of the participant.’’ 
Pub. L. 101–239, § 7862(d)(4), made technical correction 

to Pub. L. 99–514, § 1898(d)(1)(B), see 1986 Amendment 

note below. 
Subsec. (e)(2). Pub. L. 101–239, § 7891(b)(1), (2), re-

aligned margins of subpars. (A) and (B) and struck out 

subpar. (B) heading ‘‘Applicable interest rate’’. 
Subsec. (e)(3). Pub. L. 101–239, § 7891(a)(1), substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
1986—Subsec. (a)(2). Pub. L. 99–514, § 1113(e)(1), amend-

ed par. (2) generally, substituting provisions covering 5- 

year vesting, 3- to 7-year vesting, and multiemployer 

plans, for former provisions which covered 10-year vest-

ing, 5- to 15-year vesting, and the ‘‘rule of 45’’ under 

which a plan satisfied the requirements of this para-

graph if an employee who had completed at least 5 

years of service and with respect to whom the sum of 

his age and years of service equalled or exceeded 45 had 

a right to a percentage of his accrued benefits derived 

from employer contributions. 
Subsec. (a)(3)(D)(ii). Pub. L. 99–514, § 1898(a)(4)(B)(i), 

inserted last sentence and struck out former last sen-

tence which read as follows: ‘‘In the case of a defined 

contribution plan the plan provision required under 

this clause may provide that such repayment must be 

made before the participant has any 1-year break in 

service commencing after the withdrawal.’’ 
Subsec. (c)(1)(B). Pub. L. 99–514, § 1113(e)(4)(A), sub-

stituted ‘‘3 years’’ for ‘‘5 years’’. 
Subsec. (c)(3). Pub. L. 99–514, § 1113(e)(2), struck out 

par. (3) which provided for class year vesting. 
Pub. L. 99–514, § 1898(a)(1)(B), amended par. (3) gener-

ally. Prior to amendment, par. (3) read as follows: ‘‘The 

requirements of subsection (a)(2) of this section shall 

be deemed to be satisfied in the case of a class year 

plan if such plan provides that 100 percent of each em-

ployee’s right to or derived from the contributions of 

the employer on his behalf with respect to any plan 

year are nonforfeitable not later than the end of the 

5th year following the plan year for which such con-

tributions were made. For purposes of this part, the 

term ‘class year plan’ means a profit sharing, stock 

bonus, or money purchase plan which provides for the 

separate nonforfeitability of employees’ rights to or de-

rived from the contributions for each plan year.’’ 
Subsec. (e)(1). Pub. L. 99–514, § 1898(d)(1)(B), as amend-

ed by Pub. L. 101–239, § 7862(d)(4), amended par. (1) gen-

erally. Prior to amendment, par. (1) read as follows: ‘‘If 

the present value of any accrued benefit exceeds $3,500, 

such benefit shall not be treated as nonforfeitable if the 

plan provides that the present value of such benefit 

could be immediately distributed without the consent 

of the participant.’’ 
Subsec. (e)(2). Pub. L. 99–514, § 1139(c)(1), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: ‘‘For purposes of paragraph (1), the present value 

shall be calculated by using an interest rate not great-

er than the interest rate which would be used (as of the 

date of the distribution) by the Pension Benefit Guar-

anty Corporation for purposes of determining the 

present value of a lump sum distribution on plan termi-

nation.’’ 
Pub. L. 99–514, § 1898(d)(2)(B), added par. (3). 

1984—Subsec. (b)(1)(A). Pub. L. 98–397, § 102(b), sub-

stituted ‘‘18’’ for ‘‘22’’. 

Subsec. (b)(3)(C). Pub. L. 98–397, § 102(c), substituted 

‘‘5 consecutive 1-year breaks in service’’ for ‘‘any 1-year 

break in service’’ and substituted ‘‘such 5-year period’’ 

for ‘‘such break’’ in two places. 

Subsec. (b)(3)(D). Pub. L. 98–397, § 102(d)(2), amended 

subpar. (D) generally. Prior to amendment, subpar. (D) 

read as follows: ‘‘For purposes of paragraph (1), in the 

case of a participant who, under the plan, does not have 

any nonforfeitable right to an accrued benefit derived 

from employer contributions, years of service before 

any 1-year break in service shall not be required to be 

taken into account if the number of consecutive 1-year 

breaks in service equals or exceeds the aggregate num-

ber of such years of service prior to such break. Such 

aggregate number of years of service before such break 

shall be deemed not to include any years of service not 

required to be taken into account under this subpara-

graph by reason of any prior break in service.’’ 

Subsec. (b)(3)(E). Pub. L. 98–397, § 102(e)(2), added sub-

par. (E). 

Subsec. (e). Pub. L. 98–397, § 105(a), added subsec. (e). 

1980—Subsec. (a)(3)(E). Pub. L. 96–364, § 303(1), added 

subpar. (E). 

Subsec. (b)(1)(G). Pub. L. 96–364, § 303(2)–(4), added sub-

par. (G). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 107(a)(4) of Pub. L. 109–280 ap-

plicable to plan years beginning after 2007, see section 

107(e) of Pub. L. 109–280, set out as a note under section 

1021 of this title. 

Amendment by section 701(a)(2) of Pub. L. 109–280 ap-

plicable to periods beginning on or after June 29, 2005, 

and to distributions made after Aug. 17, 2006, with pro-

visions relating to vesting and interest credit require-

ments for plans in existence on June 29, 2005, special 

rule for collectively bargained plans, and provisions re-

lating to conversions of plan amendments adopted 

after, and taking effect after, June 29, 2005, see section 

701(e) of Pub. L. 109–280, set out as a note under section 

411 of Title 26, Internal Revenue Code. 

Amendment by section 902(d)(2)(E) of Pub. L. 109–280 

applicable to plan years beginning after Dec. 31, 2007, 

see section 902(g) of Pub. L. 109–280, set out as a note 

under section 401 of Title 26, Internal Revenue Code. 

Amendment by section 904(b) of Pub. L. 109–280 appli-

cable to contributions for plan years beginning after 

Dec. 31, 2006, with provisions relating to collective bar-

gaining agreements and amount of service required in 

any plan year and special rule for stock ownership 

plans, see section 904(c) of Pub. L. 109–280, set out as a 

note under section 411 of Title 26, Internal Revenue 

Code. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by section 633(b) of Pub. L. 107–16 appli-

cable to contributions for plan years beginning after 

Dec. 31, 2001, with exception in the case of a plan main-

tained pursuant to one or more collective bargaining 

agreements ratified by June 7, 2001, and service require-

ment with respect to any plan, see section 633(c) of 

Pub. L. 107–16, set out as a note under section 411 of 

Title 26, Internal Revenue Code. 

Amendment by section 648(a)(2) of Pub. L. 107–16 ap-

plicable to distributions after Dec. 31, 2001, see section 

648(c) of Pub. L. 107–16, set out as a note under section 

411 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to plan years 

beginning after Aug. 5, 1997, see section 1071(c) of Pub. 

L. 105–34, set out as a note under section 411 of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to plan 

years beginning on or after the earlier of (1) the later 
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of (A) Jan. 1, 1997, or (B) the date on which the last of 

the collective bargaining agreements pursuant to 

which the plan is maintained terminates (determined 

without regard to any extension thereof after Aug. 20, 

1996), or (2) Jan. 1, 1999, but such amendment not appli-

cable to any individual who does not have more than 1 

hour of service under the plan on or after the 1st day 

of the 1st plan year to which such amendment applies, 

see section 1442(c) of Pub. L. 104–188, set out as a note 

under section 411 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 applicable to plan 

years and limitation years beginning after Dec. 31, 1994, 

except that employer may elect to treat such amend-

ment as effective on or after Dec. 8, 1994, with provi-

sions relating to reduction of accrued benefits, excep-

tion, and timing of plan amendment, see section 767(d) 

of Pub. L. 103–465, as amended, set out as a note under 

section 411 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by sections 7861(a)(1), (5)(B), (6)(B) and 

7862(d)(4), (5), (10) of Pub. L. 101–239 effective as if in-

cluded in the provision of the Tax Reform Act of 1986, 

Pub. L. 99–514, to which such amendment relates, see 

section 7863 of Pub. L. 101–239, set out as a note under 

section 106 of Title 26, Internal Revenue Code. 

Amendment by section 7891(a)(1), (b)(1), (2) of Pub. L. 

101–239 effective, except as otherwise provided, as if in-

cluded in the provision of the Tax Reform Act of 1986, 

Pub. L. 99–514, to which such amendment relates, see 

section 7891(f) of Pub. L. 101–239, set out as a note under 

section 1002 of this title. 

Amendment by section 7894(c)(3) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1113(e)(1), (2), (4)(A) of Pub. L. 

99–514 applicable to plan years beginning after Dec. 31, 

1988, with special rule for plans maintained pursuant to 

collective bargaining agreements ratified before Mar. 1, 

1986, and not applicable to employees who do not have 

1 hour of service in any plan year to which the amend-

ment applies, see section 1113(f) of Pub. L. 99–514, as 

amended, set out as a note under section 411 of Title 26, 

Internal Revenue Code. 

Amendment by section 1139(c)(1) of Pub. L. 99–514 ap-

plicable to distributions in plan years beginning after 

Dec. 31, 1984, except that such amendments shall not 

apply to any distributions in plan years beginning after 

Dec. 31, 1984, and before Jan. 1, 1987, if such distribu-

tions were made in accordance with the requirements 

of the regulations issued under the Retirement Equity 

Act of 1984, Pub. L. 98–397, with additional provisions 

relating to reductions in accrued benefits, see section 

1139(d) of Pub. L. 99–514, set out as a note under section 

411 of Title 26. 

Amendment by section 1898(a)(1)(B) of Pub. L. 99–514 

applicable to contributions made for plan years begin-

ning after Oct. 22, 1986, except that in the case of a plan 

described in section 302(b) of Pub. L. 98–397, set out as 

a note under section 1001 of this title, such amend-

ments shall not apply to any plan year to which 

amendments made by Pub. L. 98–397 do not apply by 

reason of such section 302(b), see section 1898(a)(1)(C) of 

Pub. L. 99–514, set out as a note under section 411 of 

Title 26. 

Amendment by section 1898(a)(4)(B)(i), (d)(1)(B), 

(2)(B), of Pub. L. 99–514 effective as if included in the 

provision of the Retirement Equity Act of 1984, Pub. L. 

98–397, to which such amendment relates, except as 

otherwise provided, see section 1898(j) of Pub. L. 99–514, 

set out as a note under section 401 of Title 26. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–397 applicable to plan years 

beginning after Dec. 31, 1984, except as otherwise pro-

vided, see sections 302 and 303 of Pub. L. 98–397, set out 

as a note under section 1001 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 

except as specifically provided, see section 1461(e) of 

this title. 

REGULATIONS 

Secretary of the Treasury or his delegate to issue be-

fore Feb. 1, 1988, final regulations to carry out amend-

ments made by section 1113 of Pub. L. 99–514, see sec-

tion 1141 of Pub. L. 99–514, set out as a note under sec-

tion 401 of Title 26, Internal Revenue Code. 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B 

OF TITLE I OF PUB. L. 109–280 

For special rules on applicability of amendments by 

subtitles A (§§ 101–107) and B (§§ 111–116) of title I of Pub. 

L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1998 

For provisions directing that if any amendments 

made by subtitle D [§§ 1401–1465] of title I of Pub. L. 

104–188 require an amendment to any plan or annuity 

contract, such amendment shall not be required to be 

made before the first day of the first plan year begin-

ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 

104–188, set out as a note under section 401 of Title 26, 

Internal Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 

made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 

§ 1054. Benefit accrual requirements 

(a) Satisfaction of requirements by pension plans 

Each pension plan shall satisfy the require-
ments of subsection (b)(3) of this section, and— 

(1) in the case of a defined benefit plan, shall 
satisfy the requirements of subsection (b)(1) of 
this section; and 

(2) in the case of a defined contribution plan, 
shall satisfy the requirements of subsection 
(b)(2) of this section. 

(b) Enumeration of plan requirements 

(1)(A) A defined benefit plan satisfies the re-
quirements of this paragraph if the accrued ben-
efit to which each participant is entitled upon 
his separation from the service is not less than— 

(i) 3 percent of the normal retirement bene-
fit to which he would be entitled at the nor-
mal retirement age if he commenced partici-
pation at the earliest possible entry age under 
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the plan and served continuously until the 
earlier of age 65 or the normal retirement age 
specified under the plan, multiplied by 

(ii) the number of years (not in excess of 
331⁄3) of his participation in the plan. 

In the case of a plan providing retirement bene-
fits based on compensation during any period, 
the normal retirement benefit to which a par-
ticipant would be entitled shall be determined 
as if he continued to earn annually the average 
rate of compensation which he earned during 
consecutive years of service, not in excess of 10, 
for which his compensation was the highest. For 
purposes of this subparagraph, social security 
benefits and all other relevant factors used to 
compute benefits shall be treated as remaining 
constant as of the current year for all years 
after such current year. 

(B) A defined benefit plan satisfies the require-
ments of this paragraph of a particular plan 
year if under the plan the accrued benefit pay-
able at the normal retirement age is equal to 
the normal retirement benefit and the annual 
rate at which any individual who is or could be 
a participant can accrue the retirement benefits 
payable at normal retirement age under the 
plan for any later plan year is not more than 
1331⁄3 percent of the annual rate at which he can 
accrue benefits for any plan year beginning on 
or after such particular plan year and before 
such later plan year. For purposes of this sub-
paragraph— 

(i) any amendment to the plan which is in 
effect for the current year shall be treated as 
in effect for all other plan years; 

(ii) any change in an accrual rate which does 
not apply to any individual who is or could be 
a participant in the current year shall be dis-
regarded; 

(iii) the fact that benefits under the plan 
may be payable to certain employees before 
normal retirement age shall be disregarded; 
and 

(iv) social security benefits and all other rel-
evant factors used to compute benefits shall 
be treated as remaining constant as of the cur-
rent year for all years after the current year. 

(C) A defined benefit plan satisfies the require-
ments of this paragraph if the accrued benefit to 
which any participant is entitled upon his sepa-
ration from the service is not less than a frac-
tion of the annual benefit commencing at nor-
mal retirement age to which he would be enti-
tled under the plan as in effect on the date of his 
separation if he continued to earn annually 
until normal retirement age the same rate of 
compensation upon which his normal retirement 
benefit would be computed under the plan, de-
termined as if he had attained normal retire-
ment age on the date any such determination is 
made (but taking into account no more than the 
10 years of service immediately preceding his 
separation from service). Such fraction shall be 
a fraction, not exceeding 1, the numerator of 
which is the total number of his years of partici-
pation in the plan (as of the date of his separa-
tion from the service) and the denominator of 
which is the total number of years he would 
have participated in the plan if he separated 
from the service at the normal retirement age. 

For purposes of this subparagraph, social secu-
rity benefits and all other relevant factors used 
to compute benefits shall be treated as remain-
ing constant as of the current year for all years 
after such current year. 

(D) Subparagraphs (A), (B), and (C) shall not 
apply with respect to years of participation be-
fore the first plan year to which this section ap-
plies but a defined benefit plan satisfies the re-
quirements of this subparagraph with respect to 
such years of participation only if the accrued 
benefit of any participant with respect to such 
years of participation is not less than the great-
er of— 

(i) his accrued benefit determined under the 
plan, as in effect from time to time prior to 
September 2, 1974, or 

(ii) an accrued benefit which is not less than 
one-half of the accrued benefit to which such 
participant would have been entitled if sub-
paragraph (A), (B), or (C) applied with respect 
to such years of participation. 

(E) Notwithstanding subparagraphs (A), (B), 
and (C) of this paragraph, a plan shall not be 
treated as not satisfying the requirements of 
this paragraph solely because the accrual of ben-
efits under the plan does not become effective 
until the employee has two continuous years of 
service. For purposes of this subparagraph, the 
term ‘‘year of service’’ has the meaning provided 
by section 1052(a)(3)(A) of this title. 

(F) Notwithstanding subparagraphs (A), (B), 
and (C), a defined benefit plan satisfies the re-
quirements of this paragraph if such plan 

(i) is funded exclusively by the purchase of 
insurance contracts, and 

(ii) satisfies the requirements of paragraphs 
(2) and (3) of section 1081(b) of this title (relat-
ing to certain insurance contract plans), 

but only if an employee’s accrued benefit as of 
any applicable date is not less than the cash sur-
render value his insurance contracts would have 
on such applicable date if the requirements of 
paragraphs (4), (5), and (6) of section 1081(b) of 
this title were satisfied. 

(G) Notwithstanding the preceding subpara-
graphs, a defined benefit plan shall be treated as 
not satisfying the requirements of this para-
graph if the participant’s accrued benefit is re-
duced on account of any increase in his age or 
service. The preceding sentence shall not apply 
to benefits under the plan commencing before 
benefits payable under title II of the Social Se-
curity Act [42 U.S.C. 401 et seq.] which benefits 
under the plan— 

(i) do not exceed social security benefits, and 
(ii) terminate when such social security ben-

efits commence. 

(H)(i) Notwithstanding the preceding subpara-
graphs, a defined benefit plan shall be treated as 
not satisfying the requirements of this para-
graph if, under the plan, an employee’s benefit 
accrual is ceased, or the rate of an employee’s 
benefit accrual is reduced, because of the attain-
ment of any age. 

(ii) A plan shall not be treated as failing to 
meet the requirements of this subparagraph 
solely because the plan imposes (without regard 
to age) a limitation on the amount of benefits 
that the plan provides or a limitation on the 
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number of years of service or years of participa-
tion which are taken into account for purposes 
of determining benefit accrual under the plan. 

(iii) In the case of any employee who, as of the 
end of any plan year under a defined benefit 
plan, has attained normal retirement age under 
such plan— 

(I) if distribution of benefits under such plan 
with respect to such employee has commenced 
as of the end of such plan year, then any re-
quirement of this subparagraph for continued 
accrual of benefits under such plan with re-
spect to such employee during such plan year 
shall be treated as satisfied to the extent of 
the actuarial equivalent of in-service distribu-
tion of benefits, and 

(II) if distribution of benefits under such 
plan with respect to such employee has not 
commenced as of the end of such year in ac-
cordance with section 1056(a)(3) of this title, 
and the payment of benefits under such plan 
with respect to such employee is not sus-
pended during such plan year pursuant to sec-
tion 1053(a)(3)(B) of this title, then any re-
quirement of this subparagraph for continued 
accrual of benefits under such plan with re-
spect to such employee during such plan year 
shall be treated as satisfied to the extent of 
any adjustment in the benefit payable under 
the plan during such plan year attributable to 
the delay in the distribution of benefits after 
the attainment of normal retirement age. 

The preceding provisions of this clause shall 
apply in accordance with regulations of the Sec-
retary of the Treasury. Such regulations may 
provide for the application of the preceding pro-
visions of this clause, in the case of any such 
employee, with respect to any period of time 
within a plan year. 

(iv) Clause (i) shall not apply with respect to 
any employee who is a highly compensated em-
ployee (within the meaning of section 414(q) of 
title 26) to the extent provided in regulations 
prescribed by the Secretary of the Treasury for 
purposes of precluding discrimination in favor of 
highly compensated employees within the mean-
ing of subchapter D of chapter 1 of title 26. 

(v) A plan shall not be treated as failing to 
meet the requirements of clause (i) solely be-
cause the subsidized portion of any early retire-
ment benefit is disregarded in determining bene-
fit accruals. 

(vi) Any regulations prescribed by the Sec-
retary of the Treasury pursuant to clause (v) of 
section 411(b)(1)(H) of title 26 shall apply with 
respect to the requirements of this subpara-
graph in the same manner and to the same ex-
tent as such regulations apply with respect to 
the requirements of such section 411(b)(1)(H). 

(2)(A) A defined contribution plan satisfies the 
requirements of this paragraph if, under the 
plan, allocations to the employee’s account are 
not ceased, and the rate at which amounts are 
allocated to the employee’s account is not re-
duced, because of the attainment of any age. 

(B) A plan shall not be treated as failing to 
meet the requirements of subparagraph (A) sole-
ly because the subsidized portion of any early 
retirement benefit is disregarded in determining 
benefit accruals. 

(C) Any regulations prescribed by the Sec-
retary of the Treasury pursuant to subpara-

graphs (B) and (C) of section 411(b)(2) of title 26 
shall apply with respect to the requirements of 
this paragraph in the same manner and to the 
same extent as such regulations apply with re-
spect to the requirements of such section 
411(b)(2). 

(3) A plan satisfies the requirements of this 
paragraph if— 

(A) in the case of a defined benefit plan, the 
plan requires separate accounting for the por-
tion of each employee’s accrued benefit de-
rived from any voluntary employee contribu-
tions permitted under the plan; and 

(B) in the case of any plan which is not a de-
fined benefit plan, the plan requires separate 
accounting for each employee’s accrued bene-
fit. 

(4)(A) For purposes of determining an employ-
ee’s accrued benefit, the term ‘‘year of partici-
pation’’ means a period of service (beginning at 
the earliest date on which the employee is a par-
ticipant in the plan and which is included in a 
period of service required to be taken into ac-
count under section 1052(b) of this title, deter-
mined without regard to section 1052(b)(5) of this 
title) as determined under regulations pre-
scribed by the Secretary which provide for the 
calculation of such period on any reasonable and 
consistent basis. 

(B) For purposes of this paragraph, except as 
provided in subparagraph (C), in the case of any 
employee whose customary employment is less 
than full time, the calculation of such employ-
ee’s service on any basis which provides less 
than a ratable portion of the accrued benefit to 
which he would be entitled under the plan if his 
customary employment were full time shall not 
be treated as made on a reasonable and consist-
ent basis. 

(C) For purposes of this paragraph, in the case 
of any employee whose service is less than 1,000 
hours during any calendar year, plan year or 
other 12-consecutive-month period designated by 
the plan (and not prohibited under regulations 
prescribed by the Secretary) the calculation of 
his period of service shall not be treated as not 
made on a reasonable and consistent basis mere-
ly because such service is not taken into ac-
count. 

(D) In the case of any seasonal industry where 
the customary period of employment is less 
than 1,000 hours during a calendar year, the 
term ‘‘year of participation’’ shall be such pe-
riod as determined under regulations prescribed 
by the Secretary. 

(E) For purposes of this subsection in the case 
of any maritime industry, 125 days of service 
shall be treated as a year of participation. The 
Secretary may prescribe regulations to carry 
out the purposes of this subparagraph. 

(5) SPECIAL RULES RELATING TO AGE.— 
(A) COMPARISON TO SIMILARLY SITUATED 

YOUNGER INDIVIDUAL.— 
(i) IN GENERAL.—A plan shall not be treat-

ed as failing to meet the requirements of 
paragraph (1)(H)(i) if a participant’s accrued 
benefit, as determined as of any date under 
the terms of the plan, would be equal to or 
greater than that of any similarly situated, 
younger individual who is or could be a par-
ticipant. 
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1 So in original. Probably should be ‘‘similar account’’. 

(ii) SIMILARLY SITUATED.—For purposes of 
this subparagraph, a participant is similarly 
situated to any other individual if such par-
ticipant is identical to such other individual 
in every respect (including period of service, 
compensation, position, date of hire, work 
history, and any other respect) except for 
age. 

(iii) DISREGARD OF SUBSIDIZED EARLY RE-
TIREMENT BENEFITS.—In determining the ac-
crued benefit as of any date for purposes of 
this clause, the subsidized portion of any 
early retirement benefit or retirement-type 
subsidy shall be disregarded. 

(iv) ACCRUED BENEFIT.—For purposes of 
this subparagraph, the accrued benefit may, 
under the terms of the plan, be expressed as 
an annuity payable at normal retirement 
age, the balance of a hypothetical account, 
or the current value of the accumulated per-
centage of the employee’s final average com-
pensation. 

(B) APPLICABLE DEFINED BENEFIT PLANS.— 
(i) INTEREST CREDITS.— 

(I) IN GENERAL.—An applicable defined 
benefit plan shall be treated as failing to 
meet the requirements of paragraph (1)(H) 
unless the terms of the plan provide that 
any interest credit (or an equivalent 
amount) for any plan year shall be at a 
rate which is not greater than a market 
rate of return. A plan shall not be treated 
as failing to meet the requirements of this 
subclause merely because the plan pro-
vides for a reasonable minimum guaran-
teed rate of return or for a rate of return 
that is equal to the greater of a fixed or 
variable rate of return. 

(II) PRESERVATION OF CAPITAL.—An inter-
est credit (or an equivalent amount) of less 
than zero shall in no event result in the 
account balance or similar amount being 
less than the aggregate amount of con-
tributions credited to the account. 

(III) MARKET RATE OF RETURN.—The Sec-
retary of the Treasury may provide by reg-
ulation for rules governing the calculation 
of a market rate of return for purposes of 
subclause (I) and for permissible methods 
of crediting interest to the account (in-
cluding fixed or variable interest rates) re-
sulting in effective rates of return meeting 
the requirements of subclause (I). 

(ii) SPECIAL RULE FOR PLAN CONVERSIONS.— 
If, after June 29, 2005, an applicable plan 
amendment is adopted, the plan shall be 
treated as failing to meet the requirements 
of paragraph (1)(H) unless the requirements 
of clause (iii) are met with respect to each 
individual who was a participant in the plan 
immediately before the adoption of the 
amendment. 

(iii) RATE OF BENEFIT ACCRUAL.—Subject to 
clause (iv), the requirements of this clause 
are met with respect to any participant if 
the accrued benefit of the participant under 
the terms of the plan as in effect after the 
amendment is not less than the sum of— 

(I) the participant’s accrued benefit for 
years of service before the effective date of 

the amendment, determined under the 
terms of the plan as in effect before the 
amendment, plus 

(II) the participant’s accrued benefit for 
years of service after the effective date of 
the amendment, determined under the 
terms of the plan as in effect after the 
amendment. 

(iv) SPECIAL RULES FOR EARLY RETIREMENT 
SUBSIDIES.—For purposes of clause (iii)(I), 
the plan shall credit the accumulation ac-
count or similar amount 1 with the amount 
of any early retirement benefit or retire-
ment-type subsidy for the plan year in which 
the participant retires if, as of such time, 
the participant has met the age, years of 
service, and other requirements under the 
plan for entitlement to such benefit or sub-
sidy. 

(v) APPLICABLE PLAN AMENDMENT.—For 
purposes of this subparagraph— 

(I) IN GENERAL.—The term ‘‘applicable 
plan amendment’’ means an amendment to 
a defined benefit plan which has the effect 
of converting the plan to an applicable de-
fined benefit plan. 

(II) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined 
benefit plans established or maintained by 
an employer are coordinated in such a 
manner as to have the effect of the adop-
tion of an amendment described in sub-
clause (I), the sponsor of the defined bene-
fit plan or plans providing for such coordi-
nation shall be treated as having adopted 
such a plan amendment as of the date such 
coordination begins. 

(III) MULTIPLE AMENDMENTS.—The Sec-
retary of the Treasury shall issue regula-
tions to prevent the avoidance of the pur-
poses of this subparagraph through the use 
of 2 or more plan amendments rather than 
a single amendment. 

(IV) APPLICABLE DEFINED BENEFIT PLAN.— 
For purposes of this subparagraph, the 
term ‘‘applicable defined benefit plan’’ has 
the meaning given such term by section 
1053(f)(3) of this title. 

(vi) TERMINATION REQUIREMENTS.—An ap-
plicable defined benefit plan shall not be 
treated as meeting the requirements of 
clause (i) unless the plan provides that, upon 
the termination of the plan— 

(I) if the interest credit rate (or an 
equivalent amount) under the plan is a 
variable rate, the rate of interest used to 
determine accrued benefits under the plan 
shall be equal to the average of the rates 
of interest used under the plan during the 
5-year period ending on the termination 
date, and 

(II) the interest rate and mortality table 
used to determine the amount of any bene-
fit under the plan payable in the form of 
an annuity payable at normal retirement 
age shall be the rate and table specified 
under the plan for such purpose as of the 
termination date, except that if such in-
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terest rate is a variable rate, the interest 
rate shall be determined under the rules of 
subclause (I). 

(C) CERTAIN OFFSETS PERMITTED.—A plan 
shall not be treated as failing to meet the re-
quirements of paragraph (1)(H)(i) solely be-
cause the plan provides offsets against bene-
fits under the plan to the extent such offsets 
are allowable in applying the requirements of 
section 401(a) of title 26. 

(D) PERMITTED DISPARITIES IN PLAN CON-
TRIBUTIONS OR BENEFITS.—A plan shall not be 
treated as failing to meet the requirements of 
paragraph (1)(H) solely because the plan pro-
vides a disparity in contributions or benefits 
with respect to which the requirements of sec-
tion 401(l) of title 26 are met. 

(E) INDEXING PERMITTED.— 
(i) IN GENERAL.—A plan shall not be treat-

ed as failing to meet the requirements of 
paragraph (1)(H) solely because the plan pro-
vides for indexing of accrued benefits under 
the plan. 

(ii) PROTECTION AGAINST LOSS.—Except in 
the case of any benefit provided in the form 
of a variable annuity, clause (i) shall not 
apply with respect to any indexing which re-
sults in an accrued benefit less than the ac-
crued benefit determined without regard to 
such indexing. 

(iii) INDEXING.—For purposes of this sub-
paragraph, the term ‘‘indexing’’ means, in 
connection with an accrued benefit, the peri-
odic adjustment of the accrued benefit by 
means of the application of a recognized in-
vestment index or methodology. 

(F) EARLY RETIREMENT BENEFIT OR RETIRE-
MENT-TYPE SUBSIDY.—For purposes of this 
paragraph, the terms ‘‘early retirement bene-
fit’’ and ‘‘retirement-type subsidy’’ have the 
meaning given such terms in subsection 
(g)(2)(A). 

(G) BENEFIT ACCRUED TO DATE.—For purposes 
of this paragraph, any reference to the accrued 
benefit shall be a reference to such benefit ac-
crued to date. 

(c) Employee’s accrued benefits derived from em-
ployer and employee contributions 

(1) For purposes of this section and section 
1053 of this title an employee’s accrued benefit 
derived from employer contributions as of any 
applicable date is the excess (if any) of the ac-
crued benefit for such employee as of such appli-
cable date over the accrued benefit derived from 
contributions made by such employee as of such 
date. 

(2)(A) In the case of a plan other than a de-
fined benefit plan, the accrued benefit derived 
from contributions made by an employee as of 
any applicable date is— 

(i) except as provided in clause (ii), the bal-
ance of the employee’s separate account con-
sisting only of his contributions and the in-
come, expenses, gains, and losses attributable 
thereto, or 

(ii) if a separate account is not maintained 
with respect to an employee’s contributions 
under such a plan, the amount which bears the 
same ratio to his total accrued benefit as the 

total amount of the employee’s contributions 
(less withdrawals) bears to the sum of such 
contributions and the contributions made on 
his behalf by the employer (less withdrawals). 

(B) DEFINED BENEFIT PLANS.—In the case of a 
defined benefit plan, the accrued benefit derived 
from contributions made by an employee as of 
any applicable date is the amount equal to the 
employee’s accumulated contributions expressed 
as an annual benefit commencing at normal re-
tirement age, using an interest rate which would 
be used under the plan under section 1055(g)(3) of 
this title (as of the determination date). 

(C) For purposes of this subsection, the term 
‘‘accumulated contributions’’ means the total 
of— 

(i) all mandatory contributions made by the 
employee, 

(ii) interest (if any) under the plan to the 
end of the last plan year to which section 
1053(a)(2) of this title does not apply (by rea-
son of the applicable effective date), and 

(iii) interest on the sum of the amounts de-
termined under clauses (i) and (ii) compounded 
annually— 

(I) at the rate of 120 percent of the Federal 
mid-term rate (as in effect under section 1274 
of title 26 for the 1st month of a plan year 
for the period beginning with the 1st plan 
year to which subsection (a)(2) of this sec-
tion applies by reason of the applicable ef-
fective date) and ending with the date on 
which the determination is being made, and 

(II) at the interest rate which would be 
used under the plan under section 1055(g)(3) 
of this title (as of the determination date) 
for the period beginning with the determina-
tion date and ending on the date on which 
the employee attains normal retirement age. 

For purposes of this subparagraph, the term 
‘‘mandatory contributions’’ means amounts con-
tributed to the plan by the employee which are 
required as a condition of employment, as a con-
dition of participation in such plans, or as a con-
dition of obtaining benefits under the plan at-
tributable to employer contributions. 

(D) The Secretary of the Treasury is author-
ized to adjust by regulation the conversion fac-
tor described in subparagraph (B) from time to 
time as he may deem necessary. No such adjust-
ment shall be effective for a plan year beginning 
before the expiration of 1 year after such adjust-
ment is determined and published. 

(3) For purposes of this section, in the case of 
any defined benefit plan, if an employee’s ac-
crued benefit is to be determined as an amount 
other than an annual benefit commencing at 
normal retirement age, or if the accrued benefit 
derived from contributions made by an em-
ployee is to be determined with respect to a ben-
efit other than an annual benefit in the form of 
a single life annuity (without ancillary benefits) 
commencing at normal retirement age, the em-
ployee’s accrued benefit, or the accrued benefits 
derived from contributions made by an em-
ployee, as the case may be, shall be the actuar-
ial equivalent of such benefit or amount deter-
mined under paragraph (1) or (2). 

(4) In the case of a defined benefit plan which 
permits voluntary employee contributions, the 
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portion of an employee’s accrued benefit derived 
from such contributions shall be treated as an 
accrued benefit derived from employee contribu-
tions under a plan other than a defined benefit 
plan. 

(d) Employee service which may be disregarded 
in determining employee’s accrued benefits 
under plan 

Notwithstanding section 1053(b)(1) of this title, 
for purposes of determining the employee’s ac-
crued benefit under the plan, the plan may dis-
regard service performed by the employee with 
respect to which he has received— 

(1) a distribution of the present value of his 
entire nonforfeitable benefit if such distribu-
tion was in an amount (not more than the dol-
lar limit under section 1053(e)(1) of this title) 
permitted under regulations prescribed by the 
Secretary of the Treasury, or 

(2) a distribution of the present value of his 
nonforfeitable benefit attributable to such 
service which he elected to receive. 

Paragraph (1) shall apply only if such distribu-
tion was made on termination of the employee’s 
participation in the plan. Paragraph (2) shall 
apply only if such distribution was made on ter-
mination of the employee’s participation in the 
plan or under such other circumstances as may 
be provided under regulations prescribed by the 
Secretary of the Treasury. 

(e) Opportunity to repay full amount of distribu-
tions which have been reduced through dis-
regarded employee service 

For purposes of determining the employee’s 
accrued benefit, the plan shall not disregard 
service as provided in subsection (d) of this sec-
tion unless the plan provides an opportunity for 
the participant to repay the full amount of a 
distribution described in subsection (d) of this 
section with, in the case of a defined benefit 
plan, interest at the rate determined for pur-
poses of subsection (c)(2)(C) of this section and 
provides that upon such repayment the employ-
ee’s accrued benefit shall be recomputed by tak-
ing into account service so disregarded. This 
subsection shall apply only in the case of a par-
ticipant who— 

(1) received such a distribution in any plan 
year to which this section applies which dis-
tribution was less than the present value of 
his accrued benefit, 

(2) resumes employment covered under the 
plan, and 

(3) repays the full amount of such distribu-
tion with, in the case of a defined benefit plan, 
interest at the rate determined for purposes of 
subsection (c)(2)(C) of this section. 

The plan provision required under this sub-
section may provide that such repayment must 
be made (A) in the case of a withdrawal on ac-
count of separation from service, before the ear-
lier of 5 years after the first date on which the 
participant is subsequently re-employed by the 
employer, or the close of the first period of 5 
consecutive 1-year breaks in service commenc-
ing after the withdrawal; or (B) in the case of 
any other withdrawal, 5 years after the date of 
the withdrawal. 

(f) Employer treated as maintaining a plan 

For the purposes of this part, an employer 
shall be treated as maintaining a plan if any em-
ployee of such employer accrues benefits under 
such plan by reason of service with such em-
ployer. 

(g) Decrease of accrued benefits through amend-
ment of plan 

(1) The accrued benefit of a participant under 
a plan may not be decreased by an amendment 
of the plan, other than an amendment described 
in section 1082(d)(2) or 1441 of this title. 

(2) For purposes of paragraph (1), a plan 
amendment which has the effect of— 

(A) eliminating or reducing an early retire-
ment benefit or a retirement-type subsidy (as 
defined in regulations), or 

(B) eliminating an optional form of benefit, 

with respect to benefits attributable to service 
before the amendment shall be treated as reduc-
ing accrued benefits. In the case of a retirement- 
type subsidy, the preceding sentence shall apply 
only with respect to a participant who satisfies 
(either before or after the amendment) the pre-
amendment conditions for the subsidy. The Sec-
retary of the Treasury shall by regulations pro-
vide that this paragraph shall not apply to any 
plan amendment which reduces or eliminates 
benefits or subsidies which create significant 
burdens or complexities for the plan and plan 
participants, unless such amendment adversely 
affects the rights of any participant in a more 
than de minimis manner. The Secretary of the 
Treasury may by regulations provide that this 
subparagraph shall not apply to a plan amend-
ment described in subparagraph (B) (other than 
a plan amendment having an effect described in 
subparagraph (A)). 

(3) For purposes of this subsection, any— 
(A) tax credit employee stock ownership 

plan (as defined in section 409(a) of title 26, or 
(B) employee stock ownership plan (as de-

fined in section 4975(e)(7) of title 26), 

shall not be treated as failing to meet the re-
quirements of this subsection merely because it 
modifies distribution options in a nondiscrim-
inatory manner. 

(4)(A) A defined contribution plan (in this sub-
paragraph referred to as the ‘‘transferee plan’’) 
shall not be treated as failing to meet the re-
quirements of this subsection merely because 
the transferee plan does not provide some or all 
of the forms of distribution previously available 
under another defined contribution plan (in this 
subparagraph referred to as the ‘‘transferor 
plan’’) to the extent that— 

(i) the forms of distribution previously avail-
able under the transferor plan applied to the 
account of a participant or beneficiary under 
the transferor plan that was transferred from 
the transferor plan to the transferee plan pur-
suant to a direct transfer rather than pursu-
ant to a distribution from the transferor plan; 

(ii) the terms of both the transferor plan and 
the transferee plan authorize the transfer de-
scribed in clause (i); 

(iii) the transfer described in clause (i) was 
made pursuant to a voluntary election by the 
participant or beneficiary whose account was 
transferred to the transferee plan; 
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(iv) the election described in clause (iii) was 
made after the participant or beneficiary re-
ceived a notice describing the consequences of 
making the election; and 

(v) the transferee plan allows the participant 
or beneficiary described in clause (iii) to re-
ceive any distribution to which the partici-
pant or beneficiary is entitled under the trans-
feree plan in the form of a single sum distribu-
tion. 

(B) Subparagraph (A) shall apply to plan merg-
ers and other transactions having the effect of a 
direct transfer, including consolidations of bene-
fits attributable to different employers within a 
multiple employer plan. 

(5) Except to the extent provided in regula-
tions promulgated by the Secretary of the 
Treasury, a defined contribution plan shall not 
be treated as failing to meet the requirements of 
this subsection merely because of the elimi-
nation of a form of distribution previously avail-
able thereunder. This paragraph shall not apply 
to the elimination of a form of distribution with 
respect to any participant unless— 

(A) a single sum payment is available to 
such participant at the same time or times as 
the form of distribution being eliminated; and 

(B) such single sum payment is based on the 
same or greater portion of the participant’s 
account as the form of distribution being 
eliminated. 

(h) Notice of significant reduction in benefit ac-
cruals 

(1) An applicable pension plan may not be 
amended so as to provide for a significant reduc-
tion in the rate of future benefit accrual unless 
the plan administrator provides the notice de-
scribed in paragraph (2) to each applicable indi-
vidual (and to each employee organization rep-
resenting applicable individuals) and to each 
employer who has an obligation to contribute to 
the plan. 

(2) The notice required by paragraph (1) shall 
be written in a manner calculated to be under-
stood by the average plan participant and shall 
provide sufficient information (as determined in 
accordance with regulations prescribed by the 
Secretary of the Treasury) to allow applicable 
individuals to understand the effect of the plan 
amendment. The Secretary of the Treasury may 
provide a simplified form of notice for, or ex-
empt from any notice requirement, a plan— 

(A) which has fewer than 100 participants 
who have accrued a benefit under the plan, or 

(B) which offers participants the option to 
choose between the new benefit formula and 
the old benefit formula. 

(3) Except as provided in regulations pre-
scribed by the Secretary of the Treasury, the no-
tice required by paragraph (1) shall be provided 
within a reasonable time before the effective 
date of the plan amendment. 

(4) Any notice under paragraph (1) may be pro-
vided to a person designated, in writing, by the 
person to which it would otherwise be provided. 

(5) A plan shall not be treated as failing to 
meet the requirements of paragraph (1) merely 
because notice is provided before the adoption of 
the plan amendment if no material modification 

of the amendment occurs before the amendment 
is adopted. 

(6)(A) In the case of any egregious failure to 
meet any requirement of this subsection with 
respect to any plan amendment, the provisions 
of the applicable pension plan shall be applied as 
if such plan amendment entitled all applicable 
individuals to the greater of— 

(i) the benefits to which they would have 
been entitled without regard to such amend-
ment, or 

(ii) the benefits under the plan with regard 
to such amendment. 

(B) For purposes of subparagraph (A), there is 
an egregious failure to meet the requirements of 
this subsection if such failure is within the con-
trol of the plan sponsor and is— 

(i) an intentional failure (including any fail-
ure to promptly provide the required notice or 
information after the plan administrator dis-
covers an unintentional failure to meet the re-
quirements of this subsection), 

(ii) a failure to provide most of the individ-
uals with most of the information they are en-
titled to receive under this subsection, or 

(iii) a failure which is determined to be egre-
gious under regulations prescribed by the Sec-
retary of the Treasury. 

(7) The Secretary of the Treasury may by reg-
ulations allow any notice under this subsection 
to be provided by using new technologies. 

(8) For purposes of this subsection— 
(A) The term ‘‘applicable individual’’ means, 

with respect to any plan amendment— 
(i) each participant in the plan; and 
(ii) any beneficiary who is an alternate 

payee (within the meaning of section 
1056(d)(3)(K) of this title) under an applicable 
qualified domestic relations order (within 
the meaning of section 1056(d)(3)(B)(i) of this 
title), 

whose rate of future benefit accrual under the 
plan may reasonably be expected to be signifi-
cantly reduced by such plan amendment. 

(B) The term ‘‘applicable pension plan’’ 
means— 

(i) any defined benefit plan; or 
(ii) an individual account plan which is 

subject to the funding standards of section 
412 of title 26. 

(9) For purposes of this subsection, a plan 
amendment which eliminates or reduces any 
early retirement benefit or retirement-type sub-
sidy (within the meaning of subsection (g)(2)(A) 
of this section) shall be treated as having the ef-
fect of reducing the rate of future benefit ac-
crual. 

(i) Prohibition on benefit increases where plan 
sponsor is in bankruptcy 

(1) In the case of a plan described in paragraph 
(3) which is maintained by an employer that is 
a debtor in a case under title 11 or similar Fed-
eral or State law, no amendment of the plan 
which increases the liabilities of the plan by 
reason of— 

(A) any increase in benefits, 
(B) any change in the accrual of benefits, or 
(C) any change in the rate at which benefits 

become nonforfeitable under the plan, 
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with respect to employees of the debtor, shall be 
effective prior to the effective date of such em-
ployer’s plan of reorganization. 

(2) Paragraph (1) shall not apply to any plan 
amendment that— 

(A) the Secretary of the Treasury deter-
mines to be reasonable and that provides for 
only de minimis increases in the liabilities of 
the plan with respect to employees of the 
debtor, 

(B) only repeals an amendment described in 
section 1082(d)(2) of this title, 

(C) is required as a condition of qualification 
under part I of subchapter D of chapter 1 of 
title 26, or 

(D) was adopted prior to, or pursuant to a 
collective bargaining agreement entered into 
prior to, the date on which the employer be-
came a debtor in a case under title 11 or simi-
lar Federal or State law. 

(3) This subsection shall apply only to plans 
(other than multiemployer plans) covered under 
section 1321 of this title for which the funding 
target attainment percentage (as defined in sec-
tion 1083(d)(2) of this title) is less than 100 per-
cent after taking into account the effect of the 
amendment. 

(4) For purposes of this subsection, the term 
‘‘employer’’ has the meaning set forth in section 
1082(b)(1) of this title, without regard to section 
1082(b)(2) of this title. 

(j) Diversification requirements for certain indi-
vidual account plans 

(1) In general 

An applicable individual account plan shall 
meet the diversification requirements of para-
graphs (2), (3), and (4). 

(2) Employee contributions and elective defer-
rals invested in employer securities 

In the case of the portion of an applicable in-
dividual’s account attributable to employee 
contributions and elective deferrals which is 
invested in employer securities, a plan meets 
the requirements of this paragraph if the ap-
plicable individual may elect to direct the 
plan to divest any such securities and to rein-
vest an equivalent amount in other invest-
ment options meeting the requirements of 
paragraph (4). 

(3) Employer contributions invested in em-
ployer securities 

In the case of the portion of the account at-
tributable to employer contributions other 
than elective deferrals which is invested in 
employer securities, a plan meets the require-
ments of this paragraph if each applicable in-
dividual who— 

(A) is a participant who has completed at 
least 3 years of service, or 

(B) is a beneficiary of a participant de-
scribed in subparagraph (A) or of a deceased 
participant, 

may elect to direct the plan to divest any such 
securities and to reinvest an equivalent 
amount in other investment options meeting 
the requirements of paragraph (4). 

(4) Investment options 

(A) In general 

The requirements of this paragraph are 
met if the plan offers not less than 3 invest-
ment options, other than employer securi-
ties, to which an applicable individual may 
direct the proceeds from the divestment of 
employer securities pursuant to this sub-
section, each of which is diversified and has 
materially different risk and return charac-
teristics. 

(B) Treatment of certain restrictions and 
conditions 

(i) Time for making investment choices 

A plan shall not be treated as failing to 
meet the requirements of this paragraph 
merely because the plan limits the time 
for divestment and reinvestment to peri-
odic, reasonable opportunities occurring 
no less frequently than quarterly. 

(ii) Certain restrictions and conditions not 
allowed 

Except as provided in regulations, a plan 
shall not meet the requirements of this 
paragraph if the plan imposes restrictions 
or conditions with respect to the invest-
ment of employer securities which are not 
imposed on the investment of other assets 
of the plan. This subparagraph shall not 
apply to any restrictions or conditions im-
posed by reason of the application of secu-
rities laws. 

(5) Applicable individual account plan 

For purposes of this subsection— 

(A) In general 

The term ‘‘applicable individual account 
plan’’ means any individual account plan (as 
defined in section 1002(34) of this title) which 
holds any publicly traded employer securi-
ties. 

(B) Exception for certain ESOPS 

Such term does not include an employee 
stock ownership plan if— 

(i) there are no contributions to such 
plan (or earnings thereunder) which are 
held within such plan and are subject to 
subsection (k) or (m) of section 401 of title 
26, and 

(ii) such plan is a separate plan (for pur-
poses of section 414(l) of title 26) with re-
spect to any other defined benefit plan or 
individual account plan maintained by the 
same employer or employers. 

(C) Exception for one participant plans 

Such term shall not include a one-partici-
pant retirement plan (as defined in section 
1021(i)(8)(B) of this title). 

(D) Certain plans treated as holding publicly 
traded employer securities 

(i) In general 

Except as provided in regulations or in 
clause (ii), a plan holding employer securi-
ties which are not publicly traded em-
ployer securities shall be treated as hold-
ing publicly traded employer securities if 
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any employer corporation, or any member 
of a controlled group of corporations 
which includes such employer corporation, 
has issued a class of stock which is a pub-
licly traded employer security. 

(ii) Exception for certain controlled groups 
with publicly traded securities 

Clause (i) shall not apply to a plan if— 
(I) no employer corporation, or parent 

corporation of an employer corporation, 
has issued any publicly traded employer 
security, and 

(II) no employer corporation, or parent 
corporation of an employer corporation, 
has issued any special class of stock 
which grants particular rights to, or 
bears particular risks for, the holder or 
issuer with respect to any corporation 
described in clause (i) which has issued 
any publicly traded employer security. 

(iii) Definitions 

For purposes of this subparagraph, the 
term— 

(I) ‘‘controlled group of corporations’’ 
has the meaning given such term by sec-
tion 1563(a) of title 26, except that ‘‘50 
percent’’ shall be substituted for ‘‘80 per-
cent’’ each place it appears, 

(II) ‘‘employer corporation’’ means a 
corporation which is an employer main-
taining the plan, and 

(III) ‘‘parent corporation’’ has the 
meaning given such term by section 
424(e) of title 26. 

(6) Other definitions 

For purposes of this paragraph— 

(A) Applicable individual 

The term ‘‘applicable individual’’ means— 
(i) any participant in the plan, and 
(ii) any beneficiary who has an account 

under the plan with respect to which the 
beneficiary is entitled to exercise the 
rights of a participant. 

(B) Elective deferral 

The term ‘‘elective deferral’’ means an em-
ployer contribution described in section 
402(g)(3)(A) of title 26. 

(C) Employer security 

The term ‘‘employer security’’ has the 
meaning given such term by section 
1107(d)(1) of this title. 

(D) Employee stock ownership plan 

The term ‘‘employee stock ownership 
plan’’ has the meaning given such term by 
section 4975(e)(7) of title 26. 

(E) Publicly traded employer securities 

The term ‘‘publicly traded employer secu-
rities’’ means employer securities which are 
readily tradable on an established securities 
market. 

(F) Year of service 

The term ‘‘year of service’’ has the mean-
ing given such term by section 1053(b)(2) of 
this title. 

(7) Transition rule for securities attributable 
to employer contributions 

(A) Rules phased in over 3 years 

(i) In general 

In the case of the portion of an account 
to which paragraph (3) applies and which 
consists of employer securities acquired in 
a plan year beginning before January 1, 
2007, paragraph (3) shall only apply to the 
applicable percentage of such securities. 
This subparagraph shall be applied sepa-
rately with respect to each class of securi-
ties. 

(ii) Exception for certain participants aged 
55 or over 

Clause (i) shall not apply to an applica-
ble individual who is a participant who has 
attained age 55 and completed at least 3 
years of service before the first plan year 
beginning after December 31, 2005. 

(B) Applicable percentage 

For purposes of subparagraph (A), the ap-
plicable percentage shall be determined as 
follows: 

Plan year to which The applicable 
paragraph (3) applies: percentage is: 

1st ........................................................ 33

2d ......................................................... 66

3d ......................................................... 100.

(k) Cross reference 

For special rules relating to plan provisions 
adopted to preclude discrimination, see section 
1053(c)(2) of this title. 

(Pub. L. 93–406, title I, § 204, Sept. 2, 1974, 88 Stat. 
858; Pub. L. 98–397, title I, §§ 102(e)(3), (f), 105(b), 
title III, § 301(a)(2), Aug. 23, 1984, 98 Stat. 1429, 
1436, 1451; Pub. L. 99–272, title XI, § 11006(a), Apr. 
7, 1986, 100 Stat. 243; Pub. L. 99–509, title IX, 
§ 9202(a), Oct. 21, 1986, 100 Stat. 1975; Pub. L. 
99–514, title XI, § 1113(e)(4)(B), title XVIII, 
§§ 1879(u)(1), 1898(a)(4)(B)(ii), (f)(1)(B), (2), Oct. 22, 
1986, 100 Stat. 2448, 2913, 2944, 2956; Pub. L. 
100–203, title IX, § 9346(a), Dec. 22, 1987, 101 Stat. 
1330–374; Pub. L. 101–239, title VII, §§ 7862(b)(1)(A), 
(2), 7871(a)(1), (3), 7881(m)(2)(A)–(C), 7891(a)(1), 
7894(c)(4)–(6), Dec. 19, 1989, 103 Stat. 2432, 2434, 
2435, 2444, 2445, 2449; Pub. L. 103–465, title VII, 
§ 766(a), Dec. 8, 1994, 108 Stat. 5036; Pub. L. 105–34, 
title X, § 1071(b)(2), Aug. 5, 1997, 111 Stat. 948; 
Pub. L. 107–16, title VI, §§ 645(a)(2), (b)(2), 659(b), 
June 7, 2001, 115 Stat. 124, 125, 139; Pub. L. 
107–147, title IV, § 411(u)(2), Mar. 9, 2002, 116 Stat. 
52; Pub. L. 109–280, title I, § 107(a)(5)–(8), title V, 
§ 502(c)(1), title VII, § 701(a)(1), title IX, § 901(b)(1), 
Aug. 17, 2006, 120 Stat. 819, 941, 981, 1029.) 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsec. 

(b)(1)(G), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as 

amended. Title II of the Social Security Act is classi-

fied generally to subchapter II (§ 401 et seq.) of chapter 

7 of Title 42, The Public Health and Welfare. For com-

plete classification of this Act to the Code, see section 

1305 of Title 42 and Tables. 

AMENDMENTS 

2006—Subsec. (b)(5). Pub. L. 109–280, § 701(a)(1), added 

par. (5). 
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Subsec. (g)(1). Pub. L. 109–280, § 107(a)(5), substituted 

‘‘1082(d)(2)’’ for ‘‘1082(c)(8)’’. 
Subsec. (h)(1). Pub. L. 109–280, § 502(c)(1), inserted be-

fore period at end ‘‘and to each employer who has an 

obligation to contribute to the plan’’. 
Subsec. (i)(2)(B). Pub. L. 109–280, § 107(a)(6), sub-

stituted ‘‘1082(d)(2)’’ for ‘‘1082(c)(8)’’. 
Subsec. (i)(3). Pub. L. 109–280, § 107(a)(7), substituted 

‘‘funding target attainment percentage (as defined in 

section 1083(d)(2) of this title)’’ for ‘‘funded current li-

ability percentage (within the meaning of section 

1082(d)(8) of this title)’’. 
Subsec. (i)(4). Pub. L. 109–280, § 107(a)(8), substituted 

‘‘section 1082(b)(1) of this title, without regard to sec-

tion 1082(b)(2) of this title’’ for ‘‘section 1082(c)(11)(A) of 

this title, without regard to section 1082(c)(11)(B) of 

this title’’. 
Subsecs. (j), (k). Pub. L. 109–280, § 901(b)(1), added sub-

sec. (j) and redesignated former subsec. (j) as (k). 
2002—Subsec. (h)(9). Pub. L. 107–147 struck out ‘‘sig-

nificantly’’ before ‘‘reduces’’ and before ‘‘reducing’’. 
2001—Subsec. (g)(2). Pub. L. 107–16, § 645(b)(2), inserted 

after second sentence ‘‘The Secretary of the Treasury 

shall by regulations provide that this paragraph shall 

not apply to any plan amendment which reduces or 

eliminates benefits or subsidies which create signifi-

cant burdens or complexities for the plan and plan par-

ticipants, unless such amendment adversely affects the 

rights of any participant in a more than de minimis 

manner.’’ 
Subsec. (g)(4), (5). Pub. L. 107–16, § 645(a)(2), added 

pars. (4) and (5). 
Subsec. (h). Pub. L. 107–16, § 659(b), amended subsec. 

(h) generally. Prior to amendment, subsec. (h) read as 

follows: 
‘‘(1) A plan described in paragraph (2) may not be 

amended so as to provide for a significant reduction in 

the rate of future benefit accrual, unless, after adop-

tion of the plan amendment and not less than 15 days 

before the effective date of the plan amendment, the 

plan administrator provides a written notice, setting 

forth the plan amendment and its effective date, to— 
‘‘(A) each participant in the plan, 
‘‘(B) each beneficiary who is an alternate payee 

(within the meaning of section 1056(d)(3)(K) of this 

title) under an applicable qualified domestic relations 

order (within the meaning of section 1056(d)(3)(B)(i) of 

this title), and 
‘‘(C) each employee organization representing par-

ticipants in the plan, 
except that such notice shall instead be provided to a 

person designated, in writing, to receive such notice on 

behalf of any person referred to in subparagraph (A), 

(B), or (C). 
‘‘(2) A plan is described in this paragraph if such plan 

is— 
‘‘(A) a defined benefit plan, or 
‘‘(B) an individual account plan which is subject to 

the funding standards of section 1082 of this title.’’ 
1997—Subsec. (d)(1). Pub. L. 105–34 substituted ‘‘the 

dollar limit under section 1053(e)(1) of this title’’ for 

‘‘$3,500’’. 
1994—Subsecs. (i), (j). Pub. L. 103–465 added subsec. (i) 

and redesignated former subsec. (i) as (j). 
1989—Subsec. (b)(1)(A). Pub. L. 101–239, § 7894(c)(4), 

substituted ‘‘subparagraph’’ for ‘‘suparagraph’’ in last 

sentence. 
Subsec. (b)(1)(E). Pub. L. 101–239, § 7894(c)(5), sub-

stituted ‘‘term ‘year of service’ ’’ for ‘‘term ‘years of 

service’ ’’. 
Subsec. (b)(2)(B). Pub. L. 101–239, § 7871(a)(1), redesig-

nated subpar. (C) as (B) and struck out former subpar. 

(B) which read as follows: ‘‘Subparagraph (A) shall not 

apply with respect to any employee who is a highly 

compensated employee (within the meaning of section 

414(q) of title 26) to the extent provided in regulations 

prescribed by the Secretary of the Treasury for pur-

poses of precluding discrimination in favor of highly 

compensated employees within the meaning of sub-

chapter D of chapter 1 of title 26.’’ 

Subsec. (b)(2)(C). Pub. L. 101–239, § 7871(a)(3), sub-

stituted ‘‘subparagraphs (B) and (C)’’ for ‘‘subpara-

graphs (C) and (D)’’. 
Pub. L. 101–239, § 7871(a)(1), redesignated subpar. (D) 

as (C). Former subpar. (C) redesignated (B). 
Subsec. (b)(2)(D). Pub. L. 101–239, § 7871(a)(1), redesig-

nated subpar. (D) as (C). 
Subsec. (c)(2)(B). Pub. L. 101–239, § 7881(m)(2)(B), in-

serted heading and amended text generally. Prior to 

amendment, text read as follows: 
‘‘(i) In the case of a defined benefit plan providing an 

annual benefit in the form of a single life annuity 

(without ancillary benefits) commencing at normal re-

tirement age, the accrued benefit derived from con-

tributions made by an employee as of any applicable 

date is the annual benefit equal to the employee’s accu-

mulated contributions multiplied by the appropriate 

conversion factor. 
‘‘(ii) For purposes of clause (i), the term ‘appropriate 

conversion factor’ means the factor necessary to con-

vert an amount equal to the accumulated contributions 

to a single life annuity (without ancillary benefits) 

commencing at normal retirement age and shall be 10 

percent for a normal retirement age of 65 years. For 

other normal retirement ages the conversion factor 

shall be determined in accordance with regulations pre-

scribed by the Secretary of the Treasury or his dele-

gate.’’ 
Subsec. (c)(2)(C)(iii). Pub. L. 101–239, § 7881(m)(2)(A), 

amended cl. (iii) generally. Prior to amendment, cl. 

(iii) read as follows: ‘‘interest on the sum of the 

amounts determined under clauses (i) and (ii) com-

pounded annually at the rate of 120 percent of the Fed-

eral mid-term rate (as in effect under section 1274 of 

title 26 for the 1st month of a plan year) from the be-

ginning of the first plan year to which section 1053(a)(2) 

of this title applies (by reason of the applicable effec-

tive date) to the date upon which the employee would 

attain normal retirement age.’’ 
Subsec. (c)(2)(E). Pub. L. 101–239, § 7881(m)(2)(C), 

struck out subpar. (E) which read as follows: ‘‘The ac-

crued benefit derived from employee contributions 

shall not exceed the greater of— 
‘‘(i) the employee’s accrued benefit under the plan, 

or 
‘‘(ii) the accrued benefit derived from employee 

contributions determined as though the amounts cal-

culated under clauses (ii) and (iii) of subparagraph (C) 

were zero.’’ 
Subsec. (d). Pub. L. 101–239, § 7894(c)(6), removed the 

indentation of the term ‘‘Paragraph’’ where first ap-

pearing in concluding provisions. 
Subsec. (g)(3)(A). Pub. L. 101–239, § 7891(a)(1), sub-

stituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Internal 

Revenue Code of 1954’’, which for purposes of codifica-

tion was translated as ‘‘title 26’’ thus requiring no 

change in text. 
Subsec. (h). Pub. L. 101–239, § 7862(b)(1)(A), made tech-

nical correction to directory language of Pub. L. 99–514, 

§ 1879(u)(1), see 1986 Amendment note below. 
Subsec. (h)(2). Pub. L. 101–239, § 7862(b)(2), adjusted 

left-hand margin of introductory provisions to full 

measure. 
1987—Subsec. (c)(2)(C)(iii). Pub. L. 100–203, § 9346(a)(1), 

substituted ‘‘120 percent of the Federal mid-term rate 

(as in effect under section 1274 of title 26 for the 1st 

month of a plan year)’’ for ‘‘5 percent per annum’’. 
Subsec. (c)(2)(D). Pub. L. 100–203, § 9346(a)(2), struck 

out ‘‘, the rate of interest described in clause (iii) of 

subparagraph (C), or both,’’ before ‘‘from time to time’’ 

in first sentence and struck out second sentence which 

read as follows: ‘‘The rate of interest shall bear the re-

lationship to 5 percent which the Secretary of the 

Treasury determines to be comparable to the relation-

ship which the long-term money rates and investment 

yields for the last period of 10 calendar years ending at 

least 12 months before the beginning of the plan year 

bear to the long-term money rates and investment 

yields for the 10-calendar year period 1964 through 

1973.’’ 
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1986—Subsec. (a). Pub. L. 99–509, § 9202(a)(1), amended 

subsec. (a) generally. Prior to amendment, subsec. (a) 

read as follows: ‘‘Each pension plan shall satisfy the re-

quirements of subsection (b)(2) of this section, and in 

the case of a defined benefit plan shall also satisfy the 

requirements of subsection (b)(1) of this section.’’ 
Subsec. (b)(1)(H). Pub. L. 99–509, § 9202(a)(2), added 

subpar. (H). 
Subsec. (b)(2) to (4). Pub. L. 99–509, § 9202(a)(3), added 

par. (2) and redesignated former pars. (2) and (3) as (3) 

and (4), respectively. 
Subsec. (e). Pub. L. 99–514, § 1898(a)(4)(B)(ii), inserted 

last sentence and struck out former last sentence 

which read as follows: ‘‘In the case of a defined con-

tribution plan, the plan provision required under this 

subsection may provide that such repayment must be 

made before the participant has 5 consecutive 1-year 

breaks in service commencing after such withdrawal’’. 
Subsec. (g)(1). Pub. L. 99–514, § 1898(f)(2), inserted ref-

erence to section 1441. 
Subsec. (g)(3). Pub. L. 99–514, § 1898(f)(1)(B), added par. 

(3). 
Subsec. (h). Pub. L. 99–514, § 1879(u)(1), as amended by 

Pub. L. 101–239, § 7862(b)(1)(A), designated existing pro-

visions as par. (1), substituted ‘‘plan described in para-

graph (2)’’ for ‘‘single-employer plan’’, redesignated 

former pars. (1) to (3) as subpars. (A) to (C), respec-

tively, substituted ‘‘subparagraph (A), (B), or (C)’’ for 

‘‘paragraph (1), (2), or (3)’’ in concluding provisions, and 

added par. (2). 
Pub. L. 99–272 added subsec. (h). Former subsec. (h) 

redesignated (i). 
Subsec. (i). Pub. L. 99–514, § 1113(e)(4)(B), amended 

subsec. (i) generally, striking out reference to class 

year plans under section 1053(c)(3) of this title. 
Pub. L. 99–272 redesignated former subsec. (h) as (i). 
1984—Subsec. (b)(3)(A). Pub. L. 98–397, § 102(e)(3), in-

serted ‘‘, determined without regard to section 

1052(b)(5) of this title’’ after ‘‘section 1052(b) of this 

title’’. 
Subsec. (d)(1). Pub. L. 98–397, § 105(b), substituted 

‘‘$3,500’’ for ‘‘$1,750’’. 
Subsec. (e). Pub. L. 98–397, § 102(f), substituted ‘‘5 con-

secutive 1-year breaks in service’’ for ‘‘any 1-year break 

in service’’. 
Subsec. (g). Pub. L. 98–397, § 301(a)(2), designated ex-

isting provisions as par. (1) and added par. (2). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 107(a)(5) to (8) of Pub. L. 

109–280 applicable to plan years beginning after 2007, see 

section 107(e) of Pub. L. 109–280, set out as a note under 

section 1021 of this title. 
Amendment by section 502(c)(1) of Pub. L. 109–280 ap-

plicable to plan years beginning after Dec. 31, 2007, see 

section 502(d) of Pub. L. 109–280, set out as a note under 

section 4980F of Title 26, Internal Revenue Code. 
Amendment by section 701(a)(1) of Pub. L. 109–280 ap-

plicable to periods beginning on or after June 29, 2005, 

with provisions relating to vesting and interest credit 

requirements for plans in existence on June 29, 2005, 

special rule for collectively bargained plans, and provi-

sions relating to conversions of plan amendments 

adopted after, and taking effect after, June 29, 2005, see 

section 701(e) of Pub. L. 109–280, set out as a note under 

section 411 of Title 26, Internal Revenue Code. 
Amendment by section 901(b)(1) of Pub. L. 109–280 ap-

plicable to plan years beginning after Dec. 31, 2006, with 

special rules for collectively bargained agreements and 

certain employer securities held in an ESOP, see sec-

tion 901(c) of Pub. L. 109–280, set out as a note under 

section 401 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–147 effective as if included 

in the provisions of the Economic Growth and Tax Re-

lief Reconciliation Act of 2001, Pub. L. 107–16, to which 

such amendment relates, see section 411(x) of Pub. L. 

107–147, set out as a note under section 25B of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by section 645(a)(2) of Pub. L. 107–16 ap-

plicable to years beginning after Dec. 31, 2001, see sec-

tion 645(a)(3) of Pub. L. 107–16, set out as a note under 

section 411 of Title 26, Internal Revenue Code. 

Amendment by section 659(b) of Pub. L. 107–16 appli-

cable to plan amendments taking effect on or after 

June 7, 2001, with transition provisions and special no-

tice rule, see section 659(c) of Pub. L. 107–16, set out as 

an Effective Date note under section 4980F of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to plan years 

beginning after Aug. 5, 1997, see section 1071(c) of Pub. 

L. 105–34, set out as a note under section 411 of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 applicable to plan 

amendments adopted on or after Dec. 8, 1994, see sec-

tion 766(d) of Pub. L. 103–465, set out as a note under 

section 401 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7862(b)(1)(A), (2) of Pub. L. 

101–239 effective as if included in the provision of the 

Tax Reform Act of 1986, Pub. L. 99–514, to which such 

amendment relates, see section 7863 of Pub. L. 101–239, 

set out as a note under section 106 of Title 26, Internal 

Revenue Code. 

Amendment by section 7871(a)(1), (3) of Pub. L. 101–239 

effective as if included in the amendments made by sec-

tion 9202 of the Omnibus Budget Reconciliation Act of 

1986, Pub. L. 99–509, see section 7871(a)(4) of Pub. L. 

101–239, set out as a note under section 411 of Title 26. 

Amendment by section 7881(m)(2)(A)–(C) of Pub. L. 

101–239 effective, except as otherwise provided, as if in-

cluded in the provision of the Pension Protection Act, 

Pub. L. 100–203, §§ 9302–9346, to which such amendment 

relates, see section 7882 of Pub. L. 101–239, set out as a 

note under section 401 of Title 26. 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 

Amendment by section 7894(c)(4)–(6) of Pub. L. 101–239 

effective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 9346(c) of Pub. L. 100–203 provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and section 411 of Title 26, 

Internal Revenue Code] shall apply to plan years begin-

ning after December 31, 1987. 

‘‘(2) PLAN AMENDMENTS NOT REQUIRED UNTIL JANUARY 

1, 1989.—If any amendment made by this section requires 

an amendment to any plan, such plan amendment shall 

not be required to be made before the first plan year be-

ginning on or after January 1, 1989, if— 

‘‘(A) during the period after such amendments made 

by this section take effect and before such first plan 

year, the plan is operated in accordance with the re-

quirements of such amendments or in accordance 

with an amendment prescribed by the Secretary of 

the Treasury and adopted by the plan, and 

‘‘(B) such plan amendment applies retroactively to 

the period after such amendments take effect and 

such first plan year. 

A plan shall not be treated as failing to provide defi-

nitely determinable benefits or contributions, or to be 

operated in accordance with the provisions of the plan, 
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merely because it operates in accordance with this sub-

section.’’ 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 1113(e)(4)(B) of Pub. L. 99–514 

applicable to plan years beginning after Dec. 31, 1988, 

with special rule for plans maintained pursuant to col-

lective bargaining agreements ratified before Mar. 1, 

1986, and not applicable to employees who do not have 

1 hour of service in any plan year to which the amend-

ment applies, see section 1113(f) of Pub. L. 99–514, as 

amended, set out as a note under section 411 of Title 26, 

Internal Revenue Code. 

Section 1879(u)(5), formerly section 1879(u)(4), of Pub. 

L. 99–514, as redesignated and amended by Pub. L. 

101–239, title VII, § 7862(b)(1)(A), (B), Dec. 19, 1989, 103 

Stat. 2432, provided that: 

‘‘(A) GENERAL RULE.—Except as provided in subpara-

graph (B), the preceding provisions of this subsection 

[amending this section and sections 1002 and 1349 of this 

title] shall be effective as if such provisions were in-

cluded in the enactment of the Single-Employer Pen-

sion Plan Amendments Act of 1986 [Pub. L. 99–272, title 

XI]. 

‘‘(B) SPECIAL RULE.—Subparagraph (B) of section 

204(h)(2) of the Employee Retirement Income Security 

Act of 1974 (as amended by paragraph (1)) [29 U.S.C. 

1054(h)(2)(B)] shall apply only with respect to plan 

amendments adopted on or after the date of the enact-

ment of this Act [Oct. 22, 1986].’’ 

Amendment by section 1898(a)(4)(B)(ii), (f)(1)(B), (2) of 

Pub. L. 99–514 effective as if included in the provision 

of the Retirement Equity Act of 1984, Pub. L. 98–397, to 

which such amendment relates, except as otherwise 

provided, see section 1898(j) of Pub. L. 99–514, set out as 

a note under section 401 of this title. 

Amendment by Pub. L. 99–509 applicable only with re-

spect to plan years beginning on or after Jan. 1, 1988, 

and only to employees who have 1 hour of service in 

any plan year to which amendment applies, with spe-

cial rule for collectively bargained plans, see section 

9204 of Pub. L. 99–509, set out as an Effective and Termi-

nation Dates of 1986 Amendments note under section 

623 of this title. 

Section 11006(b) of Pub. L. 99–272 provided that: ‘‘The 

amendments made by subsection (a) [amending this 

section] shall apply with respect to plan amendments 

adopted on or after January 1, 1986, except that, in the 

case of plan amendments adopted on or after January 

1, 1986, and on or before the date of the enactment of 

this Act [Apr. 7, 1986], the requirements of section 

204(h) of the Employee Retirement Income Security 

Act of 1974 [subsec. (h) of this section] (as added by this 

section) shall be treated as met if the written notice re-

quired under such section 204(h) is provided before 60 

days after the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by sections 102(e)(3), (f), and 105(b) of 

Pub. L. 98–397 applicable to plan years beginning after 

Dec. 31, 1984, except as otherwise provided, see sections 

302 and 303 of Pub. L. 98–397, set out as a note under sec-

tion 1001 of this title. 

Amendment by section 301(a)(2) of Pub. L. 98–397 not 

applicable to the termination of a certain defined bene-

fit plan, see section 303(f) of Pub. L. 98–397. 

REGULATIONS 

Secretary of Labor, Secretary of the Treasury, and 

Equal Employment Opportunity Commission each to 

issue before Feb. 1, 1988, final regulations to carry out 

amendments made by Pub. L. 99–509, see section 9204 of 

Pub. L. 99–509, set out as an Effective and Termination 

Dates of 1986 Amendment note under section 623 of this 

title. 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B 

OF TITLE I OF PUB. L. 109–280 

For special rules on applicability of amendments by 

subtitles A (§§ 101–107) and B (§§ 111–116) of title I of Pub. 

L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

PLAN AMENDMENTS REFLECTING AMENDMENTS BY SEC-

TION 7881(m) OF PUB. L. 101–239 NOT TREATED AS 

REDUCING ACCRUED BENEFIT 

Section 7881(m)(3) of Pub. L. 101–239 provided 

that:‘‘If— 
‘‘(A) during the period beginning December 22, 1987, 

and ending June 21, 1988, a plan was amended to re-

flect the amendments made by section 9346 of the 

Pension Protection Act [Pub. L. 100–203, amending 

this section and section 411 of Title 26, Internal Reve-

nue Code], and 
‘‘(B) such plan is amended to reflect the amend-

ments made by this subsection [amending this sec-

tion, section 1002 of this title, and section 411 of Title 

26], 
any plan amendment described in subparagraph (B) 

shall not be treated as reducing accrued benefits for 

purposes of section 411(d)(6) of the Internal Revenue 

Code of 1986 [section 411(d)(6) of Title 26] or section 

204(g) of ERISA [subsec. (g) of this section].’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 

made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 
For provisions directing that if any amendments 

made by Pub. L. 99–509 require an amendment to any 

plan, such plan amendment shall not be required to be 

made before the first plan year beginning on or after 

Jan. 1, 1989, see section 9204 of Pub. L. 99–509, set out as 

an Effective and Termination Dates of 1986 Amendment 

note under section 623 of this title. 

§ 1055. Requirement of joint and survivor annu-
ity and preretirement survivor annuity 

(a) Required contents for applicable plans 

Each pension plan to which this section ap-
plies shall provide that— 

(1) in the case of a vested participant who 
does not die before the annuity starting date, 
the accrued benefit payable to such partici-
pant shall be provided in the form of a quali-
fied joint and survivor annuity, and 

(2) in the case of a vested participant who 
dies before the annuity starting date and who 
has a surviving spouse, a qualified preretire-
ment survivor annuity shall be provided to the 
surviving spouse of such participant. 

(b) Applicable plans 

(1) This section shall apply to— 
(A) any defined benefit plan, 
(B) any individual account plan which is 

subject to the funding standards of section 
1082 of this title, and 

(C) any participant under any other individ-
ual account plan unless— 

(i) such plan provides that the partici-
pant’s nonforfeitable accrued benefit (re-
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1 So in original. Probably should be ‘‘clauses’’. 
2 So in original. There are two pars. designated (4) and no par. 

(3). 

duced by any security interest held by the 
plan by reason of a loan outstanding to such 
participant) is payable in full, on the death 
of the participant, to the participant’s sur-
viving spouse (or, if there is no surviving 
spouse or the surviving spouse consents in 
the manner required under subsection (c)(2) 
of this section, to a designated beneficiary), 

(ii) such participant does not elect the 
payment of benefits in the form of a life an-
nuity, and 

(iii) with respect to such participant, such 
plan is not a direct or indirect transferee (in 
a transfer after December 31, 1984) of a plan 
which is described in subparagraph (A) or (B) 
or to which this clause applied with respect 
to the participant. 

Clause (iii) of subparagraph (C) shall apply only 
with respect to the transferred assets (and in-
come therefrom) if the plan separately accounts 
for such assets and any income therefrom. 

(2)(A) In the case of— 
(i) a tax credit employee stock ownership 

plan (as defined in section 409(a) of title 26), or 
(ii) an employee stock ownership plan (as de-

fined in section 4975(e)(7) of title 26), 

subsection (a) of this section shall not apply to 
that portion of the employee’s accrued benefit 
to which the requirements of section 409(h) of 
title 26 apply. 

(B) Subparagraph (A) shall not apply with re-
spect to any participant unless the requirements 
of clause 1 (i), (ii), and (iii) of paragraph (1)(C) 
are met with respect to such participant. 

(4) 2 This section shall not apply to a plan 
which the Secretary of the Treasury or his dele-
gate has determined is a plan described in sec-
tion 404(c) of title 26 (or a continuation thereof) 
in which participation is substantially limited 
to individuals who, before January 1, 1976, 
ceased employment covered by the plan. 

(4) 2 A plan shall not be treated as failing to 
meet the requirements of paragraph (1)(C) or (2) 
merely because the plan provides that benefits 
will not be payable to the surviving spouse of 
the participant unless the participant and such 
spouse had been married throughout the 1-year 
period ending on the earlier of the participant’s 
annuity starting date or the date of the partici-
pant’s death. 

(c) Plans meeting requirements of section 

(1) A plan meets the requirements of this sec-
tion only if— 

(A) under the plan, each participant— 
(i) may elect at any time during the appli-

cable election period to waive the qualified 
joint and survivor annuity form of benefit or 
the qualified preretirement survivor annuity 
form of benefit (or both), 

(ii) if the participant elects a waiver under 
clause (i), may elect the qualified optional 
survivor annuity at any time during the ap-
plicable election period, and 

(iii) may revoke any such election at any 
time during the applicable election period, 
and 

(B) the plan meets the requirements of para-
graphs (2), (3), and (4). 

(2) Each plan shall provide that an election 
under paragraph (1)(A)(i) shall not take effect 
unless— 

(A)(i) the spouse of the participant consents 
in writing to such election, (ii) such election 
designates a beneficiary (or a form of benefits) 
which may not be changed without spousal 
consent (or the consent of the spouse expressly 
permits designations by the participant with-
out any requirement of further consent by the 
spouse), and (iii) the spouse’s consent ac-
knowledges the effect of such election and is 
witnessed by a plan representative or a notary 
public, or 

(B) it is established to the satisfaction of a 
plan representative that the consent required 
under subparagraph (A) may not be obtained 
because there is no spouse, because the spouse 
cannot be located, or because of such other 
circumstances as the Secretary of the Treas-
ury may by regulations prescribe. 

Any consent by a spouse (or establishment that 
the consent of a spouse may not be obtained) 
under the preceding sentence shall be effective 
only with respect to such spouse. 

(3)(A) Each plan shall provide to each partici-
pant, within a reasonable period of time before 
the annuity starting date (and consistent with 
such regulations as the Secretary of the Treas-
ury may prescribe) a written explanation of— 

(i) the terms and conditions of the qualified 
joint and survivor annuity and of the qualified 
optional survivor annuity, 

(ii) the participant’s right to make, and the 
effect of, an election under paragraph (1) to 
waive the joint and survivor annuity form of 
benefit, 

(iii) the rights of the participant’s spouse 
under paragraph (2), and 

(iv) the right to make, and the effect of, a 
revocation of an election under paragraph (1). 

(B)(i) Each plan shall provide to each partici-
pant, within the applicable period with respect 
to such participant (and consistent with such 
regulations as the Secretary may prescribe), a 
written explanation with respect to the quali-
fied preretirement survivor annuity comparable 
to that required under subparagraph (A). 

(ii) For purposes of clause (i), the term ‘‘appli-
cable period’’ means, with respect to a partici-
pant, whichever of the following periods ends 
last: 

(I) The period beginning with the first day of 
the plan year in which the participant attains 
age 32 and ending with the close of the plan 
year preceding the plan year in which the par-
ticipant attains age 35. 

(II) A reasonable period after the individual 
becomes a participant. 

(III) A reasonable period ending after para-
graph (5) ceases to apply to the participant. 

(IV) A reasonable period ending after this 
section applies to the participant. 

In the case of a participant who separates from 
service before attaining age 35, the applicable 
period shall be a reasonable period after separa-
tion. 
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(4) Each plan shall provide that, if this section 
applies to a participant when part or all of the 
participant’s accrued benefit is to be used as se-
curity for a loan, no portion of the participant’s 
accrued benefit may be used as security for such 
loan unless— 

(A) the spouse of the participant (if any) 
consents in writing to such use during the 90- 
day period ending on the date on which the 
loan is to be so secured, and 

(B) requirements comparable to the require-
ments of paragraph (2) are met with respect to 
such consent. 

(5)(A) The requirements of this subsection 
shall not apply with respect to the qualified 
joint and survivor annuity form of benefit or the 
qualified preretirement survivor annuity form of 
benefit, as the case may be, if such benefit may 
not be waived (or another beneficiary selected) 
and if the plan fully subsidizes the costs of such 
benefit. 

(B) For purposes of subparagraph (A), a plan 
fully subsidizes the costs of a benefit if under 
the plan the failure to waive such benefit by a 
participant would not result in a decrease in any 
plan benefits with respect to such participant 
and would not result in increased contributions 
from such participant. 

(6) If a plan fiduciary acts in accordance with 
part 4 of this subtitle in— 

(A) relying on a consent or revocation re-
ferred to in paragraph (1)(A), or 

(B) making a determination under paragraph 
(2), 

then such consent, revocation, or determination 
shall be treated as valid for purposes of dis-
charging the plan from liability to the extent of 
payments made pursuant to such Act. 

(7) For purposes of this subsection, the term 
‘‘applicable election period’’ means— 

(A) in the case of an election to waive the 
qualified joint and survivor annuity form of 
benefit, the 180-day period ending on the annu-
ity starting date, or 

(B) in the case of an election to waive the 
qualified preretirement survivor annuity, the 
period which begins on the first day of the 
plan year in which the participant attains age 
35 and ends on the date of the participant’s 
death. 

In the case of a participant who is separated 
from service, the applicable election period 
under subparagraph (B) with respect to benefits 
accrued before the date of such separation from 
service shall not begin later than such date. 

(8) Notwithstanding any other provision of 
this subsection— 

(A)(i) A plan may provide the written expla-
nation described in paragraph (3)(A) after the 
annuity starting date. In any case to which 
this subparagraph applies, the applicable elec-
tion period under paragraph (7) shall not end 
before the 30th day after the date on which 
such explanation is provided. 

(ii) The Secretary of the Treasury may by 
regulations limit the application of clause (i), 
except that such regulations may not limit 
the period of time by which the annuity start-
ing date precedes the provision of the written 
explanation other than by providing that the 

annuity starting date may not be earlier than 
termination of employment. 

(B) A plan may permit a participant to elect 
(with any applicable spousal consent) to waive 
any requirement that the written explanation 
be provided at least 30 days before the annuity 
starting date (or to waive the 30-day require-
ment under subparagraph (A)) if the distribu-
tion commences more than 7 days after such 
explanation is provided. 

(d)(1) ‘‘Qualified joint and survivor annuity’’ de-
fined 

For purposes of this section, the term ‘‘quali-
fied joint and survivor annuity’’ means an annu-
ity— 

(A) for the life of the participant with a sur-
vivor annuity for the life of the spouse which 
is not less than 50 percent of (and is not great-
er than 100 percent of) the amount of the an-
nuity which is payable during the joint lives 
of the participant and the spouse, and 

(B) which is the actuarial equivalent of a 
single annuity for the life of the participant. 

Such term also includes any annuity in a form 
having the effect of an annuity described in the 
preceding sentence. 

(2)(A) For purposes of this section, the term 
‘‘qualified optional survivor annuity’’ means an 
annuity— 

(i) for the life of the participant with a sur-
vivor annuity for the life of the spouse which 
is equal to the applicable percentage of the 
amount of the annuity which is payable during 
the joint lives of the participant and the 
spouse, and 

(ii) which is the actuarial equivalent of a 
single annuity for the life of the participant. 

Such term also includes any annuity in a form 
having the effect of an annuity described in the 
preceding sentence. 

(B)(i) For purposes of subparagraph (A), if the 
survivor annuity percentage— 

(I) is less than 75 percent, the applicable per-
centage is 75 percent, and 

(II) is greater than or equal to 75 percent, 
the applicable percentage is 50 percent. 

(ii) For purposes of clause (i), the term ‘‘sur-
vivor annuity percentage’’ means the percentage 
which the survivor annuity under the plan’s 
qualified joint and survivor annuity bears to the 
annuity payable during the joint lives of the 
participant and the spouse. 

(e) ‘‘Qualified preretirement survivor annuity’’ 
defined 

For purposes of this section— 
(1) Except as provided in paragraph (2), the 

term ‘‘qualified preretirement survivor annu-
ity’’ means a survivor annuity for the life of 
the surviving spouse of the participant if— 

(A) the payments to the surviving spouse 
under such annuity are not less than the 
amounts which would be payable as a sur-
vivor annuity under the qualified joint and 
survivor annuity under the plan (or the ac-
tuarial equivalent thereof) if— 

(i) in the case of a participant who dies 
after the date on which the participant at-
tained the earliest retirement age, such 
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participant had retired with an immediate 
qualified joint and survivor annuity on the 
day before the participant’s date of death, 
or 

(ii) in the case of a participant who dies 
on or before the date on which the partici-
pant would have attained the earliest re-
tirement age, such participant had— 

(I) separated from service on the date 
of death, 

(II) survived to the earliest retirement 
age, 

(III) retired with an immediate quali-
fied joint and survivor annuity at the 
earliest retirement age, and 

(IV) died on the day after the day on 
which such participant would have at-
tained the earliest retirement age, and 

(B) under the plan, the earliest period for 
which the surviving spouse may receive a 
payment under such annuity is not later 
than the month in which the participant 
would have attained the earliest retirement 
age under the plan. 

In the case of an individual who separated 
from service before the date of such individ-
ual’s death, subparagraph (A)(ii)(I) shall not 
apply. 

(2) In the case of any individual account plan 
or participant described in subparagraph (B) 
or (C) of subsection (b)(1) of this section, the 
term ‘‘qualified preretirement survivor annu-
ity’’ means an annuity for the life of the sur-
viving spouse the actuarial equivalent of 
which is not less than 50 percent of the portion 
of the account balance of the participant (as of 
the date of death) to which the participant had 
a nonforfeitable right (within the meaning of 
section 1053 of this title). 

(3) For purposes of paragraphs (1) and (2), 
any security interest held by the plan by rea-
son of a loan outstanding to the participant 
shall be taken into account in determining the 
amount of the qualified preretirement sur-
vivor annuity. 

(f) Marriage requirements for plan 

(1) Except as provided in paragraph (2), a plan 
may provide that a qualified joint and survivor 
annuity (or a qualified preretirement survivor 
annuity) will not be provided unless the partici-
pant and spouse had been married throughout 
the 1-year period ending on the earlier of— 

(A) the participant’s annuity starting date, 
or 

(B) the date of the participant’s death. 

(2) For purposes of paragraph (1), if— 
(A) a participant marries within 1 year be-

fore the annuity starting date, and 
(B) the participant and the participant’s 

spouse in such marriage have been married for 
at least a 1-year period ending on or before the 
date of the participant’s death, 

such participant and such spouse shall be treat-
ed as having been married throughout the 1-year 
period ending on the participant’s annuity start-
ing date. 

(g) Distribution of present value of annuity; writ-
ten consent; determination of present value 

(1) A plan may provide that the present value 
of a qualified joint and survivor annuity or a 

qualified preretirement survivor annuity will be 
immediately distributed if such value does not 
exceed the amount that can be distributed with-
out the participant’s consent under section 
1053(e) of this title. No distribution may be made 
under the preceding sentence after the annuity 
starting date unless the participant and the 
spouse of the participant (or where the partici-
pant has died, the surviving spouse) consent in 
writing to such distribution. 

(2) If— 
(A) the present value of the qualified joint 

and survivor annuity or the qualified pre-
retirement survivor annuity exceeds the 
amount that can be distributed without the 
participant’s consent under section 1053(e) of 
this title, and 

(B) the participant and the spouse of the par-
ticipant (or where the participant has died, 
the surviving spouse) consent in writing to the 
distribution, 

the plan may immediately distribute the 
present value of such annuity. 

(3)(A) For purposes of paragraphs (1) and (2), 
the present value shall not be less than the 
present value calculated by using the applicable 
mortality table and the applicable interest rate. 

(B) For purposes of subparagraph (A)— 
(i) The term ‘‘applicable mortality table’’ 

means a mortality table, modified as appro-
priate by the Secretary of the Treasury, based 
on the mortality table specified for the plan 
year under subparagraph (A) of section 
1083(h)(3) of this title (without regard to sub-
paragraph (C) or (D) of such section). 

(ii) The term ‘‘applicable interest rate’’ 
means the adjusted first, second, and third 
segment rates applied under rules similar to 
the rules of section 1083(h)(2)(C) of this title 
for the month before the date of the distribu-
tion or such other time as the Secretary of the 
Treasury may by regulations prescribe. 

(iii) For purposes of clause (ii), the adjusted 
first, second, and third segment rates are the 
first, second, and third segment rates which 
would be determined under section 
1083(h)(2)(C) of this title if— 

(I) section 1083(h)(2)(D) of this title were 
applied by substituting the average yields 
for the month described in clause (ii) for the 
average yields for the 24-month period de-
scribed in such section, 

(II) section 1083(h)(2)(G)(i)(II) of this title 
were applied by substituting ‘‘section 
1055(g)(3)(B)(iii)(II) of this title’’ for ‘‘section 
1082(b)(5)(B)(ii)(II) of this title’’, and 

(III) the applicable percentage under sec-
tion 1083(h)(2)(G) of this title were deter-
mined in accordance with the following 
table: 

In the case of plan years be-
ginning in: 

The applicable percent-
age is:

2008 ............................... 20 percent

2009 ............................... 40 percent

2010 ............................... 60 percent

2011 ............................... 80 percent. 

(h) Definitions 

For purposes of this section— 
(1) The term ‘‘vested participant’’ means any 

participant who has a nonforfeitable right 
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(within the meaning of section 1002(19) of this 
title) to any portion of such participant’s ac-
crued benefit. 

(2)(A) The term ‘‘annuity starting date’’ 
means— 

(i) the first day of the first period for 
which an amount is payable as an annuity, 
or 

(ii) in the case of a benefit not payable in 
the form of an annuity, the first day on 
which all events have occurred which entitle 
the participant to such benefit. 

(B) For purposes of subparagraph (A), the 
first day of the first period for which a benefit 
is to be received by reason of disability shall 
be treated as the annuity starting date only if 
such benefit is not an auxiliary benefit. 

(3) The term ‘‘earliest retirement age’’ 
means the earliest date on which, under the 
plan, the participant could elect to receive re-
tirement benefits. 

(i) Increased costs from providing annuity 

A plan may take into account in any equitable 
manner (as determined by the Secretary of the 
Treasury) any increased costs resulting from 
providing a qualified joint or survivor annuity 
or a qualified preretirement survivor annuity. 

(j) Use of participant’s accrued benefit as secu-
rity for loan as not preventing distribution 

If the use of any participant’s accrued benefit 
(or any portion thereof) as security for a loan 
meets the requirements of subsection (c)(4) of 
this section, nothing in this section shall pre-
vent any distribution required by reason of a 
failure to comply with the terms of such loan. 

(k) Spousal consent 

No consent of a spouse shall be effective for 
purposes of subsection (g)(1) or (g)(2) of this sec-
tion (as the case may be) unless requirements 
comparable to the requirements for spousal con-
sent to an election under subsection (c)(1)(A) of 
this section are met. 

(l) Regulations; consultation of Secretary of the 
Treasury with Secretary of Labor 

In prescribing regulations under this section, 
the Secretary of the Treasury shall consult with 
the Secretary of Labor. 

(Pub. L. 93–406, title I, § 205, Sept. 2, 1974, 88 Stat. 
862; Pub. L. 98–397, title I, § 103(a), Aug. 23, 1984, 
98 Stat. 1429; Pub. L. 99–514, title XI, §§ 1139(c)(2), 
1145(b), title XVIII, § 1898(b)(1)(B), (2)(B), (3)(B), 
(4)(B), (5)(B), (6)(B), (7)(B), (8)(B), (9)(B), (10)(B), 
(11)(B), (12)(B), (13)(B), (14)(B), Oct. 22, 1986, 100 
Stat. 2488, 2491, 2945–2951; Pub. L. 101–239, title 
VII, §§ 7861(d)(2), 7862(d)(1)(B), (3), (6)–(9), 
7891(a)(1), (b)(3), (c), (e), 7894(c)(7)(A), Dec. 19, 
1989, 103 Stat. 2431, 2434, 2445, 2447, 2449; Pub. L. 
103–465, title VII, § 767(c)(2), Dec. 8, 1994, 108 Stat. 
5039; Pub. L. 104–188, title I, § 1451(b), Aug. 20, 
1996, 110 Stat. 1815; Pub. L. 105–34, title X, 
§ 1071(b)(2), title XVI, § 1601(d)(5), Aug. 5, 1997, 111 
Stat. 948, 1089; Pub. L. 107–147, title IV, § 411(r)(2), 
Mar. 9, 2002, 116 Stat. 51; Pub. L. 109–280, title III, 
§ 302(a), title X, § 1004(b), title XI, § 1102(a)(2)(A), 
Aug. 17, 2006, 120 Stat. 920, 1054, 1056.) 

AMENDMENTS 

2006—Subsec. (c)(1)(A). Pub. L. 109–280, § 1004(b)(1), 

substituted comma for ‘‘, and’’ at end of cl. (i), added 

cl. (ii), and redesignated former cl. (ii) as (iii). 

Subsec. (c)(3)(A)(i). Pub. L. 109–280, § 1004(b)(3), in-

serted ‘‘and of the qualified optional survivor annuity’’ 

before comma at end. 
Subsec. (c)(7)(A). Pub. L. 109–280, § 1102(a)(2)(A), sub-

stituted ‘‘180-day’’ for ‘‘90-day’’. 
Subsec. (d). Pub. L. 109–280, § 1004(b)(2), designated ex-

isting provisions as par. (1), redesignated former pars. 

(1) and (2) as subpars. (A) and (B), respectively, of par. 

(1), and added par. (2). 
Subsec. (g)(3). Pub. L. 109–280, § 302(a), struck out 

heading and amended text of par. (3) generally. Prior to 

amendment, par. (3) stated general rule for determina-

tion of present value, defined ‘‘applicable mortality 

table’’ and ‘‘applicable interest rate’’, and set forth ex-

ception from general rule in the case of a distribution 

from a plan that was adopted and in effect prior to Dec. 

8, 1994. 
2002—Subsec. (g)(1). Pub. L. 107–147, § 411(r)(2)(A), sub-

stituted ‘‘exceed the amount that can be distributed 

without the participant’s consent under section 1053(e) 

of this title’’ for ‘‘exceed the dollar limit under section 

1053(e)(1) of this title’’. 
Subsec. (g)(2)(A). Pub. L. 107–147, § 411(r)(2)(B), sub-

stituted ‘‘exceeds the amount that can be distributed 

without the participant’s consent under section 1053(e) 

of this title’’ for ‘‘exceeds the dollar limit under sec-

tion 1053(e)(1) of this title’’. 
1997—Subsec. (c)(8)(A)(ii). Pub. L. 105–34, § 1601(d)(5), 

substituted ‘‘Secretary of the Treasury’’ for ‘‘Sec-

retary’’. 
Subsec. (g)(1), (2)(A). Pub. L. 105–34, § 1071(b)(2), sub-

stituted ‘‘the dollar limit under section 1053(e)(1) of 

this title’’ for ‘‘$3,500’’. 
1996—Subsec. (c)(8). Pub. L. 104–188 added par. (8). 
1994—Subsec. (g)(3). Pub. L. 103–465 amended par. (3) 

generally. Prior to amendment, par. (3) read as follows: 
‘‘(3)(A) For purposes of paragraphs (1) and (2), the 

present value shall be calculated— 
‘‘(i) by using an interest rate no greater than the 

applicable interest rate if the vested accrued benefit 

(using such rate) is not in excess of $25,000, and 
‘‘(ii) by using an interest rate no greater than 120 

percent of the applicable interest rate if the vested 

accrued benefit exceeds $25,000 (as determined under 

clause (i)). 
In no event shall the present value determined under 

subclause (II) be less than $25,000. 
‘‘(B) For purposes of subparagraph (A), the term ‘ap-

plicable interest rate’ means the interest rate which 

would be used (as of the date of the distribution) by the 

Pension Benefit Guaranty Corporation for purposes of 

determining the present value of a lump sum distribu-

tion on plan termination.’’ 
1989—Subsec. (b)(1)(C)(i). Pub. L. 101–239, § 7862(d)(7), 

made technical correction to directory language of 

Pub. L. 99–514, § 1898(b)(7)(B), see 1986 Amendment note 

below. 
Subsec. (b)(2)(A)(i). Pub. L. 101–239, § 7891(a)(1), sub-

stituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Internal 

Revenue Code of 1954’’, which for purposes of codifica-

tion was translated as ‘‘title 26’’ thus requiring no 

change in text. 
Subsec. (b)(3), (4). Pub. L. 101–239, § 7862(d)(9), amended 

directory language of Pub. L. 99–514, § 1898(b)(14)(B), see 

1986 Amendment note below, and redesignated par. (3), 

as added by Pub. L. 99–514, § 1898(b)(14)(B), as par. (4). 
Pub. L. 101–239, §§ 7861(d)(2), 7891(c), realigned margins 

of par. (3), as added by Pub. L. 99–514, § 1145(b), and re-

designated such par. (3) as (4). 
Subsec. (c)(3)(B)(ii). Pub. L. 101–239, § 7862(d)(1)(B), in-

serted at end ‘‘In the case of a participant who sepa-

rates from service before attaining age 35, the applica-

ble period shall be a reasonable period after separa-

tion.’’ 
Subsec. (c)(3)(B)(ii)(IV). Pub. L. 101–239, § 7862(d)(6), 

substituted ‘‘after this section’’ for ‘‘after section 

1101(a)(11) of this title’’. 
Subsec. (c)(3)(B)(ii)(V). Pub. L. 101–239, § 7862(d)(1)(B), 

struck out subcl. (V) which read as follows: ‘‘A reason-

able period after separation from service in case of a 

participant who separates before attaining age 35.’’ 
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Subsec. (c)(6). Pub. L. 101–239, § 7894(c)(7)(A), sub-

stituted ‘‘such Act’’ for ‘‘such act’’. 
Subsec. (e)(2). Pub. L. 101–239, § 7862(d)(8), substituted 

‘‘nonforfeitable right (within the meaning of section 

1053 of this title)’’ for ‘‘nonforfeitable accrued benefit’’. 
Subsec. (g)(3)(A). Pub. L. 101–239, § 7891(b)(3), realigned 

margins of subpar. (A). 
Subsec. (h)(1). Pub. L. 101–239, §§ 7862(d)(3)(A), 

7891(e)(1), amended par. (1) identically, substituting 

‘‘The term’’ for ‘‘the term’’ and ‘‘benefit.’’ for ‘‘bene-

fit,’’. 
Subsec. (h)(3). Pub. L. 101–239, §§ 7862(d)(3)B), 

7891(e)(2), amended par. (3) identically, substituting 

‘‘The term’’ for ‘‘the term’’. 
1986—Subsec. (a)(1). Pub. L. 99–514, § 1898(b)(3)(B), sub-

stituted ‘‘who does not die before the annuity starting 

date’’ for ‘‘who retires under the plan’’. 
Subsec. (b)(1). Pub. L. 99–514, § 1898(b)(2)(B)(ii), in-

serted at end ‘‘Clause (iii) of subparagraph (C) shall 

apply only with respect to the transferred assets (and 

income therefrom) if the plan separately accounts for 

such assets and any income therefrom.’’ 
Subsec. (b)(1)(C)(i). Pub. L. 99–514, § 1898(b)(13)(B), sub-

stituted ‘‘(c)(2)’’ for ‘‘(c)(2)(A)’’. 
Pub. L. 99–514, § 1898(b)(7)(B), as amended by Pub. L. 

101–239, § 7862(d)(7), inserted ‘‘(reduced by any security 

interest held by the plan by reason of a loan outstand-

ing to such participant)’’. 
Subsec. (b)(1)(C)(iii). Pub. L. 99–514, § 1898(b)(2)(B)(i), 

substituted ‘‘a direct or indirect transferee (in a trans-

fer after December 31, 1984)’’ for ‘‘a transferee’’. 
Subsec. (b)(3). Pub. L. 99–514, § 1898(b)(14)(B), as 

amended by Pub. L. 101–239, § 7862(d)(9)(A), added par. (3) 

relating to treatment of plan as meeting requirements 

of par. (1)(C) or (2) of subsec. (b). 
Pub. L. 99–514, § 1145(b), added par. (3) relating to ap-

plicability of this section to plans described in section 

404(c) of title 26. 
Subsec. (c)(1)(B). Pub. L. 99–514, § 1898(b)(4)(B)(i), sub-

stituted ‘‘paragraphs (2), (3), and (4)’’ for ‘‘paragraphs 

(2) and (3)’’. 
Subsec. (c)(2)(A). Pub. L. 99–514, § 1898(b)(6)(B), amend-

ed subpar. (A) generally. Prior to amendment, subpar. 

(A) read as follows: ‘‘the spouse of the participant con-

sents in writing to such election, and the spouse’s con-

sent acknowledges the effect of such election and is 

witnessed by a plan representative or a notary public, 

or’’. 
Subsec. (c)(3)(B). Pub. L. 99–514, § 1898(b)(5)(B), amend-

ed subpar. (B) generally. Prior to amendment, subpar. 

(B) read as follows: ‘‘Each plan shall provide to each 

participant, within the period beginning with the first 

day of the plan year in which the participant attains 

age 32 and ending with the close of the plan year pre-

ceding the plan year in which the participant attains 

age 35 (and consistent with such regulations as the Sec-

retary of the Treasury may prescribe), a written expla-

nation with respect to the qualified preretirement sur-

vivor annuity comparable to that required under sub-

paragraph (A).’’ 
Subsec. (c)(4). Pub. L. 99–514, § 1898(b)(4)(B)(ii), added 

par. (4). Former par. (4) redesignated (5). 
Subsec. (c)(5). Pub. L. 99–514, § 1898(b)(4)(B)(ii), redes-

ignated par. (4) as (5). Former par. (5) redesignated (6). 
Subsec. (c)(5)(A). Pub. L. 99–514, § 1898(b)(11)(B), in-

serted ‘‘if such benefit may not be waived (or another 

beneficiary selected) and’’. 
Subsec. (c)(6), (7). Pub. L. 99–514, § 1898(b)(4)(B)(ii), re-

designated pars. (5) and (6) as (6) and (7), respectively. 
Subsec. (e)(1). Pub. L. 99–514, § 1898(b)(1)(B), inserted 

at end ‘‘In the case of an individual who separated from 

service before the date of such individual’s death, sub-

paragraph (A)(ii)(I) shall not apply.’’ 
Subsec. (e)(2). Pub. L. 99–514, § 1898(b)(9)(B)(i), sub-

stituted ‘‘the portion of the account balance of the par-

ticipant (as of the date of death) to which the partici-

pant had a nonforfeitable accrued benefit’’ for ‘‘the ac-

count balance of the participant as of the date of 

death’’. 
Subsec. (e)(3). Pub. L. 99–514, § 1898(b)(9)(B)(ii), added 

par. (3). 

Subsec. (g)(3). Pub. L. 99–514, § 1139(c)(2), amended par. 

(3) generally. Prior to amendment, par. (3) read as fol-

lows: ‘‘For purposes of paragraphs (1) and (2), the 

present value of a qualified joint and survivor annuity 

or a qualified preretirement survivor annuity shall be 

determined as of the date of the distribution and by 

using an interest rate not greater than the interest 

rate which would be used (as of the date of the distribu-

tion) by the Pension Benefit Guaranty Corporation for 

purposes of determining the present value of a lump 

sum distribution on plan termination.’’ 
Subsec. (h)(1). Pub. L. 99–514, § 1898(b)(8)(B), sub-

stituted ‘‘such participant’s accrued benefit’’ for ‘‘the 

accrued benefit derived from employer contributions’’. 
Subsec. (h)(2). Pub. L. 99–514, § 1898(b)(12)(B), amended 

par. (2) generally. Prior to amendment, par. (2) read as 

follows: ‘‘the term ‘annuity starting date’ means the 

first day of the first period for which an amount is re-

ceived as an annuity (whether by reason of retirement 

or disability), and’’. 
Subsec. (j). Pub. L. 99–514, § 1898(b)(4)(B)(iii), added 

subsec. (j). Former subsec. (j) redesignated (k). 
Subsec. (k). Pub. L. 99–514, § 1898(b)(10)(B), added sub-

sec. (k). Former subsec. (k) redesignated (l). 
Pub. L. 99–514, § 1898(b)(4)(B)(iii), redesignated subsec. 

(j) as (k). 
Subsec. (l). Pub. L. 99–514, § 1898(b)(10)(B), redesig-

nated subsec. (k) as (l). 
1984—Subsec. (a). Pub. L. 98–397 substituted provi-

sions relating to provisions to be included in applicable 

plans for former provisions relating to form of payment 

of annuity benefits. 
Subsec. (b). Pub. L. 98–397 substituted provisions re-

lating to applicable plans under this section for former 

provisions relating to plans providing for payment of 

benefits before normal retirement age. 
Subsec. (c). Pub. L. 98–397 substituted provisions re-

lating to conditions under which plans meet the re-

quirements of this section for former provisions relat-

ing to election of qualified joint and survivor annuity 

form. 
Subsec. (d). Pub. L. 98–397 substituted provisions de-

fining ‘‘qualified joint and survivor annuity’’ for former 

provisions relating to the participant’s spouse not 

being entitled to receive survivor annuity. 
Subsec. (e). Pub. L. 98–397 substituted provisions de-

fining ‘‘qualified preretirement survivor annuity’’ for 

former provisions relating to election to take annuity. 
Subsec. (f). Pub. L. 98–397 substituted provisions to 

the effect that plans may provide that annuities will 

not be provided unless the participant and spouse had 

been married for a certain 1-year period, for former pro-

visions relating to plan provisions which render elec-

tion or revocation ineffective if participant dies within 

period of up to 2 years following the date of election or 

revocation. 
Subsec. (g). Pub. L. 98–397 substituted provisions re-

lating to plan provisions for immediate distribution of 

present value if such value does not exceed $3,500 and 

for written consent from the participant and spouse for 

former provisions setting forth definitions. See subsec. 

(h) of this section. 
Subsec. (h). Pub. L. 98–397 substituted provisions set-

ting forth definitions for former provisions relating to 

increased costs resulting from providing joint and sur-

vivor annuity benefits. See subsec. (i) of this section. 
Subsec. (i). Pub. L. 98–397 substituted provisions re-

lating to increased costs resulting from providing an-

nuities under applicable plans for former provisions 

setting forth the effective date of this section. 
Subsec. (j). Pub. L. 98–397 added subsec. (j). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 302(a) of Pub. L. 109–280 appli-

cable with respect to plan years beginning after Dec. 31, 

2007, see section 302(c) of Pub. L. 109–280, set out as a 

note under section 417 of Title 26, Internal Revenue 

Code. 
Amendment by section 1004(b) of Pub. L. 109–280 ap-

plicable to plan years beginning after Dec. 31, 2007, with 
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special rule for collectively bargained plans, see section 

1004(c) of Pub. L. 109–280, set out as a note under section 

417 of Title 26, Internal Revenue Code. 

Amendments and modifications made or required by 

section 1102(a)(2)(A) of Pub. L. 109–280 applicable to 

years beginning after Dec. 31, 2006, see section 1102(a)(3) 

of Pub. L. 109–280, set out as a note under section 417 of 

Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–147 effective as if included 

in the provisions of the Economic Growth and Tax Re-

lief Reconciliation Act of 2001, Pub. L. 107–16, to which 

such amendment relates, see section 411(x) of Pub. L. 

107–147, set out as a note under section 25B of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 1071(b)(2) of Pub. L. 105–34 ap-

plicable to plan years beginning after Aug. 5, 1997, see 

section 1071(c) of Pub. L. 105–34, set out as a note under 

section 411 of Title 26, Internal Revenue Code. 

Amendment by section 1601(d)(5) of Pub. L. 105–34 ef-

fective as if included in the provisions of the Small 

Business Job Protection Act of 1996, Pub. L. 104–188, to 

which it relates, see section 1601(j) of Pub. L. 105–34, set 

out as a note under section 23 of Title 26, Internal Rev-

enue Code. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to plan 

years beginning after Dec. 31, 1996, see section 1451(c) of 

Pub. L. 104–188, set out as a note under section 417 of 

Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 applicable to plan 

years and limitation years beginning after Dec. 31, 1994, 

except that employer may elect to treat such amend-

ment as effective on or after Dec. 8, 1994, with provi-

sions relating to reduction of accrued benefits, excep-

tion, and timing of plan amendment, see section 767(d) 

of Pub. L. 103–465, as amended, set out as a note under 

section 411 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by sections 7861(d)(2) and 7862(d)(1)(B), 

(3), (6)–(9) of Pub. L. 101–239 effective as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7863 of Pub. L. 101–239, set out as a note under section 

106 of Title 26, Internal Revenue Code. 

Amendment by section 7891(a)(1), (b)(3), (c), (e) of 

Pub. L. 101–239 effective, except as otherwise provided, 

as if included in the provision of the Tax Reform Act 

of 1986, Pub. L. 99–514, to which such amendment re-

lates, see section 7891(f) of Pub. L. 101–239, set out as a 

note under section 1002 of this title. 

Section 7894(c)(7)(B) of Pub. L. 101–239 provided that: 

‘‘The amendment made by subparagraph (A) [amending 

this section] shall take effect as if included in section 

103 of the Retirement Equity Act of 1984 [Pub. L. 98–397] 

in reference to the new section 205(c)(5) of ERISA [sub-

sec. (c)(5) of this section] as added by such section 

3113.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1139(c)(2) of Pub. L. 99–514 ap-

plicable to distributions in plan years beginning after 

Dec. 31, 1984, except that such amendments shall not 

apply to any distributions in plan years beginning after 

Dec. 31, 1984, and before Jan. 1, 1987, if such distribu-

tions were made in accordance with the requirements 

of the regulations issued under the Retirement Equity 

Act of 1984, Pub. L. 98–397, with additional provisions 

relating to reductions in accrued benefits, see section 

1139(d) of Pub. L. 99–514, set out as a note under section 

411 of Title 26, Internal Revenue Code. 

Amendment by section 1145(b) of Pub. L. 99–514 appli-

cable as if included in the amendments made by the Re-

tirement Equity Act of 1984, Pub. L. 98–397, see section 

1145(d) of Pub. L. 99–514, set out as a note under section 

401 of Title 26. 

Amendment by section 1898(b)(4)(B) of Pub. L. 99–514 

applicable with respect to loans made after Aug. 18, 

1985, see section 1898(b)(4)(C) of Pub. L. 99–514, set out 

as a note under section 417 of Title 26. 

Amendment by section 1898(b)(6)(B) of Pub. L. 99–514 

applicable to plan years beginning after Oct. 22, 1986, 

see section 1898(b)(6)(C) of Pub. L. 99–514, set out as a 

note under section 417 of Title 26. 

Amendment by section 1898(b)(8)(B) of Pub. L. 99–514 

applicable to distributions after Oct. 22, 1986, see sec-

tion 1898(b)(8)(C) of Pub. L. 99–514, as added, set out as 

a note under section 417 of Title 26. 

Amendment by section 1898(b)(1)(B), (2)(B), (3)(B), 

(5)(B), (7)(B), (9)(B), (10)(B), (11)(B), (12)(B), (13)(B), 

(14)(B) of Pub. L. 99–514 effective as if included in the 

provision of the Retirement Equity Act of 1984, Pub. L. 

98–397, to which such amendment relates, except as 

otherwise provided, see section 1898(j) of Pub. L. 99–514, 

set out as a note under section 401 of Title 26. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–397 applicable to plan years 

beginning after Dec. 31, 1984, except as otherwise pro-

vided, see sections 302 and 303 of Pub. L. 98–397, set out 

as a note under section 1001 of this title. 

Nothing in amendment by Pub. L. 98–397 to prevent 

any distribution required by reason of failure to com-

ply with terms of loan made on or before Aug. 18, 1985, 

and secured by portion of participant’s accrued benefit, 

see section 1898(b)(4)(C)(ii) of Pub. L. 99–514, set out as 

an Effective Date of 1986 Amendment note under sec-

tion 417 of Title 26, Internal Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1998 

For provisions directing that if any amendments 

made by subtitle D [§§ 1401–1465] of title I of Pub. L. 

104–188 require an amendment to any plan or annuity 

contract, such amendment shall not be required to be 

made before the first day of the first plan year begin-

ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 

104–188, set out as a note under section 401 of Title 26, 

Internal Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 

made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 

§ 1056. Form and payment of benefits 

(a) Commencement date for payment of benefits 

Each pension plan shall provide that unless 
the participant otherwise elects, the payment of 
benefits under the plan to the participant shall 
begin not later than the 60th day after the latest 
of the close of the plan year in which— 

(1) occurs the date on which the participant 
attains the earlier of age 65 or the normal re-
tirement age specified under the plan, 

(2) occurs the 10th anniversary of the year in 
which the participant commenced participa-
tion in the plan, or 

(3) the participant terminates his service 
with the employer. 
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In the case of a plan which provides for the pay-
ment of an early retirement benefit, such plan 
shall provide that a participant who satisfied 
the service requirements for such early retire-
ment benefit, but separated from the service 
(with any nonforfeitable right to an accrued 
benefit) before satisfying the age requirement 
for such early retirement benefit, is entitled 
upon satisfaction of such age requirement to re-
ceive a benefit not less than the benefit to which 
he would be entitled at the normal retirement 
age, actuarially reduced under regulations pre-
scribed by the Secretary of the Treasury. 

(b) Decrease in plan benefits by reason of in-
creases in benefit levels under Social Secu-
rity Act or Railroad Retirement Act of 1937 

If— 
(1) a participant or beneficiary is receiving 

benefits under a pension plan, or 
(2) a participant is separated from the serv-

ice and has non-forfeitable rights to benefits, 

a plan may not decrease benefits of such a par-
ticipant by reason of any increase in the benefit 
levels payable under title II of the Social Secu-
rity Act [42 U.S.C. 401 et seq.] or the Railroad 
Retirement Act of 1937 [45 U.S.C. 231 et seq.] or 
any increase in the wage base under such title 
II, if such increase takes place after September 
2, 1974, or (if later) the earlier of the date of first 
entitlement of such benefits or the date of such 
separation. 

(c) Forfeiture of accrued benefits derived from 
employer contributions 

No pension plan may provide that any part of 
a participant’s accrued benefit derived from em-
ployer contributions (whether or not otherwise 
nonforfeitable) is forfeitable solely because of 
withdrawal by such participant of any amount 
attributable to the benefit derived from con-
tributions made by such participant. The pre-
ceding sentence shall not apply (1) to the ac-
crued benefit of any participant unless, at the 
time of such withdrawal, such participant has a 
nonforfeitable right to at least 50 percent of 
such accrued benefit, or (2) to the extent that an 
accrued benefit is permitted to be forfeited in 
accordance with section 1053(a)(3)(D)(iii) of this 
title. 

(d) Assignment or alienation of plan benefits 

(1) Each pension plan shall provide that bene-
fits provided under the plan may not be assigned 
or alienated. 

(2) For the purposes of paragraph (1) of this 
subsection, there shall not be taken into ac-
count any voluntary and revocable assignment 
of not to exceed 10 percent of any benefit pay-
ment, or of any irrevocable assignment or alien-
ation of benefits executed before September 2, 
1974. The preceding sentence shall not apply to 
any assignment or alienation made for the pur-
poses of defraying plan administration costs. 
For purposes of this paragraph a loan made to a 
participant or beneficiary shall not be treated as 
an assignment or alienation if such loan is se-
cured by the participant’s accrued non-forfeit-
able benefit and is exempt from the tax imposed 
by section 4975 of title 26 (relating to tax on pro-
hibited transactions) by reason of section 
4975(d)(1) of title 26. 

(3)(A) Paragraph (1) shall apply to the cre-
ation, assignment, or recognition of a right to 
any benefit payable with respect to a partici-
pant pursuant to a domestic relations order, ex-
cept that paragraph (1) shall not apply if the 
order is determined to be a qualified domestic 
relations order. Each pension plan shall provide 
for the payment of benefits in accordance with 
the applicable requirements of any qualified do-
mestic relations order. 

(B) For purposes of this paragraph— 
(i) the term ‘‘qualified domestic relations 

order’’ means a domestic relations order— 
(I) which creates or recognizes the exist-

ence of an alternate payee’s right to, or as-
signs to an alternate payee the right to, re-
ceive all or a portion of the benefits payable 
with respect to a participant under a plan, 
and 

(II) with respect to which the require-
ments of subparagraphs (C) and (D) are met, 
and 

(ii) the term ‘‘domestic relations order’’ 
means any judgment, decree, or order (includ-
ing approval of a property settlement agree-
ment) which— 

(I) relates to the provision of child sup-
port, alimony payments, or marital property 
rights to a spouse, former spouse, child, or 
other dependent of a participant, and 

(II) is made pursuant to a State domestic 
relations law (including a community prop-
erty law). 

(C) A domestic relations order meets the re-
quirements of this subparagraph only if such 
order clearly specifies— 

(i) the name and the last known mailing ad-
dress (if any) of the participant and the name 
and mailing address of each alternate payee 
covered by the order, 

(ii) the amount or percentage of the partici-
pant’s benefits to be paid by the plan to each 
such alternate payee, or the manner in which 
such amount or percentage is to be deter-
mined, 

(iii) the number of payments or period to 
which such order applies, and 

(iv) each plan to which such order applies. 

(D) A domestic relations order meets the re-
quirements of this subparagraph only if such 
order— 

(i) does not require a plan to provide any 
type or form of benefit, or any option, not 
otherwise provided under the plan, 

(ii) does not require the plan to provide in-
creased benefits (determined on the basis of 
actuarial value), and 

(iii) does not require the payment of benefits 
to an alternate payee which are required to be 
paid to another alternate payee under another 
order previously determined to be a qualified 
domestic relations order. 

(E)(i) A domestic relations order shall not be 
treated as failing to meet the requirements of 
clause (i) of subparagraph (D) solely because 
such order requires that payment of benefits be 
made to an alternate payee— 

(I) in the case of any payment before a par-
ticipant has separated from service, on or 
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after the date on which the participant attains 
(or would have attained) the earliest retire-
ment age, 

(II) as if the participant had retired on the 
date on which such payment is to begin under 
such order (but taking into account only the 
present value of benefits actually accrued and 
not taking into account the present value of 
any employer subsidy for early retirement), 
and 

(III) in any form in which such benefits may 
be paid under the plan to the participant 
(other than in the form of a joint and survivor 
annuity with respect to the alternate payee 
and his or her subsequent spouse). 

For purposes of subclause (II), the interest rate 
assumption used in determining the present 
value shall be the interest rate specified in the 
plan or, if no rate is specified, 5 percent. 

(ii) For purposes of this subparagraph, the 
term ‘‘earliest retirement age’’ means the ear-
lier of— 

(I) the date on which the participant is enti-
tled to a distribution under the plan, or 

(II) the later of the date of the participant 
attains age 50 or the earliest date on which the 
participant could begin receiving benefits 
under the plan if the participant separated 
from service. 

(F) To the extent provided in any qualified do-
mestic relations order— 

(i) the former spouse of a participant shall 
be treated as a surviving spouse of such par-
ticipant for purposes of section 1055 of this 
title (and any spouse of the participant shall 
not be treated as a spouse of the participant 
for such purposes), and 

(ii) if married for at least 1 year, the surviv-
ing former spouse shall be treated as meeting 
the requirements of section 1055(f) of this title. 

(G)(i) In the case of any domestic relations 
order received by a plan— 

(I) the plan administrator shall promptly no-
tify the participant and each alternate payee 
of the receipt of such order and the plan’s pro-
cedures for determining the qualified status of 
domestic relations orders, and 

(II) within a reasonable period after receipt 
of such order, the plan administrator shall de-
termine whether such order is a qualified do-
mestic relations order and notify the partici-
pant and each alternate payee of such deter-
mination. 

(ii) Each plan shall establish reasonable proce-
dures to determine the qualified status of do-
mestic relations orders and to administer dis-
tributions under such qualified orders. Such pro-
cedures— 

(I) shall be in writing, 
(II) shall provide for the notification of each 

person specified in a domestic relations order 
as entitled to payment of benefits under the 
plan (at the address included in the domestic 
relations order) of such procedures promptly 
upon receipt by the plan of the domestic rela-
tions order, and 

(III) shall permit an alternate payee to des-
ignate a representative for receipt of copies of 
notices that are sent to the alternate payee 
with respect to a domestic relations order. 

(H)(i) During any period in which the issue of 
whether a domestic relations order is a qualified 
domestic relations order is being determined (by 
the plan administrator, by a court of competent 
jurisdiction, or otherwise), the plan adminis-
trator shall separately account for the amounts 
(hereinafter in this subparagraph referred to as 
the ‘‘segregated amounts’’) which would have 
been payable to the alternate payee during such 
period if the order had been determined to be a 
qualified domestic relations order. 

(ii) If within the 18-month period described in 
clause (v) the order (or modification thereof) is 
determined to be a qualified domestic relations 
order, the plan administrator shall pay the seg-
regated amounts (including any interest there-
on) to the person or persons entitled thereto. 

(iii) If within the 18-month period described in 
clause (v)— 

(I) it is determined that the order is not a 
qualified domestic relations order, or 

(II) the issue as to whether such order is a 
qualified domestic relations order is not re-
solved, 

then the plan administrator shall pay the seg-
regated amounts (including any interest there-
on) to the person or persons who would have 
been entitled to such amounts if there had been 
no order. 

(iv) Any determination that an order is a 
qualified domestic relations order which is made 
after the close of the 18-month period described 
in clause (v) shall be applied prospectively only. 

(v) For purposes of this subparagraph, the 18- 
month period described in this clause is the 18- 
month period beginning with the date on which 
the first payment would be required to be made 
under the domestic relations order. 

(I) If a plan fiduciary acts in accordance with 
part 4 of this subtitle in— 

(i) treating a domestic relations order as 
being (or not being) a qualified domestic rela-
tions order, or 

(ii) taking action under subparagraph (H), 

then the plan’s obligation to the participant and 
each alternate payee shall be discharged to the 
extent of any payment made pursuant to such 
Act. 

(J) A person who is an alternate payee under 
a qualified domestic relations order shall be con-
sidered for purposes of any provision of this 
chapter a beneficiary under the plan. Nothing in 
the preceding sentence shall permit a require-
ment under section 1301 of this title of the pay-
ment of more than 1 premium with respect to a 
participant for any period. 

(K) The term ‘‘alternate payee’’ means any 
spouse, former spouse, child, or other dependent 
of a participant who is recognized by a domestic 
relations order as having a right to receive all, 
or a portion of, the benefits payable under a 
plan with respect to such participant. 

(L) This paragraph shall not apply to any plan 
to which paragraph (1) does not apply. 

(M) Payment of benefits by a pension plan in 
accordance with the applicable requirements of 
a qualified domestic relations order shall not be 
treated as garnishment for purposes of section 
1673(a) of title 15. 

(N) In prescribing regulations under this para-
graph, the Secretary shall consult with the Sec-
retary of the Treasury. 
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(4) Paragraph (1) shall not apply to any offset 
of a participant’s benefits provided under an em-
ployee pension benefit plan against an amount 
that the participant is ordered or required to 
pay to the plan if— 

(A) the order or requirement to pay arises— 
(i) under a judgment of conviction for a 

crime involving such plan, 
(ii) under a civil judgment (including a 

consent order or decree) entered by a court 
in an action brought in connection with a 
violation (or alleged violation) of part 4 of 
this subtitle, or 

(iii) pursuant to a settlement agreement 
between the Secretary and the participant, 
or a settlement agreement between the Pen-
sion Benefit Guaranty Corporation and the 
participant, in connection with a violation 
(or alleged violation) of part 4 of this sub-
title by a fiduciary or any other person, 

(B) the judgment, order, decree, or settle-
ment agreement expressly provides for the off-
set of all or part of the amount ordered or re-
quired to be paid to the plan against the par-
ticipant’s benefits provided under the plan, 
and 

(C) in a case in which the survivor annuity 
requirements of section 1055 of this title apply 
with respect to distributions from the plan to 
the participant, if the participant has a spouse 
at the time at which the offset is to be made— 

(i) either— 
(I) such spouse has consented in writing 

to such offset and such consent is wit-
nessed by a notary public or representative 
of the plan (or it is established to the sat-
isfaction of a plan representative that 
such consent may not be obtained by rea-
son of circumstances described in section 
1055(c)(2)(B) of this title), or 

(II) an election to waive the right of the 
spouse to a qualified joint and survivor an-
nuity or a qualified preretirement survivor 
annuity is in effect in accordance with the 
requirements of section 1055(c) of this 
title, 

(ii) such spouse is ordered or required in 
such judgment, order, decree, or settlement 
to pay an amount to the plan in connection 
with a violation of part 4 of this subtitle, or 

(iii) in such judgment, order, decree, or 
settlement, such spouse retains the right to 
receive the survivor annuity under a quali-
fied joint and survivor annuity provided pur-
suant to section 1055(a)(1) of this title and 
under a qualified preretirement survivor an-
nuity provided pursuant to section 1055(a)(2) 
of this title, determined in accordance with 
paragraph (5). 

A plan shall not be treated as failing to meet 
the requirements of section 1055 of this title 
solely by reason of an offset under this para-
graph. 

(5)(A) The survivor annuity described in para-
graph (4)(C)(iii) shall be determined as if— 

(i) the participant terminated employment 
on the date of the offset, 

(ii) there was no offset, 
(iii) the plan permitted commencement of 

benefits only on or after normal retirement 
age, 

(iv) the plan provided only the minimum-re-
quired qualified joint and survivor annuity, 
and 

(v) the amount of the qualified preretire-
ment survivor annuity under the plan is equal 
to the amount of the survivor annuity payable 
under the minimum-required qualified joint 
and survivor annuity. 

(B) For purposes of this paragraph, the term 
‘‘minimum-required qualified joint and survivor 
annuity’’ means the qualified joint and survivor 
annuity which is the actuarial equivalent of the 
participant’s accrued benefit (within the mean-
ing of section 1002(23) of this title) and under 
which the survivor annuity is 50 percent of the 
amount of the annuity which is payable during 
the joint lives of the participant and the spouse. 

(e) Limitation on distributions other than life an-
nuities paid by plan 

(1) In general 

Notwithstanding any other provision of this 
part, the fiduciary of a pension plan that is 
subject to the additional funding requirements 
of section 1083(j)(4) of this title shall not per-
mit a prohibited payment to be made from a 
plan during a period in which such plan has a 
liquidity shortfall (as defined in section 
1083(j)(4)(E)(i) of this title). 

(2) Prohibited payment 

For purposes of paragraph (1), the term ‘‘pro-
hibited payment’’ means— 

(A) any payment, in excess of the monthly 
amount paid under a single life annuity 
(plus any social security supplements de-
scribed in the last sentence of section 
1054(b)(1)(G) of this title), to a participant or 
beneficiary whose annuity starting date (as 
defined in section 1055(h)(2) of this title), 
that occurs during the period referred to in 
paragraph (1), 

(B) any payment for the purchase of an ir-
revocable commitment from an insurer to 
pay benefits, and 

(C) any other payment specified by the 
Secretary of the Treasury by regulations. 

(3) Period of shortfall 

For purposes of this subsection, a plan has a 
liquidity shortfall during the period that there 
is an underpayment of an installment under 
section 1083(j)(3) of this title by reason of sec-
tion 1083(j)(4)(A) of this title. 

(4) Coordination with other provisions 

Compliance with this subsection shall not 
constitute a violation of any other provision 
of this chapter. 

(f) Missing participants in terminated plans 

In the case of a plan covered by section 1350 of 
this title, upon termination of the plan, benefits 
of missing participants shall be treated in ac-
cordance with section 1350 of this title. 

(g) Funding-based limits on benefits and benefit 
accruals under single-employer plans 

(1) Funding-based limitation on shutdown ben-
efits and other unpredictable contingent 
event benefits under single-employer plans 

(A) In general 

If a participant of a defined benefit plan 
which is a single-employer plan is entitled 
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to an unpredictable contingent event benefit 
payable with respect to any event occurring 
during any plan year, the plan shall provide 
that such benefit may not be provided if the 
adjusted funding target attainment percent-
age for such plan year— 

(i) is less than 60 percent, or 
(ii) would be less than 60 percent taking 

into account such occurrence. 

(B) Exemption 

Subparagraph (A) shall cease to apply with 
respect to any plan year, effective as of the 
first day of the plan year, upon payment by 
the plan sponsor of a contribution (in addi-
tion to any minimum required contribution 
under section 1083 of this title) equal to— 

(i) in the case of subparagraph (A)(i), the 
amount of the increase in the funding tar-
get of the plan (under section 1083 of this 
title) for the plan year attributable to the 
occurrence referred to in subparagraph 
(A), and 

(ii) in the case of subparagraph (A)(ii), 
the amount sufficient to result in a fund-
ing target attainment percentage of 60 per-
cent. 

(C) Unpredictable contingent event 

For purposes of this paragraph, the term 
‘‘unpredictable contingent event benefit’’ 
means any benefit payable solely by reason 
of— 

(i) a plant shutdown (or similar event, as 
determined by the Secretary of the Treas-
ury), or 

(ii) an event other than the attainment 
of any age, performance of any service, re-
ceipt or derivation of any compensation, 
or occurrence of death or disability. 

(2) Limitations on plan amendments increasing 
liability for benefits 

(A) In general 

No amendment to a defined benefit plan 
which is a single-employer plan which has 
the effect of increasing liabilities of the plan 
by reason of increases in benefits, establish-
ment of new benefits, changing the rate of 
benefit accrual, or changing the rate at 
which benefits become nonforfeitable may 
take effect during any plan year if the ad-
justed funding target attainment percentage 
for such plan year is— 

(i) less than 80 percent, or 
(ii) would be less than 80 percent taking 

into account such amendment. 

(B) Exemption 

Subparagraph (A) shall cease to apply with 
respect to any plan year, effective as of the 
first day of the plan year (or if later, the ef-
fective date of the amendment), upon pay-
ment by the plan sponsor of a contribution 
(in addition to any minimum required con-
tribution under section 1083 of this title) 
equal to— 

(i) in the case of subparagraph (A)(i), the 
amount of the increase in the funding tar-
get of the plan (under section 1083 of this 
title) for the plan year attributable to the 
amendment, and 

(ii) in the case of subparagraph (A)(ii), 
the amount sufficient to result in an ad-
justed funding target attainment percent-
age of 80 percent. 

(C) Exception for certain benefit increases 

Subparagraph (A) shall not apply to any 
amendment which provides for an increase 
in benefits under a formula which is not 
based on a participant’s compensation, but 
only if the rate of such increase is not in ex-
cess of the contemporaneous rate of increase 
in average wages of participants covered by 
the amendment. 

(3) Limitations on accelerated benefit distribu-
tions 

(A) Funding percentage less than 60 percent 

A defined benefit plan which is a single- 
employer plan shall provide that, in any 
case in which the plan’s adjusted funding 
target attainment percentage for a plan year 
is less than 60 percent, the plan may not pay 
any prohibited payment after the valuation 
date for the plan year. 

(B) Bankruptcy 

A defined benefit plan which is a single- 
employer plan shall provide that, during any 
period in which the plan sponsor is a debtor 
in a case under title 11 or similar Federal or 
State law, the plan may not pay any prohib-
ited payment. The preceding sentence shall 
not apply on or after the date on which the 
enrolled actuary of the plan certifies that 
the adjusted funding target attainment per-
centage of such plan is not less than 100 per-
cent. 

(C) Limited payment if percentage at least 60 
percent but less than 80 percent 

(i) In general 

A defined benefit plan which is a single- 
employer plan shall provide that, in any 
case in which the plan’s adjusted funding 
target attainment percentage for a plan 
year is 60 percent or greater but less than 
80 percent, the plan may not pay any pro-
hibited payment after the valuation date 
for the plan year to the extent the amount 
of the payment exceeds the lesser of— 

(I) 50 percent of the amount of the pay-
ment which could be made without re-
gard to this subsection, or 

(II) the present value (determined 
under guidance prescribed by the Pen-
sion Benefit Guaranty Corporation, 
using the interest and mortality assump-
tions under section 1055(g) of this title) 
of the maximum guarantee with respect 
to the participant under section 1322 of 
this title. 

(ii) One-time application 

(I) In general 

The plan shall also provide that only 1 
prohibited payment meeting the require-
ments of clause (i) may be made with re-
spect to any participant during any pe-
riod of consecutive plan years to which 
the limitations under either subpara-
graph (A) or (B) or this subparagraph ap-
plies. 
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1 So in original. Probably should be ‘‘purposes’’. 

(II) Treatment of beneficiaries 

For purposes of this clause, a partici-
pant and any beneficiary on his behalf 
(including an alternate payee, as defined 
in subsection (d)(3)(K)) shall be treated 
as 1 participant. If the accrued benefit of 
a participant is allocated to such an al-
ternate payee and 1 or more other per-
sons, the amount under clause (i) shall 
be allocated among such persons in the 
same manner as the accrued benefit is 
allocated unless the qualified domestic 
relations order (as defined in subsection 
(d)(3)(B)(i)) provides otherwise. 

(D) Exception 

This paragraph shall not apply to any plan 
for any plan year if the terms of such plan 
(as in effect for the period beginning on Sep-
tember 1, 2005, and ending with such plan 
year) provide for no benefit accruals with re-
spect to any participant during such period. 

(E) Prohibited payment 

For purpose 1 of this paragraph, the term 
‘‘prohibited payment’’ means— 

(i) any payment, in excess of the month-
ly amount paid under a single life annuity 
(plus any social security supplements de-
scribed in the last sentence of section 
1054(b)(1)(G) of this title), to a participant 
or beneficiary whose annuity starting date 
(as defined in section 1055(h)(2) of this 
title) occurs during any period a limita-
tion under subparagraph (A) or (B) is in ef-
fect, 

(ii) any payment for the purchase of an 
irrevocable commitment from an insurer 
to pay benefits, and 

(iii) any other payment specified by the 
Secretary of the Treasury by regulations. 

(4) Limitation on benefit accruals for plans 
with severe funding shortfalls 

(A) In general 

A defined benefit plan which is a single- 
employer plan shall provide that, in any 
case in which the plan’s adjusted funding 
target attainment percentage for a plan year 
is less than 60 percent, benefit accruals 
under the plan shall cease as of the valu-
ation date for the plan year. 

(B) Exemption 

Subparagraph (A) shall cease to apply with 
respect to any plan year, effective as of the 
first day of the plan year, upon payment by 
the plan sponsor of a contribution (in addi-
tion to any minimum required contribution 
under section 1083 of this title) equal to the 
amount sufficient to result in an adjusted 
funding target attainment percentage of 60 
percent. 

(5) Rules relating to contributions required to 
avoid benefit limitations 

(A) Security may be provided 

(i) In general 

For purposes of this subsection, the ad-
justed funding target attainment percent-

age shall be determined by treating as an 
asset of the plan any security provided by 
a plan sponsor in a form meeting the re-
quirements of clause (ii). 

(ii) Form of security 

The security required under clause (i) 
shall consist of— 

(I) a bond issued by a corporate surety 
company that is an acceptable surety for 
purposes of section 1112 of this title, 

(II) cash, or United States obligations 
which mature in 3 years or less, held in 
escrow by a bank or similar financial in-
stitution, or 

(III) such other form of security as is 
satisfactory to the Secretary of the 
Treasury and the parties involved. 

(iii) Enforcement 

Any security provided under clause (i) 
may be perfected and enforced at any time 
after the earlier of— 

(I) the date on which the plan termi-
nates, 

(II) if there is a failure to make a pay-
ment of the minimum required contribu-
tion for any plan year beginning after 
the security is provided, the due date for 
the payment under section 1083(j) of this 
title, or 

(III) if the adjusted funding target at-
tainment percentage is less than 60 per-
cent for a consecutive period of 7 years, 
the valuation date for the last year in 
the period. 

(iv) Release of security 

The security shall be released (and any 
amounts thereunder shall be refunded to-
gether with any interest accrued thereon) 
at such time as the Secretary of the Treas-
ury may prescribe in regulations, includ-
ing regulations for partial releases of the 
security by reason of increases in the fund-
ing target attainment percentage. 

(B) Prefunding balance or funding standard 
carryover balance may not be used 

No prefunding balance or funding standard 
carryover balance under section 1083(f) of 
this title may be used under paragraph (1), 
(2), or (4) to satisfy any payment an em-
ployer may make under any such paragraph 
to avoid or terminate the application of any 
limitation under such paragraph. 

(C) Deemed reduction of funding balances 

(i) In general 

Subject to clause (iii), in any case in 
which a benefit limitation under para-
graph (1), (2), (3), or (4) would (but for this 
subparagraph and determined without re-
gard to paragraph (1)(B), (2)(B), or (4)(B)) 
apply to such plan for the plan year, the 
plan sponsor of such plan shall be treated 
for purposes of this chapter as having 
made an election under section 1083(f) of 
this title to reduce the prefunding balance 
or funding standard carryover balance by 
such amount as is necessary for such bene-
fit limitation to not apply to the plan for 
such plan year. 
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(ii) Exception for insufficient funding bal-
ances 

Clause (i) shall not apply with respect to 
a benefit limitation for any plan year if 
the application of clause (i) would not re-
sult in the benefit limitation not applying 
for such plan year. 

(iii) Restrictions of certain rules to collec-
tively bargained plans 

With respect to any benefit limitation 
under paragraph (1), (2), or (4), clause (i) 
shall only apply in the case of a plan main-
tained pursuant to 1 or more collective 
bargaining agreements between employee 
representatives and 1 or more employers. 

(6) New plans 

Paragraphs (1), (2), and (4) shall not apply to 
a plan for the first 5 plan years of the plan. 
For purposes of this paragraph, the reference 
in this paragraph to a plan shall include a ref-
erence to any predecessor plan. 

(7) Presumed underfunding for purposes of 
benefit limitations 

(A) Presumption of continued underfunding 

In any case in which a benefit limitation 
under paragraph (1), (2), (3), or (4) has been 
applied to a plan with respect to the plan 
year preceding the current plan year, the ad-
justed funding target attainment percentage 
of the plan for the current plan year shall be 
presumed to be equal to the adjusted funding 
target attainment percentage of the plan for 
the preceding plan year until the enrolled 
actuary of the plan certifies the actual ad-
justed funding target attainment percentage 
of the plan for the current plan year. 

(B) Presumption of underfunding after 10th 
month 

In any case in which no certification of the 
adjusted funding target attainment percent-
age for the current plan year is made with 
respect to the plan before the first day of the 
10th month of such year, for purposes of 
paragraphs (1), (2), (3), and (4), such first day 
shall be deemed, for purposes of such para-
graph, to be the valuation date of the plan 
for the current plan year and the plan’s ad-
justed funding target attainment percentage 
shall be conclusively presumed to be less 
than 60 percent as of such first day. 

(C) Presumption of underfunding after 4th 
month for nearly underfunded plans 

In any case in which— 
(i) a benefit limitation under paragraph 

(1), (2), (3), or (4) did not apply to a plan 
with respect to the plan year preceding the 
current plan year, but the adjusted fund-
ing target attainment percentage of the 
plan for such preceding plan year was not 
more than 10 percentage points greater 
than the percentage which would have 
caused such paragraph to apply to the plan 
with respect to such preceding plan year, 
and 

(ii) as of the first day of the 4th month 
of the current plan year, the enrolled actu-
ary of the plan has not certified the actual 

adjusted funding target attainment per-
centage of the plan for the current plan 
year, 

until the enrolled actuary so certifies, such 
first day shall be deemed, for purposes of 
such paragraph, to be the valuation date of 
the plan for the current plan year and the 
adjusted funding target attainment percent-
age of the plan as of such first day shall, for 
purposes of such paragraph, be presumed to 
be equal to 10 percentage points less than 
the adjusted funding target attainment per-
centage of the plan for such preceding plan 
year. 

(8) Treatment of plan as of close of prohibited 
or cessation period 

For purposes of applying this part— 

(A) Operation of plan after period 

Unless the plan provides otherwise, pay-
ments and accruals will resume effective as 
of the day following the close of the period 
for which any limitation of payment or ac-
crual of benefits under paragraph (3) or (4) 
applies. 

(B) Treatment of affected benefits 

Nothing in this paragraph shall be con-
strued as affecting the plan’s treatment of 
benefits which would have been paid or ac-
crued but for this subsection. 

(9) Terms relating to funding target attainment 
percentage 

For purposes of this subsection— 

(A) In general 

The term ‘‘funding target attainment per-
centage’’ has the same meaning given such 
term by section 1083(d)(2) of this title. 

(B) Adjusted funding target attainment per-
centage 

The term ‘‘adjusted funding target attain-
ment percentage’’ means the funding target 
attainment percentage which is determined 
under subparagraph (A) by increasing each 
of the amounts under subparagraphs (A) and 
(B) of section 1083(d)(2) of this title by the 
aggregate amount of purchases of annuities 
for employees other than highly com-
pensated employees (as defined in section 
414(q) of title 26) which were made by the 
plan during the preceding 2 plan years. 

(C) Application to plans which are fully fund-
ed without regard to reductions for fund-
ing balances 

(i) In general 

In the case of a plan for any plan year, 
if the funding target attainment percent-
age is 100 percent or more (determined 
without regard to this subparagraph and 
without regard to the reduction in the 
value of assets under section 1083(f)(4) of 
this title), the funding target attainment 
percentage for purposes of subparagraphs 
(A) and (B) shall be determined without re-
gard to such reduction. 

(ii) Transition rule 

Clause (i) shall be applied to plan years 
beginning after 2007 and before 2011 by sub-
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stituting for ‘‘100 percent’’ the applicable 
percentage determined in accordance with 
the following table: 

In the case of a plan year The applicable 
beginning in calendar year: percentage is 

2008 ....................................................... 92

2009 ....................................................... 94

2010 ....................................................... 96.

(iii) Limitation 

Clause (ii) shall not apply with respect 
to any plan year after 2008 unless the fund-
ing target attainment percentage (deter-
mined without regard to this subpara-
graph) of the plan for each preceding plan 
year after 2007 was not less than the appli-
cable percentage with respect to such pre-
ceding plan year determined under clause 
(ii). 

(10) Special rule for 2008 

For purposes of this subsection, in the case 
of plan years beginning in 2008, the funding 
target attainment percentage for the preced-
ing plan year may be determined using such 
methods of estimation as the Secretary of the 
Treasury may provide. 

(Pub. L. 93–406, title I, § 206, Sept. 2, 1974, 88 Stat. 
864; Pub. L. 98–397, title I, § 104(a), Aug. 23, 1984, 
98 Stat. 1433; Pub. L. 99–514, title XVIII, 
§ 1898(c)(2)(B), (4)(B), (5), (6)(B), (7)(B), Oct. 22, 
1986, 100 Stat. 2952–2954; Pub. L. 101–239, title VII, 
§§ 7891(a)(1), 7894(c)(8), (9)(A), Dec. 19, 1989, 103 
Stat. 2445, 2449; Pub. L. 103–465, title VII, 
§§ 761(a)(9)(B)(i), 776(c)(2), Dec. 8, 1994, 108 Stat. 
5033, 5048; Pub. L. 105–34, title XV, § 1502(a), Aug. 
5, 1997, 111 Stat. 1058; Pub. L. 109–280, title I, 
§§ 103(a), 107(a)(9), (10), title IV, § 410(b), Aug. 17, 
2006, 120 Stat. 809, 819, 935.) 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsec. (b), is 

act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. Title 

II of the Social Security Act is classified generally to 

subchapter II (§ 401 et seq.) of chapter 7 of Title 42, The 

Public Health and Welfare. For complete classification 

of this Act to the Code, see section 1305 of Title 42 and 

Tables. 
The Railroad Retirement Act of 1937, referred to in 

subsec. (b), is act Aug. 29, 1935, ch. 812, 49 Stat. 967, as 

amended generally by act June 24, 1937, ch. 382, part I, 

50 Stat. 307, and which was classified principally to sub-

chapter III (§ 228a et seq.) of chapter 9 of Title 45, Rail-

roads. The Railroad Retirement Act of 1937 was amend-

ed generally and redesignated the Railroad Retirement 

Act of 1974 by Pub. L. 93–445, title I, Oct. 16, 1974, 88 

Stat. 1305. The Railroad Retirement Act of 1974 is clas-

sified generally to subchapter IV (§ 231 et seq.) of chap-

ter 9 of Title 45. For complete classification of these 

acts to the Code, see Tables. 
This chapter, referred to in subsecs. (e)(4) and 

(g)(5)(C)(i), was in the original ‘‘this Act’’, meaning 

Pub. L. 93–406, known as the Employee Retirement In-

come Security Act of 1974. Titles I, III, and IV of such 

Act are classified principally to this chapter. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1001 of this title and 

Tables. 

AMENDMENTS 

2006—Subsec. (e)(1). Pub. L. 109–280, § 107(a)(9), sub-

stituted ‘‘1083(j)(4)’’ for ‘‘1082(d)’’ and ‘‘1083(j)(4)(E)(i)’’ 

for ‘‘1082(e)(5)’’. 
Subsec. (e)(3). Pub. L. 109–280, § 107(a)(10), substituted 

‘‘section 1083(j)(3) of this title by reason of section 

1083(j)(4)(A) of this title’’ for ‘‘section 1082(e) of this 

title by reason of paragraph (5)(A) thereof’’. 
Subsec. (f). Pub. L. 109–280, § 410(b), substituted ‘‘sec-

tion 1350 of this title’’ for ‘‘subchapter III of this chap-

ter, the plan shall provide that’’. 
Subsec. (g). Pub. L. 109–280, § 103(a), added subsec. (g). 
1997—Subsec. (d)(4), (5). Pub. L. 105–34 added pars. (4) 

and (5). 
1994—Subsec. (e). Pub. L. 103–465, § 761(a)(9)(B)(i), 

added subsec. (e). 
Subsec. (f). Pub. L. 103–465, § 776(c)(2), added subsec. 

(f). 
1989—Subsec. (a)(1). Pub. L. 101–239, § 7894(c)(8), in-

serted ‘‘occurs’’ before ‘‘the date’’. 
Subsec. (d)(2). Pub. L. 101–239, § 7891(a)(1), substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
Subsec. (d)(3)(I). Pub. L. 101–239, § 7894(c)(9)(A), sub-

stituted ‘‘such Act’’ for ‘‘such act’’. 
1986—Subsec. (d)(3)(E)(i). Pub. L. 99–514, 

§ 1898(c)(7)(B)(iii), substituted ‘‘A’’ for ‘‘In the case of 

any payment before a participant has separated from 

service, a’’ in introductory provisions and inserted ‘‘in 

the case of any payment before a participant has sepa-

rated from service,’’ in subcl. (I). 
Subsec. (d)(3)(E)(ii). Pub. L. 99–514, § 1898(c)(7)(B)(iv), 

amended cl. (ii) generally. Prior to amendment, cl. (ii) 

read as follows: ‘‘For purposes of this subparagraph, the 

term ‘earliest retirement age’ has the meaning given 

such term by section 1055(h)(3) of this section, except 

that in the case of any individual account plan, the ear-

liest retirement age shall be the date which is 10 years 

before the normal retirement age.’’ 
Subsec. (d)(3)(F)(i). Pub. L. 99–514, § 1898(c)(6)(B), in-

serted ‘‘(and any spouse of the participant shall not be 

treated as a spouse of the participant for such pur-

poses)’’. 
Subsec. (d)(3)(F)(ii). Pub. L. 99–514, § 1898(c)(7)(B)(i), 

inserted ‘‘surviving’’ before ‘‘former spouse’’. 
Subsec. (d)(3)(G)(i)(I). Pub. L. 99–514, § 1898(c)(7)(B)(ii), 

substituted ‘‘each’’ for ‘‘any other’’. 
Subsec. (d)(3)(H)(i). Pub. L. 99–514, § 1898(c)(2)(B)(i), 

substituted ‘‘shall separately account for the amounts 

(hereinafter in this subparagraph referred to as the 

‘segregated amounts’)’’ for ‘‘shall segregate in a sepa-

rate account in the plan or in an escrow account the 

amounts’’. 
Subsec. (d)(3)(H)(ii), (iii). Pub. L. 99–514, 

§ 1898(c)(2)(B)(ii), (iii), substituted ‘‘the 18-month period 

described in clause (v)’’ for ‘‘18 months’’ and ‘‘including 

any interest’’ for ‘‘plus any interest’’. 
Subsec. (d)(3)(H)(iv). Pub. L. 99–514, § 1898(c)(2)(B)(iv), 

inserted ‘‘described in clause (v)’’. 
Subsec. (d)(3)(H)(v). Pub. L. 99–514, § 1898(c)(2)(B)(v), 

added cl. (v). 
Subsec. (d)(3)(L). Pub. L. 99–514, § 1898(c)(4)(B), added 

subpar. (L) and redesignated former subpar. (L) as (N). 
Subsec. (d)(3)(M). Pub. L. 99–514, § 1898(c)(5), added 

subpar. (M). 
Subsec. (d)(3)(N). Pub. L. 99–514, § 1898(c)(4)(B), redes-

ignated subpar. (L) as (N). 
1984—Subsec. (d)(3). Pub. L. 98–397 added par. (3). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 103(a) of Pub. L. 109–280 appli-

cable to plan years beginning after Dec. 31, 2007, with 

collective bargaining exception, see section 103(c) of 

Pub. L. 109–280, set out as a note under section 1021 of 

this title. 
Amendment by section 107(a)(9), (10) of Pub. L. 109–280 

applicable to plan years beginning after 2007, see sec-

tion 107(e) of Pub. L. 109–280, set out as a note under 

section 1021 of this title. 
Pub. L. 109–280, title IV, § 410(c), Aug. 17, 2006, 120 

Stat. 935, provided that: ‘‘The amendments made by 

this section [amending this section and section 1350 of 

this title] shall apply to distributions made after final 

regulations implementing subsections (c) and (d) of sec-
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tion 4050 of the Employee Retirement Income Security 

Act of 1974 [29 U.S.C. 1350(c), (d)] (as added by sub-

section (a)), respectively, are prescribed.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to judg-

ments, orders, and decrees issued, and settlement 

agreements entered into, on or after Aug. 5, 1997, see 

section 1502(c) of Pub. L. 105–34, set out as a note under 

section 401 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 761(b) of Pub. L. 103–465 provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 

section and sections 1082, 1132, and 1301 of this title] 

shall apply to plan years beginning after December 31, 

1994. 

‘‘(2) CONTRIBUTING SPONSOR.—The amendment made 

by subsection (a)(11) [amending section 1301 of this 

title] shall be effective as if included in the Pension 

Protection Act [Pub. L. 100–203, title IX, subtitle D, 

part II, §§ 9302–9346].’’ 

Section 776(e) of Pub. L. 103–465 provided that: ‘‘The 

provisions of this section [enacting section 1350 of this 

title and amending this section and sections 1303, 1305, 

and 1341 of this title and section 401 of Title 26, Internal 

Revenue Code] shall be effective with respect to dis-

tributions that occur in plan years commencing after 

final regulations implementing these provisions are 

prescribed by the Pension Benefit Guaranty Corpora-

tion.’’ [Final implementing regulations were issued 

Nov. 22, 1995, effective for distributions in plan years 

beginning on or after Jan. 1, 1996. See 60 F.R. 61740.] 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 

Amendment by section 7894(c)(8) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

Section 7894(c)(9)(B) of Pub. L. 101–239 provided that: 

‘‘The amendment made by subparagraph (A) [amending 

this section] shall take effect as if included in section 

104 of the Retirement Equity Act of 1984 [Pub. L. 

98–397].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective as if included 

in the provision of the Retirement Equity Act of 1984, 

Pub. L. 98–397, to which such amendment relates, ex-

cept as otherwise provided, see section 1898(j) of Pub. L. 

99–514, set out as a note under section 401 of Title 26, In-

ternal Revenue Code. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–397 effective Jan. 1, 1985, 

except as otherwise provided, see section 303(d) of Pub. 

L. 98–397, set out as a note under section 1001 of this 

title. 

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B 

OF TITLE I OF PUB. L. 109–280 

For special rules on applicability of amendments by 

subtitles A (§§ 101–107) and B (§§ 111–116) of title I of Pub. 

L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 

§ 1057. Repealed. Pub. L. 109–280, title I, § 107(d), 
Aug. 17, 2006, 120 Stat. 820 

Section, Pub. L. 93–406, title I, § 207, Sept. 2, 1974, 88 

Stat. 865, related to temporary variances from certain 

vesting requirements. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to plan years beginning after 2007, 

see section 107(e) of Pub. L. 109–280, set out as an Effec-

tive Date of 2006 Amendment note under section 1021 of 

this title. 

§ 1058. Mergers and consolidations of plans or 
transfers of plan assets 

A pension plan may not merge or consolidate 
with, or transfer its assets or liabilities to, any 
other plan after September 2, 1974, unless each 
participant in the plan would (if the plan then 
terminated) receive a benefit immediately after 
the merger, consolidation, or transfer which is 
equal to or greater than the benefit he would 
have been entitled to receive immediately be-
fore the merger, consolidation, or transfer (if 
the plan had then terminated). The preceding 
sentence shall not apply to any transaction to 
the extent that participants either before or 
after the transaction are covered under a multi-
employer plan to which subchapter III of this 
chapter applies. 

(Pub. L. 93–406, title I, § 208, Sept. 2, 1974, 88 Stat. 
865; Pub. L. 96–364, title IV, § 402(b)(1), Sept. 26, 
1980, 94 Stat. 1299.) 

AMENDMENTS 

1980—Pub. L. 96–364 substituted provisions respecting 

applicability of preceding sentence to transactions 

under a covered multiemployer plan to which sub-

chapter III applies, for provisions relating to applica-

bility of paragraph to a multiemployer plan only to ex-

tent determined by Corporation. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 

except as specifically provided, see section 1461(e) of 

this title. 

§ 1059. Recordkeeping and reporting require-
ments 

(a)(1) Except as provided by paragraph (2) 
every employer shall, in accordance with regula-
tions prescribed by the Secretary, maintain 
records with respect to each of his employees 
sufficient to determine the benefits due or which 
may become due to such employees. The plan 
administrator shall make a report, in such man-
ner and at such time as may be provided in regu-
lations prescribed by the Secretary, to each em-
ployee who is a participant under the plan and 
who— 

(A) requests such report, in such manner and 
at such time as may be provided in such regu-
lations, 
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(B) terminates his service with the em-
ployer, or 

(C) has a 1-year break in service (as defined 
in section 1053(b)(3)(A) of this title). 

The employer shall furnish to the plan adminis-
trator the information necessary for the admin-
istrator to make the reports required by the pre-
ceding sentence. Not more than one report shall 
be required under subparagraph (A) in any 12- 
month period. Not more than one report shall be 
required under subparagraph (C) with respect to 
consecutive 1-year breaks in service. The report 
required under this paragraph shall be sufficient 
to inform the employee of his accrued benefits 
under the plan and the percentage of such bene-
fits which are nonforfeitable under the plan. 

(2) If more than one employer adopts a plan, 
each such employer shall, in accordance with 
regulations prescribed by the Secretary, furnish 
to the plan administrator the information nec-
essary for the administrator to maintain the 
records and make the reports required by para-
graph (1). Such administrator shall maintain the 
records and, to the extent provided under regu-
lations prescribed by the Secretary, make the 
reports, required by paragraph (1). 

(b) If any person who is required, under sub-
section (a) of this section, to furnish informa-
tion or maintain records for any plan year fails 
to comply with such requirement, he shall pay 
to the Secretary a civil penalty of $10 for each 
employee with respect to whom such failure oc-
curs, unless it is shown that such failure is due 
to reasonable cause. 

(Pub. L. 93–406, title I, § 209, Sept. 2, 1974, 88 Stat. 
865.) 

REGULATIONS 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

§ 1060. Multiple employer plans 

(a) Plan maintained by more than one employer 

Notwithstanding any other provision of this 
part or part 3, the following provisions of this 
subsection shall apply to a plan maintained by 
more than one employer: 

(1) Section 1052 of this title shall be applied 
as if all employees of each of the employers 
were employed by a single employer. 

(2) Sections 1053 and 1054 of this title shall be 
applied as if all such employers constituted a 
single employer, except that the application of 
any rules with respect to breaks in service 
shall be made under regulations prescribed by 
the Secretary. 

(3) The minimum funding standard provided 
by section 1082 of this title shall be deter-
mined as if all participants in the plan were 
employed by a single employer. 

(b) Maintenance of plan of predecessor employer 

For purposes of this part and part 3— 
(1) in any case in which the employer main-

tains a plan of a predecessor employer, service 
for such predecessor shall be treated as service 
for the employer, and 

(2) in any case in which the employer main-
tains a plan which is not the plan maintained 

by a predecessor employer, service for such 
predecessor shall, to the extent provided in 
regulations prescribed by the Secretary of the 
Treasury, be treated as service for the em-
ployer. 

(c) Plan maintained by controlled group of cor-
porations 

For purposes of sections 1052, 1053, and 1054 of 
this title, all employees of all corporations 
which are members of a controlled group of cor-
porations (within the meaning of section 1563(a) 
of title 26, determined without regard to section 
1563(a)(4) and (e)(3)(C) of title 26) shall be treated 
as employed by a single employer. With respect 
to a plan adopted by more than one such cor-
poration, the minimum funding standard of sec-
tion 1082 of this title shall be determined as if 
all such employers were a single employer, and 
allocated to each employer in accordance with 
regulations prescribed by the Secretary of the 
Treasury. 

(d) Plan of trades or businesses under common 
control 

For purposes of sections 1052, 1053, and 1054 of 
this title, under regulations prescribed by the 
Secretary of the Treasury, all employees of 
trades or businesses (whether or not incor-
porated) which are under common control shall 
be treated as employed by a single employer. 
The regulations prescribed under this subsection 
shall be based on principles similar to the prin-
ciples which apply in the case of subsection (c) 
of this section. 

(Pub. L. 93–406, title I, § 210, Sept. 2, 1974, 88 Stat. 
866; Pub. L. 101–239, title VII, §§ 7891(a)(1), 
7894(c)(10), Dec. 19, 1989, 103 Stat. 2445, 2449; Pub. 
L. 109–280, title IX, § 903(b)(1), (2)(A), Aug. 17, 
2006, 120 Stat. 1044, 1048.) 

AMENDMENT OF SECTION 

Pub. L. 109–280, title IX, § 903(b)(1), (2)(A), 

(c), Aug. 17, 2006, 120 Stat. 1044, 1048, provided 

that, applicable to plan years beginning after 

Dec. 31, 2009, this section is amended as follows: 

(1) by amending the section catchline to read 

as follows: ‘‘Multiple employer plans and other 

special rules’’; and 

(2) by adding subsection (e) at the end to read 

as follows: 

(e) Special rules for eligible combined defined 
benefit plans and qualified cash or deferred 
arrangements 

(1) General rule 

Except as provided in this subsection, this chap-

ter shall be applied to any defined benefit plan or 

applicable individual account plan which are part 

of an eligible combined plan in the same manner 

as if each such plan were not a part of the eligible 

combined plan. 

(2) Eligible combined plan 

For purposes of this subsection— 

(A) In general 

The term ‘‘eligible combined plan’’ means a 

plan— 

(i) which is maintained by an employer 

which, at the time the plan is established, is 

a small employer, 
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(ii) which consists of a defined benefit plan 

and an applicable individual account plan 

each of which qualifies under section 401(a) 

of title 26, 

(iii) the assets of which are held in a single 

trust forming part of the plan and are clearly 

identified and allocated to the defined benefit 

plan and the applicable individual account 

plan to the extent necessary for the separate 

application of this chapter under paragraph 

(1), and 

(iv) with respect to which the benefit, con-

tribution, vesting, and nondiscrimination re-

quirements of subparagraphs (B), (C), (D), 

(E), and (F) are met. 

For purposes of this subparagraph, the term 

‘‘small employer’’ has the meaning given such 

term by section 4980D(d)(2) of title 26, except 

that such section shall be applied by substitut-

ing ‘‘500’’ for ‘‘50’’ each place it appears. 

(B) Benefit requirements 

(i) In general 

The benefit requirements of this subpara-

graph are met with respect to the defined ben-

efit plan forming part of the eligible combined 

plan if the accrued benefit of each participant 

derived from employer contributions, when ex-

pressed as an annual retirement benefit, is 

not less than the applicable percentage of the 

participant’s final average pay. For purposes 

of this clause, final average pay shall be de-

termined using the period of consecutive years 

(not exceeding 5) during which the partici-

pant had the greatest aggregate compensation 

from the employer. 

(ii) Applicable percentage 

For purposes of clause (i), the applicable 

percentage is the lesser of— 

(I) 1 percent multiplied by the number of 

years of service with the employer, or 

(II) 20 percent. 

(iii) Special rule for applicable defined ben-
efit plans 

If the defined benefit plan under clause (i) 

is an applicable defined benefit plan as de-

fined in section 1053(f)(3)(B) of this title 

which meets the interest credit requirements 

of section 1054(b)(5)(B)(i) of this title, the 

plan shall be treated as meeting the require-

ments of clause (i) with respect to any plan 

year if each participant receives pay credit for 

the year which is not less than the percentage 

of compensation determined in accordance 

with the following table: 

If the participant’s age as of the 
beginning of the year is— The percentage is— 

30 or less ............................................... 2

Over 30 but less than 40 .......................... 4

40 or over but less than 50 ...................... 6

50 or over .............................................. 8.

(iv) Years of service 

For purposes of this subparagraph, years of 

service shall be determined under the rules of 

paragraphs (1), (2), and (3) of section 1053(b) 

of this title, except that the plan may not dis-

regard any year of service because of a par-

ticipant making, or failing to make, any elec-

tive deferral with respect to the qualified cash 

or deferred arrangement to which subpara-

graph (C) applies. 

(C) Contribution requirements 

(i) In general 

The contribution requirements of this sub-

paragraph with respect to any applicable in-

dividual account plan forming part of an eli-

gible combined plan are met if— 

(I) the qualified cash or deferred arrange-

ment included in such plan constitutes an 

automatic contribution arrangement, and 

(II) the employer is required to make 

matching contributions on behalf of each 

employee eligible to participate in the ar-

rangement in an amount equal to 50 percent 

of the elective contributions of the employee 

to the extent such elective contributions do 

not exceed 4 percent of compensation. 

Rules similar to the rules of clauses (ii) and 

(iii) of section 401(k)(12)(B) of title 26 shall 

apply for purposes of this clause. 

(ii) Nonelective contributions 

An applicable individual account plan shall 

not be treated as failing to meet the require-

ments of clause (i) because the employer 

makes nonelective contributions under the 

plan but such contributions shall not be taken 

into account in determining whether the re-

quirements of clause (i)(II) are met. 

(D) Vesting requirements 

The vesting requirements of this subpara-

graph are met if— 

(i) in the case of a defined benefit plan 

forming part of an eligible combined plan an 

employee who has completed at least 3 years 

of service has a nonforfeitable right to 100 

percent of the employee’s accrued benefit 

under the plan derived from employer con-

tributions, and 

(ii) in the case of an applicable individual 

account plan forming part of eligible com-

bined plan— 

(I) an employee has a nonforfeitable right 

to any matching contribution made under 

the qualified cash or deferred arrangement 

included in such plan by an employer with 

respect to any elective contribution, includ-

ing matching contributions in excess of the 

contributions required under subparagraph 

(C)(i)(II), and 

(II) an employee who has completed at 

least 3 years of service has a nonforfeitable 

right to 100 percent of the employee’s ac-

crued benefit derived under the arrange-

ment from nonelective contributions of the 

employer. 

For purposes of this subparagraph, the rules 

of section 1053 of this title shall apply to the 

extent not inconsistent with this subpara-

graph. 

(E) Uniform provision of contributions and 
benefits 

In the case of a defined benefit plan or appli-

cable individual account plan forming part of 

an eligible combined plan, the requirements of 

this subparagraph are met if all contributions 



Page 378 TITLE 29—LABOR § 1060 

and benefits under each such plan, and all 

rights and features under each such plan, must 

be provided uniformly to all participants. 

(F) Requirements must be met without taking 
into account social security and similar 
contributions and benefits or other plans 

(i) In general 

The requirements of this subparagraph are 

met if the requirements of clauses (ii) and (iii) 

are met. 

(ii) Social security and similar contribu-
tions 

The requirements of this clause are met if— 

(I) the requirements of subparagraphs (B) 

and (C) are met without regard to section 

401(l) of title 26, and 
(II) the requirements of sections 401(a)(4) 

and 410(b) of title 26 are met with respect to 

both the applicable defined contribution 

plan and defined benefit plan forming part 

of an eligible combined plan without regard 

to section 401(l) of title 26. 

(iii) Other plans and arrangements 

The requirements of this clause are met if 

the applicable defined contribution plan and 

defined benefit plan forming part of an eligi-

ble combined plan meet the requirements of 

sections 401(a)(4) and 410(b) of title 26 with-

out being combined with any other plan. 

(3) Nondiscrimination requirements for quali-
fied cash or deferred arrangement 

(A) In general 

A qualified cash or deferred arrangement 

which is included in an applicable individual 

account plan forming part of an eligible com-

bined plan shall be treated as meeting the re-

quirements of section 401(k)(3)(A)(ii) of title 26 

if the requirements of paragraph (2) are met 

with respect to such arrangement. 

(B) Matching contributions 

In applying section 401(m)(11) of title 26 to 

any matching contribution with respect to a 

contribution to which paragraph (2)(C) applies, 

the contribution requirement of paragraph 

(2)(C) and the notice requirements of paragraph 

(5)(B) shall be substituted for the requirements 

otherwise applicable under clauses (i) and (ii) of 

section 401(m)(11)(A) of title 26. 

(4) Automatic contribution arrangement 

For purposes of this subsection— 

(A) In general 

A qualified cash or deferred arrangement 

shall be treated as an automatic contribution 

arrangement if the arrangement— 

(i) provides that each employee eligible to 

participate in the arrangement is treated as 

having elected to have the employer make 

elective contributions in an amount equal to 4 

percent of the employee’s compensation unless 

the employee specifically elects not to have 

such contributions made or to have such con-

tributions made at a different rate, and 

(ii) meets the notice requirements under 

subparagraph (B). 

(B) Notice requirements 

(i) In general 

The requirements of this subparagraph are 

met if the requirements of clauses (ii) and (iii) 

are met. 

(ii) Reasonable period to make election 

The requirements of this clause are met if 

each employee to whom subparagraph (A)(i) 

applies— 

(I) receives a notice explaining the em-

ployee’s right under the arrangement to 

elect not to have elective contributions made 

on the employee’s behalf or to have the con-

tributions made at a different rate, and 

(II) has a reasonable period of time after 

receipt of such notice and before the first 

elective contribution is made to make such 

election. 

(iii) Annual notice of rights and obligations 

The requirements of this clause are met if 

each employee eligible to participate in the ar-

rangement is, within a reasonable period be-

fore any year, given notice of the employee’s 

rights and obligations under the arrangement. 

The requirements of this subparagraph shall not 

be treated as met unless the requirements of 

clauses (i) and (ii) of section 401(k)(12)(D) of 

title 26 are met with respect to the notices de-

scribed in clauses (ii) and (iii) of this subpara-

graph. 

(5) Coordination with other requirements 

(A) Treatment of separate plans 

The except clause in section 1002(35) of this 

title shall not apply to an eligible combined 

plan. 

(B) Reporting 

An eligible combined plan shall be treated as 

a single plan for purposes of section 1023 of this 

title. 

(6) Applicable individual account plan 

For purposes of this subsection— 

(A) In general 

The term ‘‘applicable individual account 

plan’’ means an individual account plan which 

includes a qualified cash or deferred arrange-

ment. 

(B) Qualified cash or deferred arrangement 

The term ‘‘qualified cash or deferred arrange-

ment’’ has the meaning given such term by sec-

tion 401(k)(2) of title 26. 

AMENDMENTS 

1989—Subsec. (c). Pub. L. 101–239, § 7894(c)(10), sub-

stituted ‘‘and (e)(3)(C) of such Code’’ for ‘‘and (e)(3)(C) 

of such code’’, which for purposes of codification was 

translated as ‘‘and (e)(3)(C) of title 26’’ thus requiring 

no change in text. 

Pub. L. 101–239, § 7891(a)(1), substituted ‘‘Internal Rev-

enue Code of 1986’’ for ‘‘Internal Revenue Code of 1954’’, 

which for purposes of codification was translated as 

‘‘title 26’’ thus requiring no change in text. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by Pub. L. 109–280 applicable to plan 

years beginning after Dec. 31, 2009, see section 903(c) of 

Pub. L. 109–280, set out as a note under section 414 of 

Title 26, Internal Revenue Code. 



Page 379 TITLE 29—LABOR § 1061 

1 See References in Text note below. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 
Amendment by section 7894(c)(10) of Pub. L. 101–239 

effective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

REGULATIONS 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

§ 1061. Effective dates 

(a) Except as otherwise provided in this sec-
tion, this part shall apply in the case of plan 
years beginning after September 2, 1974. 

(b)(1) Except as otherwise provided in sub-
section (d) of this section, sections 1055, 1056(d) 
and 1058 of this title shall apply with respect to 
plan years beginning after December 31, 1975. 

(2) Except as otherwise provided in subsections 
(c) and (d) of this section in the case of a plan 
in existence on January 1, 1974, this part shall 
apply in the case of plan years beginning after 
December 31, 1975. 

(c)(1) In the case of a plan maintained on Jan-
uary 1, 1974, pursuant to one or more agreements 
which the Secretary finds to be collective bar-
gaining agreements between employee organiza-
tions and one or more employers, no plan shall 
be treated as not meeting the requirements of 
sections 1054 and 1055 of this title by reason of a 
supplementary or special plan provision (within 
the meaning of paragraph (2)) for any plan year 
before the year which begins after the earlier 
of— 

(A) the date on which the last of such agree-
ments relating to the plan terminates (deter-
mined without regard to any extension thereof 
agreed to after September 2, 1974), or 

(B) December 31, 1980. 

For purposes of subparagraph (A) and section 
1086(c) 1 of this title, any plan amendment made 
pursuant to a collective bargaining agreement 
relating to the plan which amends the plan sole-
ly to conform to any requirement contained in 
this chapter or title 26 shall not be treated as a 
termination of such collective bargaining agree-
ment. This paragraph shall not apply unless the 
Secretary determines that the participation and 
vesting rules in effect on September 2, 1974, are 
not less favorable to participants, in the aggre-
gate, than the rules provided under sections 
1052, 1053, and 1054 of this title. 

(2) For purposes of paragraph (1), the term 
‘‘supplementary or special plan provision’’ 
means any plan provision which— 

(A) provides supplementary benefits, not in 
excess of one-third of the basic benefit, in the 
form of an annuity for the life of the partici-
pant, or 

(B) provides that, under a contractual agree-
ment based on medical evidence as to the ef-

fects of working in an adverse environment for 
an extended period of time, a participant hav-
ing 25 years of service is to be treated as hav-
ing 30 years of service. 

(3) This subsection shall apply with respect to 
a plan if (and only if) the application of this sub-
section results in a later effective date for this 
part than the effective date required by sub-
section (b) of this section. 

(d) If the administrator of a plan elects under 
section 1017(d) of this Act to make applicable to 
a plan year and to all subsequent plan years the 
provisions of title 26 relating to participation, 
vesting, funding, and form of benefit, this part 
shall apply to the first plan year to which such 
election applies and to all subsequent plan 
years. 

(e)(1) No pension plan to which section 1052 of 
this title applies may make effective any plan 
amendment with respect to breaks in service 
(which amendment is made or becomes effective 
after January 1, 1974, and before the date on 
which section 1052 of this title first becomes ef-
fective with respect to such plan) which provides 
that any employee’s participation in the plan 
would commence at any date later than the 
later of— 

(A) the date on which his participation 
would commence under the break in service 
rules of section 1052(b) of this title, or 

(B) the date on which his participation 
would commence under the plan as in effect on 
January 1, 1974. 

(2) No pension plan to which section 1053 of 
this title applies may make effective any plan 
amendment with respect to breaks in service 
(which amendment is made or becomes effective 
after January 1, 1974, and before the date on 
which section 1053 of this title first becomes ef-
fective with respect to such plan) if such amend-
ment provides that the nonforfeitable benefit 
derived from employer contributions to which 
any employee would be entitled is less than the 
lesser of the nonforfeitable benefit derived from 
employer contributions to which he would be en-
titled under— 

(A) the break in service rules of section 
1052(b)(3) of this title, or 

(B) the plan as in effect on January 1, 1974. 

Subparagraph (B) shall not apply if the break in 
service rules under the plan would have been in 
violation of any law or rule of law in effect on 
January 1, 1974. 

(f) The preceding provisions of this section 
shall not apply with respect to amendments 
made to this part in provisions enacted after 
September 2, 1974. 

(Pub. L. 93–406, title I, § 211, Sept. 2, 1974, 88 Stat. 
867; Pub. L. 99–272, title XI, § 11015(a)(1)(B), Apr. 
7, 1986, 100 Stat. 265; Pub. L. 101–239, title VII, 
§§ 7891(a)(1), 7894(h)(2), Dec. 19, 1989, 103 Stat. 
2445, 2451.) 

REFERENCES IN TEXT 

Section 1086(c) of this title, referred to in subsec. 

(c)(1), was in the original ‘‘section 307(c)’’, meaning sec-

tion 307(c) of Pub. L. 93–406, the Employee Retirement 

Income Security Act of 1974. Section 307(c) was renum-

bered section 308(c) by Pub. L. 100–203, title IX, 

§ 9341(b)(1), Dec. 22, 1987, 101 Stat. 1330–370. 
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This chapter, referred to in subsec. (c)(1), was in the 

original ‘‘this Act’’, meaning Pub. L. 93–406, known as 

the Employee Retirement Income Security Act of 1974. 

Titles I, III, and IV of such Act are classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1001 of this title and Tables. 
Section 1017(d) of this Act, referred to in subsec. (d), 

is section 1017 of Pub. L. 93–406, which is set out as an 

Effective Date; Transitional Rules note under section 

410 of Title 26. 

AMENDMENTS 

1989—Subsecs. (c)(1), (d). Pub. L. 101–239, § 7891(a)(1), 

substituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Inter-

nal Revenue Code of 1954’’, which for purposes of codi-

fication was translated as ‘‘title 26’’. 
Subsec. (f). Pub. L. 101–239, § 7894(h)(2), added subsec. 

(f). 
1986—Subsec. (c)(1). Pub. L. 99–272 made a technical 

amendment to the reference to section 1086(c) of this 

title to reflect the renumbering of the corresponding 

section of the original act. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 
Amendment by section 7894(h)(2) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–272 applicable with respect 

to applications for waivers, extensions, and modifica-

tions filed on or after Apr. 7, 1986, see section 11015(a)(3) 

of Pub. L. 99–272, set out as an Effective Date note 

under section 412 of Title 26, Internal Revenue Code. 

PART 3—FUNDING 

§ 1081. Coverage 

(a) Plans excepted from applicability of this part 

This part shall apply to any employee pension 
benefit plan described in section 1003(a) of this 
title, (and not exempted under section 1003(b) of 
this title), other than— 

(1) an employee welfare benefit plan; 
(2) an insurance contract plan described in 

subsection (b) of this section; 
(3) a plan which is unfunded and is main-

tained by an employer primarily for the pur-
pose of providing deferred compensation for a 
select group of management or highly com-
pensated employees; 

(4)(A) a plan which is established and main-
tained by a society, order, or association de-
scribed in section 501(c)(8) or (9) of title 26, if 
no part of the contributions to or under such 
plan are made by employers of participants in 
such plan; or 

(B) a trust described in section 501(c)(18) of 
title 26; 

(5) a plan which has not at any time after 
September 2, 1974, provided for employer con-
tributions; 

(6) an agreement providing payments to a re-
tired partner or deceased partner or a deceased 
partner’s successor in interest as described in 
section 736 of title 26; 

(7) an individual retirement account or an-
nuity as described in section 408(a) of title 26, 
or a retirement bond described in section 409 
of title 26 (as effective for obligations issued 
before January 1, 1984); 

(8) an individual account plan (other than a 
money purchase plan) and a defined benefit 
plan to the extent it is treated as an individ-
ual account plan (other than a money pur-
chase plan) under section 1002(35)(B) of this 
title; 

(9) an excess benefit plan; or 
(10) any plan, fund or program under which 

an employer, all of whose stock is directly or 
indirectly owned by employees, former em-
ployees or their beneficiaries, proposes 
through an unfunded arrangement to com-
pensate retired employees for benefits which 
were forfeited by such employees under a pen-
sion plan maintained by a former employer 
prior to the date such pension plan became 
subject to this chapter. 

(b) ‘‘Insurance contract plan’’ defined 

For the purposes of paragraph (2) of subsection 
(a) of this section a plan is an ‘‘insurance con-
tract plan’’ if— 

(1) the plan is funded exclusively by the pur-
chase of individual insurance contracts, 

(2) such contracts provide for level annual 
premium payments to be paid extending not 
later than the retirement age for each individ-
ual participating in the plan, and commencing 
with the date the individual became a partici-
pant in the plan (or, in the case of an increase 
in benefits, commencing at the time such in-
crease became effective), 

(3) benefits provided by the plan are equal to 
the benefits provided under each contract at 
normal retirement age under the plan and are 
guaranteed by an insurance carrier (licensed 
under the laws of a State to do business with 
the plan) to the extent premiums have been 
paid, 

(4) premiums payable for the plan year, and 
all prior plan years under such contracts have 
been paid before lapse or there is reinstate-
ment of the policy, 

(5) no rights under such contracts have been 
subject to a security interest at any time dur-
ing the plan year, and 

(6) no policy loans are outstanding at any 
time during the plan year. 

A plan funded exclusively by the purchase of 
group insurance contracts which is determined 
under regulations prescribed by the Secretary of 
the Treasury to have the same characteristics 
as contracts described in the preceding sentence 
shall be treated as a plan described in this sub-
section. 

(c) Applicability of this part to terminated multi-
employer plans 

This part applies, with respect to a terminated 
multiemployer plan to which section 1321 of this 
title applies, until the last day of the plan year 
in which the plan terminates, within the mean-
ing of section 1341a(a)(2) of this title. 

(Pub. L. 93–406, title I, § 301, Sept. 2, 1974, 88 Stat. 
868; Pub. L. 96–364, title III, § 304(a), title IV, 
§ 411(b), Sept. 26, 1980, 94 Stat. 1293, 1308; Pub. L. 


		Superintendent of Documents
	2010-03-30T18:15:47-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




