Rule 1004

After a reasonable opportunity has been afforded other
creditors to join in an involuntary petition, the hearing
on the petition should be held without further delay.

Subdivision (e). This subdivision implements §304. A
petition for relief under §304 may only be filed by a for-
eign representative who is defined in §101(20) generally
as a representative of an estate in a foreign proceeding.
The term ‘‘foreign proceeding’’ is defined in §101(19).

Section 304(b) permits a petition filed thereunder to
be contested by a party in interest. Subdivision (e)(2)
therefore requires that the summons and petition be
served on any person against whom the relief permitted
by §304(b) is sought as well as on any other party the
court may direct.

The rules applicable to the procedure when an invol-
untary petition is filed are made applicable generally
when a case ancillary to a foreign proceeding is com-
menced. These rules include Rule 1010 with respect to
issuance and service of a summons, Rule 1011 concern-
ing responsive pleadings and motions, and Rule 1018
which makes various rules in Part VII applicable in
proceedings on contested petitions.

The venue for a case ancillary to a foreign proceeding
is provided in 28 U.S.C. §1474.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The subject matter of subdivisions (a), (b), and (e) has
been incorporated in Rules 1002, 1010, 1011, and 1018.

Rule 1004. Involuntary Petition Against a Part-
nership

After filing of an involuntary petition under
§303(b)(3) of the Code, (1) the petitioning part-
ners or other petitioners shall promptly send to
or serve on each general partner who is not a pe-
titioner a copy of the petition; and (2) the clerk
shall promptly issue a summons for service on
each general partner who is not a petitioner.
Rule 1010 applies to the form and service of the
summons.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule 105
and complements §§301 and 303(b)(3) of the Code.

Subdivision (a) specifies that while all general part-
ners must consent to the filing of a voluntary petition,
it is not necessary that they all execute the petition.
It may be executed and filed on behalf of the partner-
ship by fewer than all.

Subdivision (b) implements §303(b)(3) of the Code
which provides that an involuntary petition may be
filed by fewer than all the general partners or, when all
the general partners are debtors, by a general partner,
trustee of the partner or creditors of the partnership.
Rule 1010, which governs service of a petition and sum-
mons in an involuntary case, specifies the time and
mode of service on the partnership. When a petition is
filed against a partnership under §303(b)(3), this rule re-
quires an additional service on the nonfiling general
partners. It is the purpose of this subdivision to protect
the interests of the nonpetitioning partners and the
partnership.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Section 303(b)(3)(A) of the Code provides that fewer
than all of the general partners in a partnership may
commence an involuntary case against the partnership.
There is no counterpart provision in the Code setting
out the manner in which a partnership commences a
voluntary case. The Supreme Court has held in the cor-
porate context that applicable nonbankruptcy law de-
termines whether authority exists for a particular
debtor to commence a bankruptcy case. See Price v.
Gurney, 324 U.S. 100 (1945). The lower courts have fol-
lowed this rule in the partnership context as well. See,
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e.g., Jolly v. Pittore, 170 B.R. 793 (S.D.N.Y. 1994); Union
Planters National Bank v. Hunters Horn Associates, 158
B.R. 729 (Bankr. M.D. Tenn. 1993); In re Channel 64 Joint
Venture, 61 B.R. 255 (Bankr. S.D. Oh. 1986). Rule 1004(a)
could be construed as requiring the consent of all of the
general partners to the filing of a voluntary petition,
even if fewer than all of the general partners would
have the authority under applicable nonbankruptcy
law to commence a bankruptcy case for the partner-
ship. Since this is a matter of substantive law beyond
the scope of these rules, Rule 1004(a) is deleted as is the
designation of subdivision (b).

The rule is retitled to reflect that it applies only to
involuntary petitions filed against partnerships.

Changes Made After Publication and Comments. No
changes since publication.

Rule 1004.1. Petition for an Infant or Incom-
petent Person

If an infant or incompetent person has a rep-
resentative, including a general guardian, com-
mittee, conservator, or similar fiduciary, the
representative may file a voluntary petition on
behalf of the infant or incompetent person. An
infant or incompetent person who does not have
a duly appointed representative may file a vol-
untary petition by next friend or guardian ad
litem. The court shall appoint a guardian ad
litem for an infant or incompetent person who is
a debtor and is not otherwise represented or
shall make any other order to protect the infant
or incompetent debtor.

(Added Apr. 29, 2002, eff. Dec. 1, 2002.)
COMMITTEE NOTES ON RULES—2002 AMENDMENT

This rule is derived from Rule 17(¢c) F.R. Civ. P. It
does not address the commencement of a case filed on
behalf of a missing person. See, e.g., In re King, 234 B.R.
515 (Bankr. D.N.M. 1999)

Changes Made After Publication and Comments. No
changes were made.

Rule 1005. Caption of Petition

The caption of a petition commencing a case
under the Code shall contain the name of the
court, the title of the case, and the docket num-
ber. The title of the case shall include the fol-
lowing information about the debtor: name, em-
ployer identification number, last four digits of
the social-security number or individual debt-
or’s taxpayer-identification number, any other
federal taxpayer-identification number, and all
other names used within eight years before fil-
ing the petition. If the petition is not filed by
the debtor, it shall include all names used by
the debtor which are known to the petitioners.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Mar.
27, 2003, eff. Dec. 1, 2003; Apr. 23, 2008, eff. Dec. 1,
2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The title of the case should include all names used by
the debtor, such as trade names, former married names
and maiden name. See also Official Form No. 1 and the
Advisory Committee Note to that Form. Additional
names of the debtor are also required to appear in the
caption of each notice to creditors. See Rule 2002(m).

COMMITTEE NOTES ON RULES—2003 AMENDMENT

The rule is amended to implement the Judicial Con-
ference policy to limit the disclosure of a party’s social
security number and similar identifiers. Under the rule,
as amended, only the last four digits of the debtor’s so-
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