Rule 1016

corporation owned or controlled by that individual are
so intermingled that the court cannot separate their
assets and liabilities. Consolidation, as distinguished
from joint administration, is neither authorized nor
prohibited by this rule since the propriety of consolida-
tion depends on substantive considerations and affects
the substantive rights of the creditors of the different
estates. For illustrations of the substantive consolida-
tion of separate estates, see Sampsell v. Imperial Paper &
Color Corp., 313 U.S. 215 (1941). See also Chemical Bank
N.Y. Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); Selig-
son & Mandell, Multi-Debtor Petition—Consolidation of
Debtors and Due Process of Law, 73 Com.L.J. 341 (1968);
Kennedy, Insolvency and the Corporate Veil in the United
States in Proceedings of the 8th International Symposium
on Comparative Law 232, 248-55 (1971).

Joint administration as distinguished from consoli-
dation may include combining the estates by using a
single docket for the matters occurring in the adminis-
tration, including the listing of filed claims, the com-
bining of notices to creditors of the different estates,
and the joint handling of other purely administrative
matters that may aid in expediting the cases and ren-
dering the process less costly.

Subdivision (c) is an adaptation of the provisions of
Rule 42(a) F.R.Civ.P. for the purposes of administration
of estates under this rule. The rule does not deal with
filing fees when an order for the consolidation of cases
or joint administration of estates is made.

A joint petition of husband and wife, requiring the
payment of a single filing fee, is permitted by §302 of
the Code. Consolidation of such a case, however, rests
in the discretion of the court; see §302(b) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to subdivision (b) implements the
provisions of §522(b) of the Code, as enacted by the 1984
amendments.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

The rule is amended to conform to the change in the
numbering of §522(b) of the Code that was made as a
part of the 2006 amendments. Former subsections (b)(1)
and (b)(2) of §522 were renumbered as subsections (b)(2)
and (b)(3), respectively. The rule is amended to make
the parallel change.

Changes Made After Publication. No changes were
made after publication.

Rule 1016. Death or Incompetency of Debtor

Death or incompetency of the debtor shall not
abate a liquidation case under chapter 7 of the
Code. In such event the estate shall be adminis-
tered and the case concluded in the same man-
ner, so far as possible, as though the death or in-
competency had not occurred. If a reorganiza-
tion, family farmer’s debt adjustment, or indi-
vidual’s debt adjustment case is pending under
chapter 11, chapter 12, or chapter 13, the case
may be dismissed; or if further administration is
possible and in the best interest of the parties,
the case may proceed and be concluded in the
same manner, so far as possible, as though the
death or incompetency had not occurred.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 118 and 11-16.
In a chapter 11 reorganization case or chapter 13 indi-
vidual’s debt adjustment case, the likelihood is that
the case will be dismissed.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to 25 F.R.Civ.P. and
to include chapter 12 cases.
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Rule 1017. Dismissal or Conversion of Case; Sus-
pension

(a) VOLUNTARY DISMISSAL; DISMISSAL FOR
WANT OF PROSECUTION OR OTHER CAUSE. Except
as provided in §§707(a)(3), T707(b), 1208(b), and
1307(b) of the Code, and in Rule 1017(b), (c), and
(e), a case shall not be dismissed on motion of
the petitioner, for want of prosecution or other
cause, or by consent of the parties, before a
hearing on notice as provided in Rule 2002. For
the purpose of the notice, the debtor shall file a
list of creditors with their addresses within the
time fixed by the court unless the list was pre-
viously filed. If the debtor fails to file the list,
the court may order the debtor or another en-
tity to prepare and file it.

(b) DISMISSAL FOR FAILURE TO PAY FILING FEE.

(1) If any installment of the filing fee has
not been paid, the court may, after a hearing
on notice to the debtor and the trustee, dis-
miss the case.

(2) If the case is dismissed or closed without
full payment of the filing fee, the installments
collected shall be distributed in the same man-
ner and proportions as if the filing fee had
been paid in full.

(c) DISMISSAL OF VOLUNTARY CHAPTER 7 OR
CHAPTER 13 CASE FOR FAILURE TO TIMELY FILE
LIST OF CREDITORS, SCHEDULES, AND STATEMENT
OF FINANCIAL AFFAIRS. The court may dismiss a
voluntary chapter 7 or chapter 13 case under
§707(a)(3) or §1307(c)(9) after a hearing on notice
served by the United States trustee on the debt-
or, the trustee, and any other entities as the
court directs.

(d) SUSPENSION. The court shall not dismiss a
case or suspend proceedings under §305 before a
hearing on notice as provided in Rule 2002(a).

(e) DISMISSAL OF AN INDIVIDUAL DEBTOR’S
CHAPTER 7 CASE, OR CONVERSION TO A CASE
UNDER CHAPTER 11 OR 13, FOR ABUSE. The court
may dismiss or, with the debtor’s consent, con-
vert an individual debtor’s case for abuse under
§707(b) only on motion and after a hearing on
notice to the debtor, the trustee, the United
States trustee, and any other entity as the court
directs.

(1) Except as otherwise provided in
§704(b)(2), a motion to dismiss a case for abuse
under §707(b) or (¢c) may be filed only within 60
days after the first date set for the meeting of
creditors under §341(a), unless, on request filed
before the time has expired, the court for
cause extends the time for filing the motion to
dismiss. The party filing the motion shall set
forth in the motion all matters to be consid-
ered at the hearing. In addition, a motion to
dismiss under §707(b)(1) and (3) shall state
with particularity the circumstances alleged
to constitute abuse.

(2) If the hearing is set on the court’s own
motion, notice of the hearing shall be served
on the debtor no later than 60 days after the
first date set for the meeting of creditors
under §341(a). The notice shall set forth all
matters to be considered by the court at the
hearing.

(f) PROCEDURE FOR DISMISSAL, CONVERSION, OR
SUSPENSION.

(1) Rule 9014 governs a proceeding to dismiss

or suspend a case, or to convert a case to an-
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