Rule 1016

corporation owned or controlled by that individual are
so intermingled that the court cannot separate their
assets and liabilities. Consolidation, as distinguished
from joint administration, is neither authorized nor
prohibited by this rule since the propriety of consolida-
tion depends on substantive considerations and affects
the substantive rights of the creditors of the different
estates. For illustrations of the substantive consolida-
tion of separate estates, see Sampsell v. Imperial Paper &
Color Corp., 313 U.S. 215 (1941). See also Chemical Bank
N.Y. Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); Selig-
son & Mandell, Multi-Debtor Petition—Consolidation of
Debtors and Due Process of Law, 73 Com.L.J. 341 (1968);
Kennedy, Insolvency and the Corporate Veil in the United
States in Proceedings of the 8th International Symposium
on Comparative Law 232, 248-55 (1971).

Joint administration as distinguished from consoli-
dation may include combining the estates by using a
single docket for the matters occurring in the adminis-
tration, including the listing of filed claims, the com-
bining of notices to creditors of the different estates,
and the joint handling of other purely administrative
matters that may aid in expediting the cases and ren-
dering the process less costly.

Subdivision (c) is an adaptation of the provisions of
Rule 42(a) F.R.Civ.P. for the purposes of administration
of estates under this rule. The rule does not deal with
filing fees when an order for the consolidation of cases
or joint administration of estates is made.

A joint petition of husband and wife, requiring the
payment of a single filing fee, is permitted by §302 of
the Code. Consolidation of such a case, however, rests
in the discretion of the court; see §302(b) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to subdivision (b) implements the
provisions of §522(b) of the Code, as enacted by the 1984
amendments.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

The rule is amended to conform to the change in the
numbering of §522(b) of the Code that was made as a
part of the 2006 amendments. Former subsections (b)(1)
and (b)(2) of §522 were renumbered as subsections (b)(2)
and (b)(3), respectively. The rule is amended to make
the parallel change.

Changes Made After Publication. No changes were
made after publication.

Rule 1016. Death or Incompetency of Debtor

Death or incompetency of the debtor shall not
abate a liquidation case under chapter 7 of the
Code. In such event the estate shall be adminis-
tered and the case concluded in the same man-
ner, so far as possible, as though the death or in-
competency had not occurred. If a reorganiza-
tion, family farmer’s debt adjustment, or indi-
vidual’s debt adjustment case is pending under
chapter 11, chapter 12, or chapter 13, the case
may be dismissed; or if further administration is
possible and in the best interest of the parties,
the case may proceed and be concluded in the
same manner, so far as possible, as though the
death or incompetency had not occurred.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 118 and 11-16.
In a chapter 11 reorganization case or chapter 13 indi-
vidual’s debt adjustment case, the likelihood is that
the case will be dismissed.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to 25 F.R.Civ.P. and
to include chapter 12 cases.
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Rule 1017. Dismissal or Conversion of Case; Sus-
pension

(a) VOLUNTARY DISMISSAL; DISMISSAL FOR
WANT OF PROSECUTION OR OTHER CAUSE. Except
as provided in §§707(a)(3), T707(b), 1208(b), and
1307(b) of the Code, and in Rule 1017(b), (c), and
(e), a case shall not be dismissed on motion of
the petitioner, for want of prosecution or other
cause, or by consent of the parties, before a
hearing on notice as provided in Rule 2002. For
the purpose of the notice, the debtor shall file a
list of creditors with their addresses within the
time fixed by the court unless the list was pre-
viously filed. If the debtor fails to file the list,
the court may order the debtor or another en-
tity to prepare and file it.

(b) DISMISSAL FOR FAILURE TO PAY FILING FEE.

(1) If any installment of the filing fee has
not been paid, the court may, after a hearing
on notice to the debtor and the trustee, dis-
miss the case.

(2) If the case is dismissed or closed without
full payment of the filing fee, the installments
collected shall be distributed in the same man-
ner and proportions as if the filing fee had
been paid in full.

(c) DISMISSAL OF VOLUNTARY CHAPTER 7 OR
CHAPTER 13 CASE FOR FAILURE TO TIMELY FILE
LIST OF CREDITORS, SCHEDULES, AND STATEMENT
OF FINANCIAL AFFAIRS. The court may dismiss a
voluntary chapter 7 or chapter 13 case under
§707(a)(3) or §1307(c)(9) after a hearing on notice
served by the United States trustee on the debt-
or, the trustee, and any other entities as the
court directs.

(d) SUSPENSION. The court shall not dismiss a
case or suspend proceedings under §305 before a
hearing on notice as provided in Rule 2002(a).

(e) DISMISSAL OF AN INDIVIDUAL DEBTOR’S
CHAPTER 7 CASE, OR CONVERSION TO A CASE
UNDER CHAPTER 11 OR 13, FOR ABUSE. The court
may dismiss or, with the debtor’s consent, con-
vert an individual debtor’s case for abuse under
§707(b) only on motion and after a hearing on
notice to the debtor, the trustee, the United
States trustee, and any other entity as the court
directs.

(1) Except as otherwise provided in
§704(b)(2), a motion to dismiss a case for abuse
under §707(b) or (¢c) may be filed only within 60
days after the first date set for the meeting of
creditors under §341(a), unless, on request filed
before the time has expired, the court for
cause extends the time for filing the motion to
dismiss. The party filing the motion shall set
forth in the motion all matters to be consid-
ered at the hearing. In addition, a motion to
dismiss under §707(b)(1) and (3) shall state
with particularity the circumstances alleged
to constitute abuse.

(2) If the hearing is set on the court’s own
motion, notice of the hearing shall be served
on the debtor no later than 60 days after the
first date set for the meeting of creditors
under §341(a). The notice shall set forth all
matters to be considered by the court at the
hearing.

(f) PROCEDURE FOR DISMISSAL, CONVERSION, OR
SUSPENSION.

(1) Rule 9014 governs a proceeding to dismiss

or suspend a case, or to convert a case to an-
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other chapter, except under §§706(a), 1112(a),
1208(a) or (b), or 1307(a) or (b).

(2) Conversion or dismissal under §§706(a),
1112(a), 1208(b), or 1307(b) shall be on motion
filed and served as required by Rule 9013.

(3) A chapter 12 or chapter 13 case shall be
converted without court order when the debtor
files a notice of conversion under §§1208(a) or
1307(a). The filing date of the notice becomes
the date of the conversion order for the pur-
poses of applying §348(c) and Rule 1019. The
clerk shall promptly transmit a copy of the
notice to the United States trustee.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 17, 2000,
eff. Dec. 1, 2000; Apr. 23, 2008, eff. Dec. 1, 2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Subdivision (a) of this rule is derived from former
Bankruptcy Rule 120(a). While the rule applies to vol-
untary and involuntary cases, the ‘‘consent of the par-
ties” referred to is that of petitioning creditors and the
debtor in an involuntary case. The last sentence recog-
nizes that the court should not be confined to petition-
ing creditors in its choice of parties on whom to call for
assistance in preparing the list of creditors when the
debtor fails to do so. This subdivision implements
§§303(j), 707, 1112 and 1307 of the Code by specifying the
manner of and persons to whom notice shall be given
and requiring the court to hold a hearing on the issue
of dismissal.

Subdivision (b) is derived from former Bankruptcy
Rule 120(b). A dismissal under this subdivision can
occur only when the petition has been permitted to be
filed pursuant to Rule 1006(b). The provision for notice
in paragraph (3) is correlated with the provision in Rule
4006 when there is a waiver, denial, or revocation of a
discharge. As pointed out in the Note accompanying
Rule 4008, the purpose of notifying creditors of a debtor
that no discharge has been granted is to correct their
assumption to the contrary so that they can take ap-
propriate steps to protect their claims.

Subdivision (c) is new and specifies the notice required
for a hearing on dismissal or suspension pursuant to
§305 of the Code. The suspension to which this subdivi-
sion refers is that of the case; it does not concern ab-
stention of the court in hearing an adversary proceed-
ing pursuant to 28 U.S.C. §1478(b).

Subdivision (d). Any proceeding, whether by a debtor
or other party, to dismiss or convert a case under §§706,
707, 1112, or 1307 is commenced by a motion pursuant to
Rule 9014.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Subdivision (d) is amended to provide that dismissal
or conversion pursuant to §§706(a), 707(b), 1112(a), and
1307(b) is not automatically a contested matter under
Rule 9014. Conversion or dismissal under these sections
is initiated by the filing and serving of a motion as re-
quired by Rule 9013. No hearing is required on these
motions unless the court directs.

Conversion of a chapter 13 case to a chapter 7 case as
authorized by §1307(a) is accomplished by the filing of
a notice of conversion. The notice of conversion proce-
dure is modeled on the voluntary dismissal provision of
Rule 41(a)(1) F.R.Civ.P. Conversion occurs on the filing
of the notice. No court order is required.

Subdivision (e) is new and provides the procedure to be
followed when a court on its own motion has made a
preliminary determination that an individual debtor’s
chapter 7 case may be dismissed pursuant to §707(b) of
the Code, which was added by the 1984 amendments. A
debtor’s failure to attend the hearing is not a ground
for dismissal pursuant to §707(b).
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NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to clarify that all entities
required to receive notice under Rule 2002, including
but not limited to creditors, are entitled to the 20 day
notice of the hearing to dismiss the case. The United
States trustee receives the notice pursuant to Rule
2002(k).

The word ‘‘petition’ is changed to ‘‘case’ in subdivi-
sions (a), (b), and (c¢) to conform to §§707, 930, 1112, 1208,
and 1307.

Subdivision (d) is amended to conform to §348(c) of the
Code which refers to the ‘“‘conversion order.”

Subdivisions (a) and (d) are amended to provide proce-
dures for dismissal or conversion of a chapter 12 case.
Procedures for dismissal or conversion under §1208(a)
and (b) are the same as the procedures for dismissal or
conversion of a chapter 13 case under §1307(a) and (b).

Subdivision (e) is amended to conform to the 1986
amendment to §707(b) of the Code which permits the
United States trustee to make a motion to dismiss a
case for substantial abuse. The time limit for such a
motion is added by this subdivision. In general, the
facts that are the basis for a motion to dismiss under
§707(b) exist at the time the case is commenced and
usually can be discovered early in the case by review-
ing the debtor’s schedules and examining the debtor at
the meeting of creditors. Since dismissal for substan-
tial abuse has the effect of denying the debtor a dis-
charge in the chapter 7 case based on matters which
may be discovered early, a motion to dismiss under
§707(b) is analogous to an objection to discharge pursu-
ant to Rule 4004 and, therefore, should be required to be
made within a specified time period. If matters relating
to substantial abuse are not discovered within the time
period specified in subdivision (e) because of the debt-
or’s false testimony, refusal to obey a court order,
fraudulent schedules or other fraud, and the debtor re-
ceives a discharge, the debtor’s conduct may constitute
the basis for revocation of the discharge under §727(d)
and (e) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (d) is amended to clarify that the date of
the filing of a notice of conversion in a chapter 12 or
chapter 13 case is treated as the date of the conversion
order for the purpose of applying Rule 1019. Other
amendments are stylistic and make no substantive
change.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (b)(3), which provides that notice of dis-
missal for failure to pay the filing fee shall be sent to
all creditors within 30 days after the dismissal, is de-
leted as unnecessary. Rule 2002(f) provides for notice to
creditors of the dismissal of a case.

Rule 2002(a) and this rule currently require notice to
all creditors of a hearing on dismissal of a voluntary
chapter 7 case for the debtor’s failure to file a list of
creditors, schedules, and statement of financial affairs
within the time provided in §707(a)(3) of the Code. A
new subdivision (c¢) is added to provide that the United
States trustee, who is the only entity with standing to
file a motion to dismiss under §707(a)(3) or §1307(c)(9),
is required to serve the motion on only the debtor, the
trustee, and any other entities as the court directs.
This amendment, and the amendment to Rule 2002, will
have the effect of avoiding the expense of sending no-
tices of the motion to all creditors in a chapter 7 case.

New subdivision (f) is the same as current subdivision
(d), except that it provides that a motion to suspend all
proceedings in a case or to dismiss a case for substan-
tial abuse of chapter 7 under §707(b) is governed by
Rule 9014.

Other amendments to this rule are stylistic or for
clarification.

GAP Report on Rule 1017. No changes since publica-
tion, except for stylistic changes in Rule 1017(e) and (f).
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COMMITTEE NOTES ON RULES—2000 AMENDMENT

This rule is amended to permit the court to grant a
timely request filed by the United States trustee for an
extension of time to file a motion to dismiss a chapter
T case under §707(b), whether the court rules on the re-
quest before or after the expiration of the 60-day pe-
riod.

Reporter’s Note on Text of Rule 1017(e). The above text
of Rule 1017(e) is not based on the text of the rule in ef-
fect on this date. The above text embodies amendments
that have been promulgated by the Supreme Court in
April 1999 and, unless Congress acts with respect to the
amendments, will become effective on December 1, 1999.

GAP Report on Rule 1017(e). No changes since publica-
tion.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Subdivision (e) is amended to implement the 2005
amendments to §707 of the Code. These statutory
amendments permit conversion of a chapter 7 case to a
case under chapter 11 or 13, change the basis for dismis-
sal or conversion from ‘‘substantial abuse’ to ‘‘abuse,”
authorize parties other than the United States trustee
to bring motions under §707(b) under certain circum-
stances, and add §707(c) to create an explicit ground for
dismissal based on the request of a victim of a crime of
violence or drug trafficking. The conforming amend-
ments to subdivision (e) preserve the time limits al-
ready in place for §707(b) motions, except to the extent
that §704(b)(2) sets the deadline for the United States
trustee to act. In contrast to the grounds for a motion
to dismiss under §707(b)(2), which are quite specific, the
grounds under §707(b)(1) and (3) are very general. There-
fore, to enable the debtor to respond, subdivision (e) re-
quires that motions to dismiss under §707(b)(1) and (3)
state with particularity the circumstances alleged to
constitute abuse.

Changes Made After Publication. No changes were
made after publication.

Rule 1018. Contested Involuntary Petitions; Con-
tested Petitions Commencing Ancillary
Cases; Proceedings to Vacate Order for Re-
lief; Applicability of Rules in Part VII Gov-
erning Adversary Proceedings

The following rules in Part VII apply to all
proceedings relating to a contested involuntary
petition, to proceedings relating to a contested
petition commencing a case ancillary to a for-
eign proceeding, and to all proceedings to vacate
an order for relief: Rules 7005, 7008-7010, 7015,
7016, 7024-7026, 7028-7037, 7052, 7054, 7056, and 7062,
except as otherwise provided in Part I of these
rules and unless the court otherwise directs. The
court may direct that other rules in Part VII
shall also apply. For the purposes of this rule a
reference in the Part VII rules to adversary pro-
ceedings shall be read as a reference to proceed-
ings relating to a contested involuntary peti-
tion, or contested ancillary petition, or proceed-
ings to vacate an order for relief. Reference in
the Federal Rules of Civil Procedure to the com-
plaint shall be read as a reference to the peti-
tion.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

The rules in Part VII to which this rule refers are ad-
aptations of the Federal Rules of Civil Procedure for
the purpose of governing the procedure in adversary
proceedings in cases under the Code. See the Note ac-
companying Rule 7001 infra. Because of the special need
for dispatch and expedition in the determination of the
issues in an involuntary petition, see Acme Harvester
Co. v. Beekman Lumber Co., 222 U.S. 300, 309 (1911), the
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objective of some of the Federal Rules of Civil Proce-
dure and their adaptations in Part VII to facilitate the
settlement of multiple controversies involving many
persons in a single lawsuit is not compatible with the
exigencies of bankruptcy administration. See United
States F. & G. Co. v. Bray, 225 U.S. 205, 218 (1912). For
that reason Rules 7013, 7014 and 7018-7023 will rarely be
appropriate in a proceeding on a contested petition.

Certain terms used in the Federal Rules of Civil Pro-
cedure have altered meanings when they are made ap-
plicable in cases under the Code by these rules. See
Rule 9002 infra. This Rule 1018 requires that the terms
‘“‘adversary proceedings’ when used in the rules in Part
VII and ‘‘complaint’” when used in the Federal Rules of
Civil Procedure be given altered meanings when they
are made applicable to proceedings relating to a con-
tested petition or proceedings to vacate any order for
relief. A motion to vacate an order for relief, whether
or not made on a petition that was or could have been
contested, is governed by the rules in Part VII referred
to in this Rule 1018.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 1018 is amended to include within its terms a pe-
tition commencing an ancillary case when it is con-
tested. This provision was formerly included in Rule
1003(e)(4).

Although this rule does not contain an explicit au-
thorization for the entry of an order for relief when a
debtor refuses to cooperate in discovery relating to a
contested involuntary petition, the court has ample
power under Rule 37(b) F.R.Civ.P., as incorporated by
Rule 7037, to enter an order for relief under appropriate
circumstances. Rule 37(b) authorizes the court to enter
judgment by default or an order that ‘‘facts shall be
taken as established.”

Rule 1019. Conversion of a Chapter 11 Reorga-
nization Case, Chapter 12 Family Farmer’s
Debt Adjustment Case, or Chapter 13 Indi-
vidual’s Debt Adjustment Case to a Chapter
7 Liquidation Case

When a chapter 11, chapter 12, or chapter 13
case has been converted or reconverted to a
chapter 7 case:

(1) Filing of Lists, Inventories, Schedules, State-
ments.

(A) Lists, inventories, schedules, and
statements of financial affairs theretofore
filed shall be deemed to be filed in the chap-
ter 7 case, unless the court directs other-
wise. If they have not been previously filed,
the debtor shall comply with Rule 1007 as if
an order for relief had been entered on an in-
voluntary petition on the date of the entry
of the order directing that the case continue
under chapter 7.

(B) If a statement of intention is required,
it shall be filed within 30 days after entry of
the order of conversion or before the first
date set for the meeting of creditors, which-
ever is earlier. The court may grant an ex-
tension of time for cause only on written
motion filed, or oral request made during a
hearing, before the time has expired. Notice
of an extension shall be given to the United
States trustee and to any committee, trust-
ee, or other party as the court may direct.

(2) New Filing Periods. A new time period for
filing a motion under §707(b) or (c), a claim, a
complaint objecting to discharge, or a com-
plaint to obtain a determination of dis-
chargeability of any debt shall commence
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