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(2) provisions adapted from subdivisions (a) and (b) of 
Rule 40 of the Federal Rules of Criminal Procedure, 
which governs the handling of a person arrested in one 
district on a warrant issued in another. Subdivision (c) 
incorporates by reference the features of subdivisions 
(a) and (b) of 18 U.S.C. § 3146, which prescribe standards, 
procedures and factors to be considered in determining 
conditions of release of accused persons in noncapital 
cases prior to trial. The word ‘‘debtor’’ as used in this 
rule includes the persons named in Rule 9001(5). 

The affidavit required to be submitted in support of 
the motion may be subscribed by the unsworn declara-
tion provided for in 28 U.S.C. § 1746. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

Subdivision (b)(2) is amended to conform to § 321 of the 
Judicial Improvements Act of 1990, Pub. L. No. 101–650, 
which changed the title of ‘‘United States magistrate’’ 
to ‘‘United States magistrate judge.’’ Other amend-
ments are stylistic and make no substantive change. 

Rule 2006. Solicitation and Voting of Proxies in 
Chapter 7 Liquidation Cases 

(a) APPLICABILITY. This rule applies only in a 
liquidation case pending under chapter 7 of the 
Code. 

(b) DEFINITIONS. 
(1) Proxy. A proxy is a written power of at-

torney authorizing any entity to vote the 
claim or otherwise act as the owner’s attorney 
in fact in connection with the administration 
of the estate. 

(2) Solicitation of Proxy. The solicitation of a 
proxy is any communication, other than one 
from an attorney to a regular client who owns 
a claim or from an attorney to the owner of a 
claim who has requested the attorney to rep-
resent the owner, by which a creditor is asked, 
directly or indirectly, to give a proxy after or 
in contemplation of the filing of a petition by 
or against the debtor. 

(c) AUTHORIZED SOLICITATION. 
(1) A proxy may be solicited only by (A) a 

creditor owning an allowable unsecured claim 
against the estate on the date of the filing of 
the petition; (B) a committee elected pursuant 
to § 705 of the Code; (C) a committee of credi-
tors selected by a majority in number and 
amount of claims of creditors (i) whose claims 
are not contingent or unliquidated, (ii) who 
are not disqualified from voting under § 702(a) 
of the Code and (iii) who were present or rep-
resented at a meeting of which all creditors 
having claims of over $500 or the 100 creditors 
having the largest claims had at least five 
days notice in writing and of which meeting 
written minutes were kept and are available 
reporting the names of the creditors present 
or represented and voting and the amounts of 
their claims; or (D) a bona fide trade or credit 
association, but such association may solicit 
only creditors who were its members or sub-
scribers in good standing and had allowable 
unsecured claims on the date of the filing of 
the petition. 

(2) A proxy may be solicited only in writing. 

(d) SOLICITATION NOT AUTHORIZED. This rule 
does not permit solicitation (1) in any interest 
other than that of general creditors; (2) by or on 
behalf of any custodian; (3) by the interim trust-
ee or by or on behalf of any entity not qualified 

to vote under § 702(a) of the Code; (4) by or on be-
half of an attorney at law; or (5) by or on behalf 
of a transferee of a claim for collection only. 

(e) DATA REQUIRED FROM HOLDERS OF MUL-
TIPLE PROXIES. At any time before the voting 
commences at any meeting of creditors pursu-
ant to § 341(a) of the Code, or at any other time 
as the court may direct, a holder of two or more 
proxies shall file and transmit to the United 
States trustee a verified list of the proxies to be 
voted and a verified statement of the pertinent 
facts and circumstances in connection with the 
execution and delivery of each proxy, including: 

(1) a copy of the solicitation; 
(2) identification of the solicitor, the for-

warder, if the forwarder is neither the solici-
tor nor the owner of the claim, and the proxy-
holder, including their connections with the 
debtor and with each other. If the solicitor, 
forwarder, or proxyholder is an association, 
there shall also be included a statement that 
the creditors whose claims have been solicited 
and the creditors whose claims are to be voted 
were members or subscribers in good standing 
and had allowable unsecured claims on the 
date of the filing of the petition. If the solici-
tor, forwarder, or proxyholder is a committee 
of creditors, the statement shall also set forth 
the date and place the committee was orga-
nized, that the committee was organized in ac-
cordance with clause (B) or (C) of paragraph 
(c)(1) of this rule, the members of the commit-
tee, the amounts of their claims, when the 
claims were acquired, the amounts paid there-
for, and the extent to which the claims of the 
committee members are secured or entitled to 
priority; 

(3) a statement that no consideration has 
been paid or promised by the proxyholder for 
the proxy; 

(4) a statement as to whether there is any 
agreement and, if so, the particulars thereof, 
between the proxyholder and any other entity 
for the payment of any consideration in con-
nection with voting the proxy, or for the shar-
ing of compensation with any entity, other 
than a member or regular associate of the 
proxyholder’s law firm, which may be allowed 
the trustee or any entity for services rendered 
in the case, or for the employment of any per-
son as attorney, accountant, appraiser, auc-
tioneer, or other employee for the estate; 

(5) if the proxy was solicited by an entity 
other than the proxyholder, or forwarded to 
the holder by an entity who is neither a solici-
tor of the proxy nor the owner of the claim, a 
statement signed and verified by the solicitor 
or forwarder that no consideration has been 
paid or promised for the proxy, and whether 
there is any agreement, and, if so, the particu-
lars thereof, between the solicitor or for-
warder and any other entity for the payment 
of any consideration in connection with voting 
the proxy, or for sharing compensation with 
any entity other than a member or regular as-
sociate of the solicitor’s or forwarder’s law 
firm which may be allowed the trustee or any 
entity for services rendered in the case, or for 
the employment of any person as attorney, ac-
countant, appraiser, auctioneer, or other em-
ployee for the estate; 
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(6) if the solicitor, forwarder, or proxyholder 
is a committee, a statement signed and veri-
fied by each member as to the amount and 
source of any consideration paid or to be paid 
to such member in connection with the case 
other than by way of dividend on the mem-
ber’s claim. 

(f) ENFORCEMENT OF RESTRICTIONS ON SOLICITA-
TION. On motion of any party in interest or on 
its own initiative, the court may determine 
whether there has been a failure to comply with 
the provisions of this rule or any other impro-
priety in connection with the solicitation or 
voting of a proxy. After notice and a hearing the 
court may reject any proxy for cause, vacate 
any order entered in consequence of the voting 
of any proxy which should have been rejected, or 
take any other appropriate action. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Aug. 1, 1991.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

This rule is a comprehensive regulation of solicita-
tion and voting of proxies in liquidation cases. It is de-
rived from former Bankruptcy Rule 208. The rule ap-
plies only in chapter 7 cases because no voting occurs, 
other than on a plan, in a chapter 11 case. Former 
Bankruptcy Rule 208 did not apply to solicitations of 
acceptances of plans. 

Creditor control was a basic feature of the Act and is 
continued, in part, by the Code. Creditor democracy is 
perverted and the congressional objective frustrated, 
however, if control of administration falls into the 
hands of persons whose principal interest is not in what 
the estate can be made to yield to the unsecured credi-
tors but in what it can yield to those involved in its ad-
ministration or in other ulterior objectives. 

Subdivision (b). The definition of proxy in the first 
paragraph of subdivision (b) is derived from former 
Bankruptcy Rule 208. 

Subdivision (c). The purpose of the rule is to protect 
creditors against loss of control of administration of 
their debtors’ estates to holders of proxies having in-
terests that differ from those of the creditors. The rule 
does not prohibit solicitation but restricts it to those 
who were creditors at the commencement of the case or 
their freely and fairly selected representatives. The 
special role occupied by credit and trade associations is 
recognized in the last clause of subdivision (c)(1). On 
the assumption that members or subscribers may have 
affiliated with an association in part for the purpose of 
obtaining its services as a representative in liquidation 
proceedings, an established association is authorized to 
solicit its own members, or its regular customers or cli-
ents, who were creditors on the date of the filing of the 
petition. Although the association may not solicit non-
members or nonsubscribers for proxies, it may sponsor 
a meeting of creditors at which a committee entitled to 
solicit proxies may be selected in accordance with 
clause (C) of subdivision (c)(1). 

Under certain circumstances, the relationship of a 
creditor, creditors’ committee, or association to the es-
tate or the case may be such as to warrant rejection of 
any proxy solicited by such a person or group. Thus a 
person who is forbidden by the Code to vote his own 
claim should be equally disabled to solicit proxies from 
creditors. Solicitation by or on behalf of the debtor has 
been uniformly condemned, e.g., In re White, 15 F.2d 371 
(9th Cir. 1926), as has solicitation on behalf of a pre-
ferred creditor, Matter of Law, 13 Am.B.R. 650 (S.D. Ill. 
1905). The prohibition on solicitation by a receiver or 
his attorney made explicit by General Order 39 has been 
collaterally supported by rulings rejecting proxies so-
licited by a receiver in equity, In re Western States 

Bldg.-Loan Ass’n, 54 F.2d 415 (S.D. Cal. 1931), and by an 
assignee for the benefit of creditors, Lines v. Falstaff 

Brewing Co., 233 F.2d 927 (9th Cir. 1956). 

Subdivision (d) prohibits solicitation by any person or 
group having a relationship described in the preceding 
paragraph. It also makes no exception for attorneys or 
transferees of claims for collection. The rule does not 
undertake to regulate communications between an at-
torney and his regular client or between an attorney 
and a creditor who has asked the attorney to represent 
him in a proceeding under the Code, but any other com-
munication by an attorney or any other person or 
group requesting a proxy from the owner of a claim 
constitutes a regulated solicitation. Solicitation by an 
attorney of a proxy from a creditor who was not a cli-
ent prior to the solicitation is objectionable not only as 
unethical conduct as recognized by such cases as In the 

Matter of Darland Company, 184 F. Supp. 760 (S.D. Iowa 
1960) but also and more importantly because the prac-
tice carries a substantial risk that administration will 
fall into the hands of those whose interest is in obtain-
ing fees from the estate rather than securing dividends 
for creditors. The same risk attaches to solicitation by 
the holder of a claim for collection only. 

Subdivision (e). The regulation of solicitation and vot-
ing of proxies is achieved by the rule principally 
through the imposition of requirements of disclosure 
on the holders of two or more proxies. The disclosures 
must be made to the clerk before the meeting at which 
the proxies are to be voted to afford the clerk or a 
party in interest an opportunity to examine the cir-
cumstances accompanying the acquisition of the prox-
ies in advance of any exercise of the proxies. In the 
light of the examination the clerk or a party in inter-
est should bring to the attention of the judge any ques-
tion that arises and the judge may permit the proxies 
that comply with the rule to be voted and reject those 
that do not unless the holders can effect or establish 
compliance in such manner as the court shall prescribe. 
The holders of single proxies are excused from the dis-
closure requirements because of the insubstantiality of 
the risk that such proxies have been solicited, or will 
be voted, in an interest other than that of general 
creditors. 

Every holder of two or more proxies must include in 
the submission a verified statement that no consider-
ation has been paid or promised for the proxy, either by 
the proxyholder or the solicitor or any forwarder of the 
proxy. Any payment or promise of consideration for a 
proxy would be conclusive evidence of a purpose to ac-
quire control of the administration of an estate for an 
ulterior purpose. The holder of multiple proxies must 
also include in the submission a verified statement as 
to whether there is any agreement by the holder, the 
solicitor, or any forwarder of the proxy for the employ-
ment of any person in the administration of an estate 
or for the sharing of any compensation allowed in con-
nection with the administration of the estate. The pro-
visions requiring these statements implement the pol-
icy of the Code expressed in § 504 as well as the policy 
of this rule to deter the acquisition of proxies for the 
purpose of obtaining a share in the outlays for adminis-
tration. Finally the facts as to any consideration mov-
ing or promised to any member of a committee which 
functions as a solicitor, forwarder, or proxyholder must 
be disclosed by the proxyholder. Such information 
would be of significance to the court in evaluating the 
purpose of the committee in obtaining, transmitting, 
or voting proxies. 

Subdivision (f) has counterparts in the local rules re-
ferred to in the Advisory Committee’s Note to former 
Bankruptcy Rule 208. Courts have been accorded a wide 
range of discretion in the handling of disputes involv-
ing proxies. Thus the referee was allowed to reject 
proxies and to proceed forthwith to hold a scheduled 
election at the same meeting. E.g., In re Portage Whole-

sale Co., 183 F.2d 959 (7th Cir. 1950); In re McGill, 106 Fed. 
57 (6th Cir. 1901); In re Deena Woolen Mills, Inc., 114 F. 
Supp. 260, 273 (D. Me. 1953); In re Finlay, 3 Am.B.R. 738 
(S.D.N.Y. 1900). The bankruptcy judge may postpone an 
election to permit a determination of issues presented 
by a dispute as to proxies and to afford those creditors 
whose proxies are rejected an opportunity to give new 
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proxies or to attend an adjourned meeting to vote their 
own claims. Cf. In the Matter of Lenrick Sales, Inc., 369 
F.2d 439, 442–43 (3d Cir.), cert. denied, 389 U.S. 822 (1967); 
In the Matter of Construction Supply Corp. 221 F. Supp. 
124, 128 (E.D. Va. 1963). This rule is not intended to re-
strict the scope of the court’s discretion in the han-
dling of disputes as to proxies. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

This rule is amended to give the United States trust-
ee information in connection with proxies so that the 
United States trustee may perform responsibilities as 
presiding officer at the § 341 meeting of creditors. See 
Rule 2003. 

The words ‘‘with the clerk’’ are deleted as unneces-
sary. See Rules 5005(a) and 9001(3). 

Rule 2007. Review of Appointment of Creditors’ 
Committee Organized Before Commencement 
of the Case 

(a) MOTION TO REVIEW APPOINTMENT. If a com-
mittee appointed by the United States trustee 
pursuant to § 1102(a) of the Code consists of the 
members of a committee organized by creditors 
before the commencement of a chapter 9 or 
chapter 11 case, on motion of a party in interest 
and after a hearing on notice to the United 
States trustee and other entities as the court 
may direct, the court may determine whether 
the appointment of the committee satisfies the 
requirements of § 1102(b)(1) of the Code. 

(b) SELECTION OF MEMBERS OF COMMITTEE. The 
court may find that a committee organized by 
unsecured creditors before the commencement 
of a chapter 9 or chapter 11 case was fairly cho-
sen if: 

(1) it was selected by a majority in number 
and amount of claims of unsecured creditors 
who may vote under § 702(a) of the Code and 
were present in person or represented at a 
meeting of which all creditors having unse-
cured claims of over $1,000 or the 100 unsecured 
creditors having the largest claims had at 
least five days notice in writing, and of which 
meeting written minutes reporting the names 
of the creditors present or represented and 
voting and the amounts of their claims were 
kept and are available for inspection; 

(2) all proxies voted at the meeting for the 
elected committee were solicited pursuant to 
Rule 2006 and the lists and statements re-
quired by subdivision (e) thereof have been 
transmitted to the United States trustee; and 

(3) the organization of the committee was in 
all other respects fair and proper. 

(c) FAILURE TO COMPLY WITH REQUIREMENTS 
FOR APPOINTMENT. After a hearing on notice pur-
suant to subdivision (a) of this rule, the court 
shall direct the United States trustee to vacate 
the appointment of the committee and may 
order other appropriate action if the court finds 
that such appointment failed to satisfy the re-
quirements of § 1102(b)(1) of the Code. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Aug. 1, 1991.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

Section 1102(b)(1) of the Code permits the court to ap-
point as the unsecured creditors’ committee, the com-
mittee that was selected by creditors before the order 
for relief. This provision recognizes the propriety of 

continuing a ‘‘prepetition’’ committee in an official ca-
pacity. Such a committee, however, must be found to 
have been fairly chosen and representative of the dif-
ferent kinds of claims to be represented. 

Subdivision (a) does not necessarily require a hearing 
but does require a party in interest to bring to the 
court’s attention the fact that a prepetition committee 
had been organized and should be appointed. An appli-
cation would suffice for this purpose. Party in interest 
would include the committee, any member of the com-
mittee, or any of its agents acting for the committee. 
Whether or not notice of the application should be 
given to any other party is left to the discretion of the 
court. 

Subdivision (b) implements § 1102(b)(1). The Code provi-
sion allows the court to appoint, as the official § 1102(a) 
committee, a ‘‘prepetition’’ committee if its members 
were fairly chosen and the committee is representative 
of the different kinds of claims. This subdivision of the 
rule indicates some of the factors the court may con-
sider in determining whether the requirements of 
§ 1102(b)(1) have been satisfied. In effect, the subdivision 
provides various factors which are similar to those set 
forth in Rule 2006 with respect to the solicitation and 
voting of proxies in a chapter 7 liquidation case. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The rule is amended to conform to the 1984 amend-
ments to § 1102(b)(1) of the Code. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

This rule is amended to conform to the 1986 amend-
ments to § 1102(a). The United States trustee appoints 
committees pursuant to § 1102 in chapter 11 cases. Sec-
tion 1102 is applicable in chapter 9 cases pursuant to 
§ 901(a). 

Although § 1102(b)(1) of the Code permits the United 
States trustee to appoint a prepetition committee as 
the statutory committee if its members were fairly 
chosen and it is representative of the different kinds of 
claims to be represented, the amendment to this rule 
provides a procedure for judicial review of the appoint-
ment. The factors that may be considered by the court 
in determining whether the committee was fairly cho-
sen are not new. A finding that a prepetition commit-
tee has not been fairly chosen does not prohibit the ap-
pointment of some or all of its members to the credi-
tors’ committee. Although this rule deals only with ju-
dicial review of the appointment of prepetition com-
mittees, it does not preclude judicial review under Rule 
2020 regarding the appointment of other committees. 

Rule 2007.1. Appointment of Trustee or Exam-
iner in a Chapter 11 Reorganization Case 

(a) ORDER TO APPOINT TRUSTEE OR EXAMINER. 
In a chapter 11 reorganization case, a motion for 
an order to appoint a trustee or an examiner 
under § 1104(a) or § 1104(c) of the Code shall be 
made in accordance with Rule 9014. 

(b) ELECTION OF TRUSTEE. 
(1) Request for an Election. A request to con-

vene a meeting of creditors for the purpose of 
electing a trustee in a chapter 11 reorganiza-
tion case shall be filed and transmitted to the 
United States trustee in accordance with Rule 
5005 within the time prescribed by § 1104(b) of 
the Code. Pending court approval of the person 
elected, any person appointed by the United 
States trustee under § 1104(d) and approved in 
accordance with subdivision (c) of this rule 
shall serve as trustee. 

(2) Manner of Election and Notice. An election 
of a trustee under § 1104(b) of the Code shall be 
conducted in the manner provided in Rules 


		Superintendent of Documents
	2010-03-17T13:31:37-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




