Rule 2007

proxies or to attend an adjourned meeting to vote their
own claims. Cf. In the Matter of Lenrick Sales, Inc., 369
F.2d 439, 442-43 (3d Cir.), cert. denied, 389 U.S. 822 (1967);
In the Matter of Construction Supply Corp. 221 F. Supp.
124, 128 (E.D. Va. 1963). This rule is not intended to re-
strict the scope of the court’s discretion in the han-
dling of disputes as to proxies.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to give the United States trust-
ee information in connection with proxies so that the
United States trustee may perform responsibilities as
presiding officer at the §341 meeting of creditors. See
Rule 2003.

The words ‘‘with the clerk’ are deleted as unneces-
sary. See Rules 5005(a) and 9001(3).

Rule 2007. Review of Appointment of Creditors’
Committee Organized Before Commencement
of the Case

(a) MOTION TO REVIEW APPOINTMENT. If a com-
mittee appointed by the United States trustee
pursuant to §1102(a) of the Code consists of the
members of a committee organized by creditors
before the commencement of a chapter 9 or
chapter 11 case, on motion of a party in interest
and after a hearing on notice to the United
States trustee and other entities as the court
may direct, the court may determine whether
the appointment of the committee satisfies the
requirements of §1102(b)(1) of the Code.

(b) SELECTION OF MEMBERS OF COMMITTEE. The
court may find that a committee organized by
unsecured creditors before the commencement
of a chapter 9 or chapter 11 case was fairly cho-
sen if:

(1) it was selected by a majority in number
and amount of claims of unsecured creditors
who may vote under §702(a) of the Code and
were present in person or represented at a
meeting of which all creditors having unse-
cured claims of over $1,000 or the 100 unsecured
creditors having the largest claims had at
least five days notice in writing, and of which
meeting written minutes reporting the names
of the creditors present or represented and
voting and the amounts of their claims were
kept and are available for inspection;

(2) all proxies voted at the meeting for the
elected committee were solicited pursuant to
Rule 2006 and the lists and statements re-
quired by subdivision (e) thereof have been
transmitted to the United States trustee; and

(3) the organization of the committee was in
all other respects fair and proper.

(¢c) FAILURE To CoMPLY WITH REQUIREMENTS
FOR APPOINTMENT. After a hearing on notice pur-
suant to subdivision (a) of this rule, the court
shall direct the United States trustee to vacate
the appointment of the committee and may
order other appropriate action if the court finds
that such appointment failed to satisfy the re-
quirements of §1102(b)(1) of the Code.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 1102(b)(1) of the Code permits the court to ap-
point as the unsecured creditors’ committee, the com-
mittee that was selected by creditors before the order
for relief. This provision recognizes the propriety of
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continuing a ‘“‘prepetition” committee in an official ca-
pacity. Such a committee, however, must be found to
have been fairly chosen and representative of the dif-
ferent kinds of claims to be represented.

Subdivision (a) does not necessarily require a hearing
but does require a party in interest to bring to the
court’s attention the fact that a prepetition committee
had been organized and should be appointed. An appli-
cation would suffice for this purpose. Party in interest
would include the committee, any member of the com-
mittee, or any of its agents acting for the committee.
Whether or not notice of the application should be
given to any other party is left to the discretion of the
court.

Subdivision (b) implements §1102(b)(1). The Code provi-
sion allows the court to appoint, as the official §1102(a)
committee, a ‘‘prepetition’” committee if its members
were fairly chosen and the committee is representative
of the different kinds of claims. This subdivision of the
rule indicates some of the factors the court may con-
sider in determining whether the requirements of
§1102(b)(1) have been satisfied. In effect, the subdivision
provides various factors which are similar to those set
forth in Rule 2006 with respect to the solicitation and
voting of proxies in a chapter 7 liquidation case.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to conform to the 1984 amend-
ments to §1102(b)(1) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to the 1986 amend-
ments to §1102(a). The United States trustee appoints
committees pursuant to §1102 in chapter 11 cases. Sec-
tion 1102 is applicable in chapter 9 cases pursuant to
§901(a).

Although §1102(b)(1) of the Code permits the United
States trustee to appoint a prepetition committee as
the statutory committee if its members were fairly
chosen and it is representative of the different kinds of
claims to be represented, the amendment to this rule
provides a procedure for judicial review of the appoint-
ment. The factors that may be considered by the court
in determining whether the committee was fairly cho-
sen are not new. A finding that a prepetition commit-
tee has not been fairly chosen does not prohibit the ap-
pointment of some or all of its members to the credi-
tors’ committee. Although this rule deals only with ju-
dicial review of the appointment of prepetition com-
mittees, it does not preclude judicial review under Rule
2020 regarding the appointment of other committees.

Rule 2007.1. Appointment of Trustee or Exam-
iner in a Chapter 11 Reorganization Case

(a) ORDER TO APPOINT TRUSTEE OR EXAMINER.
In a chapter 11 reorganization case, a motion for
an order to appoint a trustee or an examiner
under §1104(a) or §1104(c) of the Code shall be
made in accordance with Rule 9014.

(b) ELECTION OF TRUSTEE.

(1) Request for an Election. A request to con-
vene a meeting of creditors for the purpose of
electing a trustee in a chapter 11 reorganiza-
tion case shall be filed and transmitted to the
United States trustee in accordance with Rule
5005 within the time prescribed by §1104(b) of
the Code. Pending court approval of the person
elected, any person appointed by the United
States trustee under §1104(d) and approved in
accordance with subdivision (c¢) of this rule
shall serve as trustee.

(2) Manner of Election and Notice. An election
of a trustee under §1104(b) of the Code shall be
conducted in the manner provided in Rules
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2003(b)(3) and 2006. Notice of the meeting of
creditors convened under §1104(b) shall be
given as provided in Rule 2002. The United
States trustee shall preside at the meeting. A
proxy for the purpose of voting in the election
may be solicited only by a committee of credi-
tors appointed under §1102 of the Code or by
any other party entitled to solicit a proxy pur-
suant to Rule 2006.

(3) Report of Election and Resolution of Dis-
putes.

(A) Report of Undisputed Election. If no dis-
pute arises out of the election, the United
States trustee shall promptly file a report
certifying the election, including the name
and address of the person elected and a
statement that the election is undisputed.
The report shall be accompanied by a veri-
fied statement of the person elected setting
forth that person’s connections with the
debtor, creditors, any other party in inter-
est, their respective attorneys and account-
ants, the United States trustee, or any per-
son employed in the office of the United
States trustee.

(B) Dispute Arising Out of an Election. If a
dispute arises out of an election, the United
States trustee shall promptly file a report
stating that the election is disputed, inform-
ing the court of the nature of the dispute,
and listing the name and address of any can-
didate elected under any alternative pre-
sented by the dispute. The report shall be ac-
companied by a verified statement by each
candidate elected under each alternative
presented by the dispute, setting forth the
person’s connections with the debtor, credi-
tors, any other party in interest, their re-
spective attorneys and accountants, the
United States trustee, or any person em-
ployed in the office of the United States
trustee. Not later than the date on which
the report of the disputed election is filed,
the United States trustee shall mail a copy
of the report and each verified statement to
any party in interest that has made a re-
quest to convene a meeting under §1104(b) or
to receive a copy of the report, and to any
committee appointed under §1102 of the
Code.

(c) APPROVAL OF APPOINTMENT. An order ap-
proving the appointment of a trustee or an ex-
aminer under §1104(d) of the Code shall be made
on application of the United States trustee. The
application shall state the name of the person
appointed and, to the best of the applicant’s
knowledge, all the person’s connections with the
debtor, creditors, any other parties in interest,
their respective attorneys and accountants, the
United States trustee, or persons employed in
the office of the United States trustee. The ap-
plication shall state the names of the parties in
interest with whom the United States trustee
consulted regarding the appointment. The appli-
cation shall be accompanied by a verified state-
ment of the person appointed setting forth the
person’s connections with the debtor, creditors,
any other party in interest, their respective at-
torneys and accountants, the United States
trustee, or any person employed in the office of
the United States trustee.
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(Added Apr. 30, 1991, eff. Aug. 1, 1991; amended
Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 23, 2008, eff.
Dec. 1, 2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1991

This rule is added to implement the 1986 amendments
to §1104 of the Code regarding the appointment of a
trustee or examiner in a chapter 11 case. A motion for
an order to appoint a trustee or examiner is a contested
matter. Although the court decides whether the ap-
pointment is warranted under the particular facts of
the case, it is the United States trustee who makes the
appointment pursuant to §1104(c) of the Code. The ap-
pointment is subject to approval of the court, however,
which may be obtained by application of the United
States trustee. Section 1104(c) of the Code requires that
the appointment be made after consultation with par-
ties in interest and that the person appointed be disin-
terested.

The requirement that connections with the United
States trustee or persons employed in the United
States trustee’s office be revealed is not intended to en-
large the definition of ‘‘disinterested person’ in §101(13)
of the Code, to supersede executive regulations or other
laws relating to appointments by United States trust-
ees, or to otherwise restrict the United States trustee’s
discretion in making appointments. This information
is required, however, in the interest of full disclosure
and confidence in the appointment process and to give
the court all information that may be relevant to the
exercise of judicial discretion in approving the appoint-
ment of a trustee or examiner in a chapter 11 case.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

This rule is amended to implement the 1994 amend-
ments to §1104 of the Code regarding the election of a
trustee in a chapter 11 case.

Eligibility for voting in an election for a chapter 11
trustee 1is determined in accordance with Rule
2003(b)(3). Creditors whose claims are deemed filed
under §1111(a) are treated for voting purposes as credi-
tors who have filed proofs of claim.

Proxies for the purpose of voting in the election may
be solicited only by a creditors’ committee appointed
under §1102 or by any other party entitled to solicit
proxies pursuant to Rule 2006. Therefore, a trustee or
examiner who has served in the case, or a committee of
equity security holders appointed under §1102, may not
solicit proxies.

The procedures for reporting disputes to the court de-
rive from similar provisions in Rule 2003(d) applicable
to chapter 7 cases. An election may be disputed by a
party in interest or by the United States trustee. For
example, if the United States trustee believes that the
person elected is ineligible to serve as trustee because
the person is not ‘‘disinterested,” the United States
trustee should file a report disputing the election.

The word ‘“‘only” is deleted from subdivision (b), re-
designated as subdivision (c), to avoid any negative in-
ference with respect to the availability of procedures
for obtaining review of the United States trustee’s acts
or failure to act pursuant to Rule 2020.

GAP Report on Rule 2017.1. The published draft of pro-
posed new subdivision (b)(3) of Rule 2017.1 [2007.1], and
the Committee Note, was substantially revised to im-
plement Mr. Patchan’s recommendations (described
above), to clarify how a disputed election will be re-
ported, and to make stylistic improvements.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Under §1104(b)(2) of the Code, as amended in 2005, if
an eligible, disinterested person is elected to serve as
trustee in a chapter 11 case, the United States trustee
is directed to file a report certifying the election. The
person elected does not have to be appointed to the po-
sition. Rather, the filing of the report certifying the
election itself constitutes the appointment. The sec-
tion further provides that in the event of a dispute in
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the election of a trustee, the court must resolve the
matter. The rule is amended to be consistent with
§1104(b)(2).

When the United States trustee files a report certify-
ing the election of a trustee, the person elected must
provide a verified statement, similar to the statement
required of professional persons under Rule 2014, dis-
closing connections with parties in interest and certain
other persons connected with the case. Although court
approval of the person elected is not required, the dis-
closure of the person’s connections will enable parties
in interest to determine whether the person is disin-
terested.

Changes Made After Publication. No changes were
made after publication.

Rule 2007.2. Appointment of Patient Care Om-
budsman in a Health Care Business Case

(a) ORDER TO APPOINT PATIENT CARE OMBUDS-
MAN. In a chapter 7, chapter 9, or chapter 11 case
in which the debtor is a health care business,
the court shall order the appointment of a pa-
tient care ombudsman under §333 of the Code,
unless the court, on motion of the United States
trustee or a party in interest filed no later than
20 days after the commencement of the case or
within another time fixed by the court, finds
that the appointment of a patient care ombuds-
man is not necessary under the specific circum-
stances of the case for the protection of pa-
tients.

(b) MOTION FOR ORDER TO APPOINT OMBUDS-
MAN. If the court has found that the appoint-
ment of an ombudsman is not necessary, or has
terminated the appointment, the court, on mo-
tion of the United States trustee or a party in
interest, may order the appointment at a later
time if it finds that the appointment has become
necessary to protect patients.

(c) NOTICE OF APPOINTMENT. If a patient care
ombudsman is appointed under §333, the United
States trustee shall promptly file a notice of the
appointment, including the name and address of
the person appointed. Unless the person ap-
pointed is a State Long-Term Care Ombudsman,
the notice shall be accompanied by a verified
statement of the person appointed setting forth
the person’s connections with the debtor, credi-
tors, patients, any other party in interest, their
respective attorneys and accountants, the
United States trustee, and any person employed
in the office of the United States trustee.

(d) TERMINATION OF APPOINTMENT. On motion
of the United States trustee or a party in inter-
est, the court may terminate the appointment
of a patient care ombudsman if the court finds
that the appointment is not necessary to protect
patients.

(e) MOTION. A motion under this rule shall be
governed by Rule 9014. The motion shall be
transmitted to the United States trustee and
served on: the debtor; the trustee; any commit-
tee elected under §705 or appointed under §1102
of the Code or its authorized agent, or, if the
case is a chapter 9 municipality case or a chap-
ter 11 reorganization case and no committee of
unsecured creditors has been appointed under
§1102, on the creditors included on the list filed
under Rule 1007(d); and such other entities as
the court may direct.

(Added Apr. 23, 2008, eff. Dec. 1, 2008.)
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COMMITTEE NOTES ON RULES—2008

Section 333 of the Code, added by the 2005 amend-
ments, requires the court to order the appointment of
a health care ombudsman within the first 30 days of a
health care business case, unless the court finds that
the appointment is not necessary for the protection of
patients. The rule recognizes this requirement and pro-
vides a procedure by which a party may obtain a court
order finding that the appointment of a patient care
ombudsman is unnecessary. In the absence of a timely
motion under subdivision (a) of this rule, the court will
enter an order directing the United States trustee to
appoint the ombudsman.

Subdivision (b) recognizes that, despite a previous
order finding that a patient care ombudsman is not
necessary, circumstances of the case may change or
newly discovered evidence may demonstrate the neces-
sity of an ombudsman to protect the interests of pa-
tients. In that event, a party may move the court for
an order directing the appointment of an ombudsman.

When the appointment of a patient care ombudsman
is ordered, the United States trustee is required to ap-
point a disinterested person to serve in that capacity.
Court approval of the appointment is not required, but
subdivision (c) requires the person appointed, if not a
State Long-Term Care Ombudsman, to file a verified
statement similar to the statement filed by profes-
sional persons under Rule 2014 so that parties in inter-
est will have information relevant to disinterestedness.
If a party believes that the person appointed is not dis-
interested, it may file a motion asking the court to
find that the person is not eligible to serve.

Subdivision (d) permits parties in interest to move
for the termination of the appointment of a patient
care ombudsman. If the movant can show that there no
longer is any need for the ombudsman, the court may
order the termination of the appointment.

Changes Made After Publication. No changes were
made after publication.

Rule 2008. Notice to Trustee of Selection

The United States trustee shall immediately
notify the person selected as trustee how to
qualify and, if applicable, the amount of the
trustee’s bond. A trustee that has filed a blanket
bond pursuant to Rule 2010 and has been selected
as trustee in a chapter 7, chapter 12, or chapter
13 case that does not notify the court and the
United States trustee in writing of rejection of
the office within five days after receipt of notice
of selection shall be deemed to have accepted
the office. Any other person selected as trustee
shall notify the court and the United States
trustee in writing of acceptance of the office
within five days after receipt of notice of selec-
tion or shall be deemed to have rejected the of-
fice.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
209(c). The remainder of that rule is inapplicable be-
cause its provisions are covered by §§701-703, 321 of the
Code.

If the person selected as trustee accepts the office, he
must qualify within five days after his selection, as re-
quired by §322(a) of the Code.

In districts having a standing trustee for chapter 13
cases, a blanket acceptance of the appointment would
be sufficient for compliance by the standing trustee
with this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The rule is amended to eliminate the need for a
standing chapter 13 trustee or member of the panel of
chapter 7 trustees to accept or reject an appointment.
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