Page 85

motion for a stay ordinarily shall be presented
first to the bankruptcy judge. A motion for a
stay or relief from a stay filed in the district
court shall state why it has not been presented
to or obtained from the bankruptcy judge. Relief
granted by the district judge shall be on such
terms and conditions as the judge deems proper.

(Added Mar. 30, 1987, eff. Aug. 1, 1987; amended
Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1987

Motions for withdrawal pursuant to 28 U.S.C. §157(d)
or abstention pursuant to 28 U.S.C. §1334(c), like all
other motions, are to be filed with the clerk as required
by Rule 5005(a). If a bankruptcy clerk has been ap-
pointed for the district, all motions are filed with the
bankruptcy clerk. The method for forwarding with-
drawal motions to the district court will be established
by administrative procedures.

Subdivision (a). Section 157(d) permits the district
court to order withdrawal on its own motion or the mo-
tion of a party. Subdivision (a) of this rule makes it
clear that the bankruptcy judge will not conduct hear-
ings on a withdrawal motion. The withdrawal decision
is committed exclusively to the district court.

Subdivision (b). A decision to abstain under 28 U.S.C.
§1334(c) is not appealable. The district court is vested
originally with jurisdiction and the decision to relin-
quish that jurisdiction must ultimately be a matter for
the district court. The bankruptcy judge ordinarily will
be in the best position to evaluate the grounds asserted
for abstention. This subdivision (b) provides that the
initial hearing on the motion is before the bankruptcy
judge. The procedure for review of the report and rec-
ommendation are governed by Rule 9033.

This rule does not apply to motions under §305 of the
Code for abstention from hearing a case. Judicial deci-
sions will determine the scope of the bankruptcy
judge’s authority under §305.

Subdivision (c). Unless the court so orders, proceed-
ings are not stayed when motions are filed for with-
drawal or for abstention from hearing a proceeding. Be-
cause of the district court’s authority over cases and
proceedings, the subdivision authorizes the district
court to order a stay or modify a stay ordered by the
bankruptcy judge.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to delete the restriction
that limits the role of the bankruptcy court to the fil-
ing of a report and recommendation for disposition of
a motion for abstention under 28 U.S.C. §1334(c)(2). This
amendment is consistent with §309(b) of the Judicial
Improvements Act of 1990 which amended §1334(c)(2) so
that it allows an appeal to the district court of a bank-
ruptcy court’s order determining an abstention motion.
This subdivision is also amended to clarify that the
motion is a contested matter governed by Rule 9014 and
that it must be served on all parties to the proceeding
which is the subject of the motion.

PART VI—COLLECTION AND LIQUIDATION
OF THE ESTATE

Rule 6001. Burden of Proof As to Validity of Post
Petition Transfer

Any entity asserting the validity of a transfer
under §549 of the Code shall have the burden of
proof.

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 603.
The Act contained, in §70d, a provision placing the bur-
den of proof on the same person as did Rule 603. The
Code does not contain any directive with respect to the
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Rule 6003

burden of proof. This omission, in all probability, re-
sulted from the intention to leave matters affecting
evidence to these rules. See H. Rep. No. 95-595, 95th
Cong. 1st Sess. (1977) 293.

Rule 6002. Accounting by Prior Custodian of
Property of the Estate

(a) ACCOUNTING REQUIRED. Any custodian re-
quired by the Code to deliver property in the
custodian’s possession or control to the trustee
shall promptly file and transmit to the United
States trustee a report and account with respect
to the property of the estate and the administra-
tion thereof.

(b) EXAMINATION OF ADMINISTRATION. On the
filing and transmittal of the report and account
required by subdivision (a) of this rule and after
an examination has been made into the super-
seded administration, after notice and a hear-
ing, the court shall determine the propriety of
the administration, including the reasonable-
ness of all disbursements.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 22, 1993, eff. Aug.
1, 1993.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

‘“‘Custodian” is defined in §101(10) of the Code. The
definition includes a trustee or receiver appointed in
proceedings not under the Code, as well as an assignee
for the benefit of creditors.

This rule prescribes the procedure to be followed by
a custodian who under §543 of the Code is required to
deliver property to the trustee and to account for its
disposition. The examination under subdivision (b) may
be initiated (1) on the motion of the custodian required
to account under subdivision (a) for an approval of his
account and discharge thereon, (2) on the motion of, or
the filing of an objection to the custodian’s account by,
the trustee or any other party in interest, or (3) on the
court’s own initiative. Rule 9014 applies to any con-
tested matter arising under this rule.

Section 543(d) is similar to an abstention provision. It
grants the bankruptcy court discretion to permit the
custodian to remain in possession and control of the
property. In that event, the custodian is excused from
complying with §543(a)-(c) and thus would not be re-
quired to turn over the property to the trustee. When
there is no duty to turn over to the trustee, Rule 6002
would not be applicable.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to enable the United States
trustee to review, object to, or to otherwise be heard
regarding the custodian’s report and accounting. See
§§307 and 543 of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b) is amended to conform to the language
of §102(1) of the Code.

Rule 6003. Interim and Final Relief Immediately
Following the Commencement of the Case—
Applications for Employment; Motions for
Use, Sale, or Lease of Property; and Motions
for Assumption or Assignment of Executory
Contracts

Except to the extent that relief is necessary to
avoid immediate and irreparable harm, the
court shall not, within 20 days after the filing of
the petition, grant relief regarding the follow-
ing:
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