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tice of appeal wishes to appeal from the disposition of 
the motion, the party must amend the notice to so in-
dicate. When a party files an amended notice, no addi-
tional fees are required because the notice is an amend-
ment of the original and not a new notice of appeal. 

Subdivision (b) is also amended to include, among mo-
tions that extend the time for filing a notice of appeal, 
a motion under Rule 9024 that is filed within 10 days 
after entry of judgment. The addition of this motion 
conforms to a similar amendment to F.R.App.P. 4(a)(4) 
made in 1993, except that a Rule 9024 motion does not 
toll the time to appeal unless it is filed within the 10- 
day period. The reason for providing that the motion 
extends the time to appeal only if it is filed within the 
10-day period is to enable the court and the parties in 
interest to determine solely from the court records 
whether the time to appeal has been extended by a mo-
tion for relief under Rule 9024. 

NOTES OF ADVISORY COMMITTEE ON RULES—1997 
AMENDMENT 

Subdivision (c) is amended to provide that a request 
for an extension of time to file a notice of appeal must 
be filed within the applicable time period. This amend-
ment will avoid uncertainty as to whether the mailing 
of a motion or an oral request in court is sufficient to 
request an extension of time, and will enable the court 
and the parties in interest to determine solely from the 
court records whether a timely request for an extension 
has been made. 

The amendments also give the court discretion to 
permit a party to file a notice of appeal more than 20 
days after expiration of the time to appeal otherwise 
prescribed, but only if the motion was timely filed and 
the notice of appeal is filed within a period not exceed-
ing 10 days after entry of the order extending the time. 
This amendment is designed to protect parties that file 
timely motions to extend the time to appeal from the 
harshness of the present rule as demonstrated in In re 

Mouradick, 13 F.3d 326 (9th Cir. 1994), where the court 
held that a notice of appeal filed within the 3-day pe-
riod expressly prescribed by an order granting a timely 
motion for an extension of time did not confer jurisdic-
tion on the appellate court because the notice of appeal 
was not filed within the 20-day period specified in sub-
division (c). 

The subdivision is amended further to prohibit any 
extension of time to file a notice of appeal—even if the 
motion for an extension is filed before the expiration of 
the original time to appeal—if the order appealed from 
grants relief from the automatic stay, authorizes the 
sale or lease of property, use of cash collateral, obtain-
ing of credit, or assumption or assignment of an execu-
tory contract or unexpired lease under § 365, or ap-
proves a disclosure statement or confirms a plan. These 
types of orders are often relied upon immediately after 
they are entered and should not be reviewable on ap-
peal after the expiration of the original appeal period 
under Rule 8002(a) and (b). 

GAP Report on Rule 8002. No changes to the published 
draft. 

Rule 8003. Leave to Appeal 

(a) CONTENT OF MOTION; ANSWER. A motion for 
leave to appeal under 28 U.S.C. § 158(a) shall con-
tain: (1) a statement of the facts necessary to an 
understanding of the questions to be presented 
by the appeal; (2) a statement of those questions 
and of the relief sought; (3) a statement of the 
reasons why an appeal should be granted; and (4) 
a copy of the judgment, order, or decree com-
plained of and of any opinion or memorandum 
relating thereto. Within 10 days after service of 
the motion an adverse party may file with the 
clerk an answer in opposition. 

(b) TRANSMITTAL; DETERMINATION OF MOTION. 
The clerk shall transmit the notice of appeal, 

the motion for leave to appeal and any answer 
thereto to the clerk of the district court or the 
clerk of the bankruptcy appellate panel as soon 
as all parties have filed answers or the time for 
filing an answer has expired. The motion and an-
swer shall be submitted without oral argument 
unless otherwise ordered. 

(c) APPEAL IMPROPERLY TAKEN REGARDED AS A 
MOTION FOR LEAVE TO APPEAL. If a required mo-
tion for leave to appeal is not filed, but a notice 
of appeal is timely filed, the district court or 
bankruptcy appellate panel may grant leave to 
appeal or direct that a motion for leave to ap-
peal be filed. The district court or the bank-
ruptcy appellate panel may also deny leave to 
appeal but in so doing shall consider the notice 
of appeal as a motion for leave to appeal. Unless 
an order directing that a motion for leave to ap-
peal be filed provides otherwise, the motion 
shall be filed within 10 days of entry of the 
order. 

(d) REQUIREMENT OF LEAVE TO APPEAL. If leave 
to appeal is required by 28 U.S.C. § 158(a) and has 
not earlier been granted, the authorization of a 
direct appeal by a court of appeals under 28 
U.S.C. § 158(d)(2) shall be deemed to satisfy the 
requirement for leave to appeal. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 
23, 2008, eff. Dec. 1, 2008.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

Subdivisions (a) and (b) of this rule are derived from 
Rules 5 and 6 F.R.App.P. The motion for leave to appeal 
is addressed to the district court or the bankruptcy ap-
pellate panel, although filed with the clerk of the bank-
ruptcy court. 

Subdivision (c) provides that if a party mistakenly be-
lieves the order appealed from is final and files only a 
notice of appeal, the appeal is not automatically dis-
missed. The district court or bankruptcy appellate 
panel has the options to direct that a motion be filed, 
to decide exclusively on the papers already filed to 
grant leave to appeal, or to deny leave to appeal. Cf. 28 
U.S.C. § 2103. 

COMMITTEE NOTES ON RULES—2008 AMENDMENT 

The rule is amended to add subdivision (d) to solve 
the jurisdictional problem that could otherwise ensue 
when a district court or bankruptcy appellate panel has 
not granted leave to appeal under 28 U.S.C. § 158(a)(3). If 
the court of appeals accepts the appeal, the require-
ment of leave to appeal is deemed satisfied. However, if 
the court of appeals does not authorize a direct appeal, 
the question of whether to grant leave to appeal re-
mains a matter to be resolved by the district court or 
the bankruptcy appellate panel. 

Changes Made After Publication. No changes were 
made after publication. 

Rule 8004. Service of the Notice of Appeal 

The clerk shall serve notice of the filing of a 
notice of appeal by mailing a copy thereof to 
counsel of record of each party other than the 
appellant or, if a party is not represented by 
counsel, to the party’s last known address. Fail-
ure to serve notice shall not affect the validity 
of the appeal. The clerk shall note on each copy 
served the date of the filing of the notice of ap-
peal and shall note in the docket the names of 
the parties to whom copies are mailed and the 
date of the mailing. The clerk shall forthwith 
transmit to the United States trustee a copy of 
the notice of appeal, but failure to transmit 
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such notice shall not affect the validity of the 
appeal. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Aug. 1, 1991.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

This rule is an adaptation of Rule 3(d) F.R.App.P. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

This rule is amended to keep the United States trust-
ee informed of the progress of the case. 

Rule 8005. Stay Pending Appeal 

A motion for a stay of the judgment, order, or 
decree of a bankruptcy judge, for approval of a 
supersedeas bond, or for other relief pending ap-
peal must ordinarily be presented to the bank-
ruptcy judge in the first instance. Notwithstand-
ing Rule 7062 but subject to the power of the dis-
trict court and the bankruptcy appellate panel 
reserved hereinafter, the bankruptcy judge may 
suspend or order the continuation of other pro-
ceedings in the case under the Code or make any 
other appropriate order during the pendency of 
an appeal on such terms as will protect the 
rights of all parties in interest. A motion for 
such relief, or for modification or termination of 
relief granted by a bankruptcy judge, may be 
made to the district court or the bankruptcy ap-
pellate panel, but the motion shall show why the 
relief, modification, or termination was not ob-
tained from the bankruptcy judge. The district 
court or the bankruptcy appellate panel may 
condition the relief it grants under this rule on 
the filing of a bond or other appropriate security 
with the bankruptcy court. When an appeal is 
taken by a trustee, a bond or other appropriate 
security may be required, but when an appeal is 
taken by the United States or an officer or agen-
cy thereof or by direction of any department of 
the Government of the United States a bond or 
other security shall not be required. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

The first, third, and fourth sentences of this rule are 
adaptations of Rule 8(a) and (b) F.R.App.P. The second 
sentence of the rule is derived from § 39(c) of the Bank-
ruptcy Act and confers on the bankruptcy judge discre-
tion respecting the stay or continuation of other pro-
ceedings in the case while an appeal is pending. 

The last sentence of the rule, which specifically sub-
jects a trustee to the same kind of security require-
ments as other litigants, is derived from former Bank-
ruptcy Rule 805. The exemption of the United States 
from the bond or security requirements is the same as 
the exemption contained in Rule 62(e) F.R.Civ.P. 

Sections 363(m) and 364(e) of the Code provide that 
unless an order approving a sale of property, or author-
izing the obtaining of credit or the incurring of debt is 
stayed pending appeal, the sale of property to a good 
faith purchaser or a good faith extension of credit, with 
or without any priority or lien, shall not be affected by 
the reversal or modification of such order on appeal, 
whether or not the purchaser or creditor knows of the 
pendency of the appeal. 

Rule 8006. Record and Issues on Appeal 

Within 10 days after filing the notice of appeal 
as provided by Rule 8001(a), entry of an order 
granting leave to appeal, or entry of an order 

disposing of the last timely motion outstanding 
of a type specified in Rule 8002(b), whichever is 
later, the appellant shall file with the clerk and 
serve on the appellee a designation of the items 
to be included in the record on appeal and a 
statement of the issues to be presented. Within 
10 days after the service of the appellant’s state-
ment the appellee may file and serve on the ap-
pellant a designation of additional items to be 
included in the record on appeal and, if the ap-
pellee has filed a cross appeal, the appellee as 
cross appellant shall file and serve a statement 
of the issues to be presented on the cross appeal 
and a designation of additional items to be in-
cluded in the record. A cross appellee may, with-
in 10 days of service of the cross appellant’s 
statement, file and serve on the cross appellant 
a designation of additional items to be included 
in the record. The record on appeal shall include 
the items so designated by the parties, the no-
tice of appeal, the judgment, order, or decree ap-
pealed from, and any opinion, findings of fact, 
and conclusions of law of the court. Any party 
filing a designation of the items to be included 
in the record shall provide to the clerk a copy of 
the items designated or, if the party fails to pro-
vide the copy, the clerk shall prepare the copy 
at the party’s expense. If the record designated 
by any party includes a transcript of any pro-
ceeding or a part thereof, the party shall, imme-
diately after filing the designation, deliver to 
the reporter and file with the clerk a written re-
quest for the transcript and make satisfactory 
arrangements for payment of its cost. All par-
ties shall take any other action necessary to en-
able the clerk to assemble and transmit the 
record. 

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Aug. 1, 1991; Apr. 29, 1994, eff. Aug. 
1, 1994.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1983 

This rule is an adaptation of Rule 10(b) F.R.App.P. 
The last sentence of the rule is derived from Rule 11(a) 
F.R.App.P. 

NOTES OF ADVISORY COMMITTEE ON RULES—1991 
AMENDMENT 

The seven-day time periods are changed to 10 days to 
conform to Rule 75(b)(2) F.R.Civ.P. and Rule 10(b)(3) 
F.R.App.P. The amendment requiring a party to pro-
vide a copy of the items designated for the record is to 
facilitate the amendments to Rule 8007 providing for 
retention by the bankruptcy clerk of the original 
record. 

NOTES OF ADVISORY COMMITTEE ON RULES—1994 
AMENDMENT 

The amendment to the first sentence of this rule is 
made together with the amendment to Rule 8002(b), 
which provides, in essence, that certain specified post-
judgment motions suspend a filed notice of appeal until 
the disposition of the last of such motions. The purpose 
of this amendment is to suspend the 10-day period for 
filing and serving a designation of the record and state-
ment of the issues if a timely postjudgment motion is 
made and a notice of appeal is suspended under Rule 
8002(b). The 10-day period set forth in the first sentence 
of this rule begins to run when the order disposing of 
the last of such postjudgment motions outstanding is 
entered. The other amendments to this rule are stylis-
tic. 
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