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1 So in original. Does not conform to section catchline. 
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AMENDMENTS 

2005—Pub. L. 109–8, title II, § 232(c), title IV, § 434(a)(2), 

title VII, § 719(a)(2), title VIII, § 802(d)(4), title XI, 

§§ 1102(b), 1104(a)(2), Apr. 20, 2005, 119 Stat. 74, 111, 133, 

146, 190, 192, added items 308, 332, 333, and 351, sub-

stituted ‘‘Special provisions related to the treatment of 

State and local taxes’’ for ‘‘Special tax provisions’’ in 

item 346, and struck out item 304 ‘‘Cases ancillary to 

foreign proceedings’’. 

1986—Pub. L. 99–554, title II, § 205(b), Oct. 27, 1986, 100 

Stat. 3098, added item 307. 

SUBCHAPTER I—COMMENCEMENT OF A 

CASE 

§ 301. Voluntary cases 

(a) A voluntary case under a chapter of this 

title is commenced by the filing with the bank-

ruptcy court of a petition under such chapter by 

an entity that may be a debtor under such chap-

ter. 

(b) The commencement of a voluntary case 

under a chapter of this title constitutes an order 

for relief under such chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2558; Pub. L. 

109–8, title V, § 501(b), Apr. 20, 2005, 119 Stat. 118.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Sections 301, 302, 303, and 304 are all modified in the 

House amendment to adopt an idea contained in sec-

tions 301 and 303 of the Senate amendment requiring a 

petition commencing a case to be filed with the bank-

ruptcy court. The exception contained in section 301 of 

the Senate bill relating to cases filed under chapter 9 

is deleted. Chapter 9 cases will be handled by a bank-

ruptcy court as are other title 11 cases. 

SENATE REPORT NO. 95–989 

Section 301 specifies the manner in which a voluntary 

bankruptcy case is commenced. The debtor files a peti-

tion under this section under the particular operative 

chapter of the bankruptcy code under which he wishes 

to proceed. The filing of the petition constitutes an 

order for relief in the case under that chapter. The sec-

tion contains no change from current law, except for 

the use of the phrase ‘‘order for relief’’ instead of ‘‘ad-

judication.’’ The term adjudication is replaced by a less 

pejorative phrase in light of the clear power of Con-

gress to permit voluntary bankruptcy without the ne-

cessity for an adjudication, as under the 1898 act 

[former title 11], which was adopted when voluntary 

bankruptcy was a concept not thoroughly tested. 

AMENDMENTS 

2005—Pub. L. 109–8 designated existing provisions as 

subsec. (a), struck out ‘‘The commencement of a vol-

untary case under a chapter of this title constitutes an 

order for relief under such chapter.’’ at end, and added 

subsec. (b). 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–8 effective 180 days after 

Apr. 20, 2005, and not applicable with respect to cases 

commenced under this title before such effective date, 

except as otherwise provided, see section 1501 of Pub. L. 

109–8, set out as a note under section 101 of this title. 

§ 302. Joint cases 

(a) A joint case under a chapter of this title is 

commenced by the filing with the bankruptcy 

court of a single petition under such chapter by 

an individual that may be a debtor under such 

chapter and such individual’s spouse. The com-

mencement of a joint case under a chapter of 

this title constitutes an order for relief under 

such chapter. 

(b) After the commencement of a joint case, 

the court shall determine the extent, if any, to 

which the debtors’ estates shall be consolidated. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2558.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

A joint case is a voluntary bankruptcy case concern-

ing a wife and husband. Under current law, there is no 

explicit provision for joint cases. Very often, however, 

in the consumer debtor context, a husband and wife are 

jointly liable on their debts, and jointly hold most of 

their property. A joint case will facilitate consolida-

tion of their estates, to the benefit of both the debtors 

and their creditors, because the cost of administration 

will be reduced, and there will be only one filing fee. 

Section 302 specifies that a joint case is commenced 

by the filing of a petition under an appropriate chapter 

by an individual and that individual’s spouse. Thus, one 

spouse cannot take the other into bankruptcy without 

the other’s knowledge or consent. The filing of the peti-

tion constitutes an order for relief under the chapter 

selected. 

Subsection (b) requires the court to determine the ex-

tent, if any, to which the estates of the two debtors will 

be consolidated; that is, assets and liabilities combined 

in a single pool to pay creditors. Factors that will be 

relevant in the court’s determination include the ex-

tent of jointly held property and the amount of jointly- 

owned debts. The section, of course, is not license to 

consolidate in order to avoid other provisions of the 

title to the detriment of either the debtors or their 

creditors. It is designed mainly for ease of administra-

tion. 

§ 303. Involuntary cases 

(a) An involuntary case may be commenced 

only under chapter 7 or 11 of this title, and only 

against a person, except a farmer, family farm-

er, or a corporation that is not a moneyed, busi-

ness, or commercial corporation, that may be a 

debtor under the chapter under which such case 

is commenced. 
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(b) An involuntary case against a person is 

commenced by the filing with the bankruptcy 

court of a petition under chapter 7 or 11 of this 

title— 
(1) by three or more entities, each of which 

is either a holder of a claim against such per-

son that is not contingent as to liability or 

the subject of a bona fide dispute as to liabil-

ity or amount, or an indenture trustee rep-

resenting such a holder, if such noncontingent, 

undisputed claims aggregate at least $10,000 

more than the value of any lien on property of 

the debtor securing such claims held by the 

holders of such claims; 
(2) if there are fewer than 12 such holders, 

excluding any employee or insider of such per-

son and any transferee of a transfer that is 

voidable under section 544, 545, 547, 548, 549, or 

724(a) of this title, by one or more of such 

holders that hold in the aggregate at least 

$10,000 of such claims; 
(3) if such person is a partnership— 

(A) by fewer than all of the general part-

ners in such partnership; or 
(B) if relief has been ordered under this 

title with respect to all of the general part-

ners in such partnership, by a general part-

ner in such partnership, the trustee of such 

a general partner, or a holder of a claim 

against such partnership; or 

(4) by a foreign representative of the estate 

in a foreign proceeding concerning such per-

son. 

(c) After the filing of a petition under this sec-

tion but before the case is dismissed or relief is 

ordered, a creditor holding an unsecured claim 

that is not contingent, other than a creditor fil-

ing under subsection (b) of this section, may 

join in the petition with the same effect as if 

such joining creditor were a petitioning creditor 

under subsection (b) of this section. 
(d) The debtor, or a general partner in a part-

nership debtor that did not join in the petition, 

may file an answer to a petition under this sec-

tion. 
(e) After notice and a hearing, and for cause, 

the court may require the petitioners under this 

section to file a bond to indemnify the debtor 

for such amounts as the court may later allow 

under subsection (i) of this section. 
(f) Notwithstanding section 363 of this title, 

except to the extent that the court orders other-

wise, and until an order for relief in the case, 

any business of the debtor may continue to oper-

ate, and the debtor may continue to use, ac-

quire, or dispose of property as if an involuntary 

case concerning the debtor had not been com-

menced. 
(g) At any time after the commencement of an 

involuntary case under chapter 7 of this title 

but before an order for relief in the case, the 

court, on request of a party in interest, after no-

tice to the debtor and a hearing, and if nec-

essary to preserve the property of the estate or 

to prevent loss to the estate, may order the 

United States trustee to appoint an interim 

trustee under section 701 of this title to take 

possession of the property of the estate and to 

operate any business of the debtor. Before an 

order for relief, the debtor may regain posses-

sion of property in the possession of a trustee 

ordered appointed under this subsection if the 

debtor files such bond as the court requires, con-

ditioned on the debtor’s accounting for and de-

livering to the trustee, if there is an order for 

relief in the case, such property, or the value, as 

of the date the debtor regains possession, of such 

property. 
(h) If the petition is not timely controverted, 

the court shall order relief against the debtor in 

an involuntary case under the chapter under 

which the petition was filed. Otherwise, after 

trial, the court shall order relief against the 

debtor in an involuntary case under the chapter 

under which the petition was filed, only if— 
(1) the debtor is generally not paying such 

debtor’s debts as such debts become due unless 

such debts are the subject of a bona fide dis-

pute as to liability or amount; or 
(2) within 120 days before the date of the fil-

ing of the petition, a custodian, other than a 

trustee, receiver, or agent appointed or au-

thorized to take charge of less than substan-

tially all of the property of the debtor for the 

purpose of enforcing a lien against such prop-

erty, was appointed or took possession. 

(i) If the court dismisses a petition under this 

section other than on consent of all petitioners 

and the debtor, and if the debtor does not waive 

the right to judgment under this subsection, the 

court may grant judgment— 
(1) against the petitioners and in favor of the 

debtor for— 
(A) costs; or 
(B) a reasonable attorney’s fee; or 

(2) against any petitioner that filed the peti-

tion in bad faith, for— 
(A) any damages proximately caused by 

such filing; or 
(B) punitive damages. 

(j) Only after notice to all creditors and a 

hearing may the court dismiss a petition filed 

under this section— 
(1) on the motion of a petitioner; 
(2) on consent of all petitioners and the debt-

or; or 
(3) for want of prosecution. 

[(k) Repealed. Pub. L. 109–8, title VIII, 

§ 802(d)(2), Apr. 20, 2005, 119 Stat. 146.] 
(l)(1) If— 

(A) the petition under this section is false or 

contains any materially false, fictitious, or 

fraudulent statement; 
(B) the debtor is an individual; and 
(C) the court dismisses such petition, 

the court, upon the motion of the debtor, shall 

seal all the records of the court relating to such 

petition, and all references to such petition. 
(2) If the debtor is an individual and the court 

dismisses a petition under this section, the 

court may enter an order prohibiting all con-

sumer reporting agencies (as defined in section 

603(f) of the Fair Credit Reporting Act (15 U.S.C. 

1681a(f))) from making any consumer report (as 

defined in section 603(d) of that Act) that con-

tains any information relating to such petition 

or to the case commenced by the filing of such 

petition. 
(3) Upon the expiration of the statute of limi-

tations described in section 3282 of title 18, for a 
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violation of section 152 or 157 of such title, the 

court, upon the motion of the debtor and for 

good cause, may expunge any records relating to 

a petition filed under this section. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2559; Pub. L. 

98–353, title III, §§ 426, 427, July 10, 1984, 98 Stat. 

369; Pub. L. 99–554, title II, §§ 204, 254, 283(b), Oct. 

27, 1986, 100 Stat. 3097, 3105, 3116; Pub. L. 103–394, 

title I, § 108(b), Oct. 22, 1994, 108 Stat. 4112; Pub. 

L. 109–8, title III, § 332(b), title VIII, § 802(d)(2), 

title XII, § 1234(a), Apr. 20, 2005, 119 Stat. 103, 146, 

204.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 303(b)(1) is modified to make clear that unse-

cured claims against the debtor must be determined by 

taking into account liens securing property held by 

third parties. 
Section 303(b)(3) adopts a provision contained in the 

Senate amendment indicating that an involuntary pe-

tition may be commenced against a partnership by 

fewer than all of the general partners in such partner-

ship. Such action may be taken by fewer than all of the 

general partners notwithstanding a contrary agree-

ment between the partners or State or local law. 
Section 303(h)(1) in the House amendment is a com-

promise of standards found in H.R. 8200 as passed by the 

House and the Senate amendment pertaining to the 

standards that must be met in order to obtain an order 

for relief in an involuntary case under title 11. The lan-

guage specifies that the court will order such relief 

only if the debtor is generally not paying debtor’s debts 

as they become due. 
Section 303(h)(2) reflects a compromise pertaining to 

section 543 of title 11 relating to turnover of property 

by a custodian. It provides an alternative test to sup-

port an order for relief in an involuntary case. If a cus-

todian, other than a trustee, receiver, or agent ap-

pointed or authorized to take charge of less than sub-

stantially all of the property of the debtor for the pur-

pose of enforcing a lien against such property, was ap-

pointed or took possession within 120 days before the 

date of the filing of the petition, then the court may 

order relief in the involuntary case. The test under sec-

tion 303(h)(2) differs from section 3a(5) of the Bank-

ruptcy Act [section 21(a)(5) of former title 11], which re-

quires an involuntary case to be commenced before the 

earlier of time such custodian was appointed or took 

possession. The test in section 303(h)(2) authorizes an 

order for relief to be entered in an involuntary case 

from the later date on which the custodian was ap-

pointed or took possession. 

SENATE REPORT NO. 95–989 

Section 303 governs the commencement of involun-

tary cases under title 11. An involuntary case may be 

commenced only under chapter 7, Liquidation, or chap-

ter 11, Reorganization. Involuntary cases are not per-

mitted for municipalities, because to do so may con-

stitute an invasion of State sovereignty contrary to 

the 10th amendment, and would constitute bad policy, 

by permitting the fate of a municipality, governed by 

officials elected by the people of the municipality, to 

be determined by a small number of creditors of the 

municipality. Involuntary chapter 13 cases are not per-

mitted either. To do so would constitute bad policy, be-

cause chapter 13 only works when there is a willing 

debtor that wants to repay his creditors. Short of in-

voluntary servitude, it is difficult to keep a debtor 

working for his creditors when he does not want to pay 

them back. See chapter 3, supra. 
The exceptions contained in current law that prohibit 

involuntary cases against farmers, ranchers and elee-

mosynary institutions are continued. Farmers and 

ranchers are excepted because of the cyclical nature of 

their business. One drought year or one year of low 

prices, as a result of which a farmer is temporarily un-

able to pay his creditors, should not subject him to in-

voluntary bankruptcy. Eleemosynary institutions, 

such as churches, schools, and charitable organizations 

and foundations, likewise are exempt from involuntary 

bankruptcy. 
The provisions for involuntary chapter 11 cases is a 

slight change from present law, based on the proposed 

consolidation of the reorganization chapters. Cur-

rently, involuntary cases are permitted under chapters 

X and XII [chapters 10 and 12 of former title 11] but not 

under chapter XI [chapter 11 of former title 11]. The 

consolidation requires a single rule for all kinds of re-

organization proceedings. Because the assets of an in-

solvent debtor belong equitably to his creditors, the 

bill permits involuntary cases in order that creditors 

may realize on their assets through reorganization as 

well as through liquidation. 
Subsection (b) of the section specifies who may file 

an involuntary petition. As under current law, if the 

debtor has more than 12 creditors, three creditors must 

join in the involuntary petition. The dollar amount 

limitation is changed from current law to $5,000. The 

new amount applies both to liquidation and reorganiza-

tion cases in order that there not be an artificial dif-

ference between the two chapters that would provide an 

incentive for one or the other. Subsection (b)(1) makes 

explicit the right of an indenture trustee to be one of 

the three petitioning creditors on behalf of the credi-

tors the trustee represents under the indenture. If all of 

the general partners in a partnership are in bank-

ruptcy, then the trustee of a single general partner 

may file an involuntary petition against the partner-

ship. Finally, a foreign representative may file an in-

voluntary case concerning the debtor in the foreign 

proceeding, in order to administer assets in this coun-

try. This subsection is not intended to overrule Bank-

ruptcy Rule 104(d), which places certain restrictions on 

the transfer of claims for the purpose of commencing 

an involuntary case. That Rule will be continued under 

section 405(d) of this bill. 
Subsection (c) permits creditors other than the origi-

nal petitioning creditors to join in the petition with 

the same effect as if the joining creditor had been one 

of the original petitioning creditors. Thus, if the claim 

of one of the original petitioning creditors is dis-

allowed, the case will not be dismissed for want of 

three creditors or want of $5,000 in petitioning claims if 

the joining creditor suffices to fulfill the statutory re-

quirements. 
Subsection (d) permits the debtor to file an answer to 

an involuntary petition. The subsection also permits a 

general partner in a partnership debtor to answer an 

involuntary petition against the partnership if he did 

not join in the petition. Thus, a partnership petition by 

less than all of the general partners is treated as an in-

voluntary, not a voluntary, petition. 
The court may, under subsection (e), require the peti-

tioners to file a bond to indemnify the debtor for such 

amounts as the court may later allow under subsection 

(i). Subsection (i) provides for costs, attorneys fees, and 

damages in certain circumstances. The bonding re-

quirement will discourage frivolous petitions as well as 

spiteful petitions based on a desire to embarrass the 

debtor (who may be a competitor of a petitioning credi-

tor) or to put the debtor out of business without good 

cause. An involuntary petition may put a debtor out of 

business even if it is without foundation and is later 

dismissed. 
Subsection (f) is both a clarification and a change 

from existing law. It permits the debtor to continue to 

operate any business of the debtor and to dispose of 

property as if the case had not been commenced. The 

court is permitted, however, to control the debtor’s 

powers under this subsection by appropriate orders, 

such as where there is a fear that the debtor may at-

tempt to abscond with assets, dispose of them at less 

than their fair value, or dismantle his business, all to 

the detriment of the debtor’s creditors. 
The court may also, under subsection (g), appoint an 

interim trustee to take possession of the debtor’s prop-
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erty and to operate any business of the debtor, pending 

trial on the involuntary petition. The court may make 

such an order only on the request of a party in interest, 

and after notice to the debtor and a hearing. There 

must be a showing that a trustee is necessary to pre-

serve the property of the estate or to prevent loss to 

the estate. The debtor may regain possession by post-

ing a sufficient bond. 
Subsection (h) provides the standard for an order for 

relief on an involuntary petition. If the petition is not 

timely controverted (the Rules of Bankruptcy Proce-

dure will fix time limits), the court orders relief after 

a trial, only if the debtor is generally unable to pay its 

debts as they mature, or if the debtor has failed to pay 

a major portion of his debts as they become due, or if 

a custodian was appointed during the 90-day period pre-

ceding the filing of the petition. The first two tests are 

variations of the equity insolvency test. They represent 

the most significant departure from present law con-

cerning the grounds for involuntary bankruptcy, which 

requires an act of bankruptcy. Proof of the commission 

of an act of bankruptcy has frequently required a show-

ing that the debtor was insolvent on a ‘‘balance-sheet’’ 

test when the act was committed. This bill abolishes 

the concept of acts of bankruptcy. 
The equity insolvency test has been in equity juris-

prudence for hundreds of years, and though it is new in 

the bankruptcy context (except in chapter X [chapter 

10 of former title 11]), the bankruptcy courts should 

have no difficulty in applying it. The third test, ap-

pointment of a custodian within ninety days before the 

petition, is provided for simplicity. It is not a partial 

re-enactment of acts of bankruptcy. If a custodian of 

all or substantially all of the property of the debtor has 

been appointed, this paragraph creates an irrebuttable 

presumption that the debtor is unable to pay its debts 

as they mature. Moreover, once a proceeding to liq-

uidate assets has been commenced, the debtor’s credi-

tors have an absolute right to have the liquidation (or 

reorganization) proceed in the bankruptcy court and 

under the bankruptcy laws with all of the appropriate 

creditor and debtor protections that those laws pro-

vide. Ninety days gives creditors ample time in which 

to seek bankruptcy liquidation after the appointment 

of a custodian. If they wait beyond the ninety day pe-

riod, they are not precluded from filing an involuntary 

petition. They are simply required to prove equity in-

solvency rather than the more easily provable custo-

dian test. 
Subsection (i) permits the court to award costs, rea-

sonable attorney’s fees, or damages if an involuntary 

petition is dismissed other than by consent of all peti-

tioning creditors and the debtor. The damages that the 

court may award are those that may be caused by the 

taking of possession of the debtor’s property under sub-

section (g) or section 1104 of the bankruptcy code. In 

addition, if a petitioning creditor filed the petition in 

bad faith, the court may award the debtor any damages 

proximately caused by the filing of the petition. These 

damages may include such items as loss of business 

during and after the pendency of the case, and so on. 

‘‘Or’’ is not exclusive in this paragraph. The court may 

grant any or all of the damages provided for under the 

provision. Dismissal in the best interests of credits 

under section 305(a)(1) would not give rise to a damages 

claim. 
Under subsection (j), the court may dismiss the peti-

tion by consent only after giving notice to all credi-

tors. The purpose of the subsection is to prevent collu-

sive settlements among the debtor and the petitioning 

creditors while other creditors, that wish to see relief 

ordered with respect to the debtor but that did not par-

ticipate in the case, are left without sufficient protec-

tion. 
Subsection (k) governs involuntary cases against for-

eign banks that are not engaged in business in the 

United States but that have assets located here. The 

subsection prevents a foreign bank from being placed 

into bankruptcy in this country unless a foreign pro-

ceeding against the bank is pending. The special pro-

tection afforded by this section is needed to prevent 

creditors from effectively closing down a foreign bank 

by the commencement of an involuntary bankruptcy 

case in this country unless that bank is involved in a 

proceeding under foreign law. An involuntary case 

commenced under this subsection gives the foreign rep-

resentative an alternative to commencing a case ancil-

lary to a foreign proceeding under section 304. 

AMENDMENTS 

2005—Subsec. (b)(1). Pub. L. 109–8, § 1234(a)(1), inserted 

‘‘as to liability or amount’’ after ‘‘bona fide dispute’’ 

and substituted ‘‘if such noncontingent, undisputed 

claims’’ for ‘‘if such claims’’. 

Subsec. (h)(1). Pub. L. 109–8, § 1234(a)(2), inserted ‘‘as 

to liability or amount’’ before semicolon. 

Subsec. (k). Pub. L. 109–8, § 802(d)(2), struck out sub-

sec. (k) which read as follows: ‘‘Notwithstanding sub-

section (a) of this section, an involuntary case may be 

commenced against a foreign bank that is not engaged 

in such business in the United States only under chap-

ter 7 of this title and only if a foreign proceeding con-

cerning such bank is pending.’’ 

Subsec. (l). Pub. L. 109–8, § 332(b), added subsec. (l). 

1994—Subsec. (b). Pub. L. 103–394 substituted ‘‘$10,000’’ 

for ‘‘$5,000’’ in pars. (1) and (2). 

1986—Subsec. (a). Pub. L. 99–554, § 254, inserted ref-

erence to family farmer. 

Subsec. (b). Pub. L. 99–554, § 283(b)(1), substituted 

‘‘subject of’’ for ‘‘subject on’’. 

Subsec. (g). Pub. L. 99–554, § 204(1), substituted ‘‘may 

order the United States trustee to appoint’’ for ‘‘may 

appoint’’. 

Subsec. (h)(1). Pub. L. 99–554, § 283(b)(2), substituted 

‘‘are the’’ for ‘‘that are the’’. 

Subsec. (i)(1). Pub. L. 99–554, § 204(2), inserted ‘‘or’’ at 

end of subpar. (A) and struck out subpar. (C) which read 

as follows: ‘‘any damages proximately caused by the 

taking of possession of the debtor’s property by a trust-

ee appointed under subsection (g) of this section or sec-

tion 1104 of this title; or’’. 

1984—Subsec. (b). Pub. L. 98–353, § 426(a), inserted 

‘‘against a person’’ after ‘‘involuntary case’’. 

Subsec. (b)(1). Pub. L. 98–353, § 426(b)(1), inserted ‘‘or 

the subject on a bona fide dispute,’’. 

Subsec. (h)(1). Pub. L. 98–353, § 426(b)(2), inserted ‘‘un-

less such debts that are the subject of a bona fide dis-

pute’’. 

Subsec. (j)(2). Pub. L. 98–353, § 427, substituted ‘‘debt-

or’’ for ‘‘debtors’’. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–8, title XII, § 1234(b), Apr. 20, 2005, 119 Stat. 

204, provided that: ‘‘This section [amending this sec-

tion] and the amendments made by this section shall 

take effect on the date of the enactment of this Act 

[Apr. 20, 2005] and shall apply with respect to cases 

commenced under title 11 of the United States Code be-

fore, on, and after such date.’’ 

Amendment by sections 332(b) and 802(d)(2) of Pub. L. 

109–8 effective 180 days after Apr. 20, 2005, and not appli-

cable with respect to cases commenced under this title 

before such effective date, except as otherwise pro-

vided, see section 1501 of Pub. L. 109–8, set out as a note 

under section 101 of this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by sec-

tion 204 of Pub. L. 99–554 dependent upon the judicial 

district involved, see section 302(d), (e) of Pub. L. 

99–554, set out as a note under section 581 of Title 28, 

Judiciary and Judicial Procedure. 
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Amendment by section 254 of Pub. L. 99–554 effective 

30 days after Oct. 27, 1986, but not applicable to cases 

commenced under this title before that date, see sec-

tion 302(a), (c)(1) of Pub. L. 99–554. 

Amendment by section 283 of Pub. L. 99–554 effective 

30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 

99–554. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by sections 426(a) and 427 of Pub. L. 

98–353 effective with respect to cases filed 90 days after 

July 10, 1984, and amendment by section 426(b) of Pub. 

L. 98–353 effective July 10, 1984, see section 552(a), (b) of 

Pub. L. 98–353, set out as a note under section 101 of 

this title. 

ADJUSTMENT OF DOLLAR AMOUNTS 

For adjustment of dollar amounts specified in subsec. 

(b)(1), (2) of this section by the Judicial Conference of 

the United States, see note set out under section 104 of 

this title. 

[§ 304. Repealed. Pub. L. 109–8, title VIII, 
§ 802(d)(3), Apr. 20, 2005, 119 Stat. 146] 

Section, Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2560, re-

lated to cases ancillary to foreign proceedings. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Apr. 20, 2005, and not 

applicable with respect to cases commenced under this 

title before such effective date, except as otherwise 

provided, see section 1501 of Pub. L. 109–8, set out as an 

Effective Date of 2005 Amendment note under section 

101 of this title. 

§ 305. Abstention 

(a) The court, after notice and a hearing, may 

dismiss a case under this title, or may suspend 

all proceedings in a case under this title, at any 

time if— 

(1) the interests of creditors and the debtor 

would be better served by such dismissal or 

suspension; or 

(2)(A) a petition under section 1515 for rec-

ognition of a foreign proceeding has been 

granted; and 

(B) the purposes of chapter 15 of this title 

would be best served by such dismissal or sus-

pension. 

(b) A foreign representative may seek dismis-

sal or suspension under subsection (a)(2) of this 

section. 

(c) An order under subsection (a) of this sec-

tion dismissing a case or suspending all proceed-

ings in a case, or a decision not so to dismiss or 

suspend, is not reviewable by appeal or other-

wise by the court of appeals under section 158(d), 

1291, or 1292 of title 28 or by the Supreme Court 

of the United States under section 1254 of title 

28. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 

101–650, title III, § 309(a), Dec. 1, 1990, 104 Stat. 

5113; Pub. L. 102–198, § 5, Dec. 9, 1991, 105 Stat. 

1623; Pub. L. 109–8, title VIII, § 802(d)(6), Apr. 20, 

2005, 119 Stat. 146.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

A principle of the common law requires a court with 

jurisdiction over a particular matter to take jurisdic-

tion. This section recognizes that there are cases in 

which it would be appropriate for the court to decline 

jurisdiction. Abstention under this section, however, is 

of jurisdiction over the entire case. Abstention from ju-

risdiction over a particular proceeding in a case is gov-

erned by proposed 28 U.S.C. 1471(c). Thus, the court is 

permitted, if the interests of creditors and the debtor 

would be better served by dismissal of the case or sus-

pension of all proceedings in the case, to so order. The 

court may dismiss or suspend under the first para-

graph, for example, if an arrangement is being worked 

out by creditors and the debtor out of court, there is no 

prejudice to the results of creditors in that arrange-

ment, and an involuntary case has been commenced by 

a few recalcitrant creditors to provide a basis for future 

threats to extract full payment. The less expensive out- 

of-court workout may better serve the interests in the 

case. Likewise, if there is pending a foreign proceeding 

concerning the debtor and the factors specified in pro-

posed 11 U.S.C. 304(c) warrant dismissal or suspension, 

the court may so act. 

Subsection (b) gives a foreign representative author-

ity to appear in the bankruptcy court to request dis-

missal or suspension. Subsection (c) makes the dismis-

sal or suspension order nonreviewable by appeal or 

otherwise. The bankruptcy court, based on its experi-

ence and discretion is vested with the power of deci-

sion. 

AMENDMENTS 

2005—Subsec. (a)(2). Pub. L. 109–8 added par. (2) and 

struck out former par. (2) which read as follows: 

‘‘(2)(A) there is pending a foreign proceeding; and 

‘‘(B) the factors specified in section 304(c) of this title 

warrant such dismissal or suspension.’’ 

1991—Subsec. (c). Pub. L. 102–198 substituted ‘‘title 

28’’ for ‘‘this title’’ in two places. 

1990—Subsec. (c). Pub. L. 101–650 inserted before pe-

riod at end ‘‘by the court of appeals under section 

158(d), 1291, or 1292 of this title or by the Supreme Court 

of the United States under section 1254 of this title’’. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–8 effective 180 days after 

Apr. 20, 2005, and not applicable with respect to cases 

commenced under this title before such effective date, 

except as otherwise provided, see section 1501 of Pub. L. 

109–8, set out as a note under section 101 of this title. 

§ 306. Limited appearance 

An appearance in a bankruptcy court by a for-

eign representative in connection with a peti-

tion or request under section 303 or 305 of this 

title does not submit such foreign representa-

tive to the jurisdiction of any court in the 

United States for any other purpose, but the 

bankruptcy court may condition any order 

under section 303 or 305 of this title on compli-

ance by such foreign representative with the or-

ders of such bankruptcy court. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 

109–8, title VIII, § 802(d)(5), Apr. 20, 2005, 119 Stat. 

146.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Section 306 permits a foreign representative that is 

seeking dismissal or suspension under section 305 of an 

ancillary case or that is appearing in connection with 

a petition under section 303 or 304 to appear without 

subjecting himself to the jurisdiction of any other 

court in the United States, including State courts. The 

protection is necessary to allow the foreign representa-

tive to present his case and the case of the foreign es-

tate, without waiving the normal jurisdictional rules of 

the foreign country. That is, creditors in this country 

will still have to seek redress against the foreign estate 

according to the host country’s jurisdictional rules. 
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