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vestment company) employee welfare benefit plan or
pension plan, or trust, foundation, or endowment that
is exempt from Federal income taxation—

““(A) shall not cause a business concern to be
deemed not independently owned and operated;

‘(B) shall be disregarded in determining whether a
business concern satisfies size standards established
pursuant to section 3(a)(2) of the Small Business Act;
and

‘(C) shall be disregarded in determining whether a
small business concern is a smaller enterprise’’.

Par. (9). Pub. L. 104-208, §208(a)(2), amended par. (9)
generally. Prior to amendment, par. (9) read as follows:
“notwithstanding any other provision of law, the term
‘private capital’ means the private paid-in capital and
paid-in surplus of a corporate licensee, or the private
partnership capital of an unincorporate licensee, inclu-
sive of (A) any funds invested in the licensee by a pub-
lic or private pension fund, (B) any funds invested in
the licensee by State or local government entities, to
the extent that such investment does not exceed 33 per-
cent of a licensee’s total private capital and otherwise
meets criteria established by the Administration, and
(C) unfunded commitments from institutional investors
that meet criteria established by the Administration,
but it excludes any funds which are borrowed by the li-
censee from any source or which are obtained or de-
rived, directly or indirectly, from any Federal source,
including the Administration: Provided, That no un-
funded commitment from an institutional investor
may be used for the purpose of meeting the minimum
amount of private capital required by this chapter or as
the basis for the Administration to issue obligations to
provide financing; and’’.

Pars. (10) to (16). Pub. L. 104-208, §208(a)(3), added
pars. (10) to (16) and struck out former par. (10) which
read as follows: ‘‘the term ‘leverage’ includes deben-
tures purchased or guaranteed by the Administration,
participating securities purchased or guaranteed by the
Administration, or preferred securities issued by com-
panies licensed under section 681(d) of this title and
which have been purchased by the Administration.”

1992—Pars. (9), (10). Pub. L. 102-366 added pars. (9) and
(10).

1976—Par. (8). Pub. L. 94-305 added par. (8).

1972—Par. (3). Pub. L. 92-595 substituted ‘‘section 681"
for ‘‘section 681(c)”’.

Par. (7). Pub. L. 92-595 substituted ‘‘section 681" for
‘‘section 681(c)”.

1961—Par. (3). Pub. L. 87-341, §2(1), inserted ‘‘licensee”
and substituted ‘‘company approved by the Administra-
tion to operate under the provisions of this chapter and
issued a license as provided in section 681(c) of this
title” for ‘‘small business investment company orga-
nized as provided in subchapter III of this chapter, in-
cluding (except for purposes of sections 681 and 687(f) of
this title) a State-chartered investment company
which has obtained the approval of the Administrator
to operate under the provisions of this chapter as pro-
vided in section 688 of this title and a company con-
verted into a small business investment company under
section 691 of this title”.

Par. (7). Pub. L. 87-341, §2(2), added par. (7).

1960—Par. (4). Pub. L. 86-502 substituted definition of
‘“State’ for definition of ““United States’.

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-140 effective on the date
that is 1 day after Dec. 19, 2007, see section 1601 of Pub.
L. 110-140, set out as an Effective Date note under sec-
tion 1824 of Title 2, The Congress.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
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otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

SUBCHAPTER II—SMALL BUSINESS IN-
VESTMENT DIVISION OF SMALL BUSI-
NESS ADMINISTRATION

§671. Establishment; Associate Administrator;
appointment and compensation

There is hereby established in the Small Busi-
ness Administration a division to be known as
the Small Business Investment Division. The Di-
vision shall be headed by an Associate Adminis-
trator who shall be appointed by the Adminis-
trator, and shall receive compensation at the
rate provided by law for other Associate Admin-
istrators of the Small Business Administration.

(Pub. L. 85699, title II, §201, Aug. 21, 1958, 72
Stat. 690; Pub. L. 89-117, title III, §316(b), Aug.
10, 1965, 79 Stat. 484; Pub. L. 89-779, §2, Nov. 6,
1966, 80 Stat. 1359.)

AMENDMENTS

1966—Pub. L. 89-779 substituted ‘‘Associated Adminis-
trator” for ‘“‘Deputy Administrator’ as the head of the
Small Business Investment Division of the Small Busi-
ness Administration, substituted the rate provided by
law for other Associate Administrators of the Small
Business Administration for the rate provided by law
for the other Deputy Administrators of the Small Busi-
ness Administration as the standard of compensation
for the head of the Small Business Investment Division,
and struck out provisions spelling out the proper exer-
cise of the powers conferred on the Administration and
on the Administrator through the Small Business In-
vestment Division and the Division head. See section
687(f) of this title.

1965—Pub. L. 89-117 provided that the powers con-
ferred by subchapters IV-A and V of this chapter shall
be exercised through such divisions, sections, or other
personnel as the Administrator in his discretion deter-
mines.

§672. Repealed. Pub. L. 87-341, §11(h)(1), Oct. 3,
1961, 75 Stat. 757

Section, Pub. L. 85-699, title II, §202(b), Aug. 21, 1958,
72 Stat. 691, authorized appropriations for business ex-
penses.

SUBCHAPTER III-INVESTMENT DIVISION
PROGRAMS

PART A—SMALL BUSINESS INVESTMENT
COMPANIES

§ 681. Organization

(a) Incorporation and charter under State law,
period of succession; area of operations

A small business investment company shall be
an incorporated body, a limited liability com-
pany, or a limited partnership organized and
chartered or otherwise existing under State law
solely for the purpose of performing the func-
tions and conducting the activities con-
templated under this subchapter, which, if in-
corporated, has succession for a period of not
less than thirty years unless sooner dissolved by
its shareholders, and if a limited partnership,
has succession for a period of not less than ten
years, and possesses the powers reasonably nec-
essary to perform such functions and conduct
such activities. The area in which the company



Page 787

is to conduct its operations, and the establish-
ment of branch offices or agencies (if authorized
by the articles), shall be subject to the approval
of the Administration.

(b) Articles of incorporation; approval

The articles of any small business investment
company shall specify in general terms the ob-
jects for which the company is formed, the name
assumed by such company, the area or areas in
which its operations are to be carried on, the
place where its principal office is to be located,
and the amount and classes of its shares of cap-
ital stock. Such articles may contain any other
provisions not inconsistent with this chapter
that the company may see fit to adopt for the
regulation of its business and the conduct of its
affairs. Such articles and any amendments
thereto adopted from time to time shall be sub-
ject to the approval of the Administration.

(c) Issuance of license
(1) Submission of application

Each applicant for a license to operate as a
small business investment company under this
chapter shall submit to the Administrator an
application, in a form and including such doc-
umentation as may be prescribed by the Ad-
ministrator.

(2) Procedures

(A) Status

Not later than 90 days after the initial re-
ceipt by the Administrator of an application
under this subsection, the Administrator
shall provide the applicant with a written
report detailing the status of the application
and any requirements remaining for comple-
tion of the application.

(B) Approval or disapproval

Within a reasonable time after receiving a
completed application submitted in accord-
ance with this subsection and in accordance
with such requirements as the Adminis-
trator may prescribe by regulation, the Ad-
ministrator shall—

(i) approve the application and issue a li-
cense for such operation to the applicant if
the requirements of this section are sat-
isfied; or

(ii) disapprove the application and notify
the applicant in writing of the disapproval.

(3) Matters considered

In reviewing and processing any application
under this subsection, the Administrator—
(A) shall determine whether—

(i) the applicant meets the requirements
of subsections (a) and (c) of section 682 of
this title; and

(ii) the management of the applicant is
qualified and has the knowledge, experi-
ence, and capability necessary to comply
with this chapter;

(B) shall take into consideration—

(i) the need for and availability of fi-
nancing for small business concerns in the
geographic area in which the applicant is
to commence business;

(ii) the general business reputation of
the owners and management of the appli-
cant; and
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(iii) the probability of successful oper-
ations of the applicant, including adequate
profitability and financial soundness; and

(C) shall not take into consideration any
projected shortage or unavailability of lever-
age.

(4) Exception
(A) In general

Notwithstanding any other provision of
this chapter, the Administrator may, in the
discretion of the Administrator and based on
a showing of special circumstances and good
cause, approve an application and issue a li-
cense under this subsection with respect to
any applicant that—

(i) has private capital of not less than
$3,000,000;

(ii) would otherwise be issued a license
under this subsection, except that the ap-
plicant does not satisfy the requirements
of section 682(a) of this title; and

(iii) has a viable business plan reason-
ably projecting profitable operations and a
reasonable timetable for achieving a level
of private capital that satisfies the re-
quirements of section 682(a) of this title.

(B) Leverage

An applicant licensed pursuant to the ex-
ception provided in this paragraph shall not
be eligible to receive leverage as a licensee
until the applicant satisfies the require-
ments of section 682(a) of this title, unless
the applicant—

(i) files an application for a license not

later than 180 days after December 2, 1997;

(ii) is located in a State that is not
served by a licensee; and

(iii) agrees to be limited to 1 tier of le-
verage available under section 682(b) of
this title, until the applicant meets the re-
quirements of section 682(a) of this title.

(e)! Fees
(1) In general

The Administration may prescribe fees to be
paid by each applicant for a license to operate
as a small business investment company under
this chapter.

(2) Use of amounts

Fees collected under this subsection—

(A) shall be deposited in the account for
salaries and expenses of the Administration;
and

(B) are authorized to be appropriated sole-
ly to cover the costs of licensing examina-
tions.

(Pub. L. 85699, title III, §301, Aug. 21, 1958, 72
Stat. 691; Pub. L. 86-502, §4, June 11, 1960, 74
Stat. 196; Pub. L. 87-341, §11(a), (b), Oct. 3, 1961,
75 Stat. 756; Pub. L. 90-104, title II, §202, Oct. 11,
1967, 81 Stat. 269; Pub. L. 92-595, §2(b), Oct. 27,
1972, 86 Stat. 1314; Pub. L. 94-305, title I,
§106(b)-(d), June 4, 1976, 90 Stat. 666; Pub. L.
95-507, title I, §104, Oct. 24, 1978, 92 Stat. 1758;
Pub. L. 100-590, title I, §105, Nov. 3, 1988, 102
Stat. 2993; Pub. L. 104-208, div. D, title II,

180 in original. No subsec. (d) has been enacted.
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§208(b)(1)-(3)(A), Sept. 30, 1996, 110 Stat. 3009-741,
3009-742; Pub. L. 105-135, title II, §§212, 214, Dec.
2, 1997, 111 Stat. 2601.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
secs. (b), (c), and (e), see References in Text note set
out under section 661 of this title.

AMENDMENTS

1997—Subsec. (¢)(4)(B). Pub. L. 105-135, §212, amended
heading and text of subpar. (B) generally. Prior to
amendment, text read as follows: ‘“‘An applicant li-
censed pursuant to the exception provided in this para-
graph shall not be eligible to receive leverage as a li-
censee until the applicant satisfies the requirements of
section 682(a) of this title.”

Subsec. (e). Pub. L. 105-135, §214, added subsec. (e).

1996—Subsec. (a). Pub. L. 104-208, §208(b)(1), sub-
stituted ‘“body, a limited liability company, or’ for
“body or’’ in first sentence.

Subsec. (c). Pub. L. 104-208, §208(b)(2), inserted head-
ing and amended text of subsec. (¢c) generally. Prior to
amendment, subsec. (¢) read as follows: ‘“‘The articles
and amendments thereto shall be forwarded to the Ad-
ministration for consideration and approval or dis-
approval. In determining whether to approve such a
company’s articles and permit it to operate under the
provisions of this chapter, the Administration shall
give due regard, among other things, to the need and
availability for the financing of small business con-
cerns in the geographic area in which the proposed
company is to commence business, the general business
reputation and character of the proposed owners and
management of the company, and the probability of
successful operations of such company including ade-
quate profitability and financial soundness. After con-
sideration of all relevant factors, if it approves the
company’s articles, the Administration may in its dis-
cretion approve the company to operate under the pro-
visions of this chapter and issue the company a license
for such operation.”

Subsec. (d). Pub. L. 104-208, §208(b)(3)(A), struck out
subsec. (d) which read as follows: ‘‘Notwithstanding
any other provision of this chapter, a small business in-
vestment company, the investment policy of which is
that its investments will be made solely in small busi-
ness concerns which will contribute to a well-balanced
national economy by facilitating ownership in such
concerns by persons whose participation in the free en-
terprise system is hampered because of social or eco-
nomic disadvantages may be organized and chartered
under State business or nonprofit corporation statutes,
or formed as a limited partnership, and may be licensed
by the Administration to operate under the provisions
of this chapter.”

1988—Subsec. (a). Pub. L. 100-590 substituted ‘¢, if in-
corporated, has succession for a period of not less than
thirty years unless sooner dissolved by its sharehold-
ers, and if a limited partnership, has succession for a
period of not less than ten years,” for ‘‘has succession
for a period of not less than thirty years unless sooner
dissolved by its shareholders or partners’.

1978—Subsec. (d). Pub. L. 95-507 authorized small
business investment companies to form as limited part-
nerships.

1976—Subsec. (a). Pub. L. 94-305, §106(b), inserted ref-
erence to limited partnership and reference to partners,
struck out ‘‘of incorporation’ after ‘‘by the articles’,
and inserted ‘‘or otherwise existing’’ after ‘‘chartered’.

Subsec. (b). Pub. L. 94-305, §106(c), struck out ‘‘of in-
corporation’ after ‘“The articles’.

Subsec. (¢). Pub. L. 94-305, §106(d), struck out ‘‘of in-
corporation’ after ‘‘articles’ wherever appearing.

1972—Subsec. (d). Pub. L. 92-595 added subsec. (d).

1967—Subsec. (¢). Pub. L. 90-104 provided for consider-
ation of availability of financing, the geographic area,
the business reputation, ownership factor, and prob-
ability of successful operations of company including
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adequate profitability and financial soundness and
eliminated from consideration the number of such com-
panies previously organized in the United States and
the volume of their operations.

1961—Subsec. (a). Pub. L. 87-341, §11(a), provided that
small business investment companies shall be incor-
porated, organized and chartered under State law, with
a minimum succession period of thirty years unless
sooner dissolved by its activities and functions, its area
of operation shall be subject to the Administration’s
approval, and deleted provisions setting the minimum
number of incorporators at 10, no company shall be
chartered by the Administration unless it determined
that none could be chartered under the laws of the
State and operate in accordance with this chapter, and
that no such company shall be chartered by the Admin-
istration under this section after June 30, 1961.

Subsec. (c). Pub. L. 87-341, §11(b)(1), (2), substituted
‘‘such a company’s articles of incorporation and permit
it to operate under the provisions of this chapter’ for
‘“‘the establishment of such a company and its proposed
articles of incorporation’, and provided that if the Ad-
ministration approves the company to operate under
the provisions of this chapter, it may issue the com-
pany a license for such operation.

Subsec. (d). Pub. L. 87-341, §11(b)(3), repealed subsec.
(d) which specified the general powers of a company
formed under this section.

Subsec. (e). Pub. L. 87-341, §11(b)(3), repealed subsec.
(e) which provided for a board of directors for a com-
pany formed under this section.

1960—Subsec. (d)(9) to (11). Pub. L. 86-502 repealed par.
(9) which empowered companies to act as depositories
or fiscal agents of the United States, and redesignated
pars. (10) and (11) as (9) and (10), respectively.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECTIVE DATE OF 1967 AMENDMENT

Section 211 of title II of Pub. L. 90-104 provided that:
““The effective date of this title [amending this section
and sections 682 to 684, 686, 687, 687b, and 692 of this
title] shall be ninety days after enactment [Oct. 11,
1967], except that, with respect to section 207 [amending
section 686 of this title], it shall be January 1, 1968.”

SAVINGS PROVISION

Section 208(b)(3)(B) of div. D of Pub. L. 104-208 pro-
vided that: ‘“The repeal under subparagraph (A) [repeal-
ing subsec. (d) of this section] shall not be construed to
require the Administrator to cancel, revoke, withdraw,
or modify any license issued under section 301(d) of the
Small Business Investment Act of 1958 [subsec. (d) of
this section] before the date of enactment of this Act
[Sept. 30, 1996].”

REGULATORY REVIEW

Pub. L. 102-366, title IV, §408(d), Sept. 4, 1992, 106 Stat.
1017, directed Small Business Administration, not later
than 90 days after Sept. 4, 1992, to complete a review of
regulations intended to provide for safety and sound-
ness of small business investment companies which ob-
tain financing from the Administration under provi-
sions of the Small Business Investment Act of 1958, 15
U.S.C. 661 et seq., and to exempt from such regulations,
or to separately regulate, companies which do not ob-
tain financing from the Administration.

REPORTS TO CONGRESS

Pub. L. 102-366, title IV, §408(e), Sept. 4, 1992, 106 Stat.
1017, directed Administration, within 180 days after
Sept. 4, 1992, to report on actions taken pursuant to
section 408(d) of Pub. L. 102-366, formerly set out above,
to the Committees on Small Business of the Senate and
the House of Representatives, including the rationale
for its actions.
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Pub. L. 102-366, title IV, §417(b), Sept. 4, 1992, 106 Stat.
1019, provided that not later than 4 years after Sept. 4,
1992, the Comptroller General was to transmit to Con-
gress a report that reviewed the Small Business Invest-
ment Company program established under the Small
Business Investment Act of 1958 (15 U.S.C. 661 et seq.)
for the 3-year period following Sept. 4, 1992, with re-
spect to each item listed in section 687(g)(3) of this
title.

§ 682. Capital requirements

(a) Amount
(1) In general

Except as provided in paragraph (2), the pri-
vate capital of each licensee shall be not less
than—

(A) $5,000,000; or

(B) $10,000,000, with respect to each li-
censee authorized or seeking authority to
issue participating securities to be pur-
chased or guaranteed by the Administration
under this chapter.

(2) Exception

The Administrator may, in the discretion of
the Administrator and based on a showing of
special circumstances and good cause, permit
the private capital of a licensee authorized or
seeking authorization to issue participating
securities to be purchased or guaranteed by
the Administration to be less than $10,000,000,
but not less than $5,000,000, if the Adminis-
trator determines that such action would not
create or otherwise contribute to an unreason-
able risk of default or loss to the Federal Gov-
ernment.

(3) Adequacy

In addition to the requirements of paragraph
(1), the Administrator shall—

(A) determine whether the private capital
of each licensee is adequate to assure a rea-
sonable prospect that the licensee will be op-
erated soundly and profitably, and managed
actively and prudently in accordance with
its articles; and

(B) determine that the licensee will be
able! both prior to licensing and prior to ap-
proving any request for financing, to make
periodic payments on any debt of the com-
pany which is interest bearing and shall
take into consideration the income which
the company anticipates on its con-
templated investments, the experience of
the company’s owners and managers, the
history of the company as an entity, if any,
and the company’s financial resources.

(4) Exemption from capital requirements

The Administrator may, in the discretion of
the Administrator, approve leverage for any
licensee licensed under subsection (c) or (d) of
section 681 of this title before September 30,
1996, that does not meet the capital require-
ments of paragraph (1), if—

(A) the licensee certifies in writing that
not less than 50 percent of the aggregate dol-
lar amount of its financings after September
30, 1996, will be provided to smaller enter-
prises; and

180 in original. Probably should be followed by a comma.
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(B) the Administrator determines that
such action would not create or otherwise
contribute to an unreasonable risk of default
or loss to the United States Government.

(b) Financial institution investments
(1) Certain banks

Notwithstanding the provisions of section
1845(a)(1)2 of title 12, any national bank, or
any member bank of the Federal Reserve Sys-
tem or nonmember insured bank to the extent
permitted under applicable State law, may in-
vest in any 1 or more small business invest-
ment companies, or in any entity established
to invest solely in small business investment
companies, except that in no event shall the
total amount of such investments of any such
bank exceed 5 percent of the capital and sur-
plus of the bank.

(2) Certain savings associations

Notwithstanding any other provision of law,
any Federal savings association may invest in
any one or more small business investment
companies, or in any entity established to in-
vest solely in small business investment com-
panies, except that in no event may the total
amount of such investments by any such Fed-
eral savings association exceed 5 percent of
the capital and surplus of the Federal savings
association.

(c) Diversification of ownership

The Administrator shall ensure that the man-
agement of each licensee licensed after Septem-
ber 30, 1996, is sufficiently diversified from and
unaffiliated with the ownership of the licensee
in a manner that ensures independence and ob-
jectivity in the financial management and over-
sight of the investments and operations of the
licensee.

(Pub. L. 85-699, title III, §302, Aug. 21, 1958, 72
Stat. 692; Pub. L. 86-502, §5, June 11, 1960, 74
Stat. 196; Pub. L. 87-341, §3, Oct. 3, 1961, 75 Stat.
752; Pub. L. 88-273, §2, Feb. 28, 1964, 78 Stat. 146;
Pub. L. 90-104, title II, §§203(a), 204, Oct. 11, 1967,
81 Stat. 269, 270; Pub. L. 94-305, title I, §§106(e),
107, June 4, 1976, 90 Stat. 666; Pub. L. 95-89, title
II, §210, Aug. 4, 1977, 91 Stat. 558; Pub. L. 95-507,
title I, §105, Oct. 24, 1978, 92 Stat. 1758; Pub. L.
102-366, title IV, §§406(a), 409, Sept. 4, 1992, 106
Stat. 1015, 1017; Pub. L. 104-208, div. D, title II,
§208(c), Sept. 30, 1996, 110 Stat. 3009-742; Pub. L.
105-135, title II, §215(a), Dec. 2, 1997, 111 Stat.
2601; Pub. L. 106-554, §1(a)(9) [title IV, §403], Dec.
21, 2000, 114 Stat. 2763, 2763A-690.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’’, referred to in sub-
sec. (a)(1)(B), see References in Text note set out under
section 661 of this title.

Subsection (d) of section 681 of this title, referred to
in subsec. (a)(4), was repealed by Pub. L. 104-208, div. D,
title II, §208(b)(3)(A), Sept. 30, 1996, 110 Stat. 3009-742.

Section 1845(a)(1) of title 12, referred to in subsec.
(b)(1), was repealed by Pub. L. 89-485, §9, July 1, 1966, 80
Stat. 240. See section 371c of Title 12, Banks and Bank-
ing.

CODIFICATION

September 30, 1996, referred to in subsecs. (a)(4) and
(c), was in the original ‘‘the date of enactment of the

2See References in Text note below.
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Small Business Program Improvement Act of 1996,
which was translated as meaning the date of enactment
of the Small Business Programs Improvement Act of
1996, to reflect the probable intent of Congress.

AMENDMENTS

2000—Subsec. (b). Pub. L. 106-554 inserted subsec.
heading, designated existing provisions as par. (1), in-
serted par. heading, and added par. (2).

1997—Subsec. (b). Pub. L. 105-135 substituted ‘‘any na-
tional bank, or any member bank of the Federal Re-
serve System or nonmember insured bank to the extent
permitted under applicable State law, may invest in
any 1 or more small business investment companies, or
in any entity established to invest solely in small busi-
ness investment companies, except that in no event
shall the total amount of such investments of any such
bank exceed 5 percent of the capital and surplus of the
bank.” for ‘‘shares of stock in small business invest-
ment companies shall be eligible for purchase by na-
tional banks, and shall be eligible for purchase by other
member banks of the Federal Reserve System and non-
member insured banks to the extent permitted under
applicable State law; except that in no event may any
such bank acquire shares in any small business invest-
ment company if, upon the making of that acquisition,
the aggregate amount of shares in small business in-
vestment companies then held by the bank would ex-
ceed 5 percent of its capital and surplus.”’

1996—Subsec. (a). Pub. L. 104-208, §208(c)(1), inserted
heading and substituted pars. (1) to (3)(A) and ‘‘deter-
mine that the licensee will be able’ in par. (3)(B) for
“The combined private paid-in capital and paid-in sur-
plus of any company licensed pursuant to section 681(c)
and (d) of this title shall not be less than $150,000: Pro-
vided, however, That the combined private paid-in cap-
ital and paid-in surplus of any company licensed on or
after October 1, 1992 pursuant to section 681(c) of this
title shall be not less than $2,500,000 and pursuant to
section 681(d) of this title shall be not less than
$1,500,000. In all cases, such capital and surplus shall be
adequate to assure a reasonable prospect that the com-
pany will be operated soundly and profitably, and man-
aged actively and prudently in accordance with its arti-
cles. The Administration shall also determine the abil-
ity of the company,”’.

Subsec. (a)(4). Pub. L. 104-208, §208(c)(2), added par.

4).

Subsec. (¢). Pub. L. 104-208, §208(c)(3), inserted head-
ing and amended text of subsec. (¢) generally. Prior to
amendment, text read as follows: ‘‘The aggregate
amount of shares in any such company or companies
which may be owned or controlled by any stockholder,
or by any group or class of stockholders, may be lim-
ited by the Administration.”

1992—Subsec. (a). Pub. L. 102-366 substituted ‘1992
pursuant to section 681(c) of this title shall be not less
than $2,500,000 and pursuant to section 681(d) of this
title shall be not less than $1,500,000°" for ‘1979 pursuant
to section 681(c) and (d) of this title shall be not less
than $500,000°" and inserted at end ‘“The Administration
shall also determine the ability of the company, both
prior to licensing and prior to approving any request
for financing, to make periodic payments on any debt
of the company which is interest bearing and shall take
into consideration the income which the company an-
ticipates on its contemplated investments, the experi-
ence of the company’s owners and managers, the his-
tory of the company as an entity, if any, and the com-
pany’s financial resources.”

1978—Subsec. (a). Pub. L. 95-507 provided that the
combined private paid-in capital and paid-in surplus of
any company licensed on or after Oct. 1, 1979 pursuant
to section 681(c) and (d) of this title would not be less
than $500,000.

1977—Subsec. (b). Pub. L. 95-89 inserted ‘‘and’ be-
tween ‘‘capital’’ and ‘‘surplus’.

1976—Subsec. (a). Pub. L. 94-305, §106(e), struck out
““of incorporation’ after ‘‘its articles’.

Subsec. (b). Pub. L. 94-305, §107, struck out provisions
prohibiting the bank from acquiring shares in a small
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business investment company if the bank would hold 50
percent or more of any class of equity securities issued
by that investment company and having actual or po-
tential voting rights.

1967—Subsec. (a). Pub. L. 90-104, §203(a), substituted
small business investment company minimum capital
requirement, a combined private paid-in capital and
paid-in surplus, of $150,000 and adequate to assure rea-
sonable prospect of sound and profitable company oper-
ations and active and prudent management in accord-
ance with the articles of incorporation for former re-
quirement of a paid-in capital and surplus equal to at
least $300,000, and eliminated provisions for purchase of
debentures of such companies in an amount not to ex-
ceed the lesser of $700,000 or the amount of paid-in cap-
ital and surplus of the company from other sources and
for subordination of debentures (both incorporated in
section 686(b) of this title), for such purchases by the
Administration only during certain prescribed period,
and deeming the debentures part of the capital and sur-
plus for certain purposes.

Subsec. (b). Pub. L. 90-104, §204, substituted prohibi-
tion against bank acquisition of small business invest-
ment company stock if, upon such acquisition, the ag-
gregate amount of shares in such companies then held
by the bank would exceed 5 percent of the capital and
surplus, or the bank would hold 50 percent or more of
any class of equity securities issued by that investment
company and having actual or potential voting rights
for former prohibition against holding of shares in an
amount aggregating more than 2 percent of its capital
and surplus.

1964—Subsec. (a). Pub. L. 88-273 increased the limita-
tion on Administration purchase of debentures from
$400,000 to $700,000 and extended the period for such pur-
chase from three years after date of issuance of license
or date of enactment of Pub. L. 87-341, the Small Busi-
ness Investment Act Amendments of 1961 (Oct. 3, 1961),
whichever is later, to five years after date of issuance
of license or date of enactment of Pub. L. 88-273, the
Small Business Investment Act Amendments of 1963
(Feb. 28, 1964), whichever is later.

1961—Subsec. (a). Pub. L. 87-341, §3(a), inserted ‘‘and
growth”, limited the purchase of debentures to the ex-
tent that necessary funds are not available to the com-
pany involved from private sources on reasonable
terms, increased the amount of purchasable debentures
to not more than the lesser of $400,000 or the paid-in
capital and surplus of the company from other sources,
and restricted such purchases to such period as may be
fixed by the Administration, but not ending more than
three years after the date of issuance of the company’s
license under section 68lc of this title, or Oct. 3, 1961,
whichever is later, and deleted provisions limiting pur-
chase of debentures to $150,000.

Subsec. (b). Pub. L. 87-341, §3(b), increased the maxi-
mum amount of shares a bank may hold in small busi-
ness investment companies to 2 percent of the capital
and surplus.

1960—Subsec. (b). Pub. L. 86-502 substituted ‘Not-
withstanding the provisions of section 1845(a)(1) of title
12, shares’ for ‘“‘Shares’.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-104 effective 90 days after
Oct. 11, 1967, see section 211 of Pub. L. 90-104, set out as
a note under section 681 of this title.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.
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§ 683. Borrowing operations security shall be not later than September 30,

2002.

(a) Authority to issue obligations

BEach small business investment company
shall have authority to borrow money and to
issue its securities, promissory notes, or other
obligations under such general conditions and
subject to such limitations and regulations as
the Administration may prescribe.

(b) Debentures and participating securities

To encourage the formation and growth of
small business investment companies the Ad-
ministration is authorized when authorized in
appropriation Acts, to purchase, or to guarantee
the timely payment of all principal and interest
as scheduled on, debentures or participating se-
curities issued by such companies. Such pur-
chases or guarantees may be made by the Ad-
ministration on such terms and conditions as it
deems appropriate, pursuant to regulations is-
sued by the Administration. The full faith and
credit of the United States is pledged to the pay-
ment of all amounts which may be required to
be paid under any guarantee under this sub-
section. Debentures purchased or guaranteed by
the Administration under this subsection shall
be subordinate to any other debenture bonds,
promissory notes, or other debts and obligations
of such companies, unless the Administration in
its exercise of reasonable investment prudence
and in considering the financial soundness of
such company determines otherwise. Such de-
bentures may be issued for a term of not to ex-
ceed fifteen years and shall bear interest at a
rate not less than a rate determined by the Sec-
retary of the Treasury taking into consideration
the current average market yield on outstand-
ing marketable obligations of the United States
with remaining periods to maturity comparable
to the average maturities on such debentures,
adjusted to the nearest one-eighth of 1 percent,
plus, for debentures obligated after September
30, 2001, an additional charge, in an amount es-
tablished annually by the Administration, as
necessary to reduce to zero the cost (as defined
in section 66la of title 2) to the Administration
of purchasing and guaranteeing debentures
under this chapter, which amount may not ex-
ceed 1.38 percent per year, and which shall be
paid to and retained by the Administration. The
debentures or participating securities shall also
contain such other terms as the Administration
may fix, and shall be subject to the following re-
strictions and limitations:

(1) The total amount of debentures and par-
ticipating securities that may be guaranteed
by the Administration and outstanding from a
company licensed under section 681(c) of this
title shall not exceed 300 per centum of the
private capital of such company: Provided,
That nothing in this paragraph shall require
any such company that on March 31, 1993, has
outstanding debentures in excess of 300 per
centum of its private capital to prepay such
excess: And provided further, That any such
company may apply for an additional deben-
ture guarantee or participating security guar-
antee with the proceeds to be used solely to
pay the amount due on such maturing deben-
ture, but the maturity of the new debenture or

(2) MAXIMUM LEVERAGE.—

(A) IN GENERAL.—After March 31, 1993, the
maximum amount of outstanding leverage
made available to a company licensed under
section 681(c) of this title shall be deter-
mined by the amount of such company’s pri-
vate capital—

(i) if the company has private capital of
not more than $15,000,000, the total amount
of leverage shall not exceed 300 percent of
private capital;

(ii) if the company has private capital of
more than $15,000,000 but not more than
$30,000,000, the total amount of leverage
shall not exceed $45,000,000 plus 200 percent
of the amount of private capital over
$15,000,000; and

(iii) if the company has private capital of
more than $30,000,000, the total amount of
leverage shall not exceed $75,000,000 plus
100 percent of the amount of private cap-
ital over $30,000,000 but not to exceed an
additional $15,000,000.

(B) Adjustments.—

(i) IN GENERAL.—The dollar amounts in
clauses (i), (ii), and (iii) of subparagraph
(A) shall be adjusted annually to reflect
increases in the Consumer Price Index es-
tablished by the Bureau of Labor Statis-
tics of the Department of Labor.

(ii) INITIAL ADJUSTMENTS.—The initial
adjustments made under this subparagraph
after December 2, 1997,1 shall reflect only
increases from March 31, 1993.

(C) INVESTMENTS IN LOW-INCOME GEO-
GRAPHIC AREAS.—In calculating the out-
standing leverage of a company for the pur-
poses of subparagraph (A), the Adminis-
trator shall not include the amount of the
cost basis of any equity investment made by
the company in a smaller enterprise located
in a low-income geographic area (as defined
in section 689 of this title), to the extent
that the total of such amounts does not ex-
ceed b0 percent of the company’s private
capital.

(D) INVESTMENTS IN ENERGY SAVING SMALL
BUSINESSES.—

(i) IN GENERAL.—Subject to clause (ii), in
calculating the outstanding leverage of a
company for purposes of subparagraph (A),
the Administrator shall exclude the
amount of the cost basis of any Energy
Saving qualified investment in a smaller
enterprise made in the first fiscal year
after December 19, 2007, or any fiscal year
thereafter by a company licensed in the
applicable fiscal year.

(ii) LIMITATIONS.—

(I) AMOUNT OF EXCLUSION.—The amount
excluded under clause (i) for a company
shall not exceed 33 percent of the private
capital of that company.

(IT) MAXIMUM INVESTMENT.—A company
shall not make an Energy Saving quali-
fied investment in any one entity in an

1See Codification note below.
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amount equal to more than 20 percent of
the private capital of that company.

(III) OTHER TERMS.—The exclusion of
amounts under clause (i) shall be subject
to such terms as the Administrator may
impose to ensure that there is no cost (as
that term is defined in section 66la of
title 2) with respect to purchasing or
guaranteeing any debenture involved.

(3) Subject to the foregoing dollar and per-
centage limits, a company licensed under sec-
tion 681(c) of this title may issue and have out-
standing both guaranteed debentures and par-
ticipating securities: Provided, That the total
amount of participating securities outstand-
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shall not exceed 33 percent of the private
capital of that company.

(II) MAXIMUM INVESTMENT.—A company
shall not make an Energy Saving quali-
fied investment in any one entity in an
amount equal to more than 20 percent of
the private capital of that company.

(III) OTHER TERMS.—The exclusion of
amounts under clause (i) shall be subject
to such terms as the Administrator may
impose to ensure that there is no cost (as
that term is defined in section 66la of
title 2) with respect to purchasing or
guaranteeing any debenture involved.

For purposes of this subsection, the term ‘‘ven-

ing shall not exceed 200 per centum of private ¢ capital” includes such common stock, pre-

Caalt?\}I.AXIMUM AGGREGATE AMOUNT OF LEVER ferred stock, or other financing with subordina-
AéE) " tion or nonamortization characteristics as the

Administration determines to be substantially
similar to equity financing.
(¢) Third party debt

(A) IN GENERAL.—Except as provided in
subparagraph (B), the aggregate amount of
outstanding leverage issued to any company

or companies that are commonly controlled
(as determined by the Administrator) may
not exceed $90,000,000, as adjusted annually
for increases in the Consumer Price Index.

(B) EXCEPTIONS.—The Administrator may,
on a case-by-case basis—

(i) approve an amount of leverage that
exceeds the amount described in subpara-
graph (A) for companies under common
control; and

(ii) impose such additional terms and
conditions as the Administrator deter-
mines to be appropriate to minimize the
risk of loss to the Administration in the
event of default.

(C) APPLICABILITY OF OTHER PROVISIONS.—
Any leverage that is issued to a company or
companies commonly controlled in an
amount that exceeds $90,000,000, whether as a
result of an increase in the Consumer Price
Index or a decision of the Administrator, is
subject to subsection (d) of this section.

(D) INVESTMENTS IN LOW-INCOME GEO-
GRAPHIC AREAS.—In calculating the aggre-
gate outstanding leverage of a company for
the purposes of subparagraph (A), the Ad-
ministrator shall not include the amount of
the cost basis of any equity investment
made by the company in a smaller enter-
prise located in a low-income geographic
area (as defined in section 689 of this title),
to the extent that the total of such amounts
does not exceed 50 percent of the company’s
private capital.

(BE) INVESTMENTS IN ENERGY SAVING SMALL
BUSINESSES.—

(i) IN GENERAL.—Subject to clause (ii), in
calculating the aggregate outstanding le-
verage of a company for purposes of sub-
paragraph (A), the Administrator shall ex-
clude the amount of the cost basis of any
Energy Saving qualified investment in a
smaller enterprise made in the first fiscal
year after December 19, 2007, or any fiscal
year thereafter by a company licensed in
the applicable fiscal year.

(ii) LIMITATIONS.—

(I) AMOUNT OF EXCLUSION.—The amount
excluded under clause (i) for a company

The Administrator—

(1) shall not permit a licensee having out-
standing leverage to incur third party debt
that would create or contribute to an unrea-
sonable risk of default or loss to the Federal
Government; and

(2) shall permit such licensees to incur third
party debt only on such terms and subject to
such conditions as may be established by the
Administrator, by regulation or otherwise.

(d) Required certifications

(1) In general

The Administrator shall require each 1li-
censee, as a condition of approval of an appli-
cation for leverage, to certify in writing—

(A) for licensees with leverage less than or
equal to $90,000,000, that not less than 20 per-
cent of the licensee’s aggregate dollar
amount of financings will be provided to
smaller enterprises; and

(B) for licensees with leverage in excess of
$90,000,000, that, in addition to satisfying the
requirements of subparagraph (A), 100 per-
cent of the licensee’s aggregate dollar
amount of financings made in whole or in
part with leverage in excess of $90,000,000
will be provided to smaller enterprises (as
defined in section 662(12) of this title).

(2) Multiple licensees

Multiple licensees under common control (as
determined by the Administrator) shall be
considered to be a single licensee for purposes
of determining both the applicability of and
compliance with the investment percentage
requirements of this subsection.

(e) Capital impairment

Before approving any application for leverage

submitted by a licensee under this chapter, the
Administrator—

(1) shall determine that the private capital
of the licensee meets the requirements of sec-
tion 682(a) of this title; and

(2) shall determine, taking into account the
nature of the assets of the licensee, the
amount and terms of any third party debt
owed by such licensee, and any other factors
determined to be relevant by the Adminis-
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trator, that the private capital of the licensee
has not been impaired to such an extent that
the issuance of additional leverage would cre-
ate or otherwise contribute to an unreasonable
risk of default or loss to the Federal Govern-
ment.

(f) Redemption or repurchase of preferred stock

Notwithstanding any other provision of law—
(1) the Administrator may allow the issuer
of any preferred stock sold to the Administra-
tion before November 1, 1989 to redeem or re-
purchase such stock, upon the payment to the
Administration of an amount less than the par
value of such stock, for a repurchase price de-
termined by the Administrator after consider-
ation of all relevant factors, including—
(A) the market value of the stock;
(B) the value of benefits provided and an-
ticipated to accrue to the issuer;
(C) the amount of dividends paid, accrued,
and anticipated; and
(D) the estimate of the Administrator of
any anticipated redemption; and

(2) any moneys received by the Administra-
tion from the repurchase of preferred stock
shall be available solely to provide debenture
leverage to licensees having 50 percent or
more in aggregate dollar amount of their fi-
nancings invested in smaller enterprises.

(g) Guarantee of payment of and authority to
purchase participating securities

In order to encourage small business invest-
ment companies to provide equity capital to
small businesses, the Administration is author-
ized to guarantee the payment of the redemp-
tion price and prioritized payments on partici-
pating securities issued by such companies
which are licensed pursuant to section 681(c) of
this title, and a trust or a pool acting on behalf
of the Administration is authorized to purchase
such securities. Such guarantees and purchases
shall be made on such terms and conditions as
the Administration shall establish by regula-
tion. For purposes of this section, (A) the term
“participating securities’” includes preferred
stock, a preferred limited partnership interest
or a similar instrument, including debentures
under the terms of which interest is payable
only to the extent of earnings and (B) the term
“prioritized payments’ includes dividends on
stock, interest on qualifying debentures, or pri-
ority returns on preferred limited partnership
interests which are paid only to the extent of
earnings. Participating securities guaranteed
under this subsection shall be subject to the fol-
lowing restrictions and limitations, in addition
to such other restrictions and limitations as the
Administration may determine:

(1) Participating securities shall be re-
deemed not later than 15 years after their date
of issuance for an amount equal to 100 per cen-
tum of the original issue price plus the
amount of any accrued prioritized payment:
Provided, That if, at the time the securities
are redeemed, whether as scheduled or in ad-
vance, the issuing company (A) has not paid
all accrued prioritized payments in full as pro-
vided in paragraph (2) below and (B) has not
sold or otherwise disposed of all investments
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subject to profit distributions pursuant to
paragraph (11), the company’s obligation to
pay accrued and unpaid prioritized payments
shall continue and payment shall be made
from the realized gain, if any, on the disposi-
tion of such investments, but if on disposition
there is no realized gain, the obligation to pay
accrued and unpaid prioritized payments shall
be extinguished: Provided further, That in the
interim, the company shall not make any in-
kind distributions of such investments unless
it pays to the Administration such sums, up to
the amount of the unrealized appreciation on
such investments, as may be necessary to pay
in full the accrued prioritized payments.

(2) Prioritized payments on participating se-
curities shall be preferred and cumulative and
payable out of the retained earnings available
for distribution, as defined by the Administra-
tion, of the issuing company at a rate deter-
mined by the Secretary of the Treasury taking
into consideration the current average market
yield on outstanding marketable obligations
of the United States with remaining periods to
maturity comparable to the average matu-
rities on such securities, adjusted to the near-
est one-eighth of 1 percent, plus, for partici-
pating securities obligated after September 30,
2001, an additional charge, in an amount estab-
lished annually by the Administration, as nec-
essary to reduce to zero the cost (as defined in
section 66la of title 2) to the Administration
of purchasing and guaranteeing participating
securities under this chapter, which amount
may not exceed 1.46 percent per year, and
which shall be paid to and retained by the Ad-
ministration.

(3) In the event of liquidation of the com-
pany, participating securities shall be senior
in priority for all purposes to all other equity
interests in the issuing company, whenever
created.

(4) Any company issuing a participating se-
curity under this chapter shall commit to in-
vest or shall invest an amount equal to the
outstanding face value of such security solely
in equity capital. As used in this subsection,
“‘equity capital” means common or preferred
stock or a similar instrument, including sub-
ordinated debt with equity features which is
not amortized and which provides for interest
payments from appropriate sources, as deter-
mined by the Administration.

(5) The only debt (other than leverage ob-
tained in accordance with this subchapter)
which any company issuing a participating se-
curity under this subsection may have out-
standing shall be temporary debt in amounts
limited to not more than 50 per centum of pri-
vate capital.

(6) The Administration may permit the pro-
ceeds of a participating security to be used to
pay the principal amount due on outstanding
debentures guaranteed by the Administration,
if (A) the company has outstanding equity
capital invested in an amount equal to the
amount of the debentures being refinanced and
(B) the Administration receives profit partici-
pation on such terms and conditions as it may
determine, but not to exceed the per centums
specified in paragraph (11).
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(7) For purposes of computing profit partici-
pation under paragraph (11), except as other-
wise determined by the Administration, the
management expenses of any company which
issues participating securities shall not be
greater than 2.5 per centum per annum of the
combined capital of the company, plus $125,000
if the company’s combined capital is less than
$20,000,000. For purposes of this paragraph, (A)
the term ‘‘combined capital’ means the aggre-
gate amount of private capital and outstand-
ing leverage and (B) the term ‘‘management
expenses’’ includes salaries, office expenses,
travel, business development, office and equip-
ment rental, bookkeeping and the develop-
ment, investigation and monitoring of invest-
ments, but does not include the cost of serv-
ices provided by specialized outside consult-
ants, outside lawyers and outside auditors,
who perform services not generally expected of
a venture capital company nor does such term
include the cost of services provided by any af-
filiate of the company which are not part of
the normal process of making and monitoring
venture capital investments.

(8) Notwithstanding paragraph (9), if a com-
pany is operating as a limited partnership or
as a subchapter S corporation or an equivalent
pass-through entity for tax purposes and if
there are no accumulated and unpaid prior-
itized payments, the company may make an-
nual distributions to the partners, sharehold-
ers, or members in amounts not greater than
each partner’s, shareholder’s, or member’s
maximum tax liability. For purposes of this
paragraph, the term ‘“‘maximum tax liability”’
means the amount of income allocated to each
partner, shareholder, or member (including an
allocation to the Administration as if it were
a taxpayer) for Federal income tax purposes in
the income tax return filed or to be filed by
the company with respect to the fiscal year of
the company immediately preceding such dis-
tribution, multiplied by the highest combined
marginal Federal and State income tax rates
for corporations or individuals, whichever is
higher, on each type of income included in
such return. For purposes of this paragraph,
the term ‘‘State income tax’ means the in-
come tax of the State where the company’s
principal place of business is located. A com-
pany may also elect to make a distribution
under this paragraph at any time during any
calendar quarter based on an estimate of the
maximum tax liability. If a company makes 1
or more interim distributions for a calendar
year, and the aggregate amount of those dis-
tributions exceeds the maximum amount that
the company could have distributed based on a
single annual computation, any subsequent
distribution by the company under this para-
graph shall be reduced by an amount equal to
the excess amount distributed.

(9) After making any distributions as pro-
vided in paragraph (8), a company with par-
ticipating securities outstanding may distrib-
ute the balance of income to its investors, spe-
cifically including the Administration, in the
per centums specified in paragraph (11), if
there are no accumulated and unpaid prior-
itized payments and if all amounts due the Ad-
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ministration pursuant to paragraph (11) have
been paid in full, subject to the following con-
ditions:

(A) As of the date of the proposed distribu-
tion, if the amount of leverage outstanding
is more than 200 per centum of the amount
of private capital, any amounts distributed
shall be made to private investors and to the
Administration in the ratio of leverage to
private capital.

(B) As of the date of the proposed distribu-
tion, if the amount of leverage outstanding
is more than 100 per centum but not more
than 200 per centum of the amount of private
capital, 50 per centum of any amounts dis-
tributed shall be made to the Administra-
tion and 50 per centum shall be made to the
private investors.

(C) If the amount of leverage outstanding
is 100 per centum, or less, of the amount of
private capital, the ratio shall be that for
distribution of profits as provided in para-
graph (11).

(D) Any amounts received by the Adminis-
tration under subparagraph (A) or (B) shall
be applied first as profit participation as
provided in paragraph (11) and any remain-
der shall be applied as a prepayment of the
principal amount of the participating securi-
ties or debentures.

(10) After making any distributions pursuant
to paragraph (8), a company with participating
securities outstanding may return capital to
its investors, specifically including the Ad-
ministration, if there are no accumulated and
unpaid prioritized payments and if all
amounts due the Administration pursuant to
paragraph (11) have been paid in full. Any dis-
tributions under this paragraph shall be made
to private investors and to the Administration
in the ratio of private capital to leverage as of
the date of the proposed distribution: Provided,
That if the amount of leverage outstanding is
less than 50 per centum of the amount of pri-
vate capital or $10,000,000, whichever is less, no
distribution shall be required to be made to
the Administration unless the Administration
determines, on a case by case basis, to require
distributions to the Administration to reduce
the amount of outstanding leverage to an
amount less than $10,000,000.

(11)(A) A company which issues participat-
ing securities shall agree to allocate to the
Administration a share of its profits deter-
mined by the relationship of its private cap-
ital to the amount of participating securities
guaranteed by the Administration in accord-
ance with the following:

(i) If the total amount of participating se-
curities is 100 per centum of private capital
or less, the company shall allocate to the
Administration a per centum share com-
puted as follows: the amount of participat-
ing securities divided by private capital
times 9 per centum.

(ii) If the total amount of participating se-
curities is more than 100 per centum but not
greater than 200 per centum of private cap-
ital, the company shall allocate to the Ad-
ministration a per centum share computed
as follows:
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(I) 9 per centum, plus

(IT) 3 per centum of the amount of par-
ticipating securities minus private capital
divided by private capital.

(B) Notwithstanding any other provision of
this paragraph—

(i) in no event shall the total per centum
required by this paragraph exceed 12 per cen-
tum, unless required pursuant to the provi-
sions of (ii) below,

(ii) if, on the date the participating securi-
ties are marketed, the interest rate on
Treasury bonds with a maturity of 10 years
is a rate other than 8 per centum, the Ad-
ministration shall adjust the rate specified
in paragraph (A) above, either higher or
lower, by the same per centum by which the
Treasury bond rate is higher or lower than 8
per centum, and

(iii) this paragraph shall not be construed
to create any ownership interest of the Ad-
ministration in the company.

(12) A company may elect to make an in-
kind distribution of securities only if such se-
curities are publicly traded and marketable.
The company shall deposit the Administra-
tion’s share of such securities for disposition
with a trustee designated by the Administra-
tion or, at its option and with the agreement
of the company, the Administration may di-
rect the company to retain the Administra-
tion’s share. If the company retains the Ad-
ministration’s share, it shall sell the Adminis-
tration’s share and promptly remit the pro-
ceeds to the Administration. As used in this
paragraph, the term ‘‘trustee’ means a person
who is knowledgeable about and proficient in
the marketing of thinly traded securities.

(h) Computation of amounts due under partici-
pating securities

The computation of amounts due the Adminis-
tration under participating securities shall be
subject to the following terms and conditions:

(1) The formula in subsection (g)(11) of this
section shall be computed annually and the
Administration shall receive distributions of
its profit participation at the same time as
other investors in the company.

(2) The formula shall not be modified due to
an increase in the private capital unless the
increase is provided for in a proposed business
plan submitted to and approved by the Admin-
istration.

(3) After distributions have been made, the
Administration’s share of such distributions
shall not be recomputed or reduced.

(4) If the company prepays or repays the par-
ticipating securities, the Administration shall
receive the requisite participation upon the
distribution of profits due to any investments
held by the company on the date of the repay-
ment or prepayment.

(6) If a company is licensed on or before
March 31, 1993, it may elect to exclude from
profit participation all investments held on
that date and in such case the Administration
shall determine the amount of the future ex-
penses attributable to such prior investment:
Provided, That if the company issues partici-
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pating securities to refinance debentures as
authorized in subsection (g)(6) of this section,
it may not elect to exclude profits on existing
investments under this paragraph.

(i) Leverage fee

With respect to leverage granted by the Ad-
ministration to a licensee, the Administration
shall collect from the licensee a nonrefundable
fee in an amount equal to 3 percent of the face
amount of leverage granted to the licensee in
the following manner: 1 percent upon the date
on which the Administration enters into any
commitment for such leverage with the licensee,
and the balance of 2 percent (or 3 percent if no
commitment has been entered into by the Ad-
ministration) on the date on which the leverage
is drawn by the licensee.

(j) Calculation of subsidy rate

All fees, interest, and profits received and re-
tained by the Administration under this section
shall be included in the calculations made by
the Director of the Office of Management and
Budget to offset the cost (as that term is defined
in section 661a of title 2) to the Administration
of purchasing and guaranteeing debentures and
participating securities under this chapter.

(k) Energy saving debentures

In addition to any other authority under this
chapter, a small business investment company
licensed in the first fiscal year after December
19, 2007, or any fiscal year thereafter may issue
Energy Saving debentures.

(Pub. L. 85699, title III, §303, Aug. 21, 1958, 72
Stat. 692; Pub. L. 87-341, §4, Oct. 3, 1961, 75 Stat.
752; Pub. L. 88-273, §3, Feb. 28, 1964, 78 Stat. 146;
Pub. L. 90-104, title II, §205, Oct. 11, 1967, 81 Stat.
270; Pub. L. 92-213, §10, Dec. 22, 1971, 85 Stat. 776;
Pub. L. 92-595, §2(c), (d), Oct. 27, 1972, 86 Stat.
1314; Pub. L. 94-305, title I, §104, June 4, 1976, 90
Stat. 665; Pub. L. 95-507, title I, §101, Oct. 24,
1978, 92 Stat. 1757; Pub. L. 101-162, title V, (4),
Nov. 21, 1989, 103 Stat. 1025; Pub. L. 101-574, title
II, §215(a)(1), (b), Nov. 15, 1990, 104 Stat. 2822;
Pub. L. 102-366, title IV, §§402, 403, 412, 413, Sept.
4, 1992, 106 Stat. 1008, 1009, 1018; Pub. L. 103403,
title II, §215, Oct. 22, 1994, 108 Stat. 4184; Pub. L.
104-208, div. D, title II, §208(d)(1)-(4)(A), (5), (6),
(h)(1)(A), Sept. 30, 1996, 110 Stat. 3009-743,
3009-744, 3009-746; Pub. L. 105-135, title II,
§215(b)—(d), Dec. 2, 1997, 111 Stat. 2602, 2603; Pub.
L. 106-9, §2(d)(1), Apr. 5, 1999, 113 Stat. 18; Pub.
L. 106-554, §1(a)(8) [§1(d)], §1(a)(9) [title IV, §§404,
405], Dec. 21, 2000, 114 Stat. 2763, 2763A-664,
2763A-690, 2763A-691; Pub. L. 107-100, §2(a), Dec.
21, 2001, 115 Stat. 966; Pub. L. 108-84, §117, Sept.
30, 2003, 117 Stat. 1044; Pub. L. 108-172, §1(b), Dec.
6, 2003, 117 Stat. 2065; Pub. L. 108-447, div. K, title
II, §201, Dec. 8, 2004, 118 Stat. 3465; Pub. L.
110-140, title XII, §§1205(a), 1206, Dec. 19, 2007, 121
Stat. 1773.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
secs. (b), (e), (2)(2), (4, (j), and (k), see References in
Text note set out under section 661 of this title.

CODIFICATION

December 2, 1997, referred to in subsec. (b)(2)(B)(ii),
was in the original ‘“‘the date of the enactment of the
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Small Business Reauthorization Act of 1937"” which was
translated as meaning the date of enactment of the
Small Business Reauthorization Act of 1997, Pub. L.
105-135, as the probable intent of Congress.

AMENDMENTS
2007—Subsec. (b)(2)(D). Pub. L. 110-140, §1206(a), added
subpar. (D).
Subsec. (b)(4)(E). Pub. L. 110-140, §1206(b), added sub-
par. (E).
Subsec. (k). Pub. L. 110-140, §1205(a), added subsec.
(k)

2004—Subsec. (g)(4). Pub. L. 108-447 substituted ‘‘chap-
ter” for ‘‘subsection’ in first sentence and ‘‘from ap-
propriate sources, as determined by the Administra-
tion” for ‘‘contingent upon and limited to the extent of
earnings’ in second sentence.

2003—Subsec. (g)(2). Pub. L. 108-84 and Pub. L. 108-172
amended par. (2) identically, substituting ‘1.46 per-
cent’ for ‘‘1.38 percent’’.

2001—Subsec. (b). Pub. L. 107-100, §2(a)(1), in introduc-
tory provisions, substituted ‘‘September 30, 2001’ for
“September 30, 2000”°, struck out ‘‘of not more than 1
percent per year’’ after ‘‘annually by the Administra-
tion,”’, and inserted ‘“‘which amount may not exceed
1.38 percent per year, and’” before ‘‘which shall be
paid”’.

Subsec. (g)(2). Pub. L. 107-100, §2(a)(2), substituted
‘“September 30, 2001”° for ‘“‘September 30, 2000, struck
out ‘‘of not more than 1 percent per year’’ after ‘‘annu-
ally by the Administration,””, and inserted ‘‘which
amount may not exceed 1.38 percent per year, and’ be-
fore ‘‘which shall be paid”.

2000—Subsec. (b). Pub. L. 106-554, §1(a)(9) [title IV,
§404(a)], in introductory provisions, substituted ‘‘plus,
for debentures obligated after September 30, 2000, an
additional charge, in an amount established annually
by the Administration, of not more than 1 percent per
year as necessary to reduce to zero the cost (as defined
in section 66la of title 2) to the Administration of pur-
chasing and guaranteeing debentures under this chap-
ter, which shall be paid to and retained by the Adminis-
tration” for ‘‘plus an additional charge of 1 percent per
annum which shall be paid to and retained by the Ad-
ministration”.

Subsec. (b)(2). Pub. L. 106-554, §1(a)(8) [§1(d)(1)],
amended par. (2) generally, revising structure of par.
from one consisting of introductory provisions and sub-
pars. (A) to (D) to one consisting of subpars. (A) and
(B), and adding subpar. (C).

Subsec. (b)(4)(D). Pub. L. 106-554, §1(a)(8) [§1(d)(2)],
added subpar. (D).

Subsec. (g)(2). Pub. L. 106-554, §1(a)(9) [title IV,
§404(b)], substituted ‘‘plus, for participating securities
obligated after September 30, 2000, an additional
charge, in an amount established annually by the Ad-
ministration, of not more than 1 percent per year as
necessary to reduce to zero the cost (as defined in sec-
tion 661a of title 2) to the Administration of purchasing
and guaranteeing participating securities under this
chapter, which shall be paid to and retained by the Ad-
ministration” for ‘“plus an additional charge of 1 per-
cent per annum which shall be paid to and retained by
the Administration”.

Subsec. (g)(8). Pub. L. 106-554, §1(a)(9) [title IV, §405],
substituted ‘‘subchapter S corporation” for ‘‘sub-
chapter s corporation”, ‘‘any time during any calendar
quarter based on an’ for ‘‘the end of any calendar quar-
ter based on a quarterly’”, and ‘“‘interim distributions
for a calendar year,” for ‘“‘quarterly distributions for a
calendar year,”.

1999—Subsec. (g)(13). Pub. L. 106-9 struck out heading
and text of par. (13). Text read as follows:

‘“(A) IN GENERAL.—Subject to the provisions of sub-
paragraph (B), of the amount of the annual program
level of participating securities approved in appropria-
tions Acts, 50 percent shall be reserved for funding
small business investment companies with private cap-
ital of not more than $20,000,000.

“(B) EXCEPTION.—During the last quarter of each fis-
cal year, if the Administrator determines that there is
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a lack of qualified applicants with private capital of
not more than $20,000,000, the Administrator may uti-
lize all or any part of the program level for securities
reserved under subparagraph (A) for qualified appli-
cants with private capital of more than $20,000,000.>

1997—Subsec. (b)(2)(D). Pub. L. 105-135, §215(b)(1)(A),
added subpar. (D).

Subsec. (b)(4). Pub. L. 105-135, §215(b)(1)(B), added par.
(4) and struck out former par. (4) which read as follows:
““‘In no event shall the aggregate amount of outstanding
leverage of any such company or companies which are
commonly controlled as determined by the Administra-
tion exceed $90,000,000, unless the Administration deter-
mines on a case by case basis to permit a higher
amount for companies under common control and im-
poses such additional terms and conditions as it deter-
mines appropriate to minimize the risk of loss to the
Administration in the event of default.”

Subsec. (d). Pub. L. 105-135, §215(b)(2), added subsec.
(d) and struck out heading and text of former subsec.
(d). Text read as follows: ‘““The Administrator shall re-
quire each licensee, as a condition of approval of an ap-
plication for leverage, to certify in writing that not
less than 20 percent of the aggregate dollar amount of
the financings of the licensee will be provided to small-
er enterprises.”

Subsec. (g)(8). Pub. L. 105-135, §215(c), inserted at end
‘““A company may also elect to make a distribution
under this paragraph at the end of any calendar quarter
based on a quarterly estimate of the maximum tax li-
ability. If a company makes 1 or more quarterly dis-
tributions for a calendar year, and the aggregate
amount of those distributions exceeds the maximum
amount that the company could have distributed based
on a single annual computation, any subsequent dis-
tribution by the company under this paragraph shall be
reduced by an amount equal to the excess amount dis-
tributed.”

Subsec. (i). Pub. L. 105-135, §215(d), substituted ‘in
the following manner: 1 percent upon the date on which
the Administration enters into any commitment for
such leverage with the licensee, and the balance of 2
percent (or 3 percent if no commitment has been en-
tered into by the Administration) on the date on which
the leverage is drawn by the licensee’ for ¢, payable
upon the earlier of the date of entry into any commit-
ment for such leverage or the date on which the lever-
age is drawn by the licensee’ before period at end.

1996—Subsec. (a). Pub. L. 104-208, §208(h)(1)(A)(i), sub-
stituted ‘‘securities,” for ‘“‘debenture bonds,’’.

Subsec. (b). Pub. L. 104-208, §208(d)(1), (6)(A), in first
sentence struck out ‘‘(but only to the extent that the
necessary funds are not available to said company from
private sources on reasonable terms)’’ after ‘‘is author-
ized”” and in fifth sentence substituted ‘‘1 percent, plus
an additional charge of 1 percent per annum which
shall be paid to and retained by the Administration”
for ‘‘1 per centum, plus such additional charge, if any,
toward covering other costs of the program as the Ad-
ministration may determine to be consistent with its
purposes’’.

Subsec. (c). Pub. L. 104-208, §208(d)(2), inserted head-
ing and amended text of subsec. (c) generally. Prior to
amendment, text consisted of 7 pars. which authorized
the Administration to purchase securities and to pur-
chase or guarantee payments on debentures issued by
small business investment companies operating under
section 681(d) of this title.

Subsec. (d). Pub. L. 104-208, §208(d)(3), inserted head-
ing and amended text of subsec. (d) generally. Prior to
amendment, text read as follows: ‘“If the Administra-
tion guarantees debentures issued by a small business
investment company operating under authority of sec-
tion 681(d) of this title, it shall make, on behalf of the
company payments in such amounts as will reduce the
effective rate of interest to be paid by the company
during the first five years of the term of such deben-
tures to a rate of interest 3 points below the market
rate of interest determined pursuant to section 687 of
this title. Such payments shall be made by the Admin-
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istration to the holder of the debenture, its agents or
assigns, or to the appropriate central registration
agent, if any. The authority to reduce interest rates as
provided in this subsection shall be limited to amounts
provided in advance in appropriations Acts, and the
total amount shall be reserved within the business loan
and investment fund to pay an amount equal to the
amount of the reduction as it becomes due.”

Subsec. (e). Pub. L. 104-208, §208(d)(4)(A), inserted
heading and amended text of subsec. (e) generally.
Prior to amendment, text read as follows: ‘“‘In deter-
mining the private capital of a small business invest-
ment company licensed under section 681(d) of this title
and notwithstanding section 662(9) of this title, Fed-
eral, State, or local government funds received from
sources other than the Administration shall be in-
cluded solely for regulatory purposes, and not for the
purpose of obtaining financial assistance from or li-
censing by the Administration, providing such funds
were invested to November 21, 1989: Provided, That such
companies may include in private capital for any pur-
pose funds indirectly obtained from State or local gov-
ernments. As used in this subsection, the term ‘capital
indirectly obtained’ includes income generated by a
State financing authority or similar State institution
or agency or from the investment of State or local
money or amounts originally provided to nonprofit in-
stitutions or corporations which such institutions or
corporations, in their discretion, determine to invest in
a company licensed under section 681(d) of this title.”

Subsec. (f). Pub. L. 104-208, §208(h)(1)(A)(i), added
subsec. (f) and struck out former subsec. (f) which read
as follows: ‘“‘Notwithstanding the provisions of any
other law, rule, or regulation, the Administration is
authorized to allow the issuer of any preferred stock
heretofore sold to the Administration to redeem or re-
purchase such stock upon the payment to the Adminis-
tration of an amount less than the par value of such
stock. The Administration, in its sole discretion, shall
determine the repurchase price after considering fac-
tors including, but not limited to, the market value of
the stock, the value of benefits previously provided and
anticipated to accrue to the issuer, the amount of divi-
dends previously paid, accrued, and anticipated, and
the Administration’s estimate of any anticipated re-
demption. The Administration may guarantee deben-
tures as provided in paragraph (5) of subsection (c) of
this section and allow the issuer to use the proceeds to
make the payments authorized herein. Any monies re-
ceived by the Administration from the repurchase of
preferred stock shall be deposited in the business loan
and investment fund and shall be available solely to
provide assistance to companies operating under the
authority of section 681(d) of this title, to the extent
and in the amounts provided in advance in appropria-
tions Acts.”

Subsec. (g)(2). Pub. L. 104-208, §208(d)(6)(B), sub-
stituted ‘‘1 percent, plus an additional charge of 1 per-
cent per annum which shall be paid to and retained by
the Administration” for ‘1 per centum, plus, at the
time the guarantee is issued, such additional charge, if
any, toward covering other costs of the program as the
Administration may determine to be consistent with
its purposes, but not to exceed 2 per centum’’.

Subsec. (2)(4). Pub. L. 104-208, §208(d)(5), struck out
“and maintain’ after ‘‘shall invest’’.

Subsec. (g2)(8). Pub. L. 104-208, §208(h)(1)(A)({ii), sub-
stituted ‘‘partners, shareholders, or members’’ for
“partners or shareholders’, ‘‘partner’s, shareholder’s,
or member’s” for ‘‘partner’s or shareholder’s’”, and
“partner, shareholder, or member’’ for ‘‘partner or
shareholder”.

Subsecs. (i), (j). Pub. L. 104-208, §208(d)(6)(C), added
subsecs. (i) and (j).

1994—Subsec. (g)(13). Pub. L. 103403 added par. (13).

1992—Subsec. (b). Pub. L. 102-366, §402(1), inserted ‘“‘or
participating securities’” after ‘‘debentures’ in first
and sixth sentences.

Subsec. (b)(1) to (4). Pub. L. 102-366, §402(2), added
pars. (1) to (4) and struck out former pars. (1) to (3)
which read as follows:
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‘(1) The total amount of debentures purchased or
guaranteed and outstanding at any one time from a
company which does not qualify under the terms of
paragraph (2) of this subsection, shall not exceed 300
percent of the combined private paid-in capital and
paid-in surplus of such company. In no event shall the
debentures guaranteed and outstanding under this sub-
chapter of any such company or companies which are
commonly controlled as determined by the Administra-
tion exceed $35,000,000.

‘“(2) The total amount of debentures which may be
purchased or guaranteed and outstanding at any one
time from a company not complying with section 681(d)
of this title, which has investments or legal commit-
ments of 656 per centum or more of its total funds avail-
able for investment in small business concerns invested
or committed in venture capital, and which has com-
bined private paid-in capital and paid-in surplus of
$5600,000 or more shall not exceed 400 per centum of its
combined private paid-in capital and paid-in surplus. In
no event shall the debentures of any such company pur-
chased or guaranteed and outstanding under this para-
graph exceed $35,000,000. Such additional purchases or
guarantees which the Administration makes under this
paragraph shall contain conditions to insure appro-
priate maintenance by the company receiving such as-
sistance of the described ratio during the period in
which debentures under this paragraph are outstand-
ing.
“(3) Outstanding amounts of financial assistance pro-
vided to a company by the Administration prior to the
effective date of the Small Business Investment Act
Amendments of 1967 shall be deducted from the maxi-
mum amount of debentures which the Administration
would otherwise be authorized to purchase or guaran-
tee under this subsection.”

Subsec. (c¢). Pub. L. 102-366, §412(1), (2), struck out
“‘preferred’”’ before ‘‘securities’ in first sentence and in-
serted at end ‘‘As used in this subsection, the term ‘se-
curities’ means shares of nonvoting stock or other cor-
porate securities or limited partnership interests which
have similar characteristics.”

Subsec. (c)(1). Pub. L. 102-366, §412(3), in introductory
provisions substituted ‘‘such securities’ for ‘‘shares of
nonvoting stock (or other corporate securities having
similar characteristics)”.

Subsec. (¢)(6). Pub. L. 102-366, §402(3), inserted before
period at end *‘, except as provided in paragraph (7).

Subsec. (¢)(7). Pub. L. 102-366, §402(4), added par. (7).

Subsec. (e). Pub. L. 102-366, §413, inserted ‘‘licensed
under section 681(d) of this title and notwithstanding
section 662(9) of this title” after ‘‘company’ and sub-
stituted ‘“‘to November 21, 1989: Provided, That such
companies may include in private capital for any pur-
pose funds indirectly obtained from State or local gov-
ernments. As used in this subsection, the term ‘capital
indirectly obtained’ includes income generated by a
State financing authority or similar State institution
or agency or from the investment of State or local
money or amounts originally provided to nonprofit in-
stitutions or corporations which such institutions or
corporations, in their discretion, determine to invest in
a company licensed under section 681(d) of this title.”
for “‘prior to November 21, 1989.”

Subsecs. (g), (h). Pub. L. 102-366, §403, added subsecs.
(g) and (h).

1990—Subsec. (b)(1). Pub. L. 101-574, §215(a)(1), amend-
ed last sentence generally. Prior to amendment, last
sentence read as follows: “‘In no event shall the deben-
tures of any such company purchased or guaranteed

and outstanding under this paragraph exceed
$35,000,000.”
Subsec. (c)(6). Pub. L. 101-574, §215(b)(1), inserted

‘‘under the provisions of this subchapter,” after ‘‘de-
bentures or securities’.

Subsec. (d). Pub. L. 101-574, §215(b)(2), struck out
after second sentence ‘‘The aggregate amount of deben-
tures with interest rate reductions as provided in this
subsection or as provided in section 687i of this title
which may be outstanding at any time from any such



§684

company shall not exceed 200 per centum of the private
paid-in capital and paid-in surplus of such company.”’

1989—Subsec. (¢). Pub. L. 101-162 added subsec. (¢) and
struck out former subsec. (¢) which contained provi-
sions substantially similar to introductory provisions
and pars. (1) to (4).

Subsecs. (d) to (f). Pub. L. 101-162 added subsecs. (d)
to (f).

1978—Subsec. (c)(1). Pub. L. 95-507 increased the
amount of preferred stock small business investment
companies were authorized to sell to the Administra-
tion so long as such preferred stock leverage did not ex-
ceed 200 per centum of the qualified paid-in capital and
so long as the amount of such stock purchased by the
Administration was not greater in amount than the in-
vestment companies’ outstanding equity investments
and inserted definition of ‘‘equity securities’.

1976—Subsec. (b)(1). Pub. L. 94-305, §104(a), sub-
stituted *300* for ‘200’ and ‘‘$35,000,000” for
**$15,000,000°".

Subsec. (b)(2). Pub. L. 94-305, §104(b), substituted

‘400" for ‘300 and ‘“$35,000,000” for ‘‘$20,000,000"’.

Subsec. (¢)(2)(iii). Pub. L. 94-305, §104(c), substituted
‘400” for ‘300" and ‘300"’ for ‘‘200”’.

Subsec. (¢)(4). Pub. L. 94-305, §104(c)(2), substituted
‘300" for ‘200",

1972—Subsec. (b)(1). Pub. L. 92-595, §2(c)(1), (2), sub-
stituted ‘‘combined private paid-in capital’’ for ‘‘com-
bined paid-in capital” and ‘‘$15,000,000” for ‘‘$7,500,000°".

Subsec. (b)(2). Pub. L. 92-595, §2(c)(3), substituted pro-
visions relating to the purchase of debentures from
companies not complying with section 681(d) of this
title having investments or legal commitments of 65
per cent or more and whose combined private paid-in
capital and paid-in surplus is $5600,000 or more for provi-
sions relating to such purchase from companies having
investments or legal commitments of 65 per cent or
more and whose combined paid-in capital and paid-in
surplus is $1,000,000 or more, and increased the maxi-
mum amount of outstanding debentures from $10,000,000
to $20,000,000.

Subsec. (¢). Pub. L. 92-595, §2(d), added subsec. (c).

1971—Subsec. (b). Pub. L. 92-213 inserted provision for
a guaranty authority for the Administration and in-
serted requirement that such guaranty authority of the
Administration be exercised only when authorized in
appropriation Acts, authorized the purchase or guar-
anty on such terms as the Administration deems appro-
priate pursuant to regulations issued by the Adminis-
tration, pledged the full faith and credit of the United
States to the payment of amounts required to be paid
in full under such guaranty, and struck out provision
authorizing Administration cooperation with banks or
other lending institutions in the purchase of deben-
tures.

1967—Subsec. (b). Pub. L. 90-104 substituted purchase
of debenture provisions of former section 682(a) of this
title for former provision for loans (eliminating partici-
pation on deferred (standby) basis), incorporated subor-
dination provision of such former section 682(a) (insert-
ing provision for Administration exercise of reasonable
investment prudence and for consideration of financial
soundness of the company), provided for maximum
term of fifteen years, substituted rate of interest tak-
ing into consideration current average market yield on
outstanding marketable Treasury obligations with re-
maining periods to maturity comparable to average
maturities on such debentures, as adjusted plus charge
toward cost of programs, for rate of interest not lower
than average investment yield on marketable Treasury
obligations outstanding at time of loan involved, and
added pars. (1) to (3) and definition of venture capital,
former par. (1) limiting Administration purchases of
company obligations to 50 per centum of paid-in capital
and surplus or $4,000,000, whichever is less, and par. (2)
requiring loans to be of such sound value as reasonably
to assure repayment.

1964—Subsec. (b). Pub. L. 88-273 provided for partici-
pation loans by Administration with lending institu-
tions on an immediate or deferred basis and for a mini-
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mum interest rate measured by the average investment
yield on marketable obligations of the United States
outstanding at the time of the loan involved, and des-
ignated existing provisions as clauses (1) and (2).

1961—Subsec. (b). Pub. L. 87-341 limited the Adminis-
tration’s authorization to lend funds to the extent that
the funds are not available to the company involved
from private sources on reasonable terms, and the total
amount of obligations, including commitments to pur-
chase such obligations, which can be purchased in any
one company to not more than 50 percent of the paid-
in capital and surplus or $4,000,000, whichever is less,
and inserted ‘‘All loans made by the Administration
under this subsection shall be of such sound value as
reasonably to assure repayment.”’

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-140 effective on the date
that is 1 day after Dec. 19, 2007, see section 1601 of Pub.
L. 110-140, set out as an Effective Date note under sec-
tion 1824 of Title 2, The Congress.

EFFECTIVE DATE OF 2001 AMENDMENT

Pub. L. 107-100, §2(b), Dec. 21, 2001, 115 Stat. 966, pro-
vided that: ‘“The amendments made by this section
[amending this section] shall become effective on Octo-
ber 1, 2001.”

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 215(a)(2) of Pub. L. 101-574, as amended by
Pub. L. 102-140, title VI, §609(c), Oct. 28, 1991, 105 Stat.
825, provided that: ‘““The amendments made by para-
graph (1) [amending this section] shall become effective
on July 1, 1992.”

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-104 effective 90 days after
Oct. 11, 1967, see section 211 of Pub. L. 90-104, set out as
a note under section 681 of this title.

REGULATIONS

Section 208(d)(4)(B) of div. D of Pub. L. 104-208 pro-
vided that:

‘(i) UNIFORM APPLICABILITY.—Any regulation issued
by the Administration to implement section 303(e) of
the Small Business Investment Act of 1958 [15 U.S.C.
683(e)] that applies to any licensee with outstanding le-
verage obtained before the effective date of that regula-
tion, shall apply uniformly to all licensees with out-
standing leverage obtained before that effective date.

‘“(ii) DEFINITIONS.—For purposes of this subparagraph,
the terms ‘Administration’, ‘leverage’ and ‘licensee’
have the same meanings as in section 103 of the Small
Business Investment Act of 1958 [15 U.S.C. 662].”

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

§684. Equity capital for small-business concerns
(a) Function of investment companies

It shall be a function of each small business
investment company to provide a source of eq-
uity capital for incorporated and unincorporated
small-business concerns, in such manner and
under such terms as the small business invest-
ment company may fix in accordance with the
regulations of the Administration.
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(b) Conditions

Before any capital is provided to a small-busi-
ness concern under this section—

(1) the company may require such concern to
refinance any or all of its outstanding indebt-
edness so that the company is the only holder
of any evidence of indebtedness of such con-
cern; and

(2) except as provided in regulations issued
by the Administration, such concern shall
agree that it will not thereafter incur any in-
debtedness without first securing the approval
of the company and giving the company the
first opportunity to finance such indebtedness.

(c) Repealed. Pub. L. 90-104, title II, §206, Oct.

11, 1967, 81 Stat. 271

(d) Direct or cooperative provision of capital

Equity capital provided to incorporated small
business concerns under this section may be pro-
vided directly or in cooperation with other in-
vestors, incorporated or unincorporated,
through agreements to participate on an imme-
diate basis.

(Pub. L. 85-699, title III, §304, Aug. 21, 1958, 72
Stat. 693; Pub. L. 86-502, §6, June 11, 1960, 74
Stat. 196; Pub. L. 87-341, §5, Oct. 3, 1961, 75 Stat.
752; Pub. L. 90-104, title II, §206, Oct. 11, 1967, 81
Stat. 271; Pub. L. 92-595, §2(e), Oct. 27, 1972, 86
Stat. 1316.)

AMENDMENTS

1972—Subsec. (a). Pub. L. 92-595 extended the function
of small business investment companies to provide a
source of equity capital to unincorporated business
concerns.

1967—Subsec. (c¢). Pub. L. 90-104 repealed subsec. (c)
which authorized purchase of stock of investment com-
panies by small-business concerns in an amount equal
to 5 per centum of capital provided.

1961—Subsec. (d). Pub. L. 87-341 added subsec. (d).

1960—Subsec. (a). Pub. L. 86-502 struck out ‘‘primary”’
before ‘‘function’, and substituted ‘‘a source of equity
capital for incorporated small-business concerns, in
such manner and under such terms as the small busi-
ness investment company may fix in accordance with
the regulations of the Administration’ for ‘‘a source of
needed equity capital for small-business concerns in
the manner and subject to the conditions described in
this section”.

Subsec. (b). Pub. L. 86-502 redesignated subsec. (c) as
(b), and repealed former subsec. (b) which required cap-
ital to be secured only through the purchase of deben-
ture bonds.

Subsecs. (¢), (d). Pub. L. 86-502 redesignated subsec.
(@) as (¢), and substituted ‘‘such concern shall have the
right, exercisable in whole or in such part as such con-
cern may elect, to become a stockholder-proprietor by
investing in the capital stock of the company 5 per cen-
tum” for ‘‘such concern shall be required to become a
stockholder-proprietor of the company by investing in
the capital stock of the company, in an amount equal
to not less than 2 percent nor more than 5 percent’.
Former subsec. (c) redesignated (b).

EFFECTIVE DATE OF 1967 AMENDMENT
Amendment by Pub. L. 90-104 effective 90 days after
Oct. 11, 1967, see section 211 of Pub. L. 90-104, set out as
a note under section 681 of this title.
§685. Long-term loans to small-business concerns
(a) Authorization

Each company is authorized to make loans, in
the manner and subject to the conditions de-
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scribed in this section, to incorporated and un-
incorporated small-business concerns in order to
provide such concerns with funds needed for
sound financing, growth, modernization, and ex-
pansion.

(b) Direct loans; loans on participation basis

Loans made under this section may be made
directly or in cooperation with other lenders, in-
corporated or unincorporated, through agree-
ments to participate on an immediate or de-
ferred basis.

(c) Maximum rate of interest

The maximum rate of interest for the compa-
ny’s share of any loan made under this section
shall be determined by the Administration: Pro-
vided, That the Administration also shall permit
those companies which have issued debentures
pursuant to this chapter to charge a maximum
rate of interest based upon the coupon rate of
interest on the outstanding debentures, deter-
mined on an annual basis, plus such other ex-
penses of the company as may be approved by
the Administration.

(d) Maturity

Any loan made under this section shall have a
maturity not exceeding twenty years.

(e) Soundness of loan; security

Any loan made under this section shall be of
such sound value, or so secured, as reasonably to
assure repayment.

(f) Extension or renewal

Any company which has made a loan to a
small-business concern under this section is au-
thorized to extend the maturity of or renew such
loan for additional periods, not exceeding ten
years, if the company finds that such extension
or renewal will aid in the orderly liquidation of
such loan.

(Pub. L. 85-699, title III, §305, Aug. 21, 1958, 72
Stat. 693; Pub. L. 87-341, §6, Oct. 3, 1961, 75 Stat.
753; Pub. L. 94-305, title I, §105, June 4, 1976, 90
Stat. 666; Pub. L. 102-366, title IV, §411, Sept. 4,
1992, 106 Stat. 1018.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’’, referred to in sub-
sec. (c), see References in Text note set out under sec-
tion 661 of this title.

AMENDMENTS

1992—Subsec. (c¢). Pub. L. 102-366 inserted before pe-
riod at end ‘‘: Provided, That the Administration also
shall permit those companies which have issued deben-
tures pursuant to this chapter to charge a maximum
rate of interest based upon the coupon rate of interest
on the outstanding debentures, determined on an an-
nual basis, plus such other expenses of the company as
may be approved by the Administration”.

1976—Subsec. (b). Pub. L. 94-305 struck out provision
that in agreements to participate in loans on a deferred
basis, the participation by the company shall not be in
excess of 90 percentum of the balance of the loan out-
standing at the time of disbursement.

1961—Subsec. (b). Pub. L. 87-341 substituted ‘‘other
lenders, incorporated or unincorporated’ for ‘other
lending institutions’.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
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otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

§686. Aggregate limitations on amount of assist-
ance to any single enterprise

(a) Percentage limitation of private capital

If any small business investment company has
obtained financing from the Administration and
such financing remains outstanding, the aggre-
gate amount of obligations and securities ac-
quired and for which commitments may be is-
sued by such company under the provisions of
this subchapter for any single enterprise shall
not exceed 20 per centum of the private capital
of such company, without the approval of the
Administration.

(b) Repealed. Pub. L. 92-595, §2(f), Oct. 27, 1972,
86 Stat. 1316

(¢) Application of provisions to commitments in-
curred prior to effective date of section

With respect to obligations or securities ac-
quired prior to the effective date of the Small
Business Investment Act Amendments of 1967,
and with respect to legally binding commit-
ments issued prior to such date, the provisions
of this section as in effect immediately prior to
such effective date shall continue to apply.

(Pub. L. 85-699, title III, §306, Aug. 21, 1958, 72
Stat. 694; Pub. L. 87-341, §7(a), Oct. 3, 1961, 75
Stat. 763; Pub. L. 88-273, §4, Feb. 28, 1964, 78 Stat.
146; Pub. L. 90-104, title II, §207, Oct. 11, 1967, 81
Stat. 271; Pub. L. 92-595, §2(f), Oct. 27, 1972, 86
Stat. 1316; Pub. L. 102-366, title IV, §408(a), Sept.
4, 1992, 106 Stat. 1016.)

REFERENCES IN TEXT

For effective date of the Small Business Investment
Act Amendments of 1967, referred to in subsec. (c), see
Effective Date of 1967 Amendment note set out under
section 681 of this title.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-366 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: “Without the approval of the Administration, the
aggregate amount of obligations and securities ac-
quired and for which commitments may be issued by
any small business investment company under the pro-
visions of this chapter for any single enterprise shall
not exceed 20 percent of the combined private paid-in
capital and paid-in surplus of such company.”’

1972—Subsec. (a). Pub. L. 92-595, §2(f)(1), substituted
‘“‘combined private paid-in capital’ for ‘‘combined paid-
in capital”.

Subsec. (b). Pub. L. 92-595, §2(f)(2), repealed subsec.
(b) which enumerated the items making up the com-
bined paid-in capital and paid-in surplus of companies
licensed prior to January 1, 1968.

1967—Subsec. (a). Pub. L. 90-104 substituted ‘‘paid-in
capital and paid-in surplus of such company’’ for ‘‘cap-
ital and surplus of such small business investment com-
pany authorized by this chapter’.

Subsecs. (b), (¢). Pub. L. 90-104 added subsecs. (b) and

(c).
1964—Pub. L. 88-273 struck out the $500,000 limitation
on amount of assistance to any single enterprise.
1961—Pub. L. 87-341 inserted ‘‘or (2) $500,000, which-
ever is the lesser’.

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-104 effective Jan. 1, 1968,
see section 211 of Pub. L. 90-104, set out as a note under
section 681 of this title.
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EFFECTIVE DATE OF 1961 AMENDMENT

Section 7(b) of Pub. L. 87-341 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply only with respect to obligations and
securities acquired by a small business investment
company on or after the date of the enactment of this
Act [Oct. 3, 1961]; except that such amendment shall
not apply with respect to any obligations or securities
so acquired pursuant to a commitment issued before
such date.”

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

§ 687. Operation and regulation of companies

(a) Cooperation with banks and other financial
institutions

Wherever practicable the operations of a small
business investment company, including the
generation of business, may be undertaken in
cooperation with banks or other investors or
lenders, incorporated or unincorporated, and
any servicing or initial investigation required
for loans or acquisitions of securities by the
company under the provisions of this chapter
may be handled through such banks or other in-
vestors or lenders on a fee basis. Any small busi-
ness investment company may receive fees for
services rendered to such banks and other inves-
tors and lenders.

(b) Use of advisory services; depository or fiscal
agents; investment of funds

Each small business investment company may
make use, wherever practicable, of the advisory
services of the Federal Reserve System and of
the Department of Commerce which are avail-
able for and useful to industrial and commercial
businesses, and may provide consulting and ad-
visory services on a fee basis and have on its
staff persons competent to provide such serv-
ices. Any Federal Reserve bank is authorized to
act as a depository or fiscal agent for any com-
pany operating under provisions of this chapter.
Any such company that is licensed before Octo-
ber 1, 2004 and has outstanding financings is au-
thorized to invest funds not needed for its oper-
ations—

(1) in direct obligations of, or obligations
guaranteed as to principal and interest by, the
United States;

(2) in certificates of deposit or other ac-
counts of federally insured banks or other fed-
erally insured depository institutions, if the
certificates or other accounts mature or are
otherwise fully available not more than 1 year
after the date of the investment; or

(3) in mutual funds, securities, or other in-
struments that consist of, or represent pooled
assets of, investments described in paragraphs
(1) or (2).

(c¢) Rules and regulations

The Administration is authorized to prescribe
regulations governing the operations of small
business investment companies, and to carry
out the provisions of this chapter, in accordance
with the purposes of this chapter.
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(d) Forfeiture of rights, privileges, and fran-
chises; jurisdiction

Should any small business investment com-
pany violate or fail to comply with any of the
provisions of this chapter or of regulations pre-
scribed hereunder, all of its rights, privileges,
and franchises derived therefrom may thereby
be forfeited. Before any such company shall be
declared dissolved, or its rights, privileges, and
franchises forfeited, any noncompliance with or
violation of this chapter shall be determined and
adjudged by a court of the United States of com-
petent jurisdiction in a suit brought for that
purpose in the district, territory, or other place
subject to the jurisdiction of the United States,
in which the principal office of such company is
located. Any such suit shall be brought by the
United States at the instance of the Administra-
tion or the Attorney General.
(e) Liability of United States

Except as expressly provided otherwise in this
chapter, nothing in this chapter or in any other
provision of law shall be deemed to impose any
liability on the United States with respect to
any obligation entered into, or stocks issued, or
commitments made, by any company operating
under the provisions of this chapter.

(f) Performance of functions, powers, and duties
by Administration and Administrator

In the performance of, and with respect to the
functions, powers, and duties vested by this
chapter, the Administrator and the Administra-
tion shall (in addition to any authority other-
wise vested by this chapter) have the functions,
powers, and duties set forth in the Small Busi-
ness Act [156 U.S.C. 631 et seq.], and the provi-
sions of sections 13 and 16 of that Act [15 U.S.C.
642, 645], insofar as applicable, are extended to
the functions of the Administrator and the Ad-
ministration under this chapter.

(g) Annual report on Small Business Investment
activities

(1) The Administration shall include in its an-
nual report, made pursuant to section 10(a) of
the Small Business Act [15 U.S.C. 639(a)], a full
and detailed account of its operations under this
chapter. Such report shall set forth the amount
of losses sustained by the Government as a re-
sult of such operations during the preceding fis-
cal year, together with an estimate of the total
losses which the Government can reasonably ex-
pect to incur as a result of such operations dur-
ing the then current fiscal year.

(2) In its annual report for the year ending De-
cember 31, 1967, and in each succeeding annual
report made pursuant to section 10(a) of the
Small Business Act [15 U.S.C. 639(a)], the Ad-
ministration shall include full and detailed ac-
counts relative to the following matters:

(A) The Administration’s recommendations
with respect to the feasibility and organiza-
tion of a small business capital bank to en-
courage private financing of small business in-
vestment companies to replace Government fi-
nancing of such companies.

(B) The Administration’s plans to insure the
provision of small business investment com-
pany financing to all areas of the country and
to all eligible small business concerns includ-
ing steps taken to accomplish same.
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(C) Steps taken by the Administration to
maximize recoupment of Government funds in-
cident to the inauguration and administration
of the small business investment company
program and to insure compliance with statu-
tory and regulatory standards relating there-
to.

(D) An accounting by the Office of Manage-
ment and Budget with respect to Federal ex-
penditures to business by executive agencies,
specifying the proportion of said expenditures
going to business concerns falling above and
below small business size standards applicable
to small business investment companies.

(E) An accounting by the Treasury Depart-
ment with respect to tax revenues accruing to
the Government from business concerns, in-
corporated and unincorporated, specifying the
source of such revenues by concerns falling
above and below the small business size stand-
ards applicable to small business investment
companies.

(F) An accounting by the Treasury Depart-
ment with respect to both tax losses and in-
creased tax revenues related to small business
investment company financing of both individ-
ual and corporate business taxpayers.

(G) Recommendations of the Treasury De-
partment with respect to additional tax incen-
tives to improve and facilitate the operations
of small business investment companies and to
encourage the use of their financing facilities
by eligible small business concerns.

(H) A report from the Securities and Ex-
change Commission enumerating actions
undertaken by that agency to simplify and
minimize the regulatory requirements govern-
ing small business investment companies
under the Federal securities laws and to elimi-
nate overlapping regulation and jurisdiction
as between the Securities and Exchange Com-
mission, the Administration, and other agen-
cies of the executive branch.

(I) A report from the Securities and Ex-
change Commission with respect to actions
taken to facilitate and stabilize the access of
small business concerns to the securities mar-
kets.

(J) Actions undertaken by the Securities and
Exchange Commission to simplify compliance
by small business investment companies with
the requirements of the Investment Company
Act of 1940 [15 U.S.C. 80a-1 et seq.] and to fa-
cilitate the election to be taxed as regulated
investment companies pursuant to section 851
of title 26.

(3) In its annual report for the year ending on
December 31, 1993, and in each succeeding an-
nual report made pursuant to section 10(a) of the
Small Business Act [156 U.S.C. 639(a)], the Ad-
ministration shall include a full and detailed de-
scription or account relating to—

(A) the number of small business investment
companies the Administration licensed, the
number of licensees that have been placed in
liquidation, and the number of licensees that
have surrendered their licenses in the previous
year, identifying the amount of government
leverage each has received and the type of le-
verage instruments each has used;

(B) the amount of government leverage that
each licensee received in the previous year and
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the types of leverage instruments each 1li-
censee used;

(C) for each type of financing instrument,
the sizes, geographic locations, and other
characteristics of the small business invest-
ment companies using them, including the ex-
tent to which the investment companies have
used the leverage from each instrument to
make small business loans, equity invest-
ments, or both; and

(D) the frequency with which each type of
investment instrument has been used in the
current year and a comparison of the current
year with previous years.

(h) Certifications of eligibility
(1) Certification by small business concern

Prior to receiving financial assistance from
a company licensed pursuant to section 681 of
this title, a small business concern shall cer-
tify in writing that it meets the eligibility re-
quirements of the Small Business Investment
Company Program or the Specialized Small
Business Investment Company Program, as
applicable.

(2) Certification by company

Prior to providing financial assistance to a
small business concern under this chapter, a
company licensed pursuant to section 681 of
this title shall certify in writing that it has
reviewed the application for assistance of the
small business concern and that all docu-
mentation and other information supports the
eligibility of the applicant.

(3) Retention of certifications

Certificates made pursuant to paragraphs (1)
and (2) shall be retained by the company li-
censed pursuant to section 681 of this title for
the duration of the financial assistance.

(i) Interest rates

(1) The purpose of this subsection is to facili-
tate the orderly and necessary flow of long-term
loans and equity funds from small business in-
vestment companies to small business concerns.

(2) In the case of a business loan, the small
business investment company making such loan
may charge interest on such loan at a rate
which does not exceed the maximum rate pre-
scribed by regulation by the Administration for
loans made by any licensee (determined without
regard to any State rate incorporated by such
regulation). In this paragraph, the term ‘‘inter-
est” includes only the maximum mandatory
sum, expressed in dollars or as a percentage
rate, that is payable with respect to the business
loan amount received by the small business con-
cern, and does not include the value, if any, of
contingent obligations, including warrants, roy-
alty, or conversion rights, granting the small
business investment company an ownership in-
terest in the equity or increased future revenue
of the small business concern receiving the busi-
ness loan.

(3) A State law or constitutional provision
shall be preempted for purposes of paragraph (2)
with respect to any loan if such loan is made be-
fore the date, on or after April 1, 1980, on which
such State adopts a law or certifies that the vot-
ers of such State have voted in favor of any pro-
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vision, constitutional or otherwise, which states
explicitly and by its terms that such State does
not want the provisions of this subsection to
apply with respect to loans made in such State,
except that such State law or constitutional or
other provision shall be preempted in the case of
a loan made, on or after the date on which such
law is adopted or such certification is made,
pursuant to a commitment to make such loan
which was entered into on or after April 1, 1980,
and prior to the date on which such law is adopt-
ed or such certification is made.

(4)(A) If the maximum rate of interest author-
ized under paragraph (2) on any loan made by a
small business investment company exceeds the
rate which would be authorized by applicable
State law if such State law were not preempted
for purposes of this subsection, the charging of
interest at any rate in excess of the rate author-
ized by paragraph (2) shall be deemed a forfeit-
ure of the greater of (i) all interest which the
loan carries with it, or (ii) all interest which has
been agreed to be paid thereon.

(B) In the case of any loan with respect to
which there is a forfeiture of interest under sub-
paragraph (A), the person who paid the interest
may recover from a small business investment
company making such loan an amount equal to
twice the amount of the interest paid on such
loan. Such interest may be recovered in a civil
action commenced in a court of appropriate ju-
risdiction not later than two years after the
most recent payment of interest.

(Pub. L. 85699, title III, §308, Aug. 21, 1958, 72
Stat. 694; Pub. L. 87-341, §§8, 11(c)(d), Oct. 3, 1961,
75 Stat. 7563, 756; Pub. L. 88-273, §5, Feb. 28, 1964,
78 Stat. 147; Pub. L. 89-779, §3, Nov. 6, 1966, 80
Stat. 1359; Pub. L. 90-104, title II, §210, Oct. 11,
1967, 81 Stat. 271; 1970 Reorg. Plan No. 2, §102, eff.
July 1, 1970, 35 F.R. 7959, 84 Stat. 2085; Pub. L.
93-501, title II, §204, Oct. 29, 1974, 88 Stat. 1559;
Pub. L. 95-507, title I, §102, Oct. 24, 1978, 92 Stat.
1757; Pub. L. 96-104, title I, §104, Nov. 5, 1979, 93
Stat. 790; Pub. L. 96-161, title II, §204, Dec. 28,
1979, 93 Stat. 1236; Pub. L. 96-221, title V, §§524,
529, Mar. 31, 1980, 94 Stat. 166, 168; Pub. L. 99-226,
§1, Dec. 28, 1985, 99 Stat. 1744; Pub. L. 99-514, §2,
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 102-366, title
IV, §§408(c), 417(a), Sept. 4, 1992, 106 Stat. 1016,
1019; Pub. L. 103-403, title II, §214, Oct. 22, 1994,
108 Stat. 4184; Pub. L. 104-208, div. D, title II,
§208(e), (h)(1)(B), Sept. 30, 1996, 110 Stat. 3009-745,
3009-747; Pub. L. 106-9, §2(a), Apr. 5, 1999, 113
Stat. 17; Pub. L. 108-447, div. K, title II, §202,
Dec. 8, 2004, 118 Stat. 3465.)

REFERENCES IN TEXT

For definition of ‘‘this chapter”, referred to in sub-
secs. (a) to (h), see References in Text note set out
under section 661 of this title.

The Small Business Act, referred to in subsec. (f), is
Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72 Stat. 384,
which is classified generally to chapter 14A (§631 et
seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 631 of this title and Tables.

The Investment Company Act of 1940, referred to in
subsec. (g)(2)(J), is title I of act Aug. 22, 1940, ch. 686, 54
Stat. 789, as amended, which is classified generally to
subchapter I (§80a-1 et seq.) of chapter 2D of this title.
For complete classification of this Act to the Code, see
section 80a-51 of this title and Tables.
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CODIFICATION

Section 204 of Pub. L. 96-161, cited as a credit to this
section, was repealed by section 529 of Pub. L. 96-221 ef-
fective at the close of Mar. 31, 1980. The amendment of
this section by that repealed provision, described in the
1979 Amendment note set out under this section, shall
continue to apply to any loan made, any deposit made,
or any obligation issued in any State during any period
when the amendment was in effect in such State.

Section 104 of Pub. L. 96-104, cited as a credit to this
section, was repealed by section 212 of Pub. L. 96-161,
effective at the close of Dec. 27, 1979. The amendment
of this section by that repealed provision, described in
the 1979 Amendment note set out under this section,
shall continue in effect for limited purposes pursuant
to section 212 of Pub. L. 96-161. See Saving Provisions
note, describing the provisions of section 212 of Pub. L.
96-161, set out under section 85 of Title 12, Banks and
Banking.

Section 204 of Pub. L. 93-501, cited as a credit to this
section, was repealed by Pub. L. 96-104, §1, Nov. 5, 1979,
93 Stat. 789. The amendment of this section by that re-
pealed provision, described in the 1974 Amendment
note, shall continue in effect for limited purposes pur-
suant to section 1 of Pub. L. 96-104. See Savings Provi-
sions note, describing the provisions of section 1 of
Pub. L. 96-104, set out under section 85 of Title 12,
Banks and Banking.

AMENDMENTS

2004—Subsec. (b). Pub. L. 108-447, which directed the
amendment of section 308(b) of the Small Business In-
vestment Act by substituting ‘“Any such company that
is licensed before October 1, 2004 and has outstanding fi-
nancings is authorized to invest funds not needed for
its operations—’ and pars. (1) to (3) for last sentence,
was executed to this section, which is section 308 of the
Small Business Investment Act of 1958, to reflect the
probable intent of Congress. Prior to amendment, last
sentence read as follows: ‘‘Such companies with out-
standing financings are authorized to invest funds not
reasonably needed for their operations in direct obliga-
tions of, or obligations guaranteed as to principal and
interest by, the United States, or in certificates of de-
posit maturing within one year or less, issued by any
institution the accounts of which are insured by the
Federal Deposit Insurance Corporation or the Federal
Savings and Loan Insurance Corporation, or in savings
accounts of such institutions.”

1999—Subsec. (1)(2). Pub. L. 106-9 inserted at end: “In
this paragraph, the term ‘interest’ includes only the
maximum mandatory sum, expressed in dollars or as a
percentage rate, that is payable with respect to the
business loan amount received by the small business
concern, and does not include the value, if any, of con-
tingent obligations, including warrants, royalty, or
conversion rights, granting the small business invest-
ment company an ownership interest in the equity or
increased future revenue of the small business concern
receiving the business loan.”

1996—Subsec. (e). Pub. L. 104-208, §208(e), substituted
“Except as expressly provided otherwise in this chap-
ter, nothing”’ for ‘“Nothing’’.

Subsec. (h). Pub. L. 104-208, §208(h)(1)(B), substituted
‘“‘section 681 of this title” for ‘‘subsection (c¢) or (d) of
section 681 of this title” in pars. (1) to (3).

1994—Subsec. (h). Pub. L. 103-403 added subsec. (h).

1992—Subsec. (b). Pub. L. 102-366, §408(c), inserted
“with outstanding financings’ after ‘‘Such companies’
in third sentence.

Subsec. (g)(3). Pub. L. 102-366, §417(a), added par. (3).

1986—Subsec. (2)(2)(J). Pub. L. 99-514 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

1985—Subsec. (i)(2). Pub. L. 99-226, §1(a), substituted
‘“‘the maximum rate prescribed by regulation by the
Administration for loans made by any licensee (deter-
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mined without regard to any State rate incorporated
by such regulation).” for ‘‘the lowest of the rates de-
scribed in subparagraphs (A), (B), and (C)” and struck
out subpars. (A), (B), and (C) which described the rates.

Subsec. (1)(3). Pub. L. 99-226, §1(b), substituted ‘‘para-
graph (2)” for ‘‘paragraph (2)(B)”.

1980—Subsec. (h). Pub. L. 96-221, §529, repealed Pub.
L. 96-104 and title II of Pub. L. 96-161, resulting in the
striking out of subsec. (h) which related to the limita-
tion on interest rates, overcharges, forfeitures, and the
recovery of interest payments. See subsec. (i) of this
section for successor provisions. See also Codification
and 1979 Amendment notes under this section.

Subsec. (i). Pub. L. 96-221, §524, added subsec. (i).

1979—Subsec. (h). Pub. L. 96-161 reenacted subsec. (h)
[as added by Pub. L. 96-104] with three substitutions of
dates: in par. (3)(A) ‘“‘in the case of a State statute,
July 1, 1980’ was substituted for ‘‘July 1, 1981, in par.
(3)(B) ‘‘December 28, 1979 was substituted for ‘‘Novem-
ber 5, 1979”°, and in par. (3)(C) ‘‘December 28, 1979 was
substituted for ‘“‘November 5, 1979,

Pub. L. 96-104 added subsec. (h). A prior subsec. (h),
also relating to limitation on interest rates, over-
charges, forfeitures, and the recovery of interest pay-
ments, was repealed by section 1 of Pub. L. 96-104.

1978—Subsec. (b). Pub. L. 95-507 inserted provisions
authorizing small business investment companies to in-
vest funds not reasonably needed for their operations in
certificates of deposit maturing within one year or less
issued by particular insured institutions and savings
accounts of institutions insured by the Federal Deposit
Insurance Corporation.

1974—Subsec. (h). Pub. L. 93-501 added subsec. (h).

1967—Subsec. (g). Pub. L. 90-104 designated existing
provisions as par. (1) and added par. (2).

1966—Subsec. (¢). Pub. L. 89-779, §3(1), struck out pro-
visions subjecting each small business investment com-
pany to examinations by examiners approved by the
Administration and requiring the submission of reports
by the companies. See section 687b(b) of this title.

Subsecs. (f), (g). Pub. L. 89-799, §3(2), added subsecs.
(f) and (g).

1964—Subsec. (b). Pub. L. 88-273 authorized invest-
ment of funds in insured savings accounts (up to the
amount of insurance) in institutions insured by the
Federal Savings and Loan Insurance Corporation.

1961—Subsec. (a). Pub. L. 87-341, §8, substituted ‘‘in-
vestors or lenders’ for ‘‘financial institutions’ wher-
ever appearing, and provided that these investors or
lenders can be either incorporated or unincorporated.

Subsec. (b). Pub. L. 87-341, §11(c), substituted ‘‘oper-
ating under the provisions of this chapter” for ‘“‘orga-
nized under this chapter”.

Subsec. (e). Pub. L. 87-341, §11(d), redesignated sub-
sec. (g) as (e), substituted ‘‘operating under the provi-
sions of this chapter’” for ‘‘organized under this chap-
ter”, and repealed former subsec. (e) which related to
obtaining restraining orders against violators of this
chapter.

Subsec. (f). Pub. L. 87-341, §11(d), repealed subsec. (f)
which permitted small business investment companies
to extend their corporate existence for a term of not
more than 30 years. See subsec. (a) of section 681 of this
title.

Subsec. (g). Pub. L. 87-341, §11(d), redesignated sub-
sec. (g) as (e).

EFFECTIVE DATE OF 1985 AMENDMENT

Section 2 of Pub. L. 99-226 provided that: ‘““This Act
[amending this section] shall apply to maximum inter-
est rates prescribed by the Administration on or after
April 1, 1980.”

EFFECTIVE DATE OF 1980 AMENDMENT

Section 529 of Pub. L. 96-221 provided that the amend-
ment made by that section is effective at the close of
Mar. 31, 1980.

EFFECTIVE DATE OF 1979 AMENDMENTS

Section 207 of Pub. L. 96-161, which provided that
amendment by Pub. L. 96-161 was applicable to loans
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made in any State during the period beginning on Dec.
28, 1979, and ending on the earliest of (1) in the case of
a State statute, July 1, 1980; (2) the date, after Dec. 28,
1979, on which such State adopts a law stating in sub-
stance that such State does not want the amendment
of this section made by Pub. L. 96-161 to apply with re-
spect to loans made in such State; or (3) the date on
which such State certifies that the voters of such
State, after Dec. 28, 1979, have voted in favor of, or to
retain, any law, provision of the constitution of such
State, or amendment to the constitution of such State
which prohibits the charging of interest at the rates
provided in the amendment of this section by Pub. L.
96-161, was repealed by Pub. L. 96-221, title V, §529, Mar.
31, 1980, 94 Stat. 168.

Section 107 of Pub. L. 96-104, which provided that
amendment by Pub. L. 96-104 was applicable to loans
made by any State during the period beginning on Nov.
5, 1979, and ending on the earlier of July 1, 1981, or the
date after Nov. 5, 1979, on which such State adopts a
law stating in substance that such State does not want
the amendment of this section to apply with respect to
loans made in such State, or the date on which such
State certifies that the voters of such State have voted
in favor of, or to retain, any law, provision of the con-
stitution of such State, or amendment of the constitu-
tion of such State, which prohibits the charging of in-
terest at the rates provided in the amendment of this
section, was repealed by Pub. L. 96-161, title II, §212,
Dec. 28, 1979, 93 Stat. 1239.

EFFECTIVE DATE OF 1974 AMENDMENT

Section 206 of Pub. L. 93-501, which provided that
amendment by Pub. L. 93-501 was applicable to loans
made in any state after Oct. 29, 1974, but prior to the
earlier of July 1, 1977 or the date of enactment by the
state of a law prohibiting the charging of interest at
the rates provided in the amendment of this section,
was repealed by Pub. L. 96-104, §1, Nov. 5, 1979, 93 Stat.
789.

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-104 effective 90 days after
Oct. 11, 1967, see section 211 of Pub. L. 90-104, set out as
a note under section 681 of this title.

SAVINGS PROVISION

Section 529 of Pub. L. 96-221 provided in part that,
notwithstanding the repeal of Pub. L. 96-104 and title I
of Pub. L. 96-161, the provisions of subsec. (h) of this
section [which had been added to this section by those
repealed laws] shall continue to apply to any loan
made, any deposit made, or any obligation issued to
any State during any period when those provisions
were in effect in such State.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

TRANSFER OF FUNCTIONS

Bureau of the Budget designated as Office of Manage-
ment and Budget and Offices of Director, Deputy Direc-
tor, and Assistant Directors of Bureau of the Budget
designated Director, Deputy Director, and Assistant
Directors of Office of Management and Budget, respec-
tively. Records, property, personnel, and funds of Bu-
reau of the Budget transferred to Office of Management
and Budget. See Part I of Reorganization Plan 2 of 1970,
set out in the Appendix to Title 5, Government Organi-
zation and Employees.

CHOICE OF HIGHEST APPLICABLE INTEREST RATE

In any case in which one or more provisions of, or
amendments made by, title V of Pub. L. 96-221, section
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1735f-7a of Title 12, Banks and Banking, or any other
provisions of law, including section 85 of Title 12, apply
with respect to the same loan, mortgage, credit sale, or
advance, such loan, mortgage, credit sale, or advance
may be made at the highest applicable rate, see section
528 of Pub. L. 96-221, set out as a note under section
1735f-Ta of Title 12.

STATES HAVING CONSTITUTIONAL PROVISIONS
REGARDING MAXIMUM INTEREST RATES

Section 213 of Pub. L. 96-161 provided that the provi-
sions of title II of Pub. L. 96-161, which amended this
section and repealed provisions which had formerly
amended this section, to continue to apply until July
1, 1981, in the case of any State having a constitutional
provision regarding maximum interest rates.

DEFINITION OF ‘‘STATE’’

For purposes of subsec. (i) of this section, the term
‘“State” to include the several States, the Common-
wealth of Puerto Rico, the District of Columbia, Guam,
the Trust Territories of the Pacific Islands, the North-
ern Mariana Islands, and the Virgin Islands, see section
527 of Pub. L. 96-221, set out as a note under section
1735f-7a of Title 12, Banks and Banking.

§687a. Revocation and suspension of licenses;
cease and desist orders

(a) Grounds for suspension or revocation

A license may be revoked or suspended by the
Administration—

(1) for false statements knowingly made in
any written statement required under this
subchapter, or under any regulation issued
under this subchapter by the Administration;

(2) if any written statement required under
this subchapter, or under any regulation is-
sued under this subchapter by the Adminis-
trator, fails to state a material fact necessary
in order to make the statement not mislead-
ing in the light of the circumstances under
which the statement was made;

(3) for willful or repeated violation of, or
willful or repeated failure to observe, any pro-
vision of this chapter;

(4) for willful or repeated violation of, or
willful or repeated failure to observe, any rule
or regulation of the Administration author-
ized by this chapter; or

(5) for violation of, or failure to observe, any
cease and desist order issued by the Adminis-
tration under this section.

(b) Grounds for cease and desist order

Where a licensee or any other person has not
complied with any provision of this chapter, or
of any regulation issued pursuant thereto by the
Administration, or is engaging or is about to en-
gage in any acts or practices which constitute or
will constitute a violation of such chapter or
regulation, the Administration may order such
licensee or other person to cease and desist from
such action or failure to act. The Administra-
tion may further order such licensee or other
person to take such action or to refrain from
such action as the Administration deems nec-
essary to insure compliance with this chapter
and the regulations. The Administration may
also suspend the license of a licensee, against
whom an order has been issued, until such li-
censee complies with such order.

(¢) Order to show cause; contents; hearing; issu-
ance and service

Before revoking or suspending a license pursu-
ant to subsection (a) of this section, or issuing
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a cease and desist order pursuant to subsection
(b) of this section, the Administration shall
serve upon the licensee and any other person in-
volved an order to show cause why an order re-
voking or suspending the license or a cease and
desist order should not be issued. Any such order
to show cause shall contain a statement of the
matters of fact and law asserted by the Adminis-
tration and the legal authority and jurisdiction
under which a hearing is to be held, and shall set
forth that a hearing will be held before the Ad-
ministration at a time and place stated in the
order. If after hearing, or a waiver thereof, the
Administration determines on the record that
an order revoking or suspending the license or a
cease and desist order should issue, it shall
promptly issue such order, which shall include a
statement of the findings of the Administration
and the grounds and reasons therefor and specify
the effective date of the order, and shall cause
the order to be served on the licensee and any
other person involved.

(d) Subpena of person, and books, papers and

documents; fees and mileage; enforcement

The Administration may require by subpena
the attendance and testimony of witnesses and
the production of all books, papers, and docu-
ments relating to the hearing from any place in
the United States. Witnesses summoned before
the Administration shall be paid by the party at
whose instance they were called the same fees
and mileage that are paid witnesses in the
courts of the United States. In case of disobe-
dience to a subpena, the Administration, or any
party to a proceeding before the Administration,
may invoke the aid of any court of the United
States in requiring the attendance and testi-
mony of witnesses and the production of books,
papers, and documents.

(e) Petition to modify or set aside order; filing,
time and place, Administration to submit
record; action of court; review

An order issued by the Administration under
this section shall be final and conclusive unless
within thirty days after the service thereof the
licensee, or other person against whom an order
is issued, appeals to the United States court of
appeals for the circuit in which such licensee
has its principal place of business by filing with
the clerk of such court a petition praying that
the Administration’s order be set aside or modi-
fied in the manner stated in the petition. After
the expiration of such thirty days, a petition
may be filed only by leave of court on a showing
of reasonable grounds for failure to file the peti-
tion theretofore. The clerk of the court shall im-
mediately cause a copy of the petition to be de-
livered to the Administration, and the Adminis-
tration shall thereupon certify and file in the
court a transcript of the record upon which the
order complained of was entered. If before such
record is filed the Administration amends or
sets aside its order, in whole or in part, the peti-
tioner may amend the petition within such time
as the court may determine, on notice to the
Administration. The filing of a petition for re-
view shall not of itself stay or suspend the oper-
ation of the order of the Administration, but the
court of appeals in its discretion may restrain or
suspend, in whole or in part, the operation of the
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order pending the final hearing and determina-
tion of the petition. The court may affirm, mod-
ify, or set aside the order of the Administration.
If the court determines that the just and proper
disposition of the case requires the taking of ad-
ditional evidence, the court shall order the Ad-
ministration to reopen the hearing for the tak-
ing of such evidence, in such manner and upon
such terms and conditions as the court may
deem proper. The Administration may modify
its findings as to the facts, or make new find-
ings, by reason of the additional evidence so
taken, and it shall file its modified or new find-
ings and the amendments, if any, of its order,
with the record of such additional evidence. No
objection to an order of the Administration
shall be considered by the court unless such ob-
jection was urged before the Administration or,
if it was not so urged, unless there were reason-
able grounds for failure to do so. The judgment
and decree of the court affirming, modifying, or
setting aside any such order of the Administra-
tion shall be subject only to review by the Su-
preme Court of the United States upon certifi-
cation or certiorari as provided in section 1254 of
title 28.

(f) Enforcement of order

If any licensee or other person against which
or against whom an order is issued under this
section fails to obey the order, the Administra-
tion may apply to the United States court of ap-
peals, within the circuit where the licensee has
its principal place of business, for the enforce-
ment of the order, and shall file a transcript of
the record upon which the order complained of
was entered. Upon the filing of the application
the court shall cause notice thereof to be served
on the licensee or other person. The evidence to
be considered, the procedure to be followed, and
the jurisdiction of the court shall be the same as
is provided in subsection (e) of this section for
applications to set aside or modify orders.

(Pub. L. 85-699, title III, §309, as added Pub. L.
87-341, §9, Oct. 3, 1961, 75 Stat. 7563; amended Pub.
L. 89-779, §4, Nov. 6, 1966, 80 Stat. 1359; Pub. L.
98-620, title IV, §402(15)(A), (B), Nov. 8, 1984, 98
Stat. 3358.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
secs. (a)(3), (4) and (b), see References in Text note set
out under section 661 of this title.

AMENDMENTS

1984—Subsec. (e). Pub. L. 98-620, §402(15)(A), struck
out provision that the proceedings in such cases in the
court of appeals had to be made a preferred cause and
had to be expedited in every way.

Subsec. (f). Pub. L. 98-620, §402(15)(B), struck out pro-
vision that the proceedings in such cases had to be
made a preferred cause and expedited in every way.

1966—Subsec. (a). Pub. L. 89-779, §4(b), inserted ref-
erence to revocation in introductory text preceding
par. (1), and, in pars. (1) and (2), deleted restriction
which limited the grounds for suspension or revocation
for false or misleading statements to the situation in
which such statements were made for the purpose of
obtaining a license.

Subsec. (b). Pub. L. 89-779, §4(c), expanded the Admin-
istration’s authority to issue cease and desist orders by
authorizing their issuance against individuals who have
not complied with provisions of this chapter and



§687b

against both licensees and individuals who have vio-
lated or are about to violate this chapter or regulations
issued pursuant thereto.

Subsec. (¢). Pub. L. 89-779, §4(d), inserted references
to persons involved other than the licensee and to the
revocation of licenses so as to conform the subsec. to
the expansion of the Administration’s authority to re-
voke licenses and to issue cease and desist orders to
persons other than licensees under subsecs. (a) and (b).

Subsec. (e). Pub. L. 89-779, §4(e), authorized the ap-
peal from an order issued by the Administration under
this section by other persons, besides the licensee,
against whom an order is issued.

Subsec. (f). Pub. 89-779, §4(f), provided that individ-
uals as well as licensees are to be affected by subsec.
®.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

§687b. Investigations and examinations; power
to subpena and take oaths and affirmations;
aid of courts; examiners; reports

(a) Investigation of violations

The Administration may make such investiga-
tions as it deems necessary to determine wheth-
er a licensee or any other person has engaged or
is about to engage in any acts or practices which
constitute or will constitute a violation of any
provision of this chapter, or of any rule or regu-
lation under this chapter, or of any order issued
under this chapter. The Administration shall
permit any person to file with it a statement in
writing, under oath or otherwise as the Adminis-
tration shall determine, as to all the facts and
circumstances concerning the matter to be in-
vestigated. For the purpose of any investigation,
the Administration is empowered to administer
oaths and affirmations, subpena witnesses, com-
pel their attendance, take evidence, and require
the production of any books, papers, and docu-
ments which are relevant to the inquiry. Such
attendance of witnesses and the production of
any such records may be required from any
place in the United States. In case of contumacy
by, or refusal to obey a subpena issued to, any
person, including a licensee, the Administration
may invoke the aid of any court of the United
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, and
documents; and such court may issue an order
requiring such person to appear before the Ad-
ministration, there to produce records, if so or-
dered, or to give testimony touching the matter
under investigation. Any failure to obey such
order of the court may be punished by such
court as a contempt thereof. All process in any
such case may be served in the judicial district
whereof such person is an inhabitant or wher-
ever he may be found.

(b) Examinations and reports

Each small business investment company
shall be subject to examinations made by direc-
tion of the Investment Division of the Adminis-
tration, which may be conducted with the as-
sistance of a private sector entity that has both

TITLE 15—COMMERCE AND TRADE

Page 806

the qualifications to conduct and expertise in
conducting such examinations, and the cost of
such examinations, including the compensation
of the examiners, may in the discretion of the
Administration be assessed against the company
examined and when so assessed shall be paid by
such company. Fees collected under this sub-
section shall be deposited in the account for sal-
aries and expenses of the Administration, and
are authorized to be appropriated solely to cover
the costs of examinations and other program
oversight activities. Every such company shall
make such reports to the Administration at
such times and in such form as the Administra-
tion may require; except that the Administra-
tion is authorized to exempt from making such
reports any such company which is registered
under the Investment Company Act of 1940 [15
U.S.C. 80a-1 et seq.] to the extent necessary to
avoid duplication in reporting requirements.

(¢c) Examinations of small business investment
companies

Each small business investment company
shall be examined at least every two years in
such detail so as to determine whether or not—

(1) it has engaged solely in lawful activities
and those contemplated by this subchapter;

(2) it has engaged in prohibited conflicts of
interest;

(3) it has acquired or exercised illegal con-
trol of an assisted small business;

(4) it has made investments in small busi-
nesses for not less than 1 year;

(5) it has invested more than 20 per centum
of its capital in any individual small business,
if such restriction is applicable;

(6) it has engaged in relending, foreign in-
vestments, or passive investments; or

(7) it has charged an interest rate in excess
of the maximum permitted by law:

Provided, That the Administration may waive
the examination (A) for up to one additional
year if, in its discretion, it determines such a
delay would be appropriate, based upon the
amount of debentures being issued by the com-
pany and its repayment record, the prior operat-
ing experience of the company, the contents and
results of the last examination and the manage-
ment expertise of the company, or (B) if it is a
company whose operations have been suspended
while the company is involved in litigation or is
in receivership.

(d) Valuations
(1) Frequency of valuations
(A) In general

Each licensee shall submit to the Adminis-
trator a written valuation of the loans and
investments of the licensee not less often
than semiannually or otherwise upon the re-
quest of the Administrator, except that any
licensee with no leverage outstanding shall
submit such valuations annually, unless the
Administrator determines otherwise.

(B) Material adverse changes
Not later than 30 days after the end of a
fiscal quarter of a licensee during which a

material adverse change in the aggregate
valuation of the loans and investments or
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operations of the licensee occurs, the li-
censee shall notify the Administrator in
writing of the nature and extent of that
change.

(C) Independent certification
(i) In general

Not less than once during each fiscal
year, each licensee shall submit to the Ad-
ministrator the financial statements of
the licensee, audited by an independent
certified public accountant approved by
the Administrator.

(ii) Audit requirements

Each audit conducted under clause (i)
shall include—

(I) a review of the procedures and docu-
mentation used by the licensee in pre-
paring the valuations required by this
section; and

(IT) a statement by the independent
certified public accountant that such
valuations were prepared in conformity
with the valuation criteria applicable to
the licensee established in accordance
with paragraph (2).

(2) Valuation criteria

Each valuation submitted under this sub-
section shall be prepared by the licensee in ac-
cordance with valuation criteria, which
shall—

(A) be established or approved by the Ad-
ministrator; and

(B) include appropriate safeguards to en-
sure that the noncash assets of a licensee are
not overvalued.

(Pub. L. 85-699, title III, §310, as added Pub. L.
87-341, §9, Oct. 3, 1961, 75 Stat. 7565; amended Pub.
L. 89-779, §5, Nov. 6, 1966, 80 Stat. 1360; Pub. L.
90-104, title II, §208, Oct. 11, 1967, 81 Stat. 271;
Pub. L. 100-590, title I, §104, Nov. 3, 1988, 102
Stat. 2992; Pub. L. 102-366, title IV, §§406(b),
407(a), 408(b), Sept. 4, 1992, 106 Stat. 1016; Pub. L.
104-208, div. D, title II, §208(f), (h)(1)(C), Sept. 30,
1996, 110 Stat. 3009-745, 3009-747; Pub. L. 105-135,
title II, §216, Dec. 2, 1997, 111 Stat. 2603; Pub. L.
106-554, §1(a)(9) [title IV, §406], Dec. 21, 2000, 114
Stat. 2763, 2763A-691.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
sec. (a), see References in Text note set out under sec-
tion 661 of this title.

The Investment Company Act of 1940, referred to in
subsec. (b), is title I of act Aug. 22, 1940, ch. 686, 54 Stat.
789, as amended, which is classified generally to sub-
chapter I (§80a-1 et seq.) of chapter 2D of this title. For
complete classification of this Act to the Code, see sec-
tion 80a-51 of this title and Tables.

AMENDMENTS

2000—Subsec. (c)(4). Pub. L. 106-554 substituted 1
year” for ‘‘five years’.

1997—Subsec. (b). Pub. L. 105-135 inserted after first
sentence ‘‘Fees collected under this subsection shall be
deposited in the account for salaries and expenses of
the Administration, and are authorized to be appro-
priated solely to cover the costs of examinations and
other program oversight activities.”

1996—Subsec. (b). Pub. L. 104-208, §208(f)(1), inserted
“which may be conducted with the assistance of a pri-
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vate sector entity that has both the qualifications to
conduct and expertise in conducting such examina-
tions,” after ‘“‘Investment Division of the Administra-
tion,” in first sentence.

Subsec. (c)(4). Pub. L. 104-208, §208(h)(1)(C), struck out
‘“not less than four years in the case of section 301(d) 1i-
censees and in all other cases,” after ‘‘small businesses
for”.

Subsec. (d). Pub. L. 104-208, §208(f)(2), inserted head-
ing and amended text of subsec. (d) generally. Prior to
amendment, text read as follows: ‘‘Each small business
investment company shall adopt written guidelines for
determination of the value of investments made by
such company. The board of directors of corporations
and the general partners of partnerships shall have the
sole responsibility for making a good faith determina-
tion of the fair market value of the investments made
by such company. Determinations shall be made and
reported to the Administration not less than semiannu-
ally or at more frequent intervals as the Administra-
tion determines appropriate: Provided, That any com-
pany which does not have outstanding financial assist-
ance under the provisions of this subchapter shall be
required to make such determinations and reports to
the Administration annually, unless the Administra-
tion, in its discretion, determines otherwise.”’

1992—Subsec. (b). Pub. L. 102-366, §407(a), substituted
“Investment Division of’ for ‘‘Administration by ex-
aminers selected or approved by’’.

Subsec. (¢)(5). Pub. L. 102-366, §408(b), inserted before
semicolon at end *‘, if such restriction is applicable’.

Subsec. (d). Pub. L. 102-366, §406(b), added subsec. (d).

1988—Subsec. (b). Pub. L. 100-590 struck out second
sentence, which read as follows: ‘“‘Each such company
shall be examined at least once each year, except that
the Administrator may waive examination in the case
of a company whose operations have been suspended by
reason of the fact that the company is involved in liti-
gation or is in receivership.”

Subsec. (¢). Pub. L. 100-590 added subsec. (c).

1967—Subsec. (b). Pub. L. 90-104 required at least an-
nual examination of small business investment compa-
nies but provided for waiver of examination of a com-
pany whose operations have been suspended because
the company is involved in litigation or is in receiver-
ship.

1966—Pub. L. 89-779 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-104 effective 90 days after
Oct. 11, 1967, see section 211 of Pub. L. 90-104, set out as
a note under section 681 of this title.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

TRANSFER OF RESOURCES

Section 407(b) of Pub. L. 102-366 provided that: ‘‘Effec-
tive October 1, 1992, the personnel, assets, liabilities,
contracts, property, records, and unexpended balances
of appropriations, authorizations, and other funds em-
ployed, held, used, arising from, available or to be
made available, which are related to the examination
function provided by section 310 of the Small Business
Investment Act of 1958 [15 U.S.C. 687b] shall be trans-
ferred by the Inspector General of the Small Business
Administration to the Investment Division of the
Small Business Administration.”
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§ 687c. Injunctions and other orders

(a) Grounds; jurisdiction of court

Whenever, in the judgment of the Administra-
tion, a licensee or any other person has engaged
or is about to engage in any acts or practices
which constitute or will constitute a violation
of any provision of this chapter, or of any rule
or regulation under this chapter, or of any order
issued under this chapter, the Administration
may make application to the proper district
court of the United States or a United States
court of any place subject to the jurisdiction of
the United States for an order enjoining such
acts or practices, or for an order enforcing com-
pliance with such provision, rule, regulation, or
order, and such courts shall have jurisdiction of
such actions and, upon a showing by the Admin-
istration that such licensee or other person has
engaged or is about to engage in any such acts
or practices, a permanent or temporary injunc-
tion, restraining order, or other order, shall be
granted without bond.

(b) Equity jurisdiction of licensee and assets
thereof

In any such proceeding the court as a court of
equity may, to such extent as it deems nec-
essary, take exclusive jurisdiction of the 1i-
censee or licensees and the assets thereof, wher-
ever located; and the court shall have jurisdic-
tion in any such proceeding to appoint a trustee
or receiver to hold or administer under the di-
rection of the court the assets so possessed.

(¢) Trusteeship or receivership over licensee

The Administration shall have authority to
act as trustee or receiver of the licensee. Upon
request by the Administration, the court may
appoint the Administration to act in such ca-
pacity unless the court deems such appointment
inequitable or otherwise inappropriate by reason
of the special circumstances involved.

(Pub. L. 85-699, title III, §311, as added Pub. L.
87-341, §9, Oct. 3, 1961, 75 Stat. 7565; amended Pub.
L. 89-779, §6, Nov. 6, 1966, 80 Stat. 1360; Pub. L.
98-620, title IV, §402(15)(C), Nov. 8, 1984, 98 Stat.
3358.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
sec. (a), see References in Text note set out under sec-
tion 661 of this title.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-620 struck out provision
that the proceedings in such a case had to be made a
preferred cause and had to be expedited in every way.

1966—Subsec. (¢). Pub. L. 89-779 added subsec. (c).

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

§687d. Conflicts of interest

For the purpose of controlling conflicts of in-
terest which may be detrimental to small busi-
ness concerns, to small business investment
companies, to the shareholders, partners, or
members of either, or to the purposes of this
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chapter, the Administration shall adopt regula-
tions to govern transactions with any officer, di-
rector, shareholder, partner, or member of any
small business investment company, or with any
person or concern, in which any interest, direct
or indirect, financial or otherwise, is held by
any officer, director, shareholder, partner, or
member of (1) any small business investment
company, or (2) any person or concern with an
interest, direct or indirect, financial or other-
wise, in any small business investment com-
pany. Such regulations shall include appropriate
requirements for public disclosure necessary to
the purposes of this section.

(Pub. L. 85-699, title III, §312, as added Pub. L.
88-273, §6(a), Feb. 28, 1964, 78 Stat. 147; amended
Pub. L. 94-305, title I, §106(f), June 4, 1976, 90
Stat. 666; Pub. L. 104-208, div. D, title II,
§208(h)(1)(D), Sept. 30, 1996, 110 Stat. 3009-747;
Pub. L. 107-100, §3, Dec. 21, 2001, 115 Stat. 966.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in text,
see References in Text note set out under section 661 of
this title.

AMENDMENTS

2001—Pub. L. 107-100 struck out ‘‘(including disclosure
in the locality most directly affected by the trans-
action)’” after ‘“‘public disclosure”.

1996—Pub. L. 104-208, §208(h)(1)(D), substituted
‘‘shareholders, partners, or members’ for ‘‘shareholders
or partners’ and substituted ‘‘shareholder, partner, or
member’’ for ‘‘shareholder, or partner’’ in two places.

1976—Pub. L. 94-305, §106(f)(2), which directed the sub-
stitution of ‘‘shareholder, or partner” for ‘‘or share-
holders” wherever appearing, was executed by making
the substitution for ‘‘or shareholder’ in two places to
reflect the probable intent of Congress.

Pub. L. 94-305, §106(f)(1), inserted ‘‘or partners’ after
““to the shareholders”.

§ 687e. Removal or suspension of management of-
ficials

(a) Definition of “management official”

In this section, the term ‘‘management offi-
cial” means an officer, director, general partner,
manager, employee, agent, or other participant
in the management or conduct of the affairs of
a licensee.

(b) Removal of management officials
(1) Notice of removal

The Administrator may serve upon any man-
agement official a written notice of its inten-
tion to remove that management official
whenever, in the opinion of the Adminis-
trator—

(A) such management official—
(i) has willfully and knowingly commit-
ted any substantial violation of—
(I) this chapter;
(IT) any regulation issued under this
chapter; or
(ITI) a cease-and-desist order which has
become final; or

(ii) has willfully and knowingly commit-
ted or engaged in any act, omission, or
practice which constitutes a substantial
breach of a fiduciary duty of that person
as a management official; and
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(B) the violation or breach of fiduciary
duty is one involving personal dishonesty on
the part of such management official.

(2) Contents of notice

A notice of intention to remove a manage-
ment official, as provided in paragraph (1),
shall contain a statement of the facts con-
stituting grounds therefor, and shall fix a time
and place at which a hearing will be held
thereon.

(3) Hearings

(A) Timing

A hearing described in paragraph (2) shall
be fixed for a date not earlier than 30 days
nor later than 60 days after the date of serv-
ice of notice of the hearing, unless an earlier
or a later date is set by the Administrator at
the request of—

(i) the management official, and for good
cause shown; or

(ii) the Attorney General of the United
States.

(B) Consent

Unless the management official shall ap-
pear at a hearing described in this paragraph
in person or by a duly authorized representa-
tive, that management official shall be
deemed to have consented to the issuance of
an order of removal under paragraph (1).

(4) Issuance of order of removal
(A) In general

In the event of consent under paragraph
(3)(B), or if upon the record made at a hear-
ing described in this subsection, the Admin-
istrator finds that any of the grounds speci-
fied in the notice of removal has been estab-
lished, the Administrator may issue such or-
ders of removal from office as the Adminis-
trator deems appropriate.

(B) Effectiveness

An order under subparagraph (A) shall—

(i) become effective at the expiration of
30 days after the date of service upon the
subject licensee and the management offi-
cial concerned (except in the case of an
order issued upon consent as described in
paragraph (3)(B), which shall become effec-
tive at the time specified in such order);
and

(ii) remain effective and enforceable, ex-
cept to such extent as it is stayed, modi-
fied, terminated, or set aside by action of
the Administrator or a reviewing court in
accordance with this section.

(¢) Authority to suspend or prohibit participa-
tion
(1) In general

The Administrator may, if the Adminis-
trator deems it necessary for the protection of
the licensee or the interests of the Adminis-
tration, suspend from office or prohibit from
further participation in any manner in the
management or conduct of the affairs of the li-
censee, or both, any management official re-
ferred to in subsection (b)(1) of this section, by
written notice to such effect served upon the
management official.
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(2) Effectiveness
A suspension or prohibition under paragraph
1—
(A) shall become effective upon service of
notice under paragraph (1); and
(B) unless stayed by a court in proceedings
authorized by paragraph (3), shall remain in
effect—

(i) pending the completion of the admin-
istrative proceedings pursuant to a notice
of intention to remove served under sub-
section (b) of this section; and

(ii) until such time as the Administrator
shall dismiss the charges specified in the
notice, or, if an order of removal or prohi-
bition is issued against the management
official, until the effective date of any
such order.

(3) Judicial review

Not later than 10 days after any manage-
ment official has been suspended from office
or prohibited from participation in the man-
agement or conduct of the affairs of a licensee,
or both, under paragraph (1), that manage-
ment official may apply to the United States
district court for the judicial district in which
the home office of the licensee is located, or
the United States District Court for the Dis-
trict of Columbia, for a stay of the suspension
or prohibition pending the completion of the
administrative proceedings pursuant to a no-
tice of intent to remove served upon the man-
agement official under subsection (b) of this
section, and such court shall have jurisdiction
to stay such action.

(d) Authority to suspend on criminal charges

(1) In general

Whenever a management official is charged
in any information, indictment, or complaint
authorized by a United States attorney, with
the commission of or participation in a felony
involving dishonesty or breach of trust, the
Administrator may, by written notice served
upon that management official, suspend that
management official from office or prohibit
that management official from further partici-
pation in any manner in the management or
conduct of the affairs of the licensee, or both.
(2) Effectiveness

A suspension or prohibition under paragraph
(1) shall remain in effect until the subject in-
formation, indictment, or complaint is finally
disposed of, or until terminated by the Admin-
istrator.

(3) Authority upon conviction

If a judgment of conviction with respect to
an offense described in paragraph (1) is entered
against a management official, then at such
time as the judgment is not subject to further
appellate review, the Administrator may issue
and serve upon the management official an
order removing that management official,
which removal shall become effective upon
service of a copy of the order upon the li-
censee.

(4) Authority upon dismissal or other disposi-
tion

A finding of not guilty or other disposition
of charges described in paragraph (1) shall not
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preclude the Administrator from thereafter in-
stituting proceedings to suspend or remove
the management official from office, or to pro-
hibit the management official from participa-
tion in the management or conduct of the af-
fairs of the licensee, or both, pursuant to sub-
section (b) or (c) of this section.

(e) Notification to licensees

Copies of each notice required to be served on
a management official under this section shall
also be served upon the interested licensee.

(f) Procedural provisions; judicial review
(1) Hearing venue

Any hearing provided for in this section
shall be—

(A) held in the Federal judicial district or
in the territory in which the principal office
of the licensee is located, unless the party
afforded the hearing consents to another
place; and

(B) conducted in accordance with the pro-
visions of chapter 5 of title 5.

(2) Issuance of orders

After a hearing provided for in this section,
and not later than 90 days after the Adminis-
trator has notified the parties that the case
has been submitted for final decision, the Ad-
ministrator shall render a decision in the mat-
ter (which shall include findings of fact upon
which its decision is predicated), and shall
issue and cause to be served upon each party
to the proceeding an order or orders consistent
with the provisions of this section.

(3) Authority to modify orders

The Administrator may modify, terminate,
or set aside any order issued under this sec-
tion—

(A) at any time, upon such notice, and in
such manner as the Administrator deems
proper, unless a petition for review is timely
filed in a court of appeals of the United
States, as provided in paragraph (4)(B), and
thereafter until the record in the proceeding
has been filed in accordance with paragraph
(4)(C); and

(B) upon such filing of the record, with
permission of the court.

(4) Judicial review
(A) In general

Judicial review of an order issued under
this section shall be exclusively as provided
in this subsection.

(B) Petition for review

Any party to a hearing provided for in this
section may obtain a review of any order is-
sued pursuant to paragraph (2) (other than
an order issued with the consent of the man-
agement official concerned, or an order is-
sued under subsection (d) of this section), by
filing in the court of appeals of the United
States for the circuit in which the principal
office of the licensee is located, or in the
United States Court of Appeals for the Dis-
trict of Columbia Circuit, not later than 30
days after the date of service of such order,
a written petition praying that the order of
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the Administrator be modified, terminated,
or set aside.

(C) Notification to administration

A copy of a petition filed under subpara-
graph (B) shall be forthwith transmitted by
the clerk of the court to the Administrator,
and thereupon the Administrator shall file
in the court the record in the proceeding, as
provided in section 2112 of title 28.

(D) Court jurisdiction

Upon the filing of a petition under sub-
paragraph (A)—

(i) the court shall have jurisdiction,
which, upon the filing of the record under
subparagraph (C), shall be exclusive, to af-
firm, modify, terminate, or set aside, in
whole or in part, the order of the Adminis-
trator, except as provided in the last sen-
tence of paragraph (3)(B);

(ii) review of such proceedings shall be
had as provided in chapter 7 of title 5; and

(iii) the judgment and decree of the
court shall be final, except that the judg-
ment and decree shall be subject to review
by the Supreme Court of the United States
upon certiorari, as provided in section 1254
of title 28.

(E) Judicial review not a stay

The commencement of proceedings for ju-
dicial review under this paragraph shall not,
unless specifically ordered by the court, op-
erate as a stay of any order issued by the
Administrator under this section.

(Pub. L. 85-699, title III, §313, as added Pub. L.
89-779, §7, Nov. 6, 1966, 80 Stat. 1360; amended
Pub. L. 107-100, §5, Dec. 21, 2001, 115 Stat. 967.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’’, referred to in sub-
sec. (b)(1)(A)()(T), (II), see References in Text note set
out under section 661 of this title.

AMENDMENTS

2001—Pub. L. 107-100 amended section catchline and
text generally. Prior to amendment, text related to re-
moval and suspension of directors and officers of li-
censees, with regard to written notice of intention to
remove and grounds for removal; suspension pending
completion of administrative proceedings; a hearing
upon notice of intention to remove a director or officer
and issuance of an order of removal; a stay of suspen-
sion and/or prohibition by a United States district
court; suspension of directors and officers charged with
felonies involving dishonesty or breach of trust; and
procedural aspects of hearings provided for in this sec-
tion.

§687f. Unlawful acts and omissions by officers,
directors, employees, or agents

(a) Violation by licensee deemed violation by
persons participating

Wherever a licensee violates any provision of
this chapter or regulation issued thereunder by
reason of its failure to comply with the terms
thereof or by reason of its engaging in any act
or practice which constitutes or will constitute
a violation thereof, such violation shall be
deemed to be also a violation and an unlawful
act on the part of any person who, directly or in-
directly, authorizes, orders, participates in, or
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causes, brings about, counsels, aids, or abets in
the commission of any acts, practices, or trans-
actions which constitute or will constitute, in
whole or in part, such violation.

(b) Breach of fiduciary duty

It shall be unlawful for any officer, director,
employee, agent, or other participant in the
management or conduct of the affairs of a li-
censee to engage in any act or practice, or to
omit any act, in breach of his fiduciary duty as
such officer, director, employee, agent, or par-
ticipant, if, as a result thereof, the licensee has
suffered or is in imminent danger of suffering fi-
nancial loss or other damage.

(¢) Disqualification of officers and employees for
dishonesty, fraud, or breach of trust

Except with the written consent of the Admin-
istration, it shall be unlawful—

(1) for any person hereafter to take office as
an officer, director, or employee of a licensee,
or to become an agent or participant in the
conduct of the affairs or management of a li-
censee, if—

(A) he has been convicted of a felony, or
any other criminal offense involving dishon-
esty or breach of trust, or

(B) he has been found civilly liable in dam-
ages, or has been permanently or tempo-
rarily enjoined by an order, judgment, or de-
cree of a court of competent jurisdiction, by
reason of any act or practice involving fraud
or breach of trust; or

(2) for any person to continue to serve in any
of the above-described capacities, if—

(A) he is hereafter convicted of a felony, or
any other criminal offense involving dishon-
esty or breach of trust, or

(B) he is hereafter found civilly liable in
damages, or is permanently or temporarily
enjoined by an order, judgment, or decree of
a court of competent jurisdiction, by reason
of any act or practice involving fraud or
breach of trust.

(Pub. L. 85-699, title III, §314, as added Pub. L.
89-7179, §7, Nov. 6, 1966, 80 Stat. 1363.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in sub-
sec. (a), see References in Text note set out under sec-
tion 661 of this title.

§ 687g. Penalties and forfeitures
(a) Report violations

Except as provided in subsection (b) of this
section, a licensee which violates any regulation
or written directive issued by the Adminis-
trator, requiring the filing of any regular or spe-
cial report pursuant to section 687b(b) of this
title, shall forfeit and pay to the United States
a civil penalty of not more than $100 for each
and every day of the continuance of the li-
censee’s failure to file such report, unless it is
shown that such failure is due to reasonable
cause and not due to willful neglect. The civil
penalties provided for in this section shall ac-
crue to the United States and may be recovered
in a civil action brought by the Administration.
(b) Exemption from reporting requirements

The Administration may by rules and regula-
tions, or upon application of an interested party,
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at any time previous to such failure, by order,
after notice and opportunity for hearing, exempt
in whole or in part, any small business invest-
ment company from the provisions of subsection
(a) of this section, upon such terms and condi-
tions and for such period of time as it deems
necessary and appropriate, if the Administra-
tion finds that such action is not inconsistent
with the public interest or the protection of the
Administration. The Administration may for
the purposes of this section make any alter-
native requirements appropriate to the situa-
tion.

(Pub. L. 85-699, title III, §315, as added Pub. L.
89-779, §7, Nov. 6, 1966, 80 Stat. 1364.)

§ 687h. Jurisdiction and service of process

Any suit or action brought under section 687,
687a, 687c, 687e, or 687g of this title by the Ad-
ministration at law or in equity to enforce any
liability or duty created by, or to enjoin any
violation of, this chapter, or any rule, regula-
tion, or order promulgated thereunder, shall be
brought in the district wherein the licensee
maintains its principal office, and process in
such cases may be served in any district in
which the defendant maintains its principal of-
fice or transacts business, or wherever the de-
fendant may be found.

(Pub. L. 85-699, title III, §316, as added Pub. L.
89-779, §7, Nov. 6, 1966, 80 Stat. 1364.)

REFERENCES IN TEXT

For definition of ‘‘this chapter”, referred to in text,
see References in Text note set out under section 661 of
this title.

§§687i, 687j. Repealed. Pub. L. 104-208, div. D,
title II, §208(h)(1)(E), Sept. 30, 1996, 110 Stat.
3009-747

Section 687i, Pub. L. 85-699, title III, §317, as added
Pub. L. 92-595, §2(g), Oct. 27, 1972, 86 Stat. 1316; amended
Pub. L. 95-507, title I, §103, Oct. 24, 1978, 92 Stat. 1758,
established effective rate of interest of debentures pur-
chased by Administration from small business invest-
ment company under authority of section 683(c) of this
title.

Section 687j, Pub. L. 85-699, title III, §318, as added
Pub. L. 92-595, §2(g), Oct. 27, 1972, 86 Stat. 1316, author-
ized Administration to extend benefits of sections
683(c) and 687i of this title to any small business invest-
ment company operating under authority of section
681(d) of this title, and which was owned, in whole or in
part, by one or more small business investment compa-
nies, in accordance with regulations promulgated by
Administration.

§687k. Guaranteed obligations not eligible for
purchase by Federal Financing Bank

Nothing in any provision of law shall be con-
strued to authorize the Federal Financing Bank
to acquire after September 30, 1985—

(1) any obligation the payment of principal
or interest on which has at any time been
guaranteed in whole or in part under this sub-
chapter,

(2) any obligation which is an interest in any
obligation described in paragraph (1), or

(3) any obligation which is secured by, or
substantially all of the value of which is at-
tributable to, any obligation described in
paragraph (1) or (2).
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(Pub. L. 85-699, title III, §318, formerly §320, as
added Pub. L. 99-272, title XVIII, §18004(a), Apr.
7, 1986, 100 Stat. 364; renumbered §318, Pub. L.
104-208, div. D, title II, §208(h)(1)(E), Sept. 30,
1996, 110 Stat. 3009-747.)

PRIOR PROVISIONS
A prior section 318 of Pub. L. 856-699 was classified to

section 687j of this title, prior to repeal by Pub. L.
104-208.

§6871. Issuance and guarantee of trust certifi-
cates

(a) Issuance; debentures or participating securi-
ties composing trust or pool

The Administration is authorized to issue
trust certificates representing ownership of all
or a fractional part of debentures issued by
small business investment companies and guar-
anteed by the Administration under this chap-
ter, or participating securities which are issued
by such companies and purchased and guaran-
teed pursuant to section 683(g) of this title: Pro-
vided, That such trust certificates shall be based
on and backed by a trust or pool approved by the
Administration and composed solely of guaran-
teed debentures or guaranteed participating se-
curities.

(b) Terms and conditions of guarantee; payment
of principal and interest

The Administration is authorized, upon such
terms and conditions as are deemed appropriate,
to guarantee the timely payment of the prin-
cipal of and interest on trust certificates issued
by the Administration or its agent for purposes
of this section. Such guarantee shall be limited
to the extent of principal and interest on the
guaranteed debentures or the redemption price
of and priority payments on the participating
securities, which compose the trust or pool. In
the event that a debenture in such trust or pool
is prepaid, or participating securities are re-
deemed, either voluntarily or involuntarily, or
in the event of default of a debenture or vol-
untary or involuntary redemption of a partici-
pating security, the guarantee of timely pay-
ment of principal and interest on the trust cer-
tificates shall be reduced in proportion to the
amount of principal and interest such prepaid
debenture or redeemed participating security
and priority payments represent in the trust or
pool. Interest on prepaid or defaulted deben-
tures, or priority payments on participating se-
curities, shall accrue and be guaranteed by the
Administration only through the date of pay-
ment on the guarantee. During the term of the
trust certificate, it may be called for redemp-
tion due to prepayment or default of all deben-
tures or redemption, whether voluntary or in-
voluntary, of all participating securities resid-
ing in the pool.

(¢) Full faith and credit of United States

The full faith and credit of the United States
is pledged to the payment of all amounts which
may be required to be paid under any guarantee
of such trust certificates issued by the Adminis-
tration or its agent pursuant to this section.

(d) Collection of fees

The Administration shall not collect a fee for
any guarantee under this section: Provided, That
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nothing herein shall preclude any agent of the
Administration from collecting a fee approved
by the Administration for the functions de-
scribed in subsection (f)(2) of this section.

(e) Subrogation rights; ownership rights in de-
bentures or participating securities

(1) In the event the Administration pays a
claim under a guarantee issued under this sec-
tion, it shall be subrogated fully to the rights
satisfied by such payment.

(2) No State or local law, and no Federal law,
shall preclude or limit the exercise by the Ad-
ministration of its ownership rights in the de-
bentures or participating securities residing in a
trust or pool against which trust certificates are
issued.

(f) Central registration requirements; regulation
of brokers and dealers

(1) The Administration shall provide for a cen-
tral registration of all trust certificates sold
pursuant to this section.

(2) The Administrator shall contract with an
agent or agents to carry out on behalf of the Ad-
ministration the pooling and the central reg-
istration functions of this section including,
notwithstanding any other provision of law,
maintenance on behalf of and under the direc-
tion of the Administration, such commercial
bank accounts or investments in obligations of
the United States as may be necessary to facili-
tate trusts or pools backed by debentures or par-
ticipating securities guaranteed wunder this
chapter, and the issuance of trust certificates to
facilitate such poolings. Such agent or agents
shall provide a fidelity bond or insurance in
such amounts as the Administration determines
to be necessary to fully protect the interests of
the Government.

(3) Prior to any sale, the Administrator shall
require the seller to disclose to a purchaser of a
trust certificate issued pursuant to this section,
information on the terms, conditions, and yield
of such instrument.

(4) The Administrator is authorized to regu-
late brokers and dealers in trust certificates
sold pursuant to this section.

(5) Nothing in this subsection shall prohibit
the use of a book-entry or other electronic form
of registration for trust certificates.

(Pub. L. 85-699, title III, §319, formerly §321, as
added Pub. L. 99-272, title XVIII, §18005(a), Apr.
7, 1986, 100 Stat. 364; amended Pub. L. 101-162,
title V, (5), Nov. 21, 1989, 103 Stat. 1028; Pub. L.
102-366, title IV, §404, Sept. 4, 1992, 106 Stat. 1013;
renumbered §319 and amended Pub. L. 104-208,
div. D, title II, §§205(b), 208(h)(1)(E), (F'), Sept. 30,
1996, 110 Stat. 3009-738, 3009-747.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’’, referred to in sub-
secs. (a) and (f)(2), see References in Text note set out
under section 661 of this title.

PRIOR PROVISIONS

A prior section 319 of Pub. L. 85-699, which amended
section 80a-18 of this title, was renumbered section 317.

AMENDMENTS

1996—Subsec. (a). Pub. L. 104-208, §208(h)(1)(F)(i),
struck out *‘, including companies operating under the
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authority of section 681(d) of this title,” after ‘‘invest-
ment companies’.

Subsec. (£)(1). Pub. L. 104-208, §205(b)(1), struck out at
end ‘‘Such central registration shall include with re-
spect to each sale—

‘“(A) identification of each small business invest-
ment company;

‘“(B) the interest rate or prioritized payment rate
paid by the small business investment company;

‘(C) commissions, fees, or discounts paid to brokers
and dealers in trust certificates;

‘(D) identification of each purchaser of the trust
certificate;

‘“(E) the price paid by the purchaser for the trust
certificate;

‘“(F') the interest rate on the trust certificate;

‘(G) the fee of any agent for carrying out the func-
tions described in paragraph (2); and

“(H) such other information as the Administration
deems appropriate.”

Subsec. (£)(2). Pub. L. 104-208, §208(h)(1)(F)(ii), in-
serted ‘‘or investments in obligations of the United
States’ after ‘“‘accounts’.

Subsec. (£)(5). Pub. L. 104-208, §205(b)(2), added par.

5).

1992—Pub. L. 102-366 amended section generally, in
subsec. (a) authorizing issuance of trust certificates
representing ownership of participating securities, in
subsec. (b) inserting provisions authorizing Administra-
tion to guarantee payment of redemption price of and
priority payments on participating securities, in sub-
sec. (e)(2) including participating securities within pro-
hibition against preclusion or limitation of Adminis-
tration’s ownership rights, and in subsec. (f) in par. (1)
substituting provisions relating to small business in-
vestment company for provisions relating to develop-
ment company and requiring prioritized payment rate
to be included in central registration requirements, and
in par. (2) inserting provisions relating to participating
securities, contracts to carry out pooling, and mainte-
nance of commercial bank accounts.

1989—Subsec. (a). Pub. L. 101-162 inserted *‘, including
companies operating under the authority of section
681(d) of this title,” after ‘‘investment companies’’.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by section 205 of Pub. L. 104-208 effective
Oct. 1, 1996, see section 3 of Pub. L. 104-208, set out as
a note under section 633 of this title.

Amendment by section 208 of Pub. L. 104-208 effective
Sept. 30, 1996, see section 208(j) of Pub. L. 104-208, set
out as a note under section 634 of this title.

REGULATIONS

Section 18005(b) of Pub. L. 99-272 provided that:

‘(1) Notwithstanding any law, rule, or regulation,
within 60 days after the date of the enactment of this
Act [Apr. 7, 1986], the Small Business Administration
shall develop and promulgate final rules and regula-
tions to implement the central registration provisions
provided for in section 321(f)(1) of the Small Business
Investment Act [156 U.S.C. 687I(f)(1)], and shall contract
with an agent for an initial period of not to exceed two
years to carry out the functions provided for in sec-
tions 321(£)(2) and 321(f)(3) of such Act.

‘“(2) Notwithstanding any law, rule, or regulation,
within 60 days after the date of the enactment of this
Act [Apr. 7, 1986], the Small Business Administration
also shall consult with representatives of appropriate
Federal and State agencies and officials, the securities
industry, financial institutions and lenders, and small
business persons, and shall develop and promulgate
final rules and regulations to implement sections 504
and 505 [section 321; 15 U.S.C. 687!] of the Small Busi-
ness Investment Act.”

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
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otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

§ 687m. Periodic issuance of guarantees and trust
certificates

The Administration shall issue guarantees
under section 683 of this title and trust certifi-
cates under section 687! of this title at periodic
intervals of not less than every 12 months and
shall do so at such shorter intervals as its!?
deems appropriate, taking into consideration
the amount and number of such guarantees or
trust certificates.

(Pub. L. 85-699, title III, §320, formerly §322, as
added Pub. L. 100-590, title I, §106(a), Nov. 3,
1988, 102 Stat. 2993; renumbered §320 and amend-
ed Pub. L. 104208, div. D, title II, §208(h)(1)(E),
(G), Sept. 30, 1996, 110 Stat. 3009-747; Pub. L.
105-135, title II, §215(e), Dec. 2, 1997, 111 Stat.
2603; Pub. L. 106-9, §2(d)(2), Apr. 5, 1999, 113 Stat.
18.)

PRIOR PROVISIONS

A prior section 320 of Pub. L. 856-699 was renumbered
section 318 and is classified to section 687k of this title.

AMENDMENTS
1999—Pub. L. 106-9 substituted 12 months’ for 6
months’.
1997—Pub. L. 105-135 substituted ‘6 months” for

‘“‘three months’’.

1996—Pub. L. 104-208 made technical amendment to
reference in original act which appears in text as ref-
erence to section 687! of this title.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

§688. Repealed. Pub. L. 87-341, §11(e), Oct. 3,
1961, 75 Stat. 756

Section, Pub. L. 85-699, title III, §309, Aug. 21, 1958, 72
Stat. 696, related to approval of State chartered invest-
ment companies. See subsec. (a) of section 681 of this
title.

PART B—NEW MARKETS VENTURE CAPITAL
PROGRAM

§ 689. Definitions

In this part, the following definitions apply:
(1) Developmental venture capital

The term ‘‘developmental venture capital”
means capital in the form of equity capital in-
vestments in businesses made with a primary
objective of fostering economic development
in low-income geographic areas. For the pur-
poses of this paragraph, the term ‘‘equity cap-
ital”” has the same meaning given such term in
section 683(g)(4) of this title.

(2) Low-income individual

The term ‘‘low-income individual’’ means an
individual whose income (adjusted for family
size) does not exceed—

(A) for metropolitan areas, 80 percent of
the area median income; and

180 in original. Probably should be ‘‘it”.
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