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pensation provided for in such contract did not exceed 
20 per cent of the realized capital gains upon the funds 
of the business development company and such busi-
ness development company did not have outstanding 
any option, warrant, or right issued pursuant to section 
80a–60(a)(3)(B) of this title and did not have a profit- 
sharing plan. 

1970—Pub. L. 91–547 substituted reference to section 
‘‘80b–3(b)’’ for ‘‘80b–3’’ of this title in first sentence, re-
designated as second sentence former third sentence, 
designating existing provisions as cl. (A) and adding cl. 
(B) and items (i) and (ii) and provision respecting com-
pensation based on asset value of company or fund 
under management averaged over a specified period in 
relation to investment record of an index of securities 
or such other measure of investment performance spec-
ified by Commission rules, regulations, or orders, in-
serted third sentence provision respecting point from 
which compensation is to be measured, substituted in 
fourth, formerly third, sentence ‘‘paragraphs (2) and (3) 
of this section’’ for ‘‘this section’’ and in definition of 
‘‘investment advisory contract’’ the words ‘‘account of 
another person other than an investment company reg-
istered under subchapter I of this chapter’’ for ‘‘ac-
count for a person other than an investment company’’. 

1960—Pub. L. 86–750 substituted ‘‘unless exempt from 
registration pursuant to’’ for ‘‘registered under’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 
of one year after Dec. 14, 1970, see section 30(1) of Pub. 
L. 91–547, set out as a note under section 80a–52 of this 
title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 
section 78d of this title. 

§ 80b–6. Prohibited transactions by investment 
advisers 

It shall be unlawful for any investment ad-
viser by use of the mails or any means or instru-
mentality of interstate commerce, directly or 
indirectly— 

(1) to employ any device, scheme, or artifice 
to defraud any client or prospective client; 

(2) to engage in any transaction, practice, or 
course of business which operates as a fraud or 
deceit upon any client or prospective client; 

(3) acting as principal for his own account, 
knowingly to sell any security to or purchase 
any security from a client, or acting as broker 
for a person other than such client, knowingly 
to effect any sale or purchase of any security 
for the account of such client, without disclos-
ing to such client in writing before the com-
pletion of such transaction the capacity in 
which he is acting and obtaining the consent 
of the client to such transaction. The prohibi-
tions of this paragraph shall not apply to any 
transaction with a customer of a broker or 
dealer if such broker or dealer is not acting as 
an investment adviser in relation to such 
transaction. 

(4) to engage in any act, practice, or course 
of business which is fraudulent, deceptive, or 
manipulative. The Commission shall, for the 
purposes of this paragraph (4) by rules and reg-
ulations define, and prescribe means reason-
ably designed to prevent, such acts, practices, 
and courses of business as are fraudulent, de-
ceptive, or manipulative. 

(Aug. 22, 1940, ch. 686, title II, § 206, 54 Stat. 852; 
Pub. L. 86–750, §§ 8, 9, Sept. 13, 1960, 74 Stat. 887.) 

AMENDMENTS 

1960—Pub. L. 86–750, § 8, struck out ‘‘registered under 
section 80b–3 of this title’’ from introductory text. 

Par. (4). Pub. L. 86–750, § 9, added par. (4). 

§ 80b–6a. Exemptions 

The Commission, by rules and regulations, 
upon its own motion, or by order upon applica-
tion, may conditionally or unconditionally ex-
empt any person or transaction, or any class or 
classes of persons, or transactions, from any 
provision or provisions of this subchapter or of 
any rule or regulation thereunder, if and to the 
extent that such exemption is necessary or ap-
propriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter. 

(Aug. 22, 1940, ch. 686, title II, § 206A, as added 
Pub. L. 91–547, § 26, Dec. 14, 1970, 84 Stat. 1433.) 

EFFECTIVE DATE 

Section effective Dec. 14, 1970, see section 30 of Pub. 
L. 91–547, set out as a note under section 80a–2 of this 
title. 

§ 80b–7. Material misstatements 

It shall be unlawful for any person willfully to 
make any untrue statement of a material fact in 
any registration application or report filed with 
the Commission under section 80b–3 or 80b–4 of 
this title, or willfully to omit to state in any 
such application or report any material fact 
which is required to be stated therein. 

(Aug. 22, 1940, ch. 686, title II, § 207, 54 Stat. 853.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 
section 78d of this title. 

§ 80b–8. General prohibitions 

(a) Representations of sponsorship by United 
States or agency thereof 

It shall be unlawful for any person registered 
under section 80b–3 of this title to represent or 
imply in any manner whatsoever that such per-
son has been sponsored, recommended, or ap-
proved, or that his abilities or qualifications 
have in any respect been passed upon by the 
United States or any agency or any officer 
thereof. 

(b) Statement of registration under Securities 
Exchange Act of 1934 provisions 

No provision of subsection (a) of this section 
shall be construed to prohibit a statement that 
a person is registered under this subchapter or 
under the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], if such statement is true in 
fact and if the effect of such registration is not 
misrepresented. 

(c) Use of name ‘‘investment counsel’’ as descrip-
tive of business 

It shall be unlawful for any person registered 
under section 80b–3 of this title to represent that 
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he is an investment counsel or to use the name 
‘‘investment counsel’’ as descriptive of his busi-
ness unless (1) his or its principal business con-
sists of acting as investment adviser, and (2) a 
substantial part of his or its business consists of 
rendering investment supervisory services. 

(d) Use of indirect means to do prohibited act 

It shall be unlawful for any person indirectly, 
or through or by any other person, to do any act 
or thing which it would be unlawful for such per-
son to do directly under the provisions of this 
subchapter or any rule or regulation thereunder. 

(Aug. 22, 1940, ch. 686, title II, § 208, 54 Stat. 853; 
Pub. L. 86–750, §§ 10, 11, Sept. 13, 1960, 74 Stat. 
887.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 
subsec. (b), is act June 6, 1934, ch. 404, 48 Stat. 881, as 
amended, which is classified generally to chapter 2B 
(§ 78a et seq.) of this title. For complete classification 
of this Act to the Code, see section 78a of this title and 
Tables. 

AMENDMENTS 

1960—Pub. L. 86–750, § 10, substituted ‘‘General prohi-
bitions’’ for ‘‘Unlawful representations’’ in section 
catchline. 

Subsec. (c). Pub. L. 86–750, § 11(a), authorized rep-
resentation as an investment counsel if person’s prin-
cipal business consisted of acting as investment ad-
viser, and a substantial part of the business was render-
ing investment supervisory services, and struck out the 
requirements that the person be primarily engaged in 
rendering investment supervisory services, or that his 
registration application state that the person is, or is 
about to become engaged primarily in rendering invest-
ment advisory services. 

Subsec. (d). Pub. L. 86–750, § 11(b), added subsec. (d). 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 
section 78d of this title. 

§ 80b–9. Enforcement of subchapter 

(a) Investigation 

Whenever it shall appear to the Commission, 
either upon complaint or otherwise, that the 
provisions of this subchapter or of any rule or 
regulation prescribed under the authority there-
of, have been or are about to be violated by any 
person, it may in its discretion require, and in 
any event shall permit, such person to file with 
it a statement in writing, under oath or other-
wise, as to all the facts and circumstances rel-
evant to such violation, and may otherwise in-
vestigate all such facts and circumstances. 

(b) Administration of oaths and affirmations, 
subpena of witnesses, etc. 

For the purposes of any investigation or any 
proceeding under this subchapter, any member 
of the Commission or any officer thereof des-
ignated by it is empowered to administer oaths 
and affirmations, subpena witnesses, compel 
their attendance, take evidence, and require the 
production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or 
other records which are relevant or material to 

the inquiry. Such attendance of witnesses and 
the production of any such records may be re-
quired from any place in any State or in any 
Territory or other place subject to the jurisdic-
tion of the United States at any designated 
place of hearing. 

(c) Jurisdiction of courts of United States 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. And such court may 
issue an order requiring such person to appear 
before the Commission or member or officer des-
ignated by the Commission, there to produce 
records, if so ordered, or to give testimony 
touching the matter under investigation or in 
question; and any failure to obey such order of 
the court may be punished by such court as a 
contempt thereof. All process in any such case 
may be served in the judicial district whereof 
such person is an inhabitant or wherever he may 
be found. Any person who without just cause 
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts, 
agreements, or other records, if in his or its 
power so to do, in obedience to the subpena of 
the Commission, shall be guilty of a mis-
demeanor, and upon conviction shall be subject 
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or 
both. 

(d) Action for injunction 

Whenever it shall appear to the Commission 
that any person has engaged, is engaged, or is 
about to engage in any act or practice constitut-
ing a violation of any provision of this sub-
chapter, or of any rule, regulation, or order 
hereunder, or that any person has aided, abet-
ted, counseled, commanded, induced, or pro-
cured, is aiding, abetting, counseling, command-
ing, inducing, or procuring, or is about to aid, 
abet, counsel, command, induce, or procure such 
a violation, it may in its discretion bring an ac-
tion in the proper district court of the United 
States, or the proper United States court of any 
Territory or other place subject to the jurisdic-
tion of the United States, to enjoin such acts or 
practices and to enforce compliance with this 
subchapter or any rule, regulation, or order 
hereunder. Upon a showing that such person has 
engaged, is engaged, or is about to engage in any 
such act or practice, or in aiding, abetting, 
counseling, commanding, inducing, or procuring 
any such act or practice, a permanent or tem-
porary injunction or decree or restraining order 
shall be granted without bond. The Commission 
may transmit such evidence as may be available 
concerning any violation of the provisions of 
this subchapter, or of any rule, regulation, or 
order thereunder, to the Attorney General, who, 
in his discretion, may institute the appropriate 
criminal proceedings under this subchapter. 
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