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easier to compute, since it will be enough to determine
the year, rather than the exact date, of the event from
which the term is based.

Section 305 applies only to ‘‘terms of copyright pro-
vided by sections 302 through 304,”” which are the sec-
tions dealing with duration of copyright. It therefore
has no effect on the other time periods specified in the
bill; and, since they do not involve ‘‘terms of copy-
right,” the periods provided in section 304(c) with re-
spect to termination of grants are not affected by sec-
tion 305.

The terminal date section would change the duration
of subsisting copyrights under section 304 by extending
the total terms of protection under subsections (a) and
(b) to the end of the 75th year from the date copyright
was secured. A copyright subsisting in its first term on
the effective date of the act [Jan. 1, 1978] would run
through December 31 of the 28th year and would then
expire unless renewed. Since all copyright terms under
the bill expire on December 31, and since section 304(a)
requires that renewal be made ‘‘within one year prior
to the expiration of the original term of copyright,”
the period for renewal registration in all cases will run
from December 31 through December 31.

A special situation arises with respect to subsisting
copyrights whose first 28-year term expires during the
first year after the act comes into effect. As already ex-
plained in connection with section 304(b), if a renewal
registration for a copyright of this sort is made before
the effective date [Jan. 1, 1978], the total term is ex-
tended to 75 years without the need for a further re-
newal registration. But, if renewal has not yet been
made when the act becomes effective [Jan. 1, 1978], the
period for renewal registration may in some cases be
extended. If, as the bill provides, the act becomes effec-
tive on January 1, 1978, a copyright that was originally
secured on September 1, 1950, could have been renewed
by virtue of the present statute between September 1,
1977, and December 31, 1977; if not, it can still be re-
newed under section 304(a) of the new act between Jan-
uary 1, 1978, and December 31, 1978.

CHAPTER 4—COPYRIGHT NOTICE, DEPOSIT,
AND REGISTRATION

Sec.

401. Notice of copyright: Visually perceptible cop-
ies.

402. Notice of copyright: Phonorecords of sound
recordings.

403. Notice of copyright: Publications incorporat-
ing United States Government works.

404. Notice of copyright: Contributions to collec-
tive works.

405. Notice of copyright: Omission of notice on
certain copies and phonorecords.

406. Notice of copyright: Error in name or date on
certain copies and phonorecords.

407. Deposit of copies or phonorecords for Library
of Congress.

408. Copyright registration in general.

409. Application for copyright registration.

410. Registration of claim and issuance of certifi-
cate.

411. Registration and civil infringement actions.

412. Registration as prerequisite to certain rem-

edies for infringement.

AMENDMENTS

2008—Pub. L. 110403, title I, §101(b)(2), Oct. 13, 2008,
122 Stat. 4258, inserted ‘‘civil”’ before ‘‘infringement” in
item 411.

1988—Pub. L. 100-568, §§7(g), 9(b)(2), Oct. 31, 1988, 102
Stat. 2859, inserted in items 405 and 406 ‘‘on certain cop-
ies and phonorecords’” and substituted in item 411
“Registration and infringement actions’ for ‘‘Registra-
tion as prerequisite to infringement suit’’.
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§401. Notice of copyright: Visually perceptible
copies

(a) GENERAL PROVISIONS.—Whenever a work
protected under this title is published in the
United States or elsewhere by authority of the
copyright owner, a notice of copyright as pro-
vided by this section may be placed on publicly
distributed copies from which the work can be
visually perceived, either directly or with the
aid of a machine or device.

(b) FORM OF NOTICE.—If a notice appears on
the copies, it shall consist of the following three
elements:

(1) the symbol O (the letter C in a circle), or
the word ‘‘Copyright’, or the abbreviation
“Copr.”’; and

(2) the year of first publication of the work;
in the case of compilations, or derivative
works incorporating previously published ma-
terial, the year date of first publication of the
compilation or derivative work is sufficient.
The year date may be omitted where a pic-
torial, graphic, or sculptural work, with ac-
companying text matter, if any, is reproduced
in or on greeting cards, postcards, stationery,
jewelry, dolls, toys, or any useful articles; and

(3) the name of the owner of copyright in the
work, or an abbreviation by which the name
can be recognized, or a generally known alter-
native designation of the owner.

(c) POSITION OF NOTICE.—The notice shall be
affixed to the copies in such manner and loca-
tion as to give reasonable notice of the claim of
copyright. The Register of Copyrights shall pre-
scribe by regulation, as examples, specific meth-
ods of affixation and positions of the notice on
various types of works that will satisfy this re-
quirement, but these specifications shall not be
considered exhaustive.

(d) EVIDENTIARY WEIGHT OF NOTICE.—If a no-
tice of copyright in the form and position speci-
fied by this section appears on the published
copy or copies to which a defendant in a copy-
right infringement suit had access, then no
weight shall be given to such a defendant’s
interposition of a defense based on innocent in-
fringement in mitigation of actual or statutory
damages, except as provided in the last sentence
of section 504(c)(2).

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2576; Pub. L. 100-568, §7(a), Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

A requirement that the public be given formal notice
of every work in which copyright is claimed was a part
of the first U.S. copyright statute enacted in 1790, and
since 1802 our copyright laws have always provided that
the published copies of copyrighted works must bear a
specified notice as a condition of protection. Under the
present law the copyright notice serves four principal
functions:

(1) It has the effect of placing in the public domain

a substantial body of published material that no one

is interested in copyrighting;

(2) It informs the public as to whether a particular
work is copyrighted;

(3) It identifies the copyright owner; and

(4) It shows the date of publication.

Ranged against these values of a notice requirement
are its burdens and unfairness to copyright owners. One
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of the strongest arguments for revision of the present
statute has been the need to avoid the arbitrary and
unjust forfeitures now resulting from unintentional or
relatively unimportant omissions or errors in the copy-
right notice. It has been contended that the disadvan-
tages of the notice requirement outweigh its values and
that it should therefore be eliminated or substantially
liberalized.

The fundamental principle underlying the notice pro-
visions of the bill is that the copyright notice has real
values which should be preserved, and that this should
be done by inducing use of notice without causing out-
right forfeiture for errors or omissions. Subject to cer-
tain safeguards for innocent infringers, protection
would not be lost by the complete omission of copy-
right notice from large numbers of copies or from a
whole edition, if registration for the work is made be-
fore or within 5 years after publication. Errors in the
name or date in the notice could be corrected without
forfeiture of copyright.

Sections 401 and 402 set out the basic notice require-
ments of the bill, the former dealing with ‘‘copies from
which the work can be visually perceived,’”’ and the lat-
ter covering ‘‘phonorecords’ of a ‘‘sound recording.”’
The notice requirements established by these parallel
provisions apply only when copies or phonorecords of
the work are ‘‘publicly distributed.”” No copyright no-
tice would be required in connection with the public
display of a copy by any means, including projectors,
television, or cathode ray tubes connected with infor-
mation storage and retrieval systems, or in connection
with the public performance of a work by means of cop-
ies or phonorecords, whether in the presence of an audi-
ence or through television, radio, computer trans-
mission, or any other process.

It should be noted that, under the definition of ‘“‘pub-
lication” in section 101, there would no longer be any
basis for holding, as a few court decisions have done in
the past, that the public display of a work of art under
some conditions (e.g., without restriction against its
reproduction) would constitute publication of the work.
And, as indicated above, the public display of a work of
art would not require that a copyright notice be placed
on the copy displayed.

Subsections (a) of both section 401 and section 402 re-
quire that a notice be used whenever the work ‘‘is pub-
lished in the United States or elsewhere by authority of
the copyright owner.”” The phrase ‘‘or elsewhere,”
which does not appear in the present law, makes the
notice requirements applicable to copies or phono-
records distributed to the public anywhere in the
world, regardless of where and when the work was first
published. The values of notice are fully applicable to
foreign editions of works copyrighted in the United
States, especially with the increased flow of intellec-
tual materials across national boundaries, and the
gains in the use of notice on editions published abroad
under the Universal Copyright Convention should not
be wiped out. The consequences of omissions or mis-
takes with respect to the notice are far less serious
under the bill than under the present law, and section
405(a) makes doubly clear that a copyright owner may
guard himself against errors or omissions by others if
he makes use of the prescribed notice an express condi-
tion of his publishing licenses.

Subsection (b) of section 401, which sets out the form
of notice to appear on visually-perceptible copies, re-
tains the basic elements of the notice under the present
law: the word ‘‘Copyright’’, the abbreviation ‘“‘Copr.”,
or the symbol ““[0”’; the year of first publication; and
the name of the copyright owner. The year of publica-
tion, which is still significant in computing the term
and determining the status of a work, is required for all
categories of copyrightable works. Clause (2) of sub-
section (b) makes clear that, in the case of a derivative
work or compilation, it is not necessary to list the
dates of publication of all preexisting material incor-
porated in the work; however, as noted below in con-
nection with section 409, the application for registra-
tion covering a compilation or derivative work must
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identify ‘‘any preexisting work or works that it is
based on or incorporates.”” Clause (3) establishes that a
recognizable abbreviation or a generally known alter-
native designation may be used instead of the full name
of the copyright owner.

By providing simply that the notice ‘‘shall be affixed
to the copies in such manner and location as to give
reasonable notice of the claim of copyright,” sub-
section (c) follows the flexible approach of the Univer-
sal Copyright Convention. The further provision em-
powering the Register of Copyrights to set forth in reg-
ulations a list of examples of ‘‘specific methods of affix-
ation and positions of the notice on various types of
works that will satisfy this requirement’” will offer
substantial guidance and avoid a good deal of uncer-
tainty. A notice placed or affixed in accordance with
the regulations would clearly meet the requirements
but, since the Register’s specifications are not to ‘‘be
considered exhaustive,”” a notice placed or affixed in
some other way might also comply with the law if it
were found to ‘‘give reasonable notice’’ of the copyright
claim.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100-568, §7(a)(1), (2), sub-
stituted ‘‘General provisions” for ‘‘General require-
ment’’ in heading, and ‘‘may be placed on’ for ‘‘shall be
placed on all” in text.

Subsec. (b). Pub. L. 100-568, §7(a)(3), substituted ‘If a
notice appears on the copies, it”” for ‘“The notice ap-
pearing on the copies’.

Subsec. (d). Pub. L. 100-568, §7(a)(4), added subsec. (d).

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

COMPLIANCE WITH PREDECESSOR NOTICE PROVISIONS;
COPIES DISTRIBUTED AFTER DEC. 31, 1977

Section 108 of Pub. L. 94-553 provided that: ‘“The no-
tice provisions of sections 401 through 403 of title 17 as
amended by the first section of this Act [sections 401
through 403 of this title] apply to all copies or phono-
records publicly distributed on or after January 1, 1978.
However, in the case of a work published before Janu-
ary 1, 1978, compliance with the notice provisions of
title 17 either as it existed on December 31, 1977, or as
amended by the first section of this Act, is adequate
with respect to copies publicly distributed after Decem-
ber 31, 1977.”

§402. Notice of copyright: Phonorecords of sound
recordings

(a) GENERAL PROVISIONS.—Whenever a sound
recording protected under this title is published
in the United States or elsewhere by authority
of the copyright owner, a notice of copyright as
provided by this section may be placed on pub-
licly distributed phonorecords of the sound re-
cording.

(b) FORM OF NOTICE.—If a notice appears on
the phonorecords, it shall consist of the follow-
ing three elements:

(1) the symbol ® (the letter P in a circle);
and

(2) the year of first publication of the sound
recording; and

(3) the name of the owner of copyright in the
sound recording, or an abbreviation by which
the name can be recognized, or a generally
known alternative designation of the owner; if
the producer of the sound recording is named
on the phonorecord labels or containers, and if
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no other name appears in conjunction with the
notice, the producer’s name shall be consid-
ered a part of the notice.

(c) POSITION OF NOTICE.—The notice shall be
placed on the surface of the phonorecord, or on
the phonorecord label or container, in such man-
ner and location as to give reasonable notice of
the claim of copyright.

(d) EVIDENTIARY WEIGHT OF NOTICE.—If a no-
tice of copyright in the form and position speci-
fied by this section appears on the published
phonorecord or phonorecords to which a defend-
ant in a copyright infringement suit had access,
then no weight shall be given to such a defend-
ant’s interposition of a defense based on inno-
cent infringement in mitigation of actual or
statutory damages, except as provided in the
last sentence of section 504(c)(2).

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100-568, §7(b), Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

A special notice requirement, applicable only to the
subject matter of sound recordings, is established by
section 402. Since the bill protects sound recordings as
separate works, independent of protection for any lit-
erary or musical works embodied in them, there would
be a likelihood of confusion if the same notice require-
ments applied to sound recordings and to the works
they incorporate. Like the present law, therefore, sec-
tion 402 thus sets forth requirements for a notice to ap-
pear on the ‘‘phonorecords’ of ‘‘sound recordings’ that
are different from the notice requirements established
by section 401 for the ‘‘copies’ of all other types of
copyrightable works. Since ‘‘phonorecords’ are not
‘‘copies,”” there is no need to place a section 401 notice
on ‘‘phonorecords’ to protect the literary or musical
works embodied in the records.

In general, the form of the notice specified by section
402(b) consists of the symbol “®”; the year of first
publication of the sound recording; and the name of the
copyright owner or an admissible variant. Where the
record producer’s name appears on the record label,
album, sleeve, jacket, or other container, it will be con-
sidered a part of the notice if no other name appears in
conjunction with it. Under subsection (c), the notice for
a copyrighted sound recording may be affixed to the
surface, label, or container of the phonorecord ‘“‘in such
manner and location as to give reasonable notice of the
claim of copyright.”

There are at least three reasons for prescribing use of
the symbol “®” rather than ““0” in the notice to ap-
pear on phonorecords of sound recordings. Aside from
the need to avoid confusion between claims to copy-
right in the sound recording and in the musical or lit-
erary work embodied in it, there is also a necessity for
distinguishing between copyright claims in the sound
recording and in the printed text or art work appearing
on the record label, album cover, liner notes, et cetera.
The symbol ““(0”’ has also been adopted as the inter-
national symbol for the protection of sound recordings
by the ‘“‘Phonograms Convention’ (the Convention for
the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms, done
at Geneva October 29, 1971), to which the United States
is a party.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100-568, §7(b)(1), (2), sub-
stituted ‘‘General provisions’” for ‘‘General require-
ment” in heading, and ‘‘may be placed on’ for ‘‘shall be
placed on all”’ in text.

Subsec. (b). Pub. L. 100-568, §7(b)(3), substituted “If a
notice appears on the phonorecords, it’’ for ‘“The notice
appearing on the phonorecords’.
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Subsec. (d). Pub. L. 100-568, § 7(b)(4), added subsec. (d).
EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§403. Notice of copyright: Publications incor-
porating United States Government works

Sections 401(d) and 402(d) shall not apply to a
work published in copies or phonorecords con-
sisting predominantly of one or more works of
the United States Government unless the notice
of copyright appearing on the published copies
or phonorecords to which a defendant in the
copyright infringement suit had access includes
a statement identifying, either affirmatively or
negatively, those portions of the copies or
phonorecords embodying any work or works pro-
tected under this title.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100-568, §7(c), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Section 403 is aimed at a publishing practice that,
while technically justified under the present law, has
been the object of considerable criticism. In cases
where a Government work is published or republished
commercially, it has frequently been the practice to
add some ‘‘new matter’” in the form of an introduction,
editing, illustrations, etc., and to include a general
copyright notice in the name of the commercial pub-
lisher. This in no way suggests to the public that the
bulk of the work is uncopyrightable and therefore free
for use.

To make the notice meaningful rather than mislead-
ing, section 403 requires that, when the copies or
phonorecords consist ‘‘preponderantly of one or more
works of the United States Government,” the copy-
right notice (if any) identify those parts of the work in
which copyright is claimed. A failure to meet this re-
quirement would be treated as an omission of the no-
tice, subject to the provisions of section 405.

AMENDMENTS

1988—Pub. L. 100-568 amended section generally. Prior
to amendment, section read as follows: ‘‘Whenever a
work is published in copies or phonorecords consisting
preponderantly of one or more works of the United
States Government, the notice of copyright provided by
sections 401 or 402 shall also include a statement identi-
fying, either affirmatively or negatively, those por-
tions of the copies or phonorecords embodying any
work or works protected under this title.”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§404. Notice of copyright: Contributions to col-
lective works

(a) A separate contribution to a collective
work may bear its own notice of copyright, as
provided by sections 401 through 403. However, a
single notice applicable to the collective work
as a whole is sufficient to invoke the provisions
of section 401(d) or 402(d), as applicable with re-
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spect to the separate contributions it contains
(not including advertisements inserted on behalf
of persons other than the owner of copyright in
the collective work), regardless of the ownership
of copyright in the contributions and whether or
not they have been previously published.

(b) With respect to copies and phonorecords
publicly distributed by authority of the copy-
right owner before the effective date of the
Berne Convention Implementation Act of 1988,
where the person named in a single notice appli-
cable to a collective work as a whole is not the
owner of copyright in a separate contribution
that does not bear its own notice, the case is
governed by the provisions of section 406(a).

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100-568, §7(d), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

In conjunction with the provisions of section 201(c),
section 404 deals with a troublesome problem under the
present law: the notice requirements applicable to con-
tributions published in periodicals and other collective
works. The basic approach of the section is threefold:

(1) To permit but not require a separate contribu-
tion to bear its own notice;

(2) To make a single notice, covering the collective
work as a whole, sufficient to satisfy the notice re-
quirement for the separate contributions it contains,
even if they have been previously published or their
ownership is different; and

(3) To protect the interests of an innocent infringer
of copyright in a contribution that does not bear its
own notice, who has dealt in good faith with the per-
son named in the notice covering the collective work
as a whole.

As a general rule, under this section, the rights in an
individual contribution to a collective work would not
be affected by the lack of a separate copyright notice,
as long as the collective work as a whole bears a notice.
One exception to this rule would apply to ‘‘advertise-
ments inserted on behalf of persons other than the
owner of copyright in the collective work.” Collective
works, notably newspapers and magazines, are major
advertising media, and it is common for the same ad-
vertisement to be published in a number of different
periodicals. The general copyright notice in a particu-
lar issue would not ordinarily protect the advertise-
ments inserted in it, and relatively little advertising
matter today is published with a separate copyright no-
tice. The exception in section 404(a), under which sepa-
rate notices would be required for most advertisements
published in collective works, would impose no undue
burdens on copyright owners and is justified by the spe-
cial circumstances.

Under section 404(b) a separate contribution that does
not bear its own notice, and that is published in a col-
lective work with a general notice containing the name
of someone other than the copyright owner of the con-
tribution, is treated as if it has been published with the
wrong name in the notice. The case is governed by sec-
tion 406(a), which means that an innocent infringer who
in good faith took a license from the person named in
the general notice would be shielded from liability to
some extent.

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in subsec. (b), is Mar.
1, 1989, see section 13 of Pub. L. 100-568, set out as an
Effective Date of 1988 Amendment note under section
101 of this title.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100-568, § 7(d)(1), substituted
““to invoke the provisions of section 401(d) or 402(d), as
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applicable’ for ‘‘to satisfy the requirements of sections
401 through 403”°.

Subsec. (b). Pub. L. 100-568, §7(d)(2), substituted
““With respect to copies and phonorecords publicly dis-
tributed by authority of the copyright owner before the
effective date of the Berne Convention Implementation
Act of 1988, where’’ for ‘“Where’’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when

cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§405. Notice of copyright: Omission of notice on
certain copies and phonorecords

(a) EFFECT OF OMISSION ON COPYRIGHT.—With
respect to copies and phonorecords publicly dis-
tributed by authority of the copyright owner be-
fore the effective date of the Berne Convention
Implementation Act of 1988, the omission of the
copyright mnotice described in sections 401
through 403 from copies or phonorecords pub-
licly distributed by authority of the copyright
owner does not invalidate the copyright in a
work if—

(1) the notice has been omitted from no more
than a relatively small number of copies or
phonorecords distributed to the public; or

(2) registration for the work has been made
before or is made within five years after the
publication without notice, and a reasonable
effort is made to add notice to all copies or
phonorecords that are distributed to the pub-
lic in the United States after the omission has
been discovered; or

(3) the notice has been omitted in violation
of an express requirement in writing that, as a
condition of the copyright owner’s authoriza-
tion of the public distribution of copies or
phonorecords, they bear the prescribed notice.

(b) EFFECT OF OMISSION ON INNOCENT INFRING-
ERS.—Any person who innocently infringes a
copyright, in reliance upon an authorized copy
or phonorecord from which the copyright notice
has been omitted and which was publicly dis-
tributed by authority of the copyright owner be-
fore the effective date of the Berne Convention
Implementation Act of 1988, incurs no liability
for actual or statutory damages under section
504 for any infringing acts committed before re-
ceiving actual notice that registration for the
work has been made under section 408, if such
person proves that he or she was misled by the
omission of notice. In a suit for infringement in
such a case the court may allow or disallow re-
covery of any of the infringer’s profits attrib-
utable to the infringement, and may enjoin the
continuation of the infringing undertaking or
may require, as a condition for permitting the
continuation of the infringing undertaking, that
the infringer pay the copyright owner a reason-
able license fee in an amount and on terms fixed
by the court.

(c) REMOVAL OF NOTICE.—Protection under this
title is not affected by the removal, destruction,
or obliteration of the notice, without the au-
thorization of the copyright owner, from any
publicly distributed copies or phonorecords.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2578; Pub. L. 100-568, §7(e), Oct. 31, 1988, 102 Stat.
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2858; Pub. L. 105-80, §12(a)(10), Nov. 13, 1997, 111
Stat. 15635.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Effect of Omission on Copyright Protection. The pro-
visions of section 405(a) make clear that the notice re-
quirements of sections 401, 402, and 403 are not absolute
and that, unlike the law now in effect, the outright
omission of a copyright notice does not automatically
forfeit protection and throw the work into the public
domain. This not only represents a major change in the
theoretical framework of American copyright law, but
it also seems certain to have immediate practical con-
sequences in a great many individual cases. Under the
proposed law a work published without any copyright
notice will still be subject to statutory protection for
at least 5 years, whether the omission was partial or
total, unintentional or deliberate.

Under the general scheme of the bill, statutory copy-
right protection is secured automatically when a work
is created, and is not lost when the work is published,
even if the copyright notice is omitted entirely. Sub-
section (a) of section 405 provides that omission of no-
tice, whether intentional or unintentional, does not in-
validate the copyright if either of two conditions is
met:

(1) if ‘“‘no more than a relatively small number’ of
copies or phonorecords have been publicly distributed
without notice; or

(2) if registration for the work has already been
made, or is made within 5 years after the publication
without notice, and a reasonable effort is made to add
notice to copies or phonorecords publicly distributed
in the United States after the omission is discovered.
Thus, if notice is omitted from more than a ‘‘rel-

atively small number’’ of copies or phonorecords, copy-
right is not lost immediately, but the work will go into
the public domain if no effort is made to correct the
error or if the work is not registered within 5 years.

Section 405(a) takes a middle-ground approach in an
effort to encourage use of a copyright notice without
causing unfair and unjustifiable forfeitures on tech-
nical grounds. Clause (1) provides that, as long as the
omission is from ‘‘no more than a relatively small
number of copies or phonorecords,” there is no effect
upon the copyright owner’s rights except in the case of
an innocent infringement covered by section 405(b);
there is no need for registration or for efforts to correct
the error if this clause is applicable. The phrase ‘‘rel-
atively small number” is intended to be less restrictive
than the phrase ‘‘a particular copy or copies’ now in
section 21 of the present law [section 21 of former title
21].

Under clause (2) of subsection (a), the first condition
for curing an omission from a larger number of copies
is that registration be made before the end of 5 years
from the defective publication. This registration may
have been made before the omission took place or be-
fore the work had been published in any form and, since
the reasons for the omission have no bearing on the va-
lidity of copyright, there would be no need for the ap-
plication to refer to them. Some time limit for reg-
istration is essential and the 5-year period is reason-
able and consistent with the period provided in section
410(c).

The second condition established by clause (2) is that
the copyright owner make a ‘‘reasonable effort,” after
discovering his error, to add the notice to copies or
phonorecords distributed thereafter. This condition is
specifically limited to copies or phonorecords publicly
distributed in the United States, since it would be bur-
densome and impractical to require an American copy-
right owner to police the activities of foreign licensees
in this situation.

The basic notice requirements set forth in sections
401(a) and 402(a) are limited to cases where a work is
published ‘‘by authority of the copyright owner’” and,
in prescribing the effect of omission of notice, section
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405(a) refers only to omission ‘‘from copies or phono-
records publicly distributed by authority of the copy-
right owner.”” The intention behind this language is
that, where the copyright owner authorized publication
of the work, the notice requirements would not be met
if copies or phonorecords are publicly distributed with-
out a notice, even if he expected a notice to be used.
However, if the copyright owner authorized publication
only on the express condition that all copies or phono-
records bear a prescribed notice, the provisions of sec-
tion 401 or 402 and of section 405 would not apply since
the publication itself would not be authorized. This
principle is stated directly in section 405(a)(3).

Effect of Omission on Innocent Infringers. In addition
to the possibility that copyright protection will be for-
feited under section 405(a)(2) if the notice is omitted, a
second major inducement to use of the notice is found
in subsection (b) of section 405. That provision, which
limits the rights of a copyright owner against innocent
infringers under certain circumstances, would be appli-
cable whether the notice has been omitted from a large
number or from a ‘‘relatively small number’’ of copies.
The general postulates underlying the provision are
that a person acting in good faith and with no reason
to think otherwise should ordinarily be able to assume
that a work is in the public domain if there is no notice
on an authorized copy or phonorecord and that, if he
relies on this assumption, he should be shielded from
unreasonable liability.

Under section 405(b) an innocent infringer who acts
“in reliance upon an authorized copy or phonorecord
from which the copyright notice has been omitted”,
and who proves that he was misled by the omission, is
shielded from liability for actual or statutory damages
with respect to ‘‘any infringing acts committed before
receiving actual notice’” of registration. Thus, where
the infringement is completed before actual notice has
been served—as would be the usual case with respect to
relatively minor infringements by teachers, librarians,
journalists, and the like—liability, if any, would be
limited to the profits the infringer realized from the
act of infringement. On the other hand, where the in-
fringing enterprise is one running over a period of time,
the copyright owner would be able to seek an injunc-
tion against continuation of the infringement, and to
obtain full monetary recovery for all infringing acts
committed after he had served notice of registration.
Persons who undertake major enterprises of this sort
should check the Copyright Office registration records
before starting, even where copies have been published
without notice.

The purpose of the second sentence of subsection (b)
is to give the courts broad discretion to balance the eq-
uities within the framework of section 405 [this sec-
tion]. Where an infringer made profits from infringing
acts committed innocently before receiving notice from
the copyright owner, the court may allow or withhold
their recovery in light of the circumstances. The court
may enjoin an infringement or may permit its continu-
ation on condition that the copyright owner be paid a
reasonable license fee.

Removal of Notice by Others. Subsection (c) of sec-
tion 405 involves the situation arising when, following
an authorized publication with notice, someone further
down the chain of commerce removes, destroys, or ob-
literates the notice. The courts dealing with this prob-
lem under the present law, especially in connection
with copyright notices on the selvage of textile fabrics,
have generally upheld the validity of a notice that was
securely attached to the copies when they left the con-
trol of the copyright owner, even though removal of the
notice at some later stage was likely. This conclusion
is incorporated in subsection (c).

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in subsecs. (a) and
(b), is Mar. 1, 1989, see section 13 of Pub. L. 100-568, set
out as an Effective Date of 1988 Amendment note under
section 101 of this title.
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AMENDMENTS

1997—Subsec. (b). Pub. L. 105-80 substituted ‘‘condi-
tion for permitting the continuation’ for ‘‘condition or
permitting the continuation”.

1988—Pub. L. 100-568, §7(e)(3), substituted ‘‘notice on
certain copies and phonorecords’ for ‘‘notice’ in sec-
tion catchline.

Subsec. (a). Pub. L. 100-568, §7(e)(1), substituted
“With respect to copies and phonorecords publicly dis-
tributed by authority of the copyright owner before the
effective date of the Berne Convention Implementation
Act of 1988, the omission of the copyright notice de-
scribed in” for ‘“The omission of the copyright notice
prescribed by’’.

Subsec. (b). Pub. L. 100-568, §7(e)(2), substituted
“omitted and which was publicly distributed by author-
ity of the copyright owner before the effective date of
the Berne Convention Implementation Act of 1988, for
“‘omitted,”.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§406. Notice of copyright: Error in name or date
on certain copies and phonorecords

(a) ERROR IN NAME.—With respect to copies
and phonorecords publicly distributed by au-
thority of the copyright owner before the effec-
tive date of the Berne Convention Implementa-
tion Act of 1988, where the person named in the
copyright notice on copies or phonorecords pub-
licly distributed by authority of the copyright
owner is not the owner of copyright, the validity
and ownership of the copyright are not affected.
In such a case, however, any person who inno-
cently begins an undertaking that infringes the
copyright has a complete defense to any action
for such infringement if such person proves that
he or she was misled by the notice and began the
undertaking in good faith under a purported
transfer or license from the person named there-
in, unless before the undertaking was begun—

(1) registration for the work had been made
in the name of the owner of copyright; or

(2) a document executed by the person
named in the notice and showing the owner-
ship of the copyright had been recorded.

The person named in the notice is liable to ac-
count to the copyright owner for all receipts
from transfers or licenses purportedly made
under the copyright by the person named in the
notice.

(b) ERROR IN DATE.—When the year date in the
notice on copies or phonorecords distributed be-
fore the effective date of the Berne Convention
Implementation Act of 1988 by authority of the
copyright owner is earlier than the year in
which publication first occurred, any period
computed from the year of first publication
under section 302 is to be computed from the
year in the notice. Where the year date is more
than one year later than the year in which pub-
lication first occurred, the work is considered to
have been published without any notice and is
governed by the provisions of section 405.

(c) OMISSION OF NAME OR DATE.—Where copies
or phonorecords publicly distributed before the
effective date of the Berne Convention Imple-
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mentation Act of 1988 by authority of the copy-
right owner contain no name or no date that
could reasonably be considered a part of the no-
tice, the work is considered to have been pub-
lished without any notice and is governed by the
provisions of section 405 as in effect on the day
before the effective date of the Berne Conven-
tion Implementation Act of 1988.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2578; Pub. L. 100-568, §7(f), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

In addition to cases where notice has been omitted
entirely, it is common under the present law for a
copyright notice to be fatally defective because the
name or date has been omitted or wrongly stated. Sec-
tion 406 is intended to avoid technical forfeitures in
these cases, while at the same time inducing use of the
correct name and date and protecting users who rely on
erroneous information.

Error in Name. Section 406(a) begins with a state-
ment that the use of the wrong name in the notice will
not affect the validity or ownership of the copyright,
and then deals with situations where someone acting
innocently and in good faith infringes a copyright by
relying on a purported transfer or license from the per-
son erroneously named in the notice. In such a case the
innocent infringer is given a complete defense unless a
search of the Copyright Office records would have
shown that the owner was someone other than the per-
son named in the notice. Use of the wrong name in the
notice is no defense if, at the time infringement was
begun, registration had been made in the name of the
true owner, or if ‘“‘a document executed by the person
named in the notice and showing the ownership of the
copyright had been recorded.”

The situation dealt with in section 406(a) presupposes
a contractual relation between the copyright owner
and the person named in the notice. The copies or
phonorecords bearing the defective notice have been
“distributed by authority of the copyright owner’ and,
unless the publication can be considered unauthorized
because of breach of an express condition in the con-
tract or other reasons, the owner must be presumed to
have acquiesced in the use of the wrong name. If the
person named in the notice grants a license for use of
the work in good faith or under a misapprehension,
that person should not be liable as a copyright in-
fringer, but the last sentence of section 406(a) would
make the person named in the notice liable to account
to the copyright owner for ‘‘all receipts, from transfers
or licenses purportedly made under the copyright’” by
that person.

Error in Date. The familiar problems of antedated
and postdated notices are dealt with in subsection (b)
of section 406. In the case of an antedated notice, where
the year in the notice is earlier than the year of first
publication, the bill adopts the established judicial
principle that any statutory term measured from the
year of publication will be computed from the year
given in the notice. This provision would apply not
only to the copyright terms of anonymous works, pseu-
donymous works, and works made for hire under sec-
tion 302(c), but also to the presumptive periods set
forth in section 302(e).

As for postdated notices, subsection (b) provides that,
where the year in the notice is more than one year
later than the year of first publication the case is
treated as if the notice had been omitted and is gov-
erned by section 405. Notices postdated by one year are
quite common on works published near the end of a
year, and it would be unnecessarily strict to equate
cases of that sort with works published without notice
of any sort.

Omission of Name or Date. Section 406(c) provides
that, if the copies or phonorecords ‘‘contain no name or
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no date that could reasonably be considered a part of
the notice,” the result is the same as if the notice had
been omitted entirely, and section 405 controls. Unlike
the present law, the bill contains no provision requir-
ing the elements of the copyright notice to ‘‘accom-
pany’’ each other, and under section 406(c) a name or
date that could reasonably be read with the other ele-
ments may satisfy the requirements even if somewhat
separated from them. Direct contiguity or juxtaposi-
tion of the elements is no longer necessary; but if the
elements are too widely separated for their relation to
be apparent, or if uncertainty is created by the pres-
ence of other names or dates, the case would have to be
treated as if the name or date, and hence the notice it-
self had been omitted altogether.

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in text, is Mar. 1,
1989, see section 13 of Pub. L. 100-568, set out as an Ef-
fective Date of 1988 Amendment note under section 101
of this title.

AMENDMENTS

1988—Pub. L. 100-568, §7(f)(4), substituted ‘‘date on
certain copies and phonorecords’ for ‘‘date’ in section
catchline.

Subsec. (a). Pub. L. 100-568, § 7(f)(1), substituted ‘“With
respect to copies and phonorecords publicly distributed
by authority of the copyright owner before the effec-
tive date of the Berne Convention Implementation Act
of 1988, where’’ for ‘““Where’’.

Subsec. (b). Pub. L. 100-568, §7(f)(2), inserted ‘‘before
the effective date of the Berne Convention Implementa-
tion Act of 1988’ after ‘‘distributed’.

Subsec. (c). Pub. L. 100-568, §7(f)(3), inserted ‘‘before
the effective date of the Berne Convention Implementa-
tion Act of 1988 after ‘‘publicly distributed” and ‘‘as in
effect on the day before the effective date of the Berne
Convention Implementation Act of 1988 after ‘‘section
405>.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§407. Deposit of copies or phonorecords for Li-
brary of Congress

(a) Except as provided by subsection (c), and
subject to the provisions of subsection (e), the
owner of copyright or of the exclusive right of
publication in a work published in the United
States shall deposit, within three months after
the date of such publication—

(1) two complete copies of the best edition;
or

(2) if the work is a sound recording, two
complete phonorecords of the best edition, to-
gether with any printed or other visually per-
ceptible material published with such phono-
records.

Neither the deposit requirements of this sub-
section nor the acquisition provisions of sub-
section (e) are conditions of copyright protec-
tion.

(b) The required copies or phonorecords shall
be deposited in the Copyright Office for the use
or disposition of the Library of Congress. The
Register of Copyrights shall, when requested by
the depositor and upon payment of the fee pre-
scribed by section 708, issue a receipt for the de-
posit.
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(c) The Register of Copyrights may by regula-
tion exempt any categories of material from the
deposit requirements of this section, or require
deposit of only one copy or phonorecord with re-
spect to any categories. Such regulations shall
provide either for complete exemption from the
deposit requirements of this section, or for al-
ternative forms of deposit aimed at providing a
satisfactory archival record of a work without
imposing practical or financial hardships on the
depositor, where the individual author is the
owner of copyright in a pictorial, graphic, or
sculptural work and (i) less than five copies of
the work have been published, or (ii) the work
has been published in a limited edition consist-
ing of numbered copies, the monetary value of
which would make the mandatory deposit of two
copies of the best edition of the work burden-
some, unfair, or unreasonable.

(d) At any time after publication of a work as
provided by subsection (a), the Register of Copy-
rights may make written demand for the re-
quired deposit on any of the persons obligated to
make the deposit under subsection (a). Unless
deposit is made within three months after the
demand is received, the person or persons on
whom the demand was made are liable—

(1) to a fine of not more than $250 for each
work; and

(2) to pay into a specially designated fund in
the Library of Congress the total retail price
of the copies or phonorecords demanded, or, if
no retail price has been fixed, the reasonable
cost to the Library of Congress of acquiring
them; and

(3) to pay a fine of $2,500, in addition to any
fine or liability imposed under clauses (1) and

(2), if such person willfully or repeatedly fails

or refuses to comply with such a demand.

(e) With respect to transmission programs
that have been fixed and transmitted to the pub-
lic in the United States but have not been pub-
lished, the Register of Copyrights shall, after
consulting with the Librarian of Congress and
other interested organizations and officials, es-
tablish regulations governing the acquisition,
through deposit or otherwise, of copies or
phonorecords of such programs for the collec-
tions of the Library of Congress.

(1) The Librarian of Congress shall be per-
mitted, under the standards and conditions set
forth in such regulations, to make a fixation
of a transmission program directly from a
transmission to the public, and to reproduce
one copy or phonorecord from such fixation
for archival purposes.

(2) Such regulations shall also provide stand-
ards and procedures by which the Register of
Copyrights may make written demand, upon
the owner of the right of transmission in the
United States, for the deposit of a copy or
phonorecord of a specific transmission pro-
gram. Such deposit may, at the option of the
owner of the right of transmission in the
United States, be accomplished by gift, by
loan for purposes of reproduction, or by sale at
a price not to exceed the cost of reproducing
and supplying the copy or phonorecord. The
regulations established under this clause shall
provide reasonable periods of not less than
three months for compliance with a demand,
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and shall allow for extensions of such periods
and adjustments in the scope of the demand or
the methods for fulfilling it, as reasonably
warranted by the circumstances. Willful fail-
ure or refusal to comply with the conditions
prescribed by such regulations shall subject
the owner of the right of transmission in the
United States to liability for an amount, not
to exceed the cost of reproducing and supply-
ing the copy or phonorecord in question, to be
paid into a specially designated fund in the Li-
brary of Congress.

(3) Nothing in this subsection shall be con-
strued to require the making or retention, for
purposes of deposit, of any copy or phono-
record of an unpublished transmission pro-
gram, the transmission of which occurs before
the receipt of a specific written demand as
provided by clause (2).

(4) No activity undertaken in compliance
with regulations prescribed under clauses (1)
or (2) of this subsection shall result in liability
if intended solely to assist in the acquisition
of copies or phonorecords under this sub-
section.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2579; Pub. L. 100-568, §8, Oct. 31, 1988, 102 Stat.
2859; Pub. L. 105-80, §12(a)(11), Nov. 13, 1997, 111
Stat. 15635.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The provisions of sections 407 through 411 of the bill
mark another departure from the present law. Under
the 1909 statute, deposit of copies for the collections of
the Library of Congress and deposit of copies for pur-
poses of copyright registration have been treated as the
same thing. The bill’s basic approach is to regard de-
posit and registration as separate though closely relat-
ed: deposit of copies or phonorecords for the Library of
Congress is mandatory, but exceptions can be made for
material the Library neither needs nor wants; copy-
right registration is not generally mandatory, but is a
condition of certain remedies for copyright infringe-
ment. Deposit for the Library of Congress can be, and
in the bulk of cases undoubtedly will be, combined with
copyright registration.

The basic requirement of the deposit provision, sec-
tion 407, is that within 3 months after a work has been
published with notice of copyright in the United
States, the ‘“‘owner of copyright or of the exclusive
right of publication’ must deposit two copies or phono-
records of the work in the Copyright Office. The Reg-
ister of Copyrights is authorized to exempt any cat-
egory of material from the deposit requirements.
Where the category is not exempted and deposit is not
made, the Register may demand it; failure to comply
would be penalized by a fine.

Under the present law deposits for the Library of
Congress must be combined with copyright registra-
tion, and failure to comply with a formal demand for
deposit and registration results in complete loss of
copyright. Under section 407 of the bill, the deposit re-
quirements can be satisfied without ever making reg-
istration, and subsection (a) makes clear that deposit
“‘is not a condition of copyright protection.”” A realistic
fine, coupled with the increased inducements for vol-
untary registration and deposit under other sections of
the bill, seems likely to produce a more effective de-
posit system than the present one. The bill’s approach
will also avoid the danger that, under a divisible copy-
right, one copyright owner’s rights could be destroyed
by another owner’s failure to deposit.

Although the basic deposit requirements are limited
to works ‘‘published with notice of copyright in the
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United States,”” they would become applicable as soon
as a work first published abroad is published in this
country through the distribution of copies or phono-
records that are either imported or are part of an
American edition. With respect to all types or works
other than sound recordings, the basic obligation is to
deposit ‘‘two complete copies of the best edition’’; the
term ‘‘best edition,” as defined in section 101, makes
clear that the Library of Congress is entitled to receive
copies of phonorecords from the edition it believes best
suits its needs regardless of the quantity or quality of
other U.S. editions that may also have been published
before the time of deposit. Once the deposit require-
ments for a particular work have been satisfied under
section 407, however, the Library cannot claim deposit
of future editions unless they represent newly copy-
rightable works under section 103.

The deposit requirement for sound recordings in-
cludes ‘“two complete phonorecords of the best edition”
and any other visually-perceptible material published
with the phonorecords. The reference here is to the text
or pictorial matter appearing on record sleeves and
album covers or embodied in separate leaflets or book-
lets included in a sleeve, album, or other container.
The required deposit in the case of a sound recording
would extend to the entire ‘‘package’ and not just to
the disk, tape, or other phonorecord included as part of
it.

Deposits under section 407, although made in the
Copyright Office, are ‘‘for the use or disposition of the
Library of Congress.” Thus, the fundamental criteria
governing regulations issued under section 407(c),
which allows exemptions from the deposit require-
ments for certain categories of works, would be the
needs and wants of the Library. The purpose of this
provision is to make the deposit requirements as flexi-
ble as possible, so that there will be no obligation to
make deposits where it serves no purpose, so that only
one copy or phonorecord may be deposited where two
are not needed, and so that reasonable adjustments can
be made to meet practical needs in special cases. The
regulations, in establishing special categories for these
purposes, would necessarily balance the value of the
copies or phonorecords to the collections of the Library
of Congress against the burdens and costs to the copy-
right owner of providing them.

The Committee adopted an amendment to subsection
(c) of section 407, aimed at meeting the concerns ex-
pressed by representatives of various artists’ groups
concerning the deposit of expensive art works and
graphics published in limited editions. Under the
present law, optional deposit of photographs is per-
mitted for various classes of works, but not for fine
prints, and this has resulted in many artists choosing
to forfeit copyright protection rather than bear the ex-
pense of depositing ‘‘two copies of the best edition.”” To
avoid this unfair result, the last sentence of subsection
(c) would require the Register to issue regulations
under which such works would either be exempted en-
tirely from the mandatory deposit or would be subject
to an appropriate alternative form of deposit.

If, within three months after the Register of Copy-
rights has made a formal demand for deposit in accord-
ance with section 407(d), the person on whom the de-
mand was made has not complied, that person becomes
liable to a fine up to $250 for each work, plus the ‘‘total
retail price of the copies or phonorecords demanded.”’ If
no retail price has been fixed, clause (2) of subsection
(d) establishes the additional amount as ‘‘the reason-
able cost to the Library of Congress of acquiring
them.” Thus, where the copies or phonorecords are not
available for sale through normal trade channels—as
would be true of many motion picture films, video
tapes, and computer tapes, for example—the item of
cost to be included in the fine would be equal to the
basic expense of duplicating the copies or phonorecords
plus a reasonable amount representing what it would
have cost the Library to obtain them under its normal
acquisitions procedures, if they had been available.

There have been cases under the present law in which
the mandatory deposit provisions have been delib-
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erately and repeatedly ignored, presumably on the as-
sumption that the Library is unlikely to enforce them.
In addition to the penalties provided in the current bill,
the last clause of subsection (d) would add a fine of
$2,500 for willful or repeated failure or refusal to de-
posit upon demand.

The Committee also amended section 407 [this sec-
tion] by adding a new subsection (e), with conforming
amendments of sections 407(a) and 408(b). These amend-
ments are intended to provide a basis for the Library of
Congress to acquire, as a part of the copyright deposit
system, copies or recordings of non-syndicated radio
and television programs, without imposing any hard-
ships on broadcasters. Under subsection (e) the Library
is authorized to tape programs off the air in all cases
and may ‘‘demand’ that the broadcaster supply the Li-
brary with a copy or phonorecord of a particular pro-
gram. However, this ‘‘demand’” authority is extremely
limited: (1) The broadcaster is not required to retain
any recording of a program after it has been transmit-
ted unless a demand has already been received; (2) the
demand would cover only a particular program; ‘‘blan-
ket demands would not be permitted; (3) the broad-
caster would have the option of supplying the demand
by gift, by loan for purposes of reproduction, or by sale
at cost; and (4) the penalty for willful failure or refusal
to comply with a demand is limited to the cost of re-
producing and supplying the copy or phonorecord in
question.

AMENDMENTS

1997—Subsec. (d)(2). Pub. L. 105-80 substituted ‘‘cost
to the Library of Congress’ for ‘‘cost of the Library of
Congress’’.

1988—Subsec. (a). Pub. L. 100-568 struck out ‘‘with no-
tice of copyright’’ before ‘‘in the United States’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

DEPOSITS AND REGISTRATIONS MADE AFTER DECEMBER
31, 1977, IN RESPONSE TO DEMAND UNDER PREDE-
CESSOR DEMAND AND PENALTY PROVISIONS

Section 110 of Pub. L. 94-553 provided that: ‘“The de-
mand and penalty provisions of section 14 of title 17 as
it existed on December 31, 1977, apply to any work in
which copyright has been secured by publication with
notice of copyright on or before that date, but any de-
posit and registration made after that date in response
to a demand under that section shall be made in ac-
cordance with the provisions of title 17 as amended by
the first section of this Act.”

§408. Copyright registration in general

(a) REGISTRATION PERMISSIVE.—At any time
during the subsistence of the first term of copy-
right in any published or unpublished work in
which the copyright was secured before January
1, 1978, and during the subsistence of any copy-
right secured on or after that date, the owner of
copyright or of any exclusive right in the work
may obtain registration of the copyright claim
by delivering to the Copyright Office the deposit
specified by this section, together with the ap-
plication and fee specified by sections 409 and
708. Such registration is not a condition of copy-
right protection.

(b) DEPOSIT FOR COPYRIGHT REGISTRATION.—
Except as provided by subsection (c), the mate-
rial deposited for registration shall include—

(1) in the case of an unpublished work, one
complete copy or phonorecord;
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(2) in the case of a published work, two com-
plete copies or phonorecords of the best edi-
tion;

(3) in the case of a work first published out-
side the United States, one complete copy or
phonorecord as so published;

(4) in the case of a contribution to a collec-
tive work, one complete copy or phonorecord
of the best edition of the collective work.

Copies or phonorecords deposited for the Library
of Congress under section 407 may be used to
satisfy the deposit provisions of this section, if
they are accompanied by the prescribed applica-
tion and fee, and by any additional identifying
material that the Register may, by regulation,
require. The Register shall also prescribe regula-
tions establishing requirements under which
copies or phonorecords acquired for the Library
of Congress under subsection (e) of section 407,
otherwise than by deposit, may be used to sat-
isfy the deposit provisions of this section.

(c) ADMINISTRATIVE CLASSIFICATION AND OP-
TIONAL DEPOSIT.—

(1) The Register of Copyrights is authorized
to specify by regulation the administrative
classes into which works are to be placed for
purposes of deposit and registration, and the
nature of the copies or phonorecords to be de-
posited in the various classes specified. The
regulations may require or permit, for par-
ticular classes, the deposit of identifying ma-
terial instead of copies or phonorecords, the
deposit of only one copy or phonorecord where
two would normally be required, or a single
registration for a group of related works. This
administrative classification of works has no
significance with respect to the subject matter
of copyright or the exclusive rights provided
by this title.

(2) Without prejudice to the general author-
ity provided under clause (1), the Register of
Copyrights shall establish regulations specifi-
cally permitting a single registration for a
group of works by the same individual author,
all first published as contributions to periodi-
cals, including newspapers, within a twelve-
month period, on the basis of a single deposit,
application, and registration fee, under the
following conditions:

(A) if the deposit consists of one copy of
the entire issue of the periodical, or of the
entire section in the case of a newspaper, in
which each contribution was first published;
and

(B) if the application identifies each work
separately, including the periodical contain-
ing it and its date of first publication.

(3) As an alternative to separate renewal
registrations under subsection (a) of section
304, a single renewal registration may be made
for a group of works by the same individual
author, all first published as contributions to
periodicals, including newspapers, upon the
filing of a single application and fee, under all
of the following conditions:

(A) the renewal claimant or claimants, and
the basis of claim or claims under section
304(a), is the same for each of the works; and

(B) the works were all copyrighted upon
their first publication, either through sepa-
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rate copyright notice and registration or by
virtue of a general copyright notice in the
periodical issue as a whole; and

(C) the renewal application and fee are re-
ceived not more than twenty-eight or less
than twenty-seven years after the thirty-
first day of December of the calendar year in
which all of the works were first published;
and

(D) the renewal application identifies each
work separately, including the periodical
containing it and its date of first publica-
tion.

(d) CORRECTIONS AND AMPLIFICATIONS.—The
Register may also establish, by regulation, for-
mal procedures for the filing of an application
for supplementary registration, to correct an
error in a copyright registration or to amplify
the information given in a registration. Such
application shall be accompanied by the fee pro-
vided by section 708, and shall clearly identify
the registration to be corrected or amplified.
The information contained in a supplementary
registration augments but does not supersede
that contained in the earlier registration.

(e) PUBLISHED EDITION OF PREVIOUSLY REG-
ISTERED WORK.—Registration for the first pub-
lished edition of a work previously registered in
unpublished form may be made even though the
work as published is substantially the same as
the unpublished version.

(f) PREREGISTRATION OF WORKS BEING PRE-
PARED FOR COMMERCIAL DISTRIBUTION.—

(1) RULEMAKING.—Not later than 180 days
after the date of enactment of this subsection,
the Register of Copyrights shall issue regula-
tions to establish procedures for
preregistration of a work that is being pre-
pared for commercial distribution and has not
been published.

(2) CLASS OF WORKS.—The regulations estab-
lished wunder paragraph (1) shall permit
preregistration for any work that is in a class
of works that the Register determines has had
a history of infringement prior to authorized
commercial distribution.

(3) APPLICATION FOR REGISTRATION.—Not
later than 3 months after the first publication
of a work preregistered under this subsection,
the applicant shall submit to the Copyright
Office—

(A) an application for registration of the
work;

(B) a deposit; and

(C) the applicable fee.

(4) EFFECT OF UNTIMELY APPLICATION.—AnN
action under this chapter for infringement of
a work preregistered under this subsection, in
a case in which the infringement commenced
no later than 2 months after the first publica-
tion of the work, shall be dismissed if the
items described in paragraph (3) are not sub-
mitted to the Copyright Office in proper form
within the earlier of—

(A) 3 months after the first publication of
the work; or

(B) 1 month after the copyright owner has
learned of the infringement.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2580; Pub. L. 100-568, §9(a), Oct. 31, 1988, 102 Stat.

TITLE 17—COPYRIGHTS

§408

2859; Pub. L. 102-307, title I, §102(e), June 26, 1992,
106 Stat. 266; Pub. L. 109-9, title I, §104(a), Apr.
27, 2005, 119 Stat. 221.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

Permissive Registration. Under section 408(a), reg-
istration of a claim to copyright in any work whether
published or unpublished, can be made voluntarily by
‘‘the owner of copyright or of any exclusive right in the
work’” at any time during the copyright term. The
claim may be registered in the Copyright Office by de-
positing the copies, phonorecords, or other material
specified by subsection (b) and (c), together with an ap-
plication and fee. Except where, under section 405(a),
registration is made to preserve a copyright that would
otherwise be invalidated because of omission of the no-
tice, registration is not a condition of copyright protec-
tion.

Deposit for Purpose of Copyright Registration. In gen-
eral, and subject to various exceptions, the material to
be deposited for copyright registration consists of one
complete copy or phonorecord of an unpublished work,
and two complete copies or phonorecords of the best
edition in the case of a published work. Section 408(b)
provides special deposit requirements in the case of a
work first published abroad (‘‘one complete copy or
phonorecord as so published’’) and in the case of a con-
tribution to a collective work (‘‘one complete copy or
phonorecord of the best edition of the collective
work’’). As a general rule the deposit of more than a
tear sheet or similar fraction of a collective work is
needed to identify the contribution properly and to
show the form in which it was published. Where appro-
priate as in the case of collective works such as multi-
volume encyclopedias, multipart newspaper editions,
and works that are rare or out of print, the regulations
issued by the Register under section 408(c) can be ex-
pected to make exceptions or special provisions.

With respect to works published in the United States,
a single deposit could be used to satisfy the deposit re-
quirements of section 407 and the registration require-
ments of section 408, if the application and fee for reg-
istration are submitted at the same time and are ac-
companied by ‘‘any additional identifying material’’ re-
quired by regulations. To serve this dual purpose the
deposit and registration would have to be made simul-
taneously; if a deposit under section 407 had already
been made, an additional deposit would be required
under section 408. In addition, since deposit for the Li-
brary of Congress and registration of a claim to copy-
right serve essentially different functions, section
408(b) authorizes the Register of Copyrights to issue
regulations under which deposit of additional material,
needed for identification of the work in which copy-
right is claimed, could be required in certain cases.

Administrative Classification. It is important that the
statutory provisions setting forth the subject matter of
copyright be kept entirely separate from any classifica-
tion of copyrightable works for practical administra-
tive purposes. Section 408(c)(1) thus leaves it to the
Register of Copyrights to specify ‘‘the administrative
classes into which works are to be placed for purposes
of deposit and registration,” and makes clear that this
administrative classification ‘‘“has no significance with
respect to the subject matter of copyright or the exclu-
sive rights provided by this title.”

Optional Deposit. Consistent with the principle of ad-
ministrative flexibility underlying all of the deposit
and registration provisions, subsection (c) of section 408
also gives the Register latitude in adjusting the type of
material deposited to the needs of the registration sys-
tem. The Register is authorized to issue regulations
specifying ‘‘the nature of the copies of phonorecords to
be deposited in the various classes’ and, for particular
classes, to require or permit deposit of identifying ma-
terial rather than copies or phonorecords, deposit of
one copy or phonorecord rather than two, or, in the
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case of a group of related works, a single rather than
a number of separate registrations. Under this provi-
sion the Register could, where appropriate, permit de-
posit of phonorecords rather than notated copies of mu-
sical compositions, allow or require deposit of print-
outs of computer programs under certain circum-
stances, or permit deposit of one volume of an encyclo-
pedia for purposes of registration of a single contribu-
tion.

Where the copies or phonorecords are bulky, un-
wieldy, easily broken, or otherwise impractical to file
and retain as records identifying the work registered,
the Register would be able to require or permit the sub-
stitute deposit of material that would better serve the
purpose of identification. Cases of this sort might in-
clude, for example, billboard posters, toys and dolls, ce-
ramics and glassware, costume jewelry, and a wide
range of three-dimensional objects embodying copy-
righted material. The Register’s authority would also
extend to rare or extremely valuable copies which
would be burdensome or impossible to deposit. Deposit
of one copy or phonorecord rather than two would prob-
ably be justifiable in the case of most motion pictures,
and in any case where the Library of Congress has no
need for the deposit and its only purpose is identifica-
tion.

The provision empowering the Register to allow a
number of related works to be registered together as a
group represents a needed and important liberalization
of the law now in effect. At present the requirement for
separate registrations where related works or parts of
a work are published separately has created adminis-
trative problems and has resulted in unnecessary bur-
dens and expenses on authors and other copyright own-
ers. In a number of cases the technical necessity for
separate applications and fees has caused copyright
owners to forego copyright altogether. Examples of
cases where these undesirable and unnecessary results
could be avoided by allowing a single registration in-
clude the various editions or issues of a daily news-
paper, a work published in serial installments, a group
of related jewelry designs, a group of photographs by
one photographer, a series of greeting cards related to
each other in some way, or a group of poems by a single
author.

Single Registration. Section 408(c)(2) directs the Reg-
ister of Copyrights to establish regulations permitting
under certain conditions a single registration for a
group of works by the same individual author, all first
published as contributions to periodicals, including
newspapers, within a twelve-month period, on the basis
of a single deposit, application, and registration fee. It
is required that each of the works as first published
have a separate copyright notice, and that the name of
the owner of copyright in the work, (or an abbreviation
by which the name can be recognized, or a generally
known alternative designation of the owner) is the
same in each notice. It is further required that the de-
posit consist of one copy of the entire issue of the peri-
odical, or of the entire section in the case of a news-
paper, in which each contribution is first published. Fi-
nally, the application shall identify each work sepa-
rately, including the periodical containing it and its
date of first publication.

Section 408(c)(3) provides under certain conditions an
alternative to the separate renewal registrations of
subsection (a). If the specified conditions are met, a
single renewal registration may be made for a group of
works by the same individual author, all first published
as contributions to periodicals, including newspapers,
upon the filing of a single application and fee. It is re-
quired that the renewal claimant or claimants, and the
basis of claim or claims under section 304(a), is the
same for each of the works; that the works were all
copyrighted upon their first publication, either through
separate copyright notice and registration or by virtue
of a general copyright notice in the periodical issue as
a whole; that the renewal application and fee are re-
ceived not more than twenty-eight or less than twenty-
seven years after December 31 of the calendar year in
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which all of the works were first published; and that
the renewal application identifies each work sepa-
rately, including the periodical containing it and its
date of first publication.

Corrections and Amplifications. Another unsatisfac-
tory aspect of the present law is the lack of any provi-
sion for correcting or amplifying the information given
in a completed registration. Subsection (d) of section
408 would remedy this by authorizing the Register to
establish ‘‘formal procedures for the filing of an appli-
cation for supplementary registration,” in order to cor-
rect an error or amplify the information in a copyright
registration. The ‘‘error’” to be corrected under sub-
section (d) is an error by the applicant that the Copy-
right Office could not have been expected to note dur-
ing its examination of the claim; where the error in a
registration is the result of the Copyright Office’s own
mistake or oversight, the Office can make the correc-
tion on its own initiative and without recourse to the
‘“‘supplementary registration’ procedure.

Under subsection (d), a supplementary registration is
subject to payment of a separate fee and would be
maintained as an independent record, separate and
apart from the record of the earlier registration it is
intended to supplement. However, it would be required
to identify clearly ‘‘the registration to be corrected or
amplified”” so that the two registrations could be tied
together by appropriate means in the Copyright Office
records. The original registration would not be ex-
punged or cancelled; as stated in the subsection: ‘““The
information contained in a supplementary registration
augments but does not supersede that contained in the
earlier registration.”

Published Edition of Previously Registered Work. The
present statute requires that, where a work is reg-
istered in unpublished form, it must be registered again
when it is published, whether or not the published edi-
tion contains any new copyrightable material. Under
the bill there would be no need to make a second reg-
istration for the published edition unless it contains
sufficient added material to be considered a ‘‘derivative
work” or ‘“‘compilation’” under section 103.

On the other hand, there will be a number of cases
where the copyright owner, although not required to do
so, would like to have registration made for the pub-
lished edition of the work, especially since the owner
will still be obliged to deposit copies or phonorecords of
it in the Copyright Office under section 407. From the
point of view of the public there are advantages in al-
lowing the owner to do so, since registration for the
published edition will put on record the facts about the
work in the form in which it is actually distributed to
the public. Accordingly, section 408(e), which is in-
tended to accomplish this result, makes an exception
to the general rule against allowing more than one reg-
istration for the same work.

REFERENCES IN TEXT

The date of enactment of this subsection, referred to
in subsec. (f)(1), is the date of enactment of Pub. L.
109-9, which was approved Apr. 27, 2005.

AMENDMENTS

2005—Subsec. (f). Pub. L. 109-9 added subsec. (f).

1992—Subsec. (a). Pub. L. 102-307 substituted ‘At any
time during the subsistence of the first term of copy-
right in any published or unpublished work in which
the copyright was secured before January 1, 1978, and
during the subsistence of any copyright secured on or
after that date,” for ‘“At any time during the subsist-
ence of copyright in any published or unpublished
work,”’.

1988—Subsec. (a). Pub. L. 100-568, §9(a)(1), substituted
““Such” for ‘‘Subject to the provisions of section 405(a),
such”.

Subsec. (¢)(2). Pub. L. 100-568, §9(a)(2), substituted
‘“‘the following conditions:” for ‘‘all of the following
conditions—"’, struck out subpar. (A) which read ‘‘if
each of the works as first published bore a separate
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copyright notice, and the name of the owner of copy-
right in the work, or an abbreviation by which the
name can be recognized, or a generally known alter-
native designation of the owner was the same in each
notice; and’’, and redesignated subpars. (B) and (C) as
(A) and (B), respectively.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102-307, as amended, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§409. Application for copyright registration

The application for copyright registration
shall be made on a form prescribed by the Reg-
ister of Copyrights and shall include—

(1) the name and address of the copyright
claimant;

(2) in the case of a work other than an anon-
ymous or pseudonymous work, the name and
nationality or domicile of the author or au-
thors, and, if one or more of the authors is
dead, the dates of their deaths;

(3) if the work is anonymous or pseudony-
mous, the nationality or domicile of the au-
thor or authors;

(4) in the case of a work made for hire, a
statement to this effect;

(5) if the copyright claimant is not the au-
thor, a brief statement of how the claimant
obtained ownership of the copyright;

(6) the title of the work, together with any
previous or alternative titles under which the
work can be identified;

(7) the year in which creation of the work
was completed;

(8) if the work has been published, the date
and nation of its first publication;

(9) in the case of a compilation or derivative
work, an identification of any preexisting
work or works that it is based on or incor-
porates, and a brief, general statement of the
additional material covered by the copyright
claim being registered;

(10) in the case of a published work contain-
ing material of which copies are required by
section 601 to be manufactured in the United
States, the names of the persons or organiza-
tions who performed the processes specified by
subsection (c) of section 601 with respect to
that material, and the places where those
processes were performed; and

(11) any other information regarded by the
Register of Copyrights as bearing upon the
preparation or identification of the work or
the existence, ownership, or duration of the
copyright.

If an application is submitted for the renewed
and extended term provided for in section
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304(a)(3)(A) and an original term registration
has not been made, the Register may request in-
formation with respect to the existence, owner-
ship, or duration of the copyright for the origi-
nal term.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2582; Pub. L. 102-307, title I, §102(b)(1), June 26,
1992, 106 Stat. 266.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The various clauses of section 409, which specify the
information to be included in an application for copy-
right registration, are intended to give the Register of
Copyrights authority to elicit all of the information
needed to examine the application and to make a
meaningful record of registration. The list of enumer-
ated items was not exhaustive; under the last clause of
the section the application may also include ‘‘any
other information regarded by the Register of Copy-
rights as bearing upon the preparation or identification
of the work or the existence, ownership, or duration of
the copyright.”

Among the enumerated items there are several that
are not now included in the Copyright Office’s applica-
tion forms, but will become significant under the life-
plus-50 term and other provisions of the bill. Clause (5),
reflecting the increased importance of the inter-
relationship between registration of copyright claims
and recordation of transfers of ownership, requires a
statement of how a claimant who is not the author ac-
quired ownership of the copyright. Clause (9) requires
that, ‘“‘in the case of a compilation or derivative work”
the application include ‘‘an identification of any pre-
existing work or works that it is based on or incor-
porates, and a brief, general statement of the addi-
tional material covered by the copyright claim being
registered.” It is intended that, under this require-
ment, the application covering a collection such as a
song-book or hymnal would clearly reveal any works in
the collection that are in the public domain, and the
copyright status of all other previously-published com-
positions. This information will be readily available in
the Copyright Office.

The catch-all clause at the end of the section will en-
able the Register to obtain more specialized informa-
tion, such as that bearing on whether the work con-
tains material that is a ‘“work of the United States
Government.’”’ In the case of works subject to the man-
ufacturing requirement, the application must also in-
clude information about the manufacture of the copies.

AMENDMENTS

1992—Pub. L. 102-307 inserted at end ‘If an applica-
tion is submitted for the renewed and extended term
provided for in section 304(a)(3)(A) and an original term
registration has not been made, the Register may re-
quest information with respect to the existence, owner-
ship, or duration of the copyright for the original
term.”

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102-307, as amended, set out as a note
under section 101 of this title.

§410. Registration of claim and issuance of cer-
tificate

(a) When, after examination, the Register of
Copyrights determines that, in accordance with
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the provisions of this title, the material depos-
ited constitutes copyrightable subject matter
and that the other legal and formal require-
ments of this title have been met, the Register
shall register the claim and issue to the appli-
cant a certificate of registration under the seal
of the Copyright Office. The certificate shall
contain the information given in the applica-
tion, together with the number and effective
date of the registration.

(b) In any case in which the Register of Copy-
rights determines that, in accordance with the
provisions of this title, the material deposited
does not constitute copyrightable subject mat-
ter or that the claim is invalid for any other
reason, the Register shall refuse registration
and shall notify the applicant in writing of the
reasons for such refusal.

(¢) In any judicial proceedings the certificate
of a registration made before or within five
years after first publication of the work shall
constitute prima facie evidence of the validity
of the copyright and of the facts stated in the
certificate. The evidentiary weight to be ac-
corded the certificate of a registration made
thereafter shall be within the discretion of the
court.

(d) The effective date of a copyright registra-
tion is the day on which an application, deposit,
and fee, which are later determined by the Reg-
ister of Copyrights or by a court of competent
jurisdiction to be acceptable for registration,
have all been received in the Copyright Office.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2582.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The first two subsections of section 410 set forth the
two basic duties of the Register of Copyrights with re-
spect to copyright registration: (1) to register the claim
and issue a certificate if the Register determines that
‘“‘the material deposited constitutes copyrightable sub-
ject matter and that the other legal and formal re-
quirements of this title have been met,” and (2) to
refuse registration and notify the applicant if the Reg-
ister determines that ‘‘the material deposited does not
constitute copyrightable subject matter or that the
claim is invalid for any other reason.”’

Subsection (c¢) deals with the probative effect of a
certificate of registration issued by the Register under
subsection (a). Under its provisions, a certificate is re-
quired to be given prima facie weight in any judicial
proceedings if the registration it covers was made ‘‘be-
fore or within five years after first publication of the
work’’; thereafter the court is given discretion to de-
cide what evidentiary weight the certificate should be
accorded. This five-year period is based on a recogni-
tion that the longer the lapse of time between publica-
tion and registration the less likely to be reliable are
the facts stated in the certificate.

Under section 410(c), a certificate is to ‘‘constitute
prima facie evidence of the validity of the copyright
and of the facts stated in the certificate.”” The principle
that a certificate represents prima facie evidence of
copyright validity has been established in a long line of
court decisions, and it is a sound one. It is true that,
unlike a patent claim, a claim to copyright is not ex-
amined for basic validity before a certificate is issued.
On the other hand, endowing a copyright claimant who
has obtained a certificate with a rebuttable presump-
tion of the validity of the copyright does not deprive
the defendant in an infringement suit of any rights, it
merely orders the burdens of proof. The plaintiff should
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not ordinarily be forced in the first instance to prove
all of the multitude of facts that underline the validity
of the copyright unless the defendant, by effectively
challenging them, shifts the burden of doing so to the
plaintiff.

Section 410(d), which is in accord with the present
practice of the Copyright Office, makes the effective
date of registration the day when an application, de-
posit, and fee ‘“‘which are later determined by the Reg-
ister of Copyrights or by a court of competent jurisdic-
tion to be acceptable for registration’ have all been re-
ceived. Where the three necessary elements are re-
ceived at different times the date of receipt of the last
of them is controlling, regardless of when the Copy-
right Office acts on the claim. The provision not only
takes account of the inevitable timelag between receipt
of the application and other material and the issuance
of the certificate, but it also recognizes the possibility
that a court might later find the Register wrong in re-
fusing registration.

REGISTRATION OF CLAIMS TO COPYRIGHTS AND RECOR-
DATION OF ASSIGNMENTS OF COPYRIGHTS AND OTHER
INSTRUMENTS UNDER PREDECESSOR PROVISIONS
Section 109 of Pub. L. 94-553 provided that: ‘“The reg-

istration of claims to copyright for which the required

deposit, application, and fee were received in the Copy-
right Office before January 1, 1978, and the recordation
of assignments of copyright or other instruments re-

ceived in the Copyright Office before January 1, 1978,

shall be made in accordance with title 17 as it existed

on December 31, 1977.”

§411. Registration and civil infringement actions

(a) Except for an action brought for a viola-
tion of the rights of the author under section
106A(a), and subject to the provisions of sub-
section (b),! no civil action for infringement of
the copyright in any United States work shall
be instituted until preregistration or registra-
tion of the copyright claim has been made in ac-
cordance with this title. In any case, however,
where the deposit, application, and fee required
for registration have been delivered to the Copy-
right Office in proper form and registration has
been refused, the applicant is entitled to insti-
tute a civil action for infringement if notice
thereof, with a copy of the complaint, is served
on the Register of Copyrights. The Register
may, at his or her option, become a party to the
action with respect to the issue of registrability
of the copyright claim by entering an appear-
ance within sixty days after such service, but
the Register’s failure to become a party shall
not deprive the court of jurisdiction to deter-
mine that issue.

(b)(1) A certificate of registration satisfies the
requirements of this section and section 412, re-
gardless of whether the certificate contains any
inaccurate information, unless—

(A) the inaccurate information was included
on the application for copyright registration
with knowledge that it was inaccurate; and

(B) the inaccuracy of the information, if
known, would have caused the Register of
Copyrights to refuse registration.

(2) In any case in which inaccurate informa-
tion described under paragraph (1) is alleged, the
court shall request the Register of Copyrights to
advise the court whether the inaccurate infor-
mation, if known, would have caused the Reg-
ister of Copyrights to refuse registration.

1See References in Text note below.
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(3) Nothing in this subsection shall affect any
rights, obligations, or requirements of a person
related to information contained in a registra-
tion certificate, except for the institution of and
remedies in infringement actions under this sec-
tion and section 412.

(c) In the case of a work consisting of sounds,
images, or both, the first fixation of which is
made simultaneously with its transmission, the
copyright owner may, either before or after such
fixation takes place, institute an action for in-
fringement under section 501, fully subject to
the remedies provided by sections 502 through
505 and section 510, if, in accordance with re-
quirements that the Register of Copyrights shall
prescribe by regulation, the copyright owner—

(1) serves notice upon the infringer, not less
than 48 hours before such fixation, identifying
the work and the specific time and source of
its first transmission, and declaring an inten-
tion to secure copyright in the work; and

(2) makes registration for the work, if re-
quired by subsection (a), within three months
after its first transmission.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2583; Pub. L. 100-568, §9(b)(1), Oct. 31, 1988, 102
Stat. 2859; Pub. L. 101-650, title VI, §606(c)(1),
Dec. 1, 1990, 104 Stat. 5131; Pub. L. 105-80, §6,
Nov. 13, 1997, 111 Stat. 1532; Pub. L. 105-304, title
I, §102(d), Oct. 28, 1998, 112 Stat. 2863; Pub. L.
109-9, title I, §104(b), Apr. 27, 2005, 119 Stat. 222;
Pub. L. 110403, title I, §101(a), title II, §209(a)(6),
Oct. 13, 2008, 122 Stat. 4257, 4264.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

The first sentence of section 411(a) restates the
present statutory requirement that registration must
be made before a suit for copyright infringement is in-
stituted. Under the bill, as under the law now in effect,
a copyright owner who has not registered his claim can
have a valid cause of action against someone who has
infringed his copyright, but he cannot enforce his
rights in the courts until he has made registration.

The second and third sentences of section 411(a)
would alter the present law as interpreted in Vacheron
& Constantin-Le Coultre Watches, Inc. v. Benrus Watch
Co., 260 F.2d 637 (2d Cir. 1958). That case requires an ap-
plicant, who has sought registration and has been re-
fused, to bring an action against the Register of Copy-
rights to compel the issuance of a certificate, before
suit can be brought against an infringer. Under section
411, a rejected claimant who has properly applied for
registration may maintain an infringement suit if no-
tice of it is served on the Register of Copyrights. The
Register is authorized, though not required, to enter
the suit within 60 days; the Register would be a party
on the issue of registrability only, and a failure by the
Register to join the action would ‘‘not deprive the
court of jurisdiction to determine that issue.”

Section 411(b) is intended to deal with the special sit-
uation presented by works that are being transmitted
“live”’ at the same time they are being fixed in tangible
form for the first time. Under certain circumstances,
where the infringer has been given advance notice, an
injunction could be obtained to prevent the unauthor-
ized use of the material included in the ‘‘live” trans-
mission.

REFERENCES IN TEXT

Subsection (b), referred to in subsec. (a), was redesig-
nated subsec. (¢) of this section by Pub. L. 110-403, title
I, §101(a)(3), Oct. 13, 2008, 122 Stat. 4257.

TITLE 17—COPYRIGHTS

§412

AMENDMENTS

2008—Pub. L. 110-403, §101(a)(1), inserted ‘‘civil’ be-
fore ‘“‘infringement” in section catchline.

Subsec. (a). Pub. L. 110-403, §101(a)(2), substituted ‘‘no
civil action” for ‘‘no action” in first sentence and ‘“‘a
civil action” for ‘‘an action” in second sentence.

Subsec. (b). Pub. L. 110-403, §209(a)(6), which directed
amendment of subsec. (b) by substituting ‘‘section 510’
for ‘‘sections 509 and 510”’, could not be executed be-
cause of prior amendment by Pub. L. 110-403, §101(a)(3),
(4). See below.

Pub. L. 110-403, §101(a)(5), added subsec. (b). Former
subsec. (b) redesignated (c).

Subsec. (c¢). Pub. L. 110-403, §101(a)(4), substituted
505 and section” for ‘*506 and sections 509 and’ in in-
troductory provisions.

Pub. L. 110-403, §101(a)(3), redesignated subsec. (b) as

(©).

2005—Subsec. (a). Pub. L. 109-9 inserted
‘“‘preregistration or’’ after ‘‘shall be instituted until”’.

1998—Subsec. (a). Pub. L. 105-304, in first sentence,
struck out ‘‘actions for infringement of copyright in
Berne Convention works whose country of origin is not
the United States and” after ‘‘Except for’” and inserted
‘““United States’ after ‘‘copyright in any’’.

1997—Subsec. (b)(1). Pub. L. 105-80 amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
‘‘serves notice upon the infringer, not less than ten or
more than thirty days before such fixation, identifying
the work and the specific time and source of its first
transmission, and declaring an intention to secure
copyright in the work; and”’.

1990—Subsec. (a). Pub. L. 101-650 inserted ‘‘and an ac-
tion brought for a violation of the rights of the author
under section 106A(a)”’ after ‘‘United States”.

1988—Pub. L. 100-568, §9(b)(1)(A), substituted ‘‘Reg-
istration and infringement actions” for ‘‘Registration
as prerequisite to infringement suit’’ in section catch-
line.

Subsec. (a). Pub. L. 100-568, §9(b)(1)(B), substituted
‘“Except for actions for infringement of copyright in
Berne Convention works whose country of origin is not
the United States, and subject’ for ‘‘Subject’.

Subsec. (b)(2). Pub. L. 100-568, §9(b)(1)(C), substituted
‘“‘work, if required by subsection (a),” for ‘“‘work”’.

EFFECTIVE DATE OF 1990 AMENDMENT
Amendment by Pub. L. 101-650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101-650, set

out as an Effective Date note under section 106A of this
title.

EFFECTIVE DATE OF 1988 AMENDMENT
Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when

cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

§412. Registration as prerequisite to certain rem-
edies for infringement

In any action under this title, other than an
action brought for a violation of the rights of
the author under section 106A(a), an action for
infringement of the copyright of a work that has
been preregistered under section 408(f) before the
commencement of the infringement and that
has an effective date of registration not later
than the earlier of 3 months after the first publi-
cation of the work or 1 month after the copy-
right owner has learned of the infringement, or
an action instituted under section 411(c), no
award of statutory damages or of attorney’s
fees, as provided by sections 504 and 505, shall be
made for—

(1) any infringement of copyright in an un-
published work commenced before the effec-
tive date of its registration; or
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(2) any infringement of copyright com-
menced after first publication of the work and
before the effective date of its registration,
unless such registration is made within three
months after the first publication of the work.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2583; Pub. L. 101-650, title VI, §606(c)(2), Dec. 1,
1990, 104 Stat. 5131; Pub. L. 109-9, title I, §104(c),
Apr. 27, 2005, 119 Stat. 222; Pub. L. 110-403, title
I, §101(b)(1), Oct. 13, 2008, 122 Stat. 4258.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The need for section 412 arises from two basic
changes the bill will make in the present law.

(1) Copyright registration for published works,
which is useful and important to users and the public
at large, would no longer be compulsory, and should
therefore be induced in some practical way.

(2) The great body of unpublished works now pro-
tected at common law would automatically be
brought under copyright and given statutory protec-
tion. The remedies for infringement presently avail-
able at common law should continue to apply to
these works under the statute, but they should not be
given special statutory remedies unless the owner
has, by registration, made a public record of his copy-
right claim.

Under the general scheme of the bill, a copyright
owner whose work has been infringed before registra-
tion would be entitled to the remedies ordinarily avail-
able in infringement cases: an injunction on terms the
court considers fair, and his actual damages plus any
applicable profits not used as a measure of damages.
However, section 412 would deny any award of the spe-
cial or ‘‘extraordinary’’ remedies of statutory damages
or attorney’s fees where infringement of copyright in
an unpublished work began before registration or
where, in the case of a published work, infringement
commenced after publication and before registration
(unless registration has been made within a grace pe-
riod of three months after publication). These provi-
sions would be applicable to works of foreign and do-
mestic origin alike.

In providing that statutory damages and attorney’s
fees are not recoverable for infringement of unpub-
lished, unregistered works, clause (1) of section 412 in
no way narrows the remedies available under the
present law. With respect to published works, clause (2)
would generally deny an award of those two special
remedies where infringement takes place before reg-
istration. As an exception, however, the clause provides
a grace period of three months after publication during
which registration can be made without loss of rem-
edies; full remedies could be recovered for any infringe-
ment begun during the three months after publication
if registration is made before that period has ended.
This exception is needed to take care of newsworthy or
suddenly popular works which may be infringed almost
as soon as they are published, before the copyright
owner has had a reasonable opportunity to register his
claim.

AMENDMENTS

2008—Pub. L. 110403 substituted ‘‘section 411(c)”’ for
‘‘section 411(b)”’ in introductory provisions.

2005—Pub. L. 109-9 inserted ‘‘, an action for infringe-
ment of the copyright of a work that has been
preregistered under section 408(f) before the commence-
ment of the infringement and that has an effective date
of registration not later than the earlier of 3 months
after the first publication of the work or 1 month after
the copyright owner has learned of the infringement,”’
after ‘‘section 106A(a)’’ in introductory provisions.

1990—Pub. L. 101-650 inserted ‘‘an action brought for
a violation of the rights of the author under section
106A(a) or” after ‘‘other than’ in introductory provi-
sions.
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EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101-650, set
out as an Effective Date note under section 106A of this
title.

CHAPTER 5—COPYRIGHT INFRINGEMENT
AND REMEDIES

Sec.

501. Infringement of copyright.

502. Remedies for infringement: Injunctions.

503. Remedies for infringement: Impounding and
disposition of infringing articles.

504. Remedies for infringement: Damages and
profits.

505. Remedies for infringement: Costs and attor-
ney’s fees.

506. Criminal offenses.

507. Limitations on actions.

508. Notification of filing and determination of ac-
tions.

[509. Repealed.]

510. Remedies for alteration of programming by
cable systems.

511. Liability of States, instrumentalities of
States, and State officials for infringement
of copyright.

512. Limitations on liability relating to material
online.

513. Determination of reasonable license fees for

individual proprietors.
AMENDMENTS

2008—Pub. L. 110403, title II, §201(b)(2), Oct. 13, 2008,
122 Stat. 4260, struck out item 509 ‘‘Seizure and forfeit-
ure.”’

1999—Pub. L. 106-113, div. B, §1000(a)(9) [title I,
§1011(a)(1)], Nov. 29, 1999, 113 Stat. 15636, 1501A-543, sub-
stituted ‘‘programming’’ for ‘‘programing’ in item 510.

Pub. L. 106-44, §1(c)(2), Aug. 5, 1999, 113 Stat. 222, re-
numbered item 512 ‘‘Determination of reasonable li-
cense fees for individual proprietors’ as 513.

1998—Pub. L. 105-304, title II, §202(b), Oct. 28, 1998, 112
Stat. 2886, added item 512 “‘Limitations on liability re-
lating to material online”’.

Pub. L. 105-298, title II, §203(b), Oct. 27, 1998, 112 Stat.
2833, added item 512 ‘‘Determination of reasonable li-
cense fees for individual proprietors’.

1997—Pub. L. 105-80, §12(a)(12), Nov. 13, 1997, 105 Stat.
1535, substituted ‘‘Damages’ for ‘‘Damage’ in item 504.

1990—Pub. L. 101-553, §2(a)(3), Nov. 15, 1990, 104 Stat.
2750, added item 511.

§501. Infringement of copyright

(a) Anyone who violates any of the exclusive
rights of the copyright owner as provided by sec-
tions 106 through 122 or of the author as pro-
vided in section 106A(a), or who imports copies
or phonorecords into the United States in viola-
tion of section 602, is an infringer of the copy-
right or right of the author, as the case may be.
For purposes of this chapter (other than section
506), any reference to copyright shall be deemed
to include the rights conferred by section
106A(a). As used in this subsection, the term
“‘anyone” includes any State, any instrumental-
ity of a State, and any officer or employee of a
State or instrumentality of a State acting in his
or her official capacity. Any State, and any such
instrumentality, officer, or employee, shall be
subject to the provisions of this title in the
same manner and to the same extent as any
nongovernmental entity.

(b) The legal or beneficial owner of an exclu-
sive right under a copyright is entitled, subject
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