Page 57

file proof of a claim if the creditor fails to do so in a
timely fashion. The rule previously authorized the
debtor and the trustee to file a claim as early as the
day after the first date set for the meeting of creditors
under §341(a). Under the amended rule, the debtor and
trustee must wait until the creditor’s opportunity to
file a claim has expired. Providing the debtor and the
trustee with the opportunity to file a claim ensures
that the claim will participate in any distribution in
the case. This is particularly important for claims that
are nondischargeable.

Since the debtor and trustee cannot file a proof of
claim until after the creditor’s time to file has expired,
the rule no longer permits the creditor to file a proof
of claim that will supersede the claim filed by the debt-
or or trustee. The rule leaves to the courts the issue of
whether to permit subsequent amendment of such proof
of claim.

Other changes are stylistic.

Changes Made After Publication and Comment. No
changes were made after publication. The Advisory
Committee concluded that Mr. Van Allsburg’s sugges-
tion goes beyond the scope of the published proposal.
Consequently, the Committee declined to adopt the
suggestion but may consider it in greater detail at a fu-
ture meeting.

Rule 3005. Filing of Claim, Acceptance, or Rejec-
tion by Guarantor, Surety, Indorser, or Other
Codebtor

(a) FILING OF CLAIM. If a creditor does not
timely file a proof of claim under Rule 3002(c) or
3003(c), any entity that is or may be liable with
the debtor to that creditor, or who has secured
that creditor, may file a proof of the claim with-
in 30 days after the expiration of the time for fil-
ing claims prescribed by Rule 3002(c) or Rule
3003(c) whichever is applicable. No distribution
shall be made on the claim except on satisfac-
tory proof that the original debt will be dimin-
ished by the amount of distribution.

(b) FILING OF ACCEPTANCE OR REJECTION; SUB-
STITUTION OF CREDITOR. An entity which has
filed a claim pursuant to the first sentence of
subdivision (a) of this rule may file an accept-
ance or rejection of a plan in the name of the
creditor, if known, or if unknown, in the entity’s
own name but if the creditor files a proof of
claim within the time permitted by Rule 3003(c)
or files a notice prior to confirmation of a plan
of the creditor’s intention to act in the credi-
tor’s own behalf, the creditor shall be sub-
stituted for the obligor with respect to that
claim.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 25, 2005, eff. Dec. 1,
2005.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Rules 304 and 10-402.
Together with §501(b) of the Code, the rule makes clear
that anyone who may be liable on a debt of the debtor,
including a surety, guarantor, indorser, or other co-
debtor, is authorized to file in the name of the creditor
of the debtor.

Subdivision (a). Rule 3002(c) provides the time period
for filing proofs of claim in chapter 7 and 13 cases; Rule
3003(c) provides the time, when necessary, for filing
claims in a chapter 9 or 11 case.

Subdivision (b). This subdivision applies in chapter 9
and 11 cases as distinguished from chapter 7 cases. It
permits voting for or against a plan by an obligor who
files a claim in place of the creditor.

TITLE 11, APPENDIX—BANKRUPTCY RULES

Rule 3006

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The words ‘“‘with the court’ in subdivision (b) are de-
leted as unnecessary. See Rules 5005(a) and 9001(3).

COMMITTEE NOTES ON RULES—2005 AMENDMENT

The rule is amended to delete the last sentence of
subdivision (a). The sentence is unnecessary because if
a creditor has filed a timely claim under Rule 3002 or
3003(c), the codebtor cannot file a proof of such claim.
The codebtor, consistent with §501(b) of the Code, may
file a proof of such claim only after the creditor’s time
to file has expired. Therefore, the rule no longer per-
mits the creditor to file a superseding claim. The rule
leaves to the courts the issue of whether to permit sub-
sequent amendment of the proof of claim.

The amendment conforms the rule to §501(b) by delet-
ing language providing that the codebtor files proof of
the claim in the name of the creditor.

Other amendments are stylistic.

Changes Made After Publication and Comment:

(a) The reference on line 2 of Rule 3005 to ‘“‘Rule 3002
or 3003(c)”’ was changed to read ‘“‘Rule 3002(c) or 3003(c)”’
to make it parallel to the language in Rule 3004.

(b) The phrase ‘‘file a proof of the claim’ from line 7
of the proposed rule was moved up to line 4 of the pro-
posed amendment immediately after the word ‘“may’’.
This makes the structure of Rules 3004 and 3005 more
consistent.

Rule 3006. Withdrawal of Claim; Effect on Ac-
ceptance or Rejection of Plan

A creditor may withdraw a claim as of right
by filing a notice of withdrawal, except as pro-
vided in this rule. If after a creditor has filed a
proof of claim an objection is filed thereto or a
complaint is filed against that creditor in an ad-
versary proceeding, or the creditor has accepted
or rejected the plan or otherwise has partici-
pated significantly in the case, the creditor may
not withdraw the claim except on order of the
court after a hearing on notice to the trustee or
debtor in possession, and any creditors’ commit-
tee elected pursuant to §705(a) or appointed pur-
suant to §1102 of the Code. The order of the
court shall contain such terms and conditions as
the court deems proper. Unless the court orders
otherwise, an authorized withdrawal of a claim
shall constitute withdrawal of any related ac-
ceptance or rejection of a plan.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 305 and 10-404.

Since 1938 it has generally been held that Rule 41
F.R.Civ.P. governs the withdrawal of a proof of claim.
In re Empire Coal Sales Corp., 45 F. Supp. 974, 976
(S.D.N.Y.), aff’d sub nom. Kleid v. Ruthbell Coal Co., 131
F.2d 372, 373 (2d Cir. 1942); Kelso v. MacLaren, 122 F.2d
867, 870 (8th Cir. 1941); In re Hills, 35 F. Supp. 532, 533
(W.D. Wash. 1940). Accordingly, the cited cases held
that after an objection has been filed a proof of claim
may be withdrawn only subject to approval by the
court. This constitutes a restriction of the right of
withdrawal as recognized by some though by no means
all of the cases antedating the promulgation of the
Federal Rules of Civil Procedure. See 3 Collier Bank-
ruptcy, 57.12 (14th ed. 1961); Note, 20 Bost. U. L. Rev.
121 (1940).

The filing of a claim does not commence an adversary
proceeding but the filing of an objection to the claim
initiates a contest that must be disposed of by the
court. This rule recognizes the applicability of the con-
siderations underlying Rule 41(a) F.R.Civ.P. to the
withdrawal of a claim after it has been put in issue by
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