Rule 4005

motion for an extension of time for filing a complaint
objecting to discharge be filed before the time has ex-
pired.

Other amendments to this rule are stylistic.

GAP Report on Rule 4004. No changes since publica-
tion.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivision (c) is amended so that a discharge will not
be granted while a motion requesting an extension of
time to file a motion to dismiss the case under §707(b)
is pending. Other amendments are stylistic.

GAP Report on Rule 4004(c). No changes since publica-
tion except for style revisions.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (c)(1)(D) is amended to provide that the
filing of a motion to dismiss under §707 of the Bank-
ruptcy Code postpones the entry of the discharge.
Under the present version of the rule, only motions to
dismiss brought under §707(b) cause the postponement
of the discharge. This amendment would change the re-
sult in cases such as In re Tanenbaum, 210 B.R. 182
(Bankr. D. Colo. 1997).

Changes Made After Publication and Comments. No
changes were made.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Subdivision (¢)(1)(&) is amended to reflect the fee
waiver provision in 28 U.S.C. §1930, added by the 2005
amendments.

Subdivision (¢)(1)(H) is new. It reflects the 2005 addi-
tion to the Code of §§727(a)(11) and 1328(g), which re-
quire that individual debtors complete a course in per-
sonal financial management as a condition to the entry
of a discharge. Including this requirement in the rule
helps prevent the inadvertent entry of a discharge
when the debtor has not complied with this require-
ment. If a debtor fails to file the required statement re-
garding a personal financial management course, the
clerk will close the bankruptcy case without the entry
of a discharge.

Subdivision (¢)(1)(I) is new. It reflects the 2005 addi-
tion to the Code of §727(a)(12). This provision is linked
to §522(q). Section 522(q) limits the availability of the
homestead exemption for individuals who have been
convicted of a felony or who owe a debt arising from
certain causes of action within a particular time frame.
The existence of reasonable cause to believe that
§522(q) may be applicable to the debtor constitutes
grounds for withholding the discharge.

Subdivision (¢)(1)(J) is new. It accommodates the
deadline for filing a reaffirmation agreement estab-
lished by Rule 4008(a).

Subdivision (¢)(1)(K) is new. It reflects the 2005 revi-
sions to §524 of the Code that alter the requirements
for approval of reaffirmation agreements. Section
524(m) sets forth circumstances under which a reaffir-
mation agreement is presumed to be an undue hard-
ship. This triggers an obligation to review the presump-
tion and may require notice and a hearing. Subdivision
(c)(1)(J) has been added to prevent the discharge from
being entered until the court approves or disapproves
the reaffirmation agreement in accordance with
§524(m).

Subdivision (¢)(1)(L) is new. It implements §1228(a) of
Public Law Number 109-8, an uncodified provision of
the Bankruptcy Abuse Prevention and Consumer Pro-
tection Act of 2005, which prohibits entry of a discharge
unless required tax documents have been provided to
the court.

Subdivision (¢)(3) is new. It postpones the entry of
the discharge of an individual debtor in a case under
chapter 11, 12, or 13 if there is a question as to the ap-
plicability of §522(q) of the Code. The postponement
provides an opportunity for a creditor to file a motion
to limit the debtor’s exemption under that provision.

Other changes are stylistic.

Changes Made After Publication. No changes were
made after publication.
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COMMITTEE NOTES ON RULES—2009 AMENDMENT

The rule is amended to implement changes in connec-
tion with the amendment to Rule 9006(a) and the man-
ner by which time is computed under the rules. The
deadline in the rule is amended to substitute a deadline
that is a multiple of seven days. Throughout the rules,
deadlines are amended in the following manner:

* 5-day periods become 7-day periods

* 10-day periods become 14-day periods
* 15-day periods become 14-day periods
* 20-day periods become 21-day periods
* 25-day periods become 28-day periods

Rule 4005. Burden of Proof in Objecting to Dis-
charge

At the trial on a complaint objecting to a dis-
charge, the plaintiff has the burden of proving
the objection.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule does not address the burden of going for-
ward with the evidence. Subject to the allocation by
the rule of the initial burden of producing evidence and
the ultimate burden of persuasion, the rule leaves to
the courts the formulation of rules governing the shift
of the burden of going forward with the evidence in the
light of considerations such as the difficulty of proving
the nonexistence of a fact and of establishing a fact as
to which the evidence is likely to be more accessible to
the debtor than to the objector. See, e.g., In re Haggerty,
165 F.2d 977, 979-80 (2d Cir. 1948); Federal Provision Co. v.
Ershowsky, 94 F.2d 574, 575 (2d Cir. 1938); In re Riceputo,
41 F. Supp. 926, 927-28 (E.D.N.Y. 1941).

Rule 4006. Notice of No Discharge

If an order is entered: denying a discharge; re-
voking a discharge; approving a waiver of dis-
charge; or, in the case of an individual debtor,
closing the case without the entry of a dis-
charge, the clerk shall promptly notify all par-
ties in interest in the manner provided by Rule
2002.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
23, 2008, eff. Dec. 1, 2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

The suspension by §108(c) of the Code of the statute
of limitations affecting any debt of a debtor terminates
within 30 days after the debtor is denied a discharge or
otherwise loses his right to a discharge. If, however, a
debtor’s failure to receive a discharge does not come to
the attention of his creditors until after the statutes of
limitations have run, the debtor obtains substantially
the same benefits from his bankruptcy as a debtor who
is discharged.

This rule requires the clerk to notify creditors if a
debtor fails to obtain a discharge because a waiver of
discharge was filed under §727(a)(10) or as a result of an
order denying or revoking the discharge under §727(a)
or (d).

COMMITTEE NOTES ON RULES—2008 AMENDMENT

This amendment was necessary because the 2005
amendments to the Code require that individual debt-
ors in a chapter 7 or 13 case complete a course in per-
sonal financial management as a condition to the entry
of a discharge. If the debtor fails to complete the
course, the case may be closed and no discharge will be
entered. Reopening the case is governed by §350 and
Rule 5010. The rule is amended to provide notice to par-
ties in interest, including the debtor, that no discharge
was entered.

Changes Made After Publication. No changes were
made after publication.
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