Rule 5001

under §524(k)(6)(A) of the Code shall be accom-
panied by a statement of the total income and
expenses stated on schedules I and J. If there is
a difference between the total income and ex-
penses stated on those schedules and the state-
ment required under §524(k)(6)(A), the statement
required by this subdivision shall include an ex-
planation of the difference.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991; Apr.
23, 2008, eff. Dec. 1, 2008; Mar. 26, 2009, eff. Dec. 1,
2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

Section 524(d) of the Code requires the court to hold
a hearing to inform an individual debtor concerning the
granting or denial of discharge and the law applicable
to reaffirmation agreements.

The notice of the §524(d) hearing may be combined
with the notice of the meeting of creditors or entered
as a separate order.

The expression ‘‘not more than’ contained in the
first sentence of the rule is for the explicit purpose of
requiring the hearing to occur within that time period
and cannot be extended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is changed to conform to §524(d) of the Code
as amended in 1986. A hearing under §524(d) is not man-
datory unless the debtor desires to enter into a reaffir-
mation agreement.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

This rule is amended to establish a deadline for filing
reaffirmation agreements. The Code sets out a number
of prerequisites to the enforceability of reaffirmation
agreements. Among those requirements, §524(k)(6)(A)
provides that each reaffirmation agreement must be
accompanied by a statement indicating the debtor’s
ability to make the payments called for by the agree-
ment. In the event that this statement reflects an in-
sufficient income to allow payment of the reaffirmed
debt, §524(m) provides that a presumption of undue
hardship arises, allowing the court to disapprove the
reaffirmation agreement, but only after a hearing con-
ducted prior to the entry of discharge. Rule
4004(c)(1)(K) accommodates this provision by delaying
the entry of discharge where a presumption of undue
hardship arises. However, in order for that rule to be ef-
fective, the reaffirmation agreement itself must be
filed before the entry of discharge. Under Rule 4004(c)(1)
discharge is to be entered promptly after the expiration
of the time for filing a complaint objecting to dis-
charge, which, under Rule 4004(a), is 60 days after the
first date set for the meeting of creditors under §341(a).
Accordingly, that date is set as the deadline for filing
a reaffirmation agreement.

Any party may file the agreement with the court.
Thus, whichever party has a greater incentive to en-
force the agreement usually will file it. In the event
that the parties are unable to file a reaffirmation
agreement in a timely fashion, the rule grants the
court broad discretion to permit a late filing. A cor-
responding change to Rule 4004(c)(1)(J) accommodates
such an extension by providing for a delay in the entry
of discharge during the pendency of a motion to extend
the time for filing a reaffirmation agreement.

Rule 4008 is also amended by deleting provisions re-
garding the timing of any reaffirmation and discharge
hearing. As noted above, §524(m) itself requires that
hearings on undue hardship be conducted prior to the
entry of discharge. In other respects, including hear-
ings to approve reaffirmation agreements of unrep-
resented debtors under §524(c)(6), the rule leaves discre-
tion to the court to set the hearing at a time appro-
priate for the particular circumstances presented in
the case and consistent with the scheduling needs of
the parties.
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Changes Made After Publication. The only change was
stylistic. The phrase ‘‘of the Code’” was added to sub-
division (b).

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Subdivision (a) of the rule is amended to require that
the entity filing the reaffirmation agreement with the
court also include Official Form 27, the Reaffirmation
Agreement Cover Sheet. The form includes information
necessary for the court to determine whether the pro-
posed reaffirmation agreement is presumed to be an
undue hardship for the debtor under §524(m) of the
Code.

Changes Made After Publication. No changes since pub-
lication.

PART V—COURTS AND CLERKS

Rule 5001. Courts and Clerks’ Offices

(a) COURTS ALWAYS OPEN. The courts shall be
deemed always open for the purpose of filing any
pleading or other proper paper, issuing and re-
turning process, and filing, making, or entering
motions, orders and rules.

(b) TRIALS AND HEARINGS; ORDERS IN CHAM-
BERS. All trials and hearings shall be conducted
in open court and so far as convenient in a regu-
lar court room. Except as otherwise provided in
28 U.S.C. §152(c), all other acts or proceedings
may be done or conducted by a judge in cham-
bers and at any place either within or without
the district; but no hearing, other than one ex
parte, shall be conducted outside the district
without the consent of all parties affected there-
by.

(c) CLERK’S OFFICE. The clerk’s office with the
clerk or a deputy in attendance shall be open
during business hours on all days except Satur-
days, Sundays and the legal holidays listed in
Rule 9006(a).

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 23, 2008, eff. Dec. 1,
2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from subdivisions (a), (b) and (c)
of Rule 77 F.R.Civ.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Rule 9001, as amended, defines court to mean the
bankruptcy judge or district judge before whom a case
or proceeding is pending. Clerk means the bankruptcy
clerk, if one has been appointed for the district; if a
bankruptcy clerk has not been appointed, clerk means
clerk of the district court.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (c) is amended to refer to Rule 9006(a) for
a list of legal holidays. Reference to F.R.Civ.P. is not
necessary for this purpose.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

The rule is amended to permit bankruptcy judges to
hold hearings outside of the district in which the case
is pending to the extent that the circumstances lead to
the authorization of the court to take such action
under the 2005 amendment to 28 U.S.C. §152(c). Under
that provision, bankruptcy judges may hold court out-
side of their districts in emergency situations and when
the business of the court otherwise so requires. This
amendment to the rule is intended to implement the
legislation.
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Changes Made After Publication. No changes were
made after publication.

Rule 5002. Restrictions on Approval of Appoint-
ments

(a) APPROVAL OF APPOINTMENT OF RELATIVES
PROHIBITED. The appointment of an individual as
a trustee or examiner pursuant to §1104 of the
Code shall not be approved by the court if the
individual is a relative of the bankruptcy judge
approving the appointment or the United States
trustee in the region in which the case is pend-
ing. The employment of an individual as an at-
torney, accountant, appraiser, auctioneer, or
other professional person pursuant to §§327, 1103,
or 1114 shall not be approved by the court if the
individual is a relative of the bankruptcy judge
approving the employment. The employment of
an individual as attorney, accountant, ap-
praiser, auctioneer, or other professional person
pursuant to §§327, 1103, or 1114 may be approved
by the court if the individual is a relative of the
United States trustee in the region in which the
case is pending, unless the court finds that the
relationship with the United States trustee ren-
ders the employment improper under the cir-
cumstances of the case. Whenever under this
subdivision an individual may not be approved
for appointment or employment, the individ-
ual’s firm, partnership, corporation, or any
other form of business association or relation-
ship, and all members, associates and profes-
sional employees thereof also may not be ap-
proved for appointment or employment.

(b) JUDICIAL DETERMINATION THAT APPROVAL
OF APPOINTMENT OR EMPLOYMENT IS IMPROPER. A
bankruptcy judge may not approve the appoint-
ment of a person as a trustee or examiner pursu-
ant to §1104 of the Code or approve the employ-
ment of a person as an attorney, accountant, ap-
praiser, auctioneer, or other professional person
pursuant to §§327, 1103, or 1114 of the Code if that
person is or has been so connected with such
judge or the United States trustee as to render
the appointment or employment improper.

(As amended Apr. 29, 1985, eff. Aug. 1, 1985; Apr.
30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is adapted from former Bankruptcy Rule
505(a). The scope of the prohibition on appointment or
employment is expanded to include an examiner ap-
pointed under §1104 of the Code and attorneys and other
professional persons whose employment must be ap-
proved by the court under §327 or §1103.

The rule supplements two statutory provisions.
Under 18 U.S.C. §1910, it is a criminal offense for a
judge to appoint a relative as a trustee and, under 28
U.S.C. §458, a person may not be ‘“‘appointed to or em-
ployed in any office or duty in any court’ if he is a rel-
ative of any judge of that court. The rule prohibits the
appointment or employment of a relative of a bank-
ruptcy judge in a case pending before that bankruptcy
judge or before other bankruptcy judges sitting within
the district.

A relative is defined in §101(34) of the Code to be an
““individual related by affinity or consanguinity within
the third degree as determined by the common law, or
individual in a step or adoptive relationship within
such third degree.” Persons within the third degree
under the common law system are as follows: first de-
gree—parents, brothers and sisters, and children; sec-
ond degree—grandparents, uncles and aunts, first cous-
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ins, nephews and nieces, and grandchildren; third de-
gree—great grandparents, great uncles and aunts, first
cousins once removed, second cousins, grand nephews
and nieces, great grandchildren. Rule 9001 incorporates
the definitions of §101 of the Code.

In order for the policy of this rule to be meaningfully
implemented, it is necessary to extend the prohibition
against appointment or employment to the firm or
other business association of the ineligible person and
to those affiliated with the firm or business associa-
tion. “Firm” is defined in Rule 9001 to include a profes-
sional partnership or corporation of attorneys or ac-
countants. All other types of business and professional
associations and relationships are covered by this rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

The amended rule is divided into two subdivisions.
Subdivision (a) applies to relatives of bankruptcy
judges and subdivision (b) applies to persons who are or
have been connected with bankruptcy judges. Subdivi-
sion (a) permits no judicial discretion; subdivision (b)
allows judicial discretion. In both subdivisions of the
amended rule ‘‘bankruptcy judge’ has been substituted
for ‘‘judge’’. The amended rule makes clear that it only
applies to relatives of, or persons connected with, the
bankruptcy judge. See In re Hilltop Sand and Gravel,
Inc., 35 B.R. 412 (N.D. Ohio 1983).

Subdivision (a). The original rule prohibited all bank-
ruptcy judges in a district from appointing or approv-
ing the employment of (i) a relative of any bankruptcy
judge serving in the district, (ii) the firm or business
association of any ineligible relative and (iii) any mem-
ber or professional employee of the firm or business as-
sociation of an ineligible relative. In addition, the defi-
nition of relative, the third degree relationship under
the common law, is quite broad. The restriction on the
employment opportunities of relatives of bankruptcy
judges was magnified by the fact that many law and ac-
counting firms have practices and offices spanning the
nation.

Relatives are not eligible for appointment or employ-
ment when the bankruptcy judge to whom they are re-
lated makes the appointment or approves the employ-
ment. Canon 3(b)(4) of the Code of Judicial Conduct,
which provides that the judge ‘‘shall exercise his power
of appointment only on the basis of merit, avoiding
nepotism and favoritism,” should guide a bankruptcy
judge when a relative of a judge of the same bank-
ruptcy court is considered for appointment or employ-
ment.

Subdivision (b), derived from clause (2) of the original
rule, makes a person ineligible for appointment or em-
ployment if the person is so connected with a bank-
ruptcy judge making the appointment or approving the
employment as to render the appointment or approval
of employment improper. The caption and text of the
subdivision emphasize that application of the connec-
tion test is committed to the sound discretion of the
bankruptcy judge who is to make the appointment or
approve the employment. All relevant circumstances
are to be taken into account by the court. The most
important of those circumstances include: the nature
and duration of the connection with the bankruptcy
judge; whether the connection still exists, and, if not,
when it was terminated; and the type of appointment
or employment. These and other considerations must
be carefully evaluated by the bankruptcy judge.

The policy underlying subdivision (b) is essentially
the same as the policy embodied in the Code of Judicial
Conduct. Canon 2 of the Code of Judicial Conduct in-
structs a judge to avoid impropriety and the appear-
ance of impropriety, and Canon 3(b)(4) provides that the
judge ‘‘should exercise his power of appointment only
on the basis of merit, avoiding nepotism and favor-
itism.” Subdivision (b) alerts the potential appointee
or employee and party seeking approval of employment
to consider the possible relevance or impact of subdivi-
sion (b) and indicates to them that appropriate disclo-
sure must be made to the bankruptcy court before ac-
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