Rule 8002

Form (if being made by all of the parties to the appeal)
or on a separate document (whether the certification is
made on the court’s own initiative or in response to a
request by a party). This is particularly important be-
cause the rule adopts the bankruptcy practice estab-
lished by Rule 8001(a) and (b) of requiring a notice of
appeal in every instance, including interlocutory or-
ders, of appeals from bankruptcy court orders, judg-
ments, and decrees. Because this requirement is sat-
isfied by filing the notice of appeal that takes the ap-
peal to the district court or bankruptcy appellate panel
in the first instance, the rule does not require a sepa-
rate notice of appeal if a certification occurs after a
district court or bankruptcy appellate panel decision.

A certification under subdivision (f)(1) does not place
the appeal in the circuit court. Rather, the court of ap-
peals must first authorize the direct appeal. Subdivi-
sion (f)(b) therefore provides that any party intending
to pursue the appeal in the court of appeals must seek
that permission under Rule 5 of the Federal Rules of
Appellate Procedure. Subdivision (f)(6) requires that
the petition for permission to appeal be filed within 30
days after an effective certification.

Changes Made After Publication. The second paragraph
of the Committee Note was amended to identify more
specifically the different ways in which the certifi-
cation of a direct appeal to the court of appeals.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The rule is amended to implement changes in connec-
tion with the amendment to Rule 9006(a) and the man-
ner by which time is computed under the rules. The
deadlines in the rule are amended to substitute a dead-
line that is a multiple of seven days. Throughout the
rules, deadlines are amended in the following manner:

¢ 5-day periods become 7-day periods

¢ 10-day periods become 14-day periods
¢ 15-day periods become 14-day periods
¢ 20-day periods become 21-day periods
* 25-day periods become 28-day periods

REFERENCES IN TEXT

The Federal Rules of Appellate Procedure, referred to
in subd. (f)(5), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

Rule 8002. Time for Filing Notice of Appeal

(a) FOURTEEN-DAY PERIOD. The notice of ap-
peal shall be filed with the clerk within 14 days
of the date of the entry of the judgment, order,
or decree appealed from. If a timely notice of ap-
peal is filed by a party, any other party may file
a notice of appeal within 14 days of the date on
which the first notice of appeal was filed, or
within the time otherwise prescribed by this
rule, whichever period last expires. A notice of
appeal filed after the announcement of a deci-
sion or order but before entry of the judgment,
order, or decree shall be treated as filed after
such entry and on the day thereof. If a notice of
appeal is mistakenly filed with the district
court or the bankruptcy appellate panel, the
clerk of the district court or the clerk of the
bankruptcy appellate panel shall note thereon
the date on which it was received and transmit
it to the clerk and it shall be deemed filed with
the clerk on the date so noted.

(b) EFFECT OF MOTION ON TIME FOR APPEAL. If
any party makes a timely motion of a type spec-
ified immediately below, the time for appeal for
all parties runs from the entry of the order dis-
posing of the last such motion outstanding. This
provision applies to a timely motion:

(1) to amend or make additional findings of
fact under Rule 7052, whether or not granting
the motion would alter the judgment;
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(2) to alter or amend the judgment under
Rule 9023;

(3) for a new trial under Rule 9023; or

(4) for relief under Rule 9024 if the motion is
filed no later than 14 days after the entry of
judgment. A notice of appeal filed after an-
nouncement or entry of the judgment, order,
or decree but before disposition of any of the
above motions is ineffective to appeal from
the judgment, order, or decree, or part thereof,
specified in the notice of appeal, until the
entry of the order disposing of the last such
motion outstanding. Appellate review of an
order disposing of any of the above motions re-
quires the party, in compliance with Rule 8001,
to amend a previously filed notice of appeal. A
party intending to challenge an alteration or
amendment of the judgment, order, or decree
shall file a notice, or an amended notice, of ap-
peal within the time prescribed by this Rule
8002 measured from the entry of the order dis-
posing of the last such motion outstanding. No
additional fees will be required for filing an
amended notice.

(c) EXTENSION OF TIME FOR APPEAL.

(1) The bankruptcy judge may extend the
time for filing the notice of appeal by any
party, unless the judgment, order, or decree
appealed from:

(A) grants relief from an automatic stay
under §362, §922, §1201, or §1301;

(B) authorizes the sale or lease of property
or the use of cash collateral under §363;

(C) authorizes the obtaining of credit
under §364;

(D) authorizes the assumption or assign-
ment of an executory contract or unexpired
lease under §365;

(E) approves a disclosure statement under
§1125; or

(F) confirms a plan under §943, §1129, §1225,
or §1325 of the Code.

(2) A request to extend the time for filing a
notice of appeal must be made by written mo-
tion filed before the time for filing a notice of
appeal has expired, except that such a motion
filed not later than 21 days after the expira-
tion of the time for filing a notice of appeal
may be granted upon a showing of excusable
neglect. An extension of time for filing a no-
tice of appeal may not exceed 21 days from the
expiration of the time for filing a notice of ap-
peal otherwise prescribed by this rule or 14
days from the date of entry of the order grant-
ing the motion, whichever is later.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr.
30, 1991, eff. Aug. 1, 1991; Apr. 29, 1994, eff. Aug.
1, 1994; Apr. 11, 1997, eff. Dec. 1, 1997; Mar. 26,
2009, eff. Dec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is an adaptation of Rule 4(a) F.R.App.P. The
time to appeal from a judgment, order, or decree of a
bankruptcy judge is 10 days, rather than the 30 days
provided for in the civil practice. The shortened time is
specified in order to obtain prompt appellate review,
often important to the administration of a case under
the Code. If a timely notice of appeal is filed, other par-
ties have an additional 10 days within which to file a
notice of appeal. A notice of appeal filed within the ad-
ditional 10 day period by an appellee is a cross appeal,
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but there is a separate appeal if a non-appellee files a
notice of appeal within that 10 day period. The district
courts and bankruptcy appellate panels have inherent
authority to consolidate appeals.

Subdivision (b) is essentially the same as Rule 4(a)(4)
of the F.R.App.P.

Subdivision (c) is similar to former Bankruptcy Rule
802(c). To expedite the disposition of appeals the maxi-
mum extension of time is 20 days instead of the 30 days
provided by Rule 4(a)(5) of the F.R.App.P. Subject to
the exceptions set forth in subdivision (c), the court
may extend the time for taking an appeal when a mo-
tion for extension is filed after the expiration of the
original 10 day period but no later than 20 days after
the expiration of the original 10 day period. Orders of
the bankruptcy court relating to the sale of property,
extension of credit, confirmation of a plan, dismissal or
conversion of the case, and approval of the disclosure
statement are of such significance to the administra-
tion of the case, the parties in interest, and third par-
ties that this subdivision requires that either an appeal
or a motion for extension be filed within the original 10
day period.

If a timely notice of appeal is not filed, no appeal
may be taken later. Former Bankruptcy Rule 803,
which provided that a referee’s judgment became final
when the appeal period expired, has been omitted as un-
necessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (a) is amended to conform to F.R.App.P.
4(a)(2) which is designed to avoid the loss of the right
to appeal when a notice of appeal is filed prematurely.

Subdivision (b)(1) is deleted because Rule 9015 was ab-
rogated in 1987.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

These amendments are intended to conform to the
1993 amendments to F.R.App.P. 4(a)(4) and 6(b)(2)(1).
This rule as amended provides that a notice of appeal
filed before the disposition of a specified postjudgment
motion will become effective upon disposition of the
motion. A notice filed before the filing of one of the
specified motions or after the filing of a motion but be-
fore disposition of the motion is, in effect, suspended
until the motion is disposed of, whereupon, the pre-
viously filed notice effectively places jurisdiction in
the district court or bankruptcy appellate panel.
Because a notice of appeal will ripen into an effective
appeal upon disposition of a postjudgment motion, in
some instances there will be an appeal from a judgment
that has been altered substantially because the motion
was granted in whole or in part. The appeal may be dis-
missed for want of prosecution when the appellant fails
to meet the briefing schedule. But, the appellee may
also move to strike the appeal. When responding to
such a motion, the appellant would have an oppor-
tunity to state that, even though some relief sought in
a postjudgment motion was granted, the appellant still
plans to pursue the appeal. Because the appellant’s re-
sponse would provide the appellee with sufficient no-
tice of the appellant’s intentions, the rule does not re-
quire an additional notice of appeal in that situation.
The amendment provides that a notice of appeal filed
before the disposition of a postjudgment tolling motion
is sufficient to bring the judgment, order, or decree
specified in the original notice of appeal to the district
court or bankruptcy appellate panel. If the judgment is
altered upon disposition of a postjudgment motion,
however, and if a party who has previously filed a no-
tice of appeal wishes to appeal from the disposition of
the motion, the party must amend the notice to so in-
dicate. When a party files an amended notice, no addi-
tional fees are required because the notice is an amend-
ment of the original and not a new notice of appeal.
Subdivision (b) is also amended to include, among mo-
tions that extend the time for filing a notice of appeal,
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a motion under Rule 9024 that is filed within 10 days
after entry of judgment. The addition of this motion
conforms to a similar amendment to F.R.App.P. 4(a)(4)
made in 1993, except that a Rule 9024 motion does not
toll the time to appeal unless it is filed within the 10-
day period. The reason for providing that the motion
extends the time to appeal only if it is filed within the
10-day period is to enable the court and the parties in
interest to determine solely from the court records
whether the time to appeal has been extended by a mo-
tion for relief under Rule 9024.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

Subdivision (c) is amended to provide that a request
for an extension of time to file a notice of appeal must
be filed within the applicable time period. This amend-
ment will avoid uncertainty as to whether the mailing
of a motion or an oral request in court is sufficient to
request an extension of time, and will enable the court
and the parties in interest to determine solely from the
court records whether a timely request for an extension
has been made.

The amendments also give the court discretion to
permit a party to file a notice of appeal more than 20
days after expiration of the time to appeal otherwise
prescribed, but only if the motion was timely filed and
the notice of appeal is filed within a period not exceed-
ing 10 days after entry of the order extending the time.
This amendment is designed to protect parties that file
timely motions to extend the time to appeal from the
harshness of the present rule as demonstrated in In re
Mouradick, 13 F.3d 326 (9th Cir. 1994), where the court
held that a notice of appeal filed within the 3-day pe-
riod expressly prescribed by an order granting a timely
motion for an extension of time did not confer jurisdic-
tion on the appellate court because the notice of appeal
was not filed within the 20-day period specified in sub-
division (c).

The subdivision is amended further to prohibit any
extension of time to file a notice of appeal—even if the
motion for an extension is filed before the expiration of
the original time to appeal—if the order appealed from
grants relief from the automatic stay, authorizes the
sale or lease of property, use of cash collateral, obtain-
ing of credit, or assumption or assignment of an execu-
tory contract or unexpired lease under §365, or ap-
proves a disclosure statement or confirms a plan. These
types of orders are often relied upon immediately after
they are entered and should not be reviewable on ap-
peal after the expiration of the original appeal period
under Rule 8002(a) and (b).

GAP Report on Rule 8002. No changes to the published
draft.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The rule is amended to implement changes in connec-
tion with the amendment to Rule 9006(a) and the man-
ner by which time is computed under the rules. The
deadlines in the rule are amended to substitute a dead-
line that is a multiple of seven days. Throughout the
rules, deadlines are amended in the following manner:

* 5-day periods become 7-day periods

* 10-day periods become 14-day periods
* 15-day periods become 14-day periods
* 20-day periods become 21-day periods
« 25-day periods become 28-day periods

Rule 8003. Leave to Appeal

(a) CONTENT OF MOTION; ANSWER. A motion for
leave to appeal under 28 U.S.C. §158(a) shall con-
tain: (1) a statement of the facts necessary to an
understanding of the questions to be presented
by the appeal; (2) a statement of those questions
and of the relief sought; (3) a statement of the
reasons why an appeal should be granted; and (4)
a copy of the judgment, order, or decree com-
plained of and of any opinion or memorandum
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