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1 Editorially supplied. Subpart G of part IV added by Pub. L. 

99–514 without corresponding amendment of part analysis. 

1969 in case of individuals for provisions covering 
changes made by Revenue Act of 1964. 

1964—Subsec. (d). Pub. L. 88–272 amended subsection 
generally by substituting provisions relating to 
changes made by the Revenue Act of 1964, for provi-
sions relating to taxable years beginning before Jan. 1, 
1954, and ending after Dec. 31, 1953. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Amendment by Pub. L. 107–16 applicable to taxable 
years beginning after Dec. 31, 2000, see section 101(d)(1) 
of Pub. L. 107–16, set out as a note under section 1 of 
this title. 

Amendment by Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 
administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, see section 151(a) of 
Pub. L. 99–514, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable to taxable 
years beginning after Dec. 31, 1981, see section 101(f)(1) 
of Pub. L. 97–34, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–30 applicable to taxable 
years beginning after Dec. 31, 1976, see section 106(a) of 
Pub. L. 95–30, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 applicable with respect 
to taxable years ending after Dec. 31, 1975, see section 
901(d) of Pub. L. 94–455, set out as a note under section 
11 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–164 applicable to taxable 
years beginning after Dec. 31, 1975, see section 4(e) of 
Pub. L. 94–164, set out as an Effective and Termination 
Dates of 1975 Amendments note under section 11 of this 
title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Section 132 of Pub. L. 88–272 provided that the amend-
ment made by that section is effective with respect to 
taxable years ending after Dec. 31, 1963. 

COORDINATION OF 1997 AMENDMENT WITH SECTION 15 

Pub. L. 105–34, title I, § 1(c), Aug. 5, 1997, 111 Stat. 788, 
provided that: ‘‘No amendment made by this Act [see 
Tables for classification] shall be treated as a change in 
a rate of tax for purposes of section 15 of the Internal 
Revenue Code of 1986.’’ 

COORDINATION OF 1993 AMENDMENT WITH SECTION 15 

Pub. L. 103–66, title XIII, § 13001(c), Aug. 10, 1993, 107 
Stat. 416, provided that: ‘‘Except in the case of the 
amendments made by section 13221 [amending sections 
11, 852, 1201, and 1445 of this title] (relating to corporate 
rate increase), no amendment made by this chapter 

[chapter 1 (§§ 13001–13444) of title XIII of Pub. L. 103–66, 
see Tables for classification] shall be treated as a 
change in a rate of tax for purposes of section 15 of the 
Internal Revenue Code of 1986.’’ 

COORDINATION OF 1990 AMENDMENT WITH SECTION 15 

Pub. L. 101–508, title XI, § 11001(c), Nov. 5, 1990, 104 
Stat. 1388–400, provided that: ‘‘Except as otherwise ex-
pressly provided in this title, no amendment made by 
this title [see Tables for classification] shall be treated 
as a change in a rate of tax for purposes of section 15 
of the Internal Revenue Code of 1986.’’ 

COORDINATION OF 1987 AMENDMENT WITH SECTION 15 

Pub. L. 100–203, title X, § 10000(c), Dec. 22, 1987, 101 
Stat. 1330–382, provided that: ‘‘No amendment made by 
this title [see Tables for classification] shall be treated 
as a change in a rate of tax for purposes [of] section 15 
of the Internal Revenue Code of 1986.’’ 

COORDINATION OF 1986 AMENDMENT WITH SECTION 15 

Section 3(b) of Pub. L. 99–514 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

for purposes of section 15 of the Internal Revenue Code 
of 1986, no amendment or repeal made by this Act [see 
Tables for classification] shall be treated as a change in 
the rate of a tax imposed by chapter 1 of such Code. 

‘‘(2) EXCEPTION.—Paragraph (1) shall not apply to the 
amendment made by section 601 [amending section 11 
of this title] (relating to corporate rate reductions).’’ 

PART IV—CREDITS AGAINST TAX 

Subpart 

A. Nonrefundable personal credits. 
B. Other credits. 
C. Refundable credits. 
D. Business-related credits. 
E. Rules for computing investment credit. 
F. Rules for computing work opportunity credit. 
G. Credit against regular tax for prior year min-

imum tax liability.1 
H. Nonrefundable credit to holders of clean re-

newable energy bonds. 
I. Qualified tax credit bonds. 
J. Build America bonds. 

AMENDMENTS 

2009—Pub. L. 111–5, div. B, title I, § 1531(c)(6), Feb. 17, 
2009, 123 Stat. 360, added item for subpart J. 

2008—Pub. L. 110–234, title XV, § 15316(c)(5), May 22, 
2008, 122 Stat. 1511, and Pub. L. 110–246, title XV, 
§ 15316(c)(5), June 18, 2008, 122 Stat. 2273, made identical 
amendments, adding items for subparts H and I and 
striking out item for former subpart H ‘‘Nonrefundable 
credit to holders of certain bonds’’. The amendment by 
Pub. L. 110–234 was repealed by Pub. L. 110–246, § 4(a), 
June 18, 2008, 122 Stat. 1664. 

2005—Pub. L. 109–58, title XIII, § 1303(c)(1), Aug. 8, 2005, 
119 Stat. 996, added item for subpart H. 

1996—Pub. L. 104–188, title I, §§ 1201(e)(3), 
1601(b)(2)(F)(ii), Aug. 20, 1996, 110 Stat. 1772, 1833, sub-
stituted ‘‘Other credits’’ for ‘‘Foreign tax credit, etc.’’ 
in item for subpart B and ‘‘work opportunity credit’’ 
for ‘‘targeted jobs credit’’ in item for subpart F. 

1990—Pub. L. 101–508, title XI, § 11813(b)(26), Nov. 5, 
1990, 104 Stat. 1388–555, substituted ‘‘Rules for comput-
ing investment credit’’ for ‘‘Rules for computing credit 
for investment in certain depreciable property’’ in item 
for subpart E. 

1984—Pub. L. 98–369, div. A, title IV, §§ 471(a), 474(n)(3), 
July 18, 1984, 98 Stat. 825, 834, substituted ‘‘Nonrefund-
able personal credits’’ for ‘‘Credits allowable’’ in item 
for subpart A, ‘‘Foreign tax credit, etc’’ for ‘‘Rules for 
computing credit for investment in certain depreciable 
property’’ in item for subpart B, ‘‘Refundable credits’’ 
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for ‘‘Rules for computing credit for expense of work in-
centive programs’’ in item for subpart C, and ‘‘Busi-
ness-related credits’’ for ‘‘Rules for computing credit 
for employment of certain new employees’’ in item for 
subpart D, and added items for subparts E and F. 

1977—Pub. L. 95–30, title II, § 202(d)(1)(B), May 23, 1977, 
91 Stat. 147, added subpart D. 

1971—Pub. L. 92–178, title VI, § 601(c)(1), Dec. 10, 1971, 
85 Stat. 557, added subpart C. 

SUBPART A—NONREFUNDABLE PERSONAL 
CREDITS 

Sec. 

21. Expenses for household and dependent care 
services necessary for gainful employment. 

22. Credit for the elderly and the permanently 
and totally disabled. 

23. Adoption expenses. 
24. Child tax credit. 
25. Interest on certain home mortgages. 
25A. Hope and Lifetime Learning credits. 
25B. Elective deferrals and IRA contributions by 

certain individuals. 
25C. Nonbusiness energy property. 
25D. Residential energy efficient property. 
26. Limitation based on tax liability; definition 

of tax liability. 

AMENDMENTS 

2005—Pub. L. 109–58, title XIII, §§ 1333(b)(2), 1335(b)(5), 
Aug. 8, 2005, 119 Stat. 1030, 1036, added items 25C and 
25D. 

2001—Pub. L. 107–16, title VI, § 618(c), June 7, 2001, 115 
Stat. 108, added item 25B. 

1998—Pub. L. 105–206, title VI, § 6004(a)(1), July 22, 
1998, 112 Stat. 792, substituted ‘‘Hope and Lifetime 
Learning credits’’ for ‘‘Higher education tuition and re-
lated expenses’’ in item 25A. 

1997—Pub. L. 105–34, title I, § 101(d)(3), title II, § 201(e), 
Aug. 5, 1997, 111 Stat. 799, 806, added items 24 and 25A. 

1996—Pub. L. 104–188, title I, § 1807(c)(6), Aug. 20, 1996, 
110 Stat. 1902, added item 23. 

1990—Pub. L. 101–508, title XI, § 11801(b)(1), Nov. 5, 
1990, 104 Stat. 1388–522, struck out item 23 ‘‘Residential 
energy credit’’. 

1986—Pub. L. 99–514, title I, § 112(b)(5), Oct. 22, 1986, 100 
Stat. 2109, struck out item 24 ‘‘Contributions to can-
didates for public office’’. 

1984—Pub. L. 98–369, div. A, title IV, §§ 471(b), 612(f), 
July 18, 1984, 98 Stat. 826, 913, substituted ‘‘Nonrefund-
able Personal Credits’’ for ‘‘Credits Allowable’’ as sub-
part A heading, struck out analysis of sections 31 
through 45 formerly comprising subpart A, and inserted 
a new analysis of sections consisting of items 21 (for-
merly 44A), 22 (formerly 37), 23 (formerly 44C), 24 (for-
merly 41), and 25 and 26 (newly enacted). 

1983—Pub. L. 98–67 repealed amendments made by 
Pub. L. 97–248. See 1982 Amendment note below. 

Pub. L. 98–21, title I, § 122(c)(7), Apr. 20, 1983, 97 Stat. 
87, inserted ‘‘and the permanently and totally disabled’’ 
to item 37. 

Pub. L. 97–424, title V, § 515(b)(6)(D), Jan. 6, 1983, 96 
Stat. 2181, substituted ‘‘and special fuels’’ for ‘‘, special 
fuels, and lubricating oil’’ after ‘‘gasoline’’ in item 39. 

Pub. L. 97–414, § 4(c)(1), Jan. 4, 1983, 96 Stat. 2056, 
added item 44H. 

1982—Pub. L. 97–248, title III, §§ 307(b)(3), 308(a), Sept. 
3, 1982, 96 Stat. 590, 591, provided that, applicable to 
payments of interest, dividends, and patronage divi-
dends paid or credited after June 30, 1983, item 31 is 
amended to read ‘‘Tax withheld on wages, interest, 
dividends, and patronage dividends’’. Section 102(a), (b) 
of Pub. L. 98–67, title I, Aug. 5, 1983, 97 Stat. 369, re-
pealed subtitle A (§§ 301–308) of title III of Pub. L. 97–248 
as of the close of June 30, 1983, and provided that the 
Internal Revenue Code of 1954 [now 1986] [this title] 
shall be applied and administered (subject to certain 
exceptions) as if such subtitle A (and the amendments 
made by such subtitle A) had not been enacted. 

1981—Pub. L. 97–34, title II, § 221(c)(2), title III, 
§ 331(e)(2), Aug. 13, 1981, 95 Stat. 247, 295, added items 
44F and 44G. 

1980—Pub. L. 96–223, title II, §§ 231(b)(1), 232(b)(3)(B), 
Apr. 2, 1980, 94 Stat. 272, 276, added items 44D and 44E. 

1978—Pub. L. 95–618, title I, § 101(b)(1), Nov. 9, 1978, 92 
Stat. 3179, added item 44C. 

1977—Pub. L. 95–30, title I, § 101(e)(1), title II, 
§ 202(d)(1)(A), May 23, 1977, 91 Stat. 134, 147, added item 
44B and struck out item 36 ‘‘Credit not allowed to indi-
viduals taking standard deduction’’. 

1976—Pub. L. 94–455, title IV, § 401(a)(2)(D), title V, 
§§ 501(c)(2), 503(b)(5), 504(a)(2), title XIX, § 1901(b)(1)(Z), 
Oct. 4, 1976, 90 Stat. 1555, 1559, 1562, 1565, 1792, sub-
stituted in item 42 ‘‘General tax credit’’ for ‘‘Taxable 
income credit’’, struck out in item 36 ‘‘pay optional tax 
or’’, inserted in item 33 ‘‘possession tax credit’’, sub-
stituted in item 37 ‘‘Credit of the elderly’’ for ‘‘Retire-
ment income’’, added item 44A, and struck out item 35 
‘‘Partially tax-exempt interest received by individ-
uals’’. 

1975—Pub. L. 94–164, § 3(a)(2), Dec. 23, 1975, 89 Stat. 973, 
substituted ‘‘Taxable income credit’’ for ‘‘Credit for 
personal exemptions’’ in item 42. 

Pub. L. 94–12, title II, §§ 203(b)(1), 204(c), 208(d)(1), Mar. 
29, 1975, 89 Stat. 30, 32, 35, renumbered item 42 as 45 and 
added item 42 applicable to taxable years ending after 
Dec. 31, 1974, but to cease to apply to taxable years end-
ing after Dec. 31, 1975, item 43 applicable to taxable 
years beginning after Dec. 31, 1974, but before Jan. 1, 
1976, and item 44. 

1971—Pub. L. 92–178, title VI, § 601(c)(2), Dec. 10, 1971, 
85 Stat. 557, added items 40 and 41, and redesignated 
former item 40 as 42. 

1970—Pub. L. 91–258, title II, § 207(d)(10), May 21, 1970, 
84 Stat. 249, inserted ‘‘, special fuels,’’ after ‘‘gasoline’’ 
in item 39. 

1965—Pub. L. 89–44, title VIII, § 809(d)(1), June 21, 1965, 
79 Stat. 167, added item 39 and redesignated former 
item 39 as 40. 

1964—Pub. L. 88–272, title II, § 201(d)(1), Feb. 26, 1964, 78 
Stat. 32, struck out item 34. 

1962—Pub. L. 87–834, § 2(g)(1), (2), Oct. 16, 1962, 76 Stat. 
972, 973, added headings of subparts A and B and item 
38, and redesignated former item 38 as 39. 

§ 21. Expenses for household and dependent care 
services necessary for gainful employment 

(a) Allowance of credit 

(1) In general 

In the case of an individual for which there 
are 1 or more qualifying individuals (as de-
fined in subsection (b)(1)) with respect to such 
individual, there shall be allowed as a credit 
against the tax imposed by this chapter for 
the taxable year an amount equal to the appli-
cable percentage of the employment-related 
expenses (as defined in subsection (b)(2)) paid 
by such individual during the taxable year. 

(2) Applicable percentage defined 

For purposes of paragraph (1), the term ‘‘ap-
plicable percentage’’ means 35 percent reduced 
(but not below 20 percent) by 1 percentage 
point for each $2,000 (or fraction thereof) by 
which the taxpayer’s adjusted gross income 
for the taxable year exceeds $15,000. 

(b) Definitions of qualifying individual and em-
ployment-related expenses 

For purposes of this section— 

(1) Qualifying individual 

The term ‘‘qualifying individual’’ means— 
(A) a dependent of the taxpayer (as defined 

in section 152(a)(1)) who has not attained age 
13, 
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(B) a dependent of the taxpayer (as defined 
in section 152, determined without regard to 
subsections (b)(1), (b)(2), and (d)(1)(B)) who is 
physically or mentally incapable of caring 
for himself or herself and who has the same 
principal place of abode as the taxpayer for 
more than one-half of such taxable year, or 

(C) the spouse of the taxpayer, if the 
spouse is physically or mentally incapable of 
caring for himself or herself and who has the 
same principal place of abode as the tax-
payer for more than one-half of such taxable 
year. 

(2) Employment-related expenses 

(A) In general 

The term ‘‘employment-related expenses’’ 
means amounts paid for the following ex-
penses, but only if such expenses are in-
curred to enable the taxpayer to be gainfully 
employed for any period for which there are 
1 or more qualifying individuals with respect 
to the taxpayer: 

(i) expenses for household services, and 
(ii) expenses for the care of a qualifying 

individual. 

Such term shall not include any amount 
paid for services outside the taxpayer’s 
household at a camp where the qualifying 
individual stays overnight. 

(B) Exception 

Employment-related expenses described in 
subparagraph (A) which are incurred for 
services outside the taxpayer’s household 
shall be taken into account only if incurred 
for the care of— 

(i) a qualifying individual described in 
paragraph (1)(A), or 

(ii) a qualifying individual (not described 
in paragraph (1)(A)) who regularly spends 
at least 8 hours each day in the taxpayer’s 
household. 

(C) Dependent care centers 

Employment-related expenses described in 
subparagraph (A) which are incurred for 
services provided outside the taxpayer’s 
household by a dependent care center (as de-
fined in subparagraph (D)) shall be taken 
into account only if— 

(i) such center complies with all applica-
ble laws and regulations of a State or unit 
of local government, and 

(ii) the requirements of subparagraph (B) 
are met. 

(D) Dependent care center defined 

For purposes of this paragraph, the term 
‘‘dependent care center’’ means any facility 
which— 

(i) provides care for more than six indi-
viduals (other than individuals who reside 
at the facility), and 

(ii) receives a fee, payment, or grant for 
providing services for any of the individ-
uals (regardless of whether such facility is 
operated for profit). 

(c) Dollar limit on amount creditable 

The amount of the employment-related ex-
penses incurred during any taxable year which 

may be taken into account under subsection (a) 
shall not exceed— 

(1) $3,000 if there is 1 qualifying individual 
with respect to the taxpayer for such taxable 
year, or 

(2) $6,000 if there are 2 or more qualifying in-
dividuals with respect to the taxpayer for such 
taxable year. 

The amount determined under paragraph (1) or 
(2) (whichever is applicable) shall be reduced by 
the aggregate amount excludable from gross in-
come under section 129 for the taxable year. 

(d) Earned income limitation 

(1) In general 

Except as otherwise provided in this sub-
section, the amount of the employment-relat-
ed expenses incurred during any taxable year 
which may be taken into account under sub-
section (a) shall not exceed— 

(A) in the case of an individual who is not 
married at the close of such year, such indi-
vidual’s earned income for such year, or 

(B) in the case of an individual who is mar-
ried at the close of such year, the lesser of 
such individual’s earned income or the 
earned income of his spouse for such year. 

(2) Special rule for spouse who is a student or 
incapable of caring for himself 

In the case of a spouse who is a student or a 
qualifying individual described in subsection 
(b)(1)(C), for purposes of paragraph (1), such 
spouse shall be deemed for each month during 
which such spouse is a full-time student at an 
educational institution, or is such a qualifying 
individual, to be gainfully employed and to 
have earned income of not less than— 

(A) $250 if subsection (c)(1) applies for the 
taxable year, or 

(B) $500 if subsection (c)(2) applies for the 
taxable year. 

In the case of any husband and wife, this para-
graph shall apply with respect to only one 
spouse for any one month. 

(e) Special rules 

For purposes of this section— 

(1) Place of abode 

An individual shall not be treated as having 
the same principal place of abode of the tax-
payer if at any time during the taxable year of 
the taxpayer the relationship between the in-
dividual and the taxpayer is in violation of 
local law. 

(2) Married couples must file joint return 

If the taxpayer is married at the close of the 
taxable year, the credit shall be allowed under 
subsection (a) only if the taxpayer and his 
spouse file a joint return for the taxable year. 

(3) Marital status 

An individual legally separated from his 
spouse under a decree of divorce or of separate 
maintenance shall not be considered as mar-
ried. 

(4) Certain married individuals living apart 

If— 
(A) an individual who is married and who 

files a separate return— 
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(i) maintains as his home a household 
which constitutes for more than one-half 
of the taxable year the principal place of 
abode of a qualifying individual, and 

(ii) furnishes over half of the cost of 
maintaining such household during the 
taxable year, and 

(B) during the last 6 months of such tax-
able year such individual’s spouse is not a 
member of such household, 

such individual shall not be considered as mar-
ried. 

(5) Special dependency test in case of divorced 
parents, etc. 

If— 
(A) section 152(e) applies to any child with 

respect to any calendar year, and 
(B) such child is under the age of 13 or is 

physically or mentally incapable of caring 
for himself, 

in the case of any taxable year beginning in 
such calendar year, such child shall be treated 
as a qualifying individual described in sub-
paragraph (A) or (B) of subsection (b)(1) 
(whichever is appropriate) with respect to the 
custodial parent (as defined in section 
152(e)(4)(A)), and shall not be treated as a 
qualifying individual with respect to the non-
custodial parent. 

(6) Payments to related individuals 

No credit shall be allowed under subsection 
(a) for any amount paid by the taxpayer to an 
individual— 

(A) with respect to whom, for the taxable 
year, a deduction under section 151(c) (relat-
ing to deduction for personal exemptions for 
dependents) is allowable either to the tax-
payer or his spouse, or 

(B) who is a child of the taxpayer (within 
the meaning of section 152(f)(1)) who has not 
attained the age of 19 at the close of the tax-
able year. 

For purposes of this paragraph, the term ‘‘tax-
able year’’ means the taxable year of the tax-
payer in which the service is performed. 

(7) Student 

The term ‘‘student’’ means an individual 
who during each of 5 calendar months during 
the taxable year is a full-time student at an 
educational organization. 

(8) Educational organization 

The term ‘‘educational organization’’ means 
an educational organization described in sec-
tion 170(b)(1)(A)(ii). 

(9) Identifying information required with re-
spect to service provider 

No credit shall be allowed under subsection 
(a) for any amount paid to any person unless— 

(A) the name, address, and taxpayer iden-
tification number of such person are in-
cluded on the return claiming the credit, or 

(B) if such person is an organization de-
scribed in section 501(c)(3) and exempt from 
tax under section 501(a), the name and ad-
dress of such person are included on the re-
turn claiming the credit. 

In the case of a failure to provide the informa-
tion required under the preceding sentence, 
the preceding sentence shall not apply if it is 
shown that the taxpayer exercised due dili-
gence in attempting to provide the informa-
tion so required. 

(10) Identifying information required with re-
spect to qualifying individuals 

No credit shall be allowed under this section 
with respect to any qualifying individual un-
less the TIN of such individual is included on 
the return claiming the credit. 

(f) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary to carry out the purposes of 
this section. 

(Added Pub. L. 94–455, title V, § 504(a)(1), Oct. 4, 
1976, 90 Stat. 1563, § 44A; amended Pub. L. 95–600, 
title I, § 121(a), Nov. 6, 1978, 92 Stat. 2779; Pub. L. 
97–34, title I § 124 (a)–(d), Aug. 13, 1981, 95 Stat. 
197, 198; Pub. L. 98–21, title I, § 122(c)(1), Apr. 20, 
1983, 97 Stat. 87; renumbered § 21 and amended 
Pub. L. 98–369, div. A, title IV, §§ 423(c)(4), 471(c), 
474(c), July 18, 1984, 98 Stat. 801, 826, 830; Pub. L. 
99–514, title I, § 104(b)(1), Oct. 22, 1986, 100 Stat. 
2104; Pub. L. 100–203, title X, § 10101(a), Dec. 22, 
1987, 101 Stat. 1330–384; Pub. L. 100–485, title VII, 
§ 703(a)–(c)(1), Oct. 13, 1988, 102 Stat. 2426, 2427; 
Pub. L. 104–188, title I, § 1615(b), Aug. 20, 1996, 110 
Stat. 1853; Pub. L. 107–16, title II, § 204(a), (b), 
June 7, 2001, 115 Stat. 49; Pub. L. 107–147, title IV, 
§ 418(b), Mar. 9, 2002, 116 Stat. 57; Pub. L. 108–311, 
title II, §§ 203, 207(2), (3), Oct. 4, 2004, 118 Stat. 
1175, 1177; Pub. L. 109–135, title IV, § 404(b), Dec. 
21, 2005, 119 Stat. 2634; Pub. L. 110–172, § 11(a)(1), 
Dec. 29, 2007, 121 Stat. 2484.) 

AMENDMENT OF SECTION 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

PRIOR PROVISIONS 

A prior section 21 was renumbered section 15 of this 
title. 

AMENDMENTS 

2007—Subsec. (e)(5). Pub. L. 110–172 substituted ‘‘sec-
tion 152(e)(4)(A)’’ for ‘‘section 152(e)(3)(A)’’ in conclud-
ing provisions. 

2005—Subsec. (b)(1)(B). Pub. L. 109–135 inserted ‘‘(as 
defined in section 152, determined without regard to 
subsections (b)(1), (b)(2), and (d)(1)(B))’’ after ‘‘depend-
ent of the taxpayer’’. 

2004—Subsec. (a)(1). Pub. L. 108–311, § 203(a), sub-
stituted ‘‘In the case of an individual for which there 
are 1 or more qualifying individuals (as defined in sub-
section (b)(1)) with respect to such individual’’ for ‘‘In 
the case of an individual who maintains a household 
which includes as a member one or more qualifying in-
dividuals (as defined in subsection (b)(1))’’. 

Subsec. (b)(1). Pub. L. 108–311, § 203(b), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: ‘‘The term ‘quali-
fying individual’ means— 

‘‘(A) a dependent of the taxpayer who is under the 
age of 13 and with respect to whom the taxpayer is 
entitled to a deduction under section 151(c), 

‘‘(B) a dependent of the taxpayer who is physically 
or mentally incapable of caring for himself, or 

‘‘(C) the spouse of the taxpayer, if he is physically 
or mentally incapable of caring for himself.’’ 
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Subsec. (e)(1). Pub. L. 108–311, § 203(c), amended head-
ing and text of par. (1) generally. Prior to amendment, 
text read as follows: ‘‘An individual shall be treated as 
maintaining a household for any period only if over 
half the cost of maintaining the household for such pe-
riod is furnished by such individual (or, if such individ-
ual is married during such period, is furnished by such 
individual and his spouse).’’ 

Subsec. (e)(5). Pub. L. 108–311, § 207(2), struck out 
‘‘paragraph (2) or (4) of’’ before ‘‘section 152(e)’’ in sub-
par. (A) and substituted ‘‘as defined in section 
152(e)(3)(A)’’ for ‘‘within the meaning of section 
152(e)(1)’’ in concluding provisions. 

Subsec. (e)(6)(B). Pub. L. 108–311, § 207(3), substituted 
‘‘section 152(f)(1)’’ for ‘‘section 151(c)(3)’’. 

2002—Subsec. (d)(2)(A). Pub. L. 107–147, § 418(b)(1), sub-
stituted ‘‘$250’’ for ‘‘$200’’. 

Subsec. (d)(2)(B). Pub. L. 107–147, § 418(b)(2), sub-
stituted ‘‘$500’’ for ‘‘$400’’. 

2001—Subsec. (a)(2). Pub. L. 107–16, §§ 204(b), 901, tem-
porarily substituted ‘‘35 percent’’ for ‘‘30 percent’’ and 
‘‘$15,000’’ for ‘‘$10,000’’. See Effective and Termination 
Dates of 2001 Amendment note below. 

Subsec. (c)(1). Pub. L. 107–16, §§ 204(a)(1), 901, tempo-
rarily substituted ‘‘$3,000’’ for ‘‘$2,400’’. See Effective 
and Termination Dates of 2001 Amendment note below. 

Subsec. (c)(2). Pub. L. 107–16, §§ 204(a)(2), 901, tempo-
rarily substituted ‘‘$6,000’’ for ‘‘$4,800’’. See Effective 
and Termination Dates of 2001 Amendment note below. 

1996—Subsec. (e)(10). Pub. L. 104–188 added par. (10). 
1988—Subsec. (b)(1)(A). Pub. L. 100–485, § 703(a), sub-

stituted ‘‘age of 13’’ for ‘‘age of 15’’. 
Subsec. (c). Pub. L. 100–485, § 703(b), inserted at end: 

‘‘The amount determined under paragraph (1) or (2) 
(whichever is applicable) shall be reduced by the aggre-
gate amount excludable from gross income under sec-
tion 129 for the taxable year.’’ 

Subsec. (e)(5)(B). Pub. L. 100–485, § 703(a), substituted 
‘‘age of 13’’ for ‘‘age of 15’’. 

Subsec. (e)(9). Pub. L. 100–485, § 703(c)(1), added par. 
(9). 

1987—Subsec. (b)(2)(A). Pub. L. 100–203 inserted at end 
‘‘Such term shall not include any amount paid for serv-
ices outside the taxpayer’s household at a camp where 
the qualifying individual stays overnight.’’ 

1986—Subsecs. (b)(1)(A), (e)(6)(A). Pub. L. 99–514, 
§ 104(b)(1)(A), substituted ‘‘section 151(c)’’ for ‘‘section 
151(e)’’. 

Subsec. (e)(6)(B). Pub. L. 99–514, § 104(b)(1)(B), sub-
stituted ‘‘section 151(c)(3)’’ for ‘‘section 151(e)(3)’’. 

1984—Pub. L. 98–369, § 471(c), renumbered section 44A 
of this title as this section. 

Subsec. (a)(1). Pub. L. 98–369, § 474(c)(2), (3), sub-
stituted ‘‘subsection (b)(1)’’ for ‘‘subsection (c)(1)’’ and 
‘‘subsection (b)(2)’’ for ‘‘subsection (c)(2)’’. 

Subsec. (b). Pub. L. 98–369, § 474(c)(1), redesignated 
subsec. (c) as (b). Former subsec. (b), which provided 
that the credit allowed by subsec. (a) could not exceed 
the amount of the tax imposed by this chapter for the 
taxable year reduced by the sum of the credits allow-
able under sections 33, 37, 38, 40, 41, 42, and 44, was 
struck out. 

Subsec. (c). Pub. L. 98–369, § 474(c)(1), redesignated 
subsec. (d) as (c). Former subsec. (c) redesignated (b). 

Subsec. (d). Pub. L. 98–369, § 474(c)(1), redesignated 
subsec. (e) as (d). Former subsec. (d) redesignated (c). 

Subsec. (d)(2). Pub. L. 98–369, § 474(c)(4), substituted 
‘‘subsection (b)(1)(C)’’ for ‘‘subsection (c)(1)(C)’’ in in-
troductory provisions. 

Subsec. (d)(2)(A). Pub. L. 98–369, § 474(c)(5), substituted 
‘‘subsection (c)(1)’’ for ‘‘subsection (d)(1)’’. 

Subsec. (d)(2)(B). Pub. L. 98–369, § 474(c)(6), substituted 
‘‘subsection (c)(2)’’ for ‘‘subsection (d)(2). 

Subsec. (e). Pub. L. 98–369, § 474(c)(1), redesignated 
subsec. (f) as (e). Former subsec. (e) redesignated (d). 

Subsec. (e)(5). Pub. L. 98–369, § 474(c)(7), substituted 
‘‘subsection (b)(1)’’ for ‘‘subsection (c)(1)’’ in provisions 
following subpar. (B). 

Pub. L. 98–369, § 423(c)(4), amended par. (5) generally, 
substituting subpars. (A) and (B) reading: 

‘‘(A) paragraph (2) or (4) of section 152(e) applies to 
any child with respect to any calendar year, and 

‘‘(B) such child is under the age of 15 or is phys-
ically or mentally incapable of caring for himself,’’ 

for former provisions: 
‘‘(A) a child (as defined in section 151(e)(3)) who is 

under the age of 15 or who is physically or mentally 
incapable of caring for himself receives over half of 
his support during the calendar year from his parents 
who are divorced or legally separated under a decree 
of divorce or separate maintenance or who are sepa-
rated under a written separation agreement, and 

‘‘(B) such child is in the custody of one or both of 
his parents for more than one-half of the calendar 
year.’’ 

and substituted in concluding text ‘‘(whichever is ap-
propriate) with respect to the custodial parent (within 
the meaning of section 152(e)(1)), and shall not be treat-
ed as a qualifying individual with respect to the non-
custodial parent’’ for ‘‘, as the case may be, with re-
spect to that parent who has custody for a longer pe-
riod during such calendar year than the other parent, 
and shall not be treated as being a qualifying individ-
ual with respect to such other parent.’’ 

Subsecs. (f), (g). Pub. L. 98–369, § 474(c)(1), redesig-
nated subsecs. (f) and (g) as (e) and (f), respectively. 

1983—Subsec. (b)(2). Pub. L. 98–21 substituted ‘‘relat-
ing to credit for the elderly and the permanently and 
totally disabled’’ for ‘‘relating to credit for the elder-
ly’’. 

1981—Subsec. (a). Pub. L. 97–34, § 124(a), designated ex-
isting provisions as par. (1), substituted ‘‘the applicable 
percentage’’ for ‘‘20 percent’’ in par. (1) as so des-
ignated, and added par. (2). 

Subsec. (c)(2)(B). Pub. L. 97–34, § 124(c), designated ex-
isting provisions as cl. (i) and added cl. (ii). 

Subsec. (c)(2)(C), (D). Pub. L. 97–34, § 124(d), added sub-
pars. (C) and (D). 

Subsec. (d)(1). Pub. L. 97–34, § 124(b)(1)(A), substituted 
‘‘$2,400’’ for ‘‘$2,000’’. 

Subsec. (d)(2). Pub. L. 97–34, § 124(b)(1)(B), substituted 
‘‘$4,800’’ for ‘‘$4,000’’. 

Subsec. (e)(2)(A). Pub. L. 97–34, § 124(b)(2)(A), sub-
stituted ‘‘$200’’ for ‘‘$166’’. 

Subsec. (e)(2)(B). Pub. L. 97–34, § 124(b)(2)(B), sub-
stituted ‘‘$400’’ for ‘‘$333’’. 

1978—Subsec. (f)(6). Pub. L. 95–600 substituted provi-
sion disallowing a credit for any amount paid by a tax-
payer to an individual with respect to whom, for the 
taxable year, a deduction under section 151(e) is allow-
able either to the taxpayer or his spouse or who is a 
child of the taxpayer who has not attained the age of 
19 at the close of the taxpayer year and defining ‘‘tax-
payer year’’ for provision disallowing a credit for any 
amount paid by the taxpayer to an individual bearing 
a relationship described in section 152(a)(1) through (8), 
or a dependent described in section 152(a)(9), except 
that a credit was allowed for an amount paid by a tax-
payer to an individual with respect to whom, for the 
taxable year of the taxpayer in which the service was 
performed, neither the taxpayer nor his spouse was en-
titled to a deduction under section 151(e), provided the 
service constituted employment within the meaning of 
section 3121(b). 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–135, title IV, § 404(d), Dec. 21, 2005, 119 Stat. 
2634, provided that: ‘‘The amendments made by this 
section [amending this section and sections 152 and 223 
of this title] shall take effect as if included in the pro-
visions of the Working Families Tax Relief Act of 2004 
[Pub. L. 108–311] to which they relate.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–311 applicable to taxable 
years beginning after Dec. 31, 2004, see section 208 of 
Pub. L. 108–311, set out as a note under section 2 of this 
title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 418(c), Mar. 9, 2002, 116 Stat. 
58, provided that: ‘‘The amendments made by this sec-
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tion [amending this section and sections 23 and 137 of 
this title] shall take effect as if included in the provi-
sions of the Economic Growth and Tax Relief Rec-
onciliation Act of 2001 [Pub. L. 107–16] to which they re-
late.’’ 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Pub. L. 107–16, title II, § 204(c), June 7, 2001, 115 Stat. 
50, provided that: ‘‘The amendments made by this sec-
tion [amending this section] shall apply to taxable 
years beginning after December 31, 2002.’’ 

Amendment by Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 
administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1615(d) of Pub. L. 104–188 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and sections 151, 6109, 6213, 
and 6724 of this title] shall apply with respect to re-
turns the due date for which (without regard to exten-
sions) is on or after the 30th day after the date of the 
enactment of this Act [Aug. 20, 1996]. 

‘‘(2) SPECIAL RULE FOR 1995 AND 1996.—In the case of re-
turns for taxable years beginning in 1995 or 1996, a tax-
payer shall not be required by the amendments made 
by this section to provide a taxpayer identification 
number for a child who is born after October 31, 1995, in 
the case of a taxable year beginning in 1995 or Novem-
ber 30, 1996, in the case of a taxable year beginning in 
1996.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 703(d) of Pub. L. 100–485 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 129 and 6109 of this title] shall apply 
to taxable years beginning after December 31, 1988.’’ 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10101(b) of Pub. L. 100–203, as amended by 
Pub. L. 100–647, title II, § 2004(a), Nov. 10, 1988, 102 Stat. 
3598, provided that: 

‘‘(1) IN GENERAL.—The amendment made by sub-
section (a) [amending this section] shall apply to ex-
penses paid in taxable years beginning after December 
31, 1987. 

‘‘(2) SPECIAL RULE FOR CAFETERIA PLANS.—For pur-
poses of section 125 of the Internal Revenue Code of 
1986, a plan shall not be treated as failing to be a cafe-
teria plan solely because under the plan a participant 
elected before January 1, 1988, to receive reimburse-
ment under the plan for dependent care assistance for 
periods after December 31, 1987, and such assistance in-
cluded reimbursement for expenses at a camp where 
the dependent stays overnight.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, see section 151(a) of 
Pub. L. 99–514, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 423(c)(4) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1984, 
see section 423(d) of Pub. L. 98–369, set out as a note 
under section 2 of this title. 

Section 475(a) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this title [probably means sub-
title F (§§ 471–475) of title IV of Pub. L. 98–369, which en-
acted sections 25, 38, and 39 of this title, amended this 
section and sections 12, 15, 22 to 24, 27 to 35, 37, 39 to 41, 
44A, 44C to 44H, 45 to 48, 51, 52, 55, 56, 86, 87, 103, 108, 129, 
168, 196, 213, 280C, 381, 383, 401, 404, 409, 441, 527, 642, 691, 

874, 882, 901, 904, 936, 1016, 1033, 1351, 1366, 1374, 1375, 1441, 
1442, 1451, 3507, 6013, 6096, 6201, 6211, 6213, 6362, 6401, 6411, 
6420, 6421, 6427, 6501, 6511, 7701, 7871, 9502, and 9503 of this 
title, repealed sections 38, 40, 44, 44B, 50A, 50B, and 53 
of this title, and enacted provisions set out as notes 
under sections 30, 33, 46, and 48 of this title] shall apply 
to taxable years beginning after December 31, 1983, and 
to carrybacks from such years.’’ 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–21 applicable to taxable 
years beginning after Dec. 31, 1983, except that if an in-
dividual’s annuity starting date was deferred under sec-
tion 105(d)(6) of this title as in effect on the day before 
Apr. 20, 1983, such deferral shall end on the first day of 
such individual’s first taxable year beginning after Dec. 
31, 1983, see section 122(d) of Pub. L. 98–21, set out as a 
note under section 22 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 124(f) of Pub. L. 97–34 provided that: 
‘‘(1) Except as provided in paragraph (2), the amend-

ments made by this section [amending this section and 
enacting section 129 of this title] shall apply to taxable 
years beginning after December 31, 1981. 

‘‘(2) The amendments made by subsection (e)(2) 
[amending sections 3121, 3306, and 3401 of this title and 
section 409 of Title 42, The Public Health and Welfare] 
shall apply to remuneration paid after December 31, 
1981.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 121(b) of Pub. L. 95–600 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1978.’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1975, see section 508 of Pub. L. 94–455, set out as 
an Effective Date of 1976 Amendment note under sec-
tion 3 of this title. 

PROGRAM TO INCREASE PUBLIC AWARENESS 

Pub. L. 101–508, title XI, § 11114, Nov. 5, 1990, 104 Stat. 
1388–414, provided that: ‘‘Not later than the first cal-
endar year following the date of the enactment of this 
subtitle [Nov. 5, 1990], the Secretary of the Treasury, or 
the Secretary’s delegate, shall establish a taxpayer 
awareness program to inform the taxpaying public of 
the availability of the credit for dependent care al-
lowed under section 21 of the Internal Revenue Code of 
1986 and the earned income credit and child health in-
surance under section 32 of such Code. Such public 
awareness program shall be designed to assure that in-
dividuals who may be eligible are informed of the avail-
ability of such credit and filing procedures. The Sec-
retary shall use appropriate means of communication 
to carry out the provisions of this section.’’ 

§ 22. Credit for the elderly and the permanently 
and totally disabled 

(a) General rule 

In the case of a qualified individual, there 
shall be allowed as a credit against the tax im-
posed by this chapter for the taxable year an 
amount equal to 15 percent of such individual’s 
section 22 amount for such taxable year. 

(b) Qualified individual 

For purposes of this section, the term ‘‘quali-
fied individual’’ means any individual— 

(1) who has attained age 65 before the close 
of the taxable year, or 

(2) who retired on disability before the close 
of the taxable year and who, when he retired, 
was permanently and totally disabled. 
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(c) Section 22 amount 

For purposes of subsection (a)— 

(1) In general 

An individual’s section 22 amount for the 
taxable year shall be the applicable initial 
amount determined under paragraph (2), re-
duced as provided in paragraph (3) and in sub-
section (d). 

(2) Initial amount 

(A) In general 

Except as provided in subparagraph (B), 
the initial amount shall be— 

(i) $5,000 in the case of a single individ-
ual, or a joint return where only one 
spouse is a qualified individual, 

(ii) $7,500 in the case of a joint return 
where both spouses are qualified individ-
uals, or 

(iii) $3,750 in the case of a married indi-
vidual filing a separate return. 

(B) Limitation in case of individuals who 
have not attained age 65 

(i) In general 

In the case of a qualified individual who 
has not attained age 65 before the close of 
the taxable year, except as provided in 
clause (ii), the initial amount shall not ex-
ceed the disability income for the taxable 
year. 

(ii) Special rules in case of joint return 

In the case of a joint return where both 
spouses are qualified individuals and at 
least one spouse has not attained age 65 
before the close of the taxable year— 

(I) if both spouses have not attained 
age 65 before the close of the taxable 
year, the initial amount shall not exceed 
the sum of such spouses’ disability in-
come, or 

(II) if one spouse has attained age 65 
before the close of the taxable year, the 
initial amount shall not exceed the sum 
of $5,000 plus the disability income for 
the taxable year of the spouse who has 
not attained age 65 before the close of 
the taxable year. 

(iii) Disability income 

For purposes of this subparagraph, the 
term ‘‘disability income’’ means the aggre-
gate amount includable in the gross in-
come of the individual for the taxable year 
under section 72 or 105(a) to the extent 
such amount constitutes wages (or pay-
ments in lieu of wages) for the period dur-
ing which the individual is absent from 
work on account of permanent and total 
disability. 

(3) Reduction 

(A) In general 

The reduction under this paragraph is an 
amount equal to the sum of the amounts re-
ceived by the individual (or, in the case of a 
joint return, by either spouse) as a pension 
or annuity or as a disability benefit— 

(i) which is excluded from gross income 
and payable under— 

(I) title II of the Social Security Act, 
(II) the Railroad Retirement Act of 

1974, or 
(III) a law administered by the Veter-

ans’ Administration, or 

(ii) which is excluded from gross income 
under any provision of law not contained 
in this title. 

No reduction shall be made under clause 
(i)(III) for any amount described in section 
104(a)(4). 

(B) Treatment of certain workmen’s com-
pensation benefits 

For purposes of subparagraph (A), any 
amount treated as a social security benefit 
under section 86(d)(3) shall be treated as a 
disability benefit received under title II of 
the Social Security Act. 

(d) Adjusted gross income limitation 

If the adjusted gross income of the taxpayer 
exceeds— 

(1) $7,500 in the case of a single individual, 
(2) $10,000 in the case of a joint return, or 
(3) $5,000 in the case of a married individual 

filing a separate return, 

the section 22 amount shall be reduced by one- 
half of the excess of the adjusted gross income 
over $7,500, $10,000, or $5,000, as the case may be. 

(e) Definitions and special rules 

For purposes of this section— 

(1) Married couple must file joint return 

Except in the case of a husband and wife who 
live apart at all times during the taxable year, 
if the taxpayer is married at the close of the 
taxable year, the credit provided by this sec-
tion shall be allowed only if the taxpayer and 
his spouse file a joint return for the taxable 
year. 

(2) Marital status 

Marital status shall be determined under 
section 7703. 

(3) Permanent and total disability defined 

An individual is permanently and totally 
disabled if he is unable to engage in any sub-
stantial gainful activity by reason of any 
medically determinable physical or mental 
impairment which can be expected to result in 
death or which has lasted or can be expected 
to last for a continuous period of not less than 
12 months. An individual shall not be consid-
ered to be permanently and totally disabled 
unless he furnishes proof of the existence 
thereof in such form and manner, and at such 
times, as the Secretary may require. 

(f) Nonresident alien ineligible for credit 

No credit shall be allowed under this section 
to any nonresident alien. 

(Aug. 16, 1954, ch. 736, 68A Stat. 15, § 37; Aug. 9, 
1955, ch. 659, § 1, 69 Stat. 591; Jan. 28, 1956, ch. 17, 
§ 1, 70 Stat. 8; Pub. L. 87–792, § 7(a), Oct. 10, 1962, 
76 Stat. 828; Pub. L. 87–876, § 1, Oct. 24, 1962, 76 
Stat. 1199; Pub. L. 88–272, title I, § 113(a), title II, 
§§ 201(d)(3), 202(a), Feb. 26, 1964, 78 Stat. 24, 32, 33; 
Pub. L. 93–406, title II, § 2002(g)(1), Sept. 2, 1974, 
88 Stat. 968; Pub. L. 94–455, title V, § 503(a), title 
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XIX, § 1901(c)(1), Oct. 4, 1976, 90 Stat. 1559, 1803; 
Pub. L. 95–600, title VII, §§ 701(a)(1)–(3), 703(j)(11), 
Nov. 6, 1978, 92 Stat. 2897, 2942; Pub. L. 96–222, 
title I, § 107(a)(1)(E)(i), Apr. 1, 1980, 94 Stat. 222; 
Pub. L. 97–34, title I, § 111(b)(4), Aug. 13, 1981, 95 
Stat. 194; Pub. L. 98–21, title I, § 122(a), Apr. 20, 
1983, 97 Stat. 85; renumbered § 22 and amended 
Pub. L. 98–369, div. A, title IV, §§ 471(c), 474(d), 
July 18, 1984, 98 Stat. 826, 830; Pub. L. 99–514, 
title XIII, § 1301(j)(8), Oct. 22, 1986, 100 Stat. 2658.) 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsec. 
(c)(3)(A)(i)(I), (B), is act Aug. 14, 1935, ch. 531, 49 Stat. 
620, as amended. Title II of the Social Security Act is 
classified generally to subchapter II (§ 401 et seq.) of 
chapter 7 of Title 42, The Public Health and Welfare. 
For complete classification of this Act to the Code, see 
section 1305 of Title 42 and Tables. 

The Railroad Retirement Act of 1974, referred to in 
subsec. (c)(3)(A)(i)(II), is act Aug. 29, 1935, ch. 812, as 
amended generally by Pub. L. 93–445, title I, § 101, Oct. 
16, 1974, 88 Stat. 1305, which is classified generally to 
subchapter IV (§ 231 et seq.) of chapter 9 of Title 45, 
Railroads. For further details and complete classifica-
tion of this Act to the Code, see Codification note set 
out preceding section 231 of Title 45, section 231t of 
Title 45, and Tables. 

AMENDMENTS 

1986—Subsec. (e)(2). Pub. L. 99–514 substituted ‘‘sec-
tion 7703’’ for ‘‘section 143’’. 

1984—Pub. L. 98–369, § 471(c), renumbered section 37 of 
this title as this section. 

Subsec. (a). Pub. L. 98–369, § 474(d)(1), substituted 
‘‘section 22 amount’’ for ‘‘section 37 amount’’. 

Subsec. (c). Pub. L. 98–369, § 474(d)(2), substituted 
‘‘Section 22 amount’’ for ‘‘Section 37 amount’’ in head-
ing. 

Subsec. (c)(1). Pub. L. 98–369, § 474(d)(1), substituted 
‘‘section 22 amount’’ for ‘‘section 37 amount’’. 

Subsec. (d). Pub. L. 98–369, § 474(d)(3), amended subsec. 
(d) generally, striking out heading ‘‘Limitations’’ and 
designation ‘‘(1)’’ before ‘‘Adjusted gross income limi-
tation’’ thereby making existing par. (1) the entire sub-
sec. (d), redesignating existing subpars. (A), (B), and (C) 
as pars. (1), (2), and (3), respectively, and striking out 
provisions, formerly comprising par. (2), which had lim-
ited the amount of the credit allowed by this section 
for the taxable year to the amount of the tax imposed 
by this chapter for such taxable year. 

1983—Pub. L. 98–21 inserted reference to permanently 
and totally disabled in section catchline. 

Subsec. (a). Pub. L. 98–21 amended subsec. (a) gener-
ally, substituting reference to a qualified individual for 
reference to an individual who has attained the age of 
65 before the close of the taxable year. 

Subsec. (b). Pub. L. 98–21 in amending section gener-
ally added subsec. (b). Former subsec. (b) redesignated 
(c). 

Subsec. (c). Pub. L. 98–21 in amending section gener-
ally, redesignated former subsec. (b) as (c) and, in (c) as 
so redesignated, added par. (2) and struck out former 
(2), which had provided that the initial amount was 
$2,500 in the case of a single individual, $2,500 in the 
case of a joint return where only one spouse was eligi-
ble for the credit under subsection (a), $3,750 in the case 
of a joint return where both spouses were eligible for 
the credit under subsection (a), or $1,875 in the case of 
a married individual filing a separate return, redesig-
nated existing provisions as par. (3)(A), inserted ‘‘bene-
fit’’ after ‘‘disability’’ therein, struck out former sub-
pars. (A) to (C), which had specified sources of amounts 
received under title II of the Social Security Act, under 
the Railroad Retirement Act of 1935 or 1937, or other-
wise excluded from gross income, added cls. (i) and (ii), 
substituted provision that no reduction would be made 
under cl. (i)(III) for any amount described in section 

104(a)(4) for provision that no reduction would be made 
under former par. (3) for any amount excluded from 
gross income under section 72 (relating to annuities), 
101 (relating to life insurance proceeds), 104 (relating to 
compensation for injuries or sickness), 105 (relating to 
amounts received under accident and health plans), 120 
(relating to amounts received under qualified group 
legal services plans), 402 (relating to taxability of bene-
ficiary of employees’ trust), 403 (relating to taxation of 
employee annuities), or 405 (relating to qualified bond 
purchase plans), and added subpar. (B). Former subsec. 
(c) redesignated (d). 

Subsec. (d). Pub. L. 98–21 in amending section gener-
ally redesignated former subsec. (c) as (d). Former sub-
sec. (d) redesignated (e). 

Subsec. (e). Pub. L. 98–21 in amending section gener-
ally, redesignated former subsec. (d) as (e) and struck 
out provision that ‘‘joint return’’ meant the joint re-
turn of a husband and wife made under section 6013 and 
inserted provisions defining permanent and total dis-
ability. Former subsec. (e), which provided for an elec-
tion of prior law with respect to public retirement sys-
tem income, was struck out. 

Subsec. (f). Pub. L. 98–21 reenacted subsec. (f) without 
change. 

1981—Subsec. (e)(9)(B). Pub. L. 97–34 substituted ‘‘sec-
tion 911(d)(2)’’ for ‘‘section 911(b)’’. 

1978—Subsec. (e)(2). Pub. L. 95–600, § 701(a)(1), inserted 
‘‘(and whose gross income includes income described in 
paragraph (4)(B))’’ after ‘‘who has not attained age 65 
before the close of the taxable year’’. 

Subsec. (e)(4)(B). Pub. L. 95–600, § 701(a)(2), (3)(B), as 
amended by Pub. L. 96–222, § 107(a)(1)(E)(i), inserted 
‘‘and who performed the services giving rise to the pen-
sion or annuity (or is the spouse of the individual who 
performed the services)’’ after ‘‘before the close of the 
taxable year’’ and substituted reference to paragraph 
(9)(A) for reference to paragraph (8)(A). 

Subsec. (e)(5)(B). Pub. L. 95–600, § 701(a)(3)(C), as 
amended by Pub. L. 96–222, § 107(a)(1)(E)(i), substituted 
reference to paragraph (9)(A) for reference to paragraph 
(8)(A). 

Subsec. (e)(8), (9). Pub. L. 95–600, § 701(a)(3)(A), as 
amended by Pub. L. 96–222, § 107(a)(1)(E)(i), added par. 
(8) and redesignated former par. (8) as (9). 

1976—Pub. L. 94–455, § 503(a), among other changes, 
substituted ‘‘Credits for the elderly’’ for ‘‘Retirement 
income’’ in section catchline and in text substituted 
provisions permitting taxpayers who have all types of 
income to be eligible for the tax credit for provisions 
permitting taxpayers who have only retirement income 
to be eligible for the tax credit, eliminated provisions 
requiring taxpayers to earn $600 for the previous ten 
years for tax credit eligibility and provisions relating 
variations in treatment of married couples, and in-
serted provisions broadening coverage of the tax credit 
relief to low and middle income taxpayers. 

Pub. L. 94–455, § 1901(c)(1), purported to amend subsec. 
(f) of this section by striking out ‘‘a Territory’’. The 
amendment could not be executed in view of the prior 
general amendment of this section by section 503(a) of 
Pub. L. 94–455. Section 1901(c)(1) was repealed by sec-
tion 703(j)(11) of Pub. L. 95–600. 

1974—Subsec. (c)(1)(E), (F). Pub. L. 93–406 inserted ref-
erence in subpar. (E) to retirement bonds described in 
section 409 and added subpar. (F). 

1964—Subsec. (a). Pub. L. 88–272, §§ 113(a), 201(d)(3), 
substituted ‘‘an amount equal to 17 percent, in the case 
of a taxable year beginning in 1964, or 15 percent, in the 
case of a taxable year beginning after December 31, 
1964, of the amount received by such individual as re-
tirement income (as defined in subsection (c) and as 
limited by subsection (d));’’ for ‘‘an amount equal to 
the amount received by such individual as retirement 
income (as defined in subsection (c) and as limited by 
subsection (d)), multiplied by the rate provided in sec-
tion 1 for the first $2,000 of taxable income;’’, and 
struck out ‘‘section 34 (relating to credit for dividends 
received by individuals)’’, before ‘‘and section 35’’. 

Subsecs. (i), (j). Pub. L. 88–272, § 202(a), added subsec. 
(i) and redesignated former subsec. (i) as (j). 
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1962—Subsec. (c)(1). Pub. L. 87–792 inserted provisions 
in subpar. (A) requiring inclusion, in the case of an in-
dividual who is, or has been, an employee within the 
meaning of section 401(c)(1), distributions by a trust de-
scribed in section 401(a) which is exempt from tax 
under section 501(a), and added subpar. (E). 

Subsec. (d). Pub. L. 87–876 increased the limit on re-
tirement income from $1,200 to $1,524, lowered the age 
requirement in par. (2)(A) from 65 to 62, and substituted 
provisions in par. (2)(B) which reduce the amount of re-
tirement income for individuals who reach age 62, by 
one-half the amount of earned income in excess of 
$1,200 but not in excess of $1,700, and by the amount re-
ceived over $1,700, for provisions which reduced such in-
come by the amount earned over $1,200 by persons hav-
ing reached age 65, and which defined income as in sub-
sec. (g) of this section. 

1956—Subsec. (d)(2). Act Jan. 28, 1956, reduced from 75 
to 72 the age at which there will be no limitation on 
earned income and increased from $900 to $1,200 the 
amount that an individual over 65 can earn without re-
ducing the $1,200 on which the retirement credit is com-
puted. 

1955—Subsec. (f). Act Aug. 9, 1955, extended the retire-
ment income tax credit to members of the Armed 
Forces. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to bonds is-
sued after Aug. 15, 1986, except as otherwise provided, 
see sections 1311 to 1318 of Pub. L. 99–514, set out as an 
Effective Date; Transitional Rules note under section 
141 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(d) of Pub. L. 98–369 appli-
cable to taxable years beginning after Dec. 31, 1983, and 
to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 122(d) of Pub. L. 98–21, as amended by Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending sections 37 [now 22], 41 [now 24], 44A 
[now 21], 46, 53, 85, 105, 128, 403, 415, 904, and 7871 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1983. 

‘‘(2) TRANSITIONAL RULE.—If an individual’s annuity 
starting date was deferred under section 105(d)(6) of the 
Internal Revenue Code of 1986 [formerly I.R.C. 1954] (as 
in effect on the day before the date of the enactment of 
this section [Apr. 20, 1983]), such deferral shall end on 
the first day of such individual’s first taxable year be-
ginning after December 31, 1983.’’ 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable with respect 
to taxable years beginning after Dec. 31, 1981, see sec-
tion 115 of Pub. L. 97–34, set out as a note under section 
911 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 701(a)(4) of Pub. L. 95–600 provided that: 
‘‘(A) The amendments made by paragraphs (1) and (2) 

[amending this section] shall apply to taxable years be-
ginning after December 31, 1975. 

‘‘(B) The amendments made by paragraph (3) [amend-
ing this section] shall apply to taxable years beginning 
after December 31, 1977.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 applicable with respect 
to taxable years beginning after Dec. 31, 1975, see sec-
tion 508 of Pub. L. 94–455, set out as a note under sec-
tion 3 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–406 effective Jan. 1, 1974, 
see section 2002(i)(2) of Pub. L. 93–406, set out as an Ef-
fective Date note under section 4973 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by section 113(a) of Pub. L. 88–272, except 
for purposes of section 21 [now 15] of this title, effective 
with respect to taxable years beginning after Dec. 31, 
1963, see section 131 of Pub. L. 88–272, set out as a note 
under section 1 of this title. 

Section 201(e) of Pub. L. 88–272 provided that: ‘‘The 
amendments made by subsection (a) [amending section 
34 of this title] shall apply with respect to taxable 
years ending after December 31, 1963. The amendment 
made by subsection (b) [repealing section 34 of this 
title] shall apply with respect to taxable years ending 
after December 31, 1964. The amendment made by sub-
section (c) [amending section 116 of this title] shall 
apply with respect to taxable years beginning after De-
cember 31, 1963. The amendments made by subsection 
(d) [amending sections 35, 37 [now 22], 46, 116, 584, 642, 
702, 854, 857, 871, 1375, and 6014 of this title] shall apply 
with respect to dividends received after December 31, 
1964, in taxable years ending after such date’’. 

Section 202(b) of Pub. L. 88–272 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section] shall apply to taxable years beginning after 
December 31, 1963.’’ 

EFFECTIVE DATE OF 1962 AMENDMENTS 

Section 2 of Pub. L. 87–876 provided that: ‘‘The 
amendment made by the first section of this Act 
[amending this section] shall apply only to taxable 
years ending after the date of the enactment of this 
Act [Oct. 24, 1962].’’ 

Section 8 of Pub. L. 87–792 provided that: ‘‘The 
amendments made by this Act [enacting sections 405 
and 6047 of this title and amending sections 37 [now 22], 
62, 72, 101, 104, 105, 172, 401 to 404, 503, 805, 1361, 2039, 2517, 
3306, 3401 and 7207 of this title] shall apply to taxable 
years beginning after December 31, 1962.’’ 

EFFECTIVE DATE OF 1956 AMENDMENT 

Section 2 of act Jan. 28, 1956, provided that: ‘‘The 
amendment made by the first section of this Act 
[amending this section] shall apply only with respect to 
taxable years beginning after December 31, 1955.’’ 

EFFECTIVE DATE OF 1955 AMENDMENT 

Section 2 of act Aug. 9, 1955, provided that: ‘‘The 
amendment made by this Act [amending this section] 
shall be applicable to taxable years beginning after De-
cember 31, 1954.’’ 

DETERMINATION OF RETIREMENT INCOME CREDIT UNDER 
PROVISIONS AS THEY EXISTED PRIOR TO AMENDMENT 
BY PUB. L. 94–455 ELECTION 

Pub. L. 95–30, title IV, § 403, May 23, 1977, 91 Stat. 155, 
as amended by Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: ‘‘A taxpayer may elect (at such 
time and in such manner as the Secretary of the Treas-
ury or his delegate shall prescribe) to determine the 
amount of his credit under section 37 [now 22] of the In-
ternal Revenue Code of 1986 [formerly I.R.C. 1954] for 
his first taxable year beginning in 1976 under the provi-
sions of such section as they existed before the amend-
ment made by section 503 of the Tax Reform Act of 1976 
[Pub. L. 94–455].’’ 

§ 23. Adoption expenses 

(a) Allowance of credit 

(1) In general 

In the case of an individual, there shall be 
allowed as a credit against the tax imposed by 
this chapter the amount of the qualified adop-
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tion expenses paid or incurred by the tax-
payer. 

(2) Year credit allowed 

The credit under paragraph (1) with respect 
to any expense shall be allowed— 

(A) in the case of any expense paid or in-
curred before the taxable year in which such 
adoption becomes final, for the taxable year 
following the taxable year during which 
such expense is paid or incurred, and 

(B) in the case of an expense paid or in-
curred during or after the taxable year in 
which such adoption becomes final, for the 
taxable year in which such expense is paid or 
incurred. 

(3) $10,000 credit for adoption of child with 
special needs regardless of expenses 

In the case of an adoption of a child with 
special needs which becomes final during a 
taxable year, the taxpayer shall be treated as 
having paid during such year qualified adop-
tion expenses with respect to such adoption in 
an amount equal to the excess (if any) of 
$10,000 over the aggregate qualified adoption 
expenses actually paid or incurred by the tax-
payer with respect to such adoption during 
such taxable year and all prior taxable years. 

(b) Limitations 

(1) Dollar limitation 

The aggregate amount of qualified adoption 
expenses which may be taken into account 
under subsection (a) for all taxable years with 
respect to the adoption of a child by the tax-
payer shall not exceed $10,000. 

(2) Income limitation 

(A) In general 

The amount allowable as a credit under 
subsection (a) for any taxable year (deter-
mined without regard to subsection (c)) shall 
be reduced (but not below zero) by an 
amount which bears the same ratio to the 
amount so allowable (determined without 
regard to this paragraph but with regard to 
paragraph (1)) as— 

(i) the amount (if any) by which the tax-
payer’s adjusted gross income exceeds 
$150,000, bears to 

(ii) $40,000. 

(B) Determination of adjusted gross income 

For purposes of subparagraph (A), adjusted 
gross income shall be determined without 
regard to sections 911, 931, and 933. 

(3) Denial of double benefit 

(A) In general 

No credit shall be allowed under sub-
section (a) for any expense for which a de-
duction or credit is allowed under any other 
provision of this chapter. 

(B) Grants 

No credit shall be allowed under sub-
section (a) for any expense to the extent 
that funds for such expense are received 
under any Federal, State, or local program. 

(4) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit allowed 

under subsection (a) for any taxable year shall 
not exceed the excess of— 

(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this subpart (other than this section and sec-
tion 25D) and section 27 for the taxable year. 

(c) Carryforwards of unused credit 

(1) Rule for years in which all personal credits 
allowed against regular and alternative 
minimum tax 

In the case of a taxable year to which sec-
tion 26(a)(2) applies, if the credit allowable 
under subsection (a) for any taxable year ex-
ceeds the limitation imposed by section 
26(a)(2) for such taxable year reduced by the 
sum of the credits allowable under this sub-
part (other than this section and sections 25D 
and 1400C), such excess shall be carried to the 
succeeding taxable year and added to the cred-
it allowable under subsection (a) for such tax-
able year. 

(2) Rule for other years 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, if the credit allow-
able under subsection (a) for any taxable year 
exceeds the limitation imposed by subsection 
(b)(4) for such taxable year, such excess shall 
be carried to the succeeding taxable year and 
added to the credit allowable under subsection 
(a) for such taxable year. 

(3) Limitation 

No credit may be carried forward under this 
subsection to any taxable year following the 
fifth taxable year after the taxable year in 
which the credit arose. For purposes of the 
preceding sentence, credits shall be treated as 
used on a first-in first-out basis. 

(d) Definitions 

For purposes of this section— 

(1) Qualified adoption expenses 

The term ‘‘qualified adoption expenses’’ 
means reasonable and necessary adoption fees, 
court costs, attorney fees, and other ex-
penses— 

(A) which are directly related to, and the 
principal purpose of which is for, the legal 
adoption of an eligible child by the taxpayer, 

(B) which are not incurred in violation of 
State or Federal law or in carrying out any 
surrogate parenting arrangement, 

(C) which are not expenses in connection 
with the adoption by an individual of a child 
who is the child of such individual’s spouse, 
and 

(D) which are not reimbursed under an em-
ployer program or otherwise. 

(2) Eligible child 

The term ‘‘eligible child’’ means any individ-
ual who— 

(A) has not attained age 18, or 
(B) is physically or mentally incapable of 

caring for himself. 

(3) Child with special needs 

The term ‘‘child with special needs’’ means 
any child if— 
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(A) a State has determined that the child 
cannot or should not be returned to the 
home of his parents, 

(B) such State has determined that there 
exists with respect to the child a specific 
factor or condition (such as his ethnic back-
ground, age, or membership in a minority or 
sibling group, or the presence of factors such 
as medical conditions or physical, mental, or 
emotional handicaps) because of which it is 
reasonable to conclude that such child can-
not be placed with adoptive parents without 
providing adoption assistance, and 

(C) such child is a citizen or resident of the 
United States (as defined in section 
217(h)(3)). 

(e) Special rules for foreign adoptions 

In the case of an adoption of a child who is not 
a citizen or resident of the United States (as de-
fined in section 217(h)(3))— 

(1) subsection (a) shall not apply to any 
qualified adoption expense with respect to 
such adoption unless such adoption becomes 
final, and 

(2) any such expense which is paid or in-
curred before the taxable year in which such 
adoption becomes final shall be taken into ac-
count under this section as if such expense 
were paid or incurred during such year. 

(f) Filing requirements 

(1) Married couples must file joint returns 

Rules similar to the rules of paragraphs (2), 
(3), and (4) of section 21(e) shall apply for pur-
poses of this section. 

(2) Taxpayer must include TIN 

(A) In general 

No credit shall be allowed under this sec-
tion with respect to any eligible child unless 
the taxpayer includes (if known) the name, 
age, and TIN of such child on the return of 
tax for the taxable year. 

(B) Other methods 

The Secretary may, in lieu of the informa-
tion referred to in subparagraph (A), require 
other information meeting the purposes of 
subparagraph (A), including identification of 
an agent assisting with the adoption. 

(g) Basis adjustments 

For purposes of this subtitle, if a credit is al-
lowed under this section for any expenditure 
with respect to any property, the increase in the 
basis of such property which would (but for this 
subsection) result from such expenditure shall 
be reduced by the amount of the credit so al-
lowed. 

(h) Adjustments for inflation 

In the case of a taxable year beginning after 
December 31, 2002, each of the dollar amounts in 
subsection (a)(3) and paragraphs (1) and (2)(A)(i) 
of subsection (b) shall be increased by an 
amount equal to— 

(1) such dollar amount, multiplied by 
(2) the cost-of-living adjustment determined 

under section 1(f)(3) for the calendar year in 
which the taxable year begins, determined by 
substituting ‘‘calendar year 2001’’ for ‘‘cal-
endar year 1992’’ in subparagraph (B) thereof. 

If any amount as increased under the preceding 
sentence is not a multiple of $10, such amount 
shall be rounded to the nearest multiple of $10. 

(i) Regulations 

The Secretary shall prescribe such regulations 
as may be appropriate to carry out this section 
and section 137, including regulations which 
treat unmarried individuals who pay or incur 
qualified adoption expenses with respect to the 
same child as 1 taxpayer for purposes of apply-
ing the dollar amounts in subsections (a)(3) and 
(b)(1) of this section and in section 137(b)(1). 

(Added Pub. L. 104–188, title I, § 1807(a), Aug. 20, 
1996, 110 Stat. 1899; amended Pub. L. 105–34, title 
XVI, § 1601(h)(2)(A), (B), Aug. 5, 1997, 111 Stat. 
1092; Pub. L. 105–206, title VI, §§ 6008(d)(6), 
6018(f)(1), July 22, 1998, 112 Stat. 812, 823; Pub. L. 
107–16, title II, §§ 201(b)(2)(E), 202(a)(1), (b)(1)(A), 
(2)(A), (c), (d)(1), (e)(1), (f)(1), (2)(A), June 7, 2001, 
115 Stat. 46–49; Pub. L. 107–147, title IV, 
§§ 411(c)(1)(A)–(E), 418(a)(1), Mar. 9, 2002, 116 Stat. 
45, 57; Pub. L. 109–58, title XIII, § 1335(b)(1), Aug. 
8, 2005, 119 Stat. 1036; Pub. L. 109–135, title IV, 
§ 402(i)(3)(A), (4), Dec. 21, 2005, 119 Stat. 2612, 2615; 
Pub. L. 110–343, div. B, title I, § 106(e)(2)(A), Oct. 
3, 2008, 122 Stat. 3817.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

AMENDMENT OF SECTION 

For termination of amendment by section 

106(f)(3) of div. B of Pub. L. 110–343, see Effec-

tive and Termination Dates of 2008 Amendment 

note below. 

For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 

Termination Dates of 2005 Amendment note 

below. 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

PRIOR PROVISIONS 

A prior section 23, added Pub. L. 95–618, title I, 
§ 101(a), Nov. 9, 1978, 92 Stat. 3175, § 44C; amended Pub. 
L. 96–223, title II, §§ 201, 202(a)–(d), 203(a), Apr. 2, 1980, 94 
Stat. 256, 258; renumbered § 23 and amended Pub. L. 
98–369, div. A, title IV, §§ 471(c), 474(e), title VI, 
§ 612(e)(2), July 18, 1984, 98 Stat. 826, 831, 912, related to 
residential energy credit, prior to repeal by Pub. L. 
101–508, title XI, § 11801(a)(1), Nov. 5, 1990, 104 Stat. 
1388–520. 

AMENDMENTS 

2008—Subsec. (b)(4)(B). Pub. L. 110–343, § 106(e)(2)(A), 
(f)(3), temporarily inserted ‘‘and section 25D’’ after 
‘‘this section’’. See Effective and Termination Dates of 
2008 Amendment note below. 

2005—Subsec. (b)(4). Pub. L. 109–135, § 402(i)(3)(A)(i), 
(H), temporarily substituted ‘‘In the case of a taxable 
year to which section 26(a)(2) does not apply, the cred-
it’’ for ‘‘The credit’’ in introductory provisions. See Ef-
fective and Termination Dates of 2005 Amendment note 
below. 

Subsec. (c). Pub. L. 109–135, § 402(i)(3)(A)(ii), (H), tem-
porarily reenacted heading without change and amend-
ed text generally. Prior to amendment, text read as fol-
lows: ‘‘If the credit allowable under subsection (a) for 
any taxable year exceeds the limitation imposed by 
subsection (b)(4) for such taxable year, such excess 
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shall be carried to the succeeding taxable year and 
added to the credit allowable under subsection (a) for 
such taxable year. No credit may be carried forward 
under this subsection to any taxable year following the 
fifth taxable year after the taxable year in which the 
credit arose. For purposes of the preceding sentence, 
credits shall be treated as used on a first-in first-out 
basis.’’ See Effective and Termination Dates of 2005 
Amendment note below. 

Pub. L. 109–58, § 1335(b)(1), which directed amendment 
of subsec. (c) by substituting ‘‘this section, section 25D, 
and section 1400C’’ for ‘‘this section and section 1400C’’, 
was repealed by Pub. L. 109–135, § 402(i)(4). See Effective 
and Termination Dates of 2005 Amendment notes below. 

2002—Subsec. (a)(1). Pub. L. 107–147, § 411(c)(1)(A), re-
enacted heading without change and amended text of 
par. (1) generally. Prior to amendment, text read as fol-
lows: ‘‘In the case of an individual, there shall be al-
lowed as a credit against the tax imposed by this chap-
ter— 

‘‘(A) in the case of an adoption of a child other than 
a child with special needs, the amount of the quali-
fied adoption expenses paid or incurred by the tax-
payer, and 

‘‘(B) in the case of an adoption of a child with spe-
cial needs, $10,000.’’ 
Subsec. (a)(2). Pub. L. 107–147, § 411(c)(1)(C), struck out 

concluding provisions which read as follows: ‘‘In the 
case of the adoption of a child with special needs, the 
credit allowed under paragraph (1) shall be allowed for 
the taxable year in which the adoption becomes final.’’ 

Subsec. (a)(3). Pub. L. 107–147, § 411(c)(1)(B), added par. 
(3). 

Subsec. (b)(1). Pub. L. 107–147, § 411(c)(1)(D), sub-
stituted ‘‘subsection (a)’’ for ‘‘subsection (a)(1)(A)’’. 

Subsec. (h). Pub. L. 107–147, § 418(a)(1), substituted 
‘‘subsection (a)(3)’’ for ‘‘subsection (a)(1)(B)’’ in intro-
ductory provisions and inserted concluding provisions. 

Subsec. (i). Pub. L. 107–147, § 411(c)(1)(E), substituted 
‘‘the dollar amounts in subsections (a)(3) and (b)(1)’’ for 
‘‘the dollar limitation in subsection (b)(1)’’. 

2001—Subsec. (a)(1). Pub. L. 107–16, §§ 202(a)(1), 901, 
temporarily amended heading and text of par. (1) gener-
ally. Prior to amendment, text read as follows: ‘‘In the 
case of an individual, there shall be allowed as a credit 
against the tax imposed by this chapter the amount of 
the qualified adoption expenses paid or incurred by the 
taxpayer.’’ See Effective and Termination Dates of 2001 
Amendment note below. 

Subsec. (a)(2). Pub. L. 107–16, §§ 202(c), 901, tempo-
rarily inserted concluding provisions. See Effective and 
Termination Dates of 2001 Amendment note below. 

Subsec. (b)(1). Pub. L. 107–16, §§ 202(b)(1)(A), 901, tem-
porarily substituted ‘‘subsection (a)(1)(A)’’ for ‘‘sub-
section (a)’’ and ‘‘$10,000’’ for ‘‘$5,000’’ and struck out 
‘‘($6,000, in the case of a child with special needs)’’ be-
fore period at end. See Effective and Termination Dates 
of 2001 Amendment note below. 

Subsec. (b)(2)(A)(i). Pub. L. 107–16, §§ 202(b)(2)(A), 901, 
temporarily substituted ‘‘$150,000’’ for ‘‘$75,000’’. See Ef-
fective and Termination Dates of 2001 Amendment note 
below. 

Subsec. (b)(4). Pub. L. 107–16, §§ 202(f)(1), 901, tempo-
rarily added par. (4). See Effective and Termination 
Dates of 2001 Amendment note below. 

Subsec. (c). Pub. L. 107–16, §§ 202(f)(2)(A), 901, tempo-
rarily substituted ‘‘subsection (b)(4)’’ for ‘‘section 
26(a)’’ and struck out ‘‘reduced by the sum of the cred-
its allowable under this subpart (other than this sec-
tion and sections 24 and 1400C)’’ before ‘‘, such excess’’. 
See Effective and Termination Dates of 2001 Amend-
ment note below. 

Pub. L. 107–16, §§ 201(b)(2)(E), 901, temporarily sub-
stituted ‘‘and sections 24 and 1400C’’ for ‘‘and section 
1400C’’. See Effective and Termination Dates of 2001 
Amendment note below. 

Subsec. (d)(2). Pub. L. 107–16, §§ 202(d)(1), 901, tempo-
rarily amended heading and text of par. (2) generally. 
Prior to amendment, text read as follows: ‘‘The term 
‘eligible child’ means any individual— 

‘‘(A) who— 
‘‘(i) has not attained age 18, or 
‘‘(ii) is physically or mentally incapable of caring 

for himself, and 
‘‘(B) in the case of qualified adoption expenses paid 

or incurred after December 31, 2001, who is a child 
with special needs.’’ 

See Effective and Termination Dates of 2001 Amend-
ment note below. 

Subsecs. (h), (i). Pub. L. 107–16, §§ 202(e)(1), 901, tempo-
rarily added subsec. (h) and redesignated former subsec. 
(h) as (i). See Effective and Termination Dates of 2001 
Amendment note below. 

1998—Subsec. (b)(2)(A). Pub. L. 105–206, § 6018(f)(1), in-
serted ‘‘(determined without regard to subsection (c))’’ 
after ‘‘for any taxable year’’ in introductory provisions. 

Subsec. (c). Pub. L. 105–206, § 6008(d)(6), inserted ‘‘and 
section 1400C’’ after ‘‘other than this section’’. 

1997—Subsec. (a)(2). Pub. L. 105–34, § 1601(h)(2)(A), 
amended heading and text of par. (2) generally. Prior to 
amendment, text read as follows: ‘‘The credit under 
paragraph (1) with respect to any expense shall be al-
lowed— 

‘‘(A) for the taxable year following the taxable year 
during which such expense is paid or incurred, or 

‘‘(B) in the case of an expense which is paid or in-
curred during the taxable year in which the adoption 
becomes final, for such taxable year.’’ 
Subsec. (b)(2)(B). Pub. L. 105–34, § 1601(h)(2)(B), sub-

stituted ‘‘determined without regard to sections 911, 
931, and 933.’’ for ‘‘determined— 

‘‘(i) without regard to sections 911, 931, and 933, and 
‘‘(ii) after the application of sections 86, 135, 137, 

219, and 469.’’ 

EFFECTIVE AND TERMINATION DATES OF 2008 
AMENDMENT 

Pub. L. 110–343, div. B, title I, § 106(f), Oct. 3, 2008, 122 
Stat. 3817, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and sections 24, 25B, 25D, 26, and 45 of this title] 
shall apply to taxable years beginning after December 
31, 2007. 

‘‘(2) SOLAR ELECTRIC PROPERTY LIMITATION.—The 
amendments made by subsection (b) [amending section 
25D of this title] shall apply to taxable years beginning 
after December 31, 2008. 

‘‘(3) APPLICATION OF EGTRRA SUNSET.—The amend-
ments made by subparagraphs (A) and (B) of subsection 
(e)(2) [amending this section and section 24 of this title] 
shall be subject to title IX of the Economic Growth and 
Tax Relief Reconciliation Act of 2001 [Pub. L. 107–16, 
§ 901, set out as an Effective and Termination Dates of 
2001 Amendment note under section 1 of this title] in 
the same manner as the provisions of such Act to which 
such amendments relate.’’ 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENT 

Pub. L. 109–135, title IV, § 402(i)(3)(H), Dec. 21, 2005, 119 
Stat. 2615, provided that: ‘‘The amendments made by 
this paragraph [amending this section and sections 24, 
25, 25B, 25D, 904, and 1400C of this title] (and each part 
thereof) shall be subject to title IX of the Economic 
Growth and Tax Relief Reconciliation Act of 2001 [Pub. 
L. 107–16, § 901, set out as an Effective and Termination 
Dates of 2001 Amendment note under section 1 of this 
title] in the same manner as the provisions of such Act 
to which such amendment (or part thereof) relates.’’ 

Pub. L. 109–135, title IV, § 402(i)(4), Dec. 21, 2005, 119 
Stat. 2615, struck out Pub. L. 109–58, § 1335(b)(1)–(3), and 
provided in part that: ‘‘The Internal Revenue Code of 
1986 shall be applied and administered as if the amend-
ments made [by] such paragraphs [amending this sec-
tion and sections 25 and 1400C of this title] had never 
been enacted.’’ 

Pub. L. 109–135, title IV, § 402(m), Dec. 21, 2005, 119 
Stat. 2615, provided that: 
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‘‘(1) IN GENERAL.—Except as provided in paragraphs 
(2) and (3), the amendments made by this section [see 
Tables for classification] shall take effect as if included 
in the provisions of the Energy Policy Act of 2005 [Pub. 
L. 109–58] to which they relate. 

‘‘(2) REPEAL OF PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935.—The amendments made by subsection (a) 
[amending sections 121, 246, 247, 1223, 1245, and 1250 of 
this title and repealing sections 1081 to 1083 of this 
title] shall not apply with respect to any transaction 
ordered in compliance with the Public Utility Holding 
Company Act of 1935 [15 U.S.C. 79 et seq.] before its re-
peal. 

‘‘(3) COORDINATION OF PERSONAL CREDITS.—The amend-
ments made by subsection (i)(3) [amending this section 
and sections 24, 25, 25B, 25D, 904, and 1400C of this title] 
shall apply to taxable years beginning after December 
31, 2005.’’ 

Pub. L. 109–58, title XIII, § 1335(c), Aug. 8, 2005, 119 
Stat. 1036, provided that: ‘‘The amendments made by 
this section [enacting section 25D of this title and 
amending this section and sections 25, 1016, and 1400C of 
this title] shall apply to property placed in service 
after December 31, 2005, in taxable years ending after 
such date.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 411(c)(3), Mar. 9, 2002, 116 
Stat. 46, provided that: ‘‘The amendments made by this 
subsection [amending this section and section 137 of 
this title] shall apply to taxable years beginning after 
December 31, 2002; except that the amendments made 
by paragraphs (1)(C), (1)(D) [amending this section], and 
(2)(B) [amending section 137 of this title] shall apply to 
taxable years beginning after December 31, 2001.’’ 

Amendment by section 418(a)(1) of Pub. L. 107–147 ef-
fective as if included in the provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001, Pub. 
L. 107–16, to which such amendment relates, see section 
418(c) of Pub. L. 107–147, set out as a note under section 
21 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Pub. L. 108–311, title III, § 312(b)(2), Oct. 4, 2004, 118 
Stat. 1181, provided that: ‘‘The amendments made by 
sections 201(b), 202(f), and 618(b) of the Economic 
Growth and Tax Relief Reconciliation Act of 2001 [Pub. 
L. 107–16, amending this section and sections 24, 25, 25B, 
26, 904, and 1400C of this title] shall not apply to taxable 
years beginning during 2004 or 2005.’’ 

Pub. L. 107–147, title VI, § 601(b)(2), Mar. 9, 2002, 116 
Stat. 59, provided that: ‘‘The amendments made by sec-
tions 201(b), 202(f), and 618(b) of the Economic Growth 
and Tax Relief Reconciliation Act of 2001 [Pub. L. 
107–16, amending this section and sections 24, 25, 25B, 
26, 904, and 1400C of this title] shall not apply to taxable 
years beginning during 2002 and 2003.’’ 

Amendment by section 201(b)(2)(E) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 201(e)(2) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Pub. L. 107–16, title II, § 202(g), June 7, 2001, 115 Stat. 
49, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and sections 24, 26, 137, 904, and 1400C of this 
title] shall apply to taxable years beginning after De-
cember 31, 2001. 

‘‘(2) SUBSECTION (a).—The amendments made by sub-
section (a) [amending this section and section 137 of 
this title] shall apply to taxable years beginning after 
December 31, 2002.’’ 

Amendment by Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 
administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–206, title VI, § 6018(h), July 22, 1998, 112 
Stat. 823, provided that: ‘‘The amendments made by 
this section [amending this section and sections 219, 
408, 414, and 679 of this title and amending provisions 
set out as notes under sections 167 and 4091 of this title] 
shall take effect as if included in the provisions of the 
Small Business Job Protection Act of 1996 [Pub. L. 
104–188] to which they relate.’’ 

Amendment by section 6008(d)(6) of Pub. L. 105–206 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Taxpayer Relief Act of 1997, Pub. 
L. 105–34, to which such amendment relates, see section 
6024 of Pub. L. 105–206, set out as a note under section 
1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1601(j) of Pub. L. 105–34 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section, sections 30A, 52, 55, 137, 401, 403, 404, 408, 414, 
512, 529, 593, 641, 679, 860L, 956, 1361, 1374, 4001, 4041, 4092, 
4261, 6039D, 6048, 6050R, 6501, 6693, 7701, and 9503 of this 
title, section 1055 of Title 29, Labor, and provisions set 
out as notes under sections 529 and 4091 of this title] 
shall take effect as if included in the provisions of the 
Small Business Job Protection Act of 1996 [Pub. L. 
104–188] to which they relate. 

‘‘(2) CERTAIN ADMINISTRATIVE REQUIREMENTS WITH RE-
SPECT TO CERTAIN PENSION PLANS.—The amendment 
made by subsection (d)(2)(D) [amending section 401 of 
this title] shall apply to calendar years beginning after 
the date of the enactment of this Act [Aug. 5, 1997].’’ 

EFFECTIVE DATE 

Section 1807(e) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and section 137 of this title, renumbering former 
section 137 of this title as section 138, and amending 
sections 25, 86, 135, 219, 469, and 1016 of this title] shall 
apply to taxable years beginning after December 31, 
1996.’’ 

EXPENSES PAID OR INCURRED BEFORE 2002 

Pub. L. 107–147, title IV, § 411(c)(1)(F), Mar. 9, 2002, 116 
Stat. 45, provided that: ‘‘Expenses paid or incurred dur-
ing any taxable year beginning before January 1, 2002, 
may be taken into account in determining the credit 
under section 23 of the Internal Revenue Code of 1986 
only to the extent the aggregate of such expenses does 
not exceed the applicable limitation under section 
23(b)(1) of such Code as in effect on the day before the 
date of the enactment of the Economic Growth and Tax 
Relief Reconciliation Act of 2001 [June 7, 2001].’’ 

TAX CREDIT AND GROSS INCOME EXCLUSION STUDY AND 
REPORT 

Section 1807(d) of Pub. L. 104–188 provided that: ‘‘The 
Secretary of the Treasury shall study the effect on 
adoptions of the tax credit and gross income exclusion 
established by the amendments made by this section 
[enacting this section and section 137 of this title, re-
numbering former section 137 of this title as section 
138, and amending sections 25, 86, 135, 219, 469, and 1016 
of this title] and shall submit a report regarding the 
study to the Committee on Finance of the Senate and 
the Committee on Ways and Means of the House of Rep-
resentatives not later than January 1, 2000.’’ 

§ 24. Child tax credit 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
with respect to each qualifying child of the tax-
payer for which the taxpayer is allowed a deduc-
tion under section 151 an amount equal to $1,000. 
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(b) Limitations 

(1) Limitation based on adjusted gross income 

The amount of the credit allowable under 
subsection (a) shall be reduced (but not below 
zero) by $50 for each $1,000 (or fraction thereof) 
by which the taxpayer’s modified adjusted 
gross income exceeds the threshold amount. 
For purposes of the preceding sentence, the 
term ‘‘modified adjusted gross income’’ means 
adjusted gross income increased by any 
amount excluded from gross income under sec-
tion 911, 931, or 933. 

(2) Threshold amount 

For purposes of paragraph (1), the term 
‘‘threshold amount’’ means— 

(A) $110,000 in the case of a joint return, 
(B) $75,000 in the case of an individual who 

is not married, and 
(C) $55,000 in the case of a married individ-

ual filing a separate return. 

For purposes of this paragraph, marital status 
shall be determined under section 7703. 

(3) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit allowed 
under subsection (a) for any taxable year shall 
not exceed the excess of— 

(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this subpart (other than this section and sec-
tions 23, 25A(i), 25B, 25D, 30, 30B, and 30D) 
and section 27 for the taxable year. 

(c) Qualifying child 

For purposes of this section— 

(1) In general 

The term ‘‘qualifying child’’ means a quali-
fying child of the taxpayer (as defined in sec-
tion 152(c)) who has not attained age 17. 

(2) Exception for certain noncitizens 

The term ‘‘qualifying child’’ shall not in-
clude any individual who would not be a de-
pendent if subparagraph (A) of section 152(b)(3) 
were applied without regard to all that follows 
‘‘resident of the United States’’. 

(d) Portion of credit refundable 

(1) In general 

The aggregate credits allowed to a taxpayer 
under subpart C shall be increased by the less-
er of— 

(A) the credit which would be allowed 
under this section without regard to this 
subsection and the limitation under section 
26(a)(2) or subsection (b)(3), as the case may 
be, or 

(B) the amount by which the aggregate 
amount of credits allowed by this subpart 
(determined without regard to this sub-
section) would increase if the limitation im-
posed by section 26(a)(2) or subsection (b)(3), 
as the case may be, were increased by the 
greater of— 

(i) 15 percent of so much of the tax-
payer’s earned income (within the mean-
ing of section 32) which is taken into ac-

count in computing taxable income for the 
taxable year as exceeds $10,000, or 

(ii) in the case of a taxpayer with 3 or 
more qualifying children, the excess (if 
any) of— 

(I) the taxpayer’s social security taxes 
for the taxable year, over 

(II) the credit allowed under section 32 
for the taxable year. 

The amount of the credit allowed under this 
subsection shall not be treated as a credit al-
lowed under this subpart and shall reduce the 
amount of credit otherwise allowable under 
subsection (a) without regard to section 
26(a)(2) or subsection (b)(3), as the case may 
be. For purposes of subparagraph (B), any 
amount excluded from gross income by reason 
of section 112 shall be treated as earned in-
come which is taken into account in comput-
ing taxable income for the taxable year. 

(2) Social security taxes 

For purposes of paragraph (1)— 

(A) In general 

The term ‘‘social security taxes’’ means, 
with respect to any taxpayer for any taxable 
year— 

(i) the amount of the taxes imposed by 
sections 3101 and 3201(a) on amounts re-
ceived by the taxpayer during the calendar 
year in which the taxable year begins, 

(ii) 50 percent of the taxes imposed by 
section 1401 on the self-employment in-
come of the taxpayer for the taxable year, 
and 

(iii) 50 percent of the taxes imposed by 
section 3211(a) on amounts received by the 
taxpayer during the calendar year in 
which the taxable year begins. 

(B) Coordination with special refund of so-
cial security taxes 

The term ‘‘social security taxes’’ shall not 
include any taxes to the extent the taxpayer 
is entitled to a special refund of such taxes 
under section 6413(c). 

(C) Special rule 

Any amounts paid pursuant to an agree-
ment under section 3121(l) (relating to agree-
ments entered into by American employers 
with respect to foreign affiliates) which are 
equivalent to the taxes referred to in sub-
paragraph (A)(i) shall be treated as taxes re-
ferred to in such subparagraph. 

(3) Inflation adjustment 

In the case of any taxable year beginning in 
a calendar year after 2001, the $10,000 amount 
contained in paragraph (1)(B) shall be in-
creased by an amount equal to— 

(A) such dollar amount, multiplied by 
(B) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, deter-
mined by substituting ‘‘calendar year 2000’’ 
for ‘‘calendar year 1992’’ in subparagraph (B) 
thereof. 

Any increase determined under the preceding 
sentence shall be rounded to the nearest mul-
tiple of $50. 
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(4) Special rule for 2009 and 2010 

Notwithstanding paragraph (3), in the case 
of any taxable year beginning in 2009 or 2010, 
the dollar amount in effect for such taxable 
year under paragraph (1)(B)(i) shall be $3,000. 

(e) Identification requirement 

No credit shall be allowed under this section 
to a taxpayer with respect to any qualifying 
child unless the taxpayer includes the name and 
taxpayer identification number of such qualify-
ing child on the return of tax for the taxable 
year. 

(f) Taxable year must be full taxable year 

Except in the case of a taxable year closed by 
reason of the death of the taxpayer, no credit 
shall be allowable under this section in the case 
of a taxable year covering a period of less than 
12 months. 

(Added Pub. L. 105–34, title I, § 101(a), Aug. 5, 
1997, 111 Stat. 796; amended Pub. L. 105–206, title 
VI, § 6003(a), July 22, 1998, 112 Stat. 790; Pub. L. 
105–277, div. J, title II, § 2001(b), Oct. 21, 1998, 112 
Stat. 2681–901; Pub. L. 106–170, title V, § 501(b)(1), 
Dec. 17, 1999, 113 Stat. 1919; Pub. L. 107–16, title 
II, §§ 201(a)–(b)(2)(C), (c)(1), (2), (d), 202(f)(2)(B), 
title VI, § 618(b)(2)(A), June 7, 2001, 115 Stat. 
45–47, 49, 108; Pub. L. 107–90, title II, § 204(e)(1), 
Dec. 21, 2001, 115 Stat. 893; Pub. L. 107–147, title 
IV, §§ 411(b), 417(23)(A), Mar. 9, 2002, 116 Stat. 45, 
57; Pub. L. 108–27, title I, § 101(a), May 28, 2003, 
117 Stat. 753; Pub. L. 108–311, title I, §§ 101(a), 
102(a), 104(a), title II, § 204, title IV, § 408(b)(4), 
Oct. 4, 2004, 118 Stat. 1167, 1168, 1176, 1192; Pub. L. 
109–135, title IV, § 402(i)(3)(B), Dec. 21, 2005, 119 
Stat. 2613; Pub. L. 110–172, § 11(c)(1), Dec. 29, 2007, 
121 Stat. 2488; Pub. L. 110–343, div. B, title I, 
§ 106(e)(2)(B), title II, § 205(d)(1)(A), div. C, title V, 
§ 501(a), Oct. 3, 2008, 122 Stat. 3817, 3838, 3876; Pub. 
L. 110–351, title V, § 501(c)(1), Oct. 7, 2008, 122 
Stat. 3979; Pub. L. 111–5, div. B, title I, §§ 1003(a), 
1004(b)(1), 1142(b)(1)(A), 1144(b)(1)(A), Feb. 17, 
2009, 123 Stat. 313, 314, 330, 332.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

AMENDMENT OF SECTION 

For termination of amendment by sections 

1004(e), 1142(e), and 1144(d) of Pub. L. 111–5, see 

Effective and Termination Dates of 2009 Amend-

ment notes below. 
For termination of amendment by sections 

106(f)(3) and 205(f) of Pub. L. 110–343, see Effec-

tive and Termination Dates of 2008 Amendment 

notes below. 
For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 

Termination Dates of 2005 Amendment note 

below. 
For termination of amendment by section 105 

of Pub. L. 108–311, see Effective and Termi-

nation Dates of 2004 Amendment note below. 
For termination of amendment by section 107 

of Pub. L. 108–27, see Effective and Termination 

Dates of 2003 Amendment note below. 
For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendments note below. 

PRIOR PROVISIONS 

A prior section 24, added Pub. L. 92–178, title VII, 
§ 701(a), Dec. 10, 1971, 85 Stat. 560, § 41; amended Pub. L. 
93–625, §§ 11(a)–(c), (e), 12(a), Jan. 3, 1975, 88 Stat. 2119, 
2120; Pub. L. 94–455, title V, § 503(b)(4), title XIX, 
§§ 1901(b)(1)(B), (H)(ii), 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1562, 1790, 1791, 1834; Pub. L. 95–600, title I, § 113(c), 
Nov. 6, 1978, 92 Stat. 2778; Pub. L. 97–473, title II, 
§ 202(b)(1), Jan. 14, 1983, 96 Stat. 2609; Pub. L. 98–21, title 
I, § 122(c)(1), Apr. 20, 1983, 97 Stat. 87; renumbered § 24 
and amended Pub. L. 98–369, div. A, title IV, §§ 471(c), 
474(f), July 18, 1984, 98 Stat. 826, 831, related to contribu-
tions to candidates for public office, prior to repeal by 
Pub. L. 99–514, title I, §§ 112(a), 151(a), Oct. 22, 1986, 100 
Stat. 2108, 2121, applicable to taxable years beginning 
after Dec. 31, 1986. 

AMENDMENTS 

2009—Subsec. (b)(3)(B). Pub. L. 111–5, § 1144(b)(1)(A), 
(d), temporarily inserted ‘‘30B,’’ after ‘‘30,’’. See Effec-
tive and Termination Dates of 2009 Amendment note 
below. 

Pub. L. 111–5, § 1142(b)(1)(A), (e), temporarily inserted 
‘‘30,’’ after ‘‘25D,’’. See Effective and Termination 
Dates of 2009 Amendment note below. 

Pub. L. 111–5, § 1004(b)(1), (e), temporarily inserted 
‘‘25A(i),’’ after ‘‘23,’’. See Effective and Termination 
Dates of 2009 Amendment note below. 

Subsec. (d)(4). Pub. L. 111–5, § 1003(a), amended par. (4) 
generally. Prior to amendment, text read as follows: 
‘‘Notwithstanding paragraph (3), in the case of any tax-
able year beginning in 2008, the dollar amount in effect 
for such taxable year under paragraph (1)(B)(i) shall be 
$8,500.’’ 

2008—Subsec. (a). Pub. L. 110–351 inserted ‘‘for which 
the taxpayer is allowed a deduction under section 151’’ 
after ‘‘of the taxpayer’’. 

Subsec. (b)(3)(B). Pub. L. 110–343, § 205(d)(1)(A), (f), 
temporarily substituted ‘‘25D, and 30D’’ for ‘‘and 25D’’. 
See Effective and Termination Dates of 2008 Amend-
ment note below. 

Pub. L. 110–343, § 106(e)(2)(B), (f)(3), temporarily sub-
stituted ‘‘, 25B, and 25D’’ for ‘‘and 25B’’. See Effective 
and Termination Dates of 2008 Amendment note below. 

Subsec. (d)(4). Pub. L. 110–343, § 501(a), added par. (4). 
2007—Subsec. (d)(1)(B). Pub. L. 110–172, § 11(c)(1)(A), 

substituted ‘‘the greater of’’ for ‘‘the excess (if any) of’’ 
in introductory provisions. 

Subsec. (d)(1)(B)(ii)(II). Pub. L. 110–172, § 11(c)(1)(B), 
substituted ‘‘section 32’’ for ‘‘section’’. 

2005—Subsec. (b)(3). Pub. L. 109–135, § 402(i)(3)(B)(i), 
(H), temporarily substituted ‘‘In the case of a taxable 
year to which section 26(a)(2) does not apply, the cred-
it’’ for ‘‘The credit’’ in introductory provisions. See Ef-
fective and Termination Dates of 2005 Amendment note 
below. 

Subsec. (d)(1). Pub. L. 109–135, § 402(i)(3)(B)(ii), (H), 
temporarily reenacted heading without change and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘The aggregate credits allowed to a tax-
payer under subpart C shall be increased by the lesser 
of— 

‘‘(A) the credit which would be allowed under this 
section without regard to this subsection and the 
limitation under subsection (b)(3), or 

‘‘(B) the amount by which the amount of credit al-
lowed by this section (determined without regard to 
this subsection) would increase if the limitation im-
posed by subsection (b)(3) were increased by the 
greater of— 

‘‘(i) 15 percent of so much of the taxpayer’s 
earned income (within the meaning of section 32) 
which is taken into account in computing taxable 
income for the taxable year as exceeds $10,000, or 

‘‘(ii) in the case of a taxpayer with 3 or more 
qualifying children, the excess (if any) of— 

‘‘(I) the taxpayer’s social security taxes for the 
taxable year, over 

‘‘(II) the credit allowed under section 32 for the 
taxable year. 
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The amount of the credit allowed under this subsection 
shall not be treated as a credit allowed under this sub-
part and shall reduce the amount of credit otherwise 
allowable under subsection (a) without regard to sub-
section (b)(3). For purposes of subparagraph (B), any 
amount excluded from gross income by reason of sec-
tion 112 shall be treated as earned income which is 
taken into account in computing taxable income for 
the taxable year.’’ See Effective and Termination Dates 
of 2005 Amendment note below. 

2004—Subsec. (a). Pub. L. 108–311, §§ 101(a), 105, tempo-
rarily reenacted heading without change and amended 
text generally, substituting provisions relating to 
$1,000 per year credit per qualifying child for provisions 
relating to different credit amounts for calendar years 
2003 through 2010 or thereafter. See Effective and Ter-
mination Dates of 2004 Amendment note below. 

Subsec. (c)(1). Pub. L. 108–311, § 204(a), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: ‘‘The term ‘quali-
fying child’ means any individual if— 

‘‘(A) the taxpayer is allowed a deduction under sec-
tion 151 with respect to such individual for the tax-
able year, 

‘‘(B) such individual has not attained the age of 17 
as of the close of the calendar year in which the tax-
able year of the taxpayer begins, and 

‘‘(C) such individual bears a relationship to the tax-
payer described in section 32(c)(3)(B).’’ 
Subsec. (c)(2). Pub. L. 108–311, § 204(b), substituted 

‘‘subparagraph (A) of section 152(b)(3)’’ for ‘‘the first 
sentence of section 152(b)(3)’’. 

Subsec. (d)(1). Pub. L. 108–311, §§ 104(a), 105, tempo-
rarily inserted at end of concluding provisions ‘‘For 
purposes of subparagraph (B), any amount excluded 
from gross income by reason of section 112 shall be 
treated as earned income which is taken into account 
in computing taxable income for the taxable year.’’ See 
Effective and Termination Dates of 2004 Amendment 
note below. 

Subsec. (d)(1)(B)(i). Pub. L. 108–311, §§ 102(a), 105, tem-
porarily struck out ‘‘(10 percent in the case of taxable 
years beginning before January 1, 2005)’’ after ‘‘15 per-
cent’’. See Effective and Termination Dates of 2004 
Amendment note below. 

Subsec. (d)(2)(A)(iii). Pub. L. 108–311, § 408(b)(4), 
amended directory language of Pub. L. 107–90. See 2001 
Amendment note below. 

2003—Subsec. (a)(2). Pub. L. 108–27, §§ 101(a), 107, tem-
porarily amended table by deleting items relating to 
calendar years 2001 and 2002 and increasing per child 
amount from $600 to $1,000 for calendar years 2003 or 
2004. See Effective and Termination Dates of 2003 
Amendment note below. 

2002—Subsec. (b)(3)(B). Pub. L. 107–147, § 417(23)(A), 
amended directory language of Pub. L. 107–16, 
§ 618(b)(2)(A). See 2001 Amendment note below. 

Subsec. (d)(1)(B). Pub. L. 107–147, § 411(b), substituted 
‘‘aggregate amount of credits allowed by this subpart’’ 
for ‘‘amount of credit allowed by this section’’ in intro-
ductory provisions. 

2001—Subsec. (a). Pub. L. 107–16, §§ 201(a), 901, tempo-
rarily amended heading and text of subsec. (a) gener-
ally. Prior to amendment, text read as follows: ‘‘There 
shall be allowed as a credit against the tax imposed by 
this chapter for the taxable year with respect to each 
qualifying child of the taxpayer an amount equal to 
$500 ($400 in the case of taxable years beginning in 
1998).’’ See Effective and Termination Dates of 2001 
Amendments note below. 

Subsec. (b). Pub. L. 107–16, §§ 201(b)(2)(A), 901, tempo-
rarily amended heading generally, substituting ‘‘Limi-
tations’’ for ‘‘Limitation based on adjusted gross in-
come’’. See Effective and Termination Dates of 2001 
Amendments note below. 

Subsec. (b)(1). Pub. L. 107–16, §§ 201(b)(2)(B), 901, tem-
porarily amended heading generally, substituting 
‘‘Limitation based on adjusted gross income’’ for ‘‘In 
general’’. See Effective and Termination Dates of 2001 
Amendments note below. 

Subsec. (b)(3). Pub. L. 107–16, §§ 201(b)(1), 901, tempo-
rarily added par. (3). See Effective and Termination 
Dates of 2001 Amendments note below. 

Subsec. (b)(3)(B). Pub. L. 107–16, § 618(b)(2)(A), as 
amended by Pub. L. 107–147, § 417(23)(A), substituted 
‘‘sections 23 and 25B’’ for ‘‘section 23’’. 

Pub. L. 107–16, §§ 202(f)(2)(B), 901, temporarily sub-
stituted ‘‘this section and section 23’’ for ‘‘this sec-
tion’’. See Effective and Termination Dates of 2001 
Amendments note below. 

Subsec. (d). Pub. L. 107–16, §§ 201(c)(1), 901, tempo-
rarily amended subsec. heading and heading and text of 
par. (1) generally. Prior to amendment, text read as fol-
lows: ‘‘In the case of a taxpayer with three or more 
qualifying children for any taxable year, the aggregate 
credits allowed under subpart C shall be increased by 
the lesser of— 

‘‘(A) the credit which would be allowed under this 
section without regard to this subsection and the 
limitation under section 26(a); or 

‘‘(B) the amount by which the aggregate amount of 
credits allowed by this subpart (without regard to 
this subsection) would increase if the limitation im-
posed by section 26(a) were increased by the excess (if 
any) of— 

‘‘(i) the taxpayer’s Social Security taxes for the 
taxable year, over 

‘‘(ii) the credit allowed under section 32 (deter-
mined without regard to subsection (n)) for the tax-
able year. 

The amount of the credit allowed under this subsection 
shall not be treated as a credit allowed under this sub-
part and shall reduce the amount of credit otherwise 
allowable under subsection (a) without regard to sec-
tion 26(a).’’ See Effective and Termination Dates of 2001 
Amendments note below. 

Subsec. (d)(1). Pub. L. 107–16, §§ 201(b)(2)(C)(i), 901, 
temporarily substituted ‘‘subsection (b)(3)’’ for ‘‘sec-
tion 26(a)’’ wherever appearing in subsec. (d), as amend-
ed by Pub. L. 107–16, § 201(c). See Effective and Termi-
nation Dates of 2001 Amendments note below. 

Subsec. (d)(1)(B). Pub. L. 107–16, §§ 201(b)(2)(C)(ii), 901, 
temporarily substituted ‘‘amount of credit allowed by 
this section’’ for ‘‘aggregate amount of credits allowed 
by this subpart’’ in subpar. (B) as amended by Pub. L. 
107–16, § 201(c). See Effective and Termination Dates of 
2001 Amendments note below. 

Subsec. (d)(2). Pub. L. 107–16, §§ 201(d), 901, tempo-
rarily redesignated par. (3) as (2) and struck out head-
ing and text of former par. (2). Text read as follows: 
‘‘For taxable years beginning after December 31, 2001, 
the credit determined under this subsection for the tax-
able year shall be reduced by the excess (if any) of— 

‘‘(A) the amount of tax imposed by section 55 (relat-
ing to alternative minimum tax) with respect to such 
taxpayer for such taxable year, over 

‘‘(B) the amount of the reduction under section 
32(h) with respect to such taxpayer for such taxable 
year.’’ See Effective and Termination Dates of 2001 
Amendments note below. 
Subsec. (d)(2)(A)(iii). Pub. L. 107–90, as amended by 

Pub. L. 108–311, § 408(b)(4), substituted ‘‘section 3211(a)’’ 
for ‘‘section 3211(a)(1)’’. 

Subsec. (d)(3). Pub. L. 107–16, §§ 201(d)(2), 901, tempo-
rarily redesignated par. (4) as (3). Former par. (3) tem-
porarily redesignated (2). See Effective and Termi-
nation Dates of 2001 Amendments note below. 

Subsec. (d)(4). Pub. L. 107–16, §§ 201(c)(2), 901, tempo-
rarily added par. (4). Former par. (4) temporarily redes-
ignated (3). See Effective and Termination Dates of 2001 
Amendments note below. 

1999—Subsec. (d)(2). Pub. L. 106–170 substituted ‘‘2001’’ 
for ‘‘1998’’ in introductory provisions. 

1998—Subsec. (d)(1). Pub. L. 105–206, § 6003(a)(1)(C), 
added par. (1) and struck out heading and text of 
former par. (1). Text read as follows: ‘‘In the case of a 
taxpayer with 3 or more qualifying children for any 
taxable year, the amount of the credit allowed under 
this section shall be equal to the greater of— 

‘‘(A) the amount of the credit allowed under this 
section (without regard to this subsection and after 
application of the limitation under section 26), or 
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‘‘(B) the alternative credit amount determined 
under paragraph (2).’’ 
Subsec. (d)(2). Pub. L. 105–277 substituted ‘‘For tax-

able years beginning after December 31, 1998, the cred-
it’’ for ‘‘The credit’’. 

Pub. L. 105–206, § 6003(a)(1)(C), added par. (2) and 
struck out heading and text of former par. (2). Text 
read as follows: ‘‘For purposes of this subsection, the 
alternative credit amount is the amount of the credit 
which would be allowed under this section if the limita-
tion under paragraph (3) were applied in lieu of the lim-
itation under section 26.’’ 

Subsec. (d)(3). Pub. L. 105–206, § 6003(a)(1)(A), (B), (2), 
redesignated par. (5) as (3), substituted ‘‘paragraph (1)’’ 
for ‘‘paragraph (3)’’ in introductory provisions, and 
struck out heading and text of former par. (3). Text 
read as follows: ‘‘The limitation under this paragraph 
for any taxable year is the limitation under section 26 
(without regard to this subsection)— 

‘‘(A) increased by the taxpayer’s social security 
taxes for such taxable year, and 

‘‘(B) reduced by the sum of— 
‘‘(i) the credits allowed under this part other than 

under subpart C or this section, and 
‘‘(ii) the credit allowed under section 32 without 

regard to subsection (m) thereof.’’ 
Subsec. (d)(4). Pub. L. 105–206, § 6003(a)(1)(A), struck 

out heading and text of par. (4). Text read as follows: 
‘‘If the amount of the credit under paragraph (1)(B) ex-
ceeds the amount of the credit under paragraph (1)(A), 
such excess shall be treated as a credit to which sub-
part C applies. The rule of section 32(h) shall apply to 
such excess.’’ 

Subsec. (d)(5). Pub. L. 105–206, § 6003(a)(1)(B), redesig-
nated par. (5) as (3). 

EFFECTIVE AND TERMINATION DATES OF 2009 
AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1003(b), Feb. 17, 2009, 123 
Stat. 313, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2008.’’ 

Pub. L. 111–5, div. B, title I, § 1004(d), Feb. 17, 2009, 123 
Stat. 315, provided that: ‘‘The amendments made by 
this section [amending this section, sections 25 to 25B, 
26, 904, 1400C, and 6211 of this title, and section 1324 of 
Title 31, Money and Finance] shall apply to taxable 
years beginning after December 31, 2008.’’ 

Pub. L. 111–5, div. B, title I, § 1004(e), Feb. 17, 2009, 123 
Stat. 315, provided that: ‘‘The amendment made by sub-
section (b)(1) [amending this section] shall be subject 
to title IX of the Economic Growth and Tax Relief Rec-
onciliation Act of 2001 [Pub. L. 107–16, § 901, set out as 
an Effective and Termination Dates of 2001 Amendment 
note under section 1 of this title] in the same manner 
as the provision of such Act to which such amendment 
relates.’’ 

Pub. L. 111–5, div. B, title I, § 1142(c), Feb. 17, 2009, 123 
Stat. 331, provided that: ‘‘The amendments made by 
this section [amending this section and sections 25, 25B, 
26, 30, 30B, 30C, 53, 55, 904, 1016, 1400C, and 6501 of this 
title] shall apply to vehicles acquired after the date of 
the enactment of this Act [Feb. 17, 2009].’’ 

Pub. L. 111–5, div. B, title I, § 1142(e), Feb. 17, 2009, 123 
Stat. 331, provided that: ‘‘The amendment made by sub-
section (b)(1)(A) [amending this section] shall be sub-
ject to title IX of the Economic Growth and Tax Relief 
Reconciliation Act of 2001 [Pub. L. 107–16, § 901, set out 
as an Effective and Termination Dates of 2001 Amend-
ment note under section 1 of this title] in the same 
manner as the provision of such Act to which such 
amendment relates.’’ 

Pub. L. 111–5, div. B, title I, § 1144(c), Feb. 17, 2009, 123 
Stat. 333, provided that: ‘‘The amendments made by 
this section [amending this section and sections 25, 25B, 
26, 30B, 30C, 55, 904, and 1400C of this title] shall apply 
to taxable years beginning after December 31, 2008.’’ 

Pub. L. 111–5, div. B, title I, § 1144(d), Feb. 17, 2009, 123 
Stat. 333, provided that: ‘‘The amendment made by sub-
section (b)(1)(A) [amending this section] shall be sub-

ject to title IX of the Economic Growth and Tax Relief 
Reconciliation Act of 2001 [Pub. L. 107–16, § 901, set out 
as an Effective and Termination Dates of 2001 Amend-
ment note under section 1 of this title] in the same 
manner as the provision of such Act to which such 
amendment relates.’’ 

EFFECTIVE AND TERMINATION DATES OF 2008 
AMENDMENT 

Pub. L. 110–351, title V, § 501(d), Oct. 7, 2008, 122 Stat. 
3980, provided that: ‘‘The amendments made by this 
section [amending this section and section 152 of this 
title] shall apply to taxable years beginning after De-
cember 31, 2008.’’ 

Amendment by section 106(e)(2)(B) of title I of div. B 
of Pub. L. 110–343 applicable to taxable years beginning 
after Dec. 31, 2007, and subject to title IX of the Eco-
nomic Growth and Tax Relief Reconciliation Act of 
2001, Pub. L. 107–16, § 901, in the same manner as the 
provisions of such Act to which such amendment re-
lates, see section 106(f)(1), (3) of Pub. L. 110–343, set out 
as a note under section 23 of this title. 

Pub. L. 110–343, div. B, title II, § 205(e), (f), Oct. 3, 2008, 
122 Stat. 3839, provided that: 

‘‘(e) EFFECTIVE DATE.—The amendments made by this 
section [enacting section 30D of this title and amending 
this section and sections 25, 25B, 26, 30B, 38, 1016, 1400C, 
and 6501 of this title] shall apply to taxable years be-
ginning after December 31, 2008. 

‘‘(f) APPLICATION OF EGTRRA SUNSET.—The amend-
ment made by subsection (d)(1)(A) [amending this sec-
tion] shall be subject to title IX of the Economic 
Growth and Tax Relief Reconciliation Act of 2001 [Pub. 
L. 107–16, § 901, set out as an Effective and Termination 
Dates of 2001 Amendment note under section 1 of this 
title] in the same manner as the provision of such Act 
to which such amendment relates.’’ 

Pub. L. 110–343, div. C, title V, § 501(b), Oct. 3, 2008, 122 
Stat. 3876, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2007.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–172, § 11(c)(2), Dec. 29, 2007, 121 Stat. 2489, 
provided that: ‘‘The amendments made by this sub-
section [amending this section] shall take effect as if 
included in the provisions of the Gulf Opportunity Zone 
Act of 2005 [Pub. L. 109–135] to which they relate.’’ 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENT 

Amendment by Pub. L. 109–135 subject to title IX of 
the Economic Growth and Tax Relief Reconciliation 
Act of 2001, Pub. L. 107–16, § 901, in the same manner as 
the provisions of such Act to which such amendment 
relates, see section 402(i)(3)(H) of Pub. L. 109–135, set 
out as a note under section 23 of this title. 

Amendment by Pub. L. 109–135 effective as if included 
in the provisions of the Energy Policy Act of 2005, Pub. 
L. 109–58, to which it relates and applicable to taxable 
years beginning after Dec. 31, 2005, see section 402(m) of 
Pub. L. 109–135, set out as a note under section 23 of 
this title. 

EFFECTIVE AND TERMINATION DATES OF 2004 
AMENDMENT 

Amendment by section 101(a) of Pub. L. 108–311 appli-
cable to taxable years beginning after Dec. 31, 2003, see 
section 101(e) of Pub. L. 108–311, set out as a note under 
section 1 of this title. 

Pub. L. 108–311, title I, § 102(b), Oct. 4, 2004, 118 Stat. 
1168, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply to taxable 
years beginning after December 31, 2003.’’ 

Pub. L. 108–311, title I, § 104(c)(1), Oct. 4, 2004, 118 Stat. 
1169, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to tax-
able years beginning after December 31, 2003.’’ 

Amendment by title I of Pub. L. 108–311 subject to 
title IX of the Economic Growth and Tax Relief Rec-
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onciliation Act of 2001, Pub. L. 107–16, § 901, to the same 
extent and in the same manner as the provisions of 
such Act to which such amendments relate, see section 
105 of Pub. L. 108–311, set out as a note under section 1 
of this title. 

Amendment by section 204 of Pub. L. 108–311 applica-
ble to taxable years beginning after Dec. 31, 2004, see 
section 208 of Pub. L. 108–311, set out as a note under 
section 2 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2003 
AMENDMENT 

Pub. L. 108–27, title I, § 101(c), May 28, 2003, 117 Stat. 
754, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [enacting section 
6429 of this title and amending this section] shall apply 
to taxable years beginning after December 31, 2002. 

‘‘(2) SUBSECTION (b).—The amendments made by sub-
section (b) [enacting section 6429 of this title] shall 
take effect on the date of the enactment of this Act 
[May 28, 2003].’’ 

Amendments by title I of Pub. L. 108–27 subject to 
title IX of the Economic Growth and Tax Relief Rec-
onciliation Act of 2001, Pub. L. 107–16, § 901, to the same 
extent and in the same manner as the provisions of 
such Act to which such amendments relate, see section 
107 of Pub. L. 108–27, set out as a note under section 1 
of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by section 411(b) of Pub. L. 107–147 effec-
tive as if included in the provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001, Pub. 
L. 107–16, to which such amendment relates, see section 
411(x) of Pub. L. 107–147, set out as a note under section 
25B of this title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Amendment by sections 201(b), 202(f), and 618(b) of 
Pub. L. 107–16 inapplicable to taxable years beginning 
during 2004 or 2005, see section 312(b)(2) of Pub. L. 
108–311, set out as a note under section 23 of this title. 

Amendment by sections 201(b), 202(f), and 618(b) of 
Pub. L. 107–16 inapplicable to taxable years beginning 
during 2002 and 2003, see section 601(b)(2) of Pub. L. 
107–147, set out as a note under section 23 of this title. 

Pub. L. 107–90, title II, § 204(f), Dec. 21, 2001, 115 Stat. 
893, provided that: ‘‘The amendments made by this sec-
tion [enacting subchapter E of chapter 22 of this title 
and amending this section and sections 72, 3201, 3211, 
3221, and 3231 of this title] shall apply to calendar years 
beginning after December 31, 2001.’’ 

Pub. L. 107–16, title II, § 201(e), June 7, 2001, 115 Stat. 
47, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and sections 23, 25, 26, 32, 904, and 1400C of this 
title] shall apply to taxable years beginning after De-
cember 31, 2000. 

‘‘(2) SUBSECTION (b).—The amendments made by sub-
section (b) [amending this section and sections 23, 25, 
26, 904, and 1400C of this title] shall apply to taxable 
years beginning after December 31, 2001.’’ 

Amendment by section 202(f)(2)(B) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 202(g)(1) of Pub. L. 107–16, set out as a 
note under section 23 of this title. 

Pub. L. 107–16, title VI, § 618(d), June 7, 2001, 115 Stat. 
108, provided that: ‘‘The amendments made by this sec-
tion [enacting section 25B of this title and amending 
this section and sections 25, 25B, 26, 904, and 1400C of 
this title] shall apply to taxable years beginning after 
December 31, 2001.’’ 

Amendment by sections 201(a)–(b)(2)(C), (c)(1), (2), (d) 
and 202(f)(2)(B) of Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 

administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title V, § 501(c), Dec. 17, 1999, 113 Stat. 
1919, provided that: ‘‘The amendments made by this 
section [amending this section and sections 26 and 904 
of this title] shall apply to taxable years beginning 
after December 31, 1998.’’ 

EFFECTIVE DATE OF 1998 AMENDMENTS 

Pub. L. 105–277, div. J, title II, § 2001(c), Oct. 21, 1998, 
112 Stat. 2681–901, provided that: ‘‘The amendments 
made by this section [amending this section and sec-
tion 26 of this title] shall apply to taxable years begin-
ning after December 31, 1997.’’ 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section 101(e) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending sections 32, 501, and 6213 of this title 
and section 1324 of Title 31, Money and Finance] shall 
apply to taxable years beginning after December 31, 
1997.’’ 

REFUNDS DISREGARDED IN ADMINISTRATION OF 
FEDERAL AND FEDERALLY ASSISTED PROGRAMS 

Pub. L. 107–16, title II, § 203, June 7, 2001, 115 Stat. 49, 
provided that: ‘‘Any payment considered to have been 
made to any individual by reason of section 24 of the 
Internal Revenue Code of 1986, as amended by section 
201, shall not be taken into account as income and shall 
not be taken into account as resources for the month 
of receipt and the following month, for purposes of de-
termining the eligibility of such individual or any 
other individual for benefits or assistance, or the 
amount or extent of benefits or assistance, under any 
Federal program or under any State or local program 
financed in whole or in part with Federal funds.’’ 

§ 25. Interest on certain home mortgages 

(a) Allowance of credit 

(1) In general 

There shall be allowed as a credit against 
the tax imposed by this chapter for the tax-
able year an amount equal to the product of— 

(A) the certificate credit rate, and 
(B) the interest paid or accrued by the tax-

payer during the taxable year on the re-
maining principal of the certified indebted-
ness amount. 

(2) Limitation where credit rate exceeds 20 
percent 

(A) In general 

If the certificate credit rate exceeds 20 per-
cent, the amount of the credit allowed to the 
taxpayer under paragraph (1) for any taxable 
year shall not exceed $2,000. 

(B) Special rule where 2 or more persons 
hold interests in residence 

If 2 or more persons hold interests in any 
residence, the limitation of subparagraph 
(A) shall be allocated among such persons in 
proportion to their respective interests in 
the residence. 

(b) Certificate credit rate; certified indebtedness 
amount 

For purposes of this section— 



Page 76 TITLE 26—INTERNAL REVENUE CODE § 25 

(1) Certificate credit rate 

The term ‘‘certificate credit rate’’ means the 
rate of the credit allowable by this section 
which is specified in the mortgage credit cer-
tificate. 

(2) Certified indebtedness amount 

The term ‘‘certified indebtedness amount’’ 
means the amount of indebtedness which is— 

(A) incurred by the taxpayer— 
(i) to acquire the principal residence of 

the taxpayer, 
(ii) as a qualified home improvement 

loan (as defined in section 143(k)(4)) with 
respect to such residence, or 

(iii) as a qualified rehabilitation loan (as 
defined in section 143(k)(5)) with respect to 
such residence, and 

(B) specified in the mortgage credit certifi-
cate. 

(c) Mortgage credit certificate; qualified mort-
gage credit certificate program 

For purposes of this section— 

(1) Mortgage credit certificate 

The term ‘‘mortgage credit certificate’’ 
means any certificate which— 

(A) is issued under a qualified mortgage 
credit certificate program by the State or 
political subdivision having the authority to 
issue a qualified mortgage bond to provide 
financing on the principal residence of the 
taxpayer, 

(B) is issued to the taxpayer in connection 
with the acquisition, qualified rehabilita-
tion, or qualified home improvement of the 
taxpayer’s principal residence, 

(C) specifies— 
(i) the certificate credit rate, and 
(ii) the certified indebtedness amount, 

and 

(D) is in such form as the Secretary may 
prescribe. 

(2) Qualified mortgage credit certificate pro-
gram 

(A) In general 

The term ‘‘qualified mortgage credit cer-
tificate program’’ means any program— 

(i) which is established by a State or po-
litical subdivision thereof for any calendar 
year for which it is authorized to issue 
qualified mortgage bonds, 

(ii) under which the issuing authority 
elects (in such manner and form as the 
Secretary may prescribe) not to issue an 
amount of private activity bonds which it 
may otherwise issue during such calendar 
year under section 146, 

(iii) under which the indebtedness cer-
tified by mortgage credit certificates 
meets the requirements of the following 
subsections of section 143 (as modified by 
subparagraph (B) of this paragraph): 

(I) subsection (c) (relating to residence 
requirements), 

(II) subsection (d) (relating to 3-year 
requirement), 

(III) subsection (e) (relating to pur-
chase price requirement), 

(IV) subsection (f) (relating to income 
requirements), 

(V) subsection (h) (relating to portion 
of loans required to be placed in targeted 
areas), and 

(VI) paragraph (1) of subsection (i) (re-
lating to other requirements), 

(iv) under which no mortgage credit cer-
tificate may be issued with respect to any 
residence any of the financing of which is 
provided from the proceeds of a qualified 
mortgage bond or a qualified veterans’ 
mortgage bond, 

(v) except to the extent provided in regu-
lations, which is not limited to indebted-
ness incurred from particular lenders, 

(vi) except to the extent provided in reg-
ulations, which provides that a mortgage 
credit certificate is not transferrable, and 

(vii) if the issuing authority allocates a 
block of mortgage credit certificates for 
use in connection with a particular devel-
opment, which requires the developer to 
furnish to the issuing authority and the 
homebuyer a certificate that the price for 
the residence is no higher than it would be 
without the use of a mortgage credit cer-
tificate. 

Under regulations, rules similar to the rules 
of subparagraphs (B) and (C) of section 
143(a)(2) shall apply to the requirements of 
this subparagraph. 

(B) Modifications of section 143 

Under regulations prescribed by the Sec-
retary, in applying section 143 for purposes 
of subclauses (II), (IV), and (V) of subpara-
graph (A)(iii)— 

(i) each qualified mortgage certificate 
credit program shall be treated as a sepa-
rate issue, 

(ii) the product determined by multiply-
ing— 

(I) the certified indebtedness amount 
of each mortgage credit certificate is-
sued under such program, by 

(II) the certificate credit rate specified 
in such certificate, 

shall be treated as proceeds of such issue 
and the sum of such products shall be 
treated as the total proceeds of such issue, 
and 

(iii) paragraph (1) of section 143(d) shall 
be applied by substituting ‘‘100 percent’’ 
for ‘‘95 percent or more’’. 

Clause (iii) shall not apply if the issuing au-
thority submits a plan to the Secretary for 
administering the 95-percent requirement of 
section 143(d)(1) and the Secretary is sat-
isfied that such requirement will be met 
under such plan. 

(d) Determination of certificate credit rate 

For purposes of this section— 

(1) In general 

The certificate credit rate specified in any 
mortgage credit certificate shall not be less 
than 10 percent or more than 50 percent. 
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(2) Aggregate limit on certificate credit rates 

(A) In general 

In the case of each qualified mortgage 
credit certificate program, the sum of the 
products determined by multiplying— 

(i) the certified indebtedness amount of 
each mortgage credit certificate issued 
under such program, by 

(ii) the certificate credit rate with re-
spect to such certificate, 

shall not exceed 25 percent of the nonissued 
bond amount. 

(B) Nonissued bond amount 

For purposes of subparagraph (A), the term 
‘‘nonissued bond amount’’ means, with re-
spect to any qualified mortgage credit cer-
tificate program, the amount of qualified 
mortgage bonds which the issuing authority 
is otherwise authorized to issue and elects 
not to issue under subsection (c)(2)(A)(ii). 

(e) Special rules and definitions 

For purposes of this section— 

(1) Carryforward of unused credit 

(A) In general 

If the credit allowable under subsection (a) 
for any taxable year exceeds the applicable 
tax limit for such taxable year, such excess 
shall be a carryover to each of the 3 succeed-
ing taxable years and, subject to the limita-
tions of subparagraph (B), shall be added to 
the credit allowable by subsection (a) for 
such succeeding taxable year. 

(B) Limitation 

The amount of the unused credit which 
may be taken into account under subpara-
graph (A) for any taxable year shall not ex-
ceed the amount (if any) by which the appli-
cable tax limit for such taxable year exceeds 
the sum of— 

(i) the credit allowable under subsection 
(a) for such taxable year determined with-
out regard to this paragraph, and 

(ii) the amounts which, by reason of this 
paragraph, are carried to such taxable year 
and are attributable to taxable years be-
fore the unused credit year. 

(C) Applicable tax limit 

For purposes of this paragraph, the term 
‘‘applicable tax limit’’ means— 

(i) in the case of a taxable year to which 
section 26(a)(2) applies, the limitation im-
posed by section 26(a)(2) for the taxable 
year reduced by the sum of the credits al-
lowable under this subpart (other than this 
section and sections 23, 25D, and 1400C), 
and 

(ii) in the case of a taxable year to which 
section 26(a)(2) does not apply, the limita-
tion imposed by section 26(a)(1) for the 
taxable year reduced by the sum of the 
credits allowable under this subpart (other 
than this section and sections 23, 24, 25A(i), 
25B, 25D, 30, 30B, 30D, and 1400C). 

(2) Indebtedness not treated as certified where 
certain requirements not in fact met 

Subsection (a) shall not apply to any indebt-
edness if all the requirements of subsection 

(c)(1), (d), (e), (f), and (i) of section 143 and 
clauses (iv), (v), and (vii) of subsection 
(c)(2)(A), were not in fact met with respect to 
such indebtedness. Except to the extent pro-
vided in regulations, the requirements de-
scribed in the preceding sentence shall be 
treated as met if there is a certification, under 
penalty of perjury, that such requirements are 
met. 

(3) Period for which certificate in effect 

(A) In general 

Except as provided in subparagraph (B), a 
mortgage credit certificate shall be treated 
as in effect with respect to interest attrib-
utable to the period— 

(i) beginning on the date such certificate 
is issued, and 

(ii) ending on the earlier of the date on 
which— 

(I) the certificate is revoked by the is-
suing authority, or 

(II) the residence to which such certifi-
cate relates ceases to be the principal 
residence of the individual to whom the 
certificate relates. 

(B) Certificate invalid unless indebtedness 
incurred within certain period 

A certificate shall not apply to any indebt-
edness which is incurred after the close of 
the second calendar year following the cal-
endar year for which the issuing authority 
made the applicable election under sub-
section (c)(2)(A)(ii). 

(C) Notice to Secretary when certificate re-
voked 

Any issuing authority which revokes any 
mortgage credit certificate shall notify the 
Secretary of such revocation at such time 
and in such manner as the Secretary shall 
prescribe by regulations. 

(4) Reissuance of mortgage credit certificates 

The Secretary may prescribe regulations 
which allow the administrator of a mortgage 
credit certificate program to reissue a mort-
gage credit certificate specifying a certified 
mortgage indebtedness that replaces the out-
standing balance of the certified mortgage in-
debtedness specified on the original certificate 
to any taxpayer to whom the original certifi-
cate was issued, under such terms and condi-
tions as the Secretary determines are nec-
essary to ensure that the amount of the credit 
allowable under subsection (a) with respect to 
such reissued certificate is equal to or less 
than the amount of credit which would be al-
lowable under subsection (a) with respect to 
the original certificate for any taxable year 
ending after such reissuance. 

(5) Public notice that certificates will be issued 

At least 90 days before any mortgage credit 
certificate is to be issued after a qualified 
mortgage credit certificate program, the issu-
ing authority shall provide reasonable public 
notice of— 

(A) the eligibility requirements for such 
certificate, 

(B) the methods by which such certificates 
are to be issued, and 
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(C) such other information as the Sec-
retary may require. 

(6) Interest paid or accrued to related persons 

No credit shall be allowed under subsection 
(a) for any interest paid or accrued to a person 
who is a related person to the taxpayer (within 
the meaning of section 144(a)(3)(A)). 

(7) Principal residence 

The term ‘‘principal residence’’ has the same 
meaning as when used in section 121. 

(8) Qualified rehabilitation and home improve-
ment 

(A) Qualified rehabilitation 

The term ‘‘qualified rehabilitation’’ has 
the meaning given such term by section 
143(k)(5)(B). 

(B) Qualified home improvement 

The term ‘‘qualified home improvement’’ 
means an alteration, repair, or improvement 
described in section 143(k)(4). 

(9) Qualified mortgage bond 

The term ‘‘qualified mortgage bond’’ has the 
meaning given such term by section 143(a)(1). 

(10) Manufactured housing 

For purposes of this section, the term ‘‘sin-
gle family residence’’ includes any manufac-
tured home which has a minimum of 400 
square feet of living space and a minimum 
width in excess of 102 inches and which is of a 
kind customarily used at a fixed location. 
Nothing in the preceding sentence shall be 
construed as providing that such a home will 
be taken into account in making determina-
tions under section 143. 

(f) Reduction in aggregate amount of qualified 
mortgage bonds which may be issued where 
certain requirements not met 

(1) In general 

If for any calendar year any mortgage credit 
certificate program which satisfies procedural 
requirements with respect to volume limita-
tions prescribed by the Secretary fails to meet 
the requirements of paragraph (2) of sub-
section (d), such requirements shall be treated 
as satisfied with respect to any certified in-
debtedness of such program, but the applicable 
State ceiling under subsection (d) of section 
146 for the State in which such program oper-
ates shall be reduced by 1.25 times the correc-
tion amount with respect to such failure. Such 
reduction shall be applied to such State ceil-
ing for the calendar year following the cal-
endar year in which the Secretary determines 
the correction amount with respect to such 
failure. 

(2) Correction amount 

(A) In general 

For purposes of paragraph (1), the term 
‘‘correction amount’’ means an amount 
equal to the excess credit amount divided by 
0.25. 

(B) Excess credit amount 

(i) In general 

For purposes of subparagraph (A)(ii), the 
term ‘‘excess credit amount’’ means the 
excess of— 

(I) the credit amount for any mortgage 
credit certificate program, over 

(II) the amount which would have been 
the credit amount for such program had 
such program met the requirements of 
paragraph (2) of subsection (d). 

(ii) Credit amount 

For purposes of clause (i), the term 
‘‘credit amount’’ means the sum of the 
products determined under clauses (i) and 
(ii) of subsection (d)(2)(A). 

(3) Special rule for States having constitutional 
home rule cities 

In the case of a State having one or more 
constitutional home rule cities (within the 
meaning of section 146(d)(3)(C)), the reduction 
in the State ceiling by reason of paragraph (1) 
shall be allocated to the constitutional home 
rule city, or to the portion of the State not 
within such city, whichever caused the reduc-
tion. 

(4) Exception where certification program 

The provisions of this subsection shall not 
apply in any case in which there is a certifi-
cation program which is designed to ensure 
that the requirements of this section are met 
and which meets such requirements as the 
Secretary may by regulations prescribe. 

(5) Waiver 

The Secretary may waive the application of 
paragraph (1) in any case in which he deter-
mines that the failure is due to reasonable 
cause. 

(g) Reporting requirements 

Each person who makes a loan which is a cer-
tified indebtedness amount under any mortgage 
credit certificate shall file a report with the 
Secretary containing— 

(1) the name, address, and social security ac-
count number of the individual to which the 
certificate was issued, 

(2) the certificate’s issuer, date of issue, cer-
tified indebtedness amount, and certificate 
credit rate, and 

(3) such other information as the Secretary 
may require by regulations. 

Each person who issues a mortgage credit cer-
tificate shall file a report showing such informa-
tion as the Secretary shall by regulations pre-
scribe. Any such report shall be filed at such 
time and in such manner as the Secretary may 
require by regulations. 

(h) Regulations; contracts 

(1) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary to carry out the 
purposes of this section, including regulations 
which may require recipients of mortgage 
credit certificates to pay a reasonable process-
ing fee to defray the expenses incurred in ad-
ministering the program. 

(2) Contracts 

The Secretary is authorized to enter into 
contracts with any person to provide services 
in connection with the administration of this 
section. 
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(i) Recapture of portion of Federal subsidy from 
use of mortgage credit certificates 

For provisions increasing the tax imposed by this 
chapter to recapture a portion of the Federal sub-
sidy from the use of mortgage credit certificates, see 
section 143(m). 

(Added Pub. L. 98–369, div. A, title VI, § 612(a), 
July 18, 1984, 98 Stat. 905; amended Pub. L. 
99–514, title XIII, § 1301(f), title XVIII, 
§§ 1862(a)–(d)(1), 1899A(1), Oct. 22, 1986, 100 Stat. 
2655, 2883, 2884, 2958; Pub. L. 100–647, title I, 
§ 1013(a)(25), (26), title IV, § 4005(a)(2), (g)(7), Nov. 
10, 1988, 102 Stat. 3543, 3645, 3651; Pub. L. 101–239, 
title VII, § 7104(b), Dec. 19, 1989, 103 Stat. 2305; 
Pub. L. 101–508, title XI, § 11408(b), Nov. 5, 1990, 
104 Stat. 1388–477; Pub. L. 102–227, title I, § 108(b), 
Dec. 11, 1991, 105 Stat. 1688; Pub. L. 103–66, title 
XIII, § 13141(b), Aug. 10, 1993, 107 Stat. 436; Pub. 
L. 104–188, title I, § 1807(c)(1), Aug. 20, 1996, 110 
Stat. 1902; Pub. L. 105–34, title III, § 312(d)(1), 
Aug. 5, 1997, 111 Stat. 839; Pub. L. 105–206, title 
VI, § 6008(d)(7), July 22, 1998, 112 Stat. 812; Pub. L. 
107–16, title II, § 201(b)(2)(F), title VI, 
§ 618(b)(2)(B), June 7, 2001, 115 Stat. 46, 108; Pub. 
L. 109–58, title XIII, § 1335(b)(2), Aug. 8, 2005, 119 
Stat. 1036; Pub. L. 109–135, title IV, § 402(i)(3)(C), 
(4), Dec. 21, 2005, 119 Stat. 2613, 2615; Pub. L. 
110–343, div. B, title II, § 205(d)(1)(B), Oct. 3, 2008, 
122 Stat. 3838; Pub. L. 111–5, div. B, title I, 
§§ 1004(b)(2), 1142(b)(1)(B), 1144(b)(1)(B), Feb. 17, 
2009, 123 Stat. 314, 330, 332.) 

AMENDMENT OF SECTION 

For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 

Termination Dates of 2005 Amendments note 

below. 
For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

PRIOR PROVISIONS 

A prior section 25 was renumbered section 26 of this 
title. 

AMENDMENTS 

2009—Subsec. (e)(1)(C)(ii). Pub. L. 111–5, § 1144(b)(1)(B), 
inserted ‘‘30B,’’ after ‘‘30,’’. 

Pub. L. 111–5, § 1142(b)(1)(B), inserted ‘‘30,’’ after 
‘‘25D,’’. 

Pub. L. 111–5, § 1004(b)(2), inserted ‘‘25A(i),’’ after 
‘‘24,’’. 

2008—Subsec. (e)(1)(C)(ii). Pub. L. 110–343 inserted 
‘‘30D,’’ after ‘‘25D,’’. 

2005—Subsec. (e)(1)(C). Pub. L. 109–135, § 402(i)(3)(C), 
(H), temporarily reenacted heading without change and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘For purposes of this paragraph, the term 
‘applicable tax limit’ means the limitation imposed by 
section 26(a) for the taxable year reduced by the sum of 
the credits allowable under this subpart (other than 
this section and sections 23, 24, 25B, and 1400C).’’ See Ef-
fective and Termination Dates of 2005 Amendments 
notes below. 

Pub. L. 109–58, § 1335(b)(2), which directed amendment 
of subpar. (C) by substituting ‘‘other than this section, 
section 23, section 25D, and section 1400C’’ for ‘‘this sec-
tion and sections 23 and 1400C’’, was repealed by Pub. L. 
109–135, § 402(i)(4). See Effective and Termination Dates 
of 2005 Amendments notes below. 

2001—Subsec. (e)(1)(C). Pub. L. 107–16, § 618(b)(2)(B), in-
serted ‘‘25B,’’ after ‘‘24,’’. 

Pub. L. 107–16, §§ 201(b)(2)(F), 901, temporarily inserted 
‘‘, 24,’’ after ‘‘sections 23’’. See Effective and Termi-
nation Dates of 2001 Amendment note below. 

1998—Subsec. (e)(1)(C). Pub. L. 105–206 substituted 
‘‘sections 23 and 1400C’’ for ‘‘section 23’’. 

1997—Subsec. (e)(7). Pub. L. 105–34 substituted ‘‘sec-
tion 121’’ for ‘‘section 1034’’. 

1996—Subsec. (e)(1)(C). Pub. L. 104–188 inserted ‘‘and 
section 23’’ after ‘‘other than this section’’. 

1993—Subsecs. (h) to (j). Pub. L. 103–66 redesignated 
subsecs. (i) and (j) as (h) and (i), respectively, and 
struck out heading and text of former subsec. (h). Text 
read as follows: ‘‘No election may be made under sub-
section (c)(2)(A)(ii) for any period after June 30, 1992.’’ 

1991—Subsec. (h). Pub. L. 102–227 substituted ‘‘June 
30, 1992’’ for ‘‘December 31, 1991’’. 

1990—Subsec. (h). Pub. L. 101–508 substituted ‘‘Decem-
ber 31, 1991’’ for ‘‘September 30, 1990’’. 

1989—Subsec. (h). Pub. L. 101–239 substituted ‘‘for any 
period after September 30, 1990’’ for ‘‘for any calendar 
year after 1989’’. 

1988—Subsec. (c)(2)(A)(ii). Pub. L. 100–647, § 1013(a)(25), 
amended Pub. L. 99–514, § 1301(f)(2)(C)(ii), see 1986 
Amendment note below. 

Subsec. (h). Pub. L. 100–647, § 4005(a)(2), substituted 
‘‘1989’’ for ‘‘1988’’. 

Pub. L. 100–647, § 1013(a)(26), substituted ‘‘1988’’ for 
‘‘1987’’. 

Subsec. (j). Pub. L. 100–647, § 4005(g)(7), added subsec. 
(j). 

1986—Subsec. (a)(1)(B). Pub. L. 99–514, § 1862(d)(1), sub-
stituted ‘‘paid or accrued’’ for ‘‘paid or incurred’’. 

Subsec. (b)(2)(A)(ii). Pub. L. 99–514, § 1301(f)(2)(A), sub-
stituted ‘‘section 143(k)(4)’’ for ‘‘section 103A(l)(6)’’. 

Subsec. (b)(2)(A)(iii). Pub. L. 99–514, § 1301(f)(2)(B), 
substituted ‘‘section 143(k)(5)’’ for ‘‘section 103A(l)(7)’’. 

Subsec. (c)(2)(A). Pub. L. 99–514, § 1301(f)(2)(E), sub-
stituted ‘‘section 143(a)(2)’’ for ‘‘section 103A(c)(2)’’ in 
provision following cl. (vii). 

Pub. L. 99–514, § 1862(b), inserted ‘‘Under regulations, 
rules similar to the rules of subparagraphs (B) and (C) 
of section 103A(c)(2) shall apply to the requirements of 
this subparagraph.’’ 

Subsec. (c)(2)(A)(ii). Pub. L. 99–514, § 1301(f)(2)(C)(ii), 
as amended by Pub. L. 100–647, § 1013(a)(25), substituted 
‘‘private activity bonds which it may otherwise issue 
during such calendar year under section 146’’ for 
‘‘qualified mortgage bonds which it may otherwise 
issue during such calendar year under section 103A’’. 

Subsec. (c)(2)(A)(iii). Pub. L. 99–514, § 1301(f)(2)(C)(i), 
substituted ‘‘section 143’’ for ‘‘section 103A’’ in intro-
ductory provisions, added subcls. (I) to (VI), and struck 
out former subcls. (I) to (V) which read as follows: 

‘‘(I) subsection (d) (relating to residence require-
ments), 

‘‘(II) subsection (e) (relating to 3-year requirement), 
‘‘(III) subsection (f) (relating to purchase price re-

quirement), 
‘‘(IV) subsection (h) (relating to portion of loans re-

quired to be placed in targeted areas), and 
‘‘(V) subsection (j), other than paragraph (2) thereof 

(relating to other requirements),’’. 
Subsec. (c)(2)(A)(iii)(V). Pub. L. 99–514, § 1862(a), sub-

stituted ‘‘subsection (j), other than paragraph (2) there-
of’’ for ‘‘paragraph (1) of subsection (j)’’. 

Subsec. (c)(2)(B). Pub. L. 99–514, § 1301(f)(2)(C)(i), sub-
stituted in heading and introductory provisions ‘‘sec-
tion 143’’ for ‘‘section 103A’’. 

Pub. L. 99–514, § 1301(f)(2)(F), inserted in introductory 
provisions reference to subcl. (V), added cl. (iii) and 
closing provisions, and struck out former cl. (iii) and 
closing provisions which read as follows: 

‘‘(iii) paragraph (1) of section 103A(e) shall be ap-
plied by substituting ‘100 percent’ for ‘90 percent or 
more’. 

Clause (iii) shall not apply if the issuing authority sub-
mits a plan to the Secretary for administering the 90- 
percent requirement of section 103A(e)(1) and the Sec-
retary is satisfied that such requirement will be met 
under such plan.’’ 

Subsec. (d)(2)(A). Pub. L. 99–514, § 1301(f)(1)(A), sub-
stituted ‘‘25 percent’’ for ‘‘20 percent’’ in concluding 
provisions. 
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Subsec. (d)(3). Pub. L. 99–514, § 1301(f)(2)(G), struck out 
par. (3) ‘‘Additional limit in certain cases’’ which read 
as follows: ‘‘In the case of a qualified mortgage credit 
certificate program in a State which— 

‘‘(A) has a State ceiling (as defined in section 
103A(g)(4)) for the year an election is made that ex-
ceeds 20 percent of the average annual aggregate 
principal amount of mortgages executed during the 
immediately preceding 3 calendar years for single 
family owner-occupied residences located within the 
jurisdiction of such State, or 

‘‘(B) issued qualified mortgage bonds in an aggre-
gate amount less than $150,000,000 for calendar year 
1983, 

the certificate credit rate for any mortgage credit cer-
tificate shall not exceed 20 percent unless the issuing 
authority submits a plan to the Secretary to ensure 
that the weighted average of the certificate credit 
rates in such mortgage credit certificate program does 
not exceed 20 percent and the Secretary approves such 
plan.’’ 

Subsec. (e)(1)(B). Pub. L. 99–514, § 1862(c), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
‘‘Limitations’’ read as follows: ‘‘The amount of the un-
used credit which may be taken into account under 
subparagraph (A) for any taxable year shall not exceed 
the amount by which the applicable tax limit for such 
taxable year exceeds the sum of the amounts which, by 
reason of this paragraph, are carried to such taxable 
year and are attributable to taxable years before the 
unused credit year.’’ 

Subsec. (e)(2). Pub. L. 99–514, § 1301(f)(2)(H), sub-
stituted ‘‘subsections (c)(1), (d), (e), (f), and (i) of sec-
tion 143’’ for ‘‘subsection (d)(1), (e), (f), and (j) of section 
103A’’. 

Subsec. (e)(6). Pub. L. 99–514, § 1301(f)(2)(I), substituted 
‘‘section 144(a)(3)(A)’’ for ‘‘section 103(b)(6)(C)(i)’’. 

Subsec. (e)(8)(A). Pub. L. 99–514, § 1301(f)(2)(J), sub-
stituted ‘‘section 143(k)(5)(B)’’ for ‘‘section 
103A(l)(7)(B)’’. 

Subsec. (e)(8)(B). Pub. L. 99–514, § 1301(f)(2)(K), sub-
stituted ‘‘section 143(k)(4)’’ for ‘‘section 103A(l)(6)’’. 

Subsec. (e)(9). Pub. L. 99–514, § 1301(f)(2)(L), sub-
stituted ‘‘section 143(a)(1)’’ for ‘‘section 103A(c)(1)’’. 

Subsec. (e)(10). Pub. L. 99–514, § 1301(f)(2)(M), sub-
stituted ‘‘section 143’’ for ‘‘section 103A’’. 

Subsec. (f)(1). Pub. L. 99–514, § 1301(f)(2)(N), sub-
stituted ‘‘subsection (d) of section 146’’ for ‘‘paragraph 
(4) of section 103A(g)’’. 

Subsec. (f)(2)(A). Pub. L. 99–514, § 1301(f)(1)(B), sub-
stituted ‘‘0.25’’ for ‘‘0.20’’. 

Subsec. (f)(3). Pub. L. 99–514, § 1301(f)(2)(O), sub-
stituted ‘‘section 146(d)(3)(C)’’ for ‘‘section 
103A(g)(5)(C)’’. 

Subsec. (f)(4). Pub. L. 99–514, § 1899A(1), substituted 
‘‘ensure’’ for ‘‘insure’’. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by section 1004(b)(2) of Pub. L. 111–5 ap-
plicable to taxable years beginning after Dec. 31, 2008, 
see section 1004(d) of Pub. L. 111–5, set out as an Effec-
tive and Termination Dates of 2009 Amendment note 
under section 24 of this title. 

Amendment by section 1142(b)(1)(B) of Pub. L. 111–5 
applicable to vehicles acquired after Feb. 17, 2009, see 
section 1142(c) of Pub. L. 111–5, set out as an Effective 
and Termination Dates of 2009 Amendment note under 
section 24 of this title. 

Amendment by section 1144(b)(1)(B) of Pub. L. 111–5 
applicable to taxable years beginning after Dec. 31, 
2008, see section 1144(c) of Pub. L. 111–5, set out as an 
Effective and Termination Dates of 2009 Amendment 
note under section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–343 applicable to taxable 
years beginning after Dec. 31, 2008, see section 205(e) of 
Pub. L. 110–343, set out as an Effective and Termination 
Dates of 2008 Amendment note under section 24 of this 
title. 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENTS 

Amendment by section 402(i)(3)(C) of Pub. L. 109–135 
subject to title IX of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, § 901, in 
the same manner as the provisions of such Act to which 
such amendment relates, see section 402(i)(3)(H) of Pub. 
L. 109–135, set out as a note under section 23 of this 
title. 

The Internal Revenue Code of 1986 to be applied and 
administered as if the amendments made by section 
1335(b)(1)–(3) of Pub. L. 109–58 had never been enacted, 
see section 402(i)(4) of Pub. L. 109–135, set out as a note 
under section 23 of this title. 

Amendments by Pub. L. 109–135 effective as if in-
cluded in the provisions of the Energy Policy Act of 
2005, Pub. L. 109–58, to which they relate, except that 
amendment by section 402(i)(3)(C) of Pub. L. 109–135 is 
applicable to taxable years beginning after Dec. 31, 
2005, see section 402(m) of Pub. L. 109–135, set out as a 
note under section 23 of this title. 

Amendment by Pub. L. 109–58 applicable to property 
placed in service after Dec. 31, 2005, in taxable years 
ending after such date, see section 1335(c) of Pub. L. 
109–58, set out as a note under section 23 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Amendment by Pub. L. 107–16 inapplicable to taxable 
years beginning during 2004 or 2005, see section 312(b)(2) 
of Pub. L. 108–311, set out as a note under section 23 of 
this title. 

Amendment by Pub. L. 107–16 inapplicable to taxable 
years beginning during 2002 and 2003, see section 
601(b)(2) of Pub. L. 107–147, set out as a note under sec-
tion 23 of this title. 

Amendment by section 201(b)(2)(F) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 201(e)(2) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by section 618(b)(2)(B) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 618(d) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by section 201(b)(2)(F) of Pub. L. 107–16 
inapplicable to taxable, plan, or limitation years begin-
ning after Dec. 31, 2010, and the Internal Revenue Code 
of 1986 to be applied and administered to such years as 
if such amendment had never been enacted, see section 
901 of Pub. L. 107–16, set out as a note under section 1 
of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to sales and 
exchanges after May 6, 1997, with certain exceptions, 
see section 312(d) of Pub. L. 105–34, set out as a note 
under section 121 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years beginning after Dec. 31, 1996, see section 1807(e) of 
Pub. L. 104–188, set out as an Effective Date note under 
section 23 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13141(f)(2) of Pub. L. 103–66 provided that: 
‘‘The amendment made by subsection (b) [amending 
this section] shall apply to elections for periods after 
June 30, 1992.’’ 

EFFECTIVE DATE OF 1991 AMENDMENT 

Section 108(c)(2) of Pub. L. 102–227 provided that: 
‘‘The amendment made by subsection (b) [amending 
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this section] shall apply to elections for periods after 
December 31, 1991.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to elections 
for periods after Sept. 30, 1990, see section 11408(d)(2) of 
Pub. L. 101–508, set out as a note under section 143 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1013(a)(25), (26) of Pub. L. 
100–647 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Amendment by section 4005(a)(2) of Pub. L. 100–647 ap-
plicable to bonds issued, and nonissued bond amounts 
elected, after Dec. 31, 1988, see section 4005(h)(1) of Pub. 
L. 100–647, set out as a note under section 143 of this 
title. 

Amendment by section 4005(g)(7) of Pub. L. 100–647 ap-
plicable to financing provided, and mortgage credit cer-
tificates issued, after Dec. 31, 1990, with certain excep-
tions, see section 4005(h)(3) of Pub. L. 100–647, set out as 
a note under section 143 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1301(f)(1) of Pub. L. 99–514 ap-
plicable to nonissued bond amounts elected after Aug. 
15, 1986, and amendment by section 1301(f)(2) of Pub. L. 
99–514 applicable to certificates issued with respect to 
nonissued bond amounts elected after Aug. 15, 1986, see 
section 1311(b) of Pub. L. 99–514, as amended, set out as 
an Effective Date; Transitional Rules note under sec-
tion 141 of this title. 

Amendment by section 1862(a)–(d)(1) of Pub. L. 99–514 
effective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE 

Section 612(g) of Pub. L. 98–369, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[enacting this section and section 6708 of this title, re-
designating former section 25 as 26, and amending sec-
tions 23, 28 to 30, 38, 55, 103A, 163, 168, and 901 of this 
title] shall apply to interest paid or accrued after De-
cember 31, 1984, on indebtedness incurred after Decem-
ber 31, 1984. 

‘‘(2) ELECTIONS.—The amendments made by this sec-
tion shall apply to elections under section 25(c)(2)(A)(ii) 
of the Internal Revenue Code of 1986 [formerly I.R.C. 
1954] (as added by this section) for calendar years after 
1983.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 25A. Hope and Lifetime Learning credits 

(a) Allowance of credit 

In the case of an individual, there shall be al-
lowed as a credit against the tax imposed by 
this chapter for the taxable year the amount 
equal to the sum of— 

(1) the Hope Scholarship Credit, plus 
(2) the Lifetime Learning Credit. 

(b) Hope Scholarship Credit 

(1) Per student credit 

In the case of any eligible student for whom 
an election is in effect under this section for 
any taxable year, the Hope Scholarship Credit 
is an amount equal to the sum of— 

(A) 100 percent of so much of the qualified 
tuition and related expenses paid by the tax-
payer during the taxable year (for education 
furnished to the eligible student during any 
academic period beginning in such taxable 
year) as does not exceed $1,000, plus 

(B) 50 percent of such expenses so paid as 
exceeds $1,000 but does not exceed the appli-
cable limit. 

(2) Limitations applicable to Hope Scholarship 
Credit 

(A) Credit allowed only for 2 taxable years 

An election to have this section apply with 
respect to any eligible student for purposes 
of the Hope Scholarship Credit under sub-
section (a)(1) may not be made for any tax-
able year if such an election (by the tax-
payer or any other individual) is in effect 
with respect to such student for any 2 prior 
taxable years. 

(B) Credit allowed for year only if individual 
is at least 1⁄2 time student for portion of 
year 

The Hope Scholarship Credit under sub-
section (a)(1) shall not be allowed for a tax-
able year with respect to the qualified tui-
tion and related expenses of an individual 
unless such individual is an eligible student 
for at least one academic period which be-
gins during such year. 

(C) Credit allowed only for first 2 years of 
postsecondary education 

The Hope Scholarship Credit under sub-
section (a)(1) shall not be allowed for a tax-
able year with respect to the qualified tui-
tion and related expenses of an eligible stu-
dent if the student has completed (before the 
beginning of such taxable year) the first 2 
years of postsecondary education at an eligi-
ble educational institution. 

(D) Denial of credit if student convicted of a 
felony drug offense 

The Hope Scholarship Credit under sub-
section (a)(1) shall not be allowed for quali-
fied tuition and related expenses for the en-
rollment or attendance of a student for any 
academic period if such student has been 
convicted of a Federal or State felony of-
fense consisting of the possession or dis-
tribution of a controlled substance before 
the end of the taxable year with or within 
which such period ends. 

(3) Eligible student 

For purposes of this subsection, the term 
‘‘eligible student’’ means, with respect to any 
academic period, a student who— 

(A) meets the requirements of section 
484(a)(1) of the Higher Education Act of 1965 



Page 82 TITLE 26—INTERNAL REVENUE CODE § 25A 

(20 U.S.C. 1091(a)(1)), as in effect on the date 
of the enactment of this section, and 

(B) is carrying at least 1⁄2 the normal full- 
time work load for the course of study the 
student is pursuing. 

(4) Applicable limit 

For purposes of paragraph (1)(B), the appli-
cable limit for any taxable year is an amount 
equal to 2 times the dollar amount in effect 
under paragraph (1)(A) for such taxable year. 

(c) Lifetime Learning Credit 

(1) Per taxpayer credit 

The Lifetime Learning Credit for any tax-
payer for any taxable year is an amount equal 
to 20 percent of so much of the qualified tui-
tion and related expenses paid by the taxpayer 
during the taxable year (for education fur-
nished during any academic period beginning 
in such taxable year) as does not exceed $10,000 
($5,000 in the case of taxable years beginning 
before January 1, 2003). 

(2) Special rules for determining expenses 

(A) Coordination with Hope Scholarship 

The qualified tuition and related expenses 
with respect to an individual who is an eligi-
ble student for whom a Hope Scholarship 
Credit under subsection (a)(1) is allowed for 
the taxable year shall not be taken into ac-
count under this subsection. 

(B) Expenses eligible for Lifetime Learning 
Credit 

For purposes of paragraph (1), qualified 
tuition and related expenses shall include 
expenses described in subsection (f)(1) with 
respect to any course of instruction at an el-
igible educational institution to acquire or 
improve job skills of the individual. 

(d) Limitation based on modified adjusted gross 
income 

(1) In general 

The amount which would (but for this sub-
section) be taken into account under sub-
section (a) for the taxable year shall be re-
duced (but not below zero) by the amount de-
termined under paragraph (2). 

(2) Amount of reduction 

The amount determined under this para-
graph is the amount which bears the same 
ratio to the amount which would be so taken 
into account as— 

(A) the excess of— 
(i) the taxpayer’s modified adjusted 

gross income for such taxable year, over 
(ii) $40,000 ($80,000 in the case of a joint 

return), bears to 

(B) $10,000 ($20,000 in the case of a joint re-
turn). 

(3) Modified adjusted gross income 

The term ‘‘modified adjusted gross income’’ 
means the adjusted gross income of the tax-
payer for the taxable year increased by any 
amount excluded from gross income under sec-
tion 911, 931, or 933. 

(e) Election not to have section apply 

A taxpayer may elect not to have this section 
apply with respect to the qualified tuition and 

related expenses of an individual for any taxable 
year. 

(f) Definitions 

For purposes of this section— 

(1) Qualified tuition and related expenses 

(A) In general 

The term ‘‘qualified tuition and related ex-
penses’’ means tuition and fees required for 
the enrollment or attendance of— 

(i) the taxpayer, 
(ii) the taxpayer’s spouse, or 
(iii) any dependent of the taxpayer with 

respect to whom the taxpayer is allowed a 
deduction under section 151, 

at an eligible educational institution for 
courses of instruction of such individual at 
such institution. 

(B) Exception for education involving sports, 
etc. 

Such term does not include expenses with 
respect to any course or other education in-
volving sports, games, or hobbies, unless 
such course or other education is part of the 
individual’s degree program. 

(C) Exception for nonacademic fees 

Such term does not include student activ-
ity fees, athletic fees, insurance expenses, or 
other expenses unrelated to an individual’s 
academic course of instruction. 

(2) Eligible educational institution 

The term ‘‘eligible educational institution’’ 
means an institution— 

(A) which is described in section 481 of the 
Higher Education Act of 1965 (20 U.S.C. 1088), 
as in effect on the date of the enactment of 
this section, and 

(B) which is eligible to participate in a 
program under title IV of such Act. 

(g) Special rules 

(1) Identification requirement 

No credit shall be allowed under subsection 
(a) to a taxpayer with respect to the qualified 
tuition and related expenses of an individual 
unless the taxpayer includes the name and 
taxpayer identification number of such indi-
vidual on the return of tax for the taxable 
year. 

(2) Adjustment for certain scholarships, etc. 

The amount of qualified tuition and related 
expenses otherwise taken into account under 
subsection (a) with respect to an individual for 
an academic period shall be reduced (before 
the application of subsections (b), (c), and (d)) 
by the sum of any amounts paid for the benefit 
of such individual which are allocable to such 
period as— 

(A) a qualified scholarship which is exclud-
able from gross income under section 117, 

(B) an educational assistance allowance 
under chapter 30, 31, 32, 34, or 35 of title 38, 
United States Code, or under chapter 1606 of 
title 10, United States Code, and 

(C) a payment (other than a gift, bequest, 
devise, or inheritance within the meaning of 
section 102(a)) for such individual’s edu-
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cational expenses, or attributable to such in-
dividual’s enrollment at an eligible edu-
cational institution, which is excludable 
from gross income under any law of the 
United States. 

(3) Treatment of expenses paid by dependent 

If a deduction under section 151 with respect 
to an individual is allowed to another tax-
payer for a taxable year beginning in the cal-
endar year in which such individual’s taxable 
year begins— 

(A) no credit shall be allowed under sub-
section (a) to such individual for such indi-
vidual’s taxable year, and 

(B) qualified tuition and related expenses 
paid by such individual during such individ-
ual’s taxable year shall be treated for pur-
poses of this section as paid by such other 
taxpayer. 

(4) Treatment of certain prepayments 

If qualified tuition and related expenses are 
paid by the taxpayer during a taxable year for 
an academic period which begins during the 
first 3 months following such taxable year, 
such academic period shall be treated for pur-
poses of this section as beginning during such 
taxable year. 

(5) Denial of double benefit 

No credit shall be allowed under this section 
for any expense for which a deduction is al-
lowed under any other provision of this chap-
ter. 

(6) No credit for married individuals filing sep-
arate returns 

If the taxpayer is a married individual (with-
in the meaning of section 7703), this section 
shall apply only if the taxpayer and the tax-
payer’s spouse file a joint return for the tax-
able year. 

(7) Nonresident aliens 

If the taxpayer is a nonresident alien indi-
vidual for any portion of the taxable year, this 
section shall apply only if such individual is 
treated as a resident alien of the United 
States for purposes of this chapter by reason 
of an election under subsection (g) or (h) of 
section 6013. 

(h) Inflation adjustments 

(1) Dollar limitation on amount of credit 

(A) In general 

In the case of a taxable year beginning 
after 2001, each of the $1,000 amounts under 
subsection (b)(1) shall be increased by an 
amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, de-
termined by substituting ‘‘calendar year 
2000’’ for ‘‘calendar year 1992’’ in subpara-
graph (B) thereof. 

(B) Rounding 

If any amount as adjusted under subpara-
graph (A) is not a multiple of $100, such 
amount shall be rounded to the next lowest 
multiple of $100. 

(2) Income limits 

(A) In general 

In the case of a taxable year beginning 
after 2001, the $40,000 and $80,000 amounts in 
subsection (d)(2) shall each be increased by 
an amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, de-
termined by substituting ‘‘calendar year 
2000’’ for ‘‘calendar year 1992’’ in subpara-
graph (B) thereof. 

(B) Rounding 

If any amount as adjusted under subpara-
graph (A) is not a multiple of $1,000, such 
amount shall be rounded to the next lowest 
multiple of $1,000. 

(i) American opportunity tax credit 

In the case of any taxable year beginning in 
2009 or 2010— 

(1) Increase in credit 

The Hope Scholarship Credit shall be an 
amount equal to the sum of— 

(A) 100 percent of so much of the qualified 
tuition and related expenses paid by the tax-
payer during the taxable year (for education 
furnished to the eligible student during any 
academic period beginning in such taxable 
year) as does not exceed $2,000, plus 

(B) 25 percent of such expenses so paid as 
exceeds $2,000 but does not exceed $4,000. 

(2) Credit allowed for first 4 years of post-sec-
ondary education 

Subparagraphs (A) and (C) of subsection 
(b)(2) shall be applied by substituting ‘‘4’’ for 
‘‘2’’. 

(3) Qualified tuition and related expenses to in-
clude required course materials 

Subsection (f)(1)(A) shall be applied by sub-
stituting ‘‘tuition, fees, and course materials’’ 
for ‘‘tuition and fees’’. 

(4) Increase in AGI limits for Hope Scholarship 
Credit 

In lieu of applying subsection (d) with re-
spect to the Hope Scholarship Credit, such 
credit (determined without regard to this 
paragraph) shall be reduced (but not below 
zero) by the amount which bears the same 
ratio to such credit (as so determined) as— 

(A) the excess of— 
(i) the taxpayer’s modified adjusted 

gross income (as defined in subsection 
(d)(3)) for such taxable year, over 

(ii) $80,000 ($160,000 in the case of a joint 
return), bears to 

(B) $10,000 ($20,000 in the case of a joint re-
turn). 

(5) Credit allowed against alternative mini-
mum tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, so much of the 
credit allowed under subsection (a) as is at-
tributable to the Hope Scholarship Credit 
shall not exceed the excess of— 
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(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this subpart (other than this subsection and 
sections 23, 25D, and 30D) and section 27 for 
the taxable year. 

Any reference in this section or section 24, 25, 
26, 25B, 904, or 1400C to a credit allowable 
under this subsection shall be treated as a ref-
erence to so much of the credit allowable 
under subsection (a) as is attributable to the 
Hope Scholarship Credit. 

(6) Portion of credit made refundable 

40 percent of so much of the credit allowed 
under subsection (a) as is attributable to the 
Hope Scholarship Credit (determined after ap-
plication of paragraph (4) and without regard 
to this paragraph and section 26(a)(2) or para-
graph (5), as the case may be) shall be treated 
as a credit allowable under subpart C (and not 
allowed under subsection (a)). The preceding 
sentence shall not apply to any taxpayer for 
any taxable year if such taxpayer is a child to 
whom subsection (g) of section 1 applies for 
such taxable year. 

(7) Coordination with midwestern disaster 
area benefits 

In the case of a taxpayer with respect to 
whom section 702(a)(1)(B) of the Heartland Dis-
aster Tax Relief Act of 2008 applies for any 
taxable year, such taxpayer may elect to 
waive the application of this subsection to 
such taxpayer for such taxable year. 

(j) Regulations 

The Secretary may prescribe such regulations 
as may be necessary or appropriate to carry out 
this section, including regulations providing for 
a recapture of the credit allowed under this sec-
tion in cases where there is a refund in a subse-
quent taxable year of any amount which was 
taken into account in determining the amount 
of such credit. 

(Added Pub. L. 105–34, title II, § 201(a), Aug. 5, 
1997, 111 Stat. 799; amended Pub. L. 107–16, title 
IV, § 401(g)(2)(A), June 7, 2001, 115 Stat. 59; Pub. 
L. 111–5, div. B, title I, § 1004(a), Feb. 17, 2009, 123 
Stat. 313.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

AMENDMENT OF SECTION 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsecs. (b)(3)(A) and (f)(2)(A), is the date of enact-
ment of Pub. L. 105–34 which was approved Aug. 5, 1997. 

The Higher Education Act of 1965, referred to in sub-
sec. (f)(2)(B), is Pub. L. 89–329, Nov. 8, 1965, 79 Stat. 1219, 
as amended. Title IV of the Act is classified generally 
to subchapter IV (§ 1070 et seq.) of chapter 28 of Title 20, 
Education, and part C (§ 2751 et seq.) of subchapter I of 
chapter 34 of Title 42, The Public Health and Welfare. 

For complete classification of this Act to the Code, see 
Short Title note set out under section 1001 of Title 20 
and Tables. 

Section 702(a)(1)(B) of the Heartland Disaster Tax Re-
lief Act of 2008, referred to in subsec. (i)(7), is section 
702(a)(1)(B) of Pub. L. 110–343, div. C, title VII, Oct. 3, 
2008, 122 Stat. 3912, which is not classified to the Code. 

AMENDMENTS 

2009—Subsecs. (i), (j). Pub. L. 111–5 added subsec. (i) 
and redesignated former subsec. (i) as (j). 

2001—Subsec. (e). Pub. L. 107–16, §§ 401(g)(2)(A), 901, 
temporarily amended heading and text of subsec. (e) 
generally. Prior to amendment, text read as follows: 

‘‘(1) IN GENERAL.—No credit shall be allowed under 
subsection (a) for a taxable year with respect to the 
qualified tuition and related expenses of an individual 
unless the taxpayer elects to have this section apply 
with respect to such individual for such year. 

‘‘(2) COORDINATION WITH EXCLUSIONS.—An election 
under this subsection shall not take effect with respect 
to an individual for any taxable year if any portion of 
any distribution during such taxable year from an edu-
cation individual retirement account is excluded from 
gross income under section 530(d)(2).’’ 

See Effective and Termination Dates of 2001 Amend-
ment note below. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to taxable 
years beginning after Dec. 31, 2008, see section 1004(d) of 
Pub. L. 111–5, set out as an Effective and Termination 
Dates of 2009 Amendment note under section 24 of this 
title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Pub. L. 107–16, title IV, § 401(h), June 7, 2001, 115 Stat. 
60, provided that: ‘‘The amendments made by this sec-
tion [amending this section and sections 135, 530, and 
4973 of this title] shall apply to taxable years beginning 
after December 31, 2001.’’ 

Amendment by Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 
administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section 201(f) of Pub. L. 105–34 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [enacting this section and section 6050S of this 
title and amending sections 135, 6213, and 6724 of this 
title] shall apply to expenses paid after December 31, 
1997 (in taxable years ending after such date), for edu-
cation furnished in academic periods beginning after 
such date. 

‘‘(2) LIFETIME LEARNING CREDIT.—Section 25A(a)(2) of 
the Internal Revenue Code of 1986 shall apply to ex-
penses paid after June 30, 1998 (in taxable years ending 
after such date), for education furnished in academic 
periods beginning after such dates.’’ 

TREATMENT OF POSSESSIONS 

Pub. L. 111–5, div. B, title I, § 1004(c), Feb. 17, 2009, 123 
Stat. 314, provided that: 

‘‘(1) PAYMENTS TO POSSESSIONS.— 
‘‘(A) MIRROR CODE POSSESSION.—The Secretary of 

the Treasury shall pay to each possession of the 
United States with a mirror code tax system amounts 
equal to the loss to that possession by reason of the 
application of section 25A(i)(6) of the Internal Reve-
nue Code of 1986 (as added by this section) with re-
spect to taxable years beginning in 2009 and 2010. 
Such amounts shall be determined by the Secretary 
of the Treasury based on information provided by the 
government of the respective possession. 
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‘‘(B) OTHER POSSESSIONS.—The Secretary of the 
Treasury shall pay to each possession of the United 
States which does not have a mirror code tax system 
amounts estimated by the Secretary of the Treasury 
as being equal to the aggregate benefits that would 
have been provided to residents of such possession by 
reason of the application of section 25A(i)(6) of such 
Code (as so added) for taxable years beginning in 2009 
and 2010 if a mirror code tax system had been in ef-
fect in such possession. The preceding sentence shall 
not apply with respect to any possession of the 
United States unless such possession has a plan, 
which has been approved by the Secretary of the 
Treasury, under which such possession will promptly 
distribute such payments to the residents of such 
possession. 
‘‘(2) COORDINATION WITH CREDIT ALLOWED AGAINST 

UNITED STATES INCOME TAXES.—Section 25A(i)(6) of such 
Code (as added by this section) shall not apply to a 
bona fide resident of any possession of the United 
States. 

‘‘(3) DEFINITIONS AND SPECIAL RULES.— 
‘‘(A) POSSESSION OF THE UNITED STATES.—For pur-

poses of this subsection, the term ‘possession of the 
United States’ includes the Commonwealth of Puerto 
Rico and the Commonwealth of the Northern Mariana 
Islands. 

‘‘(B) MIRROR CODE TAX SYSTEM.—For purposes of 
this subsection, the term ‘mirror code tax system’ 
means, with respect to any possession of the United 
States, the income tax system of such possession if 
the income tax liability of the residents of such pos-
session under such system is determined by reference 
to the income tax laws of the United States as if such 
possession were the United States. 

‘‘(C) TREATMENT OF PAYMENTS.—For purposes of 
section 1324(b)(2) of title 31, United States Code, the 
payments under this subsection shall be treated in 
the same manner as a refund due from the credit al-
lowed under section 25A of the Internal Revenue Code 
of 1986 by reason of subsection (i)(6) of such section 
(as added by this section).’’ 

§ 25B. Elective deferrals and IRA contributions 
by certain individuals 

(a) Allowance of credit 

In the case of an eligible individual, there 
shall be allowed as a credit against the tax im-
posed by this subtitle for the taxable year an 
amount equal to the applicable percentage of so 
much of the qualified retirement savings con-
tributions of the eligible individual for the tax-
able year as do not exceed $2,000. 

(b) Applicable percentage 

For purposes of this section— 

(1) Joint returns 

In the case of a joint return, the applicable 
percentage is— 

(A) if the adjusted gross income of the tax-
payer is not over $30,000, 50 percent, 

(B) if the adjusted gross income of the tax-
payer is over $30,000 but not over $32,500, 20 
percent, 

(C) if the adjusted gross income of the tax-
payer is over $32,500 but not over $50,000, 10 
percent, and 

(D) if the adjusted gross income of the tax-
payer is over $50,000, zero percent. 

(2) Other returns 

In the case of— 
(A) a head of household, the applicable per-

centage shall be determined under paragraph 
(1) except that such paragraph shall be ap-

plied by substituting for each dollar amount 
therein (as adjusted under paragraph (3)) a 
dollar amount equal to 75 percent of such 
dollar amount, and 

(B) any taxpayer not described in para-
graph (1) or subparagraph (A), the applicable 
percentage shall be determined under para-
graph (1) except that such paragraph shall be 
applied by substituting for each dollar 
amount therein (as adjusted under para-
graph (3)) a dollar amount equal to 50 per-
cent of such dollar amount. 

(3) Inflation adjustment 

In the case of any taxable year beginning in 
a calendar year after 2006, each of the dollar 
amounts in paragraph (1) shall be increased by 
an amount equal to— 

(A) such dollar amount, multiplied by 
(B) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, deter-
mined by substituting ‘‘calendar year 2005’’ 
for ‘‘calendar year 1992’’ in subparagraph (B) 
thereof. 

Any increase determined under the preceding 
sentence shall be rounded to the nearest mul-
tiple of $500. 

(c) Eligible individual 

For purposes of this section— 

(1) In general 

The term ‘‘eligible individual’’ means any 
individual if such individual has attained the 
age of 18 as of the close of the taxable year. 

(2) Dependents and full-time students not eligi-
ble 

The term ‘‘eligible individual’’ shall not in-
clude— 

(A) any individual with respect to whom a 
deduction under section 151 is allowed to an-
other taxpayer for a taxable year beginning 
in the calendar year in which such individ-
ual’s taxable year begins, and 

(B) any individual who is a student (as de-
fined in section 152(f)(2)). 

(d) Qualified retirement savings contributions 

For purposes of this section— 

(1) In general 

The term ‘‘qualified retirement savings con-
tributions’’ means, with respect to any taxable 
year, the sum of— 

(A) the amount of the qualified retirement 
contributions (as defined in section 219(e)) 
made by the eligible individual, 

(B) the amount of— 
(i) any elective deferrals (as defined in 

section 402(g)(3)) of such individual, and 
(ii) any elective deferral of compensation 

by such individual under an eligible de-
ferred compensation plan (as defined in 
section 457(b)) of an eligible employer de-
scribed in section 457(e)(1)(A), and 

(C) the amount of voluntary employee con-
tributions by such individual to any quali-
fied retirement plan (as defined in section 
4974(c)). 
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(2) Reduction for certain distributions 

(A) In general 

The qualified retirement savings contribu-
tions determined under paragraph (1) shall 
be reduced (but not below zero) by the aggre-
gate distributions received by the individual 
during the testing period from any entity of 
a type to which contributions under para-
graph (1) may be made. The preceding sen-
tence shall not apply to the portion of any 
distribution which is not includible in gross 
income by reason of a trustee-to-trustee 
transfer or a rollover distribution. 

(B) Testing period 

For purposes of subparagraph (A), the test-
ing period, with respect to a taxable year, is 
the period which includes— 

(i) such taxable year, 
(ii) the 2 preceding taxable years, and 
(iii) the period after such taxable year 

and before the due date (including exten-
sions) for filing the return of tax for such 
taxable year. 

(C) Excepted distributions 

There shall not be taken into account 
under subparagraph (A)— 

(i) any distribution referred to in section 
72(p), 401(k)(8), 401(m)(6), 402(g)(2), 404(k), 
or 408(d)(4), and 

(ii) any distribution to which section 
408A(d)(3) applies. 

(D) Treatment of distributions received by 
spouse of individual 

For purposes of determining distributions 
received by an individual under subpara-
graph (A) for any taxable year, any distribu-
tion received by the spouse of such individ-
ual shall be treated as received by such indi-
vidual if such individual and spouse file a 
joint return for such taxable year and for 
the taxable year during which the spouse re-
ceives the distribution. 

(e) Adjusted gross income 

For purposes of this section, adjusted gross in-
come shall be determined without regard to sec-
tions 911, 931, and 933. 

(f) Investment in the contract 

Notwithstanding any other provision of law, a 
qualified retirement savings contribution shall 
not fail to be included in determining the in-
vestment in the contract for purposes of section 
72 by reason of the credit under this section. 

(g) Limitation based on amount of tax 

In the case of a taxable year to which section 
26(a)(2) does not apply, the credit allowed under 
subsection (a) for the taxable year shall not ex-
ceed the excess of— 

(1) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(2) the sum of the credits allowable under 
this subpart (other than this section and sec-
tions 23, 25A(i), 25D, 30, 30B, and 30D) and sec-
tion 27 for the taxable year. 

(Added and amended Pub. L. 107–16, title VI, 
§ 618(a), (b)(1), June 7, 2001, 115 Stat. 106, 108; Pub. 

L. 107–147, title IV, §§ 411(m), 417(1), Mar. 9, 2002, 
116 Stat. 48, 56; Pub. L. 108–311, title II, § 207(4), 
Oct. 4, 2004, 118 Stat. 1177; Pub. L. 109–135, title 
IV, § 402(i)(3)(D), Dec. 21, 2005, 119 Stat. 2614; Pub. 
L. 109–280, title VIII, §§ 812, 833(a), Aug. 17, 2006, 
120 Stat. 997, 1003; Pub. L. 110–343, div. B, title I, 
§ 106(e)(2)(C), title II, § 205(d)(1)(C), Oct. 3, 2008, 
122 Stat. 3817, 3838; Pub. L. 111–5, div. B, title I, 
§§ 1004(b)(4), 1142(b)(1)(C), 1144(b)(1)(C), Feb. 17, 
2009, 123 Stat. 314, 330, 332.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title and Revenue 

Notices listed in a table under section 401 of this 

title. 

AMENDMENT OF SECTION 

For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 

Termination Dates of 2005 Amendment note 

below. 

AMENDMENTS 

2009—Subsec. (g)(2). Pub. L. 111–5, § 1144(b)(1)(C), in-
serted ‘‘30B,’’ after ‘‘30,’’. 

Pub. L. 111–5, § 1142(b)(1)(C), inserted ‘‘30,’’ after 
‘‘25D,’’. 

Pub. L. 111–5, § 1004(b)(4), inserted ‘‘25A(i),’’ after 
‘‘23,’’. 

2008—Subsec. (g)(2). Pub. L. 110–343, § 205(d)(1)(C), sub-
stituted ‘‘, 25D, and 30D’’ for ‘‘and 25D’’. 

Pub. L. 110–343, § 106(e)(2)(C), substituted ‘‘sections 23 
and 25D’’ for ‘‘section 23’’. 

2006—Subsec. (b). Pub. L. 109–280, § 833(a), reenacted 
heading without change and amended text of subsec. (b) 
generally, substituting provisions consisting of intro-
ductory provisions and pars. (1) to (3) for former provi-
sions consisting of introductory provisions and a table 
of applicable percentages for amounts of adjusted gross 
income for a joint return, a head of household, and all 
other cases. 

Subsec. (h). Pub. L. 109–280, § 812, struck out heading 
and text of subsec. (h). Text read as follows: ‘‘This sec-
tion shall not apply to taxable years beginning after 
December 31, 2006.’’ 

2005—Subsec. (g). Pub. L. 109–135, § 402(i)(3)(D), (H), 
temporarily substituted ‘‘In the case of a taxable year 
to which section 26(a)(2) does not apply, the credit’’ for 
‘‘The credit’’ in introductory provisions. See Effective 
and Termination Dates of 2005 Amendment note below. 

2004—Subsec. (c)(2)(B). Pub. L. 108–311 substituted 
‘‘152(f)(2)’’ for ‘‘151(c)(4)’’. 

2002—Subsec. (d)(2)(A). Pub. L. 107–147, § 411(m), reen-
acted heading without change and amended text of sub-
par. (A) generally. Prior to amendment, text read as 
follows: ‘‘The qualified retirement savings contribu-
tions determined under paragraph (1) shall be reduced 
(but not below zero) by the sum of— 

‘‘(i) any distribution from a qualified retirement 
plan (as defined in section 4974(c)), or from an eligible 
deferred compensation plan (as defined in section 
457(b)), received by the individual during the testing 
period which is includible in gross income, and 

‘‘(ii) any distribution from a Roth IRA or a Roth 
account received by the individual during the testing 
period which is not a qualified rollover contribution 
(as defined in section 408A(e)) to a Roth IRA or a roll-
over under section 402(c)(8)(B) to a Roth account.’’ 
Subsecs. (g), (h). Pub. L. 107–147, § 417(1), redesignated 

subsec. (g), relating to termination, as (h). 
2001—Subsec. (g). Pub. L. 107–16, § 618(b)(1), added sub-

sec. (g) relating to limitation based on amount of tax. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by section 1004(b)(4) of Pub. L. 111–5 ap-
plicable to taxable years beginning after Dec. 31, 2008, 
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see section 1004(d) of Pub. L. 111–5, set out as an Effec-
tive and Termination Dates of 2009 Amendment note 
under section 24 of this title. 

Amendment by section 1142(b)(1)(C) of Pub. L. 111–5 
applicable to vehicles acquired after Feb. 17, 2009, see 
section 1142(c) of Pub. L. 111–5, set out as an Effective 
and Termination Dates of 2009 Amendment note under 
section 24 of this title. 

Amendment by section 1144(b)(1)(C) of Pub. L. 111–5 
applicable to taxable years beginning after Dec. 31, 
2008, see section 1144(c) of Pub. L. 111–5, set out as an 
Effective and Termination Dates of 2009 Amendment 
note under section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by section 106(e)(2)(C) of Pub. L. 110–343 
applicable to taxable years beginning after Dec. 31, 
2007, see section 106(f)(1) of Pub. L. 110–343, set out as an 
Effective and Termination Dates of 2008 Amendment 
note under section 23 of this title. 

Amendment by section 205(d)(1)(C) of Pub. L. 110–343 
applicable to taxable years beginning after Dec. 31, 
2008, see section 205(e) of Pub. L. 110–343, set out as an 
Effective and Termination Dates of 2008 Amendment 
note under section 24 of this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–280, title VIII, § 833(d), Aug. 17, 2006, 120 
Stat. 1004, provided that: ‘‘The amendments made by 
this section [amending this section and sections 219 and 
408A of this title] shall apply to taxable years begin-
ning after 2006.’’ 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENT 

Amendment by section 402(i)(3)(D) of Pub. L. 109–135 
subject to title IX of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, § 901, in 
the same manner as the provisions of such Act to which 
such amendment relates, see section 402(i)(3)(H) of Pub. 
L. 109–135, set out as a note under section 23 of this 
title. 

Amendment by Pub. L. 109–135 effective as if included 
in the provisions of the Energy Policy Act of 2005, Pub. 
L. 109–58, to which it relates and applicable to taxable 
years beginning after Dec. 31, 2005, see section 402(m) of 
Pub. L. 109–135, set out as a note under section 23 of 
this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–311 applicable to taxable 
years beginning after Dec. 31, 2004, see section 208 of 
Pub. L. 108–311, set out as a note under section 2 of this 
title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 411(x), Mar. 9, 2002, 116 Stat. 
53, provided that: ‘‘Except as provided in subsection (c) 
[amending sections 23 and 137 of this title and enacting 
provisions set out as a note under section 23 of this 
title], the amendments made by this section [amending 
this section, sections 23, 24, 38, 45E, 45F, 63, 137, 401 to 
404, 408, 409, 412, 414 to 417, 457, 530, 2016, 2101, 2511, 4980F, 
and 6428 of this title, sections 1003, 1054, 1055, 1082, and 
1104 of Title 29, Labor, and provisions set out as notes 
under sections 38, 415, and 4980F of this title] shall take 
effect as if included in the provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001 [Pub. 
L. 107–16] to which they relate.’’ 

EFFECTIVE DATE 

Amendment by section 618(b)(1) of Pub. L. 107–16 inap-
plicable to taxable years beginning during 2004 or 2005, 
see section 312(b)(2) of Pub. L. 108–311, set out as an Ef-
fective and Termination Dates of 2001 Amendment note 
under section 23 of this title. 

Amendment by section 618(b)(1) of Pub. L. 107–16 inap-
plicable to taxable years beginning during 2002 and 2003, 

see section 601(b)(2) of Pub. L. 107–147, set out as an Ef-
fective and Termination Dates of 2001 Amendment note 
under section 23 of this title. 

Amendment by section 618(b)(1) of Pub. L. 107–16 ap-
plicable to taxable years beginning after Dec. 31, 2001, 
see section 618(d) of Pub. L. 107–16, set out as an Effec-
tive and Termination Dates of 2001 Amendment note 
under section 24 of this title. 

§ 25C. Nonbusiness energy property 

(a) Allowance of credit 

In the case of an individual, there shall be al-
lowed as a credit against the tax imposed by 
this chapter for the taxable year an amount 
equal to 30 percent of the sum of— 

(1) the amount paid or incurred by the tax-
payer during such taxable year for qualified 
energy efficiency improvements, and 

(2) the amount of the residential energy 
property expenditures paid or incurred by the 
taxpayer during such taxable year. 

(b) Limitation 

The aggregate amount of the credits allowed 
under this section for taxable years beginning in 
2009 and 2010 with respect to any taxpayer shall 
not exceed $1,500. 

(c) Qualified energy efficiency improvements 

For purposes of this section— 

(1) In general 

The term ‘‘qualified energy efficiency im-
provements’’ means any energy efficient build-
ing envelope component which meets the pre-
scriptive criteria for such component estab-
lished by the 2000 International Energy Con-
servation Code, as such Code (including sup-
plements) is in effect on the date of the enact-
ment of this section (or, in the case of a metal 
roof with appropriate pigmented coatings, or 
an asphalt roof with appropriate cooling gran-
ules, which meet the Energy Star program re-
quirements), if— 

(A) such component is installed in or on a 
dwelling unit located in the United States 
and owned and used by the taxpayer as the 
taxpayer’s principal residence (within the 
meaning of section 121), 

(B) the original use of such component 
commences with the taxpayer, and 

(C) such component reasonably can be ex-
pected to remain in use for at least 5 years. 

(2) Building envelope component 

The term ‘‘building envelope component’’ 
means— 

(A) any insulation material or system 
which is specifically and primarily designed 
to reduce the heat loss or gain of a dwelling 
unit when installed in or on such dwelling 
unit and meets the prescriptive criteria for 
such material or system established by the 
2009 International Energy Conservation 
Code, as such Code (including supplements) 
is in effect on the date of the enactment of 
the American Recovery and Reinvestment 
Tax Act of 2009, 

(B) exterior windows (including skylights), 
(C) exterior doors, and 
(D) any metal roof or asphalt roof in-

stalled on a dwelling unit, but only if such 
roof has appropriate pigmented coatings or 
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1 So in original. The period probably should be a comma. 
2 So in original. The period probably should be ‘‘, and’’. 

cooling granules which are specifically and 
primarily designed to reduce the heat gain 
of such dwelling unit. 

(3) Manufactured homes included 

The term ‘‘dwelling unit’’ includes a manu-
factured home which conforms to Federal 
Manufactured Home Construction and Safety 
Standards (part 3280 of title 24, Code of Fed-
eral Regulations). 

(4) Qualifications for exterior windows, doors, 
and skylights 

Such term shall not include any component 
described in subparagraph (B) or (C) of para-
graph (2) unless such component is equal to or 
below a U factor of 0.30 and SHGC of 0.30. 

(d) Residential energy property expenditures 

For purposes of this section— 

(1) In general 

The term ‘‘residential energy property ex-
penditures’’ means expenditures made by the 
taxpayer for qualified energy property which 
is— 

(A) installed on or in connection with a 
dwelling unit located in the United States 
and owned and used by the taxpayer as the 
taxpayer’s principal residence (within the 
meaning of section 121), and 

(B) originally placed in service by the tax-
payer. 

Such term includes expenditures for labor 
costs properly allocable to the onsite prepara-
tion, assembly, or original installation of the 
property. 

(2) Qualified energy property 

(A) In general 

The term ‘‘qualified energy property’’ 
means— 

(i) energy-efficient building property, 
(ii) any qualified natural gas furnace, 

qualified propane furnace, qualified oil fur-
nace, qualified natural gas hot water boil-
er, qualified propane hot water boiler, or 
qualified oil hot water boiler, or 

(iii) an advanced main air circulating 
fan. 

(B) Performance and quality standards 

Property described under subparagraph (A) 
shall meet the performance and quality 
standards, and the certification require-
ments (if any), which— 

(i) have been prescribed by the Secretary 
by regulations (after consultation with the 
Secretary of Energy or the Administrator 
of the Environmental Protection Agency, 
as appropriate), and 

(ii) are in effect at the time of the acqui-
sition of the property, or at the time of the 
completion of the construction, recon-
struction, or erection of the property, as 
the case may be. 

(C) Requirements and standards for air con-
ditioners and heat pumps 

The standards and requirements prescribed 
by the Secretary under subparagraph (B) 
with respect to the energy efficiency ratio 
(EER) for central air conditioners and elec-
tric heat pumps— 

(i) shall require measurements to be 
based on published data which is tested by 
manufacturers at 95 degrees Fahrenheit, 
and 

(ii) may be based on the certified data of 
the Air Conditioning and Refrigeration In-
stitute that are prepared in partnership 
with the Consortium for Energy Effi-
ciency. 

(3) Energy-efficient building property 

The term ‘‘energy-efficient building prop-
erty’’ means— 

(A) an electric heat pump water heater 
which yields an energy factor of at least 2.0 
in the standard Department of Energy test 
procedure, 

(B) an electric heat pump which achieves 
the highest efficiency tier established by the 
Consortium for Energy Efficiency, as in ef-
fect on January 1, 2009.1 

(C) a central air conditioner which 
achieves the highest efficiency tier estab-
lished by the Consortium for Energy Effi-
ciency, as in effect on January 1, 2009, 

(D) a natural gas, propane, or oil water 
heater which has either an energy factor of 
at least 0.82 or a thermal efficiency of at 
least 90 percent.2 

(E) a stove which uses the burning of bio-
mass fuel to heat a dwelling unit located in 
the United States and used as a residence by 
the taxpayer, or to heat water for use in 
such a dwelling unit, and which has a ther-
mal efficiency rating of at least 75 percent, 
as measured using a lower heating value. 

(4) Qualified natural gas, propane, and oil fur-
naces and hot water boilers 

(A) Qualified natural gas furnace 

The term ‘‘qualified natural gas furnace’’ 
means any natural gas furnace which 
achieves an annual fuel utilization efficiency 
rate of not less than 95. 

(B) Qualified natural gas hot water boiler 

The term ‘‘qualified natural gas hot water 
boiler’’ means any natural gas hot water 
boiler which achieves an annual fuel utiliza-
tion efficiency rate of not less than 90. 

(C) Qualified propane furnace 

The term ‘‘qualified propane furnace’’ 
means any propane furnace which achieves 
an annual fuel utilization efficiency rate of 
not less than 95. 

(D) Qualified propane hot water boiler 

The term ‘‘qualified propane hot water 
boiler’’ means any propane hot water boiler 
which achieves an annual fuel utilization ef-
ficiency rate of not less than 90. 

(E) Qualified oil furnaces 

The term ‘‘qualified oil furnace’’ means 
any oil furnace which achieves an annual 
fuel utilization efficiency rate of not less 
than 90. 

(F) Qualified oil hot water boiler 

The term ‘‘qualified oil hot water boiler’’ 
means any oil hot water boiler which 
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3 So in original. 

achieves an annual fuel utilization efficiency 
rate of not less than 90. 

(5) Advanced main air circulating fan 

The term ‘‘advanced main air circulating 
fan’’ means a fan used in a natural gas, pro-
pane, or oil furnace and which has an annual 
electricity use of no more than 2 percent of 
the total annual energy use of the furnace (as 
determined in the standard Department of En-
ergy test procedures). 

(6) Biomass fuel 

The term ‘‘biomass fuel’’ means any plant- 
derived fuel available on a renewable or recur-
ring basis, including agricultural crops and 
trees, wood and wood waste and residues (in-
cluding wood pellets), plants (including aquat-
ic plants), grasses, residues, and fibers. 

(e) Special rules 

For purposes of this section— 

(1) Application of rules 

Rules similar to the rules under paragraphs 
(4), (5), (6), (7), and (8) of section 25D(e) shall 
apply. 

(2) Joint ownership of energy items 

(A) In general 

Any expenditure otherwise qualifying as 
an expenditure under this section shall not 
be treated as failing to so qualify merely be-
cause such expenditure was made with re-
spect to two or more dwelling units. 

(B) Limits applied separately 

In the case of any expenditure described in 
subparagraph (A), the amount of the credit 
allowable under subsection (a) shall (subject 
to paragraph (1)) be computed separately 
with respect to the amount of the expendi-
ture made for each dwelling unit. 

(f) Basis adjustments 

For purposes of this subtitle, if a credit is al-
lowed under this section for any expenditure 
with respect to any property, the increase in the 
basis of such property which would (but for this 
subsection) result from such expenditure shall 
be reduced by the amount of the credit so al-
lowed. 

(g) Termination 

This section shall not apply with respect to 
any property placed in service— 

(1) after December 31, 2007, and before Janu-
ary 1, 2009, or 

(2) after December 31, 2010..3 

(Added Pub. L. 109–58, title XIII, § 1333(a), Aug. 8, 
2005, 119 Stat. 1026; amended Pub. L. 109–135, title 
IV, § 412(b), Dec. 21, 2005, 119 Stat. 2636; Pub. L. 
110–172, § 11(a)(2), Dec. 29, 2007, 121 Stat. 2484; 
Pub. L. 110–343, div. B, title III, § 302(a)–(e), Oct. 
3, 2008, 122 Stat. 3844, 3845; Pub. L. 111–5, div. B, 
title I, §§ 1103(b)(2)(A), 1121(a)–(e), Feb. 17, 2009, 
123 Stat. 320, 322–324.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (c)(1), is the date of enactment of Pub. L. 
109–58, which was approved Aug. 8, 2005. 

The date of the enactment of the American Recovery 
and Reinvestment Tax Act of 2009, referred to in sub-
sec. (c)(2)(A), is the date of the enactment of div. B of 
Pub. L. 111–5, which was approved Feb. 17, 2009. 

AMENDMENTS 

2009—Subsecs. (a), (b). Pub. L. 111–5, § 1121(a), added 
subsecs. (a) and (b) and struck out former subsecs. (a) 
and (b) which related to credit equal to the sum of 10 
percent of the amount paid for qualified energy effi-
ciency improvements and the amount of energy prop-
erty expenditures and provided limits on credits and 
expenditures. 

Subsec. (c)(2)(A). Pub. L. 111–5, § 1121(d)(2), inserted 
‘‘and meets the prescriptive criteria for such material 
or system established by the 2009 International Energy 
Conservation Code, as such Code (including supple-
ments) is in effect on the date of the enactment of the 
American Recovery and Reinvestment Tax Act of 2009’’ 
after ‘‘such dwelling unit’’. 

Subsec. (c)(4). Pub. L. 111–5, § 1121(d)(1), added par. (4). 
Subsec. (d)(2)(A)(ii). Pub. L. 111–5, § 1121(c)(2), amend-

ed cl. (ii) generally. Prior to amendment, cl. (ii) read as 
follows: ‘‘a qualified natural gas, propane, or oil fur-
nace or hot water boiler, or’’. 

Subsec. (d)(3)(B). Pub. L. 111–5, § 1121(b)(1), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘an electric heat pump which has a 
heating seasonal performance factor (HSPF) of at least 
9, a seasonal energy efficiency ratio (SEER) of at least 
15, and an energy efficiency ratio (EER) of at least 13,’’. 

Subsec. (d)(3)(C). Pub. L. 111–5, § 1121(b)(2), substituted 
‘‘2009’’ for ‘‘2006’’. 

Subsec. (d)(3)(D). Pub. L. 111–5, § 1121(b)(3), amended 
subpar. (D) generally. Prior to amendment, subpar. (D) 
read as follows: ‘‘a natural gas, propane, or oil water 
heater which has an energy factor of at least 0.80 or a 
thermal efficiency of at least 90 percent, and’’. 

Subsec. (d)(3)(E). Pub. L. 111–5, § 1121(b)(4), inserted 
‘‘, as measured using a lower heating value’’ after ‘‘75 
percent’’. 

Subsec. (d)(4). Pub. L. 111–5, § 1121(c)(1), amended par. 
(4) generally. Prior to amendment, text read as follows: 
‘‘The term ‘qualified natural gas, propane, or oil fur-
nace or hot water boiler’ means a natural gas, propane, 
or oil furnace or hot water boiler which achieves an an-
nual fuel utilization efficiency rate of not less than 95.’’ 

Subsec. (e)(1). Pub. L. 111–5, § 1103(b)(2)(A), substituted 
‘‘and (8)’’ for ‘‘(8), and (9)’’. 

Subsec. (g)(2). Pub. L. 111–5, § 1121(e), substituted ‘‘De-
cember 31, 2010’’ for ‘‘December 31, 2009’’. 

2008—Subsec. (c)(1). Pub. L. 110–343, § 302(e)(1), in in-
troductory provisions, inserted ‘‘, or an asphalt roof 
with appropriate cooling granules,’’ before ‘‘which 
meet the Energy Star program requirements’’. 

Subsec. (c)(2)(D). Pub. L. 110–343, § 302(e)(2), inserted 
‘‘or asphalt roof’’ after ‘‘metal roof’’ and ‘‘or cooling 
granules’’ after ‘‘pigmented coatings’’. 

Subsec. (d)(2)(C). Pub. L. 110–343, § 302(d)(2), amended 
heading and text of subpar. (C) generally. Prior to 
amendment, subpar. (C) related to requirements for 
standards for central air conditioners, electric heat 
pumps, and geothermal heat pumps. 

Subsec. (d)(3)(C), (D). Pub. L. 110–343, § 302(d)(1), redes-
ignated subpars. (D) and (E) as (C) and (D), respec-
tively, and struck out former subpar. (C) which read as 
follows: ‘‘a geothermal heat pump which— 

‘‘(i) in the case of a closed loop product, has an en-
ergy efficiency ratio (EER) of at least 14.1 and a heat-
ing coefficient of performance (COP) of at least 3.3, 

‘‘(ii) in the case of an open loop product, has an en-
ergy efficiency ratio (EER) of at least 16.2 and a heat-
ing coefficient of performance (COP) of at least 3.6, 
and 

‘‘(iii) in the case of a direct expansion (DX) product, 
has an energy efficiency ratio (EER) of at least 15 and 
a heating coefficient of performance (COP) of at least 
3.5,’’. 
Subsec. (d)(3)(E). Pub. L. 110–343, § 302(d)(1), redesig-

nated subpar. (F) as (E). Former subpar. (E) redesig-
nated (D). 
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Pub. L. 110–343, § 302(c), inserted ‘‘or a thermal effi-
ciency of at least 90 percent’’ after ‘‘0.80’’. 

Subsec. (d)(3)(F). Pub. L. 110–343, § 302(d)(1), redesig-
nated subpar. (F) as (E). 

Pub. L. 110–343, § 302(b)(1), added subpar. (F). 
Subsec. (d)(6). Pub. L. 110–343, § 302(b)(2), added par. 

(6). 
Subsec. (g). Pub. L. 110–343, § 302(a), substituted 

‘‘placed in service—’’ for ‘‘placed in service after De-
cember 31, 2007’’ and added pars. (1) and (2). 

2007—Subsec. (c)(3). Pub. L. 110–172 substituted ‘‘part 
3280’’ for ‘‘section 3280’’. 

2005—Subsec. (b)(2). Pub. L. 109–135 substituted ‘‘sub-
section (c)(2)(B)’’ for ‘‘subsection (c)(3)(B)’’. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1103(c), Feb. 17, 2009, 123 
Stat. 321, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendment made by this section [amending this 
section and sections 25D and 48 to 48B of this title] 
shall apply to periods after December 31, 2008, under 
rules similar to the rules of section 48(m) of the Inter-
nal Revenue Code of 1986 (as in effect on the day before 
the date of the enactment of the Revenue Reconcili-
ation Act of 1990 [Nov. 5, 1990]). 

‘‘(2) CONFORMING AMENDMENTS.—The amendments 
made by subparagraphs (A) and (B) of subsection (b)(2) 
[amending this section and section 25D of this title] 
shall apply to taxable years beginning after December 
31, 2008.’’ 

Pub. L. 111–5, div. B, title I, § 1121(f), Feb. 17, 2009, 123 
Stat. 324, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section] shall apply to taxable years beginning after 
December 31, 2008. 

‘‘(2) EFFICIENCY STANDARDS.—The amendments made 
by paragraphs (1), (2), and (3) of subsection (b) and sub-
sections (c) and (d) shall apply to property placed in 
service after the date of the enactment of this Act 
[Feb. 17, 2009].’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title III, § 302(f), Oct. 3, 2008, 122 
Stat. 3845, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made [by] this section [amending this 
section] shall apply to expenditures made after Decem-
ber 31, 2008. 

‘‘(2) MODIFICATION OF QUALIFIED ENERGY EFFICIENCY 
IMPROVEMENTS.—The amendments made by subsection 
(e) [amending this section] shall apply to property 
placed in service after the date of the enactment of this 
Act [Oct. 3, 2008].’’ 

EFFECTIVE DATE 

Pub. L. 109–58, title XIII, § 1333(c), Aug. 8, 2005, 119 
Stat. 1030, provided that: ‘‘The amendments made by 
this section [enacting this section and amending sec-
tion 1016 of this title] shall apply to property placed in 
service after December 31, 2005.’’ 

§ 25D. Residential energy efficient property 

(a) Allowance of credit 

In the case of an individual, there shall be al-
lowed as a credit against the tax imposed by 
this chapter for the taxable year an amount 
equal to the sum of— 

(1) 30 percent of the qualified solar electric 
property expenditures made by the taxpayer 
during such year, 

(2) 30 percent of the qualified solar water 
heating property expenditures made by the 
taxpayer during such year, 

(3) 30 percent of the qualified fuel cell prop-
erty expenditures made by the taxpayer dur-
ing such year, 

(4) 30 percent of the qualified small wind en-
ergy property expenditures made by the tax-
payer during such year, and 

(5) 30 percent of the qualified geothermal 
heat pump property expenditures made by the 
taxpayer during such year. 

(b) Limitations 

(1) Maximum credit for fuel cells 

In the case of any qualified fuel cell property 
expenditure, the credit allowed under sub-
section (a) (determined without regard to sub-
section (c)) for any taxable year shall not ex-
ceed $500 with respect to each half kilowatt of 
capacity of the qualified fuel cell property (as 
defined in section 48(c)(1)) to which such ex-
penditure relates. 

(2) Certification of solar water heating prop-
erty 

No credit shall be allowed under this section 
for an item of property described in subsection 
(d)(1) unless such property is certified for per-
formance by the non-profit Solar Rating Cer-
tification Corporation or a comparable entity 
endorsed by the government of the State in 
which such property is installed. 

(c) Limitation based on amount of tax; carry-
forward of unused credit 

(1) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit allowed 
under subsection (a) for the taxable year shall 
not exceed the excess of— 

(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this subpart (other than this section) and 
section 27 for the taxable year. 

(2) Carryforward of unused credit 

(A) Rule for years in which all personal cred-
its allowed against regular and alter-
native minimum tax 

In the case of a taxable year to which sec-
tion 26(a)(2) applies, if the credit allowable 
under subsection (a) exceeds the limitation 
imposed by section 26(a)(2) for such taxable 
year reduced by the sum of the credits al-
lowable under this subpart (other than this 
section), such excess shall be carried to the 
succeeding taxable year and added to the 
credit allowable under subsection (a) for 
such succeeding taxable year. 

(B) Rule for other years 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, if the credit al-
lowable under subsection (a) exceeds the 
limitation imposed by paragraph (1) for such 
taxable year, such excess shall be carried to 
the succeeding taxable year and added to the 
credit allowable under subsection (a) for 
such succeeding taxable year. 

(d) Definitions 

For purposes of this section— 

(1) Qualified solar water heating property ex-
penditure 

The term ‘‘qualified solar water heating 
property expenditure’’ means an expenditure 
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for property to heat water for use in a dwell-
ing unit located in the United States and used 
as a residence by the taxpayer if at least half 
of the energy used by such property for such 
purpose is derived from the sun. 

(2) Qualified solar electric property expendi-
ture 

The term ‘‘qualified solar electric property 
expenditure’’ means an expenditure for prop-
erty which uses solar energy to generate elec-
tricity for use in a dwelling unit located in the 
United States and used as a residence by the 
taxpayer. 

(3) Qualified fuel cell property expenditure 

The term ‘‘qualified fuel cell property ex-
penditure’’ means an expenditure for qualified 
fuel cell property (as defined in section 
48(c)(1)) installed on or in connection with a 
dwelling unit located in the United States and 
used as a principal residence (within the 
meaning of section 121) by the taxpayer. 

(4) Qualified small wind energy property ex-
penditure 

The term ‘‘qualified small wind energy prop-
erty expenditure’’ means an expenditure for 
property which uses a wind turbine to gen-
erate electricity for use in connection with a 
dwelling unit located in the United States and 
used as a residence by the taxpayer. 

(5) Qualified geothermal heat pump property 
expenditure 

(A) In general 

The term ‘‘qualified geothermal heat pump 
property expenditure’’ means an expenditure 
for qualified geothermal heat pump property 
installed on or in connection with a dwelling 
unit located in the United States and used as 
a residence by the taxpayer. 

(B) Qualified geothermal heat pump property 

The term ‘‘qualified geothermal heat pump 
property’’ means any equipment which— 

(i) uses the ground or ground water as a 
thermal energy source to heat the dwell-
ing unit referred to in subparagraph (A) or 
as a thermal energy sink to cool such 
dwelling unit, and 

(ii) meets the requirements of the En-
ergy Star program which are in effect at 
the time that the expenditure for such 
equipment is made. 

(e) Special rules 

For purposes of this section— 

(1) Labor costs 

Expenditures for labor costs properly alloca-
ble to the onsite preparation, assembly, or 
original installation of the property described 
in subsection (d) and for piping or wiring to 
interconnect such property to the dwelling 
unit shall be taken into account for purposes 
of this section. 

(2) Solar panels 

No expenditure relating to a solar panel or 
other property installed as a roof (or portion 
thereof) shall fail to be treated as property de-
scribed in paragraph (1) or (2) of subsection (d) 

solely because it constitutes a structural com-
ponent of the structure on which it is in-
stalled. 

(3) Swimming pools, etc., used as storage me-
dium 

Expenditures which are properly allocable to 
a swimming pool, hot tub, or any other energy 
storage medium which has a function other 
than the function of such storage shall not be 
taken into account for purposes of this sec-
tion. 

(4) Fuel cell expenditure limitations in case of 
joint occupancy 

In the case of any dwelling unit with respect 
to which qualified fuel cell property expendi-
tures are made and which is jointly occupied 
and used during any calendar year as a resi-
dence by two or more individuals, the follow-
ing rules shall apply: 

(A) Maximum expenditures for fuel cells 

The maximum amount of such expendi-
tures which may be taken into account 
under subsection (a) by all such individuals 
with respect to such dwelling unit during 
such calendar year shall be $1,667 in the case 
of each half kilowatt of capacity of qualified 
fuel cell property (as defined in section 
48(c)(1)) with respect to which such expendi-
tures relate. 

(B) Allocation of expenditures 

The expenditures allocated to any individ-
ual for the taxable year in which such cal-
endar year ends shall be an amount equal to 
the lesser of— 

(i) the amount of expenditures made by 
such individual with respect to such dwell-
ing during such calendar year, or 

(ii) the maximum amount of such ex-
penditures set forth in subparagraph (A) 
multiplied by a fraction— 

(I) the numerator of which is the 
amount of such expenditures with re-
spect to such dwelling made by such in-
dividual during such calendar year, and 

(II) the denominator of which is the 
total expenditures made by all such indi-
viduals with respect to such dwelling 
during such calendar year. 

(5) Tenant-stockholder in cooperative housing 
corporation 

In the case of an individual who is a tenant- 
stockholder (as defined in section 216) in a co-
operative housing corporation (as defined in 
such section), such individual shall be treated 
as having made his tenant-stockholder’s pro-
portionate share (as defined in section 
216(b)(3)) of any expenditures of such corpora-
tion. 

(6) Condominiums 

(A) In general 

In the case of an individual who is a mem-
ber of a condominium management associa-
tion with respect to a condominium which 
the individual owns, such individual shall be 
treated as having made the individual’s pro-
portionate share of any expenditures of such 
association. 
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(B) Condominium management association 

For purposes of this paragraph, the term 
‘‘condominium management association’’ 
means an organization which meets the re-
quirements of paragraph (1) of section 528(c) 
(other than subparagraph (E) thereof) with 
respect to a condominium project substan-
tially all of the units of which are used as 
residences. 

(7) Allocation in certain cases 

If less than 80 percent of the use of an item 
is for nonbusiness purposes, only that portion 
of the expenditures for such item which is 
properly allocable to use for nonbusiness pur-
poses shall be taken into account. 

(8) When expenditure made; amount of expend-
iture 

(A) In general 

Except as provided in subparagraph (B), an 
expenditure with respect to an item shall be 
treated as made when the original installa-
tion of the item is completed. 

(B) Expenditures part of building construc-
tion 

In the case of an expenditure in connection 
with the construction or reconstruction of a 
structure, such expenditure shall be treated 
as made when the original use of the con-
structed or reconstructed structure by the 
taxpayer begins. 

(f) Basis adjustments 

For purposes of this subtitle, if a credit is al-
lowed under this section for any expenditure 
with respect to any property, the increase in the 
basis of such property which would (but for this 
subsection) result from such expenditure shall 
be reduced by the amount of the credit so al-
lowed. 

(g) Termination 

The credit allowed under this section shall not 
apply to property placed in service after Decem-
ber 31, 2016. 

(Added Pub. L. 109–58, title XIII, § 1335(a), Aug. 8, 
2005, 119 Stat. 1033; amended Pub. L. 109–135, title 
IV, § 402(i)(1), (2), (3)(E), Dec. 21, 2005, 119 Stat. 
2612, 2614; Pub. L. 109–432, div. A, title II, § 206, 
Dec. 20, 2006, 120 Stat. 2945; Pub. L. 110–343, div. 
B, title I, § 106(a)–(c)(3)(A), (c)(4)–(e)(1), Oct. 3, 
2008, 122 Stat. 3814–3816; Pub. L. 111–5, div. B, 
title I, §§ 1103(b)(2)(B), 1122(a), Feb. 17, 2009, 123 
Stat. 320, 324.) 

AMENDMENT OF SECTION 

For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 

Termination Dates of 2005 Amendment note 

below. 

AMENDMENTS 

2009—Subsec. (b)(1). Pub. L. 111–5, § 1122(a)(1), amend-
ed par. (1) generally. Prior to amendment, par. (1) re-
lated to maximum credit with respect to qualified solar 
water heating property expenditures, qualified fuel cell 
property, qualified small wind energy property expendi-
tures, and qualified geothermal heat pump property ex-
penditures. 

Subsec. (e)(4). Pub. L. 111–5, § 1122(a)(2)(A), added par. 
heading and introductory provisions and struck out 

former heading and introductory provisions. Former in-
troductory provisions read as follows: ‘‘In the case of 
any dwelling unit which is jointly occupied and used 
during any calendar year as a residence by two or more 
individuals the following rules shall apply:’’. 

Subsec. (e)(4)(A). Pub. L. 111–5, § 1122(a)(2)(A), added 
subpar. (A) and struck out former subpar. (A) which re-
lated to maximum amount of expenditures allowed for 
credit in jointly occupied dwelling units with respect 
to qualified solar water heating property expenditures, 
qualified fuel cell property, qualified small wind energy 
property expenditures, and qualified geothermal heat 
pump property expenditures. 

Subsec. (e)(4)(C). Pub. L. 111–5, § 1122(a)(2)(B), struck 
out subpar. (C) which read as follows: ‘‘Subparagraphs 
(A) and (B) shall be applied separately with respect to 
expenditures described in paragraphs (1), (2), and (3) of 
subsection (d).’’ 

Subsec. (e)(9). Pub. L. 111–5, § 1103(b)(2)(B), struck out 
par. (9). Text read as follows: ‘‘For purposes of deter-
mining the amount of expenditures made by any indi-
vidual with respect to any dwelling unit, there shall 
not be taken into account expenditures which are made 
from subsidized energy financing (as defined in section 
48(a)(4)(C)).’’ 

2008—Subsec. (a)(4). Pub. L. 110–343, § 106(c)(1), added 
par. (4). 

Subsec. (a)(5). Pub. L. 110–343, § 106(d)(1), added par. 
(5). 

Subsec. (b)(1). Pub. L. 110–343, § 106(b)(1), amended par. 
(1) as amended by Pub. L. 110–343, § 106(c)(2) and (d)(2), 
by redesignating subpars. (B) to (E) as (A) to (D), re-
spectively, and striking out former subpar. (A) which 
read as follows: ‘‘$2,000 with respect to any qualified 
solar electric property expenditures,’’. 

Subsec. (b)(1)(D). Pub. L. 110–343, § 106(c)(2), added sub-
par. (D). 

Subsec. (b)(1)(E). Pub. L. 110–343, § 106(d)(2), added sub-
par. (E). 

Subsec. (c). Pub. L. 110–343, § 106(e)(1), amended head-
ing and text of subsec. (c) generally. Prior to amend-
ment, subsec. (c) related to carryforward of unused 
credit. 

Subsec. (d)(4). Pub. L. 110–343, § 106(c)(3)(A), added par. 
(4). 

Subsec. (d)(5). Pub. L. 110–343, § 106(d)(3), added par. 
(5). 

Subsec. (e)(4)(A). Pub. L. 110–343, § 106(b)(2), amended 
subpar. (A) as amended by Pub. L. 110–343, § 106(c)(4) and 
(d)(4), by redesignating cls. (ii) to (v) as (i) to (iv), re-
spectively, and striking out former cl. (i) which read as 
follows: ‘‘$6,667 in the case of any qualified solar elec-
tric property expenditures,’’. 

Subsec. (e)(4)(A)(iv). Pub. L. 110–343, § 106(c)(4), added 
cl. (iv). 

Subsec. (e)(4)(A)(v). Pub. L. 110–343, § 106(d)(4), added 
cl. (v). 

Subsec. (g). Pub. L. 110–343, § 106(a), substituted ‘‘De-
cember 31, 2016’’ for ‘‘December 31, 2008’’. 

2006—Subsecs. (a)(1), (b)(1)(A). Pub. L. 109–432, 
§ 206(b)(1), substituted ‘‘solar electric property expendi-
tures’’ for ‘‘photovoltaic property expenditures’’. 

Subsec. (d)(2). Pub. L. 109–432, § 206(b)(2), substituted 
‘‘solar electric property expenditure’’ for ‘‘photovoltaic 
property expenditure’’ in heading and text. 

Subsec. (e)(4)(A)(i). Pub. L. 109–432, § 206(b)(1), sub-
stituted ‘‘solar electric property expenditures’’ for 
‘‘photovoltaic property expenditures’’. 

Subsec. (g). Pub. L. 109–432, § 206(a), substituted ‘‘2008’’ 
for ‘‘2007’’. 

2005—Subsec. (b)(1). Pub. L. 109–135, § 402(i)(1), inserted 
‘‘(determined without regard to subsection (c))’’ after 
‘‘subsection (a)’’ in introductory provisions. 

Subsec. (c). Pub. L. 109–135, § 402(i)(3)(E), (H), tempo-
rarily reenacted heading without change and amended 
text generally. Prior to amendment, text read as fol-
lows: ‘‘If the credit allowable under subsection (a) ex-
ceeds the limitation imposed by section 26(a) for such 
taxable year reduced by the sum of the credits allow-
able under this subpart (other than this section), such 
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excess shall be carried to the succeeding taxable year 
and added to the credit allowable under subsection (a) 
for such succeeding taxable year.’’ See Effective and 
Termination Dates of 2005 Amendment note below. 

Subsec. (e)(4)(A), (B). Pub. L. 109–135, § 402(i)(2), 
amended subpars. (A) and (B) generally. Prior to 
amendment, subpars. (A) and (B) read as follows: 

‘‘(A) The amount of the credit allowable, under sub-
section (a) by reason of expenditures (as the case may 
be) made during such calendar year by any of such indi-
viduals with respect to such dwelling unit shall be de-
termined by treating all of such individuals as 1 tax-
payer whose taxable year is such calendar year. 

‘‘(B) There shall be allowable, with respect to such 
expenditures to each of such individuals, a credit under 
subsection (a) for the taxable year in which such cal-
endar year ends in an amount which bears the same 
ratio to the amount determined under subparagraph 
(A) as the amount of such expenditures made by such 
individual during such calendar year bears to the ag-
gregate of such expenditures made by all of such indi-
viduals during such calendar year.’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by section 1103(b)(2)(B) of Pub. L. 111–5 
applicable to taxable years beginning after Dec. 31, 
2008, see section 1103(c)(2) of Pub. L. 111–5, set out as a 
note under section 25C of this title. 

Pub. L. 111–5, div. B, title I, § 1122(b), Feb. 17, 2009, 123 
Stat. 324, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2008.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–343 applicable to taxable 
years beginning after Dec. 31, 2007, except that amend-
ment by section 106(b) of Pub. L. 110–343 applicable to 
taxable years beginning after Dec. 31, 2008, see section 
106(f)(1), (2) of Pub. L. 110–343, set out as an Effective 
and Termination Dates of 2008 Amendment note under 
section 23 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENT 

Amendment by section 402(i)(3)(E) of Pub. L. 109–135 
subject to title IX of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, § 901, in 
the same manner as the provisions of such Act to which 
such amendment relates, see section 402(i)(3)(H) of Pub. 
L. 109–135, set out as a note under section 23 of this 
title. 

Amendments by Pub. L. 109–135 effective as if in-
cluded in the provisions of the Energy Policy Act of 
2005, Pub. L. 109–58, to which they relate, except that 
amendment by section 402(i)(3)(E) of Pub. L. 109–135 is 
applicable to taxable years beginning after Dec. 31, 
2005, see section 402(m) of Pub. L. 109–135, set out as a 
note under section 23 of this title. 

EFFECTIVE DATE 

Section applicable to property placed in service after 
Dec. 31, 2005, in taxable years ending after such date, 
see section 1335(c) of Pub. L. 109–58, set out as an Effec-
tive and Termination Dates of 2005 Amendments note 
under section 23 of this title. 

§ 26. Limitation based on tax liability; definition 
of tax liability 

(a) Limitation based on amount of tax 

(1) In general 

The aggregate amount of credits allowed by 
this subpart (other than sections 23, 24, 25A(i), 
25B, 25D, 30, 30B, and 30D) for the taxable year 
shall not exceed the excess (if any) of— 

(A) the taxpayer’s regular tax liability for 
the taxable year, over 

(B) the tentative minimum tax for the tax-
able year (determined without regard to the 
alternative minimum tax foreign tax credit). 

For purposes of subparagraph (B), the tax-
payer’s tentative minimum tax for any tax-
able year beginning during 1999 shall be treat-
ed as being zero. 

(2) Special rule for taxable years 2000 through 
2009 

For purposes of any taxable year beginning 
during 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 
2008, or 2009, the aggregate amount of credits 
allowed by this subpart for the taxable year 
shall not exceed the sum of— 

(A) the taxpayer’s regular tax liability for 
the taxable year reduced by the foreign tax 
credit allowable under section 27(a), and 

(B) the tax imposed by section 55(a) for the 
taxable year. 

(b) Regular tax liability 

For purposes of this part— 

(1) In general 

The term ‘‘regular tax liability’’ means the 
tax imposed by this chapter for the taxable 
year. 

(2) Exception for certain taxes 

For purposes of paragraph (1), any tax im-
posed by any of the following provisions shall 
not be treated as tax imposed by this chapter: 

(A) section 55 (relating to minimum tax), 
(B) section 59A (relating to environmental 

tax), 
(C) subsection (m)(5)(B), (q), (t), or (v) of 

section 72 (relating to additional taxes on 
certain distributions), 

(D) section 143(m) (relating to recapture of 
proration of Federal subsidy from use of 
mortgage bonds and mortgage credit certifi-
cates), 

(E) section 530(d)(4) (relating to additional 
tax on certain distributions from Coverdell 
education savings accounts), 

(F) section 531 (relating to accumulated 
earnings tax), 

(G) section 541 (relating to personal hold-
ing company tax), 

(H) section 1351(d)(1) (relating to recover-
ies of foreign expropriation losses), 

(I) section 1374 (relating to tax on certain 
built-in gains of S corporations), 

(J) section 1375 (relating to tax imposed 
when passive investment income of corpora-
tion having subchapter C earnings and prof-
its exceeds 25 percent of gross receipts), 

(K) subparagraph (A) of section 7518(g)(6) 
(relating to nonqualified withdrawals from 
capital construction funds taxed at highest 
marginal rate), 

(L) sections 871(a) and 881 (relating to cer-
tain income of nonresident aliens and for-
eign corporations), 

(M) section 860E(e) (relating to taxes with 
respect to certain residual interests), 

(N) section 884 (relating to branch profits 
tax), 

(O) sections 453(l)(3) and 453A(c) (relating 
to interest on certain deferred tax liabil-
ities), 
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1 See References in Text note below. 

(P) section 860K 1 (relating to treatment of 
transfers of high-yield interests to disquali-
fied holders), 

(Q) section 220(f)(4) (relating to additional 
tax on Archer MSA distributions not used 
for qualified medical expenses), 

(R) section 138(c)(2) (relating to penalty for 
distributions from Medicare Advantage MSA 
not used for qualified medical expenses if 
minimum balance not maintained), 

(S) sections 106(e)(3)(A)(ii), 
223(b)(8)(B)(i)(II), and 408(d)(9)(D)(i)(II) (re-
lating to certain failures to maintain high 
deductible health plan coverage), 

(T) section 170(o)(3)(B) (relating to recap-
ture of certain deductions for fractional 
gifts), 

(U) section 223(f)(4) (relating to additional 
tax on health savings account distributions 
not used for qualified medical expenses), 

(V) subsections (a)(1)(B)(i) and (b)(4)(A) of 
section 409A (relating to interest and addi-
tional tax with respect to certain deferred 
compensation), 

(W) section 36(f) (relating to recapture of 
homebuyer credit), and 

(X) section 457A(c)(1)(B) (relating to deter-
minability of amounts of compensation). 

(c) Tentative minimum tax 

For purposes of this part, the term ‘‘tentative 
minimum tax’’ means the amount determined 
under section 55(b)(1). 

(Added § 25, renumbered § 26, Pub. L. 98–369, div. 
A, title IV, § 472, title VI, § 612(a), July 18, 1984, 
98 Stat. 827, 905; amended Pub. L. 99–499, title V, 
§ 516(b)(1)(A), Oct. 17, 1986, 100 Stat. 1770; Pub. L. 
99–514, title II, § 261(c), title VI, § 632(c)(1), title 
VII, § 701(c)(1), Oct. 22, 1986, 100 Stat. 2214, 2277, 
2340; Pub. L. 100–647, title I, §§ 1006(t)(16)(C), 
1007(g)(1), 1011A(c)(10), 1012(q)(8), title IV, 
§ 4005(g)(4), title V, § 5012(b)(2), Nov. 10, 1988, 102 
Stat. 3425, 3434, 3476, 3524, 3650, 3662; Pub. L. 
101–239, title VII, §§ 7811(c)(1), (2), 7821(a)(4)(A), 
Dec. 19, 1989, 103 Stat. 2406, 2407, 2424; Pub. L. 
104–188, title I, § 1621(b)(1), Aug. 20, 1996, 110 Stat. 
1866; Pub. L. 105–34, title II, § 213(e)(1), title XVI, 
§ 1602(a)(1), Aug. 5, 1997, 111 Stat. 817, 1093; Pub. 
L. 105–277, div. J, title II, § 2001(a), Oct. 21, 1998, 
112 Stat. 2681–901; Pub. L. 106–170, title V, § 501(a), 
Dec. 17, 1999, 113 Stat. 1918; Pub. L. 106–554, 
§ 1(a)(7) [title II, § 202(a)(1)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–628; Pub. L. 107–16, title II, 
§§ 201(b)(2)(D), 202(f)(2)(C), title VI, § 618(b)(2)(C), 
June 7, 2001, 115 Stat. 46, 49, 108; Pub. L. 107–22, 
§ 1(b)(2)(A), July 26, 2001, 115 Stat. 197; Pub. L. 
107–147, title IV, §§ 415(a), 417(23)(B), title VI, 
§ 601(a), Mar. 9, 2002, 116 Stat. 54, 57, 59; Pub. L. 
108–311, title III, § 312(a), title IV, §§ 401(a)(1), 
408(a)(5)(A), Oct. 4, 2004, 118 Stat. 1181, 1183, 1191; 
Pub. L. 109–135, title IV, §§ 403(hh)(1), 412(c), Dec. 
21, 2005, 119 Stat. 2631, 2636; Pub. L. 109–222, title 
III, § 302(a), May 17, 2006, 120 Stat. 353; Pub. L. 
110–166, § 3(a), Dec. 26, 2007, 121 Stat. 2461; Pub. L. 
110–172, § 11(a)(3), Dec. 29, 2007, 121 Stat. 2484; 
Pub. L. 110–289, div. C, title I, § 3011(b)(1), July 30, 
2008, 122 Stat. 2891; Pub. L. 110–343, div. B, title 
I, § 106(e)(2)(D), title II, § 205(d)(1)(D), div. C, title 
I, § 101(a), title VIII, § 801(b), Oct. 3, 2008, 122 Stat. 

3817, 3839, 3863, 3931; Pub. L. 111–5, div. B, title I, 
§§ 1004(b)(3), 1011(a), 1142(b)(1)(D), 1144(b)(1)(D), 
Feb. 17, 2009, 123 Stat. 314, 319, 330, 332.) 

AMENDMENT OF SECTION 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendments note below. 

REFERENCES IN TEXT 

Section 860K, referred to in subsec. (b)(2)(P), was re-
pealed by Pub. L. 108–357, title VIII, § 835(a), Oct. 22, 
2004, 118 Stat. 1593. 

AMENDMENTS 

2009—Subsec. (a)(1). Pub. L. 111–5, § 1144(b)(1)(D), in-
serted ‘‘30B,’’ after ‘‘30,’’ in introductory provisions. 

Pub. L. 111–5, § 1142(b)(1)(D), inserted ‘‘30,’’ after 
‘‘25D,’’ in introductory provisions. 

Pub. L. 111–5, § 1004(b)(3), inserted ‘‘25A(i),’’ after ‘‘24,’’ 
in introductory provisions. 

Subsec. (a)(2). Pub. L. 111–5, § 1011(a), substituted 
‘‘2009’’ for ‘‘2008’’ in heading and ‘‘2008, or 2009’’ for ‘‘or 
2008’’ in introductory provisions. 

2008—Subsec. (a)(1). Pub. L. 110–343, § 205(d)(1)(D), sub-
stituted ‘‘25D, and 30D’’ for ‘‘and 25D’’ in introductory 
provisions. 

Pub. L. 110–343, § 106(e)(2)(D), substituted ‘‘25B, and 
25D’’ for ‘‘and 25B’’ in introductory provisions. 

Subsec. (a)(2). Pub. L. 110–343, § 101(a), substituted 
‘‘2008’’ for ‘‘2007’’ in heading and ‘‘2007, or 2008’’ for ‘‘or 
2007’’ in introductory provisions. 

Subsec. (b)(2)(W). Pub. L. 110–289 added subpar. (W). 
Subsec. (b)(2)(X). Pub. L. 110–343, § 801(b), added sub-

par. (X). 
2007—Subsec. (a)(2). Pub. L. 110–166 substituted ‘‘2007’’ 

for ‘‘2006’’ in heading and ‘‘2006, or 2007’’ for ‘‘or 2006’’ 
in introductory provisions. 

Subsec. (b)(2)(S) to (V). Pub. L. 110–172 added subpars. 
(S) and (T) and redesignated former subpars. (S) and (T) 
as (U) and (V), respectively. 

2006—Subsec. (a)(2). Pub. L. 109–222 substituted ‘‘2006’’ 
for ‘‘2005’’ in heading and ‘‘2005, or 2006’’ for ‘‘or 2005’’ 
in introductory provisions. 

2005—Subsec. (b)(2)(E). Pub. L. 109–135, § 412(c), sub-
stituted ‘‘section 530(d)(4)’’ for ‘‘section 530(d)(3)’’. 

Subsec. (b)(2)(T). Pub. L. 109–135, § 403(hh)(1), added 
subpar. (T). 

2004—Subsec. (a)(2). Pub. L. 108–311, § 312(a), sub-
stituted ‘‘rule for taxable years 2000 through 2005’’ for 
‘‘rule for 2000, 2001, 2002, and 2003’’ in heading and ‘‘2003, 
2004, or 2005’’ for ‘‘or 2003’’ in text. 

Subsec. (b)(2)(R). Pub. L. 108–311, § 408(a)(5)(A), sub-
stituted ‘‘Medicare Advantage MSA’’ for 
‘‘Medicare+Choice MSA’’. 

Subsec. (b)(2)(S). Pub. L. 108–311, § 401(a)(1), added sub-
par. (S). 

2002—Subsec. (a)(1). Pub. L. 107–147, § 417(23)(B), 
amended directory language of Pub. L. 107–16, 
§ 618(b)(2)(C). See 2001 Amendment note below. 

Subsec. (a)(2). Pub. L. 107–147, § 601(a), substituted 
‘‘rule for 2000, 2001, 2002, and 2003’’ for ‘‘rule for 2000 and 
2001’’ in heading and ‘‘during 2000, 2001, 2002, or 2003,’’ 
for ‘‘during 2000 or 2001,’’ in introductory provisions. 

Subsec. (b)(2)(P), (Q). Pub. L. 107–147, § 415(a), which 
directed striking ‘‘and’’ at end of subpar. (P) and sub-
stituting ‘‘, and’’ for the period at the end of subpar. 
(Q), was executed to subpars. (P) and (Q) as redesig-
nated by Pub. L. 105–34, § 213(e)(1), to reflect the prob-
able intent of Congress. See 1997 Amendment notes 
below. 

Subsec. (b)(2)(R). Pub. L. 107–147, § 415(a), added sub-
par. (R). 

2001—Subsec. (a)(1). Pub. L. 107–16, § 618(b)(2)(C), as 
amended by Pub. L. 107–147, § 417(23)(B), substituted 
‘‘, 24, and 25B’’ for ‘‘and 24’’ in introductory provisions. 

Pub. L. 107–16, §§ 202(f)(2)(C), 901, temporarily sub-
stituted ‘‘sections 23 and 24’’ for ‘‘section 24’’ in intro-
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ductory provisions. See Effective and Termination 
Dates of 2001 Amendments note below. 

Pub. L. 107–16, §§ 201(b)(2)(D), 901, temporarily inserted 
‘‘(other than section 24)’’ after ‘‘this subpart’’ in intro-
ductory provisions. See Effective and Termination 
Dates of 2001 Amendments note below. 

Subsec. (b)(2)(E). Pub. L. 107–22 substituted ‘‘Cover-
dell education savings’’ for ‘‘education individual re-
tirement’’. 

2000—Subsec. (b)(2)(Q). Pub. L. 106–554 substituted 
‘‘Archer MSA’’ for ‘‘medical savings account’’. 

1999—Subsec. (a). Pub. L. 106–170 reenacted subsec. 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The aggre-
gate amount of credits allowed by this subpart for the 
taxable year shall not exceed the excess (if any) of— 

‘‘(1) the taxpayer’s regular tax liability for the tax-
able year, over 

‘‘(2) the tentative minimum tax for the taxable 
year (determined without regard to the alternative 
minimum tax foreign tax credit). 

For purposes of paragraph (2), the taxpayer’s tentative 
minimum tax for any taxable year beginning during 
1998 shall be treated as being zero.’’ 

1998—Subsec. (a). Pub. L. 105–277 inserted concluding 
provisions. 

1997—Subsec. (b)(2)(E) to (O). Pub. L. 105–34, § 213(e)(1), 
added subpar. (E) and redesignated former subpars. (E) 
to (N) as (F) to (O), respectively. Former subpar. (O) re-
designated (P). 

Subsec. (b)(2)(P). Pub. L. 105–34, § 213(e)(1), redesig-
nated subpar. (P) as (Q). 

Pub. L. 105–34, § 1602(a)(1), added subpar. (P). 
Subsec. (b)(2)(Q). Pub. L. 105–34, § 213(e)(1), redesig-

nated subpar. (P) as (Q). 
1996—Subsec. (b)(2)(O). Pub. L. 104–188 added subpar. 

(O). 
1989—Subsec. (b)(2)(C), (D). Pub. L. 101–239, § 7811(c)(1), 

amended subpars. (C) and (D) generally. Prior to 
amendment, subpars. (C) and (D) read as follows: 

‘‘(C) subsection (m)(5)(B) (q), or (v) of section 72 (re-
lating to additional tax on certain distributions), 

‘‘(D) section 72(t) (relating to 10-percent additional 
tax on early distributions from qualified retirement 
plans),’’. 

Subsec. (b)(2)(K). Pub. L. 101–239, § 7811(c)(2), added 
subpar. (K) and struck out former subpar. (K) which 
was identical. 

Subsec. (b)(2)(L), (M). Pub. L. 101–239, § 7811(c)(2), 
added subpars. (L) and (M) and struck out former sub-
pars. (L) and (M) which read as follows: 

‘‘(L) section 860E(e) (relating to taxes with respect to 
certain residual interests), and 

‘‘(L) section 884 (relating to branch profits tax), and 
‘‘(M) section 143(m) (relating to recapture of portion 

of federal subsidy from use of mortgage bonds and 
mortgage credit certificates).’’ 

Subsec. (b)(2)(N). Pub. L. 101–239, § 7821(a)(4)(A), which 
directed amendment of subsec. (b)(2) of this section ‘‘as 
amended by section 11811’’ by adding subpar. (N), was 
executed as if it directed amendment of subsec. (b)(2) of 
this section ‘‘as amended by section 7811’’, to reflect 
the probable intent of Congress and the renumbering of 
section 11811 of H.R. 3299 as section 7811 prior to the en-
actment of H.R. 3299 into law as Pub. L. 101–239. 

1988—Subsec. (b)(2)(C). Pub. L. 100–647, 
§ 1011A(c)(10)(A), struck out ‘‘, (o)(2),’’ after ‘‘subsection 
(m)(5)(B)’’. 

Pub. L. 100–647, § 5012(b)(2), substituted ‘‘(q), or (v)’’ 
for ‘‘or (q)’’. 

Subsec. (b)(2)(D). Pub. L. 100–647, § 1011A(c)(10)(B), 
substituted ‘‘72(t) (relating to 10-percent additional tax 
on early distributions from qualified retirement 
plans)’’ for ‘‘408(f) (relating to additional tax on income 
from certain retirement accounts)’’. 

Subsec. (b)(2)(K). Pub. L. 100–647, § 1007(g)(1), sub-
stituted ‘‘corporations).’’ for ‘‘corporations,’’. 

Subsec. (b)(2)(L). Pub. L. 100–647, § 1012(q)(8), added 
subpar. (L) relating to branch profits tax. 

Pub. L. 100–647, § 1006(t)(16)(C), added subpar. (L) re-
lating to taxes with respect to certain residual inter-
ests. 

Subsec. (b)(2)(M). Pub. L. 100–647, § 4005(g)(4), added 
subpar. (M). 

1986—Subsec. (a). Pub. L. 99–514, § 701(c)(1)(A), amend-
ed subsec. (a) generally. Prior to amendment, subsec. 
(a) read as follows: ‘‘The aggregate amount of credits 
allowed by this subpart for the taxable year shall not 
exceed the taxpayer’s tax liability for such taxable 
year.’’ 

Subsec. (b). Pub. L. 99–514, § 701(c)(1)(B)(i), (v), sub-
stituted ‘‘Regular tax liability’’ for ‘‘Tax liability’’ in 
heading and ‘‘this part’’ for ‘‘this section’’ in introduc-
tory provisions. 

Subsec. (b)(1). Pub. L. 99–514, § 701(c)(1)(B)(ii), sub-
stituted ‘‘regular tax liability’’ for ‘‘tax liability’’. 

Subsec. (b)(2). Pub. L. 99–499 added subpar. (B) and re-
designated former subpars. (B) to (J) as (C) to (K), re-
spectively. 

Pub. L. 99–514, § 701(c)(1)(B)(iii), substituted ‘‘section 
55 (relating to minimum tax)’’ for ‘‘section 56 (relating 
to corporate minimum tax)’’ in subpar. (A). 

Pub. L. 99–514, § 632(c)(1), substituted ‘‘certain built-in 
gains’’ for ‘‘certain capital gains’’ in subpar. (G). 

Pub. L. 99–514, § 261(c), added subpar. (I). 
Pub. L. 99–514, § 701(c)(1)(B)(iv), added subpar. (J). 
Subsec. (c). Pub. L. 99–514, § 701(c)(1)(C), amended sub-

sec. (c) generally, substituting provisions relating to 
tentative minimum tax for provisions referring to sec-
tion 55(c) of this title for similar rule for alternative 
minimum tax for taxpayers other than corporations. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by section 1004(b)(3) of Pub. L. 111–5 ap-
plicable to taxable years beginning after Dec. 31, 2008, 
see section 1004(d) of Pub. L. 111–5, set out as an Effec-
tive and Termination Dates of 2009 Amendment note 
under section 24 of this title. 

Pub. L. 111–5, div. B, title I, § 1011(b), Feb. 17, 2009, 123 
Stat. 319, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2008.’’ 

Amendment by section 1142(b)(1)(D) of Pub. L. 111–5 
applicable to vehicles acquired after Feb. 17, 2009, see 
section 1142(c) of Pub. L. 111–5, set out as an Effective 
and Termination Dates of 2009 Amendment note under 
section 24 of this title. 

Amendment by section 1144(b)(1)(D) of Pub. L. 111–5 
applicable to taxable years beginning after Dec. 31, 
2008, see section 1144(c) of Pub. L. 111–5, set out as an 
Effective and Termination Dates of 2009 Amendment 
note under section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by section 106(e)(2)(D) of Pub. L. 110–343 
applicable to taxable years beginning after Dec. 31, 
2007, see section 106(f)(1) of div. B of Pub. L. 110–343, set 
out as an Effective and Termination Dates of 2008 
Amendment note under section 23 of this title. 

Amendment by section 205(d)(1)(D) of Pub. L. 110–343 
applicable to taxable years beginning after Dec. 31, 
2008, see section 205(e) of div. B of Pub. L. 110–343, set 
out as an Effective and Termination Dates of 2008 
Amendment note under section 24 of this title. 

Pub. L. 110–343, div. C, title I, § 101(b), Oct. 3, 2008, 122 
Stat. 3863, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2007.’’ 

Amendment by section 801(b) of Pub. L. 110–343 appli-
cable to amounts deferred which are attributable to 
services performed after Dec. 31, 2008, with certain ex-
ceptions, see section 801(d) of div. C of Pub. L. 110–343, 
set out as an Effective Date note under section 457A of 
this title. 

Pub. L. 110–289, div. C, title I, § 3011(c), July 30, 2008, 
122 Stat. 2891, provided that: ‘‘The amendments made 
by this section [enacting section 36 of this title, amend-
ing this section and section 6211 of this title and sec-
tion 1324 of Title 31, Money and Finance, and renumber-
ing former section 36 of this title as section 37 of this 
title] shall apply to residences purchased on or after 
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April 9, 2008, in taxable years ending on or after such 
date.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–166, § 3(b), Dec. 26, 2007, 121 Stat. 2461, pro-
vided that: ‘‘The amendments made by this section 
[amending this section] shall apply to taxable years be-
ginning after December 31, 2006.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–222, title III, § 302(b), May 17, 2006, 120 
Stat. 353, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2005.’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–135, title IV, § 403(nn), Dec. 21, 2005, 119 
Stat. 2632, provided that: ‘‘The amendments made by 
this section [see Tables for classification] shall take ef-
fect as if included in the provisions of the American 
Jobs Creation Act of 2004 [Pub. L. 108–357] to which 
they relate.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–311, title III, § 312(c), Oct. 4, 2004, 118 Stat. 
1181, provided that: ‘‘The amendments made by this 
section [amending this section and section 904 of this 
title] shall apply to taxable years beginning after De-
cember 31, 2003.’’ 

Pub. L. 108–311, title IV, § 401(b), Oct. 4, 2004, 118 Stat. 
1183, provided that: ‘‘The amendments made by sub-
section (a) [amending this section and section 35 of this 
title] shall take effect as if included in section 1201 of 
the Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003 [Pub. L. 108–173].’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 415(b), Mar. 9, 2002, 116 Stat. 
54, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall take effect as if in-
cluded in section 4006 of the Balanced Budget Act of 
1997 [Pub. L. 105–33].’’ 

Pub. L. 107–147, title VI, § 601(c), Mar. 9, 2002, 116 Stat. 
59, provided that: ‘‘The amendments made by this sec-
tion [amending this section and section 904 of this title] 
shall apply to taxable years beginning after December 
31, 2001.’’ 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENTS 

Amendment by Pub. L. 107–16 inapplicable to taxable 
years beginning during 2004 or 2005, see section 312(b)(2) 
of Pub. L. 108–311, set out as a note under section 23 of 
this title. 

Amendment by Pub. L. 107–16 inapplicable to taxable 
years beginning during 2002 and 2003, see section 
601(b)(2) of Pub. L. 107–147, set out as a note under sec-
tion 23 of this title. 

Pub. L. 107–22, § 1(c), July 26, 2001, 115 Stat. 197, pro-
vided that: ‘‘The amendments made by this section 
[amending this section and sections 72, 135, 529, 530, 
4973, 4975, and 6693 of this title] shall take effect on the 
date of the enactment of this Act [July 26, 2001].’’ 

Amendment by section 201(b)(2)(D) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 201(e)(2) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by section 202(f)(2)(C) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 202(g)(1) of Pub. L. 107–16, set out as a 
note under section 23 of this title. 

Amendment by section 618(b)(2)(C) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 618(d) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by sections 201(b)(2)(D) and 202(f)(2)(C) of 
Pub. L. 107–16 inapplicable to taxable, plan, or limita-
tion years beginning after Dec. 31, 2010, and the Inter-

nal Revenue Code of 1986 to be applied and administered 
to such years as if such amendment had never been en-
acted, see section 901 of Pub. L. 107–16, set out as a note 
under section 1 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–170 applicable to taxable 
years beginning after Dec. 31, 1998, see section 501(c) of 
Pub. L. 106–170, set out as a note under section 24 of 
this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–277 applicable to taxable 
years beginning after Dec. 31, 1997, see section 2001(c) of 
Pub. L. 105–277, set out as a note under section 24 of 
this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 213(f) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [enacting section 530 
of this title and amending this section and sections 135, 
4973, 4975, and 6693 of this title] shall apply to taxable 
years beginning after December 31, 1997.’’ 

Section 1602(i) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 162, 220, 264, 877, 2107, 2501, 4975, 6050Q, 
6652, 6693, 6724, and 7702B of this title, renumbering sec-
tion 6039F of this title as section 6039G of this title, and 
amending provisions set out as a note under section 264 
of this title] shall take effect as if included in the pro-
visions of the Health Insurance Portability and Ac-
countability Act of 1996 [Pub. L. 104–191] to which such 
amendments relate.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1621(d) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [enacting sections 
860H to 860L of this title and amending this section and 
sections 56, 382, 582, 856, 860G, 1202, and 7701 of this title] 
shall take effect on September 1, 1997.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7811(c)(1), (2) of Pub. L. 101–239 
effective, except as otherwise provided, as if included in 
the provision of the Technical and Miscellaneous Reve-
nue Act of 1988, Pub. L. 100–647, to which such amend-
ment relates, see section 7817 of Pub. L. 101–239, set out 
as a note under section 1 of this title. 

Section 7823 of Pub. L. 101–239 provided that: ‘‘Except 
as otherwise provided in this part [part II (§§ 7821–7823) 
of subtitle H of title VII of Pub. L. 101–239, amending 
this section and sections 453A, 842, 1503, 6427, 6655, 6863, 
7519, 7611, 9502, 9503, and 9508 of this title and enacting 
provisions set out as notes under sections 56 and 7519 of 
this title], any amendment made by this part shall 
take effect as if included in the provision of the 1987 
Act [Pub. L. 100–203, title X] to which such amendment 
relates.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1006(t)(16)(C) of Pub. L. 100–647 
applicable, with certain exceptions, to transfers after 
Mar. 31, 1988, and to excess inclusions for periods after 
Mar. 31, 1988, see section 1006(t)(16)(D)(ii)–(iv) of Pub. L. 
100–647, set out as a note under section 860E of this 
title. 

Amendment by sections 1007(g)(1), 1011A(c)(10), and 
1012(q)(8) of Pub. L. 100–647 effective, except as other-
wise provided, as if included in the provision of the Tax 
Reform Act of 1986, Pub. L. 99–514, to which such 
amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

Amendment by section 4005(g)(4) of Pub. L. 100–647 ap-
plicable, with certain exceptions, to financing provided, 
and mortgage credit certificates issued, after Dec. 31, 
1990, see section 4005(h)(3) of Pub. L. 100–647, set out as 
a note under section 143 of this title. 

Amendment by section 5012(b)(2) of Pub. L. 100–647 ap-
plicable to contracts entered into on or after June 21, 
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1988, with special rule where death benefit increases by 
more than $150,000, certain other material changes 
taken into account, and certain exchanges permitted, 
see section 5012(e) of Pub. L. 100–647, set out as an Effec-
tive Date note under section 7702A of this title. 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 261(c) of Pub. L. 99–514 appli-
cable to taxable years beginning after Dec. 31, 1986, see 
section 261(g) of Pub. L. 99–514, set out as an Effective 
Date note under section 7518 of this title. 

Amendment by section 632(c)(1) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
but only in cases where the return for the taxable year 
is filed pursuant to an S election made after Dec. 31, 
1986, see section 633(b) of Pub. L. 99–514, as amended, set 
out as an Effective Date note under section 336 of this 
title. 

Amendment by section 632(c)(1) of Pub. L. 99–514 not 
applicable in the case of certain transactions, see sec-
tion 54(d)(3)(D) of Pub. L. 98–369, as amended, set out as 
an Effective Date of 1984 Amendment note under sec-
tion 311 of this title. 

Amendment by section 701(c)(1) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
701(f) of Pub. L. 99–514, set out as an Effective Date note 
under section 55 of this title. 

Section 516(c) of Pub. L. 99–499 provided that: ‘‘The 
amendments made by this section [enacting section 59A 
of this title and amending this section and sections 164, 
275, 936, 1561, 6154, 6425, and 6655 of this title] shall apply 
to taxable years beginning after December 31, 1986.’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1983, and to carrybacks from such years, see 
section 475(a) of Pub. L. 98–369, set out as an Effective 
Date of 1984 Amendment note under section 21 of this 
title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUBLIC 
LAW 99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(c)(1) of 
Pub. L. 99–514 notwithstanding any treaty obligation of 
the United States in effect on Oct. 22, 1986, with provi-
sion that for such purposes any amendment by title I 
of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

TREATMENT OF TAX IMPOSED UNDER FORMER SECTION 
409(c) 

Section 491(f)(5) of Pub. L. 98–369, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘For purposes of section 26(b) of the Internal Revenue 
Code of 1986 [formerly I.R.C. 1954] (as amended by this 
Act), any tax imposed by section 409(c) of such Code (as 
in effect before its repeal by this section) shall be 
treated as a tax imposed by section 408(f) of such 
Code.’’ 

SUBPART B—OTHER CREDITS 

Sec. 

27. Taxes of foreign countries and possessions of 
the United States; possession tax credit. 

[28, 29. Renumbered.] 
30. Certain plug-in electric vehicles. 
30A. Puerto Rico economic activity credit. 
30B. Alternative motor vehicle credit. 
30C. Alternative fuel vehicle refueling property 

credit. 
30D. New qualified plug-in electric drive motor ve-

hicles. 

AMENDMENTS 

2009—Pub. L. 111–5, div. B, title I, § 1142(b)(8), Feb. 17, 
2009, 123 Stat. 331, substituted ‘‘Certain plug-in electric 

vehicles’’ for ‘‘Credit for qualified electric vehicles’’ in 
item 30. 

2008—Pub. L. 110–343, div. B, title II, § 205(d)(4), Oct. 3, 
2008, 122 Stat. 3839, added item 30D. 

2005—Pub. L. 109–135, title IV, § 412(e), Dec. 21, 2005, 119 
Stat. 2637, substituted ‘‘Alternative fuel vehicle refuel-
ing property credit’’ for ‘‘Clean-fuel vehicle refueling 
property credit’’ in item 30C. 

Pub. L. 109–58, title XIII, §§ 1322(a)(3)(K), 1341(b)(5), 
1342(b)(5), Aug. 8, 2005, 119 Stat. 1012, 1049, 1051, struck 
out item 29 ‘‘Credit for producing fuel from a non-
conventional source’’ and added items 30B and 30C. 

1997—Pub. L. 105–34, title XVI, § 1601(f)(1)(B), Aug. 5, 
1997, 111 Stat. 1090, substituted ‘‘Puerto Rico’’ for 
‘‘Puerto Rican’’ in item 30A. 

1996—Pub. L. 104–188, title I, §§ 1205(a)(3)(A), 
1601(b)(2)(E), (F)(i), Aug. 20, 1996, 110 Stat. 1775, 1833, 
substituted ‘‘Other Credits’’ for ‘‘Foreign Tax Credits, 
Etc.’’ in subpart heading, struck out item 28 ‘‘Clinical 
testing expenses for certain drugs for rare diseases or 
conditions’’, and added item 30A. 

1992—Pub. L. 102–486, title XIX, § 1913(b)(2)(A), Oct. 24, 
1992, 106 Stat. 3020, added item 30. 

1986—Pub. L. 99–514, title II, § 231(d)(3)(J), Oct. 22, 1986, 
100 Stat. 2180, struck out item 30 ‘‘Credit for increasing 
research activities’’. 

1984—Pub. L. 98–369, div. A, title IV, § 471(b), July 18, 
1984, 98 Stat. 826, added subpart B heading and analysis 
of sections for subpart B consisting of items 27 (for-
merly 33), 28 (formerly 44H), 29 (formerly 44D), and 30 
(formerly 44F). Former subpart B was redesignated E. 

§ 27. Taxes of foreign countries and possessions 
of the United States; possession tax credit 

(a) Foreign tax credit 

The amount of taxes imposed by foreign coun-
tries and possessions of the United States shall 
be allowed as a credit against the tax imposed 
by this chapter to the extent provided in section 
901. 

(b) Section 936 credit 

In the case of a domestic corporation, the 
amount provided by section 936 (relating to 
Puerto Rico and possession tax credit) shall be 
allowed as a credit against the tax imposed by 
this chapter. 

(Aug. 16, 1954, ch. 736, 68A Stat. 13, § 33; Pub. L. 
94–455, title X, § 1051(a), Oct. 4, 1976, 90 Stat. 1643; 
renumbered § 27, Pub. L. 98–369, div. A, title IV, 
§ 471(c), July 18, 1984, 98 Stat. 826.) 

AMENDMENTS 

1984—Pub. L. 98–369, § 471(c), renumbered section 33 of 
this title as this section. 

1976—Pub. L. 94–455 designated existing provisions as 
subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1051(i) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) Except as provided by paragraph (2), the amend-
ments made by this section [enacting section 936 of this 
title and amending sections 33 [now 27], 48, 116, 243, 246, 
861, 901, 904, 931, 1504, and 6091 of this title] shall apply 
to taxable years beginning after December 31, 1975, ex-
cept that ‘qualified possession source investment in-
come’ as defined in section 936(d)(2) of the Internal Rev-
enue Code of 1986 [formerly I.R.C. 1954] shall include in-
come from any source outside the United States if the 
taxpayer establishes to the satisfaction of the Sec-
retary of the Treasury or his delegate that the income 
from such sources was earned before October 1, 1976. 

‘‘(2) The amendment made by subsection (d)(2) 
[amending section 901 of this title] shall not apply to 
any tax imposed by a possession of the United States 
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with respect to the complete liquidation occurring be-
fore January 1, 1979, of a corporation to the extent that 
such tax is attributable to earnings and profits accu-
mulated by such corporation during periods ending be-
fore January 1, 1976.’’ 

[§ 28. Renumbered § 45C] 

[§ 29. Renumbered § 45K] 

§ 30. Certain plug-in electric vehicles 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
an amount equal to 10 percent of the cost of any 
qualified plug-in electric vehicle placed in serv-
ice by the taxpayer during the taxable year. 

(b) Per vehicle dollar limitation 

The amount of the credit allowed under sub-
section (a) with respect to any vehicle shall not 
exceed $2,500. 

(c) Application with other credits 

(1) Business credit treated as part of general 
business credit 

So much of the credit which would be al-
lowed under subsection (a) for any taxable 
year (determined without regard to this sub-
section) that is attributable to property of a 
character subject to an allowance for deprecia-
tion shall be treated as a credit listed in sec-
tion 38(b) for such taxable year (and not al-
lowed under subsection (a)). 

(2) Personal credit 

(A) In general 

For purposes of this title, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall be treated as a credit allow-
able under subpart A for such taxable year. 

(B) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall not exceed the excess of— 

(i) the sum of the regular tax liability 
(as defined in section 26(b)) plus the tax 
imposed by section 55, over 

(ii) the sum of the credits allowable 
under subpart A (other than this section 
and sections 23, 25D, and 30D) and section 
27 for the taxable year. 

(d) Qualified plug-in electric vehicle 

For purposes of this section— 

(1) In general 

The term ‘‘qualified plug-in electric vehicle’’ 
means a specified vehicle— 

(A) the original use of which commences 
with the taxpayer, 

(B) which is acquired for use or lease by 
the taxpayer and not for resale, 

(C) which is made by a manufacturer, 
(D) which is manufactured primarily for 

use on public streets, roads, and highways, 
(E) which has a gross vehicle weight rating 

of less than 14,000 pounds, and 
(F) which is propelled to a significant ex-

tent by an electric motor which draws elec-
tricity from a battery which— 

(i) has a capacity of not less than 4 kilo-
watt hours (2.5 kilowatt hours in the case 
of a vehicle with 2 or 3 wheels), and 

(ii) is capable of being recharged from an 
external source of electricity. 

(2) Specified vehicle 

The term ‘‘specified vehicle’’ means any ve-
hicle which— 

(A) is a low speed vehicle within the mean-
ing of section 571.3 of title 49, Code of Fed-
eral Regulations (as in effect on the date of 
the enactment of the American Recovery 
and Reinvestment Tax Act of 2009), or 

(B) has 2 or 3 wheels. 

(3) Manufacturer 

The term ‘‘manufacturer’’ has the meaning 
given such term in regulations prescribed by 
the Administrator of the Environmental Pro-
tection Agency for purposes of the administra-
tion of title II of the Clean Air Act (42 U.S.C. 
7521 et seq.). 

(4) Battery capacity 

The term ‘‘capacity’’ means, with respect to 
any battery, the quantity of electricity which 
the battery is capable of storing, expressed in 
kilowatt hours, as measured from a 100 per-
cent state of charge to a 0 percent state of 
charge. 

(e) Special rules 

(1) Basis reduction 

For purposes of this subtitle, the basis of 
any property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit so allowed. 

(2) No double benefit 

The amount of any deduction or other credit 
allowable under this chapter for a new quali-
fied plug-in electric drive motor vehicle shall 
be reduced by the amount of credit allowable 
under subsection (a) for such vehicle. 

(3) Property used by tax-exempt entity 

In the case of a vehicle the use of which is 
described in paragraph (3) or (4) of section 
50(b) and which is not subject to a lease, the 
person who sold such vehicle to the person or 
entity using such vehicle shall be treated as 
the taxpayer that placed such vehicle in serv-
ice, but only if such person clearly discloses to 
such person or entity in a document the 
amount of any credit allowable under sub-
section (a) with respect to such vehicle (deter-
mined without regard to subsection (c)). 

(4) Property used outside United States not 
qualified 

No credit shall be allowable under sub-
section (a) with respect to any property re-
ferred to in section 50(b)(1). 

(5) Recapture 

The Secretary shall, by regulations, provide 
for recapturing the benefit of any credit allow-
able under subsection (a) with respect to any 
property which ceases to be property eligible 
for such credit. 

(6) Election not to take credit 

No credit shall be allowed under subsection 
(a) for any vehicle if the taxpayer elects to not 
have this section apply to such vehicle. 



Page 99 TITLE 26—INTERNAL REVENUE CODE § 30A 

(f) Termination 

This section shall not apply to any vehicle ac-
quired after December 31, 2011. 

(Added Pub. L. 102–486, title XIX, § 1913(b)(1), 
Oct. 24, 1992, 106 Stat. 3019; amended Pub. L. 
104–188, title I, §§ 1205(d)(4), 1704(j)(4)(A), Aug. 20, 
1996, 110 Stat. 1776, 1881; Pub. L. 107–147, title VI, 
§ 602(a), Mar. 9, 2002, 116 Stat. 59; Pub. L. 108–311, 
title III, § 318(a), Oct. 4, 2004, 118 Stat. 1182; Pub. 
L. 109–58, title XIII, § 1322(a)(3)(A), Aug. 8, 2005, 
119 Stat. 1011; Pub. L. 111–5, div. B, title I, 
§ 1142(a), Feb. 17, 2009, 123 Stat. 328.) 

REFERENCES IN TEXT 

The date of the enactment of the American Recovery 
and Reinvestment Tax Act of 2009, referred to in sub-
sec. (d)(2)(A), is the date of the enactment of div. B of 
Pub. L. 111–5, which was approved Feb. 17, 2009. 

The Clean Air Act, referred to in subsec. (d)(3), is act 
July 14, 1955, ch. 360, 69 Stat. 322. Title II of the Act, 
known as the National Emission Standards Act, is clas-
sified generally to subchapter II (§ 7521 et seq.) of chap-
ter 85 of Title 42, The Public Health and Welfare. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 7401 of Title 42 
and Tables. 

PRIOR PROVISIONS 

A prior section 30 was renumbered section 41 of this 
title. 

AMENDMENTS 

2009—Pub. L. 111–5 amended section generally. Prior 
to amendment, section provided for credit of 10 percent 
of the cost of any qualified electric vehicle, subject to 
a $4,000 per vehicle limitation, a 75 percent reduction 
for any vehicle placed in service after Dec. 31, 2005, and 
a Dec. 31, 2006, termination date. 

2005—Subsec. (b)(3)(A). Pub. L. 109–58 substituted 
‘‘section 27’’ for ‘‘sections 27 and 29’’ in introductory 
provisions. 

2004—Subsec. (b)(2). Pub. L. 108–311 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: ‘‘In the case of any 
qualified electric vehicle placed in service after Decem-
ber 31, 2003, the credit otherwise allowable under sub-
section (a) (determined after the application of para-
graph (1)) shall be reduced by— 

‘‘(A) 25 percent in the case of property placed in 
service in calendar year 2004, 

‘‘(B) 50 percent in the case of property placed in 
service in calendar year 2005, and 

‘‘(C) 75 percent in the case of property placed in 
service in calendar year 2006.’’ 
2002—Subsec. (b)(2). Pub. L. 107–147, § 602(a)(1)(A), sub-

stituted ‘‘December 31, 2003,’’ for ‘‘December 31, 2001,’’ 
in introductory provisions. 

Subsec. (b)(2)(A). Pub. L. 107–147, § 602(a)(1)(B), sub-
stituted ‘‘2004’’ for ‘‘2002’’. 

Subsec. (b)(2)(B). Pub. L. 107–147, § 602(a)(1)(B), sub-
stituted ‘‘2005’’ for ‘‘2003’’. 

Subsec. (b)(2)(C). Pub. L. 107–147, § 602(a)(1)(B), sub-
stituted ‘‘2006’’ for ‘‘2004’’. 

Subsec. (e). Pub. L. 107–147, § 602(a)(2), substituted 
‘‘December 31, 2006’’ for ‘‘December 31, 2004’’. 

1996—Subsec. (b)(3)(A). Pub. L. 104–188, § 1205(d)(4), 
substituted ‘‘sections 27 and 29’’ for ‘‘sections 27, 28, and 
29’’. 

Subsec. (d)(1). Pub. L. 104–188, § 1704(j)(4)(A)(i), in-
serted ‘‘(determined without regard to subsection 
(b)(3))’’ before period at end. 

Subsec. (d)(4). Pub. L. 104–188, § 1704(j)(4)(A)(ii), added 
par. (4). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to vehicles 
acquired after Feb. 17, 2009, see section 1142(c) of Pub. 

L. 111–5, set out as an Effective and Termination Dates 
of 2009 Amendment note under section 24 of this title. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–58 applicable to credits de-
termined under the Internal Revenue Code of 1986 for 
taxable years ending after Dec. 31, 2005, see section 
1322(c)(1) of Pub. L. 109–58, set out as a note under sec-
tion 45K of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–311, title III, § 318(b), Oct. 4, 2004, 118 Stat. 
1182, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to property 
placed in service after December 31, 2003.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title VI, § 602(c), Mar. 9, 2002, 116 Stat. 
59, provided that: ‘‘The amendments made by this sec-
tion [amending this section, section 280F of this title, 
and provisions set out as a note under section 280F of 
this title] shall apply to property placed in service 
after December 31, 2001.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1205(d)(4) of Pub. L. 104–188 ap-
plicable to amounts paid or incurred in taxable years 
ending after June 30, 1996, see section 1205(e) of Pub. L. 
104–188, set out as a note under section 45K of this title. 

EFFECTIVE DATE 

Section 1913(c) of Pub. L. 102–486 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and 179A of this title and amending sections 53, 55, 
62, and 1016 of this title] shall apply to property placed 
in service after June 30, 1993.’’ 

TRANSITIONAL RULE 

Pub. L. 111–5, div. B, title I, § 1142(d), Feb. 17, 2009, 123 
Stat. 331, provided that: ‘‘In the case of a vehicle ac-
quired after the date of the enactment of this Act [Feb. 
17, 2009] and before January 1, 2010, no credit shall be 
allowed under section 30 of the Internal Revenue Code 
of 1986, as added by this section, if credit is allowable 
under section 30D of such Code with respect to such ve-
hicle.’’ 

§ 30A. Puerto Rico economic activity credit 

(a) Allowance of credit 

(1) In general 

Except as otherwise provided in this section, 
if the conditions of both paragraph (1) and 
paragraph (2) of subsection (b) are satisfied 
with respect to a qualified domestic corpora-
tion, there shall be allowed as a credit against 
the tax imposed by this chapter an amount 
equal to the portion of the tax which is attrib-
utable to the taxable income, from sources 
without the United States, from— 

(A) the active conduct of a trade or busi-
ness within Puerto Rico, or 

(B) the sale or exchange of substantially 
all of the assets used by the taxpayer in the 
active conduct of such trade or business. 

In the case of any taxable year beginning after 
December 31, 2001, the aggregate amount of 
taxable income taken into account under the 
preceding sentence (and in applying subsection 
(d)) shall not exceed the adjusted base period 
income of such corporation, as determined in 
the same manner as under section 936(j). 

(2) Qualified domestic corporation 

For purposes of paragraph (1), the term 
‘‘qualified domestic corporation’’ means a do-
mestic corporation— 
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(A) which is an existing credit claimant 
with respect to Puerto Rico, and 

(B) with respect to which section 
936(a)(4)(B) does not apply for the taxable 
year. 

(3) Separate application 

For purposes of determining— 
(A) whether a taxpayer is an existing cred-

it claimant with respect to Puerto Rico, and 
(B) the amount of the credit allowed under 

this section, 

this section (and so much of section 936 as re-
lates to this section) shall be applied sepa-
rately with respect to Puerto Rico. 

(b) Conditions which must be satisfied 

The conditions referred to in subsection (a) 
are— 

(1) 3-year period 

If 80 percent or more of the gross income of 
the qualified domestic corporation for the 3- 
year period immediately preceding the close of 
the taxable year (or for such part of such pe-
riod immediately preceding the close of such 
taxable year as may be applicable) was derived 
from sources within a possession (determined 
without regard to section 904(f)). 

(2) Trade or business 

If 75 percent or more of the gross income of 
the qualified domestic corporation for such pe-
riod or such part thereof was derived from the 
active conduct of a trade or business within a 
possession. 

(c) Credit not allowed against certain taxes 

The credit provided by subsection (a) shall not 
be allowed against the tax imposed by— 

(1) section 59A (relating to environmental 
tax), 

(2) section 531 (relating to the tax on accu-
mulated earnings), 

(3) section 541 (relating to personal holding 
company tax), or 

(4) section 1351 (relating to recoveries of for-
eign expropriation losses). 

(d) Limitations on credit for active business in-
come 

The amount of the credit determined under 
subsection (a) for any taxable year shall not ex-
ceed the sum of the following amounts: 

(1) 60 percent of the sum of— 
(A) the aggregate amount of the qualified 

domestic corporation’s qualified possession 
wages for such taxable year, plus 

(B) the allocable employee fringe benefit 
expenses of the qualified domestic corpora-
tion for such taxable year. 

(2) The sum of— 
(A) 15 percent of the depreciation allow-

ances for the taxable year with respect to 
short-life qualified tangible property, 

(B) 40 percent of the depreciation allow-
ances for the taxable year with respect to 
medium-life qualified tangible property, and 

(C) 65 percent of the depreciation allow-
ances for the taxable year with respect to 
long-life qualified tangible property. 

(3) If the qualified domestic corporation does 
not have an election to use the method de-

scribed in section 936(h)(5)(C)(ii) (relating to 
profit split) in effect for the taxable year, the 
amount of the qualified possession income 
taxes for the taxable year allocable to non-
sheltered income. 

(e) Administrative provisions 

For purposes of this title— 
(1) the provisions of section 936 (including 

any applicable election thereunder) shall 
apply in the same manner as if the credit 
under this section were a credit under section 
936(a)(1)(A) for a domestic corporation to 
which section 936(a)(4)(A) applies, 

(2) the credit under this section shall be 
treated in the same manner as the credit 
under section 936, and 

(3) a corporation to which this section ap-
plies shall be treated in the same manner as if 
it were a corporation electing the application 
of section 936. 

(f) Denial of double benefit 

Any wages or other expenses taken into ac-
count in determining the credit under this sec-
tion may not be taken into account in determin-
ing the credit under section 41. 

(g) Definitions 

For purposes of this section, any term used in 
this section which is also used in section 936 
shall have the same meaning given such term by 
section 936. 

(h) Application of section 

This section shall apply to taxable years be-
ginning after December 31, 1995, and before Jan-
uary 1, 2006. 

(Added Pub. L. 104–188, title I, § 1601(b)(1), Aug. 
20, 1996, 110 Stat. 1830; amended Pub. L. 105–34, 
title XVI, § 1601(f)(1)(A), Aug. 5, 1997, 111 Stat. 
1090; Pub. L. 106–554, § 1(a)(7) [title III, § 311(a)(2)], 
Dec. 21, 2000, 114 Stat. 2763, 2763A–640.) 

AMENDMENTS 

2000—Subsecs. (f) to (h). Pub. L. 106–554 added subsec. 
(f) and redesignated former subsecs. (f) and (g) as (g) 
and (h), respectively. 

1997—Pub. L. 105–34 substituted ‘‘Puerto Rico’’ for 
‘‘Puerto Rican’’ in section catchline. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(7) [title III, § 311(d)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–640, provided that: ‘‘Sub-
section (c) [not classified to the Code] and the amend-
ments made by this section [amending this section and 
sections 280C and 857 of this title] shall take effect as 
if included in the provisions of the Ticket to Work and 
Work Incentives Improvement Act of 1999 [Pub. L. 
106–170, see Tables for classification] to which they re-
late.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 effective as if included 
in the provisions of the Small Business Job Protection 
Act of 1996, Pub. L. 104–188, to which it relates, see sec-
tion 1601(j) of Pub. L. 105–34, set out as a note under 
section 23 of this title. 

EFFECTIVE DATE 

Section 1601(c) of Pub. L. 104–188 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting this 
section and amending sections 55, 56, 59, and 936 of this 
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title] shall apply to taxable years beginning after De-
cember 31, 1995. 

‘‘(2) SPECIAL RULE FOR QUALIFIED POSSESSION SOURCE 
INVESTMENT INCOME.—The amendments made by this 
section shall not apply to qualified possession source 
investment income received or accrued before July 1, 
1996, without regard to the taxable year in which re-
ceived or accrued. 

‘‘(3) SPECIAL TRANSITION RULE FOR PAYMENT OF ESTI-
MATED TAX INSTALLMENT.—In determining the amount 
of any installment due under section 6655 of the Inter-
nal Revenue Code of 1986 after the date of the enact-
ment of this Act [Aug. 20, 1996] and before October 1, 
1996, only 1⁄2 of any increase in tax (for the taxable year 
for which such installment is made) by reason of the 
amendments made by subsections (a) and (b) [enacting 
this section and amending sections 55, 56, 59, and 936 of 
this title] shall be taken into account. Any reduction 
in such installment by reason of the preceding sentence 
shall be recaptured by increasing the next required in-
stallment for such year by the amount of such reduc-
tion.’’ 

AMERICAN SAMOA ECONOMIC DEVELOPMENT CREDIT 

Pub. L. 109–432, div. A, title I, § 119, Dec. 20, 2006, 120 
Stat. 2942, as amended by Pub. L. 110–343, div. C, title 
III, § 309(a), Oct. 3, 2008, 122 Stat. 3869, provided that: 

‘‘(a) IN GENERAL.—For purposes of section 30A of the 
Internal Revenue Code of 1986, a domestic corporation 
shall be treated as a qualified domestic corporation to 
which such section applies if such corporation— 

‘‘(1) is an existing credit claimant with respect to 
American Samoa, and 

‘‘(2) elected the application of section 936 of the In-
ternal Revenue Code of 1986 for its last taxable year 
beginning before January 1, 2006. 
‘‘(b) SPECIAL RULES FOR APPLICATION OF SECTION.— 

The following rules shall apply in applying section 30A 
of the Internal Revenue Code of 1986 for purposes of this 
section: 

‘‘(1) AMOUNT OF CREDIT.—Notwithstanding section 
30A(a)(1) of such Code, the amount of the credit deter-
mined under section 30A(a)(1) of such Code for any 
taxable year shall be the amount determined under 
section 30A(d) of such Code, except that section 
30A(d) shall be applied without regard to paragraph 
(3) thereof. 

‘‘(2) SEPARATE APPLICATION.—In applying section 
30A(a)(3) of such Code in the case of a corporation 
treated as a qualified domestic corporation by reason 
of this section, section 30A of such Code (and so much 
of section 936 of such Code as relates to such section 
30A) shall be applied separately with respect to Amer-
ican Samoa. 

‘‘(3) FOREIGN TAX CREDIT ALLOWED.—Notwithstand-
ing section 30A(e) of such Code, the provisions of sec-
tion 936(c) of such Code shall not apply with respect 
to the credit allowed by reason of this section. 
‘‘(c) DEFINITIONS.—For purposes of this section, any 

term which is used in this section which is also used in 
section 30A or 936 of such Code shall have the same 
meaning given such term by such section 30A or 936. 

‘‘(d) APPLICATION OF SECTION.—Notwithstanding sec-
tion 30A(h) or section 936(j) of such Code, this section 
(and so much of section 30A and section 936 of such 
Code as relates to this section) shall apply to the first 
4 taxable years of a corporation to which subsection (a) 
applies which begin after December 31, 2005, and before 
January 1, 2010.’’ 

[Pub. L. 110–343, div. C, title III, § 309(b), Oct. 3, 2008, 
122 Stat. 3869, provided that: ‘‘The amendments made 
by this section [amending section 119 of Pub. L. 109–432, 
set out above] shall apply to taxable years beginning 
after December 31, 2007.’’] 

§ 30B. Alternative motor vehicle credit 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
an amount equal to the sum of— 

(1) the new qualified fuel cell motor vehicle 
credit determined under subsection (b), 

(2) the new advanced lean burn technology 
motor vehicle credit determined under sub-
section (c), 

(3) the new qualified hybrid motor vehicle 
credit determined under subsection (d), 

(4) the new qualified alternative fuel motor 
vehicle credit determined under subsection (e), 
and 

(5) the plug-in conversion credit determined 
under subsection (i). 

(b) New qualified fuel cell motor vehicle credit 

(1) In general 

For purposes of subsection (a), the new 
qualified fuel cell motor vehicle credit deter-
mined under this subsection with respect to a 
new qualified fuel cell motor vehicle placed in 
service by the taxpayer during the taxable 
year is— 

(A) $8,000 ($4,000 in the case of a vehicle 
placed in service after December 31, 2009), if 
such vehicle has a gross vehicle weight rat-
ing of not more than 8,500 pounds, 

(B) $10,000, if such vehicle has a gross vehi-
cle weight rating of more than 8,500 pounds 
but not more than 14,000 pounds, 

(C) $20,000, if such vehicle has a gross vehi-
cle weight rating of more than 14,000 pounds 
but not more than 26,000 pounds, and 

(D) $40,000, if such vehicle has a gross vehi-
cle weight rating of more than 26,000 pounds. 

(2) Increase for fuel efficiency 

(A) In general 

The amount determined under paragraph 
(1)(A) with respect to a new qualified fuel 
cell motor vehicle which is a passenger auto-
mobile or light truck shall be increased by— 

(i) $1,000, if such vehicle achieves at least 
150 percent but less than 175 percent of the 
2002 model year city fuel economy, 

(ii) $1,500, if such vehicle achieves at 
least 175 percent but less than 200 percent 
of the 2002 model year city fuel economy, 

(iii) $2,000, if such vehicle achieves at 
least 200 percent but less than 225 percent 
of the 2002 model year city fuel economy, 

(iv) $2,500, if such vehicle achieves at 
least 225 percent but less than 250 percent 
of the 2002 model year city fuel economy, 

(v) $3,000, if such vehicle achieves at 
least 250 percent but less than 275 percent 
of the 2002 model year city fuel economy, 

(vi) $3,500, if such vehicle achieves at 
least 275 percent but less than 300 percent 
of the 2002 model year city fuel economy, 
and 

(vii) $4,000, if such vehicle achieves at 
least 300 percent of the 2002 model year 
city fuel economy. 

(B) 2002 model year city fuel economy 

For purposes of subparagraph (A), the 2002 
model year city fuel economy with respect 
to a vehicle shall be determined in accord-
ance with the following tables: 

(i) In the case of a passenger automobile: 

The 2002 

model year 
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city 
If vehicle inertia weight class is: fuel economy 

is: 
1,500 or 1,750 lbs .......................................... 45.2 mpg

2,000 lbs ...................................................... 39.6 mpg

2,250 lbs ...................................................... 35.2 mpg

2,500 lbs ...................................................... 31.7 mpg

2,750 lbs ...................................................... 28.8 mpg

3,000 lbs ...................................................... 26.4 mpg

3,500 lbs ...................................................... 22.6 mpg

4,000 lbs ...................................................... 19.8 mpg

4,500 lbs ...................................................... 17.6 mpg

5,000 lbs ...................................................... 15.9 mpg

5,500 lbs ...................................................... 14.4 mpg

6,000 lbs ...................................................... 13.2 mpg

6,500 lbs ...................................................... 12.2 mpg

7,000 to 8,500 lbs .......................................... 11.3 mpg.

(ii) In the case of a light truck: 

The 2002 
model year 

city 
If vehicle inertia weight class is: fuel economy 

is: 
1,500 or 1,750 lbs .......................................... 39.4 mpg

2,000 lbs ...................................................... 35.2 mpg

2,250 lbs ...................................................... 31.8 mpg

2,500 lbs ...................................................... 29.0 mpg

2,750 lbs ...................................................... 26.8 mpg

3,000 lbs ...................................................... 24.9 mpg

3,500 lbs ...................................................... 21.8 mpg

4,000 lbs ...................................................... 19.4 mpg

4,500 lbs ...................................................... 17.6 mpg

5,000 lbs ...................................................... 16.1 mpg

5,500 lbs ...................................................... 14.8 mpg

6,000 lbs ...................................................... 13.7 mpg

6,500 lbs ...................................................... 12.8 mpg

7,000 to 8,500 lbs .......................................... 12.1 mpg.

(C) Vehicle inertia weight class 

For purposes of subparagraph (B), the term 
‘‘vehicle inertia weight class’’ has the same 
meaning as when defined in regulations pre-
scribed by the Administrator of the Environ-
mental Protection Agency for purposes of 
the administration of title II of the Clean 
Air Act (42 U.S.C. 7521 et seq.). 

(3) New qualified fuel cell motor vehicle 

For purposes of this subsection, the term 
‘‘new qualified fuel cell motor vehicle’’ means 
a motor vehicle— 

(A) which is propelled by power derived 
from 1 or more cells which convert chemical 
energy directly into electricity by combin-
ing oxygen with hydrogen fuel which is 
stored on board the vehicle in any form and 
may or may not require reformation prior to 
use, 

(B) which, in the case of a passenger auto-
mobile or light truck, has received on or 
after the date of the enactment of this sec-
tion a certificate that such vehicle meets or 
exceeds the Bin 5 Tier II emission level es-
tablished in regulations prescribed by the 
Administrator of the Environmental Protec-
tion Agency under section 202(i) of the Clean 
Air Act for that make and model year vehi-
cle, 

(C) the original use of which commences 
with the taxpayer, 

(D) which is acquired for use or lease by 
the taxpayer and not for resale, and 

(E) which is made by a manufacturer. 

(c) New advanced lean burn technology motor 
vehicle credit 

(1) In general 

For purposes of subsection (a), the new ad-
vanced lean burn technology motor vehicle 
credit determined under this subsection for 
the taxable year is the credit amount deter-
mined under paragraph (2) with respect to a 
new advanced lean burn technology motor ve-
hicle placed in service by the taxpayer during 
the taxable year. 

(2) Credit amount 

(A) Fuel economy 

(i) In general 

The credit amount determined under 
this paragraph shall be determined in ac-
cordance with the following table: 

In the case of a vehicle which achieves
a fuel economy (expressed as a
percentage of the 2002 model year
city fuel economy) of— 

The credit 
amount is— 

At least 125 percent but less than 150 
percent ............................................. $400

At least 150 percent but less than 175 
percent ............................................. $800

At least 175 percent but less than 200 
percent ............................................. $1,200

At least 200 percent but less than 225 
percent ............................................. $1,600

At least 225 percent but less than 250 
percent ............................................. $2,000

At least 250 percent ............................. $2,400.

(ii) 2002 model year city fuel economy 

For purposes of clause (i), the 2002 model 
year city fuel economy with respect to a 
vehicle shall be determined on a gasoline 
gallon equivalent basis as determined by 
the Administrator of the Environmental 
Protection Agency using the tables pro-
vided in subsection (b)(2)(B) with respect 
to such vehicle. 

(B) Conservation credit 

The amount determined under subpara-
graph (A) with respect to a new advanced 
lean burn technology motor vehicle shall be 
increased by the conservation credit amount 
determined in accordance with the following 
table: 

In the case of a vehicle which achieves
a lifetime fuel savings (expressed in
gallons of gasoline) of— 

The conserva-
tion credit 

amount is— 

At least 1,200 but less than 1,800 .......... $250
At least 1,800 but less than 2,400 .......... $500
At least 2,400 but less than 3,000 .......... $750
At least 3,000 ....................................... $1,000.

(3) New advanced lean burn technology motor 
vehicle 

For purposes of this subsection, the term 
‘‘new advanced lean burn technology motor 
vehicle’’ means a passenger automobile or a 
light truck— 

(A) with an internal combustion engine 
which— 

(i) is designed to operate primarily using 
more air than is necessary for complete 
combustion of the fuel, 
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(ii) incorporates direct injection, 
(iii) achieves at least 125 percent of the 

2002 model year city fuel economy, 
(iv) for 2004 and later model vehicles, has 

received a certificate that such vehicle 
meets or exceeds— 

(I) in the case of a vehicle having a 
gross vehicle weight rating of 6,000 
pounds or less, the Bin 5 Tier II emission 
standard established in regulations pre-
scribed by the Administrator of the En-
vironmental Protection Agency under 
section 202(i) of the Clean Air Act for 
that make and model year vehicle, and 

(II) in the case of a vehicle having a 
gross vehicle weight rating of more than 
6,000 pounds but not more than 8,500 
pounds, the Bin 8 Tier II emission stand-
ard which is so established, 

(B) the original use of which commences 
with the taxpayer, 

(C) which is acquired for use or lease by 
the taxpayer and not for resale, and 

(D) which is made by a manufacturer. 

(4) Lifetime fuel savings 

For purposes of this subsection, the term 
‘‘lifetime fuel savings’’ means, in the case of 
any new advanced lean burn technology motor 
vehicle, an amount equal to the excess (if any) 
of— 

(A) 120,000 divided by the 2002 model year 
city fuel economy for the vehicle inertia 
weight class, over 

(B) 120,000 divided by the city fuel econ-
omy for such vehicle. 

(d) New qualified hybrid motor vehicle credit 

(1) In general 

For purposes of subsection (a), the new 
qualified hybrid motor vehicle credit deter-
mined under this subsection for the taxable 
year is the credit amount determined under 
paragraph (2) with respect to a new qualified 
hybrid motor vehicle placed in service by the 
taxpayer during the taxable year. 

(2) Credit amount 

(A) Credit amount for passenger automobiles 
and light trucks 

In the case of a new qualified hybrid motor 
vehicle which is a passenger automobile or 
light truck and which has a gross vehicle 
weight rating of not more than 8,500 pounds, 
the amount determined under this paragraph 
is the sum of the amounts determined under 
clauses (i) and (ii). 

(i) Fuel economy 

The amount determined under this 
clause is the amount which would be deter-
mined under subsection (c)(2)(A) if such ve-
hicle were a vehicle referred to in such 
subsection. 

(ii) Conservation credit 

The amount determined under this 
clause is the amount which would be deter-
mined under subsection (c)(2)(B) if such ve-
hicle were a vehicle referred to in such 
subsection. 

(B) Credit amount for other motor vehicles 

(i) In general 

In the case of any new qualified hybrid 
motor vehicle to which subparagraph (A) 
does not apply, the amount determined 
under this paragraph is the amount equal 
to the applicable percentage of the quali-
fied incremental hybrid cost of the vehicle 
as certified under clause (v). 

(ii) Applicable percentage 

For purposes of clause (i), the applicable 
percentage is— 

(I) 20 percent if the vehicle achieves an 
increase in city fuel economy relative to 
a comparable vehicle of at least 30 per-
cent but less than 40 percent, 

(II) 30 percent if the vehicle achieves 
such an increase of at least 40 percent 
but less than 50 percent, and 

(III) 40 percent if the vehicle achieves 
such an increase of at least 50 percent. 

(iii) Qualified incremental hybrid cost 

For purposes of this subparagraph, the 
qualified incremental hybrid cost of any 
vehicle is equal to the amount of the ex-
cess of the manufacturer’s suggested retail 
price for such vehicle over such price for a 
comparable vehicle, to the extent such 
amount does not exceed— 

(I) $7,500, if such vehicle has a gross ve-
hicle weight rating of not more than 
14,000 pounds, 

(II) $15,000, if such vehicle has a gross 
vehicle weight rating of more than 14,000 
pounds but not more than 26,000 pounds, 
and 

(III) $30,000, if such vehicle has a gross 
vehicle weight rating of more than 26,000 
pounds. 

(iv) Comparable vehicle 

For purposes of this subparagraph, the 
term ‘‘comparable vehicle’’ means, with 
respect to any new qualified hybrid motor 
vehicle, any vehicle which is powered sole-
ly by a gasoline or diesel internal combus-
tion engine and which is comparable in 
weight, size, and use to such vehicle. 

(v) Certification 

A certification described in clause (i) 
shall be made by the manufacturer and 
shall be determined in accordance with 
guidance prescribed by the Secretary. 
Such guidance shall specify procedures and 
methods for calculating fuel economy sav-
ings and incremental hybrid costs. 

(3) New qualified hybrid motor vehicle 

For purposes of this subsection— 

(A) In general 

The term ‘‘new qualified hybrid motor ve-
hicle’’ means a motor vehicle— 

(i) which draws propulsion energy from 
onboard sources of stored energy which are 
both— 

(I) an internal combustion or heat en-
gine using consumable fuel, and 

(II) a rechargeable energy storage sys-
tem, 
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(ii) which, in the case of a vehicle to 
which paragraph (2)(A) applies, has re-
ceived a certificate of conformity under 
the Clean Air Act and meets or exceeds the 
equivalent qualifying California low emis-
sion vehicle standard under section 
243(e)(2) of the Clean Air Act for that make 
and model year, and 

(I) in the case of a vehicle having a 
gross vehicle weight rating of 6,000 
pounds or less, the Bin 5 Tier II emission 
standard established in regulations pre-
scribed by the Administrator of the En-
vironmental Protection Agency under 
section 202(i) of the Clean Air Act for 
that make and model year vehicle, and 

(II) in the case of a vehicle having a 
gross vehicle weight rating of more than 
6,000 pounds but not more than 8,500 
pounds, the Bin 8 Tier II emission stand-
ard which is so established, 

(iii) which has a maximum available 
power of at least— 

(I) 4 percent in the case of a vehicle to 
which paragraph (2)(A) applies, 

(II) 10 percent in the case of a vehicle 
which has a gross vehicle weight rating 
of more than 8,500 pounds and not more 
than 14,000 pounds, and 

(III) 15 percent in the case of a vehicle 
in excess of 14,000 pounds, 

(iv) which, in the case of a vehicle to 
which paragraph (2)(B) applies, has an in-
ternal combustion or heat engine which 
has received a certificate of conformity 
under the Clean Air Act as meeting the 
emission standards set in the regulations 
prescribed by the Administrator of the En-
vironmental Protection Agency for 2004 
through 2007 model year diesel heavy duty 
engines or ottocycle heavy duty engines, 
as applicable, 

(v) the original use of which commences 
with the taxpayer, 

(vi) which is acquired for use or lease by 
the taxpayer and not for resale, and 

(vii) which is made by a manufacturer. 

Such term shall not include any vehicle 
which is not a passenger automobile or light 
truck if such vehicle has a gross vehicle 
weight rating of less than 8,500 pounds. 

(B) Consumable fuel 

For purposes of subparagraph (A)(i)(I), the 
term ‘‘consumable fuel’’ means any solid, 
liquid, or gaseous matter which releases en-
ergy when consumed by an auxiliary power 
unit. 

(C) Maximum available power 

(i) Certain passenger automobiles and light 
trucks 

In the case of a vehicle to which para-
graph (2)(A) applies, the term ‘‘maximum 
available power’’ means the maximum 
power available from the rechargeable en-
ergy storage system, during a standard 10 
second pulse power or equivalent test, di-
vided by such maximum power and the 
SAE net power of the heat engine. 

(ii) Other motor vehicles 

In the case of a vehicle to which para-
graph (2)(B) applies, the term ‘‘maximum 
available power’’ means the maximum 
power available from the rechargeable en-
ergy storage system, during a standard 10 
second pulse power or equivalent test, di-
vided by the vehicle’s total traction power. 
For purposes of the preceding sentence, 
the term ‘‘total traction power’’ means the 
sum of the peak power from the recharge-
able energy storage system and the heat 
engine peak power of the vehicle, except 
that if such storage system is the sole 
means by which the vehicle can be driven, 
the total traction power is the peak power 
of such storage system. 

(D) Exclusion of plug-in vehicles 

Any vehicle with respect to which a credit 
is allowable under section 30D (determined 
without regard to subsection (c) thereof) 
shall not be taken into account under this 
section. 

(e) New qualified alternative fuel motor vehicle 
credit 

(1) Allowance of credit 

Except as provided in paragraph (5), the new 
qualified alternative fuel motor vehicle credit 
determined under this subsection is an amount 
equal to the applicable percentage of the in-
cremental cost of any new qualified alter-
native fuel motor vehicle placed in service by 
the taxpayer during the taxable year. 

(2) Applicable percentage 

For purposes of paragraph (1), the applicable 
percentage with respect to any new qualified 
alternative fuel motor vehicle is— 

(A) 50 percent, plus 
(B) 30 percent, if such vehicle— 

(i) has received a certificate of conform-
ity under the Clean Air Act and meets or 
exceeds the most stringent standard avail-
able for certification under the Clean Air 
Act for that make and model year vehicle 
(other than a zero emission standard), or 

(ii) has received an order certifying the 
vehicle as meeting the same requirements 
as vehicles which may be sold or leased in 
California and meets or exceeds the most 
stringent standard available for certifi-
cation under the State laws of California 
(enacted in accordance with a waiver 
granted under section 209(b) of the Clean 
Air Act) for that make and model year ve-
hicle (other than a zero emission stand-
ard). 

For purposes of the preceding sentence, in the 
case of any new qualified alternative fuel 
motor vehicle which weighs more than 14,000 
pounds gross vehicle weight rating, the most 
stringent standard available shall be such 
standard available for certification on the 
date of the enactment of the Energy Tax In-
centives Act of 2005. 

(3) Incremental cost 

For purposes of this subsection, the incre-
mental cost of any new qualified alternative 



Page 105 TITLE 26—INTERNAL REVENUE CODE § 30B 

fuel motor vehicle is equal to the amount of 
the excess of the manufacturer’s suggested re-
tail price for such vehicle over such price for 
a gasoline or diesel fuel motor vehicle of the 
same model, to the extent such amount does 
not exceed— 

(A) $5,000, if such vehicle has a gross vehi-
cle weight rating of not more than 8,500 
pounds, 

(B) $10,000, if such vehicle has a gross vehi-
cle weight rating of more than 8,500 pounds 
but not more than 14,000 pounds, 

(C) $25,000, if such vehicle has a gross vehi-
cle weight rating of more than 14,000 pounds 
but not more than 26,000 pounds, and 

(D) $40,000, if such vehicle has a gross vehi-
cle weight rating of more than 26,000 pounds. 

(4) New qualified alternative fuel motor vehi-
cle 

For purposes of this subsection— 

(A) In general 

The term ‘‘new qualified alternative fuel 
motor vehicle’’ means any motor vehicle— 

(i) which is only capable of operating on 
an alternative fuel, 

(ii) the original use of which commences 
with the taxpayer, 

(iii) which is acquired by the taxpayer 
for use or lease, but not for resale, and 

(iv) which is made by a manufacturer. 

(B) Alternative fuel 

The term ‘‘alternative fuel’’ means com-
pressed natural gas, liquefied natural gas, 
liquefied petroleum gas, hydrogen, and any 
liquid at least 85 percent of the volume of 
which consists of methanol. 

(5) Credit for mixed-fuel vehicles 

(A) In general 

In the case of a mixed-fuel vehicle placed 
in service by the taxpayer during the tax-
able year, the credit determined under this 
subsection is an amount equal to— 

(i) in the case of a 75/25 mixed-fuel vehi-
cle, 70 percent of the credit which would 
have been allowed under this subsection if 
such vehicle was a qualified alternative 
fuel motor vehicle, and 

(ii) in the case of a 90/10 mixed-fuel vehi-
cle, 90 percent of the credit which would 
have been allowed under this subsection if 
such vehicle was a qualified alternative 
fuel motor vehicle. 

(B) Mixed-fuel vehicle 

For purposes of this subsection, the term 
‘‘mixed-fuel vehicle’’ means any motor vehi-
cle described in subparagraph (C) or (D) of 
paragraph (3), which— 

(i) is certified by the manufacturer as 
being able to perform efficiently in normal 
operation on a combination of an alter-
native fuel and a petroleum-based fuel, 

(ii) either— 
(I) has received a certificate of con-

formity under the Clean Air Act, or 
(II) has received an order certifying 

the vehicle as meeting the same require-
ments as vehicles which may be sold or 

leased in California and meets or exceeds 
the low emission vehicle standard under 
section 88.105–94 of title 40, Code of Fed-
eral Regulations, for that make and 
model year vehicle, 

(iii) the original use of which commences 
with the taxpayer, 

(iv) which is acquired by the taxpayer for 
use or lease, but not for resale, and 

(v) which is made by a manufacturer. 

(C) 75/25 mixed-fuel vehicle 

For purposes of this subsection, the term 
‘‘75/25 mixed-fuel vehicle’’ means a mixed- 
fuel vehicle which operates using at least 75 
percent alternative fuel and not more than 
25 percent petroleum-based fuel. 

(D) 90/10 mixed-fuel vehicle 

For purposes of this subsection, the term 
‘‘90/10 mixed-fuel vehicle’’ means a mixed- 
fuel vehicle which operates using at least 90 
percent alternative fuel and not more than 
10 percent petroleum-based fuel. 

(f) Limitation on number of new qualified hybrid 
and advanced lean-burn technology vehicles 
eligible for credit 

(1) In general 

In the case of a qualified vehicle sold during 
the phaseout period, only the applicable per-
centage of the credit otherwise allowable 
under subsection (c) or (d) shall be allowed. 

(2) Phaseout period 

For purposes of this subsection, the phase-
out period is the period beginning with the 
second calendar quarter following the calendar 
quarter which includes the first date on which 
the number of qualified vehicles manufactured 
by the manufacturer of the vehicle referred to 
in paragraph (1) sold for use in the United 
States after December 31, 2005, is at least 
60,000. 

(3) Applicable percentage 

For purposes of paragraph (1), the applicable 
percentage is— 

(A) 50 percent for the first 2 calendar quar-
ters of the phaseout period, 

(B) 25 percent for the 3d and 4th calendar 
quarters of the phaseout period, and 

(C) 0 percent for each calendar quarter 
thereafter. 

(4) Controlled groups 

(A) In general 

For purposes of this subsection, all persons 
treated as a single employer under sub-
section (a) or (b) of section 52 or subsection 
(m) or (o) of section 414 shall be treated as a 
single manufacturer. 

(B) Inclusion of foreign corporations 

For purposes of subparagraph (A), in ap-
plying subsections (a) and (b) of section 52 to 
this section, section 1563 shall be applied 
without regard to subsection (b)(2)(C) there-
of. 

(5) Qualified vehicle 

For purposes of this subsection, the term 
‘‘qualified vehicle’’ means any new qualified 
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1 So in original. 

hybrid motor vehicle (described in subsection 
(d)(2)(A)) and any new advanced lean burn 
technology motor vehicle. 

(g) Application with other credits 

(1) Business credit treated as part of general 
business credit 

So much of the credit which would be al-
lowed under subsection (a) for any taxable 
year (determined without regard to this sub-
section) that is attributable to property of a 
character subject to an allowance for deprecia-
tion shall be treated as a credit listed in sec-
tion 38(b) for such taxable year (and not al-
lowed under subsection (a)). 

(2) Personal credit 

(A) In general 

For purposes of this title, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall be treated as a credit allow-
able under subpart A for such taxable year. 

(B) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall not exceed the excess of— 

(i) the sum of the regular tax liability 
(as defined in section 26(b)) plus the tax 
imposed by section 55, over 

(ii) the sum of the credits allowable 
under subpart A (other than this section 
and sections 23, 25D, 30, and 30D) and sec-
tion 27 for the taxable year. 

(h) Other definitions and special rules 

For purposes of this section— 

(1) Motor vehicle 

The term ‘‘motor vehicle’’ means any vehi-
cle which is manufactured primarily for use on 
public streets, roads, and highways (not in-
cluding a vehicle operated exclusively on a 
rail or rails) and which has at least 4 wheels. 

(2) City fuel economy 

The city fuel economy with respect to any 
vehicle shall be measured in a manner which 
is substantially similar to the manner city 
fuel economy is measured in accordance with 
procedures under part 600 of subchapter Q of 
chapter I of title 40, Code of Federal Regula-
tions, as in effect on the date of the enactment 
of this section. 

(3) Other terms 

The terms ‘‘automobile’’, ‘‘passenger auto-
mobile’’, ‘‘medium duty passenger vehicle’’, 
‘‘light truck’’, and ‘‘manufacturer’’ have the 
meanings given such terms in regulations pre-
scribed by the Administrator of the Environ-
mental Protection Agency for purposes of the 
administration of title II of the Clean Air Act 
(42 U.S.C. 7521 et seq.). 

(4) Reduction in basis 

For purposes of this subtitle, the basis of 
any property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit so allowed (determined 
without regard to subsection (g)). 

(5) No double benefit 

The amount of any deduction or other credit 
allowable under this chapter— 

(A) for any incremental cost taken into ac-
count in computing the amount of the credit 
determined under subsection (e) shall be re-
duced by the amount of such credit attrib-
utable to such cost, and 

(B) with respect to a vehicle described 
under subsection (b) or (c), shall be reduced 
by the amount of credit allowed under sub-
section (a) for such vehicle for the taxable 
year. 

(6) Property used by tax-exempt entity 

In the case of a vehicle whose use is de-
scribed in paragraph (3) or (4) of section 50(b) 
and which is not subject to a lease, the person 
who sold such vehicle to the person or entity 
using such vehicle shall be treated as the tax-
payer that placed such vehicle in service, but 
only if such person clearly discloses to such 
person or entity in a document the amount of 
any credit allowable under subsection (a) with 
respect to such vehicle (determined without 
regard to subsection (g)). For purposes of sub-
section (g), property to which this paragraph 
applies shall be treated as of a character sub-
ject to an allowance for depreciation. 

(7) Property used outside United States, etc., 
not qualified 

No credit shall be allowable under sub-
section (a) with respect to any property re-
ferred to in section 50(b)(1) or with respect to 
the portion of the cost of any property taken 
into account under section 179. 

(8) Recapture 

The Secretary shall, by regulations, provide 
for recapturing the benefit of any credit allow-
able under subsection (a) with respect to any 
property which ceases to be property eligible 
for such credit (including recapture in the case 
of a lease period of less than the economic life 
of a vehicle).,1 except that no benefit shall be 
recaptured if such property ceases to be eligi-
ble for such credit by reason of conversion to 
a qualified plug-in electric drive motor vehi-
cle. 

(9) Election to not take credit 

No credit shall be allowed under subsection 
(a) for any vehicle if the taxpayer elects to not 
have this section apply to such vehicle. 

(10) Interaction with air quality and motor ve-
hicle safety standards 

Unless otherwise provided in this section, a 
motor vehicle shall not be considered eligible 
for a credit under this section unless such ve-
hicle is in compliance with— 

(A) the applicable provisions of the Clean 
Air Act for the applicable make and model 
year of the vehicle (or applicable air quality 
provisions of State law in the case of a State 
which has adopted such provision under a 
waiver under section 209(b) of the Clean Air 
Act), and 

(B) the motor vehicle safety provisions of 
sections 30101 through 30169 of title 49, 
United States Code. 
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(i) Plug-in conversion credit 

(1) In general 

For purposes of subsection (a), the plug-in 
conversion credit determined under this sub-
section with respect to any motor vehicle 
which is converted to a qualified plug-in elec-
tric drive motor vehicle is 10 percent of so 
much of the cost of the converting such vehi-
cle as does not exceed $40,000. 

(2) Qualified plug-in electric drive motor vehi-
cle 

For purposes of this subsection, the term 
‘‘qualified plug-in electric drive motor vehi-
cle’’ means any new qualified plug-in electric 
drive motor vehicle (as defined in section 30D, 
determined without regard to whether such 
vehicle is made by a manufacturer or whether 
the original use of such vehicle commences 
with the taxpayer). 

(3) Credit allowed in addition to other credits 

The credit allowed under this subsection 
shall be allowed with respect to a motor vehi-
cle notwithstanding whether a credit has been 
allowed with respect to such motor vehicle 
under this section (other than this subsection) 
in any preceding taxable year. 

(4) Termination 

This subsection shall not apply to conver-
sions made after December 31, 2011. 

(j) Regulations 

(1) In general 

Except as provided in paragraph (2), the Sec-
retary shall promulgate such regulations as 
necessary to carry out the provisions of this 
section. 

(2) Coordination in prescription of certain reg-
ulations 

The Secretary of the Treasury, in coordina-
tion with the Secretary of Transportation and 
the Administrator of the Environmental Pro-
tection Agency, shall prescribe such regula-
tions as necessary to determine whether a 
motor vehicle meets the requirements to be el-
igible for a credit under this section. 

(k) Termination 

This section shall not apply to any property 
purchased after— 

(1) in the case of a new qualified fuel cell 
motor vehicle (as described in subsection (b)), 
December 31, 2014, 

(2) in the case of a new advanced lean burn 
technology motor vehicle (as described in sub-
section (c)) or a new qualified hybrid motor 
vehicle (as described in subsection (d)(2)(A)), 
December 31, 2010, 

(3) in the case of a new qualified hybrid 
motor vehicle (as described in subsection 
(d)(2)(B)), December 31, 2009, and 

(4) in the case of a new qualified alternative 
fuel vehicle (as described in subsection (e)), 
December 31, 2010. 

(Added Pub. L. 109–58, title XIII, § 1341(a), Aug. 8, 
2005, 119 Stat. 1038; amended Pub. L. 109–135, title 
IV, §§ 402(j), 412(d), Dec. 21, 2005, 119 Stat. 2615, 
2636; Pub. L. 110–343, div. B, title II, § 205(b), Oct. 
3, 2008, 122 Stat. 3838; Pub. L. 111–5, div. B, title 

I, §§ 1141(b)(1), 1142(b)(2), 1143(a)–(c), 1144(a), Feb. 
17, 2009, 123 Stat. 328, 330–332.) 

REFERENCES IN TEXT 

The Clean Air Act, referred to in text, is act July 14, 
1955, ch. 360, 69 Stat. 322, as amended, which is classified 
generally to chapter 85 (§ 7401 et seq.) of Title 42, The 
Public Health and Welfare. Title II of the Act, known 
as the National Emissions Standards Act, is classified 
generally to subchapter II (§ 7521 et seq.) of chapter 85 
of Title 42. Sections 202(i), 209(b), and 243(e)(2) of the 
Act are classified to sections 7521(i), 7543(b), and 
7583(e)(2), respectively, of Title 42. For complete classi-
fication of this Act to the Code, see Short Title note 
set out under section 7401 of Title 42 and Tables. 

The date of the enactment of this section, referred to 
in subsecs. (b)(3)(B) and (h)(2), is the date of enactment 
of Pub. L. 109–58, which was approved Aug. 8, 2005. 

The date of the enactment of the Energy Tax Incen-
tives Act of 2005, referred to in subsec. (e)(2), is the date 
of enactment of title XIII of Pub. L. 109–58, which was 
approved Aug. 8, 2005. 

AMENDMENTS 

2009—Subsec. (a)(5). Pub. L. 111–5, § 1143(b), added par. 
(5). 

Subsec. (d)(3)(D). Pub. L. 111–5, § 1141(b)(1), sub-
stituted ‘‘subsection (c) thereof’’ for ‘‘subsection (d) 
thereof’’. 

Subsec. (g)(2). Pub. L. 111–5, § 1144(a), amended par. (2) 
generally. Prior to amendment, text read as follows: 
‘‘The credit allowed under subsection (a) (after the ap-
plication of paragraph (1)) for any taxable year shall 
not exceed the excess (if any) of— 

‘‘(A) the regular tax liability (as defined in section 
26(b)) reduced by the sum of the credits allowable 
under subpart A and sections 27 and 30, over 

‘‘(B) the tentative minimum tax for the taxable 
year.’’ 
Subsec. (h)(1). Pub. L. 111–5, § 1142(b)(2), amended par. 

(1) generally. Prior to amendment, text read as follows: 
‘‘The term ‘motor vehicle’ has the meaning given such 
term by section 30(c)(2).’’ 

Subsec. (h)(8). Pub. L. 111–5, § 1143(c), inserted at end 
‘‘, except that no benefit shall be recaptured if such 
property ceases to be eligible for such credit by reason 
of conversion to a qualified plug-in electric drive motor 
vehicle.’’ 

Subsecs. (i) to (k). Pub. L. 111–5, § 1143(a), added sub-
sec. (i) and redesignated former subsecs. (i) and (j) as (j) 
and (k), respectively. 

2008—Subsec. (d)(3)(D). Pub. L. 110–343 added subpar. 
(D). 

2005—Subsec. (g)(2)(A). Pub. L. 109–135, § 412(d), sub-
stituted ‘‘regular tax liability (as defined in section 
26(b))’’ for ‘‘regular tax’’. 

Subsec. (h)(6). Pub. L. 109–135, § 402(j), inserted at end 
‘‘For purposes of subsection (g), property to which this 
paragraph applies shall be treated as of a character 
subject to an allowance for depreciation.’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1141(c), Feb. 17, 2009, 123 
Stat. 328, provided that: ‘‘The amendments made by 
this section [amending this section and sections 30D, 
38, 1016, and 6501 of this title] shall apply to vehicles ac-
quired after December 31, 2009.’’ 

Amendment by section 1142(b)(2) of Pub. L. 111–5 ap-
plicable to vehicles acquired after Feb. 17, 2009, see sec-
tion 1142(c) of Pub. L. 111–5, set out as an Effective and 
Termination Dates of 2009 Amendment note under sec-
tion 24 of this title. 

Pub. L. 111–5, div. B, title I, § 1143(d), Feb. 17, 2009, 123 
Stat. 332, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to 
property placed in service after the date of the enact-
ment of this Act [Feb. 17, 2009].’’ 

Amendment by section 1144(a) of Pub. L. 111–5 appli-
cable to taxable years beginning after Dec. 31, 2008, see 
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section 1144(c) of Pub. L. 111–5, set out as an Effective 
and Termination Dates of 2009 Amendment note under 
section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–343 applicable to taxable 
years beginning after Dec. 31, 2008, see section 205(e) of 
Pub. L. 110–343, set out as an Effective and Termination 
Dates of 2008 Amendment note under section 24 of this 
title. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by section 402(j) of Pub. L. 109–135 effec-
tive as if included in the provision of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 402(m)(1) of Pub. L. 109–135, set out 
as an Effective and Termination Dates of 2005 Amend-
ments note under section 23 of this title. 

EFFECTIVE DATE 

Pub. L. 109–58, title XIII, § 1341(c), Aug. 8, 2005, 119 
Stat. 1049, provided that: ‘‘The amendments made by 
this section [enacting this section and amending sec-
tions 38, 55, 1016, and 6501 of this title] shall apply to 
property placed in service after December 31, 2005, in 
taxable years ending after such date.’’ 

§ 30C. Alternative fuel vehicle refueling property 
credit 

(a) Credit allowed 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
an amount equal to 30 percent of the cost of any 
qualified alternative fuel vehicle refueling prop-
erty placed in service by the taxpayer during 
the taxable year. 

(b) Limitation 

The credit allowed under subsection (a) with 
respect to all qualified alternative fuel vehicle 
refueling property placed in service by the tax-
payer during the taxable year at a location shall 
not exceed— 

(1) $30,000 in the case of a property of a char-
acter subject to an allowance for depreciation, 
and 

(2) $1,000 in any other case. 

(c) Qualified alternative fuel vehicle refueling 
property 

For purposes of this section, the term ‘‘quali-
fied alternative fuel vehicle refueling property’’ 
has the same meaning as the term ‘‘qualified 
clean-fuel vehicle refueling property’’ would 
have under section 179A if— 

(1) paragraph (1) of section 179A(d) did not 
apply to property installed on property which 
is used as the principal residence (within the 
meaning of section 121) of the taxpayer, and 

(2) only the following were treated as clean- 
burning fuels for purposes of section 179A(d): 

(A) Any fuel at least 85 percent of the vol-
ume of which consists of one or more of the 
following: ethanol, natural gas, compressed 
natural gas, liquified natural gas, liquefied 
petroleum gas, or hydrogen. 

(B) Any mixture— 
(i) which consists of two or more of the 

following: biodiesel (as defined in section 
40A(d)(1)), diesel fuel (as defined in section 
4083(a)(3)), or kerosene, and 

(ii) at least 20 percent of the volume of 
which consists of biodiesel (as so defined) 

determined without regard to any kero-
sene in such mixture. 

(C) Electricity. 

(d) Application with other credits 

(1) Business credit treated as part of general 
business credit 

So much of the credit which would be al-
lowed under subsection (a) for any taxable 
year (determined without regard to this sub-
section) that is attributable to property of a 
character subject to an allowance for deprecia-
tion shall be treated as a credit listed in sec-
tion 38(b) for such taxable year (and not al-
lowed under subsection (a)). 

(2) Personal credit 

The credit allowed under subsection (a) 
(after the application of paragraph (1)) for any 
taxable year shall not exceed the excess (if 
any) of— 

(A) the regular tax liability (as defined in 
section 26(b)) reduced by the sum of the 
credits allowable under subpart A and sec-
tion 27, over 

(B) the tentative minimum tax for the tax-
able year. 

(e) Special rules 

For purposes of this section— 

(1) Basis reduction 

The basis of any property shall be reduced 
by the portion of the cost of such property 
taken into account under subsection (a). 

(2) Property used by tax-exempt entity 

In the case of any qualified alternative fuel 
vehicle refueling property the use of which is 
described in paragraph (3) or (4) of section 
50(b) and which is not subject to a lease, the 
person who sold such property to the person or 
entity using such property shall be treated as 
the taxpayer that placed such property in 
service, but only if such person clearly dis-
closes to such person or entity in a document 
the amount of any credit allowable under sub-
section (a) with respect to such property (de-
termined without regard to subsection (d)). 
For purposes of subsection (d), property to 
which this paragraph applies shall be treated 
as of a character subject to an allowance for 
depreciation. 

(3) Property used outside United States not 
qualified 

No credit shall be allowable under sub-
section (a) with respect to any property re-
ferred to in section 50(b)(1) or with respect to 
the portion of the cost of any property taken 
into account under section 179. 

(4) Election not to take credit 

No credit shall be allowed under subsection 
(a) for any property if the taxpayer elects not 
to have this section apply to such property. 

(5) Recapture rules 

Rules similar to the rules of section 
179A(e)(4) shall apply. 

(6) Special rule for property placed in service 
during 2009 and 2010 

In the case of property placed in service in 
taxable years beginning after December 31, 
2008, and before January 1, 2011— 
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(A) in the case of any such property which 
does not relate to hydrogen— 

(i) subsection (a) shall be applied by sub-
stituting ‘‘50 percent’’ for ‘‘30 percent’’, 

(ii) subsection (b)(1) shall be applied by 
substituting ‘‘$50,000’’ for ‘‘$30,000’’, and 

(iii) subsection (b)(2) shall be applied by 
substituting ‘‘$2,000’’ for ‘‘$1,000’’, and 

(B) in the case of any such property which 
relates to hydrogen, subsection (b)(1) shall 
be applied by substituting ‘‘$200,000’’ for 
‘‘$30,000’’. 

(f) Regulations 

The Secretary shall prescribe such regulations 
as necessary to carry out the provisions of this 
section. 

(g) Termination 

This section shall not apply to any property 
placed in service— 

(1) in the case of property relating to hydro-
gen, after December 31, 2014, and 

(2) in the case of any other property, after 
December 31, 2010. 

(Added Pub. L. 109–58, title XIII, § 1342(a), Aug. 8, 
2005, 119 Stat. 1049; amended Pub. L. 109–135, title 
IV, §§ 402(k), 412(d), Dec. 21, 2005, 119 Stat. 2615, 
2636; Pub. L. 110–172, § 6(b), Dec. 29, 2007, 121 Stat. 
2479; Pub. L. 110–343, div. B, title II, § 207(a), (b), 
Oct. 3, 2008, 122 Stat. 3839; Pub. L. 111–5, div. B, 
title I, §§ 1123(a), 1142(b)(3), 1144(b)(2), Feb. 17, 
2009, 123 Stat. 325, 331, 332.) 

AMENDMENTS 

2009—Subsec. (d)(2)(A). Pub. L. 111–5, § 1144(b)(2), sub-
stituted ‘‘section 27’’ for ‘‘sections 27 and 30B’’. 

Pub. L. 111–5, § 1142(b)(3), struck out ‘‘, 30,’’ before 
‘‘and 30B’’. 

Subsec. (e)(6). Pub. L. 111–5, § 1123(a), added par. (6). 
2008—Subsec. (c)(2)(C). Pub. L. 110–343, § 207(b), added 

subpar. (C). 
Subsec. (g)(2). Pub. L. 110–343, § 207(a), substituted 

‘‘December 31, 2010’’ for ‘‘December 31, 2009’’. 
2007—Subsec. (b). Pub. L. 110–172, § 6(b)(1), reenacted 

heading without change and amended introductory pro-
visions generally. Prior to amendment, introductory 
provisions read as follows: ‘‘The credit allowed under 
subsection (a) with respect to any alternative fuel vehi-
cle refueling property shall not exceed—’’. 

Subsec. (c). Pub. L. 110–172, § 6(b)(2), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the term ‘qualified alternative fuel vehicle refueling 
property’ has the meaning given to such term by sec-
tion 179A(d), but only with respect to any fuel— 

‘‘(A) at least 85 percent of the volume of which con-
sists of one or more of the following: ethanol, natural 
gas, compressed natural gas, liquefied natural gas, 
liquefied petroleum gas, or hydrogen, or 

‘‘(B) any mixture of biodiesel (as defined in section 
40A(d)(1)) and diesel fuel (as defined in section 
4083(a)(3)), determined without regard to any use of 
kerosene and containing at least 20 percent biodiesel. 
‘‘(2) RESIDENTIAL PROPERTY.—In the case of any prop-

erty installed on property which is used as the prin-
cipal residence (within the meaning of section 121) of 
the taxpayer, paragraph (1) of section 179A(d) shall not 
apply.’’ 

2005—Subsec. (d)(2)(A). Pub. L. 109–135, § 412(d), sub-
stituted ‘‘regular tax liability (as defined in section 
26(b))’’ for ‘‘regular tax’’. 

Subsec. (e)(2). Pub. L. 109–135, § 402(k), inserted at end 
‘‘For purposes of subsection (d), property to which this 

paragraph applies shall be treated as of a character 
subject to an allowance for depreciation.’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1123(b), Feb. 17, 2009, 123 
Stat. 325, provided that: ‘‘The amendment made by this 
section [amending this section] shall apply to taxable 
years beginning after December 31, 2008.’’ 

Amendment by section 1142(b)(3) of Pub. L. 111–5 ap-
plicable to vehicles acquired after Feb. 17, 2009, see sec-
tion 1142(c) of Pub. L. 111–5, set out as an Effective and 
Termination Dates of 2009 Amendment note under sec-
tion 24 of this title. 

Amendment by section 1144(b)(2) of Pub. L. 111–5 ap-
plicable to taxable years beginning after Dec. 31, 2008, 
see section 1144(c) of Pub. L. 111–5, set out as an Effec-
tive and Termination Dates of 2009 Amendment note 
under section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title II, § 207(c), Oct. 3, 2008, 122 
Stat. 3840, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to 
property placed in service after the date of the enact-
ment of this Act [Oct. 3, 2008], in taxable years ending 
after such date.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–172, § 6(e), Dec. 29, 2007, 121 Stat. 2481, pro-
vided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and sections 41, 45J, 4041, 4042, 
4082, and 6430 of this title, and enacting provisions set 
out as a note under section 6430 of this title] shall take 
effect as if included in the provisions of the Energy 
Policy Act of 2005 [Pub. L. 109–58] to which they relate. 

‘‘(2) NONAPPLICATION OF EXEMPTION FOR OFF-HIGHWAY 
BUSINESS USE.—The amendment made by subsection 
(d)(3) [amending section 4041 of this title] shall apply to 
fuel sold for use or used after the date of the enactment 
of this Act [Dec. 29, 2007]. 

‘‘(3) AMENDMENT MADE BY THE SAFETEA–LU.—The 
amendment made by subsection (d)(2)(C)(ii) [amending 
section 4082 of this title] shall take effect as if included 
in section 11161 of the SAFETEA–LU [Pub. L. 109–59].’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by section 402(k) of Pub. L. 109–135 effec-
tive as if included in the provision of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 402(m)(1) of Pub. L. 109–135, set out 
as an Effective and Termination Dates of 2005 Amend-
ments note under section 23 of this title. 

EFFECTIVE DATE 

Pub. L. 109–58, title XIII, § 1342(c), Aug. 8, 2005, 119 
Stat. 1051, provided that: ‘‘The amendments made by 
this section [enacting this section and amending sec-
tions 38, 55, 1016, and 6501 of this title] shall apply to 
property placed in service after December 31, 2005, in 
taxable years ending after such date.’’ 

§ 30D. New qualified plug-in electric drive motor 
vehicles 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
an amount equal to the sum of the credit 
amounts determined under subsection (b) with 
respect to each new qualified plug-in electric 
drive motor vehicle placed in service by the tax-
payer during the taxable year. 

(b) Per vehicle dollar limitation 

(1) In general 

The amount determined under this sub-
section with respect to any new qualified plug- 
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in electric drive motor vehicle is the sum of 
the amounts determined under paragraphs (2) 
and (3) with respect to such vehicle. 

(2) Base amount 

The amount determined under this para-
graph is $2,500. 

(3) Battery capacity 

In the case of a vehicle which draws propul-
sion energy from a battery with not less than 
5 kilowatt hours of capacity, the amount de-
termined under this paragraph is $417, plus 
$417 for each kilowatt hour of capacity in ex-
cess of 5 kilowatt hours. The amount deter-
mined under this paragraph shall not exceed 
$5,000. 

(c) Application with other credits 

(1) Business credit treated as part of general 
business credit 

So much of the credit which would be al-
lowed under subsection (a) for any taxable 
year (determined without regard to this sub-
section) that is attributable to property of a 
character subject to an allowance for deprecia-
tion shall be treated as a credit listed in sec-
tion 38(b) for such taxable year (and not al-
lowed under subsection (a)). 

(2) Personal credit 

(A) In general 

For purposes of this title, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall be treated as a credit allow-
able under subpart A for such taxable year. 

(B) Limitation based on amount of tax 

In the case of a taxable year to which sec-
tion 26(a)(2) does not apply, the credit al-
lowed under subsection (a) for any taxable 
year (determined after application of para-
graph (1)) shall not exceed the excess of— 

(i) the sum of the regular tax liability 
(as defined in section 26(b)) plus the tax 
imposed by section 55, over 

(ii) the sum of the credits allowable 
under subpart A (other than this section 
and sections 23 and 25D) and section 27 for 
the taxable year. 

(d) New qualified plug-in electric drive motor ve-
hicle 

For purposes of this section— 

(1) In general 

The term ‘‘new qualified plug-in electric 
drive motor vehicle’’ means a motor vehicle— 

(A) the original use of which commences 
with the taxpayer, 

(B) which is acquired for use or lease by 
the taxpayer and not for resale, 

(C) which is made by a manufacturer, 
(D) which is treated as a motor vehicle for 

purposes of title II of the Clean Air Act, 
(E) which has a gross vehicle weight rating 

of less than 14,000 pounds, and 
(F) which is propelled to a significant ex-

tent by an electric motor which draws elec-
tricity from a battery which— 

(i) has a capacity of not less than 4 kilo-
watt hours, and 

(ii) is capable of being recharged from an 
external source of electricity. 

(2) Motor vehicle 

The term ‘‘motor vehicle’’ means any vehi-
cle which is manufactured primarily for use on 
public streets, roads, and highways (not in-
cluding a vehicle operated exclusively on a 
rail or rails) and which has at least 4 wheels. 

(3) Manufacturer 

The term ‘‘manufacturer’’ has the meaning 
given such term in regulations prescribed by 
the Administrator of the Environmental Pro-
tection Agency for purposes of the administra-
tion of title II of the Clean Air Act (42 U.S.C. 
7521 et seq.). 

(4) Battery capacity 

The term ‘‘capacity’’ means, with respect to 
any battery, the quantity of electricity which 
the battery is capable of storing, expressed in 
kilowatt hours, as measured from a 100 per-
cent state of charge to a 0 percent state of 
charge. 

(e) Limitation on number of new qualified plug- 
in electric drive motor vehicles eligible for 
credit 

(1) In general 

In the case of a new qualified plug-in electric 
drive motor vehicle sold during the phaseout 
period, only the applicable percentage of the 
credit otherwise allowable under subsection 
(a) shall be allowed. 

(2) Phaseout period 

For purposes of this subsection, the phase-
out period is the period beginning with the 
second calendar quarter following the calendar 
quarter which includes the first date on which 
the number of new qualified plug-in electric 
drive motor vehicles manufactured by the 
manufacturer of the vehicle referred to in 
paragraph (1) sold for use in the United States 
after December 31, 2009, is at least 200,000. 

(3) Applicable percentage 

For purposes of paragraph (1), the applicable 
percentage is— 

(A) 50 percent for the first 2 calendar quar-
ters of the phaseout period, 

(B) 25 percent for the 3d and 4th calendar 
quarters of the phaseout period, and 

(C) 0 percent for each calendar quarter 
thereafter. 

(4) Controlled groups 

Rules similar to the rules of section 30B(f)(4) 
shall apply for purposes of this subsection. 

(f) Special rules 

(1) Basis reduction 

For purposes of this subtitle, the basis of 
any property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit so allowed. 

(2) No double benefit 

The amount of any deduction or other credit 
allowable under this chapter for a new quali-
fied plug-in electric drive motor vehicle shall 
be reduced by the amount of credit allowed 
under subsection (a) for such vehicle. 
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(3) Property used by tax-exempt entity 

In the case of a vehicle the use of which is 
described in paragraph (3) or (4) of section 
50(b) and which is not subject to a lease, the 
person who sold such vehicle to the person or 
entity using such vehicle shall be treated as 
the taxpayer that placed such vehicle in serv-
ice, but only if such person clearly discloses to 
such person or entity in a document the 
amount of any credit allowable under sub-
section (a) with respect to such vehicle (deter-
mined without regard to subsection (c)). 

(4) Property used outside United States not 
qualified 

No credit shall be allowable under sub-
section (a) with respect to any property re-
ferred to in section 50(b)(1). 

(5) Recapture 

The Secretary shall, by regulations, provide 
for recapturing the benefit of any credit allow-
able under subsection (a) with respect to any 
property which ceases to be property eligible 
for such credit. 

(6) Election not to take credit 

No credit shall be allowed under subsection 
(a) for any vehicle if the taxpayer elects to not 
have this section apply to such vehicle. 

(7) Interaction with air quality and motor vehi-
cle safety standards 

A motor vehicle shall not be considered eli-
gible for a credit under this section unless 
such vehicle is in compliance with— 

(A) the applicable provisions of the Clean 
Air Act for the applicable make and model 
year of the vehicle (or applicable air quality 
provisions of State law in the case of a State 
which has adopted such provision under a 
waiver under section 209(b) of the Clean Air 
Act), and 

(B) the motor vehicle safety provisions of 
sections 30101 through 30169 of title 49, 
United States Code. 

(Added Pub. L. 110–343, div. B, title II, § 205(a), 
Oct. 3, 2008, 122 Stat. 3835; amended Pub. L. 111–5, 
div. B, title I, § 1141(a), Feb. 17, 2009, 123 Stat. 
326.) 

REFERENCES IN TEXT 

The Clean Air Act, referred to in subsecs. (d)(1)(D), 
(3), (f)(7)(A), is act July 14, 1955, ch. 360, 69 Stat. 322, 
which is classified generally to chapter 85 (§ 7401 et seq.) 
of Title 42, The Public Health and Welfare. Title II of 
the Act, known as the National Emissions Standards 
Act, is classified generally to subchapter II (§ 7521 et 
seq.) of chapter 85 of Title 42. Section 209(b) of the Act 
is classified to section 7543(b) of Title 42. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 7401 of Title 42 and Tables. 

AMENDMENTS 

2009—Pub. L. 111–5 amended section generally. Prior 
to amendment, section provided credit with respect to 
each new qualified plug-in electric drive motor vehicle 
placed in service and set forth provisions defining ‘‘ap-
plicable amount’’ and ‘‘new qualified plug-in electric 
drive motor vehicle’’ and stating limitations based on 
vehicle weight, the number of vehicles eligible for cred-
it, and amount of tax liability. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to vehicles 
acquired after Dec. 31, 2009, see section 1141(c) of Pub. 

L. 111–5, set out as a note under section 30B of this 
title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 2008, see section 205(e) of Pub. L. 110–343, set out 
as an Effective and Termination Dates of 2008 Amend-
ment note under section 24 of this title. 

SUBPART C—REFUNDABLE CREDITS 

Sec. 

31. Tax withheld on wages. 
32. Earned income. 
33. Tax withheld at source on nonresident aliens 

and foreign corporations. 
34. Certain uses of gasoline and special fuels. 
35. Health insurance costs of eligible individuals. 
36. First-time homebuyer credit. 
36A. Making work pay credit. 
37. Overpayments of tax. 

AMENDMENTS 

2009—Pub. L. 111–5, div. B, title I, § 1001(e)(3), Feb. 17, 
2009, 123 Stat. 312, added item 36A. 

2008—Pub. L. 110–289, div. C, title I, § 3011(b)(4), July 
30, 2008, 122 Stat. 2891, added item 36 and redesignated 
former item 36 as 37. 

2002—Pub. L. 107–210, div. A, title II, § 201(c)(2), Aug. 6, 
2002, 116 Stat. 960, which directed amendment of the 
table of sections for subpart C of part IV of this chapter 
by adding items 35 and 36 and striking out the last 
item, was executed to the table of sections for this sub-
part which is in part IV of subchapter A of this chapter 
by adding those items and striking out former item 35 
‘‘Overpayments of tax’’ to reflect the probable intent of 
Congress. 

1984—Pub. L. 98–369, div. A, title IV, § 471(b), July 18, 
1984, 98 Stat. 826, added subpart C heading and analysis 
of sections for subpart C consisting of items 31, 32 (for-
merly 43), 33 (formerly 32), 34 (formerly 39), and 35 (for-
merly 45). Former subpart C, setting out the rules for 
computing credit for expenses of work incentive pro-
grams, was repealed. 

§ 31. Tax withheld on wages 

(a) Wage withholding for income tax purposes 

(1) In general 

The amount withheld as tax under chapter 
24 shall be allowed to the recipient of the in-
come as a credit against the tax imposed by 
this subtitle. 

(2) Year of credit 

The amount so withheld during any calendar 
year shall be allowed as a credit for the tax-
able year beginning in such calendar year. If 
more than one taxable year begins in a cal-
endar year, such amount shall be allowed as a 
credit for the last taxable year so beginning. 

(b) Credit for special refunds of social security 
tax 

(1) In general 

The Secretary may prescribe regulations 
providing for the crediting against the tax im-
posed by this subtitle of the amount deter-
mined by the taxpayer or the Secretary to be 
allowable under section 6413(c) as a special re-
fund of tax imposed on wages. The amount al-
lowed as a credit under such regulations shall, 
for purposes of this subtitle, be considered an 
amount withheld at source as tax under sec-
tion 3402. 

(2) Year of credit 

Any amount to which paragraph (1) applies 
shall be allowed as a credit for the taxable 
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year beginning in the calendar year during 
which the wages were received. If more than 
one taxable year begins in the calendar year, 
such amount shall be allowed as a credit for 
the last taxable year so beginning. 

(c) Special rule for backup withholding 

Any credit allowed by subsection (a) for any 
amount withheld under section 3406 shall be al-
lowed for the taxable year of the recipient of the 
income in which the income is received. 

(Aug. 16, 1954, ch. 736, 68A Stat. 12; Pub. L. 94–455, 
title XIX, § 1906(b)(13)(D), Oct. 4, 1976, 90 Stat. 
1834; Pub. L. 97–248, title III, §§ 302(a), 308(a), 
Sept. 3, 1982, 96 Stat. 585, 591; Pub. L. 97–354, 
§ 3(i)(4), Oct. 19, 1982, 96 Stat. 1691; Pub. L. 97–448, 
title III, § 306(b)(1), Jan. 12, 1983, 96 Stat. 2405; 
Pub. L. 98–67, title I, §§ 102(a), 104(d)(2), Aug. 5, 
1983, 97 Stat. 369, 379; Pub. L. 98–369, div. A, title 
IV, § 471(c), title VII, § 714(j)(2), July 18, 1984, 98 
Stat. 826, 962.) 

AMENDMENTS 

1984—Subsec. (a)(1). Pub. L. 98–369, § 714(j)(2), sub-
stituted ‘‘as tax under chapter 24’’ for ‘‘under section 
3402 as tax on the wages of any individual’’. 

1983—Pub. L. 98–67 added subsec. (c) and repealed 
amendments made by Pub. L. 97–248. See 1982 Amend-
ment note below. 

Pub. L. 97–448 amended subsec. (d) generally. See 1982 
Amendment note below. 

1982—Pub. L. 97–248, as amended by Pub. L. 97–354 and 
Pub. L. 97–448, amended section generally, applicable to 
payments of interest, dividends, and patronage divi-
dends paid or credited after June 30, 1983. Section 
102(a), (b) of Pub. L. 98–67, title I, Aug. 5, 1983, 97 Stat. 
369, repealed subtitle A (§§ 301–308) of title III of Pub. L. 
97–248 as of the close of June 30, 1983, and provided that 
the Internal Revenue Code of 1954 [now 1986] [this title] 
shall be applied and administered (subject to certain 
exceptions) as if such subtitle A (and the amendments 
made by such subtitle A) had not been enacted. 

1976—Subsec. (b)(1). Pub. L. 94–455 struck out ‘‘or his 
delegate’’ after ‘‘The Secretary’’ and ‘‘(or his dele-
gate)’’ after ‘‘taxpayer or the Secretary’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 715 of Pub. L. 98–369 provided that: ‘‘Any 
amendment made by this subtitle [subtitle A (§§ 711–715) 
of title VII of Pub. L. 98–369, see Tables for classifica-
tion] shall take effect as if included in the provision of 
the Tax Equity and Fiscal Responsibility Act of 1982 
[Pub. L. 97–248] to which such amendment relates.’’ 

EFFECTIVE DATE OF 1983 AMENDMENTS 

Section 110 of title I of Pub. L. 98–67 provided that: 
‘‘(a) GENERAL RULE.—Except as otherwise provided in 

this section, the amendments made by this title [enact-
ing sections 3406 and 6705 of this title, amending this 
section and sections 274, 275, 643, 661, 3402, 3403, 3502, 
3507, 6011, 6013, 6015, 6042, 6044, 6049, 6051, 6365, 6401, 6413, 
6652, 6653, 6654, 6676, 6678, 6682, 7205, 7215, 7431, 7654, and 
7701 of this title, repealing sections 3451 to 3456 of this 
title, enacting provisions set out as notes under sec-
tions 1, 3451, and 6011 of this title, and repealing provi-
sions set out as a note under section 3451 of this title] 
shall apply with respect to payments made after De-
cember 31, 1983. 

‘‘(b) SECTION 102.—The amendments made by section 
102 [amending this section and sections 274, 275, 643, 661, 
3403, 3502, 3507, 6013, 6015, 6042, 6044, 6049, 6051, 6365, 6401, 
6413, 6654, 6682, 7205, 7215, 7654, and 7701 of this title, re-
pealing sections 3451 to 3456 of this title, enacting pro-
visions set out as a note under section 3451 of this title, 
and repealing provisions set out as a note under section 
3451 of this title] shall take effect as of the close of 
June 30, 1983. 

‘‘(c) SECTIONS 104(b) AND 107.—The amendments made 
by sections 104(b) and 107 [amending sections 6682, 7205, 
and 7431 of this title] shall take effect on the date of 
the enactment of this Act [Aug. 5, 1983].’’ 

Section 311(d) of Pub. L. 97–448 provided that: ‘‘The 
amendments made by section 306 [amending this sec-
tion and sections 48, 55, 263, 291, 312, 338, 401, 501, 1232, 
6038A, 6226, 6228, 6679, and 7701 of this title, enacting 
provisions set out as notes under sections 338 and 1232 
of this title, and amending provisions set out as notes 
under sections 56, 72, 101, 103, 168, 302, 311, 338, 415, 907, 
and 5701 of this title] shall take effect as if included in 
the provisions of the Tax Equity and Fiscal Respon-
sibility Act of 1982 [Pub. L. 97–248] to which such 
amendments relate.’’ 

CONSTRUCTION OF AMENDMENT BY TITLE VII OF 
DIVISION A OF PUB. L. 98–369 

Section 701 of title VII of div. A of Pub. L. 98–369 pro-
vided that: ‘‘For purposes of applying the amendments 
made by any title of this Act [see Tables for classifica-
tion] other than this title, the provisions of this title 
shall be treated as having been enacted immediately 
before the provisions of such other titles.’’ 

§ 32. Earned income 

(a) Allowance of credit 

(1) In general 

In the case of an eligible individual, there 
shall be allowed as a credit against the tax im-
posed by this subtitle for the taxable year an 
amount equal to the credit percentage of so 
much of the taxpayer’s earned income for the 
taxable year as does not exceed the earned in-
come amount. 

(2) Limitation 

The amount of the credit allowable to a tax-
payer under paragraph (1) for any taxable year 
shall not exceed the excess (if any) of— 

(A) the credit percentage of the earned in-
come amount, over 

(B) the phaseout percentage of so much of 
the adjusted gross income (or, if greater, the 
earned income) of the taxpayer for the tax-
able year as exceeds the phaseout amount. 

(b) Percentages and amounts 

For purposes of subsection (a)— 

(1) Percentages 

The credit percentage and the phaseout per-
centage shall be determined as follows: 

(A) In general 

In the case of taxable years beginning 
after 1995: 

In the case of an eligible 
individual with: 

The credit 
percentage 

is: 

The 
phaseout 

percentage 
is: 

1 qualifying child ......... 34 ................ 15.98 
2 or more qualifying 

children.
40 ................ 21.06 

No qualifying children 7.65 ............ 7.65 

(B) Transitional percentages for 1995 

In the case of taxable years beginning in 
1995: 

In the case of an eligible 
individual with: 

The credit 
percentage 

is: 

The 
phaseout 

percentage 
is: 

1 qualifying child ......... 34 ................ 15.98 
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In the case of an eligible 
individual with: 

The credit 
percentage 

is: 

The 
phaseout 

percentage 
is: 

2 or more qualifying 
children.

36 ................ 20.22 

No qualifying children 7.65 ............ 7.65 

(C) Transitional percentages for 1994 

In the case of a taxable year beginning in 
1994: 

In the case of an eligible 
individual with: 

The credit 
percentage 

is: 

The 
phaseout 

percentage 
is: 

1 qualifying child ......... 26.3 .............. 15.98 
2 or more qualifying 

children.
30 ................ 17.68 

No qualifying children 7.65 ............ 7.65 

(2) Amounts 

(A) In general 

Subject to subparagraph (B), the earned 
income amount and the phaseout amount 
shall be determined as follows: 

In the case of an eligible 
individual with: 

The earned 
income 

amount is: 

The 
phaseout 

amount is: 

1 qualifying child ......... $6,330 ........... $11,610 
2 or more qualifying 

children.
$8,890 ........... $11,610 

No qualifying children $4,220 ........... $5,280 

(B) Joint returns 

In the case of a joint return filed by an eli-
gible individual and such individual’s 
spouse, the phaseout amount determined 
under subparagraph (A) shall be increased 
by— 

(i) $1,000 in the case of taxable years be-
ginning in 2002, 2003, and 2004, 

(ii) $2,000 in the case of taxable years be-
ginning in 2005, 2006, and 2007, and 

(iii) $3,000 in the case of taxable years be-
ginning after 2007. 

(3) Special rules for 2009 and 2010 

In the case of any taxable year beginning in 
2009 or 2010— 

(A) Increased credit percentage for 3 or more 
qualifying children 

In the case of a taxpayer with 3 or more 
qualifying children, the credit percentage is 
45 percent. 

(B) Reduction of marriage penalty 

(i) In general 

The dollar amount in effect under para-
graph (2)(B) shall be $5,000. 

(ii) Inflation adjustment 

In the case of any taxable year beginning 
in 2010, the $5,000 amount in clause (i) shall 
be increased by an amount equal to— 

(I) such dollar amount, multiplied by 
(II) the cost of living adjustment deter-

mined under section 1(f)(3) for the cal-
endar year in which the taxable year be-
gins determined by substituting ‘‘cal-
endar year 2008’’ for ‘‘calendar year 1992’’ 
in subparagraph (B) thereof. 

(iii) Rounding 

Subparagraph (A) of subsection (j)(2) 
shall apply after taking into account any 
increase under clause (ii). 

(c) Definitions and special rules 

For purposes of this section— 

(1) Eligible individual 

(A) In general 

The term ‘‘eligible individual’’ means— 
(i) any individual who has a qualifying 

child for the taxable year, or 
(ii) any other individual who does not 

have a qualifying child for the taxable 
year, if— 

(I) such individual’s principal place of 
abode is in the United States for more 
than one-half of such taxable year, 

(II) such individual (or, if the individ-
ual is married, either the individual or 
the individual’s spouse) has attained age 
25 but not attained age 65 before the 
close of the taxable year, and 

(III) such individual is not a dependent 
for whom a deduction is allowable under 
section 151 to another taxpayer for any 
taxable year beginning in the same cal-
endar year as such taxable year. 

For purposes of the preceding sentence, 
marital status shall be determined under 
section 7703. 

(B) Qualifying child ineligible 

If an individual is the qualifying child of a 
taxpayer for any taxable year of such tax-
payer beginning in a calendar year, such in-
dividual shall not be treated as an eligible 
individual for any taxable year of such indi-
vidual beginning in such calendar year. 

(C) Exception for individual claiming bene-
fits under section 911 

The term ‘‘eligible individual’’ does not in-
clude any individual who claims the benefits 
of section 911 (relating to citizens or resi-
dents living abroad) for the taxable year. 

(D) Limitation on eligibility of nonresident 
aliens 

The term ‘‘eligible individual’’ shall not 
include any individual who is a nonresident 
alien individual for any portion of the tax-
able year unless such individual is treated 
for such taxable year as a resident of the 
United States for purposes of this chapter by 
reason of an election under subsection (g) or 
(h) of section 6013. 

(E) Identification number requirement 

No credit shall be allowed under this sec-
tion to an eligible individual who does not 
include on the return of tax for the taxable 
year— 

(i) such individual’s taxpayer identifica-
tion number, and 

(ii) if the individual is married (within 
the meaning of section 7703), the taxpayer 
identification number of such individual’s 
spouse. 

(F) Individuals who do not include TIN, etc., 
of any qualifying child 

No credit shall be allowed under this sec-
tion to any eligible individual who has one 
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or more qualifying children if no qualifying 
child of such individual is taken into ac-
count under subsection (b) by reason of para-
graph (3)(D). 

(2) Earned income 

(A) The term ‘‘earned income’’ means— 
(i) wages, salaries, tips, and other em-

ployee compensation, but only if such 
amounts are includible in gross income for 
the taxable year, plus 

(ii) the amount of the taxpayer’s net earn-
ings from self-employment for the taxable 
year (within the meaning of section 1402(a)), 
but such net earnings shall be determined 
with regard to the deduction allowed to the 
taxpayer by section 164(f). 

(B) For purposes of subparagraph (A)— 
(i) the earned income of an individual shall 

be computed without regard to any commu-
nity property laws, 

(ii) no amount received as a pension or an-
nuity shall be taken into account, 

(iii) no amount to which section 871(a) ap-
plies (relating to income of nonresident 
alien individuals not connected with United 
States business) shall be taken into account, 

(iv) no amount received for services pro-
vided by an individual while the individual 
is an inmate at a penal institution shall be 
taken into account, 

(v) no amount described in subparagraph 
(A) received for service performed in work 
activities as defined in paragraph (4) or (7) of 
section 407(d) of the Social Security Act to 
which the taxpayer is assigned under any 
State program under part A of title IV of 
such Act shall be taken into account, but 
only to the extent such amount is subsidized 
under such State program, and 

(vi) a taxpayer may elect to treat amounts 
excluded from gross income by reason of sec-
tion 112 as earned income. 

(3) Qualifying child 

(A) In general 

The term ‘‘qualifying child’’ means a 
qualifying child of the taxpayer (as defined 
in section 152(c), determined without regard 
to paragraph (1)(D) thereof and section 
152(e)). 

(B) Married individual 

The term ‘‘qualifying child’’ shall not in-
clude an individual who is married as of the 
close of the taxpayer’s taxable year unless 
the taxpayer is entitled to a deduction under 
section 151 for such taxable year with re-
spect to such individual (or would be so enti-
tled but for section 152(e)). 

(C) Place of abode 

For purposes of subparagraph (A), the re-
quirements of section 152(c)(1)(B) shall be 
met only if the principal place of abode is in 
the United States. 

(D) Identification requirements 

(i) In general 

A qualifying child shall not be taken 
into account under subsection (b) unless 
the taxpayer includes the name, age, and 

TIN of the qualifying child on the return 
of tax for the taxable year. 

(ii) Other methods 

The Secretary may prescribe other 
methods for providing the information de-
scribed in clause (i). 

(4) Treatment of military personnel stationed 
outside the United States 

For purposes of paragraphs (1)(A)(ii)(I) and 
(3)(C), the principal place of abode of a mem-
ber of the Armed Forces of the United States 
shall be treated as in the United States during 
any period during which such member is sta-
tioned outside the United States while serving 
on extended active duty with the Armed 
Forces of the United States. For purposes of 
the preceding sentence, the term ‘‘extended 
active duty’’ means any period of active duty 
pursuant to a call or order to such duty for a 
period in excess of 90 days or for an indefinite 
period. 

(d) Married individuals 

In the case of an individual who is married 
(within the meaning of section 7703), this section 
shall apply only if a joint return is filed for the 
taxable year under section 6013. 

(e) Taxable year must be full taxable year 

Except in the case of a taxable year closed by 
reason of the death of the taxpayer, no credit 
shall be allowable under this section in the case 
of a taxable year covering a period of less than 
12 months. 

(f) Amount of credit to be determined under 
tables 

(1) In general 

The amount of the credit allowed by this 
section shall be determined under tables pre-
scribed by the Secretary. 

(2) Requirements for tables 

The tables prescribed under paragraph (1) 
shall reflect the provisions of subsections (a) 
and (b) and shall have income brackets of not 
greater than $50 each— 

(A) for earned income between $0 and the 
amount of earned income at which the credit 
is phased out under subsection (b), and 

(B) for adjusted gross income between the 
dollar amount at which the phaseout begins 
under subsection (b) and the amount of ad-
justed gross income at which the credit is 
phased out under subsection (b). 

(g) Coordination with advance payments of 
earned income credit 

(1) Recapture of excess advance payments 

If any payment is made to the individual by 
an employer under section 3507 during any cal-
endar year, then the tax imposed by this chap-
ter for the individual’s last taxable year begin-
ning in such calendar year shall be increased 
by the aggregate amount of such payments. 

(2) Reconciliation of payments advanced and 
credit allowed 

Any increase in tax under paragraph (1) shall 
not be treated as tax imposed by this chapter 
for purposes of determining the amount of any 
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credit (other than the credit allowed by sub-
section (a)) allowable under this part. 

[(h) Repealed. Pub. L. 107–16, title III, § 303(c), 
June 7, 2001, 115 Stat. 55] 

(i) Denial of credit for individuals having exces-
sive investment income 

(1) In general 

No credit shall be allowed under subsection 
(a) for the taxable year if the aggregate 
amount of disqualified income of the taxpayer 
for the taxable year exceeds $2,200. 

(2) Disqualified income 

For purposes of paragraph (1), the term ‘‘dis-
qualified income’’ means— 

(A) interest or dividends to the extent in-
cludible in gross income for the taxable 
year, 

(B) interest received or accrued during the 
taxable year which is exempt from tax im-
posed by this chapter, 

(C) the excess (if any) of— 
(i) gross income from rents or royalties 

not derived in the ordinary course of a 
trade or business, over 

(ii) the sum of— 
(I) the deductions (other than interest) 

which are clearly and directly allocable 
to such gross income, plus 

(II) interest deductions properly allo-
cable to such gross income, 

(D) the capital gain net income (as defined 
in section 1222) of the taxpayer for such tax-
able year, and 

(E) the excess (if any) of— 
(i) the aggregate income from all passive 

activities for the taxable year (determined 
without regard to any amount included in 
earned income under subsection (c)(2) or 
described in a preceding subparagraph), 
over 

(ii) the aggregate losses from all passive 
activities for the taxable year (as so deter-
mined). 

For purposes of subparagraph (E), the term 
‘‘passive activity’’ has the meaning given such 
term by section 469. 

(j) Inflation adjustments 

(1) In general 

In the case of any taxable year beginning 
after 1996, each of the dollar amounts in sub-
sections (b)(2) and (i)(1) shall be increased by 
an amount equal to— 

(A) such dollar amount, multiplied by 
(B) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar 
year in which the taxable year begins, deter-
mined— 

(i) in the case of amounts in subsections 
(b)(2)(A) and (i)(1), by substituting ‘‘cal-
endar year 1995’’ for ‘‘calendar year 1992’’ 
in subparagraph (B) thereof, and 

(ii) in the case of the $3,000 amount in 
subsection (b)(2)(B)(iii), by substituting 
‘‘calendar year 2007’’ for ‘‘calendar year 
1992’’ in subparagraph (B) of such section 1. 

(2) Rounding 

(A) In general 

If any dollar amount in subsection 
(b)(2)(A) (after being increased under sub-

paragraph (B) thereof), after being increased 
under paragraph (1), is not a multiple of $10, 
such dollar amount shall be rounded to the 
nearest multiple of $10. 

(B) Disqualified income threshold amount 

If the dollar amount in subsection (i)(1), 
after being increased under paragraph (1), is 
not a multiple of $50, such amount shall be 
rounded to the next lowest multiple of $50. 

(k) Restrictions on taxpayers who improperly 
claimed credit in prior year 

(1) Taxpayers making prior fraudulent or reck-
less claims 

(A) In general 

No credit shall be allowed under this sec-
tion for any taxable year in the disallowance 
period. 

(B) Disallowance period 

For purposes of paragraph (1), the dis-
allowance period is— 

(i) the period of 10 taxable years after 
the most recent taxable year for which 
there was a final determination that the 
taxpayer’s claim of credit under this sec-
tion was due to fraud, and 

(ii) the period of 2 taxable years after the 
most recent taxable year for which there 
was a final determination that the tax-
payer’s claim of credit under this section 
was due to reckless or intentional dis-
regard of rules and regulations (but not 
due to fraud). 

(2) Taxpayers making improper prior claims 

In the case of a taxpayer who is denied cred-
it under this section for any taxable year as a 
result of the deficiency procedures under sub-
chapter B of chapter 63, no credit shall be al-
lowed under this section for any subsequent 
taxable year unless the taxpayer provides such 
information as the Secretary may require to 
demonstrate eligibility for such credit. 

(l) Coordination with certain means-tested pro-
grams 

For purposes of— 
(1) the United States Housing Act of 1937, 
(2) title V of the Housing Act of 1949, 
(3) section 101 of the Housing and Urban De-

velopment Act of 1965, 
(4) sections 221(d)(3), 235, and 236 of the Na-

tional Housing Act, and 
(5) the Food and Nutrition Act of 2008, 

any refund made to an individual (or the spouse 
of an individual) by reason of this section, and 
any payment made to such individual (or such 
spouse) by an employer under section 3507, shall 
not be treated as income (and shall not be taken 
into account in determining resources for the 
month of its receipt and the following month). 

(m) Identification numbers 

Solely for purposes of subsections (c)(1)(E) and 
(c)(3)(D), a taxpayer identification number 
means a social security number issued to an in-
dividual by the Social Security Administration 
(other than a social security number issued pur-
suant to clause (II) (or that portion of clause 
(III) that relates to clause (II)) of section 
205(c)(2)(B)(i) of the Social Security Act). 
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(Added Pub. L. 94–12, title II, § 204(a), Mar. 29, 
1975, 89 Stat. 30, § 43; amended Pub. L. 94–164, 
§ 2(c), Dec. 23, 1975, 89 Stat. 971; Pub. L. 94–455, 
title IV, § 401(c)(1)(B), (2), Oct. 4, 1976, 90 Stat. 
1557; Pub. L. 95–600, title I, §§ 104(a)–(e), 105(a), 
Nov. 6, 1978, 92 Stat. 2772, 2773; Pub. L. 95–615, 
§ 202(g)(5), formerly § 202(f)(5), Nov. 8, 1978, 92 
Stat. 3100, renumbered § 202(g)(5) and amended 
Pub. L. 96–222, title I, §§ 101(a)(1), (2)(E), 
108(a)(1)(A), Apr. 1, 1980, 94 Stat. 194, 195, 223; 
Pub. L. 97–34, title I, §§ 111(b)(2), 112(b)(3), Aug. 
13, 1981, 95 Stat. 194, 195; Pub. L. 98–21, title I, 
§ 124(c)(4)(B), Apr. 20, 1983, 97 Stat. 91; renum-
bered § 32 and amended Pub. L. 98–369, div. A, 
title IV, §§ 423(c)(3), 471(c), title X, § 1042(a)–(d)(2), 
July 18, 1984, 98 Stat. 801, 826, 1043; Pub. L. 99–514, 
title I, §§ 104(b)(1)(B), 111(a)–(d)(1), title XII, 
§ 1272(d)(4), title XIII, § 1301(j)(8), Oct. 22, 1986, 100 
Stat. 2104, 2107, 2594, 2658; Pub. L. 100–647, title I, 
§§ 1001(c), 1007(g)(12), Nov. 10, 1988, 102 Stat. 3350, 
3436; Pub. L. 101–508, title XI, §§ 11101(d)(1)(B), 
11111(a), (b), (e), Nov. 5, 1990, 104 Stat. 1388–405, 
1388–408, 1388–412, 1388–413; Pub. L. 103–66, title 
XIII, § 13131(a)–(d)(1), Aug. 10, 1993, 107 Stat. 
433–435; Pub. L. 103–465, title VII, §§ 721(a), 722(a), 
723(a), 742(a), Dec. 8, 1994, 108 Stat. 5002, 5003, 
5010; Pub. L. 104–7, § 4(a), Apr. 11, 1995, 109 Stat. 
95; Pub. L. 104–193, title IV, § 451(a), (b), title IX, 
§§ 909(a), (b), 910(a), (b), Aug. 22, 1996, 110 Stat. 
2276, 2277, 2351, 2352; Pub. L. 105–34, title I, 
§ 101(b), title III, § 312(d)(2), title X, § 1085(a)(1), 
(b)–(d), Aug. 5, 1997, 111 Stat. 798, 840, 955, 956; 
Pub. L. 105–206, title VI, §§ 6003(b), 6010(p)(1), (2), 
6021(a), (b), July 22, 1998, 112 Stat. 791, 816, 817, 
823, 824; Pub. L. 106–170, title IV, § 412(a), Dec. 17, 
1999, 113 Stat. 1917; Pub. L. 107–16, title II, 
§ 201(c)(3), title III, § 303(a)–(f), (h), June 7, 2001, 
115 Stat. 47, 55–57; Pub. L. 107–147, title IV, 
§ 416(a)(1), Mar. 9, 2002, 116 Stat. 55; Pub. L. 
108–311, title I, § 104(b), title II, § 205, Oct. 4, 2004, 
118 Stat. 1169, 1176; Pub. L. 109–135, title III, 
§ 302(a), Dec. 21, 2005, 119 Stat. 2608; Pub. L. 
109–432, div. A, title I, § 106(a), Dec. 20, 2006, 120 
Stat. 2938; Pub. L. 110–234, title IV, § 4002(b)(1)(B), 
(2)(O), May 22, 2008, 122 Stat. 1096, 1097; Pub. L. 
110–245, title I, § 102(a), June 17, 2008, 122 Stat. 
1625; Pub. L. 110–246, § 4(a), title IV, 
§ 4002(b)(1)(B), (2)(O), June 18, 2008, 122 Stat. 1664, 
1857, 1858; Pub. L. 111–5, div. B, title I, § 1002(a), 
Feb. 17, 2009, 123 Stat. 312.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

AMENDMENT OF SECTION 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsecs. 
(c)(2)(B)(v) and (m), is act Aug. 14, 1935, ch. 531, 49 Stat. 
620, as amended. Part A of title IV of the Act is classi-
fied generally to part A (§ 601 et seq.) of subchapter IV 
of chapter 7 of Title 42, The Public Health and Welfare. 
Sections 205(c)(2)(B)(i) and 407(d)(4), (7) of the Act are 
classified to sections 405(c)(2)(B)(i) and 607(d)(4), (7), re-
spectively, of Title 42. For complete classification of 
this Act to the Code, see section 1305 of Title 42 and 
Tables. 

The United States Housing Act of 1937, referred to in 
subsec. (l)(1), is act Sept. 1, 1937, ch. 896, as revised gen-
erally by Pub. L. 93–383, title II, § 201(a), Aug. 22, 1974, 
88 Stat. 653, which is classified generally to chapter 8 
(§ 1437 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the 
Code, see Short Title note under section 1437 of Title 42 
and Tables. 

The Housing Act of 1949, referred to in subsec. (l)(2), 
is act July 15, 1949, ch. 338, 63 Stat. 413, as amended. 
Title V of the Act is classified generally to subchapter 
III (§ 1471 et seq.) of chapter 8A of Title 42. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 1441 of Title 42 and Tables. 

Section 101 of the Housing and Urban Development 
Act of 1965, referred to in subsec. (l)(3), is section 101 of 
Pub. L. 89–117, title I, Aug. 10, 1965, 79 Stat. 451, which 
enacted section 1701s of Title 12, Banks and Banking, 
and amended sections 1451 and 1465 of Title 42. 

Sections 221(d)(3), 235, and 236 of the National Hous-
ing Act, referred to in subsec. (l)(4), are classified to 
sections 1715l(d)(3), 1715z, and 1715z–1, respectively, of 
Title 12. 

The Food and Nutrition Act of 2008, referred to in 
subsec. (l)(5), is Pub. L. 88–525, Aug. 31, 1964, 78 Stat. 703, 
which is classified generally to chapter 51 (§ 2011 et seq.) 
of Title 7, Agriculture. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 2011 of Title 7 and Tables. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

PRIOR PROVISIONS 

A prior section 32 was renumbered section 33 of this 
title. 

AMENDMENTS 

2009—Subsec. (b)(3). Pub. L. 111–5 added par. (3). 
2008—Subsec. (c)(2)(B)(vi). Pub. L. 110–245 amended cl. 

(vi) generally. Prior to amendment, cl. (vi) read as fol-
lows: ‘‘in the case of any taxable year ending— 

‘‘(I) after the date of the enactment of this clause, 
and 

‘‘(II) before January 1, 2008, 
a taxpayer may elect to treat amounts excluded from 
gross income by reason of section 112 as earned in-
come.’’ 

Subsec. (l)(5). Pub. L. 110–246, § 4002(b)(1)(B), (2)(O), 
substituted ‘‘Food and Nutrition Act of 2008’’ for ‘‘Food 
Stamp Act of 1977’’. 

2006—Subsec. (c)(2)(B)(vi)(II). Pub. L. 109–432 sub-
stituted ‘‘2008’’ for ‘‘2007’’. 

2005—Subsec. (c)(2)(B)(vi)(II). Pub. L. 109–135 sub-
stituted ‘‘2007’’ for ‘‘2006’’. 

2004—Subsec. (c)(1)(C) to (G). Pub. L. 108–311, 
§ 205(b)(1), redesignated subpars. (D) to (G) as (C) to (F), 
respectively, and struck out former subpar. (C) which 
related to 2 or more claiming qualifying child. 

Subsec. (c)(2)(B)(vi). Pub. L. 108–311, § 104(b), added cl. 
(vi). 

Subsec. (c)(3). Pub. L. 108–311, § 205(a), amended par. 
(3) generally, substituting subpars. (A) to (D) for former 
subpars. (A) to (E), relating to qualifying child in gen-
eral, relationship test, age requirements, identification 
requirements, and place of abode requirements. 

Subsec. (c)(4). Pub. L. 108–311, § 205(b)(2), substituted 
‘‘(3)(C)’’ for ‘‘(3)(E)’’. 

Subsec. (m). Pub. L. 108–311, § 205(b)(3), substituted 
‘‘(c)(1)(E)’’ for ‘‘(c)(1)(F)’’. 

2002—Subsec. (g)(2). Pub. L. 107–147 substituted ‘‘part’’ 
for ‘‘subpart’’. 

2001—Subsec. (a)(2)(B). Pub. L. 107–16, §§ 303(d)(1), 901, 
temporarily struck out ‘‘modified’’ before ‘‘adjusted 
gross income’’. See Effective and Termination Dates of 
2001 Amendment note below. 
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Subsec. (b)(2). Pub. L. 107–16, §§ 303(a)(1), 901, tempo-
rarily reenacted par. heading without change, des-
ignated existing provisions as subpar. (A), inserted sub-
par. heading, substituted ‘‘Subject to subparagraph (B), 
the earned’’ for ‘‘The earned’’, and added subpar. (B). 
See Effective and Termination Dates of 2001 Amend-
ment note below. 

Subsec. (c)(1)(C). Pub. L. 107–16, §§ 303(f), 901, tempo-
rarily amended heading and text of subpar. (C) gener-
ally. Prior to amendment, text read as follows: ‘‘If 2 or 
more individuals would (but for this subparagraph and 
after application of subparagraph (B)) be treated as eli-
gible individuals with respect to the same qualifying 
child for taxable years beginning in the same calendar 
year, only the individual with the highest modified ad-
justed gross income for such taxable years shall be 
treated as an eligible individual with respect to such 
qualifying child.’’ See Effective and Termination Dates 
of 2001 Amendment note below. 

Subsec. (c)(2)(A)(i). Pub. L. 107–16, §§ 303(b), 901, tem-
porarily inserted ‘‘, but only if such amounts are in-
cludible in gross income for the taxable year’’ after 
‘‘other employee compensation’’. See Effective and Ter-
mination Dates of 2001 Amendment note below. 

Subsec. (c)(3)(A)(ii). Pub. L. 107–16, §§ 303(e)(2)(B), 901, 
temporarily struck out ‘‘except as provided in subpara-
graph (B)(iii),’’ before ‘‘who has’’. See Effective and 
Termination Dates of 2001 Amendment note below. 

Subsec. (c)(3)(B)(i). Pub. L. 107–16, §§ 303(e)(1), 901, 
temporarily reenacted heading, introductory provi-
sions, and subcl. (III) of cl. (i) without change and 
amended subcls. (I) and (II) generally. Prior to amend-
ment, subcls. (I) and (II) read as follows: 

‘‘(I) a son or daughter of the taxpayer, or a descend-
ant of either, 

‘‘(II) a stepson or stepdaughter of the taxpayer, or.’’ 

See Effective and Termination Dates of 2001 Amend-
ment note below. 

Subsec. (c)(3)(B)(iii). Pub. L. 107–16, §§ 303(e)(2)(A), 901, 
temporarily reenacted heading without change and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘For purposes of clause (i)(III), the term ‘el-
igible foster child’ means an individual not described in 
clause (i)(I) or (II) who— 

‘‘(I) is a brother, sister, stepbrother, or stepsister of 
the taxpayer (or a descendant of any such relative) or 
is placed with the taxpayer by an authorized place-
ment agency, 

‘‘(II) the taxpayer cares for as the taxpayer’s own 
child, and 

‘‘(III) has the same principal place of abode as the 
taxpayer for the taxpayer’s entire taxable year.’’ 

See Effective and Termination Dates of 2001 Amend-
ment note below. 

Subsec. (c)(3)(E). Pub. L. 107–16, §§ 303(h), 901, tempo-
rarily substituted ‘‘subparagraph (A)(ii)’’ for ‘‘subpara-
graphs (A)(ii) and (B)(iii)(II)’’. See Effective and Termi-
nation Dates of 2001 Amendment note below. 

Subsec. (c)(5). Pub. L. 107–16, §§ 303(d)(2)(A), 901, tem-
porarily struck out heading and text of par. (5), which 
defined ‘‘modified adjusted gross income’’ as meaning 
adjusted gross income without regard to certain de-
scribed amounts and increased by certain described 
amounts. See Effective and Termination Dates of 2001 
Amendment note below. 

Subsec. (f)(2)(B). Pub. L. 107–16, §§ 303(d)(2)(B), 901, 
temporarily struck out ‘‘modified’’ before ‘‘adjusted 
gross income’’ in two places. See Effective and Termi-
nation Dates of 2001 Amendment note below. 

Subsec. (h). Pub. L. 107–16, §§ 303(c), 901, temporarily 
struck out heading and text of subsec. (h). Text read as 
follows: ‘‘The credit allowed under this section for the 
taxable year shall be reduced by the amount of tax im-
posed by section 55 (relating to alternative minimum 
tax) with respect to such taxpayer for such taxable 
year.’’ See Effective and Termination Dates of 2001 
Amendment note below. 

Subsec. (j)(1)(B). Pub. L. 107–16, §§ 303(a)(2), 901, tem-
porarily amended subpar. (B) generally. Prior to 
amendment, subpar. (B) read as follows: ‘‘the cost-of- 

living adjustment determined under section 1(f)(3) for 
the calendar year in which the taxable year begins, de-
termined by substituting ‘calendar year 1995’ for ‘cal-
endar year 1992’ in subparagraph (B) thereof.’’ See Ef-
fective and Termination Dates of 2001 Amendment note 
below. 

Subsec. (j)(2)(A). Pub. L. 107–16, §§ 303(a)(3), 901, tem-
porarily substituted ‘‘subsection (b)(2)(A) (after being 
increased under subparagraph (B) thereof)’’ for ‘‘sub-
section (b)(2)’’. See Effective and Termination Dates of 
2001 Amendment note below. 

Subsec. (n). Pub. L. 107–16, §§ 201(c)(3), 901, tempo-
rarily struck out heading and text of subsec. (n), which 
had increased credit allowable under this section in the 
case of a taxpayer with respect to whom a child tax 
credit is allowed under section 24(a), described amount 
of increase, and set forth provisions relating to coordi-
nation with other credits allowable under this part. See 
Effective and Termination Dates of 2001 Amendment 
note below. 

1999—Subsec. (c)(3)(B)(iii). Pub. L. 106–170 added subcl. 
(I) and redesignated former subcls. (I) and (II) as (II) 
and (III), respectively. 

1998—Subsec. (c)(1)(F). Pub. L. 105–206, § 6021(a), added 
introductory provisions and struck out former intro-
ductory provisions which read as follows: ‘‘The term 
‘eligible individual’ does not include any individual 
who does not include on the return of tax for the tax-
able year—’’. 

Subsec. (c)(1)(G). Pub. L. 105–206, § 6021(b)(2), added 
subpar. (G). 

Subsec. (c)(2)(B)(v). Pub. L. 105–206, § 6010(p)(2), in-
serted ‘‘shall be taken into account’’ before ‘‘, but 
only’’. 

Subsec. (c)(3)(A)(ii) to (iv). Pub. L. 105–206, § 6021(b)(3), 
inserted ‘‘and’’ at end of cl. (ii), substituted a period for 
‘‘, and’’ at end of cl. (iii), and struck out cl. (iv) which 
read as follows: ‘‘with respect to whom the taxpayer 
meets the identification requirements of subparagraph 
(D)’’. 

Subsec. (c)(3)(D)(i). Pub. L. 105–206, § 6021(b)(1), reen-
acted heading without change and amended text of cl. 
(i) generally. Prior to amendment, text read as follows: 
‘‘The requirements of this subparagraph are met if the 
taxpayer includes the name, age, and TIN of each quali-
fying child (without regard to this subparagraph) on 
the return of tax for the taxable year.’’ 

Subsec. (c)(5)(A). Pub. L. 105–206, § 6010(p)(1)(A), in-
serted ‘‘and increased by the amounts described in sub-
paragraph (C)’’ before period at end. 

Subsec. (c)(5)(B). Pub. L. 105–206, § 6010(p)(1)(B), (C), 
inserted ‘‘or’’ at end of cl. (iii) and substituted cl. 
(iv)(III) and concluding provisions for former cls. 
(iv)(III), (v), (vi), and concluding provisions which read 
as follows: 

‘‘(III) other trades or businesses 
‘‘(v) interest received or accrued during the taxable 

year which is exempt from tax imposed by this chap-
ter, and 

‘‘(vi) amounts received as a pension or annuity, and 
any distributions or payments received from an indi-
vidual retirement plan, by the taxpayer during the 
taxable year to the extent not included in gross in-
come. 

For purposes of clause (iv), there shall not be taken 
into account items which are attributable to a trade or 
business which consists of the performance of services 
by the taxpayer as an employee. Clause (vi) shall not 
include any amount which is not includible in gross in-
come by reason of section 402(c), 403(a)(4), 403(b), 
408(d)(3), (4), or (5), or 457(e)(10).’’ 

Subsec. (c)(5)(C). Pub. L. 105–206, § 6010(p)(1)(C), added 
subpar. (C). 

Subsecs. (m), (n). Pub. L. 105–206, § 6003(b), redesig-
nated subsec. (m), relating to supplemental child cred-
it, as (n) and amended text generally. Prior to amend-
ment, text read as follows: 

‘‘(1) IN GENERAL.—In the case of a taxpayer with re-
spect to whom a credit is allowed under section 24 for 
the taxable year, there shall be allowed as a credit 



Page 118 TITLE 26—INTERNAL REVENUE CODE § 32 

under this section an amount equal to the supple-
mental child credit (if any) determined for such tax-
payer for such taxable year under paragraph (2). Such 
credit shall be in addition to the credit allowed under 
subsection (a). 

‘‘(2) SUPPLEMENTAL CHILD CREDIT.—For purposes of 
this subsection, the supplemental child credit is an 
amount equal to the excess (if any) of— 

‘‘(A) the amount determined under section 
24(d)(1)(A), over 

‘‘(B) the amount determined under section 
24(d)(1)(B). 

The amounts referred to in subparagraphs (A) and (B) 
shall be determined as if section 24(d) applied to all 
taxpayers. 

‘‘(3) COORDINATION WITH SECTION 24.—The amount of 
the credit under section 24 shall be reduced by the 
amount of the credit allowed under this subsection.’’ 

1997—Subsec. (c)(2)(B)(v). Pub. L. 105–34, § 1085(c), 
added cl. (v). 

Subsec. (c)(4). Pub. L. 105–34, § 312(d)(2), struck out 
‘‘(as defined in section 1034(h)(3)’’ after ‘‘serving on ex-
tended active duty’’ and inserted at end ‘‘For purposes 
of the preceding sentence, the term ‘extended active 
duty’ means any period of active duty pursuant to a 
call or order to such duty for a period in excess of 90 
days or for an indefinite period.’’ 

Subsec. (c)(5)(B). Pub. L. 105–34, § 1085(d)(4), inserted 
at end of concluding provisions ‘‘Clause (vi) shall not 
include any amount which is not includible in gross in-
come by reason of section 402(c), 403(a)(4), 403(b), 
408(d)(3), (4), or (5), or 457(e)(10).’’ 

Subsec. (c)(5)(B)(iv). Pub. L. 105–34, § 1085(b), sub-
stituted ‘‘75 percent’’ for ‘‘50 percent’’ in introductory 
provisions. 

Subsec. (c)(5)(B)(v), (vi). Pub. L. 105–34, § 1085(d)(1)–(3), 
added cls. (v) and (vi). 

Subsec. (k). Pub. L. 105–34, § 1085(a)(1), added subsec. 
(k). Former subsec. (k) redesignated (l). 

Subsec. (l). Pub. L. 105–34, § 1085(a)(1), redesignated 
subsec. (k) as (l). Former subsec. (l) redesignated (m). 

Subsec. (m). Pub. L. 105–34, § 1085(a)(1), redesignated 
subsec. (l) as (m) relating to identification numbers. 

Pub. L. 105–34, § 101(b), added subsec. (m) relating to 
supplemental child credit. 

1996—Subsec. (a)(2)(B). Pub. L. 104–193, § 910(a), in-
serted ‘‘modified’’ before ‘‘adjusted gross income’’. 

Subsec. (b)(2). Pub. L. 104–193, § 909(a)(3), reenacted 
heading without change and amended text generally. 
Prior to amendment, text consisted of subpars. (A) and 
(B) setting out tables for determining the earned in-
come amount for taxable years beginning after 1994 and 
for taxable years beginning in 1994. 

Subsec. (c)(1)(C). Pub. L. 104–193, § 910(a), inserted 
‘‘modified’’ before ‘‘adjusted gross income’’. 

Subsec. (c)(1)(F). Pub. L. 104–193, § 451(a), added sub-
par. (F). 

Subsec. (c)(5). Pub. L. 104–193, § 910(b), added par. (5). 
Subsec. (f)(2)(B). Pub. L. 104–193, § 910(a), inserted 

‘‘modified’’ before ‘‘adjusted gross income’’ in two 
places. 

Subsec. (i)(1). Pub. L. 104–193, § 909(a)(1), substituted 
‘‘$2,200’’ for ‘‘$2,350’’. 

Subsec. (i)(2). Pub. L. 104–193, § 909(b), added subpars. 
(D) and (E) and concluding provisions. 

Subsec. (j). Pub. L. 104–193, § 909(a)(2), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: 

‘‘(1) IN GENERAL.—In the case of any taxable year be-
ginning after 1994, each dollar amount contained in 
subsection (b)(2)(A) shall be increased by an amount 
equal to— 

‘‘(A) such dollar amount, multiplied by 
‘‘(B) the cost-of-living adjustment determined 

under section 1(f)(3), for the calendar year in which 
the taxable year begins, by substituting ‘calendar 
year 1993’ for ‘calendar year 1992’. 
‘‘(2) ROUNDING.—If any dollar amount after being in-

creased under paragraph (1) is not a multiple of $10, 
such dollar amount shall be rounded to the nearest 

multiple of $10 (or, if such dollar amount is a multiple 
of $5, such dollar amount shall be increased to the next 
higher multiple of $10).’’ 

Subsec. (l). Pub. L. 104–193, § 451(b), added subsec. (l). 
1995—Subsecs. (i) to (k). Pub. L. 104–7 added subsec. (i) 

and redesignated former subsecs. (i) and (j) as (j) and 
(k), respectively. 

1994—Subsec. (c)(1)(E). Pub. L. 103–465, § 722(a), added 
subpar. (E). 

Subsec. (c)(2)(B)(iv). Pub. L. 103–465, § 723(a), added cl. 
(iv). 

Subsec. (c)(3)(D)(i). Pub. L. 103–465, § 742(a), amended 
heading and text of cl. (i) generally. Prior to amend-
ment, text read as follows: ‘‘The requirements of this 
subparagraph are met if— 

‘‘(I) the taxpayer includes the name and age of each 
qualifying child (without regard to this subpara-
graph) on the return of tax for the taxable year, and 

‘‘(II) in the case of an individual who has attained 
the age of 1 year before the close of the taxpayer’s 
taxable year, the taxpayer includes the taxpayer 
identification number of such individual on such re-
turn of tax for such taxable year.’’ 
Subsec. (c)(4). Pub. L. 103–465, § 721(a), added par. (4). 
1993—Subsec. (a). Pub. L. 103–66, § 13131(a), amended 

heading and text of subsec. (a) generally. Prior to 
amendment, text read as follows: ‘‘In the case of an eli-
gible individual, there shall be allowed as a credit 
against the tax imposed by this subtitle for the taxable 
year an amount equal to the sum of— 

‘‘(1) the basic earned income credit, and 
‘‘(2) the health insurance credit.’’ 

Subsec. (b). Pub. L. 103–66, § 13131(a), substituted 
‘‘Percentages and amounts’’ for ‘‘Computation of cred-
it’’ in heading and amended text generally. Prior to 
amendment, text related to method of computation of 
both earned income credit and health insurance credit. 

Subsec. (c)(1)(A). Pub. L. 103–66, § 13131(b), amended 
heading and text of subpar. (A) generally. Prior to 
amendment, text read as follows: ‘‘The term ‘eligible 
individual’ means any individual who has a qualifying 
child for the taxable year.’’ 

Subsec. (c)(3)(D)(ii). Pub. L. 103–66, § 13131(d)(1), redes-
ignated cl. (iii) as (ii), substituted ‘‘clause (i)’’ for 
‘‘clause (i) or (ii)’’, and struck out heading and text of 
former cl. (ii). Text read as follows: ‘‘In the case of any 
taxpayer with respect to which the health insurance 
credit is allowed under subsection (a)(2), the Secretary 
may require a taxpayer to include an insurance policy 
number or other adequate evidence of insurance in ad-
dition to any information required to be included in 
clause (i).’’ 

Subsec. (i)(1). Pub. L. 103–66, § 13131(c)(1), added par. 
(1) and struck out text and heading of former par. (1). 
Text read as follows: ‘‘In the case of any taxable year 
beginning after the applicable calendar year, each dol-
lar amount referred to in paragraph (2)(B) shall be in-
creased by an amount equal to— 

‘‘(A) such dollar amount, multiplied by 
‘‘(B) the cost-of-living adjustment determined 

under section 1(f)(3), for the calendar year in which 
the taxable year begins, by substituting ‘calendar 
year 1984’ for ‘calendar year 1989’ in subparagraph (B) 
thereof.’’ 
Subsec. (i)(2), (3). Pub. L. 103–66, § 13131(c), redesig-

nated par. (3) as (2) and struck out former par. (2) which 
defined terms for purposes of the inflation adjustment 
in par. (1). 

1990—Subsec. (a). Pub. L. 101–508, § 11111(a), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: ‘‘In the case of an eligible individual, 
there is allowed as a credit against the tax imposed by 
this subtitle for the taxable year an amount equal to 14 
percent of so much of the earned income for the taxable 
year as does not exceed $5,714.’’ 

Subsec. (b). Pub. L. 101–508, § 11111(a), substituted 
heading for one which read ‘‘Limitation’’ and amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
read as follows: ‘‘The amount of the credit allowable to 
a taxpayer under subsection (a) for any taxable year 
shall not exceed the excess (if any) of— 
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‘‘(1) the maximum credit allowable under sub-
section (a) to any taxpayer, over 

‘‘(2) 10 percent of so much of the adjusted gross in-
come (or, if greater, the earned income) of the tax-
payer for the taxable year as exceeds $9,000. 

In the case of any taxable year beginning in 1987, para-
graph (2) shall be applied by substituting ‘$6,500’ for 
‘$9,000’.’’ 

Subsec. (c). Pub. L. 101–508, § 11111(a), amended subsec. 
(c) generally, inserting ‘‘and special rules’’ in heading 
and substituting present provisions for provisions de-
fining ‘‘eligible individual’’ and ‘‘earned income’’. 

Subsec. (i)(1)(B). Pub. L. 101–508, § 11101(d)(1)(B), sub-
stituted ‘‘1989’’ for ‘‘1987’’. 

Subsec. (i)(2)(A). Pub. L. 101–508, § 11111(e)(1), (2), sub-
stituted ‘‘clause (i) of subparagraph (B)’’ for ‘‘clause (i) 
or (ii) of subparagraph (B)’’ in cl. (i) and ‘‘clause (ii)’’ 
for ‘‘clause (iii)’’ in cl. (ii). 

Subsec. (i)(2)(B). Pub. L. 101–508, § 11111(e)(3), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘The dollar amounts referred to in this 
subparagraph are— 

‘‘(i) the $5,714 amount contained in subsection (a), 
‘‘(ii) the $6,500 amount contained in the last sen-

tence of subsection (b), and 
‘‘(iii) the $9,000 amount contained in subsection 

(b)(2).’’ 
Subsec. (j). Pub. L. 101–508, § 11111(b), added subsec. 

(j). 
1988—Subsec. (h). Pub. L. 100–647, § 1007(g)(12), struck 

out ‘‘for taxpayers other than corporations’’ after ‘‘al-
ternative minimum tax’’. 

Subsec. (i)(3). Pub. L. 100–647, § 1001(c), amended par. 
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ‘‘If any increase determined under paragraph (1) 
is not a multiple of $10, such increase shall be rounded 
to the nearest multiple of $10 (or, if such increase is a 
multiple of $5, such increase shall be increased to the 
next higher multiple of $10).’’ 

1986—Subsec. (a). Pub. L. 99–514, § 111(a), substituted 
‘‘14 percent’’ for ‘‘11 percent’’ and ‘‘$5,714’’ for ‘‘$5,000’’. 

Subsec. (b). Pub. L. 99–514, § 111(b), amended subsec. 
(b) generally. Prior to amendment, subsec. (b) read as 
follows: ‘‘The amount of the credit allowable to a tax-
payer under subsection (a) for any taxable year shall 
not exceed the excess (if any) of— 

‘‘(1) $550, over 
‘‘(2) 122⁄9 percent of so much of the adjusted gross 

income (or, if greater, the earned income) of the tax-
payer for the taxable year as exceeds $6,500.’’ 
Subsec. (c)(1)(A)(i). Pub. L. 99–514, § 1301(j)(8), sub-

stituted ‘‘section 7703’’ for ‘‘section 143’’. 
Pub. L. 99–514, § 104(b)(1)(B), substituted ‘‘section 

151(c)(3)’’ for ‘‘section 151(e)(3)’’. 
Subsec. (c)(1)(C). Pub. L. 99–514, § 1272(d)(4), struck out 

‘‘or 931’’ after ‘‘911’’ in heading, and amended text gen-
erally. Prior to amendment, text read as follows: ‘‘The 
term ‘eligible individual’ does not include an individual 
who, for the taxable year, claims the benefits of— 

‘‘(i) section 911 (relating to citizens or residents of 
the United States living abroad), 

‘‘(ii) section 931 (relating to income from sources 
within possessions of the United States).’’ 
Subsec. (d). Pub. L. 99–514, § 1301(j)(8), substituted 

‘‘section 7703’’ for ‘‘section 143’’. 
Subsec. (f)(2)(A), (B). Pub. L. 99–514, § 111(d)(1), added 

subpars. (A) and (B) and struck out former subpars. (A) 
and (B) which read as follows: 

‘‘(A) for earned income between $0 and $11,000, and 
‘‘(B) for adjusted gross income between $6,500 and 

$11,000.’’ 
Subsec. (i). Pub. L. 99–514, § 111(c), added subsec. (i). 
1984—Pub. L. 98–369, § 471(c), renumbered section 43 of 

this title as this section. 
Subsec. (a). Pub. L. 98–369, § 1042(a), substituted ‘‘11 

percent’’ for ‘‘10 percent’’. 
Subsec. (b)(1). Pub. L. 98–369, § 1042(d)(1), substituted 

‘‘$550’’ for ‘‘$500’’. 
Subsec. (b)(2). Pub. L. 98–369, § 1042(b), substituted 

‘‘122⁄9 percent’’ for ‘‘12.5 percent’’ and ‘‘$6,500’’ for 
‘‘$6,000’’. 

Subsec. (c)(1)(A)(i). Pub. L. 98–369, § 423(c)(3)(A), in-
serted ‘‘or would be so entitled but for paragraph (2) or 
(4) of section 152(e)’’. 

Subsec. (c)(1)(B). Pub. L. 98–369, § 423(c)(3)(B), sub-
stituted ‘‘as the individual for more than one-half of 
the taxable year’’ for ‘‘as the individual’’. 

Subsec. (f)(2)(A). Pub. L. 98–369, § 1042(d)(2), sub-
stituted ‘‘between $0 and $11,000’’ for ‘‘between $0 and 
$10,000’’. 

Subsec. (f)(2)(B). Pub. L. 98–369, § 1042(d)(2), sub-
stituted ‘‘between $6,500 and $11,000’’ for ‘‘between $6,000 
and $10,000’’. 

Subsec. (h). Pub. L. 98–369, § 1042(c), added subsec. (h). 
1983—Subsec. (c)(2)(A)(ii). Pub. L. 98–21 inserted be-

fore period at end ‘‘, but such net earnings shall be de-
termined with regard to the deduction allowed to the 
taxpayer by section 164(f)’’. 

1981—Subsec. (c)(1)(C). Pub. L. 97–34 struck out ref-
erence to section 913 in heading, substituted ‘‘relating 
to citizens or residents of the United States living 
abroad’’ for ‘‘relating to income earned by individuals 
in certain camps outside the United States’’ in cl. (i), 
struck out cl. (ii) which made reference to section 913, 
and redesignated cl. (iii) as (ii). 

1980—Subsec. (c)(1)(C). Pub. L. 96–222, § 101(a)(1), in 
heading substituted ‘‘who claims benefit of section 911, 
913, or 931’’ for ‘‘entitled to exclude income under sec-
tion 911’’ and in text substituted ‘‘claims the benefits 
of’’ for ‘‘is entitled to exclude any amounts from gross 
income under’’ and inserted reference to section 913 (re-
lating to deduction for certain expenses of living 
abroad). 

Subsecs. (g), (h). Pub. L. 96–222, § 101(a)(2)(E), redesig-
nated subsec. (h) as (g). 

1978—Subsec. (a). Pub. L. 95–600, § 104(a), substituted 
‘‘subtitle’’ for ‘‘chapter’’ and ‘‘$5,000’’ for ‘‘$4,000’’. 

Subsec. (b). Pub. L. 95–600, § 104(b), substituted provi-
sion limiting the allowable credit to an amount not to 
exceed the excess of $500 over 12.5 percent of so much 
of the adjusted gross income for the taxable year as ex-
ceeds $6,000 for provision limiting the allowable credit 
to an amount reduced by 10 percent of so much of the 
adjusted gross income for the taxable year as exceeds 
$4,000. 

Subsec. (c)(1). Pub. L. 95–600, § 104(e), amended par. (1) 
generally, substituting in definition of eligible individ-
ual one who is married and is entitled to a deduction 
under section 151 for a child, provided the child has the 
same principal abode as the individual and the abode is 
in the United States, is a surviving spouse, or is a head 
of household, provided the household is in the United 
States for one who maintains a household in the United 
States which is the principal abode of that individual 
and a child of that individual who meets the require-
ments of section 151(e)(1)(B) or a child of that individ-
ual who is disabled within the meaning of section 
72(m)(7) and to whom the individual is entitled to claim 
a deduction under section 151. 

Subsec. (c)(1)(C). Pub. L. 95–615, § 202(f)(5), which di-
rected the amendment of subsec. (c)(1)(B) by substitut-
ing ‘‘(relating to income earned by employees in cer-
tain camps)’’ for ‘‘(relating to earned income from 
sources without the United States)’’, was executed to 
subsec. (c)(1)(C) to reflect the probable intent of Con-
gress and the general amendment of subsec. (c)(1) by 
Pub. L. 95–600 which enacted provisions formerly con-
tained in subsec. (c)(1)(B) in subsec. (c)(1)(C). 

Subsec. (c)(2)(B). Pub. L. 95–600, § 104(d), redesignated 
cls. (ii) to (iv) as (i) to (iii), respectively. Former cl. (i), 
which provided that amounts be taken into account 
only if includible in the gross income of the taxpayer 
for the taxable year, was struck out. 

Subsec. (f). Pub. L. 95–600, § 104(c), added subsec. (f). 
Subsec. (h). Pub. L. 95–600, § 105(a), added subsec. (h). 
1976—Subsec. (a). Pub. L. 94–455, § 401(c)(1)(B), sub-

stituted ‘‘is allowed’’ for ‘‘shall be allowed’’ and struck 
out provisions relating to the application of the six- 
month rule. 

Subsec. (b). Pub. L. 94–455, § 401(c)(1)(B), struck out 
provisions relating to the application of the six-month 
rule. 
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Subsec. (c)(1)(A). Pub. L. 94–455, § 401(c)(2), among 
other changes, substituted ‘‘section 44A(f)(1)’’ for ‘‘sec-
tion 214(b)(3)’’ and ‘‘if such child meets the require-
ments of section 151(e)(1)(B)’’ for ‘‘with respect to 
whom he is entitled to claim a deduction under section 
151(e)(1)(B)’’ and inserted reference to a child of that in-
dividual who is disabled (within the meaning of section 
72(m)(7)) and with respect to whom that individual is 
entitled to claim a deduction under section 151. 

1975—Subsec. (a). Pub. L. 94–164 designated existing 
provisions as par. (1) and added par. (2). 

Subsec. (b). Pub. L. 94–164 designated existing provi-
sions as par. (1) and added par. (2). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1002(b), Feb. 17, 2009, 123 
Stat. 312, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2008.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Amendment by section 4002(b)(1)(B), (2)(O) of Pub. L. 
110–246 effective Oct. 1, 2008, see section 4407 of Pub. L. 
110–246, set out as a note under section 1161 of Title 2, 
The Congress. 

Pub. L. 110–245, title I, § 102(d), June 17, 2008, 122 Stat. 
1625, provided that: ‘‘The amendments made by this 
section [amending this section and section 6428 of this 
title] shall apply to taxable years ending after Decem-
ber 31, 2007.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title I, § 106(b), Dec. 20, 2006, 120 
Stat. 2938, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2006.’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–135, title III, § 302(b), Dec. 21, 2005, 119 
Stat. 2608, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall apply to 
taxable years beginning after December 31, 2005.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 110–245, title I, § 102(c), June 17, 2008, 122 Stat. 
1625, provided that: ‘‘Section 105 of the Working Fami-
lies Tax Relief Act of 2004 [section 105 of Pub. L. 108–311, 
set out as a note under section 1 of this title] (relating 
to application of EGTRRA sunset to this title [prob-
ably means title I of Pub. L. 108–311, see Tables for clas-
sification]) shall not apply to section 104(b) of such Act 
[amending this section].’’ 

Pub. L. 108–311, title I, § 104(c)(2), Oct. 4, 2004, 118 Stat. 
1169, provided that: ‘‘The amendments made by sub-
section (b) [amending this section] shall apply to tax-
able years ending after the date of the enactment of 
this Act [Oct. 4, 2004].’’ 

Amendment by section 205 of Pub. L. 108–311 applica-
ble to taxable years beginning after Dec. 31, 2004, see 
section 208 of Pub. L. 108–311, set out as a note under 
section 2 of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 416(a)(2), Mar. 9, 2002, 116 
Stat. 55, provided that: ‘‘The amendment made by this 
subsection [amending this section] shall take effect as 
if included in section 474 of the Tax Reform Act of 1984 
[Pub. L. 98–369].’’ 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Amendment by section 201(c)(3) of Pub. L. 107–16 ap-
plicable to taxable years beginning after Dec. 31, 2000, 

see section 201(e)(1) of Pub. L. 107–16, set out as a note 
under section 24 of this title. 

Pub. L. 107–16, title III, § 303(i), June 7, 2001, 115 Stat. 
57, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 6213 of this title] shall apply to tax-
able years beginning after December 31, 2001. 

‘‘(2) SUBSECTION (g).—The amendment made by sub-
section (g) [amending section 6213 of this title] shall 
take effect on January 1, 2004.’’ 

Amendment by Pub. L. 107–16 inapplicable to taxable, 
plan, or limitation years beginning after Dec. 31, 2010, 
and the Internal Revenue Code of 1986 to be applied and 
administered to such years as if such amendment had 
never been enacted, see section 901 of Pub. L. 107–16, set 
out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title IV, § 412(b), Dec. 17, 1999, 113 Stat. 
1917, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to taxable 
years beginning after December 31, 1999.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–206, title VI, § 6021(c), July 22, 1998, 112 
Stat. 824, provided that: 

‘‘(1) ELIGIBLE INDIVIDUALS.—The amendment made by 
subsection (a) [amending this section] shall take effect 
as if included in the amendments made by section 451 
of the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 [Pub. L. 104–193]. 

‘‘(2) QUALIFYING CHILDREN.—The amendments made 
by subsection (b) [amending this section] shall take ef-
fect as if included in the amendments made by section 
11111 of Revenue Reconciliation Act of 1990 [Pub. L. 
101–508].’’ 

Amendment by sections 6003(b) and 6010(p)(1), (2) of 
Pub. L. 105–206 effective, except as otherwise provided, 
as if included in the provisions of the Taxpayer Relief 
Act of 1997, Pub. L. 105–34, to which such amendment 
relates, see section 6024 of Pub. L. 105–206, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 101(b) of Pub. L. 105–34 appli-
cable to taxable years beginning after Dec. 31, 1997, see 
section 101(e) of Pub. L. 105–34, set out as an Effective 
Date note under section 24 of this title. 

Amendment by section 312(d)(2) of Pub. L. 105–34 ap-
plicable to sales and exchanges after May 6, 1997, with 
certain exceptions, see section 312(d) of Pub. L. 105–34, 
set out as a note under section 121 of this title. 

Section 1085(e) of Pub. L. 105–34 provided that: 
‘‘(1) The amendments made by subsection (a) [amend-

ing this section and sections 6213 and 6695 of this title] 
shall apply to taxable years beginning after December 
31, 1996. 

‘‘(2) The amendments made by subsections (b), (c), 
and (d) [amending this section] shall apply to taxable 
years beginning after December 31, 1997.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 451(d) of Pub. L. 104–193 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 6213 of this title] shall apply with re-
spect to returns the due date for which (without regard 
to extensions) is more than 30 days after the date of the 
enactment of this Act [Aug. 22, 1996].’’ 

Section 909(c) of Pub. L. 104–193 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section] shall apply to taxable years beginning after 
December 31, 1995. 

‘‘(2) ADVANCE PAYMENT INDIVIDUALS.—In the case of 
any individual who on or before June 26, 1996, has in ef-
fect an earned income eligibility certificate for the in-
dividual’s taxable year beginning in 1996, the amend-
ments made by this section shall apply to taxable years 
beginning after December 31, 1996.’’ 
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Section 910(c) of Pub. L. 104–193 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section] shall apply to taxable years beginning after 
December 31, 1995. 

‘‘(2) ADVANCE PAYMENT INDIVIDUALS.—In the case of 
any individual who on or before June 26, 1996, has in ef-
fect an earned income eligibility certificate for the in-
dividual’s taxable year beginning in 1996, the amend-
ments made by this section shall apply to taxable years 
beginning after December 31, 1996.’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 4(b) of Pub. L. 104–7 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1995.’’ 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 721(d)(1) of Pub. L. 103–465 provided that: 
‘‘The amendment made by subsection (a) [amending 
this section] shall apply to taxable years beginning 
after December 31, 1994.’’ 

Section 722(b) of Pub. L. 103–465 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1994.’’ 

Section 723(b) of Pub. L. 103–465 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1993.’’ 

Section 742(c) of Pub. L. 103–465 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section and section 6109 of this title] shall apply to re-
turns for taxable years beginning after December 31, 
1994. 

‘‘(2) EXCEPTION.—The amendments made by this sec-
tion shall not apply to— 

‘‘(A) returns for taxable years beginning in 1995 
with respect to individuals who are born after Octo-
ber 31, 1995, and 

‘‘(B) returns for taxable years beginning in 1996 
with respect to individuals who are born after No-
vember 30, 1996.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13131(e) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 162, 213, and 3507 of this title] shall 
apply to taxable years beginning after December 31, 
1993.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11101(d)(1)(B) of Pub. L. 
101–508 applicable to taxable years beginning after Dec. 
31, 1990, see section 11101(e) of Pub. L. 101–508, set out 
as a note under section 1 of this title. 

Section 11111(f) of Pub. L. 101–508 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 162, 213, and 3507 of this title] shall 
apply to taxable years beginning after December 31, 
1990.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by sections 104(b)(1)(B) and 111(a)–(d)(1) 
of Pub. L. 99–514 applicable to taxable years beginning 
after Dec. 31, 1986, see section 151(a) of Pub. L. 99–514, 
set out as a note under section 1 of this title. 

Amendment by section 1272(d)(4) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 

with certain exceptions and qualifications, see section 
1277 of Pub. L. 99–514, set out as a note under section 931 
of this title. 

Amendment by section 1301(j)(8) of Pub. L. 99–514 ap-
plicable to bonds issued after Aug. 15, 1986, except as 
otherwise provided, see sections 1311 to 1318 of Pub. L. 
99–514, set out as an Effective Date; Transitional Rules 
note under section 141 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 423(c)(3) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1984, 
see section 423(d) of Pub. L. 98–369, set out as a note 
under section 2 of this title. 

Section 1042(e) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [amending sections 
32 and 3507 of this title] shall apply to taxable years be-
ginning after December 31, 1984.’’ 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–21 applicable to taxable 
years beginning after Dec. 31, 1989, see section 124(d)(2) 
of Pub. L. 98–21, set out as a note under section 1401 of 
this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable with respect 
to taxable years beginning after Dec. 31, 1981, see sec-
tion 115 of Pub. L. 97–34, set out as a note under section 
911 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 101(b)(1)(A) of Pub. L. 96–222 provided that: 
‘‘The amendment made by subsection (a)(1) [amending 
this section] shall apply to taxable years beginning 
after December 31, 1977.’’ 

Section 201 of Pub. L. 96–222 provided that: ‘‘Except as 
otherwise provided in title I, any amendment made by 
title I [see Tables for classification] shall take effect as 
if it had been included in the provision of the Revenue 
Act of 1978 [Pub. L. 95–600, see Tables for classification] 
to which such amendment relates.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 104(f) of Pub. L. 95–600 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1978.’’ 

Section 105(g)(1) of Pub. L. 95–600 provided that: ‘‘The 
amendments made by subsections (a) and (d) [amending 
this section and section 6012 of this title] shall apply to 
taxable years beginning after December 31, 1978.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT; ELECTION OF 
PRIOR LAW 

Amendment by Pub. L. 95–615 applicable to taxable 
years beginning after Dec. 31, 1977, with provision for 
election of prior law, see section 209 of Pub. L. 95–615, 
set out as a note under section 911 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1976 
AMENDMENT 

Section 401(e) of Pub. L. 94–455, as amended by Pub. 
L. 95–30, title I, § 103(c), May 23, 1977, 91 Stat. 139; Pub. 
L. 95–600, title I, § 103(b), Nov. 6, 1978, 92 Stat. 2771, pro-
vided that: ‘‘The amendments made by subsection (a) 
[amending sections 43 [now 32] and 6096 of this title] 
shall apply to taxable years ending after December 31, 
1975, and shall cease to apply to taxable years ending 
after December 31, 1978. The amendments made by sub-
section (c) [amending this section] shall apply to tax-
able years ending after December 31, 1975. The amend-
ments made by subsection (b) [amending sections 141 
and 6012 of this title] shall apply to taxable years end-
ing after December 31, 1975. The amendments made by 
subsection (d) [amending section 3402 of this title] shall 
apply to wages paid after September 14, 1976.’’ 
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EFFECTIVE AND TERMINATION DATES OF 1975 
AMENDMENTS 

Section 2(g) of Pub. L. 94–164, as amended by Pub. L. 
94–455, § 402(b), provided that: ‘‘The amendments made 
by this section [amending sections 43 [now 32], 141, 3402, 
and 6012 of this title and provisions set out as notes 
under sections 42 and 43 [now 32] of this title] (other 
than by subsection (d) [enacting provisions set out as a 
note under this section]) apply to taxable years ending 
after December 31, 1975, and before January 1, 1978. Sub-
section (d) applies to taxable years ending after Decem-
ber 31, 1975.’’ 

Section 209(b) of Pub. L. 94–12, as amended by Pub. L. 
94–164, § 2(f), Dec. 23, 1975, 89 Stat. 972; Pub. L. 94–455, 
title IV, § 401(c)(1)(A), Oct. 4, 1976, 90 Stat. 1557; Pub. L. 
95–30, title I, § 103(b), May 23, 1977, 91 Stat. 139; Pub. L. 
95–600, title I, § 103(a), Nov. 6, 1978, 92 Stat. 2771, pro-
vided that: ‘‘The amendments made by section 204 [en-
acting this section and amending sections 6201 and 6401 
of this title] shall apply to taxable years beginning 
after December 31, 1974.’’ 

STUDY ON EARNED INCOME TAX CREDIT CERTIFICATION 
PROGRAM 

Pub. L. 108–199, div. F, title II, § 206, Jan. 23, 2004, 118 
Stat. 319, provided that: 

‘‘(a) STUDY.—The Internal Revenue Service shall con-
duct a study, as a part of any program that requires 
certification (including pre-certification) in order to 
claim the earned income tax credit under section 32 of 
the Internal Revenue Code of 1986, on the following 
matters: 

‘‘(1) The costs (in time and money) incurred by the 
participants in the program. 

‘‘(2) The administrative costs incurred by the Inter-
nal Revenue Service in operating the program. 

‘‘(3) The percentage of individuals included in the 
program who were not certified for the credit, includ-
ing the percentage of individuals who were not cer-
tified due to— 

‘‘(A) ineligibility for the credit; and 
‘‘(B) failure to complete the requirements for cer-

tification. 
‘‘(4) The percentage of individuals to whom para-

graph (3)(B) applies who were— 
‘‘(A) otherwise eligible for the credit; and 
‘‘(B) otherwise ineligible for the credit. 

‘‘(5) The percentage of individuals to whom para-
graph (3)(B) applies who— 

‘‘(A) did not respond to the request for certifi-
cation; and 

‘‘(B) responded to such request but otherwise 
failed to complete the requirements for certifi-
cation. 
‘‘(6) The reasons— 

‘‘(A) for which individuals described in paragraph 
(5)(A) did not respond to requests for certification; 
and 

‘‘(B) for which individuals described in paragraph 
(5)(B) had difficulty in completing the requirements 
for certification. 
‘‘(7) The characteristics of those individuals who 

were denied the credit due to— 
‘‘(A) failure to complete the requirements for cer-

tification; and 
‘‘(B) ineligibility for the credit. 

‘‘(8) The impact of the program on non-English 
speaking participants. 

‘‘(9) The impact of the program on homeless and 
other highly transient individuals. 
‘‘(b) REPORT.— 

‘‘(1) PRELIMINARY REPORT.—Not later than July 30, 
2004, the Commissioner of the Internal Revenue Serv-
ice shall submit to Congress a preliminary report on 
the study conducted under subsection (a). 

‘‘(2) FINAL REPORT.—Not later than June 30, 2005, 
the Commissioner of the Internal Revenue Service 
shall submit to Congress a final report detailing the 
findings of the study conducted under subsection 
(a).’’ 

PROGRAM TO INCREASE PUBLIC AWARENESS 

Secretary of the Treasury, or Secretary’s delegate, to 
establish taxpayer awareness program to inform tax-
paying public of availability of earned income credit 
and child health insurance under this section, see sec-
tion 11114 of Pub. L. 101–508, set out as a note under sec-
tion 21 of this title. 

EMPLOYEE NOTIFICATION 

Section 111(e) of Pub. L. 99–514 provided that: ‘‘The 
Secretary of the Treasury is directed to require, under 
regulations, employers to notify any employee who has 
not had any tax withheld from wages (other than an 
employee whose wages are exempt from withholding 
pursuant to section 3402(n) of the Internal Revenue 
Code of 1986) that such employee may be eligible for a 
refund because of the earned income credit.’’ 

DISREGARD OF REFUND FOR DETERMINATION OF 
ELIGIBILITY FOR FEDERAL BENEFITS OR ASSISTANCE 

Section 2(d) of Pub. L. 94–164, as amended by Pub. L. 
94–455, title IV, § 402(a), Oct. 4, 1976, 90 Stat. 1558; Pub. 
L. 95–600, title I, § 105(f), Nov. 6, 1978, 92 Stat. 2776; Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘Any refund of Federal income taxes made to any indi-
vidual by reason of section 43 [now 32] of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] (relating to 
earned income credit), and any payment made by an 
employer under section 3507 of such Code (relating to 
advance payment of earned income credit) shall not be 
taken into account in any year ending before 1980 as in-
come or receipts for purposes of determining the eligi-
bility, for the month in which such refund is made or 
any month thereafter of such individual or any other 
individual for benefits or assistance, or the amount or 
extent of benefits or assistance, under any Federal pro-
gram or under any State or local program financed in 
whole or in part with Federal funds, but only if such in-
dividual (or the family unit of which he is a member) 
is a recipient of benefits or assistance under such a pro-
gram for the month before the month in which such re-
fund is made.’’ 

[Section 105(g)(3) of Pub. L. 95–600 provided that: 
‘‘Subsection (f) [amending section 2(d) of Pub. L. 94–164, 
set out above] shall take effect on the date of enact-
ment of this Act [Nov. 6, 1978].’’] 

§ 33. Tax withheld at source on nonresident 
aliens and foreign corporations 

There shall be allowed as a credit against the 
tax imposed by this subtitle the amount of tax 
withheld at source under subchapter A of chap-
ter 3 (relating to withholding of tax on non-
resident aliens and on foreign corporations). 

(Aug. 16, 1954, ch. 736, 68A Stat. 13, § 32; renum-
bered § 33 and amended Pub. L. 98–369, div. A, 
title IV, §§ 471(c), 474(j), July 18, 1984, 98 Stat. 826, 
832.) 

PRIOR PROVISIONS 

A prior section 33 was renumbered section 27 of this 
title. 

AMENDMENTS 

1984—Pub. L. 98–369, § 471(c), renumbered section 32 of 
this title as this section. 

Pub. L. 98–369, § 474(j), amended section generally, 
striking out ‘‘and on tax-free covenant bonds’’ after 
‘‘foreign corporations’’ in section catchline, and, in 
text, substituting ‘‘as a credit against the tax imposed 
by this subtitle’’ for ‘‘as credits against the tax im-
posed by this chapter’’, and striking out designation 
‘‘(1)’’ before ‘‘the amount of tax withheld’’, and ‘‘, and 
(2) the amount of tax withheld at source under sub-
chapter B of chapter 3 (relating to interest on tax-free 
covenant bonds)’’ after ‘‘on foreign corporations)’’. 
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1 See References in Text note below. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 475(b) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by subsections (j) and (r)(29) 
[amending this section and sections 12, 164, 1441, 1442, 
6049, and 7701 of this title and repealing section 1451 of 
this title] shall not apply with respect to obligations is-
sued before January 1, 1984.’’ 

§ 34. Certain uses of gasoline and special fuels 

(a) General rule 

There shall be allowed as a credit against the 
tax imposed by this subtitle for the taxable year 
an amount equal to the sum of the amounts pay-
able to the taxpayer— 

(1) under section 6420 (determined without 
regard to section 6420(g)), 

(2) under section 6421 (determined without 
regard to section 6421(i)),1 and 

(3) under section 6427 (determined without 
regard to section 6427(k)). 

(b) Exception 

Credit shall not be allowed under subsection 
(a) for any amount payable under section 6421 or 
6427, if a claim for such amount is timely filed 
and, under section 6421(i) or 6427(k), is payable 
under such section. 

(Added Pub. L. 89–44, title VIII, 809(c), June 21, 
1965, 79 Stat. 167, § 39; amended Pub. L. 91–258, 
title II, § 207(c), May 21, 1970, 84 Stat. 248; Pub. L. 
94–455, title XIX, §§ 1901(a)(3), 1906(b)(8), (9), Oct. 
4, 1976, 90 Stat. 1764, 1834; Pub. L. 94–530, § 1(c)(1), 
Oct. 17, 1976, 90 Stat. 2487; Pub. L. 95–599, title V, 
§ 505(c)(1), Nov. 6, 1978, 92 Stat. 2760; Pub. L. 
95–618, title II, § 233(b)(2)(C), Nov. 9, 1978, 92 Stat. 
3191; Pub. L. 96–223, title II, § 232(d)(4)(A), Apr. 2, 
1980, 94 Stat. 278; Pub. L. 97–424, title V, 
§ 515(b)(6)(A)–(C), Jan. 6, 1983, 96 Stat. 2181; re-
numbered § 34 and amended Pub. L. 98–369, div. 
A, title IV, § 471(c), title IX, § 911(d)(2)(A), July 
18, 1984, 98 Stat. 826, 1006; Pub. L. 99–514, title 
XVII, § 1703(e)(2)(F), title XVIII, § 1877(a), Oct. 22, 
1986, 100 Stat. 2778, 2902; Pub. L. 100–647, title I, 
§ 1017(c)(2), Nov. 10, 1988, 102 Stat. 3576; Pub. L. 
104–188, title I, § 1606(b)(1), Aug. 20, 1996, 110 Stat. 
1839; Pub. L. 105–206, title VI, § 6023(24)(B), July 
22, 1998, 112 Stat. 826; Pub. L. 110–172, § 11(a)(4), 
Dec. 29, 2007, 121 Stat. 2484.) 

REFERENCES IN TEXT 

Section 6421(i), referred to in subsec. (a)(2), was re-
pealed by Pub. L. 103–66, title XIII, § 13241(f)(7), Aug. 10, 
1993, 107 Stat. 512. 

PRIOR PROVISIONS 

A prior section 34, acts Aug. 16, 1954, ch. 736, 68A Stat. 
13; June 25, 1959, Pub. L. 86–69, § 3(a)(1), 73 Stat. 139; 
Sept. 14, 1960, Pub. L. 86–779, § 10(e), 74 Stat. 1009; Feb. 
26, 1964, Pub. L. 88–272, title II, § 201(a), 78 Stat. 31, relat-
ed to dividends received by individuals, prior to repeal 
by Pub. L. 88–272, title II, § 201(b), Feb. 26, 1964, 78 Stat. 
31, effective with respect to dividends received after 
Dec. 31, 1964. 

AMENDMENTS 

2007—Subsec. (a)(1). Pub. L. 110–172, § 11(a)(4)(A), 
struck out ‘‘with respect to gasoline used during the 
taxable year on a farm for farming purposes’’ before 
‘‘(determined without regard to section 6420(g))’’. 

Subsec. (a)(2). Pub. L. 110–172, § 11(a)(4)(B), which di-
rected striking out ‘‘with respect to gasoline used dur-

ing the taxable year: (A) otherwise than as a fuel in a 
highway vehicle; or (B) in vehicles while engaged in 
furnishing certain public passenger land transportation 
service’’, was executed by striking out ‘‘with respect to 
gasoline used during the taxable year (A) otherwise 
than as a fuel in a highway vehicle or (B) in vehicles 
while engaged in furnishing certain public passenger 
land transportation service’’ before ‘‘(determined with-
out regard to section 6421(i))’’, to reflect the probable 
intent of Congress. 

Subsec. (a)(3). Pub. L. 110–172, § 11(a)(4)(C), struck out 
‘‘with respect to fuels used for nontaxable purposes or 
resold during the taxable year’’ before ‘‘(determined 
without regard to section 6427(k))’’. 

1998—Subsec. (b). Pub. L. 105–206 substituted ‘‘section 
6421(i)’’ for ‘‘section 6421(j)’’. 

1996—Subsec. (a)(3). Pub. L. 104–188 amended par. (3) 
generally. Prior to amendment, par. (3) read as follows: 
‘‘under section 6427— 

‘‘(A) with respect to fuels used for nontaxable pur-
poses or resold, or 

‘‘(B) with respect to any qualified diesel-powered 
highway vehicle purchased (or deemed purchased 
under section 6427(g)(6)), 

during the taxable year (determined without regard to 
section 6427(k)).’’ 

1988—Subsec. (b). Pub. L. 100–647 substituted ‘‘section 
6421(j) or 6427(k)’’ for ‘‘section 6421(i) or 6427(j)’’. 

1986—Subsec. (a)(3). Pub. L. 99–514, § 1877(a), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘under section 6427 with respect to fuels used 
for nontaxable purposes or resold during the taxable 
year (determined without regard to section 6427(j)).’’ 

Pub. L. 99–514, § 1703(e)(2)(F), substituted ‘‘6427(k)’’ for 
‘‘6427(j)’’. 

1984—Pub. L. 98–369, § 471(c), renumbered section 39 of 
this title as this section. 

Subsec. (a)(3). Pub. L. 98–369, § 911(d)(2)(A), which di-
rected the amendment of par. (4) by substituting 
‘‘6427(j)’’ for ‘‘6427(i)’’ was executed to par. (3) to reflect 
the probable intent of Congress and the redesignation 
of par. (4) as (3) by Pub. L. 97–424. 

Subsec. (b). Pub. L. 98–369, § 911(d)(2)(A), substituted 
‘‘6427(j)’’ for ‘‘6427(i)’’. 

1983—Pub. L. 97–424, § 515(b)(6)(C), substituted ‘‘and 
special fuels’’ for ‘‘, special fuels, and lubricating oil’’ 
after ‘‘gasoline’’ in section catchline. 

Subsec. (a)(2) to (4). Pub. L. 97–424, § 515(b)(6)(A), in-
serted ‘‘and’’ at end of par. (2), redesignated par. (4) as 
(3), and struck out former (3) which referred to 
amounts payable to the taxpayer under section 6424 
with respect to lubricating oil used during the taxable 
year for certain nontaxable purposes (determined with-
out regard to section 6424(f)). 

Subsec. (b). Pub. L. 97–424, § 515(b)(6)(B)(i), substituted 
‘‘6421 or 6427’’ for ‘‘6421, 6424, or 6427’’ after ‘‘amount 
payable under’’. 

Pub. L. 97–424, § 515(b)(6)(B)(ii), substituted ‘‘6421(i) or 
6427(i)’’ for ‘‘6421(i), 6424(f), or 6427(i)’’ after ‘‘and, 
under’’. 

1980—Subsec. (a)(4). Pub. L. 96–223 substituted 
‘‘6427(i)’’ for ‘‘6427(h)’’. 

Subsec. (b). Pub. L. 96–223 substituted ‘‘6427(i)’’ for 
‘‘6427(h)’’. 

1978—Subsec. (a)(3). Pub. L. 95–618 substituted ‘‘for 
certain nontaxable purposes’’ for ‘‘otherwise than in a 
highway motor vehicle’’. 

Subsec. (a)(4). Pub. L. 95–599 substituted ‘‘6427(h)’’ for 
‘‘6427(g)’’. 

Subsec. (b). Pub. L. 95–599 substituted ‘‘6427(h)’’ for 
‘‘6427(g)’’. 

1976—Subsec. (a)(1). Pub. L. 94–455, § 1906(b)(8), sub-
stituted ‘‘6420(g)’’ for ‘‘6420(h)’’. 

Subsec. (a)(3). Pub. L. 94–455, § 1906(b)(9), substituted 
‘‘6424(f)’’ for ‘‘6424(g)’’. 

Subsec. (a)(4). Pub. L. 94–530 substituted ‘‘6427(g)’’ for 
‘‘6427(f)’’. 

Subsec. (b). Pub. L. 94–530, which directed the amend-
ment of subsec. (c) by substituting ‘‘6427(g)’’ for 
‘‘6427(f)’’, was executed to subsec. (b) to reflect the 
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probable intent of Congress and the redesignation of 
subsec. (c) as (b) by Pub. L. 94–455. 

Pub. L. 94–455, § 1901(a)(3), redesignated subsec. (c) as 
(b) and substituted ‘‘section 6421(i), 6424(f), or 6427(f), is 
payable’’ for ‘‘section 6421(i), 6424(g) or 6427(f) is pay-
able’’. Former subsec. (b), relating to determination of 
taxpayers first taxable year with respect to tax credit 
for certain uses of gasoline and lubricating oil, was 
struck out. 

Subsec. (c). Pub. L. 94–455, § 1901(a)(3), redesignated 
subsec. (c) as (b). 

1970—Pub. L. 91–258, § 207(c)(1), inserted reference to 
special fuels in section catchline. 

Subsec. (a)(4). Pub. L. 91–258, § 207(c)(2), added par. (4). 
Subsec. (c). Pub. L. 91–258, § 207(c)(3), (4), inserted ref-

erences to sections 6427 and 6427(f), respectively. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–206, title VI, § 6023(32), July 22, 1998, 112 
Stat. 826, provided that: ‘‘The amendments made by 
this section [amending this section and sections 45A, 
59, 72, 142, 501, 512, 543, 871, 1017, 1250, 3121, 3401, 4092, 
4221, 4222, 4973, 4975, 6039, 6050R, 6103, 6416, 6421, 6427, 
6501, 7434, 7702B, 7872, and 9502 of this title] shall take 
effect on the date of the enactment of this Act [July 22, 
1998].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1606(c) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 6427 of this title] shall apply to vehi-
cles purchased after the date of the enactment of this 
Act [Aug. 20, 1996].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1703(e)(2)(F) of Pub. L. 99–514 
applicable to gasoline removed (as defined in section 
4082 of this title as amended by section 1703 of Pub. L. 
99–514) after Dec. 31, 1987, see section 1703(h) of Pub. L. 
99–514 set out as a note under section 4081 of this title. 

Amendment by section 1877(a) of Pub. L. 99–514 effec-
tive, except as otherwise provided, as if included in the 
provisions of the Tax Reform Act of 1984, Pub. L. 98–369, 
div. A, to which such amendment relates, see section 
1881 of Pub. L. 99–514, set out as a note under section 48 
of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 911(d)(2)(A) of Pub. L. 98–369 
effective Aug. 1, 1984, see section 911(e) of Pub. L. 
98–369, set out as a note under section 6427 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 515(c) of Pub. L. 97–424 provided that: ‘‘The 
amendments made by this section [amending sections 
39 [now 34], 874, 882, 4101, 4102, 4221, 4222, 6201, 6206, 6416, 
6421, 6504, 6675, 7210, 7603 to 7605, 7609, and 7610 of this 
title and repealing sections 4091 to 4094 and 6424 of this 
title] shall apply with respect to articles sold after the 
date of the enactment of this Act [Jan. 6, 1983].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–223 effective on Jan. 1, 1979, 
see section 232(h)(2) of Pub. L. 96–223, set out as a note 
under section 6427 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENTS 

Section 233(d) of Pub. L. 95–618 provided that: ‘‘The 
amendments made by this section [amending sections 
39 [now 34], 4041, 4221, 4483, 6416, 6421, 6424, 6427, 6504, and 
6675 of this title and amending a provision set out as a 

note under section 120 of Title 23, Highways] shall take 
effect on the first day of the first calendar month 
which begins more than 10 days after the date of the 
enactment of this Act [Nov. 9, 1978].’’ 

Amendment by Pub. L. 95–599 effective Jan. 1, 1979, 
see section 505(d) of Pub. L. 95–599, set out as a note 
under section 6427 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENTS 

Amendment by Pub. L. 94–530 effective on Oct. 1, 1976, 
see section 1(d) of Pub. L. 94–530, set out as a note under 
section 4041 of this title. 

Amendment by section 1901(a)(3) of Pub. L. 94–455 ap-
plicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

Amendment by section 1906(b)(8), (9) of Pub. L. 94–455, 
to take effect on Feb. 1, 1977, see section 1906(d) of Pub. 
L. 94–455, set out as a note under section 6013 of this 
title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–258 applicable with respect 
to taxable years ending after June 30, 1970, see section 
211(b) of Pub. L. 91–258, set out as a note under section 
4041 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning on or 
after July 1, 1965, see section 809(f) of Pub. L. 89–44, set 
out as an Effective Date of 1965 Amendment note under 
section 6420 of this title. 

§ 35. Health insurance costs of eligible individ-
uals 

(a) In general 

In the case of an individual, there shall be al-
lowed as a credit against the tax imposed by 
subtitle A an amount equal to 65 percent (80 per-
cent in the case of eligible coverage months be-
ginning before January 1, 2011) of the amount 
paid by the taxpayer for coverage of the tax-
payer and qualifying family members under 
qualified health insurance for eligible coverage 
months beginning in the taxable year. 

(b) Eligible coverage month 

For purposes of this section— 

(1) In general 

The term ‘‘eligible coverage month’’ means 
any month if— 

(A) as of the first day of such month, the 
taxpayer— 

(i) is an eligible individual, 
(ii) is covered by qualified health insur-

ance, the premium for which is paid by the 
taxpayer, 

(iii) does not have other specified cov-
erage, and 

(iv) is not imprisoned under Federal, 
State, or local authority, and 

(B) such month begins more than 90 days 
after the date of the enactment of the Trade 
Act of 2002. 

(2) Joint returns 

In the case of a joint return, the require-
ments of paragraph (1)(A) shall be treated as 
met with respect to any month if at least 1 
spouse satisfies such requirements. 

(c) Eligible individual 

For purposes of this section— 
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(1) In general 

The term ‘‘eligible individual’’ means— 
(A) an eligible TAA recipient, 
(B) an eligible alternative TAA recipient, 

and 
(C) an eligible PBGC pension recipient. 

(2) Eligible TAA recipient 

(A) In general 

Except as provided in subparagraph (B), 
the term ‘‘eligible TAA recipient’’ means, 
with respect to any month, any individual 
who is receiving for any day of such month 
a trade readjustment allowance under chap-
ter 2 of title II of the Trade Act of 1974 or 
who would be eligible to receive such allow-
ance if section 231 of such Act were applied 
without regard to subsection (a)(3)(B) of 
such section. An individual shall continue to 
be treated as an eligible TAA recipient dur-
ing the first month that such individual 
would otherwise cease to be an eligible TAA 
recipient by reason of the preceding sen-
tence. 

(B) Special rule 

In the case of any eligible coverage month 
beginning after the date of the enactment of 
this paragraph and before January 1, 2011, 
the term ‘‘eligible TAA recipient’’ means, 
with respect to any month, any individual 
who— 

(i) is receiving for any day of such month 
a trade readjustment allowance under 
chapter 2 of title II of the Trade Act of 
1974, 

(ii) would be eligible to receive such al-
lowance except that such individual is in a 
break in training provided under a train-
ing program approved under section 236 of 
such Act that exceeds the period specified 
in section 233(e) of such Act, but is within 
the period for receiving such allowances 
provided under section 233(a) of such Act, 
or 

(iii) is receiving unemployment com-
pensation (as defined in section 85(b)) for 
any day of such month and who would be 
eligible to receive such allowance for such 
month if section 231 of such Act were ap-
plied without regard to subsections 
(a)(3)(B) and (a)(5) thereof. 

An individual shall continue to be treated as 
an eligible TAA recipient during the first 
month that such individual would otherwise 
cease to be an eligible TAA recipient by rea-
son of the preceding sentence. 

(3) Eligible alternative TAA recipient 

The term ‘‘eligible alternative TAA recipi-
ent’’ means, with respect to any month, any 
individual who— 

(A) is a worker described in section 
246(a)(3)(B) of the Trade Act of 1974 who is 
participating in the program established 
under section 246(a)(1) of such Act, and 

(B) is receiving a benefit for such month 
under section 246(a)(2) of such Act. 

An individual shall continue to be treated as 
an eligible alternative TAA recipient during 

the first month that such individual would 
otherwise cease to be an eligible alternative 
TAA recipient by reason of the preceding sen-
tence. 

(4) Eligible PBGC pension recipient 

The term ‘‘eligible PBGC pension recipient’’ 
means, with respect to any month, any indi-
vidual who— 

(A) has attained age 55 as of the first day 
of such month, and 

(B) is receiving a benefit for such month 
any portion of which is paid by the Pension 
Benefit Guaranty Corporation under title IV 
of the Employee Retirement Income Secu-
rity Act of 1974. 

(d) Qualifying family member 

For purposes of this section— 

(1) In general 

The term ‘‘qualifying family member’’ 
means— 

(A) the taxpayer’s spouse, and 
(B) any dependent of the taxpayer with re-

spect to whom the taxpayer is entitled to a 
deduction under section 151(c). 

Such term does not include any individual 
who has other specified coverage. 

(2) Special dependency test in case of divorced 
parents, etc. 

If section 152(e) applies to any child with re-
spect to any calendar year, in the case of any 
taxable year beginning in such calendar year, 
such child shall be treated as described in 
paragraph (1)(B) with respect to the custodial 
parent (as defined in section 152(e)(4)(A)) and 
not with respect to the noncustodial parent. 

(e) Qualified health insurance 

For purposes of this section— 

(1) In general 

The term ‘‘qualified health insurance’’ 
means any of the following: 

(A) Coverage under a COBRA continuation 
provision (as defined in section 9832(d)(1)). 

(B) State-based continuation coverage pro-
vided by the State under a State law that re-
quires such coverage. 

(C) Coverage offered through a qualified 
State high risk pool (as defined in section 
2744(c)(2) of the Public Health Service Act). 

(D) Coverage under a health insurance pro-
gram offered for State employees. 

(E) Coverage under a State-based health 
insurance program that is comparable to the 
health insurance program offered for State 
employees. 

(F) Coverage through an arrangement en-
tered into by a State and— 

(i) a group health plan (including such a 
plan which is a multiemployer plan as de-
fined in section 3(37) of the Employee Re-
tirement Income Security Act of 1974), 

(ii) an issuer of health insurance cov-
erage, 

(iii) an administrator, or 
(iv) an employer. 

(G) Coverage offered through a State ar-
rangement with a private sector health care 
coverage purchasing pool. 
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(H) Coverage under a State-operated 
health plan that does not receive any Fed-
eral financial participation. 

(I) Coverage under a group health plan 
that is available through the employment of 
the eligible individual’s spouse. 

(J) In the case of any eligible individual 
and such individual’s qualifying family 
members, coverage under individual health 
insurance if the eligible individual was cov-
ered under individual health insurance dur-
ing the entire 30-day period that ends on the 
date that such individual became separated 
from the employment which qualified such 
individual for— 

(i) in the case of an eligible TAA recipi-
ent, the allowance described in subsection 
(c)(2), 

(ii) in the case of an eligible alternative 
TAA recipient, the benefit described in 
subsection (c)(3)(B), or 

(iii) in the case of any eligible PBGC 
pension recipient, the benefit described in 
subsection (c)(4)(B). 

For purposes of this subparagraph, the term 
‘‘individual health insurance’’ means any in-
surance which constitutes medical care of-
fered to individuals other than in connection 
with a group health plan and does not in-
clude Federal- or State-based health insur-
ance coverage. 

(K) In the case of eligible coverage months 
beginning before January 1, 2011, coverage 
under an employee benefit plan funded by a 
voluntary employees’ beneficiary associa-
tion (as defined in section 501(c)(9)) estab-
lished pursuant to an order of a bankruptcy 
court, or by agreement with an authorized 
representative, as provided in section 1114 of 
title 11, United States Code. 

(2) Requirements for state-based coverage 

(A) In general 

The term ‘‘qualified health insurance’’ 
does not include any coverage described in 
subparagraphs (B) through (H) of paragraph 
(1) unless the State involved has elected to 
have such coverage treated as qualified 
health insurance under this section and such 
coverage meets the following requirements: 

(i) Guaranteed issue 

Each qualifying individual is guaranteed 
enrollment if the individual pays the pre-
mium for enrollment or provides a quali-
fied health insurance costs credit eligi-
bility certificate described in section 7527 
and pays the remainder of such premium. 

(ii) No imposition of preexisting condition 
exclusion 

No pre-existing condition limitations are 
imposed with respect to any qualifying in-
dividual. 

(iii) Nondiscriminatory premium 

The total premium (as determined with-
out regard to any subsidies) with respect 
to a qualifying individual may not be 
greater than the total premium (as so de-
termined) for a similarly situated individ-
ual who is not a qualifying individual. 

(iv) Same benefits 

Benefits under the coverage are the same 
as (or substantially similar to) the bene-
fits provided to similarly situated individ-
uals who are not qualifying individuals. 

(B) Qualifying individual 

For purposes of this paragraph, the term 
‘‘qualifying individual’’ means— 

(i) an eligible individual for whom, as of 
the date on which the individual seeks to 
enroll in the coverage described in sub-
paragraphs (B) through (H) of paragraph 
(1), the aggregate of the periods of cred-
itable coverage (as defined in section 
9801(c)) is 3 months or longer and who, 
with respect to any month, meets the re-
quirements of clauses (iii) and (iv) of sub-
section (b)(1)(A); and 

(ii) the qualifying family members of 
such eligible individual. 

(3) Exception 

The term ‘‘qualified health insurance’’ shall 
not include— 

(A) a flexible spending or similar arrange-
ment, and 

(B) any insurance if substantially all of its 
coverage is of excepted benefits described in 
section 9832(c). 

(f) Other specified coverage 

For purposes of this section, an individual has 
other specified coverage for any month if, as of 
the first day of such month— 

(1) Subsidized coverage 

(A) In general 

Such individual is covered under any in-
surance which constitutes medical care (ex-
cept insurance substantially all of the cov-
erage of which is of excepted benefits de-
scribed in section 9832(c)) under any health 
plan maintained by any employer (or former 
employer) of the taxpayer or the taxpayer’s 
spouse and at least 50 percent of the cost of 
such coverage (determined under section 
4980B) is paid or incurred by the employer. 

(B) Eligible alternative TAA recipients 

In the case of an eligible alternative TAA 
recipient, such individual is either— 

(i) eligible for coverage under any quali-
fied health insurance (other than insur-
ance described in subparagraph (A), (B), or 
(F) of subsection (e)(1)) under which at 
least 50 percent of the cost of coverage (de-
termined under section 4980B(f)(4)) is paid 
or incurred by an employer (or former em-
ployer) of the taxpayer or the taxpayer’s 
spouse, or 

(ii) covered under any such qualified 
health insurance under which any portion 
of the cost of coverage (as so determined) 
is paid or incurred by an employer (or 
former employer) of the taxpayer or the 
taxpayer’s spouse. 

(C) Treatment of cafeteria plans 

For purposes of subparagraphs (A) and (B), 
the cost of coverage shall be treated as paid 
or incurred by an employer to the extent the 
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1 See References in Text note below. 
2 So in original. There are two pars. designated ‘‘(10)’’. 

coverage is in lieu of a right to receive cash 
or other qualified benefits under a cafeteria 
plan (as defined in section 125(d)). 

(2) Coverage under Medicare, Medicaid, or 
SCHIP 

Such individual— 
(A) is entitled to benefits under part A of 

title XVIII of the Social Security Act or is 
enrolled under part B of such title, or 

(B) is enrolled in the program under title 
XIX or XXI of such Act (other than under 
section 1928 of such Act). 

(3) Certain other coverage 

Such individual— 
(A) is enrolled in a health benefits plan 

under chapter 89 of title 5, United States 
Code, or 

(B) is entitled to receive benefits under 
chapter 55 of title 10, United States Code. 

(g) Special rules 

(1) Coordination with advance payments of 
credit 

With respect to any taxable year, the 
amount which would (but for this subsection) 
be allowed as a credit to the taxpayer under 
subsection (a) shall be reduced (but not below 
zero) by the aggregate amount paid on behalf 
of such taxpayer under section 7527 for months 
beginning in such taxable year. 

(2) Coordination with other deductions 

Amounts taken into account under sub-
section (a) shall not be taken into account in 
determining any deduction allowed under sec-
tion 162(l) or 213. 

(3) Medical and health savings accounts 

Amounts distributed from an Archer MSA 
(as defined in section 220(d)) or from a health 
savings account (as defined in section 223(d)) 
shall not be taken into account under sub-
section (a). 

(4) Denial of credit to dependents 

No credit shall be allowed under this section 
to any individual with respect to whom a de-
duction under section 151 is allowable to an-
other taxpayer for a taxable year beginning in 
the calendar year in which such individual’s 
taxable year begins. 

(5) Both spouses eligible individuals 

The spouse of the taxpayer shall not be 
treated as a qualifying family member for pur-
poses of subsection (a), if— 

(A) the taxpayer is married at the close of 
the taxable year, 

(B) the taxpayer and the taxpayer’s spouse 
are both eligible individuals during the tax-
able year, and 

(C) the taxpayer files a separate return for 
the taxable year. 

(6) Marital status; certain married individuals 
living apart 

Rules similar to the rules of paragraphs (3) 
and (4) of section 21(e) shall apply for purposes 
of this section. 

(7) Insurance which covers other individuals 

For purposes of this section, rules similar to 
the rules of section 213(d)(6) shall apply with 

respect to any contract for qualified health in-
surance under which amounts are payable for 
coverage of an individual other than the tax-
payer and qualifying family members. 

(8) Treatment of payments 

For purposes of this section— 

(A) Payments by Secretary 

Payments made by the Secretary on behalf 
of any individual under section 7527 (relating 
to advance payment of credit for health in-
surance costs of eligible individuals) shall be 
treated as having been made by the taxpayer 
on the first day of the month for which such 
payment was made. 

(B) Payments by taxpayer 

Payments made by the taxpayer for eligi-
ble coverage months shall be treated as hav-
ing been made by the taxpayer on the first 
day of the month for which such payment 
was made. 

(9) COBRA premium assistance 

In the case of an assistance eligible individ-
ual who receives premium reduction for 
COBRA continuation coverage under section 
3002(a) of the Health Insurance Assistance for 
the Unemployed Act of 2009 1 for any month 
during the taxable year, such individual shall 
not be treated as an eligible individual, a cer-
tified individual, or a qualifying family mem-
ber for purposes of this section or section 7527 
with respect to such month. 

(10) 2 Continued qualification of family mem-
bers after certain events 

In the case of eligible coverage months be-
ginning before January 1, 2011— 

(A) Medicare eligibility 

In the case of any month which would be 
an eligible coverage month with respect to 
an eligible individual but for subsection 
(f)(2)(A), such month shall be treated as an 
eligible coverage month with respect to such 
eligible individual solely for purposes of de-
termining the amount of the credit under 
this section with respect to any qualifying 
family members of such individual (and any 
advance payment of such credit under sec-
tion 7527). This subparagraph shall only 
apply with respect to the first 24 months 
after such eligible individual is first entitled 
to the benefits described in subsection 
(f)(2)(A). 

(B) Divorce 

In the case of the finalization of a divorce 
between an eligible individual and such indi-
vidual’s spouse, such spouse shall be treated 
as an eligible individual for purposes of this 
section and section 7527 for a period of 24 
months beginning with the date of such fi-
nalization, except that the only qualifying 
family members who may be taken into ac-
count with respect to such spouse are those 
individuals who were qualifying family 
members immediately before such finaliza-
tion. 
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(C) Death 

In the case of the death of an eligible indi-
vidual— 

(i) any spouse of such individual (deter-
mined at the time of such death) shall be 
treated as an eligible individual for pur-
poses of this section and section 7527 for a 
period of 24 months beginning with the 
date of such death, except that the only 
qualifying family members who may be 
taken into account with respect to such 
spouse are those individuals who were 
qualifying family members immediately 
before such death, and 

(ii) any individual who was a qualifying 
family member of the decedent imme-
diately before such death (or, in the case 
of an individual to whom paragraph (4) ap-
plies, the taxpayer to whom the deduction 
under section 151 is allowable) shall be 
treated as an eligible individual for pur-
poses of this section and section 7527 for a 
period of 24 months beginning with the 
date of such death, except that in deter-
mining the amount of such credit only 
such qualifying family member may be 
taken into account. 

(10) 2 Regulations 

The Secretary may prescribe such regula-
tions and other guidance as may be necessary 
or appropriate to carry out this section, sec-
tion 6050T, and section 7527. 

(Added Pub. L. 107–210, div. A, title II, § 201(a), 
Aug. 6, 2002, 116 Stat. 954; amended Pub. L. 
108–311, title IV, § 401(a)(2), Oct. 4, 2004, 118 Stat. 
1183; Pub. L. 110–172, § 11(a)(5), Dec. 29, 2007, 121 
Stat. 2485; Pub. L. 111–5, div. B, title I, 
§§ 1899A(a)(1), 1899C(a), 1899E(a), 1899G(a), title 
III, § 3001(a)(14)(A), Feb. 17, 2009, 123 Stat. 423, 
424, 426, 430, 465.) 

REFERENCES IN TEXT 

The date of the enactment of the Trade Act of 2002, 
referred to in subsec. (b)(1)(B), is the date of enactment 
of Pub. L. 107–210, which was approved Aug. 6, 2002. 

The Trade Act of 1974, referred to in subsec. (c)(2), (3), 
is Pub. L. 93–618, Jan. 3, 1975, 88 Stat. 1978. Chapter 2 of 
title II of the Act is classified generally to part 2 (§ 2271 
et seq.) of subchapter II of chapter 12 of Title 19, Cus-
toms Duties. Sections 231, 233, 236, and 246 of the Act 
are classified to sections 2291, 2293, 2296, and 2318 of 
Title 19, respectively. For complete classification of 
this Act to the Code, see section 2101 of Title 19 and 
Tables. 

The date of the enactment of this paragraph, referred 
to in subsec. (c)(2)(B), probably means the date of en-
actment of Pub. L. 111–5, which amended par. (2) gener-
ally and which was approved Feb. 17, 2009. 

The Employee Retirement Income Security Act of 
1974, referred to in subsecs. (c)(4)(B) and (e)(1)(F)(i), is 
Pub. L. 93–406, Sept. 2, 1974, 88 Stat. 829. Title IV of the 
Act is classified principally to subchapter III (§ 1301 et 
seq.) of chapter 18 of Title 29, Labor. Section 3(37) of the 
Act is classified to section 1002(37) of Title 29. For com-
plete classification of this Act to the Code, see Short 
Title note set out under section 1001 of Title 29 and 
Tables. 

Section 2744(c)(2) of the Public Health Service Act, 
referred to in subsec. (e)(1)(C), is classified to section 
300gg–44(c)(2) of Title 42, The Public Health and Wel-
fare. 

The Social Security Act, referred to in subsec. (f)(2), 
is act Aug. 14, 1935, ch. 531, 49 Stat. 620. Parts A and B 

of title XVIII of the Act are classified generally to 
parts A (§ 1395c et seq.) and B (§ 1395j et seq.), respec-
tively, of subchapter XVIII of chapter 7 of Title 42, The 
Public Health and Welfare. Titles XIX and XXI of the 
Act are classified generally to subchapters XIX (§ 1396 
et seq.) and XXI (§ 1397aa et seq.), respectively, of chap-
ter 7 of Title 42. Section 1928 of the Act is classified to 
section 1396s of Title 42. For complete classification of 
this Act to the Code, see section 1305 of Title 42 and 
Tables. 

The Health Insurance Assistance for the Unemployed 
Act of 2009, referred to in subsec. (g)(9), was the name 
of title III of div. B in both the introduced and House 
engrossed versions of H.R. 1 in the 111th Congress. H.R. 
1 was enacted into law as Pub. L. 111–5, but as enacted, 
it did not include any provision known as the Health 
Insurance Assistance for the Unemployed Act of 2009 
and did not contain a section 3002. 

PRIOR PROVISIONS 

A prior section 35 was renumbered section 37 of this 
title. 

Another prior section 35, acts Aug. 16, 1954, ch. 736, 
68A Stat. 14; Sept. 2, 1958, Pub. L. 85–866, title I, § 41(b), 
72 Stat. 1639; Feb. 26, 1964, Pub. L. 88–272, title II, 
§ 201(d)(2), 78 Stat. 32, related to partially tax-exempt 
interest received by individuals, prior to repeal by Pub. 
L. 94–455, title XIX, § 1901(a)(2), Oct. 4, 1976, 90 Stat. 1764, 
effective with respect to taxable years beginning after 
Dec. 31, 1976. 

AMENDMENTS 

2009—Subsec. (a). Pub. L. 111–5, § 1899A(a)(1), inserted 
‘‘(80 percent in the case of eligible coverage months be-
ginning before January 1, 2011)’’ after ‘‘65 percent’’. 

Subsec. (c)(2). Pub. L. 111–5, § 1899C(a), amended par. 
(2) generally. Prior to amendment, text read as follows: 
‘‘The term ‘eligible TAA recipient’ means, with respect 
to any month, any individual who is receiving for any 
day of such month a trade readjustment allowance 
under chapter 2 of title II of the Trade Act of 1974 or 
who would be eligible to receive such allowance if sec-
tion 231 of such Act were applied without regard to sub-
section (a)(3)(B) of such section. An individual shall 
continue to be treated as an eligible TAA recipient dur-
ing the first month that such individual would other-
wise cease to be an eligible TAA recipient by reason of 
the preceding sentence.’’ 

Subsec. (e)(1)(K). Pub. L. 111–5, § 1899G(a), added sub-
par. (K). 

Subsec. (g)(9), (10). Pub. L. 111–5, § 3001(a)(14)(A), added 
par. (9) and redesignated former par. (9) as (10) relating 
to continued qualification of family members after cer-
tain events. 

Pub. L. 111–5, § 1899E(a), added par. (9) and redesig-
nated former par. (9) as (10) relating to regulations. 
Amendment was executed before amendment by Pub. L. 
111–5, § 3001(a)(14)(A), to reflect the probable intent of 
Congress, notwithstanding effective date provisions in 
section 1891 of Pub. L. 111–5. See Effective Date of 2009 
Amendment note below. 

2007—Subsec. (d)(2). Pub. L. 110–172 struck out ‘‘para-
graph (2) or (4) of’’ before ‘‘section 152(e)’’ and sub-
stituted ‘‘(as defined in section 152(e)(4)(A))’’ for 
‘‘(within the meaning of section 152(e)(1))’’. 

2004—Subsec. (g)(3). Pub. L. 108–311 amended heading 
and text of par. (3) generally. Prior to amendment, text 
read as follows: ‘‘Amounts distributed from an Archer 
MSA (as defined in section 220(d)) shall not be taken 
into account under subsection (a).’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Except as otherwise provided and subject to certain 
applicability provisions, amendment by sections 
1899A(a)(1), 1899C(a), 1899E(a), and 1899G(a) of Pub. L. 
111–5 effective upon the expiration of the 90-day period 
beginning on Feb. 17, 2009, see section 1891 of Pub. L. 
111–5, set out as an Effective and Termination Dates of 
2009 Amendment note under section 2271 of Title 19, 
Customs Duties. 
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Pub. L. 111–5, div. B, title I, § 1899A(b), Feb. 17, 2009, 
123 Stat. 424, provided that: ‘‘The amendments made by 
this section [amending this section and section 7527 of 
this title] shall apply to coverage months beginning on 
or after the first day of the first month beginning 60 
days after the date of the enactment of this Act [Feb. 
17, 2009].’’ 

Pub. L. 111–5, div. B, title I, § 1899C(b), Feb. 17, 2009, 
123 Stat. 425, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to cov-
erage months beginning after the date of the enact-
ment of this Act [Feb. 17, 2009].’’ 

Pub. L. 111–5, div. B, title I, § 1899E(c), Feb. 17, 2009, 
123 Stat. 428, provided that: ‘‘The amendments made by 
this section [amending this section and section 2918 of 
Title 29, Labor] shall apply to months beginning after 
December 31, 2009.’’ 

Pub. L. 111–5, div. B, title I, § 1899G(b), Feb. 17, 2009, 
123 Stat. 430, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to cov-
erage months beginning after the date of the enact-
ment of this Act [Feb. 17, 2009].’’ 

Amendment by section 3001(a)(14)(A) of Pub. L. 111–5 
applicable to taxable years ending after Feb. 17, 2009, 
see section 3001(a)(14)(B) of Pub. L. 111–5, set out as a 
Premium Assistance for COBRA Benefits note under 
section 6432 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–311 effective as if included 
in section 1201 of Pub. L. 108–173, see section 401(b) of 
Pub. L. 108–311, set out as a note under section 26 of 
this title. 

EFFECTIVE DATE 

Pub. L. 107–210, div. A, title II, § 201(d), Aug. 6, 2002, 
116 Stat. 960, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [enacting this 
section and section 300gg–45 of Title 42, The Public 
Health and Welfare, amending section 1324 of Title 31, 
Money and Finance, and renumbering former section 35 
of this title as section 36 of this title] shall apply to 
taxable years beginning after December 31, 2001. 

‘‘(2) STATE HIGH RISK POOLS.—The amendment made 
by subsection (b) [enacting section 300gg–45 of Title 42] 
shall take effect on the date of the enactment of this 
Act [Aug. 6, 2002].’’ 

CONSTRUCTION 

Nothing in title II of Pub. L. 107–210 or the amend-
ments by that title, other than provisions relating to 
COBRA continuation coverage and reporting require-
ments, to be construed as creating a new mandate on 
any party regarding health insurance coverage, see sec-
tion 203(f) of Pub. L. 107–210, set out as a Construction 
of 2002 Amendment note under section 2918 of Title 29, 
Labor. 

SURVEY AND REPORT ON ENHANCED HEALTH COVERAGE 
TAX CREDIT PROGRAM 

Pub. L. 111–5, div. B, title I, § 1899I, Feb. 17, 2009, 123 
Stat. 431, provided that: 

‘‘(a) SURVEY.— 
‘‘(1) IN GENERAL.—The Secretary of the Treasury 

shall conduct a biennial survey of eligible individuals 
(as defined in section 35(c) of the Internal Revenue 
Code of 1986) relating to the health coverage tax cred-
it under section 35 of the Internal Revenue Code of 
1986 (hereinafter in this section referred to as the 
‘health coverage tax credit’). 

‘‘(2) INFORMATION OBTAINED.—The survey conducted 
under subsection (a) shall obtain the following infor-
mation: 

‘‘(A) HCTC PARTICIPANTS.—In the case of eligible 
individuals receiving the health coverage tax credit 
(including individuals participating in the health 
coverage tax credit program under section 7527 of 
such Code, hereinafter in this section referred to as 
the ‘HCTC program’)— 

‘‘(i) demographic information of such individ-
uals, including income and education levels, 

‘‘(ii) satisfaction of such individuals with the 
enrollment process in the HCTC program, 

‘‘(iii) satisfaction of such individuals with 
available health coverage options under the cred-
it, including level of premiums, benefits, deduct-
ibles, cost-sharing requirements, and the ade-
quacy of provider networks, and 

‘‘(iv) any other information that the Secretary 
determines is appropriate. 
‘‘(B) NON-HCTC PARTICIPANTS.—In the case of eli-

gible individuals not receiving the health coverage 
tax credit— 

‘‘(i) demographic information of each individ-
ual, including income and education levels, 

‘‘(ii) whether the individual was aware of the 
health coverage tax credit or the HCTC program, 

‘‘(iii) the reasons the individual has not en-
rolled in the HCTC program, including whether 
such reasons include the burden of the process of 
enrollment and the affordability of coverage, 

‘‘(iv) whether the individual has health insur-
ance coverage, and, if so, the source of such cov-
erage, and 

‘‘(v) any other information that the Secretary 
determines is appropriate. 

‘‘(3) REPORT.—Not later than December 31 of each 
year in which a survey is conducted under paragraph 
(1) (beginning in 2010), the Secretary of the Treasury 
shall report to the Committee on Finance and the 
Committee on Health, Education, Labor, and Pen-
sions of the Senate and the Committee on Ways and 
Means, the Committee on Education and Labor, and 
the Committee on Energy and Commerce of the 
House of Representatives the findings of the most re-
cent survey conducted under paragraph (1). 
‘‘(b) REPORT.—Not later than October 1 of each year 

(beginning in 2010), the Secretary of the Treasury (after 
consultation with the Secretary of Health and Human 
Services, and, in the case of the information required 
under paragraph (7), the Secretary of Labor) shall re-
port to the Committee on Finance and the Committee 
on Health, Education, Labor, and Pensions of the Sen-
ate and the Committee on Ways and Means, the Com-
mittee on Education and Labor, and the Committee on 
Energy and Commerce of the House of Representatives 
the following information with respect to the most re-
cent taxable year ending before such date: 

‘‘(1) In each State and nationally— 
‘‘(A) the total number of eligible individuals (as 

defined in section 35(c) of the Internal Revenue 
Code of 1986) and the number of eligible individuals 
receiving the health coverage tax credit, 

‘‘(B) the total number of such eligible individuals 
who receive an advance payment of the health cov-
erage tax credit through the HCTC program, 

‘‘(C) the average length of the time period of the 
participation of eligible individuals in the HCTC 
program, and 

‘‘(D) the total number of participating eligible in-
dividuals in the HCTC program who are enrolled in 
each category of coverage as described in section 
35(e)(1) of such Code, 

with respect to each category of eligible individuals 
described in section 35(c)(1) of such Code. 

‘‘(2) In each State and nationally, an analysis of— 
‘‘(A) the range of monthly health insurance pre-

miums, for self-only coverage and for family cov-
erage, for individuals receiving the health coverage 
tax credit, and 

‘‘(B) the average and median monthly health in-
surance premiums, for self-only coverage and for 
family coverage, for individuals receiving the 
health coverage tax credit, 

with respect to each category of coverage as de-
scribed in section 35(e)(1) of such Code. 

‘‘(3) In each State and nationally, an analysis of the 
following information with respect to the health in-
surance coverage of individuals receiving the health 
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coverage tax credit who are enrolled in coverage de-
scribed in subparagraphs (B) through (H) of section 
35(e)(1) of such Code: 

‘‘(A) Deductible amounts. 
‘‘(B) Other out-of-pocket cost-sharing amounts. 
‘‘(C) A description of any annual or lifetime lim-

its on coverage or any other significant limits on 
coverage services, or benefits. 

The information required under this paragraph shall 
be reported with respect to each category of coverage 
described in such subparagraphs. 

‘‘(4) In each State and nationally, the gender and 
average age of eligible individuals (as defined in sec-
tion 35(c) of such Code) who receive the health cov-
erage tax credit, in each category of coverage de-
scribed in section 35(e)(1) of such Code, with respect 
to each category of eligible individuals described in 
such section. 

‘‘(5) The steps taken by the Secretary of the Treas-
ury to increase the participation rates in the HCTC 
program among eligible individuals, including out-
reach and enrollment activities. 

‘‘(6) The cost of administering the HCTC program 
by function, including the cost of subcontractors, and 
recommendations on ways to reduce administrative 
costs, including recommended statutory changes. 

‘‘(7) The number of States applying for and receiv-
ing national emergency grants under section 173(f) of 
the Workforce Investment Act of 1998 (29 U.S.C. 
2918(f)), the activities funded by such grants on a 
State-by-State basis, and the time necessary for ap-
plication approval of such grants.’’ 

§ 36. First-time homebuyer credit 

(a) Allowance of credit 

In the case of an individual who is a first-time 
homebuyer of a principal residence in the United 
States during a taxable year, there shall be al-
lowed as a credit against the tax imposed by 
this subtitle for such taxable year an amount 
equal to 10 percent of the purchase price of the 
residence. 

(b) Limitations 

(1) Dollar limitation 

(A) In general 

Except as otherwise provided in this para-
graph, the credit allowed under subsection 
(a) shall not exceed $8,000. 

(B) Married individuals filing separately 

In the case of a married individual filing a 
separate return, subparagraph (A) shall be 
applied by substituting ‘‘$4,000’’ for ‘‘$8,000’’. 

(C) Other individuals 

If two or more individuals who are not 
married purchase a principal residence, the 
amount of the credit allowed under sub-
section (a) shall be allocated among such in-
dividuals in such manner as the Secretary 
may prescribe, except that the total amount 
of the credits allowed to all such individuals 
shall not exceed $8,000. 

(D) Special rule for long-time residents of 
same principal residence 

In the case of a taxpayer to whom a credit 
under subsection (a) is allowed by reason of 
subsection (c)(6), subparagraphs (A), (B), and 
(C) shall be applied by substituting ‘‘$6,500’’ 
for ‘‘$8,000’’ and ‘‘$3,250’’ for ‘‘$4,000’’. 

(2) Limitation based on modified adjusted 
gross income 

(A) In general 

The amount allowable as a credit under 
subsection (a) (determined without regard to 

this paragraph) for the taxable year shall be 
reduced (but not below zero) by the amount 
which bears the same ratio to the amount 
which is so allowable as— 

(i) the excess (if any) of— 
(I) the taxpayer’s modified adjusted 

gross income for such taxable year, over 
(II) $125,000 ($225,000 in the case of a 

joint return), bears to 

(ii) $20,000. 

(B) Modified adjusted gross income 

For purposes of subparagraph (A), the term 
‘‘modified adjusted gross income’’ means the 
adjusted gross income of the taxpayer for 
the taxable year increased by any amount 
excluded from gross income under section 
911, 931, or 933. 

(3) Limitation based on purchase price 

No credit shall be allowed under subsection 
(a) for the purchase of any residence if the 
purchase price of such residence exceeds 
$800,000. 

(4) Age limitation 

No credit shall be allowed under subsection 
(a) with respect to the purchase of any resi-
dence unless the taxpayer has attained age 18 
as of the date of such purchase. In the case of 
any taxpayer who is married (within the 
meaning of section 7703), the taxpayer shall be 
treated as meeting the age requirement of the 
preceding sentence if the taxpayer or the tax-
payer’s spouse meets such age requirement. 

(c) Definitions 

For purposes of this section— 

(1) First-time homebuyer 

The term ‘‘first-time homebuyer’’ means 
any individual if such individual (and if mar-
ried, such individual’s spouse) had no present 
ownership interest in a principal residence 
during the 3-year period ending on the date of 
the purchase of the principal residence to 
which this section applies. 

(2) Principal residence 

The term ‘‘principal residence’’ has the same 
meaning as when used in section 121. 

(3) Purchase 

(A) In general 

The term ‘‘purchase’’ means any acquisi-
tion, but only if— 

(i) the property is not acquired from a 
person related to the person acquiring 
such property (or, if married, such individ-
ual’s spouse), and 

(ii) the basis of the property in the hands 
of the person acquiring such property is 
not determined— 

(I) in whole or in part by reference to 
the adjusted basis of such property in 
the hands of the person from whom ac-
quired, or 

(II) under section 1014(a) (relating to 
property acquired from a decedent). 

(B) Construction 

A residence which is constructed by the 
taxpayer shall be treated as purchased by 
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the taxpayer on the date the taxpayer first 
occupies such residence. 

(4) Purchase price 

The term ‘‘purchase price’’ means the ad-
justed basis of the principal residence on the 
date such residence is purchased. 

(5) Related persons 

A person shall be treated as related to an-
other person if the relationship between such 
persons would result in the disallowance of 
losses under section 267 or 707(b) (but, in ap-
plying section 267(b) and (c) for purposes of 
this section, paragraph (4) of section 267(c) 
shall be treated as providing that the family 
of an individual shall include only his spouse, 
ancestors, and lineal descendants). 

(6) Exception for long-time residents of same 
principal residence 

In the case of an individual (and, if married, 
such individual’s spouse) who has owned and 
used the same residence as such individual’s 
principal residence for any 5-consecutive-year 
period during the 8-year period ending on the 
date of the purchase of a subsequent principal 
residence, such individual shall be treated as a 
first-time homebuyer for purposes of this sec-
tion with respect to the purchase of such sub-
sequent residence. 

(d) Exceptions 

No credit under subsection (a) shall be allowed 
to any taxpayer for any taxable year with re-
spect to the purchase of a residence if— 

(1) the taxpayer is a nonresident alien, 
(2) the taxpayer disposes of such residence 

(or such residence ceases to be the principal 
residence of the taxpayer (and, if married, the 
taxpayer’s spouse)) before the close of such 
taxable year, 

(3) a deduction under section 151 with re-
spect to such taxpayer is allowable to another 
taxpayer for such taxable year, or 

(4) the taxpayer fails to attach to the return 
of tax for such taxable year a properly exe-
cuted copy of the settlement statement used 
to complete such purchase. 

(e) Reporting 

If the Secretary requires information report-
ing under section 6045 by a person described in 
subsection (e)(2) thereof to verify the eligibility 
of taxpayers for the credit allowable by this sec-
tion, the exception provided by section 6045(e) 
shall not apply. 

(f) Recapture of credit 

(1) In general 

Except as otherwise provided in this sub-
section, if a credit under subsection (a) is al-
lowed to a taxpayer, the tax imposed by this 
chapter shall be increased by 62⁄3 percent of the 
amount of such credit for each taxable year in 
the recapture period. 

(2) Acceleration of recapture 

If a taxpayer disposes of the principal resi-
dence with respect to which a credit was al-
lowed under subsection (a) (or such residence 
ceases to be the principal residence of the tax-
payer (and, if married, the taxpayer’s spouse)) 
before the end of the recapture period— 

(A) the tax imposed by this chapter for the 
taxable year of such disposition or cessation 
shall be increased by the excess of the 
amount of the credit allowed over the 
amounts of tax imposed by paragraph (1) for 
preceding taxable years, and 

(B) paragraph (1) shall not apply with re-
spect to such credit for such taxable year or 
any subsequent taxable year. 

(3) Limitation based on gain 

In the case of the sale of the principal resi-
dence to a person who is not related to the 
taxpayer, the increase in tax determined 
under paragraph (2) shall not exceed the 
amount of gain (if any) on such sale. Solely for 
purposes of the preceding sentence, the ad-
justed basis of such residence shall be reduced 
by the amount of the credit allowed under sub-
section (a) to the extent not previously recap-
tured under paragraph (1). 

(4) Exceptions 

(A) Death of taxpayer 

Paragraphs (1) and (2) shall not apply to 
any taxable year ending after the date of the 
taxpayer’s death. 

(B) Involuntary conversion 

Paragraph (2) shall not apply in the case of 
a residence which is compulsorily or invol-
untarily converted (within the meaning of 
section 1033(a)) if the taxpayer acquires a 
new principal residence during the 2-year pe-
riod beginning on the date of the disposition 
or cessation referred to in paragraph (2). 
Paragraph (2) shall apply to such new prin-
cipal residence during the recapture period 
in the same manner as if such new principal 
residence were the converted residence. 

(C) Transfers between spouses or incident to 
divorce 

In the case of a transfer of a residence to 
which section 1041(a) applies— 

(i) paragraph (2) shall not apply to such 
transfer, and 

(ii) in the case of taxable years ending 
after such transfer, paragraphs (1) and (2) 
shall apply to the transferee in the same 
manner as if such transferee were the 
transferor (and shall not apply to the 
transferor). 

(D) Waiver of recapture for purchases in 
2009 and 2010 

In the case of any credit allowed with re-
spect to the purchase of a principal resi-
dence after December 31, 2008— 

(i) paragraph (1) shall not apply, and 
(ii) paragraph (2) shall apply only if the 

disposition or cessation described in para-
graph (2) with respect to such residence oc-
curs during the 36-month period beginning 
on the date of the purchase of such resi-
dence by the taxpayer. 

(E) Special rule for members of the armed 
forces, etc. 

(i) In general 

In the case of the disposition of a prin-
cipal residence by an individual (or a ces-
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sation referred to in paragraph (2)) after 
December 31, 2008, in connection with Gov-
ernment orders received by such individ-
ual, or such individual’s spouse, for quali-
fied official extended duty service— 

(I) paragraph (2) and subsection (d)(2) 
shall not apply to such disposition (or 
cessation), and 

(II) if such residence was acquired be-
fore January 1, 2009, paragraph (1) shall 
not apply to the taxable year in which 
such disposition (or cessation) occurs or 
any subsequent taxable year. 

(ii) Qualified official extended duty service 

For purposes of this section, the term 
‘‘qualified official extended duty service’’ 
means service on qualified official ex-
tended duty as— 

(I) a member of the uniformed services, 
(II) a member of the Foreign Service of 

the United States, or 
(III) an employee of the intelligence 

community. 

(iii) Definitions 

Any term used in this subparagraph 
which is also used in paragraph (9) of sec-
tion 121(d) shall have the same meaning as 
when used in such paragraph. 

(5) Joint returns 

In the case of a credit allowed under sub-
section (a) with respect to a joint return, half 
of such credit shall be treated as having been 
allowed to each individual filing such return 
for purposes of this subsection. 

(6) Return requirement 

If the tax imposed by this chapter for the 
taxable year is increased under this sub-
section, the taxpayer shall, notwithstanding 
section 6012, be required to file a return with 
respect to the taxes imposed under this sub-
title. 

(7) Recapture period 

For purposes of this subsection, the term 
‘‘recapture period’’ means the 15 taxable years 
beginning with the second taxable year follow-
ing the taxable year in which the purchase of 
the principal residence for which a credit is al-
lowed under subsection (a) was made. 

(g) Election to treat purchase in prior year 

In the case of a purchase of a principal resi-
dence after December 31, 2008, a taxpayer may 
elect to treat such purchase as made on Decem-
ber 31 of the calendar year preceding such pur-
chase for purposes of this section (other than 
subsections (b)(4), (c), (f)(4)(D), and (h)). 

(h) Application of section 

(1) In general 

This section shall only apply to a principal 
residence purchased by the taxpayer on or 
after April 9, 2008, and before May 1, 2010. 

(2) Exception in case of binding contract 

In the case of any taxpayer who enters into 
a written binding contract before May 1, 2010, 
to close on the purchase of a principal resi-
dence before July 1, 2010, paragraph (1) shall be 

applied by substituting ‘‘July 1, 2010’’ for 
‘‘May 1, 2010’’. 

(3) Special rule for individuals on qualified of-
ficial extended duty outside the United 
States 

In the case of any individual who serves on 
qualified official extended duty service (as de-
fined in section 121(d)(9)(C)(i)) outside the 
United States for at least 90 days during the 
period beginning after December 31, 2008, and 
ending before May 1, 2010, and, if married, such 
individual’s spouse— 

(A) paragraphs (1) and (2) shall each be ap-
plied by substituting ‘‘May 1, 2011’’ for ‘‘May 
1, 2010’’, and 

(B) paragraph (2) shall be applied by sub-
stituting ‘‘July 1, 2011’’ for ‘‘July 1, 2010’’. 

(Added Pub. L. 110–289, div. C, title I, § 3011(a), 
July 30, 2008, 122 Stat. 2888; amended Pub. L. 
111–5, div. B, title I, § 1006(a)–(c), (d)(2), (e), Feb. 
17, 2009, 123 Stat. 316, 317; Pub. L. 111–92, 
§§ 11(a)–(g), 12(a)–(c), Nov. 6, 2009, 123 Stat. 
2989–2992.) 

PRIOR PROVISIONS 

A prior section 36 was renumbered section 37 of this 
title. 

Another prior section 36, acts Aug. 16, 1954, ch. 736, 
68A Stat. 15; Oct. 4, 1976, Pub. L. 94–455, title V, 
§ 501(b)(2), title X, § 1011(c), title XIX, § 1901(b)(1)(A), 90 
Stat. 1558, 1611, 1790, directed that credits provided by 
section 32 not be allowed if an individual elects under 
section 144 to take standard deduction, prior to repeal 
by Pub. L. 95–30, title I, §§ 101(d)(3), 106(a), May 23, 1977, 
91 Stat. 133, 141, applicable to taxable years beginning 
after Dec. 31, 1976. 

AMENDMENTS 

2009—Subsec. (b)(1)(A). Pub. L. 111–5, § 1006(b)(1), sub-
stituted ‘‘$8,000’’ for ‘‘$7,500’’. 

Subsec. (b)(1)(B). Pub. L. 111–5, § 1006(b), substituted 
‘‘$4,000’’ for ‘‘$3,750’’ and ‘‘$8,000’’ for ‘‘$7,500’’. 

Subsec. (b)(1)(C). Pub. L. 111–5, § 1006(b)(1), substituted 
‘‘$8,000’’ for ‘‘$7,500’’. 

Subsec. (b)(1)(D). Pub. L. 111–92, § 11(c)(1), added sub-
par. (D). 

Subsec. (b)(2)(A)(i)(II). Pub. L. 111–92, § 11(c)(2), sub-
stituted ‘‘$125,000 ($225,000’’ for ‘‘$75,000 ($150,000’’. 

Subsec. (b)(3). Pub. L. 111–92, § 11(d), added par. (3). 
Subsec. (b)(4). Pub. L. 111–92, § 12(a)(1), added par. (4). 
Subsec. (c)(3)(A)(i). Pub. L. 111–92, § 12(c), inserted 

‘‘(or, if married, such individual’s spouse)’’ after ‘‘per-
son acquiring such property’’. 

Subsec. (c)(6). Pub. L. 111–92, § 11(b), added par. (6). 
Subsec. (d). Pub. L. 111–5, § 1006(d)(2), (e), redesignated 

pars. (3) and (4) as (1) and (2), respectively, and struck 
out former pars. (1) and (2) which read as follows: 

‘‘(1) a credit under section 1400C (relating to first- 
time homebuyer in the District of Columbia) is allow-
able to the taxpayer (or the taxpayer’s spouse) for such 
taxable year or any prior taxable year, 

‘‘(2) the residence is financed by the proceeds of a 
qualified mortgage issue the interest on which is ex-
empt from tax under section 103,’’. 

Subsec. (d)(3). Pub. L. 111–92, § 11(g), added par. (3). 
Subsec. (d)(4). Pub. L. 111–92, § 12(b), added par. (4). 
Subsec. (f)(4)(D). Pub. L. 111–92, § 11(a)(2), inserted 

‘‘and 2010’’ after ‘‘2009’’ in heading and struck out 
‘‘, and before December 1, 2009’’ after ‘‘December 31, 
2008’’ in introductory provisions. 

Pub. L. 111–5, § 1006(c)(1), added subpar. (D). 
Subsec. (f)(4)(E). Pub. L. 111–92, § 11(e), added subpar. 

(E). 
Subsec. (g). Pub. L. 111–92, § 12(a)(2), inserted ‘‘(b)(4),’’ 

before ‘‘(c)’’. 
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1 So in original. Probably should be ‘‘paragraph (1),’’. 

Pub. L. 111–92, § 11(a)(3), amended subsec. (g) gener-
ally. Prior to amendment, text read as follows: ‘‘In the 
case of a purchase of a principal residence after Decem-
ber 31, 2008, and before December 1, 2009, a taxpayer 
may elect to treat such purchase as made on December 
31, 2008, for purposes of this section (other than sub-
sections (c) and (f)(4)(D)).’’ 

Pub. L. 111–5, § 1006(a)(2), (c)(2), substituted ‘‘Decem-
ber 1, 2009’’ for ‘‘July 1, 2009’’ and ‘‘subsections (c) and 
(f)(4)(D)’’ for ‘‘subsection (c)’’. 

Subsec. (h). Pub. L. 111–92, § 11(a)(1), substituted ‘‘May 
1, 2010’’ for ‘‘December 1, 2009’’, designated existing pro-
visions as par. (1), inserted heading, and added par. (2). 

Pub. L. 111–5, § 1006(a)(1), substituted ‘‘December 1, 
2009’’ for ‘‘July 1, 2009’’. 

Subsec. (h)(3). Pub. L. 111–92, § 11(f), added par. (3). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–92, § 11(j)(1)–(3), Nov. 6, 2009, 123 Stat. 2991, 
provided that: 

‘‘(1) IN GENERAL.—The amendments made by sub-
sections (b), (c), (d), and (g) [amending this section] 
shall apply to residences purchased after the date of 
the enactment of this Act [Nov. 6, 2009]. 

‘‘(2) EXTENSIONS.—The amendments made by sub-
sections (a) [amending this section], (f) [amending this 
section], and (i) [amending section 1400C of this title] 
shall apply to residences purchased after November 30, 
2009. 

‘‘(3) WAIVER OF RECAPTURE.—The amendment made by 
subsection (e) [amending this section] shall apply to 
dispositions and cessations after December 31, 2008.’’ 

Pub. L. 111–92, § 12(e), Nov. 6, 2009, 123 Stat. 2992, pro-
vided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and section 6213 of this title] 
shall apply to purchases after the date of the enact-
ment of this Act [Nov. 6, 2009]. 

‘‘(2) DOCUMENTATION REQUIREMENT.—The amendments 
made by subsection (b) [amending this section] shall 
apply to returns for taxable years ending after the date 
of the enactment of this Act [Nov. 6, 2009]. 

‘‘(3) TREATMENT AS MATHEMATICAL AND CLERICAL ER-
RORS.—The amendments made by subsection (d) 
[amending section 6213 of this title] shall apply to re-
turns for taxable years ending on or after April 9, 2008.’’ 

Pub. L. 111–5, div. B, title I, § 1006(f), Feb. 17, 2009, 123 
Stat. 317, provided that: ‘‘The amendments made by 
this section [amending this section and section 1400C of 
this title] shall apply to residences purchased after De-
cember 31, 2008.’’ 

EFFECTIVE DATE 

Section applicable to residences purchased on or after 
Apr. 9, 2008, in taxable years ending on or after such 
date, see section 3011(c) of Pub. L. 110–289, set out as an 
Effective Date of 2008 Amendment note under section 26 
of this title. 

§ 36A. Making work pay credit 

(a) Allowance of credit 

In the case of an eligible individual, there 
shall be allowed as a credit against the tax im-
posed by this subtitle for the taxable year an 
amount equal to the lesser of— 

(1) 6.2 percent of earned income of the tax-
payer, or 

(2) $400 ($800 in the case of a joint return). 

(b) Limitation based on modified adjusted gross 
income 

(1) In general 

The amount allowable as a credit under sub-
section (a) (determined without regard to this 
paragraph and subsection (c)) for the taxable 

year shall be reduced (but not below zero) by 
2 percent of so much of the taxpayer’s modi-
fied adjusted gross income as exceeds $75,000 
($150,000 in the case of a joint return). 

(2) Modified adjusted gross income 

For purposes of subparagraph (A),1 the term 
‘‘modified adjusted gross income’’ means the 
adjusted gross income of the taxpayer for the 
taxable year increased by any amount ex-
cluded from gross income under section 911, 
931, or 933. 

(c) Reduction for certain other payments 

The credit allowed under subsection (a) for 
any taxable year shall be reduced by the amount 
of any payments received by the taxpayer dur-
ing such taxable year under section 2201, and 
any credit allowed to the taxpayer under section 
2202, of the American Recovery and Reinvest-
ment Tax Act of 2009. 

(d) Definitions and special rules 

For purposes of this section— 

(1) Eligible individual 

(A) In general 

The term ‘‘eligible individual’’ means any 
individual other than— 

(i) any nonresident alien individual, 
(ii) any individual with respect to whom 

a deduction under section 151 is allowable 
to another taxpayer for a taxable year be-
ginning in the calendar year in which the 
individual’s taxable year begins, and 

(iii) an estate or trust. 

(B) Identification number requirement 

Such term shall not include any individual 
who does not include on the return of tax for 
the taxable year— 

(i) such individual’s social security ac-
count number, and 

(ii) in the case of a joint return, the so-
cial security account number of one of the 
taxpayers on such return. 

For purposes of the preceding sentence, the 
social security account number shall not in-
clude a TIN issued by the Internal Revenue 
Service. 

(2) Earned income 

The term ‘‘earned income’’ has the meaning 
given such term by section 32(c)(2), except 
that such term shall not include net earnings 
from self-employment which are not taken 
into account in computing taxable income. 
For purposes of the preceding sentence, any 
amount excluded from gross income by reason 
of section 112 shall be treated as earned in-
come which is taken into account in comput-
ing taxable income for the taxable year. 

(e) Termination 

This section shall not apply to taxable years 
beginning after December 31, 2010. 

(Added Pub. L. 111–5, div. B, title I, § 1001(a), Feb. 
17, 2009, 123 Stat. 309.) 

REFERENCES IN TEXT 

Sections 2201 and 2202 of the American Recovery and 
Reinvestment Tax Act of 2009, referred to in subsec. (c), 
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1 Section 41 repealed by Pub. L. 99–514 without corresponding 

amendment of subpart analysis. 
2 So in original. Probably should follow item 45J. 

are sections 2201 and 2202 of Pub. L. 111–5, which are set 
out as notes under section 6428 of this title. 

EFFECTIVE DATE 

Pub. L. 111–5, div. B, title I, § 1001(f), Feb. 17, 2009, 123 
Stat. 312, provided that: ‘‘This section [enacting this 
section, amending sections 6211 and 6213 of this title 
and section 1324 of Title 31, Money and Finance, and en-
acting provisions set out as notes under this section], 
and the amendments made by this section, shall apply 
to taxable years beginning after December 31, 2008.’’ 

TREATMENT OF POSSESSIONS 

Pub. L. 111–5, div. B, title I, § 1001(b), Feb. 17, 2009, 123 
Stat. 310, provided that: 

‘‘(1) PAYMENTS TO POSSESSIONS.— 
‘‘(A) MIRROR CODE POSSESSION.—The Secretary of 

the Treasury shall pay to each possession of the 
United States with a mirror code tax system amounts 
equal to the loss to that possession by reason of the 
amendments made by this section [enacting this sec-
tion and amending sections 6211 and 6213 of this title 
and section 1324 of Title 31, Money and Finance] with 
respect to taxable years beginning in 2009 and 2010. 
Such amounts shall be determined by the Secretary 
of the Treasury based on information provided by the 
government of the respective possession. 

‘‘(B) OTHER POSSESSIONS.—The Secretary of the 
Treasury shall pay to each possession of the United 
States which does not have a mirror code tax system 
amounts estimated by the Secretary of the Treasury 
as being equal to the aggregate benefits that would 
have been provided to residents of such possession by 
reason of the amendments made by this section for 
taxable years beginning in 2009 and 2010 if a mirror 
code tax system had been in effect in such possession. 
The preceding sentence shall not apply with respect 
to any possession of the United States unless such 
possession has a plan, which has been approved by the 
Secretary of the Treasury, under which such posses-
sion will promptly distribute such payments to the 
residents of such possession. 
‘‘(2) COORDINATION WITH CREDIT ALLOWED AGAINST 

UNITED STATES INCOME TAXES.—No credit shall be al-
lowed against United States income taxes for any tax-
able year under section 36A of the Internal Revenue 
Code of 1986 (as added by this section) to any person— 

‘‘(A) to whom a credit is allowed against taxes im-
posed by the possession by reason of the amendments 
made by this section for such taxable year, or 

‘‘(B) who is eligible for a payment under a plan de-
scribed in paragraph (1)(B) with respect to such tax-
able year. 
‘‘(3) DEFINITIONS AND SPECIAL RULES.— 

‘‘(A) POSSESSION OF THE UNITED STATES.—For pur-
poses of this subsection, the term ‘possession of the 
United States’ includes the Commonwealth of Puerto 
Rico and the Commonwealth of the Northern Mariana 
Islands. 

‘‘(B) MIRROR CODE TAX SYSTEM.—For purposes of 
this subsection, the term ‘mirror code tax system’ 
means, with respect to any possession of the United 
States, the income tax system of such possession if 
the income tax liability of the residents of such pos-
session under such system is determined by reference 
to the income tax laws of the United States as if such 
possession were the United States. 

‘‘(C) TREATMENT OF PAYMENTS.—For purposes of 
section 1324(b)(2) of title 31, United States Code, the 
payments under this subsection shall be treated in 
the same manner as a refund due from the credit al-
lowed under section 36A of the Internal Revenue Code 
of 1986 (as added by this section).’’ 

REFUNDS DISREGARDED IN THE ADMINISTRATION OF 
FEDERAL PROGRAMS AND FEDERALLY ASSISTED PRO-
GRAMS 

Pub. L. 111–5, div. B, title I, § 1001(c), Feb. 17, 2009, 123 
Stat. 311, provided that: ‘‘Any credit or refund allowed 

or made to any individual by reason of section 36A of 
the Internal Revenue Code of 1986 (as added by this sec-
tion) or by reason of subsection (b) of this section [set 
out as a note above] shall not be taken into account as 
income and shall not be taken into account as re-
sources for the month of receipt and the following 2 
months, for purposes of determining the eligibility of 
such individual or any other individual for benefits or 
assistance, or the amount or extent of benefits or as-
sistance, under any Federal program or under any 
State or local program financed in whole or in part 
with Federal funds.’’ 

§ 37. Overpayments of tax 

For credit against the tax imposed by this subtitle 
for overpayments of tax, see section 6401. 

(Aug. 16, 1954, ch. 736, 68A Stat. 16, § 38; renum-
bered § 39, Pub. L. 87–834, § 2(a), Oct. 16, 1962, 76 
Stat. 962; renumbered § 40, Pub. L. 89–44, title 
VIII, § 809(c), June 21, 1965, 79 Stat. 167; renum-
bered § 42, Pub. L. 92–178, title VI, § 601(a), Dec. 
10, 1971, 85 Stat. 553; renumbered § 43, Pub. L. 
94–12, title II, § 203(a), Mar. 29, 1975, 89 Stat. 29; 
renumbered § 44, Pub. L. 94–12, title II, § 204(a), 
Mar. 29, 1975, 89 Stat. 30; renumbered § 45, Pub. L. 
94–12, title II, § 208(a), Mar. 29, 1975, 89 Stat. 32; 
renumbered § 35, Pub. L. 98–369, div. A, title IV, 
§ 471(c), July 18, 1984, 98 Stat. 826; renumbered 
§ 36, Pub. L. 107–210, div. A, title II, § 201(a), Aug. 
6, 2002, 116 Stat. 954; renumbered § 37, Pub. L. 
110–289, div. C, title I, § 3011(a), July 30, 2008, 122 
Stat. 2888.) 

PRIOR PROVISIONS 

A prior section 37 was renumbered section 22 of this 
title. 

SUBPART D—BUSINESS RELATED CREDITS 

Sec. 

38. General business credit. 
39. Carryback and carryforward of unused cred-

its. 
40. Alcohol, etc., used as fuel. 
40A. Biodiesel and renewable diesel used as fuel. 
41. Credit for increasing research activities. 
41.1 Employee stock ownership credit. 
42. Low-income housing credit. 
43. Enhanced oil recovery credit. 
44. Expenditures to provide access to disabled in-

dividuals. 
[44A–H. Renumbered, Repealed.] 
45. Electricity produced from certain renewable 

resources, etc. 
45A. Indian employment credit. 
45B. Credit for portion of employer social security 

taxes paid with respect to employee cash 
tips. 

45C. Clinical testing expenses for certain drugs for 
rare diseases or conditions. 

45D. New markets tax credit. 
45E. Small employer pension plan startup costs. 
45F. Employer-provided child care credit. 
45G. Railroad track maintenance credit. 
45H. Credit for production of low sulfur diesel fuel. 
45I. Credit for producing oil and gas from mar-

ginal wells. 
45K.2 Credit for producing fuel from a nonconven-

tional source. 
45J. Credit for production from advanced nuclear 

power facilities. 
45L. New energy efficient home credit. 
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45M. Energy efficient appliance credit. 
45N. Mine rescue team training credit. 
45O. Agricultural chemicals security credit. 
45P. Employer wage credit for employees who are 

active duty members of the uniformed serv-
ices. 

45Q. Credit for carbon dioxide sequestration. 

AMENDMENTS 

2008—Pub. L. 110–343, div. B, title I, § 115(c), Oct. 3, 
2008, 122 Stat. 3831, which directed amendment of table 
of sections for subpart B by adding item 45Q at end, was 
executed by adding item 45Q at end of table of sections 
for this subpart to reflect the probable intent of Con-
gress. 

Pub. L. 110–245, title I, § 111(d), June 17, 2008, 122 Stat. 
1635, added item 45P. 

Pub. L. 110–234, title XV, §§ 15321(b)(3)(B), 15343(d), 
May 22, 2008, 122 Stat. 1513, 1520, and Pub. L. 110–246, 
title XV, §§ 15321(b)(3)(B), 15343(d), June 18, 2008, 122 
Stat. 2275, 2282, made identical amendments, inserting 
‘‘, etc.,’’ after ‘‘Alcohol’’ in item 40 and adding item 
45O. The amendments by Pub. L. 110–234 were repealed 
by Pub. L. 110–246, § 4(a), June 18, 2008, 122 Stat. 1664. 

2006—Pub. L. 109–432, div. A, title IV, § 405(d), Dec. 20, 
2006, 120 Stat. 2958, added item 45N. 

2005—Pub. L. 109–58, title XIII, §§ 1306(c), 1322(a)(3)(L), 
1332(e), 1334(c), 1346(b)(2), Aug. 8, 2005, 119 Stat. 999, 1012, 
1026, 1033, 1055, inserted ‘‘and renewable diesel’’ after 
‘‘Biodiesel’’ in item 40A and added items 45J to 45M. 

2004—Pub. L. 108–357, title II, § 245(d), title III, 
§§ 302(c)(3), 339(e), 341(d), title VII, § 710(b)(3)(B), Oct. 22, 
2004, 118 Stat. 1448, 1466, 1484, 1487, 1556, added items 40A 
and 45G to 45I and inserted ‘‘, etc’’ after ‘‘resources’’ in 
item 45. 

Pub. L. 108–311, title IV, § 408(b)(7), Oct. 4, 2004, 118 
Stat. 1193, amended directory language of Pub. L. 
107–16, § 619(c)(3). See 2001 Amendment note below. 

2001—Pub. L. 107–16, title VI, § 619(c)(3), June 7, 2001, 
115 Stat. 110, as amended by Pub. L. 108–311, title IV, 
§ 408(b)(7), Oct. 4, 2004, 118 Stat. 1193, added item 45E. 

Pub. L. 107–16, title II, § 205(b)(2), June 7, 2001, 115 
Stat. 53, added item 45F. 

2000—Pub. L. 106–554, § 1(a)(7) [title I, § 121(d)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–610, added item 45D. 

1996—Pub. L. 104–188, title I, § 1205(a)(3)(B), Aug. 20, 
1996, 110 Stat. 1775, added item 45C. 

1993—Pub. L. 103–66, title XIII, §§ 13322(e), 13443(c), 
Aug. 10, 1993, 107 Stat. 563, 569, added items 45A and 45B. 

1992—Pub. L. 102–486, title XIX, § 1914(d), Oct. 24, 1992, 
106 Stat. 3023, added item 45. 

1990—Pub. L. 101–508, title XI, §§ 11511(c)(1), 11611(d), 
Nov. 5, 1990, 104 Stat. 1388–485, 1388–503, added items 43 
and 44. 

1986—Pub. L. 99–514, title II, §§ 231(d)(3)(K), 252(d), Oct. 
22, 1986, 100 Stat. 2180, 2205, added item 41 relating to 
credit for increasing research activities and item 42. 

1984—Pub. L. 98–369, div. A, title IV, § 471(b), July 18, 
1984, 98 Stat. 826, added subpart D heading and analysis 
of sections for subpart D, consisting of items 38 (new), 
39 (new), 40 (formerly 44E), and 41 (formerly 44G). 
Former subpart D was redesignated F. 

§ 38. General business credit 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year 
an amount equal to the sum of— 

(1) the business credit carryforwards carried 
to such taxable year, 

(2) the amount of the current year business 
credit, plus 

(3) the business credit carrybacks carried to 
such taxable year. 

(b) Current year business credit 

For purposes of this subpart, the amount of 
the current year business credit is the sum of 

the following credits determined for the taxable 
year: 

(1) the investment credit determined under 
section 46, 

(2) the work opportunity credit determined 
under section 51(a), 

(3) the alcohol fuels credit determined under 
section 40(a), 

(4) the research credit determined under sec-
tion 41(a), 

(5) the low-income housing credit deter-
mined under section 42(a), 

(6) the enhanced oil recovery credit under 
section 43(a), 

(7) in the case of an eligible small business 
(as defined in section 44(b)), the disabled ac-
cess credit determined under section 44(a), 

(8) the renewable electricity production 
credit under section 45(a), 

(9) the empowerment zone employment cred-
it determined under section 1396(a), 

(10) the Indian employment credit as deter-
mined under section 45A(a), 

(11) the employer social security credit de-
termined under section 45B(a), 

(12) the orphan drug credit determined under 
section 45C(a), 

(13) the new markets tax credit determined 
under section 45D(a), 

(14) in the case of an eligible employer (as 
defined in section 45E(c)), the small employer 
pension plan startup cost credit determined 
under section 45E(a), 

(15) the employer-provided child care credit 
determined under section 45F(a), 

(16) the railroad track maintenance credit 
determined under section 45G(a), 

(17) the biodiesel fuels credit determined 
under section 40A(a), 

(18) the low sulfur diesel fuel production 
credit determined under section 45H(a), 

(19) the marginal oil and gas well production 
credit determined under section 45I(a), 

(20) the distilled spirits credit determined 
under section 5011(a), 

(21) the advanced nuclear power facility pro-
duction credit determined under section 
45J(a), 

(22) the nonconventional source production 
credit determined under section 45K(a), 

(23) the new energy efficient home credit de-
termined under section 45L(a), 

(24) the energy efficient appliance credit de-
termined under section 45M(a), 

(25) the portion of the alternative motor ve-
hicle credit to which section 30B(g)(1) applies, 

(26) the portion of the alternative fuel vehi-
cle refueling property credit to which section 
30C(d)(1) applies, 

(27) the Hurricane Katrina housing credit de-
termined under section 1400P(b), 

(28) the Hurricane Katrina employee reten-
tion credit determined under section 1400R(a), 

(29) the Hurricane Rita employee retention 
credit determined under section 1400R(b), 

(30) the Hurricane Wilma employee retention 
credit determined under section 1400R(c), 

(31) the mine rescue team training credit de-
termined under section 45N(a), 

(32) in the case of an eligible agricultural 
business (as defined in section 45O(e)), the ag-
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1 So in original. Probably should be followed by a comma. 

ricultural chemicals security credit deter-
mined under section 45O(a), 

(33) the differential wage payment credit de-
termined under section 45P(a), 

(34) the carbon dioxide sequestration credit 
determined under section 45Q(a) 1 plus 

(35) the portion of the new qualified plug-in 
electric drive motor vehicle credit to which 
section 30D(c)(1) applies. 

(c) Limitation based on amount of tax 

(1) In general 

The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess 
(if any) of the taxpayer’s net income tax over 
the greater of— 

(A) the tentative minimum tax for the tax-
able year, or 

(B) 25 percent of so much of the taxpayer’s 
net regular tax liability as exceeds $25,000. 

For purposes of the preceding sentence, the 
term ‘‘net income tax’’ means the sum of the 
regular tax liability and the tax imposed by 
section 55, reduced by the credits allowable 
under subparts A and B of this part, and the 
term ‘‘net regular tax liability’’ means the 
regular tax liability reduced by the sum of the 
credits allowable under subparts A and B of 
this part. 

(2) Empowerment zone employment credit may 
offset 25 percent of minimum tax 

(A) In general 

In the case of the empowerment zone em-
ployment credit credit— 

(i) this section and section 39 shall be ap-
plied separately with respect to such cred-
it, and 

(ii) for purposes of applying paragraph 
(1) to such credit— 

(I) 75 percent of the tentative mini-
mum tax shall be substituted for the ten-
tative minimum tax under subparagraph 
(A) thereof, and 

(II) the limitation under paragraph (1) 
(as modified by subclause (I)) shall be re-
duced by the credit allowed under sub-
section (a) for the taxable year (other 
than the empowerment zone employ-
ment credit, the New York Liberty Zone 
business employee credit, and the speci-
fied credits). 

(B) Empowerment zone employment credit 

For purposes of this paragraph, the term 
‘‘empowerment zone employment credit’’ 
means the portion of the credit under sub-
section (a) which is attributable to the cred-
it determined under section 1396 (relating to 
empowerment zone employment credit). 

(3) Special rules for New York Liberty Zone 
business employee credit 

(A) In general 

In the case of the New York Liberty Zone 
business employee credit— 

(i) this section and section 39 shall be ap-
plied separately with respect to such cred-
it, and 

(ii) in applying paragraph (1) to such 
credit— 

(I) the tentative minimum tax shall be 
treated as being zero, and 

(II) the limitation under paragraph (1) 
(as modified by subclause (I)) shall be re-
duced by the credit allowed under sub-
section (a) for the taxable year (other 
than the New York Liberty Zone busi-
ness employee credit and the specified 
credits). 

(B) New York Liberty Zone business em-
ployee credit 

For purposes of this subsection, the term 
‘‘New York Liberty Zone business employee 
credit’’ means the portion of work oppor-
tunity credit under section 51 determined 
under section 1400L(a). 

(4) Special rules for specified credits 

(A) In general 

In the case of specified credits— 
(i) this section and section 39 shall be ap-

plied separately with respect to such cred-
its, and 

(ii) in applying paragraph (1) to such 
credits— 

(I) the tentative minimum tax shall be 
treated as being zero, and 

(II) the limitation under paragraph (1) 
(as modified by subclause (I)) shall be re-
duced by the credit allowed under sub-
section (a) for the taxable year (other 
than the specified credits). 

(B) Specified credits 

For purposes of this subsection, the term 
‘‘specified credits’’ means— 

(i) for taxable years beginning after De-
cember 31, 2004, the credit determined 
under section 40, 

(ii) the credit determined under section 
42 to the extent attributable to buildings 
placed in service after December 31, 2007, 

(iii) the credit determined under section 
45 to the extent that such credit is attrib-
utable to electricity or refined coal pro-
duced— 

(I) at a facility which is originally 
placed in service after the date of the en-
actment of this paragraph, and 

(II) during the 4-year period beginning 
on the date that such facility was origi-
nally placed in service, 

(iv) the credit determined under section 
45B, 

(v) the credit determined under section 
45G, 

(vi) the credit determined under section 
46 to the extent that such credit is attrib-
utable to the energy credit determined 
under section 48, 

(vii) the credit determined under section 
46 to the extent that such credit is attrib-
utable to the rehabilitation credit under 
section 47, but only with respect to quali-
fied rehabilitation expenditures properly 
taken into account for periods after De-
cember 31, 2007, and 

(viii) the credit determined under sec-
tion 51. 
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(5) Special rules 

(A) Married individuals 

In the case of a husband or wife who files 
a separate return, the amount specified 
under subparagraph (B) of paragraph (1) 
shall be $12,500 in lieu of $25,000. This sub-
paragraph shall not apply if the spouse of 
the taxpayer has no business credit carry-
forward or carryback to, and has no current 
year business credit for, the taxable year of 
such spouse which ends within or with the 
taxpayer’s taxable year. 

(B) Controlled groups 

In the case of a controlled group, the 
$25,000 amount specified under subparagraph 
(B) of paragraph (1) shall be reduced for each 
component member of such group by appor-
tioning $25,000 among the component mem-
bers of such group in such manner as the 
Secretary shall by regulations prescribe. For 
purposes of the preceding sentence, the term 
‘‘controlled group’’ has the meaning given to 
such term by section 1563(a). 

(C) Limitations with respect to certain per-
sons 

In the case of a person described in sub-
paragraph (A) or (B) of section 46(e)(1) (as in 
effect on the day before the date of the en-
actment of the Revenue Reconciliation Act 
of 1990), the $25,000 amount specified under 
subparagraph (B) of paragraph (1) shall equal 
such person’s ratable share (as determined 
under section 46(e)(2) (as so in effect) of such 
amount. 

(D) Estates and trusts 

In the case of an estate or trust, the $25,000 
amount specified under subparagraph (B) of 
paragraph (1) shall be reduced to an amount 
which bears the same ratio to $25,000 as the 
portion of the income of the estate or trust 
which is not allocated to beneficiaries bears 
to the total income of the estate or trust. 

(d) Ordering rules 

For purposes of any provision of this title 
where it is necessary to ascertain the extent to 
which the credits determined under any section 
referred to in subsection (b) are used in a tax-
able year or as a carryback or carryforward— 

(1) In general 

The order in which such credits are used 
shall be determined on the basis of the order 
in which they are listed in subsection (b) as of 
the close of the taxable year in which the 
credit is used. 

(2) Components of investment credit 

The order in which the credits listed in sec-
tion 46 are used shall be determined on the 
basis of the order in which such credits are 
listed in section 46 as of the close of the tax-
able year in which the credit is used. 

(3) Credits no longer listed 

For purposes of this subsection— 
(A) the credit allowable by section 40, as in 

effect on the day before the date of the en-
actment of the Tax Reform Act of 1984, (re-
lating to expenses of work incentive pro-

grams) and the credit allowable by section 
41(a), as in effect on the day before the date 
of the enactment of the Tax Reform Act of 
1986, (relating to employee stock ownership 
credit) shall be treated as referred to in that 
order after the last paragraph of subsection 
(b), and 

(B) the credit determined under section 
46— 

(i) to the extent attributable to the em-
ployee plan percentage (as defined in sec-
tion 46(a)(2)(E) as in effect on the day be-
fore the date of the enactment of the Tax 
Reform Act of 1984) shall be treated as a 
credit listed after paragraph (1) of section 
46, and 

(ii) to the extent attributable to the reg-
ular percentage (as defined in section 
46(b)(1) as in effect on the day before the 
date of the enactment of the Revenue Rec-
onciliation Act of 1990) shall be treated as 
the first credit listed in section 46. 

(Added and amended Pub. L. 98–369, div. A, title 
IV, § 473, title VI, § 612(e)(1), July 18, 1984, 98 Stat. 
827, 912; Pub. L. 99–514, title II, §§ 221(a), 231(d)(1), 
(3)(B), 252(b), title VII, § 701(c)(4), title XI, 
§ 1171(b)(1), (2), Oct. 22, 1986, 100 Stat. 2173, 2178, 
2179, 2205, 2341, 2513; Pub. L. 100–647, title I, 
§§ 1002(e)(8)(A), 1007(g)(2), (8), Nov. 10, 1988, 102 
Stat. 3368, 3434, 3435; Pub. L. 101–508, title XI, 
§§ 11511(b)(1), 11611(b)(1), 11813(b)(2), Nov. 5, 1990, 
104 Stat. 1388–485, 1388–503, 1388–551; Pub. L. 
102–486, title XIX, § 1914(b), Oct. 24, 1992, 106 Stat. 
3023; Pub. L. 103–66, title XIII, §§ 13302(a)(1), 
(c)(1), 13322(a), 13443(b)(1), Aug. 10, 1993, 107 Stat. 
555, 559, 569; Pub. L. 104–188, title I, §§ 1201(e)(1), 
1205(a)(2), 1702(e)(4), Aug. 20, 1996, 110 Stat. 1772, 
1775, 1870; Pub. L. 106–554, § 1(a)(7) [title I, 
§ 121(b)(1)], Dec. 21, 2000, 114 Stat. 2763, 2763A–609; 
Pub. L. 107–16, title II, § 205(b)(1), title VI, 
§ 619(b), June 7, 2001, 115 Stat. 53, 110; Pub. L. 
107–147, title III, § 301(b)(1), (2), title IV, 
§ 411(d)(2), Mar. 9, 2002, 116 Stat. 39, 46; Pub. L. 
108–357, title II, § 245(c)(1), title III, §§ 302(b), 
339(b), 341(b), title VII, § 711(a), (b), Oct. 22, 2004, 
118 Stat. 1448, 1465, 1484, 1487, 1557, 1558; Pub. L. 
109–58, title XIII, §§ 1306(b), 1322(a)(2), 1332(b), 
1334(b), 1341(b)(1), 1342(b)(1), Aug. 8, 2005, 119 
Stat. 999, 1011, 1026, 1033, 1049, 1051; Pub. L. 
109–59, title XI, §§ 11126(b), 11151(d)(1), Aug. 10, 
2005, 119 Stat. 1958, 1968; Pub. L. 109–135, title I, 
§ 103(b)(1), title II, § 201(b)(1), title IV, § 412(f), 
Dec. 21, 2005, 119 Stat. 2595, 2607, 2637; Pub. L. 
109–432, div. A, title IV, § 405(b), Dec. 20, 2006, 120 
Stat. 2957; Pub. L. 110–28, title VIII, § 8214(a), 
May 25, 2007, 121 Stat. 193; Pub. L. 110–172, 
§ 11(a)(6), Dec. 29, 2007, 121 Stat. 2485; Pub. L. 
110–234, title XV, § 15343(b), May 22, 2008, 122 Stat. 
1519; Pub. L. 110–245, title I, § 111(b), June 17, 2008, 
122 Stat. 1635; Pub. L. 110–246, § 4(a), title XV, 
§ 15343(b), June 18, 2008, 122 Stat. 1664, 2281; Pub. 
L. 110–289, div. C, title I, § 3022(b), (c), July 30, 
2008, 122 Stat. 2894; Pub. L. 110–343, div. B, title 
I, §§ 103(b), 115(b), title II, § 205(c), div. C, title III, 
§ 316(b), Oct. 3, 2008, 122 Stat. 3811, 3831, 3838, 3872; 
Pub. L. 111–5, div. B, title I, § 1141(b)(2), Feb. 17, 
2009, 123 Stat. 328.) 

AMENDMENT OF SECTION 

For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 
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REFERENCES IN TEXT 

The date of the enactment of this paragraph, referred 
to in subsec. (c)(4)(B)(iii)(I), is the date of enactment of 
Pub. L. 108–357, which was approved Oct. 22, 2004. 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsecs. (c)(5)(C) and 
(d)(3)(B)(ii), is the date of enactment of Pub. L. 101–508, 
which was approved Nov. 5, 1990. 

The date of the enactment of the Tax Reform Act of 
1984, referred to in subsec. (d)(3)(A), (B)(i), is the date of 
enactment of Pub. L. 98–369, which was approved July 
18, 1984. 

The date of the enactment of the Tax Reform Act of 
1986, referred to in subsec. (d)(3)(A), is the date of en-
actment of Pub. L. 99–514, which was approved Oct. 22, 
1986. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

PRIOR PROVISIONS 

A prior section 38, added Pub. L. 87–834, § 2(a), Oct. 16, 
1962, 76 Stat. 962; amended Pub. L. 94–455, title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834, related to in-
vestment in certain depreciable property, prior to re-
peal by Pub. L. 98–369, div. A, title IV, § 474(m)(1), July 
18, 1984, 98 Stat. 833. 

Another prior section 38 was renumbered section 37 of 
this title. 

AMENDMENTS 

2009—Subsec. (b)(35). Pub. L. 111–5 substituted 
‘‘30D(c)(1)’’ for ‘‘30D(d)(1)’’. 

2008—Subsec. (b)(32). Pub. L. 110–246, § 15343(b), added 
par. (32). 

Subsec. (b)(33). Pub. L. 110–245 added par. (33). 
Subsec. (b)(34). Pub. L. 110–343, § 115(b), added par. (34). 
Subsec. (b)(35). Pub. L. 110–343, § 205(c), added par. (35). 
Subsec. (c)(4)(B)(ii) to (iv). Pub. L. 110–289, § 3022(b), 

added cl. (ii) and redesignated former cls. (ii) and (iii) 
as (iii) and (iv), respectively. Former cl. (iv) redesig-
nated (v). 

Subsec. (c)(4)(B)(v). Pub. L. 110–343, § 316(b)(2), added 
cl. (v). Former cl. (v) redesignated (vi). 

Pub. L. 110–343, § 103(b)(1), added cl. (v). Former cl. (v) 
redesignated (vi). 

Pub. L. 110–289, § 3022(c), added cl. (v). Former cl. (v) 
redesignated (vi). 

Pub. L. 110–289, § 3022(b), redesignated cl. (iv) as (v). 
Subsec. (c)(4)(B)(vi). Pub. L. 110–343, § 316(b)(1), redes-

ignated cl. (v) as (vi). Former cl. (vi) redesignated (vii). 
Pub. L. 110–343, § 103(b)(2), substituted ‘‘section 46 to 

the extent that such credit is attributable to the reha-
bilitation credit under section 47, but only with respect 
to’’ for ‘‘section 47 to the extent attributable to’’. 

Pub. L. 110–343, § 103(b)(1), which directed amendment 
of subpar. (B) by ‘‘redesignating clause (vi) as clause 
(vi) and (vii), respectively’’, was executed by redesig-
nating cls. (v) and (vi) as (vi) and (vii), respectively, to 
reflect the probable intent of Congress. 

Pub. L. 110–289, § 3022(c), redesignated cl. (v) as (vi). 
Subsec. (c)(4)(B)(vii). Pub. L. 110–343, § 316(b)(1), redes-

ignated cl. (vi) as (vii). Former cl. (vii) redesignated 
(viii). 

Pub. L. 110–343, § 103(b)(1), which directed amendment 
of subpar. (B) by ‘‘redesignating clause (vi) as clause 
(vi) and (vii), respectively’’, was executed by redesig-
nating cls. (v) and (vi) as (vi) and (vii), respectively, to 
reflect the probable intent of Congress. 

Subsec. (c)(4)(B)(viii). Pub. L. 110–343, § 316(b)(1), re-
designated cl. (vii) as (viii). 

2007—Subsec. (b)(8), (24). Pub. L. 110–172, § 11(a)(6)(A), 
struck out ‘‘and’’ at end. 

Subsec. (b)(30). Pub. L. 110–172, § 11(a)(6)(C), inserted 
‘‘plus’’ at end. 

Pub. L. 110–172, § 11(a)(6)(B), struck out ‘‘plus’’ at end. 

Subsec. (c)(4)(B)(iii), (iv). Pub. L. 110–28 added cls. (iii) 
and (iv). 

2006—Subsec. (b)(29) to (31). Pub. L. 109–432 struck out 
‘‘and’’ at end of par. (29), substituted ‘‘, plus’’ for period 
at end of par. (30), and added par. (31). 

2005—Subsec. (b)(20). Pub. L. 109–59, § 11126(b), added 
par. (20). 

Subsec. (b)(21). Pub. L. 109–58, § 1306(b), as amended by 
Pub. L. 109–59, § 11151(d)(1), added par. (21). 

Subsec. (b)(22). Pub. L. 109–58, § 1322(a)(2), added par. 
(22). 

Subsec. (b)(23). Pub. L. 109–58, § 1332(b), added par. (23). 
Subsec. (b)(24). Pub. L. 109–58, § 1342(b)(1), which di-

rected the striking out of ‘‘plus’’ at end, could not be 
executed because ‘‘plus’’ did not appear at end. 

Pub. L. 109–58, § 1334(b), added par. (24). 
Subsec. (b)(25). Pub. L. 109–58, § 1341(b)(1), added par. 

(25). 
Subsec. (b)(26). Pub. L. 109–58, § 1342(b)(1), added par. 

(26). 
Subsec. (b)(27). Pub. L. 109–135, § 103(b)(1), added par. 

(27). 
Subsec. (b)(28) to (30). Pub. L. 109–135, § 201(b)(1), added 

pars. (28) to (30). 
Subsec. (c)(2)(A)(ii)(II). Pub. L. 109–135, § 412(f)(1), sub-

stituted ‘‘, the New York Liberty Zone business em-
ployee credit, and the specified credits’’ for ‘‘or the 
New York Liberty Zone business employee credit or the 
specified credits’’. 

Subsec. (c)(3)(A)(ii)(II). Pub. L. 109–135, § 412(f)(2), sub-
stituted ‘‘and the specified credits’’ for ‘‘or the speci-
fied credits’’. 

Subsec. (c)(4)(B). Pub. L. 109–135, § 412(f)(3), sub-
stituted ‘‘means’’ for ‘‘includes’’ in introductory provi-
sions and inserted ‘‘and’’ at end of cl. (i). 

2004—Subsec. (b)(16). Pub. L. 108–357, § 245(c)(1), added 
par. (16). 

Subsec. (b)(17). Pub. L. 108–357, § 302(b), added par. (17). 
Subsec. (b)(18). Pub. L. 108–357, § 339(b), added par. (18). 
Subsec. (b)(19). Pub. L. 108–357, § 341(b), added par. (19). 
Subsec. (c)(2)(A)(ii)(II), (3)(A)(ii)(II). Pub. L. 108–357, 

§ 711(b), inserted ‘‘or the specified credits’’ after ‘‘em-
ployee credit’’. 

Subsec. (c)(4), (5). Pub. L. 108–357, § 711(a), added par. 
(4) and redesignated former par. (4) as (5). 

2002—Subsec. (b)(15). Pub. L. 107–147, § 411(d)(2), sub-
stituted ‘‘45F(a)’’ for ‘‘45F’’. 

Subsec. (c)(2)(A)(ii)(II). Pub. L. 107–147, § 301(b)(2), in-
serted ‘‘or the New York Liberty Zone business em-
ployee credit’’ after ‘‘employment credit’’. 

Subsec. (c)(3), (4). Pub. L. 107–147, § 301(b)(1), added 
par. (3) and redesignated former par. (3) as (4). 

2001—Subsec. (b)(12). Pub. L. 107–16, § 619(b), struck 
out ‘‘plus’’ at end. 

Subsec. (b)(13). Pub. L. 107–16, § 619(b), substituted 
‘‘, plus’’ for period at end. 

Pub. L. 107–16, §§ 205(b)(1), 901, temporarily struck out 
‘‘plus’’ at end. See Effective and Termination Dates of 
2001 Amendment note below. 

Subsec. (b)(14). Pub. L. 107–16, § 619(b), added par. (14). 
Pub. L. 107–16, §§ 205(b)(1), 901, temporarily sub-

stituted ‘‘, plus’’ for period at end. See Effective and 
Termination Dates of 2001 Amendment note below. 

Subsec. (b)(15). Pub. L. 107–16, §§ 205(b)(1), 901, tempo-
rarily added par. (15). See Effective and Termination 
Dates of 2001 Amendment note below. 

2000—Subsec. (b)(13). Pub. L. 106–554 added par. (13). 
1996—Subsec. (b)(2). Pub. L. 104–188, § 1201(e)(1), sub-

stituted ‘‘work opportunity credit’’ for ‘‘targeted jobs 
credit’’. 

Subsec. (b)(12). Pub. L. 104–188, § 1205(a)(2), added par. 
(12). 

Subsec. (c)(2)(C). Pub. L. 104–188, § 1702(e)(4), amended 
subpar. (C), as in effect on day before date of enactment 
of the Revenue Reconciliation Act of 1990 (title XI of 
Pub. L. 101–508, approved Nov. 5, 1990), by inserting be-
fore period at end of first sentence ‘‘and without regard 
to the deduction under section 56(h)’’. 

1993—Subsec. (b)(7). Pub. L. 103–66, § 13302(a)(1), struck 
out ‘‘plus’’ at end. 
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Subsec. (b)(8). Pub. L. 103–66, § 13322(a), which directed 
amendment of par. (8) by striking ‘‘plus’’ at end, could 
not be executed because ‘‘plus’’ did not appear at end. 

Pub. L. 103–66, § 13302(a)(1), substituted ‘‘, and’’ for pe-
riod at end. 

Subsec. (b)(9). Pub. L. 103–66, § 13443(b)(1), struck out 
‘‘plus’’ at end. 

Pub. L. 103–66, § 13322(a), substituted ‘‘, plus’’ for pe-
riod at end. 

Pub. L. 103–66, § 13302(a)(1), added par. (9). 
Subsec. (b)(10). Pub. L. 103–66, § 13443(b)(1), substituted 

‘‘, plus’’ for period at end. 
Pub. L. 103–66, § 13322(a), added par. (10). 
Subsec. (b)(11). Pub. L. 103–66, § 13443(b)(1), added par. 

(11). 
Subsec. (c)(2), (3). Pub. L. 103–66, § 13302(c)(1), added 

par. (2) and redesignated former par. (2) as (3). 
1992—Subsec. (b)(6) to (8). Pub. L. 102–486 struck out 

‘‘plus’’ at end of par. (6), substituted ‘‘; plus’’ for period 
at end of par. (7), and added par. (8). 

1990—Subsec. (b)(1). Pub. L. 101–508, § 11813(b)(2)(A), 
substituted ‘‘section 46’’ for ‘‘section 46(a)’’. 

Subsec. (b)(4). Pub. L. 101–508, § 11511(b)(1), struck out 
‘‘plus’’ at end. 

Subsec. (b)(5). Pub. L. 101–508, § 11611(b)(1), struck out 
‘‘plus’’ at end. 

Pub. L. 101–508, § 11511(b)(1), substituted ‘‘, plus’’ for 
period at end. 

Subsec. (b)(6). Pub. L. 101–508, § 11611(b)(1), substituted 
‘‘, plus’’ for period at end. 

Pub. L. 101–508, § 11511(b)(1), added par. (6). 
Subsec. (b)(7). Pub. L. 101–508, § 11611(b)(1), added par. 

(7). 
Subsec. (c)(2). Pub. L. 101–508, § 11813(b)(2)(B), redesig-

nated par. (3) as (2) and struck out former par. (2) which 
permitted an offset of regular investment tax credit 
against 25 percent of minimum tax. 

Subsec. (c)(2)(C). Pub. L. 101–508, § 11813(b)(2)(C), in-
serted ‘‘(as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act of 1990)’’ 
after ‘‘46(e)(1)’’ and ‘‘(as so in effect)’’ after ‘‘46(e)(2)’’. 

Subsec. (c)(3). Pub. L. 101–508, § 11813(b)(2)(B), redesig-
nated par. (3) as (2). 

Subsec. (d). Pub. L. 101–508, § 11813(b)(2)(D)(i), sub-
stituted ‘‘any provision’’ for ‘‘sections 46(f), 47(a), 
196(a), and any other provision’’ in introductory provi-
sions. 

Subsec. (d)(2). Pub. L. 101–508, § 11813(b)(2)(D)(ii), 
amended par. (2) generally. Prior to amendment, par. 
(2) read as follows: ‘‘The order in which credits attrib-
utable to a percentage referred to in section 46(a) are 
used shall be determined on the basis of the order in 
which such percentages are listed in section 46(a) as of 
the close of the taxable year in which the credit is 
used.’’ 

Subsec. (d)(3)(B). Pub. L. 101–508, § 11813(b)(2)(D)(iii), 
amended subpar. (B) generally. Prior to amendment, 
subpar. (B) read as follows: ‘‘the employee plan per-
centage (as defined in section 46(a)(2)(E), as in effect on 
the day before the date of the enactment of the Tax Re-
form Act of 1984) shall be treated as referred to after 
section 46(a)(2).’’ 

1988—Subsec. (c). Pub. L. 100–647, § 1007(g)(2), amended 
pars. (1) to (3) generally, substituting pars. (1) and (2) 
for former pars. (1) to (3), redesignating former par. (4) 
as (3), and substituting ‘‘subparagraph (B) of paragraph 
(1)’’ for ‘‘subparagraphs (A) and (B) of paragraph (1)’’ in 
subpars. (A), (B), (C), and (D). 

Pub. L. 100–647, § 1007(g)(8), made technical correction 
to directory language of Pub. L. 99–514, § 701(c)(4), see 
1986 Amendment note below. 

Subsec. (d). Pub. L. 100–647, § 1002(e)(8)(A), substituted 
‘‘Ordering rules’’ for ‘‘Special rules for certain regu-
lated companies’’ in heading and amended text gener-
ally. Prior to amendment, text read as follows: ‘‘In the 
case of any taxpayer to which section 46(f) applies, for 
purposes of sections 46(f), 47(a), and 196(a) and any 
other provision of this title where it is necessary to as-
certain the extent to which the credits determined 
under section 40(a), 41(a), 42(a), 46(a), or 51(a) are used 

in a taxable year or as a carryback or carryforward, the 
order in which such credits are used shall be deter-
mined on the basis of the order in which they are listed 
in subsection (b).’’ 

1986—Subsec. (b)(4). Pub. L. 99–514, § 231(d)(1), added 
par. (4). 

Pub. L. 99–514, § 1171(b)(1), struck out former par. (4) 
which read as follows: ‘‘the employee stock ownership 
credit determined under section 41(a)’’. 

Subsec. (b)(5). Pub. L. 99–514, § 252(b)(1), added par. (5). 
Subsec. (c). Pub. L. 99–514, § 701(c)(4), as amended by 

Pub. L. 100–647, § 1007(g)(8), added pars. (1) to (3), redes-
ignated former par. (3) as (4), and struck out former 
par. (1) ‘‘In general’’ which provided: ‘‘The credit al-
lowed under subsection (a) for any taxable year shall 
not exceed the sum of— 

‘‘(A) so much of the taxpayer’s net tax liability for 
the taxable year as does not exceed $25,000, plus 

‘‘(B) 75 percent of so much of the taxpayer’s net tax 
liability for the taxable year as exceeds $25,000.’’ 

and former par. (2) ‘‘Net tax liability’’, which provided: 
‘‘For purposes of paragraph (1), the term ‘net tax liabil-
ity’ means the tax liability (as defined in section 26(b)), 
reduced by the sum of the credits allowable under sub-
parts A and B of this part.’’ 

Subsec. (c)(1)(B). Pub. L. 99–514, § 221(a), substituted 
‘‘75 percent’’ for ‘‘85 percent’’. 

Subsec. (d). Pub. L. 99–514, § 252(b)(2), inserted 
‘‘42(a),’’. 

Pub. L. 99–514, § 1171(b)(2), substituted ‘‘and 196(a)’’ for 
‘‘196(a), and 404(i)’’ and struck out ‘‘41(a),’’ after 
‘‘40(a)’’. 

Pub. L. 99–514, § 231(d)(3)(B), inserted ‘‘41(a),’’ after 
‘‘40(a),’’. 

1984—Subsec. (c)(2). Pub. L. 98–369, § 612(e)(1), sub-
stituted ‘‘section 26(b)’’ for ‘‘section 25(b)’’. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to vehicles 
acquired after Dec. 31, 2009, see section 1141(c) of Pub. 
L. 111–5, set out as a note under section 30B of this 
title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by section 103(b) of Pub. L. 110–343 appli-
cable to credits determined under section 46 of this 
title in taxable years beginning after Oct. 3, 2008, and 
to carrybacks of such credits, see section 103(f)(1), (2) of 
Pub. L. 110–343, set out as a note under section 48 of 
this title. 

Pub. L. 110–343, div. B, title I, § 115(d), Oct. 3, 2008, 122 
Stat. 3831, provided that: ‘‘The amendments made by 
this section [enacting section 45Q of this title and 
amending this section] shall apply to carbon dioxide 
captured after the date of the enactment of this Act 
[Oct. 3, 2008].’’ 

Amendment by section 205(c) of Pub. L. 110–343 appli-
cable to taxable years beginning after Dec. 31, 2008, see 
section 205(e) of Pub. L. 110–343, set out as an Effective 
and Termination Dates of 2008 Amendment note under 
section 24 of this title. 

Pub. L. 110–343, div. C, title III, § 316(c)(2), Oct. 3, 2008, 
122 Stat. 3873, provided that: ‘‘The amendments made 
by subsection (b) [amending this section] shall apply to 
credits determined under section 45G of the Internal 
Revenue Code of 1986 in taxable years beginning after 
December 31, 2007, and to carrybacks of such credits.’’ 

Pub. L. 110–289, div. C, title I, § 3022(d)(2), (3), July 30, 
2008, 122 Stat. 2894, provided that: 

‘‘(2) LOW INCOME HOUSING CREDIT.—The amendments 
made by subsection (b) [amending this section] shall 
apply to credits determined under section 42 of the In-
ternal Revenue Code of 1986 to the extent attributable 
to buildings placed in service after December 31, 2007. 

‘‘(3) REHABILITATION CREDIT.—The amendments made 
by subsection (c) [amending this section] shall apply to 
credits determined under section 47 of the Internal Rev-
enue Code of 1986 to the extent attributable to qualified 
rehabilitation expenditures properly taken into ac-
count for periods after December 31, 2007.’’ 
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Pub. L. 110–245, title I, § 111(e), June 17, 2008, 122 Stat. 
1635, provided that: ‘‘The amendments made by this 
section [enacting section 45P of this title and amending 
this section and section 280C of this title] shall apply to 
amounts paid after the date of the enactment of this 
Act [June 17, 2008].’’ 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Pub. L. 110–234, title XV, § 15343(e), May 22, 2008, 122 
Stat. 1520, and Pub. L. 110–246, § 4(a), title XV, § 15343(e), 
June 18, 2008, 122 Stat. 1664, 2282, provided that: ‘‘The 
amendments made by this section [enacting section 45O 
of this title and amending this section and section 280C 
of this title] shall apply to amounts paid or incurred 
after the date of the enactment of this Act [June 18, 
2008].’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 
of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–28, title VIII, § 8214(b), May 25, 2007, 121 
Stat. 193, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to cred-
its determined under sections 45B and 51 of the Internal 
Revenue Code of 1986 in taxable years beginning after 
December 31, 2006, and to carrybacks of such credits.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title IV, § 405(e), Dec. 20, 2006, 
120 Stat. 2958, provided that: ‘‘The amendments made 
by this section [enacting section 45N of this title and 
amending this section and section 280C of this title] 
shall apply to taxable years beginning after December 
31, 2005.’’ 

EFFECTIVE DATE OF 2005 AMENDMENTS 

Pub. L. 109–59, title XI, § 11126(d), Aug. 10, 2005, 119 
Stat. 1958, provided that: ‘‘The amendments made by 
this section [enacting section 5011 of this title and 
amending this section] shall apply to taxable years be-
ginning after September 30, 2005.’’ 

Pub. L. 109–59, title XI, § 11151(d)(2), Aug. 10, 2005, 119 
Stat. 1968, provided that: ‘‘If the Energy Policy Act of 
2005 [Pub. L. 109–58, see Tables for classification] is en-
acted before the date of the enactment of this Act 
[Aug. 10, 2005], for purposes of executing any amend-
ments made by the Energy Policy Act of 2005 to section 
38(b) of the Internal Revenue Code of 1986, the amend-
ments made by section 11126(b) of this Act [amending 
this section] shall be treated as having been executed 
before such amendments made by the Energy Policy 
Act of 2005.’’ 

Pub. L. 109–59, title XI, § 11151(f)(3), Aug. 10, 2005, 119 
Stat. 1969, provided that: ‘‘The amendments made by 
subsections (d)(1) and (e)(2) [amending this section and 
sections 4041 and 6426 of this title] shall take effect as 
if included in the provision of the Energy Tax Incen-
tives Act of 2005 [Pub. L. 109–58, title XIII] to which 
they relate.’’ 

Pub. L. 109–58, title XIII, § 1306(d), Aug. 8, 2005, 119 
Stat. 999, provided that: ‘‘The amendments made by 
this section [enacting section 45J of this title and 
amending this section] shall apply to production in tax-
able years beginning after the date of the enactment of 
this Act [Aug. 8, 2005].’’ 

Amendment by section 1322(a)(2) of Pub. L. 109–58 ap-
plicable to credits determined under the Internal Reve-
nue Code of 1986 for taxable years ending after Dec. 31, 
2005, see section 1322(c)(1) of Pub. L. 109–58, set out as 
a note under section 45K of this title. 

Pub. L. 109–58, title XIII, § 1332(f), Aug. 8, 2005, 119 
Stat. 1026, provided that: ‘‘The amendments made by 
this section [enacting section 45L of this title and 

amending this section and sections 196 and 1016 of this 
title] shall apply to qualified new energy efficient 
homes acquired after December 31, 2005, in taxable 
years ending after such date.’’ 

Pub. L. 109–58, title XIII, § 1334(d), Aug. 8, 2005, 119 
Stat. 1033, provided that: ‘‘The amendments made by 
this section [enacting section 45M of this title and 
amending this section] shall apply to appliances pro-
duced after December 31, 2005.’’ 

Amendment by section 1341(b)(1) of Pub. L. 109–58 ap-
plicable to property placed in service after Dec. 31, 2005, 
in taxable years ending after such date, see section 
1341(c) of Pub. L. 109–58, set out as an Effective Date 
note under section 30B of this title. 

Amendment by section 1342(b)(1) of Pub. L. 109–58 ap-
plicable to property placed in service after Dec. 31, 2005, 
in taxable years ending after such date, see section 
1342(c) of Pub. L. 109–58, set out as an Effective Date 
note under section 30C of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title II, § 245(e), Oct. 22, 2004, 118 Stat. 
1448, provided that: ‘‘The amendments made by this 
section [enacting section 45G of this title and amending 
this section and sections 39 and 1016 of this title] shall 
apply to taxable years beginning after December 31, 
2004.’’ 

Pub. L. 108–357, title III, § 302(d), Oct. 22, 2004, 118 Stat. 
1466, provided that: ‘‘The amendments made by this 
section [enacting section 40A of this title and amending 
this section and sections 87 and 196 of this title] shall 
apply to fuel produced, and sold or used, after Decem-
ber 31, 2004, in taxable years ending after such date.’’ 

Pub. L. 108–357, title III, § 339(f), Oct. 22, 2004, 118 Stat. 
1485, provided that: ‘‘The amendments made by this 
section [enacting section 45H of this title and amending 
this section and sections 196, 280C, and 1016 of this title] 
shall apply to expenses paid or incurred after December 
31, 2002, in taxable years ending after such date.’’ 

Pub. L. 108–357, title III, § 341(e), Oct. 22, 2004, 118 Stat. 
1487, provided that: ‘‘The amendments made by this 
section [enacting section 45I of this title and amending 
this section and section 39 of this title] shall apply to 
production in taxable years beginning after December 
31, 2004.’’ 

Pub. L. 108–357, title VII, § 711(c), Oct. 22, 2004, 118 
Stat. 1558, provided that: ‘‘Except as otherwise pro-
vided, the amendments made by this section [amending 
this section] shall apply to taxable years ending after 
the date of the enactment of this Act [Oct. 22, 2004].’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title III, § 301(b)(3), Mar. 9, 2002, 116 
Stat. 40, provided that: ‘‘The amendments made by this 
subsection [amending this section] shall apply to tax-
able years ending after December 31, 2001.’’ 

Amendment by section 411(d)(2) of Pub. L. 107–147 ef-
fective as if included in the provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001, Pub. 
L. 107–16, to which such amendment relates, see section 
411(x) of Pub. L. 107–147, set out as a note under section 
25B of this title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Pub. L. 107–16, title II, § 205(c), June 7, 2001, 115 Stat. 
53, provided that: ‘‘The amendments made by this sec-
tion [enacting section 45F of this title and amending 
this section and section 1016 of this title] shall apply to 
taxable years beginning after December 31, 2001.’’ 

Pub. L. 107–16, title VI, § 619(d), June 7, 2001, 115 Stat. 
110, as amended by Pub. L. 107–147, title IV, § 411(n)(2), 
Mar. 9, 2002, 116 Stat. 48, provided that: ‘‘The amend-
ments made by this section [enacting section 45E of 
this title and amending this section and sections 39 and 
196 of this title] shall apply to costs paid or incurred in 
taxable years beginning after December 31, 2001, with 
respect to qualified employer plans first effective after 
such date.’’ 
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Amendment by section 205(b)(1) of Pub. L. 107–16 inap-
plicable to taxable, plan, or limitation years beginning 
after Dec. 31, 2010, and the Internal Revenue Code of 
1986 to be applied and administered to such years as if 
such amendment had never been enacted, see section 
901 of Pub. L. 107–16, set out as a note under section 1 
of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(7) [title I, § 121(e)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–610, provided that: ‘‘The amend-
ments made by this section [enacting section 45D of 
this title, amending this section and sections 39 and 196 
of this title, and enacting provisions set out as notes 
under section 45D of this title] shall apply to invest-
ments made after December 31, 2000.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1201(g) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 41, 45A, 51, 196, and 1396 of this title] 
shall apply to individuals who begin work for the em-
ployer after September 30, 1996.’’ 

Amendment by section 1205(a)(2) of Pub. L. 104–188 ap-
plicable to amounts paid or incurred in taxable years 
ending after June 30, 1996, see section 1205(e) of Pub. L. 
104–188, set out as a note under section 45K of this title. 

Section 1702(i) of Pub. L. 104–188 provided that: ‘‘Ex-
cept as otherwise expressly provided, any amendment 
made by this section [amending this section, sections 
50, 56, 59, 143, 151, 168, 172, 179, 243, 280F, 341, 424, 460, 
613A, 805, 832, 861, 897, 1248, 1250, 1367, 1504, 2701, 2702, 
2704, 4093, 4975, 5041, 5061, 5354, 6038A, 6302, 6416, 6427, 
6501, 6503, 6621, 6724, and 7012 of this title, and provisions 
set out as a note under section 42 of this title] shall 
take effect as if included in the provision of the Reve-
nue Reconciliation Act of 1990 [Pub. L. 101–508, title XI] 
to which such amendment relates.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13303 of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this part [part I (§§ 13301–13303) of 
subchapter C of chapter 1 of title XIII of Pub. L. 103–66, 
enacting sections 1391 to 1394 and 1396 to 1397D of this 
title and amending this section and sections 39, 51, 196, 
280C, and 381 of this title] shall take effect on the date 
of the enactment of this Act [Aug. 10, 1993].’’ 

Section 13322(f) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [enacting section 45A 
of this title and amending this section and sections 39, 
196, and 280C of this title] shall apply to wages paid or 
incurred after December 31, 1993.’’ 

Section 13443(d) of Pub. L. 103–66, as amended by Pub. 
L. 104–188, title I, § 1112(a)(2), Aug. 20, 1996, 110 Stat. 
1759, provided that: ‘‘The amendments made by this 
section [enacting section 45B of this title and amending 
this section and section 39 of this title] shall apply with 
respect to taxes paid after December 31, 1993, with re-
spect to services performed before, on, or after such 
date.’’ 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 1914(e) of Pub. L. 102–486 provided that: ‘‘The 
amendments made by this section [enacting section 45 
of this title and amending this section and section 39 of 
this title] shall apply to taxable years ending after De-
cember 31, 1992.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11511(b)(1) of Pub. L. 101–508 
applicable to costs paid or incurred in taxable years be-
ginning after Dec. 31, 1990, see section 11511(d)(1) of Pub. 
L. 101–508, set out as an Effective Date note under sec-
tion 43 of this title. 

Section 11611(e) of Pub. L. 101–508 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting section 
44 of this title and amending this section and sections 
39 and 190 of this title] shall apply to expenditures paid 

or incurred after the date of the enactment of this Act 
[Nov. 5, 1990]. 

‘‘(2) SUBSECTION (c).—The amendment made by sub-
section (c) [amending section 190 of this title] shall 
apply to taxable years beginning after the date of the 
enactment of this Act.’’ 

Amendment by section 11813(b)(2) of Pub. L. 101–508 
applicable to property placed in service after Dec. 31, 
1990, but not applicable to any transition property (as 
defined in section 49(e) of this title), any property with 
respect to which qualified progress expenditures were 
previously taken into account under section 46(d) of 
this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as a note under section 45K of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1002(e)(8)(C) of Pub. L. 100–647 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 49 of this title] shall apply to 
taxable years beginning after December 31, 1983, and to 
carrybacks from such years.’’ 

Amendment by section 1007(g)(2), (8) of Pub. L. 100–647 
effective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 221(b) of Pub. L. 99–514 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1985.’’ 

Amendment by section 231(d)(1), (3)(B) of Pub. L. 
99–514 applicable to taxable years beginning after Dec. 
31, 1985, see section 231(g) of Pub. L. 99–514, set out as 
a note under section 41 of this title. 

Amendment by section 252(b) of Pub. L. 99–514 appli-
cable to buildings placed in service after Dec. 31, 1986, 
in taxable years ending after such date, see section 
252(e) of Pub. L. 99–514, set out as an Effective Date 
note under section 42 of this title. 

Amendment by section 701(c)(4) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
701(f) of Pub. L. 99–514, set out as an Effective Date note 
under section 55 of this title. 

Section 1171(c) of Pub. L. 99–514 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section and sections 56, 108, 401, and 404 of this title and 
repealing sections 41 and 6699 of this title] shall apply 
to compensation paid or accrued after December 31, 
1986, in taxable years ending after such date. 

‘‘(2) SECTIONS 404(i) AND 6699 TO CONTINUE TO APPLY TO 
PRE-1987 CREDITS.—The provisions of sections 404(i) and 
6699 of the Internal Revenue Code of 1986 shall continue 
to apply with respect to credits under section 41 of such 
Code attributable to compensation paid or accrued be-
fore January 1, 1987 (or under section 38 of such Code 
with respect to qualified investment before January 1, 
1983).’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to interest 
paid or accrued after December 31, 1984, on indebtedness 
incurred after December 31, 1984, see section 612(g) of 
Pub. L. 98–369, set out as an Effective Date note under 
section 25 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1983, and to carrybacks from such years, see 
section 475(a) of Pub. L. 98–369, set out as an Effective 
Date of 1984 Amendment note under section 21 of this 
title. 
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SAVINGS PROVISION 

For provisions that nothing in amendment by section 
11813(b)(2) of Pub. L. 101–508 be construed to affect 
treatment of certain transactions occurring, property 
acquired, or items of income, loss, deduction, or credit 
taken into account prior to Nov. 5, 1990, for purposes of 
determining liability for tax for periods ending after 
Nov. 5, 1990, see section 11821(b) of Pub. L. 101–508, set 
out as a note under section 45K of this title. 

CREDIT FOR CONTRIBUTIONS TO CERTAIN COMMUNITY 
DEVELOPMENT CORPORATIONS 

Section 13311 of Pub. L. 103–66, as amended by Pub. L. 
104–188, title I, § 1703(n)(13), Aug. 20, 1996, 110 Stat. 1877, 
provided that: 

‘‘(a) IN GENERAL.—For purposes of section 38 of the 
Internal Revenue Code of 1986, the current year busi-
ness credit shall include the credit determined under 
this section. 

‘‘(b) DETERMINATION OF CREDIT.—The credit deter-
mined under this section for each taxable year in the 
credit period with respect to any qualified CDC con-
tribution made by the taxpayer is an amount equal to 
5 percent of such contribution. 

‘‘(c) CREDIT PERIOD.—For purposes of this section, the 
credit period with respect to any qualified CDC con-
tribution is the period of 10 taxable years beginning 
with the taxable year during which such contribution 
was made. 

‘‘(d) QUALIFIED CDC CONTRIBUTION.—For purposes of 
this section— 

‘‘(1) IN GENERAL.—The term ‘qualified CDC con-
tribution’ means any transfer of cash— 

‘‘(A) which is made to a selected community de-
velopment corporation during the 5-year period be-
ginning on the date such corporation was selected 
for purposes of this section, 

‘‘(B) the amount of which is available for use by 
such corporation for at least 10 years, 

‘‘(C) which is to be used by such corporation for 
qualified low-income assistance within its oper-
ational area, and 

‘‘(D) which is designated by such corporation for 
purposes of this section. 
‘‘(2) LIMITATIONS ON AMOUNT DESIGNATED.—The ag-

gregate amount of contributions to a selected com-
munity development corporation which may be des-
ignated by such corporation shall not exceed 
$2,000,000. 
‘‘(e) SELECTED COMMUNITY DEVELOPMENT CORPORA-

TIONS.— 
‘‘(1) IN GENERAL.—For purposes of this section, the 

term ‘selected community development corporation’ 
means any corporation— 

‘‘(A) which is described in section 501(c)(3) of such 
Code and exempt from tax under section 501(a) of 
such Code, 

‘‘(B) the principal purposes of which include pro-
moting employment of, and business opportunities 
for, low-income individuals who are residents of the 
operational area, and 

‘‘(C) which is selected by the Secretary of Hous-
ing and Urban Development for purposes of this sec-
tion. 
‘‘(2) ONLY 20 CORPORATIONS MAY BE SELECTED.—The 

Secretary of Housing and Urban Development may 
select 20 corporations for purposes of this section, 
subject to the availability of eligible corporations. 
Such selections may be made only before July 1, 1994. 
At least 8 of the operational areas of the corporations 
selected must be rural areas (as defined by section 
1393(a)(2) of such Code). 

‘‘(3) OPERATIONAL AREAS MUST HAVE CERTAIN CHAR-
ACTERISTICS.—A corporation may be selected for pur-
poses of this section only if its operational area 
meets the following criteria: 

‘‘(A) The area meets the size requirements under 
section 1392(a)(3). 

‘‘(B) The unemployment rate (as determined by 
the appropriate available data) is not less than the 
national unemployment rate. 

‘‘(C) The median family income of residents of 
such area does not exceed 80 percent of the median 
gross income of residents of the jurisdiction of the 
local government which includes such area. 

‘‘(f) QUALIFIED LOW-INCOME ASSISTANCE.—For pur-
poses of this section, the term ‘qualified low-income as-
sistance’ means assistance— 

‘‘(1) which is designed to provide employment of, 
and business opportunities for, low-income individ-
uals who are residents of the operational area of the 
community development corporation, and 

‘‘(2) which is approved by the Secretary of Housing 
and Urban Development.’’ 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUBLIC 
LAW 99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(c)(4) of 
Pub. L. 99–514 notwithstanding any treaty obligation of 
the United States in effect on Oct. 22, 1986, with provi-
sion that for such purposes any amendment by title I 
of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

EFFECTIVE 15-YEAR CARRYBACK OF EXISTING 
CARRYFORWARDS OF STEEL COMPANIES 

Section 212 of Pub. L. 99–514, as amended by Pub. L. 
100–647, title I, § 1002(f), Nov. 10, 1988, 102 Stat. 3369, pro-
vided that: 

‘‘(a) GENERAL RULE.—If a qualified corporation makes 
an election under this section for its 1st taxable year 
beginning after December 31, 1986, with respect to any 
portion of its existing carryforwards, the amount deter-
mined under subsection (b) shall be treated as a pay-
ment against the tax imposed by chapter 1 of the Inter-
nal Revenue Code of 1986 made by such corporation on 
the last day prescribed by law (without regard to exten-
sions) for filing its return of tax under chapter 1 of such 
Code for such 1st taxable year. 

‘‘(b) AMOUNT.—For purposes of subsection (a), the 
amount determined under this subsection shall be the 
lesser of— 

‘‘(1) 50 percent of the portion of the corporation’s 
existing carryforwards to which the election under 
subsection (a) applies, or 

‘‘(2) the corporation’s net tax liability for the 
carryback period. 
‘‘(c) CORPORATION MAKING ELECTION MAY NOT USE 

SAME AMOUNTS UNDER SECTION 38.—In the case of a 
qualified corporation which makes an election under 
subsection (a), the portion of such corporation’s exist-
ing carryforwards to which such an election applies 
shall not be taken into account under section 38 of the 
Internal Revenue Code of 1986 for any taxable year be-
ginning after December 31, 1986. 

‘‘(d) NET TAX LIABILITY FOR CARRYBACK PERIOD.—For 
purposes of this section— 

‘‘(1) IN GENERAL.—A corporation’s net tax liability 
for the carryback period is the aggregate of such cor-
poration’s net tax liability for taxable years in the 
carryback period. 

‘‘(2) NET TAX LIABILITY.—The term ‘net tax liabil-
ity’ means, with respect to any taxable year, the 
amount of the tax imposed by chapter 1 of the Inter-
nal Revenue Code of 1954 [now 1986] for such taxable 
year, reduced by the sum of the credits allowable 
under part IV of subchapter A of such chapter 1 
(other than section 34 thereof). For purposes of the 
preceding sentence, any tax treated as not imposed 
by chapter 1 of such Code under section 26(b)(2) of 
such Code shall not be treated as tax imposed by such 
chapter 1. 

‘‘(3) CARRYBACK PERIOD.—The term ‘carryback pe-
riod’ means the period— 

‘‘(A) which begins with the corporation’s 15th tax-
able year preceding the 1st taxable year from which 
there is an unused credit included in such corpora-
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tion’s existing carryforwards (but in no event shall 
such period begin before the corporation’s 1st tax-
able year ending after December 31, 1961), and 

‘‘(B) which ends with the corporation’s last tax-
able year beginning before January 1, 1986. 

‘‘(e) NO RECOMPUTATION OF MINIMUM TAX, ETC.—Noth-
ing in this section shall be construed to affect— 

‘‘(1) the amount of the tax imposed by section 56 of 
the Internal Revenue Code of 1986, or 

‘‘(2) the amount of any credit allowable under such 
Code, 

for any taxable year in the carryback period. 
‘‘(f) REINVESTMENT REQUIREMENT.— 

‘‘(1) IN GENERAL.—Any amount determined under 
this section must be committed to reinvestment in, 
and modernization of the steel industry through in-
vestment in modern plant and equipment, research 
and development, and other appropriate projects, 
such as working capital for steel operations and pro-
grams for the retraining of steel workers. 

‘‘(2) SPECIAL RULE.—In the case of the LTV Corpora-
tion, in lieu of the requirements of paragraph (1)— 

‘‘(A) such corporation shall place such refund in a 
separate account; and 

‘‘(B) amounts in such separate account— 
‘‘(i) shall only be used by the corporation— 

‘‘(I) to purchase an insurance policy which 
provides that, in the event the corporation be-
comes involved in a title 11 or similar case (as 
defined in section 368(a)(3)(A) of the Internal 
Revenue Code of 1954 [now 1986]), the insurer 
will provide life and health insurance coverage 
during the 1-year period beginning on the date 
when the corporation receives the refund to any 
individual with respect to whom the corpora-
tion would (but for such involvement) have been 
obligated to provide such coverage the coverage 
provided by the insurer will be identical to the 
coverage which the corporation would (but for 
such involvement) have been obligated to pro-
vide, and provides that the payment of insur-
ance premiums will not be required during such 
1-year period to keep such policy in force, or 

‘‘(II) directly in connection with the trade or 
business of the corporation in the manufacturer 
or production of steel; and 
‘‘(ii) shall be used (or obligated) for purposes de-

scribed in clause (i) not later than 3 months after 
the corporation receives the refund. 

‘‘(3) In the case of a qualified corporation, no offset 
to any refund under this section may be made by rea-
son of any tax imposed by section 4971 of the Internal 
Revenue Code of 1986 (or any interest or penalty at-
tributable to any such tax), and the date on which 
any such refund is to be paid shall be determined 
without regard to such corporation’s status under 
title 11, United States Code. 
‘‘(g) DEFINITIONS.—For purposes of this section— 

‘‘(1) QUALIFIED CORPORATION.— 
‘‘(A) IN GENERAL.—The term ‘qualified corpora-

tion’ means any corporation which is described in 
section 806(b) of the Steel Import Stabilization Act 
[19 U.S.C. 2253 note] and a company which was in-
corporated on February 11, 1983, in Michigan. 

‘‘(B) CERTAIN PREDECESSORS INCLUDED.—In the 
case of any qualified corporation which has carry-
forward attributable to a predecessor corporation 
described in such section 806(b), the qualified cor-
poration and the predecessor corporation shall be 
treated as 1 corporation for purposes of subsections 
(d) and (e). 
‘‘(2) EXISTING CARRYFORWARDS.—The term ‘existing 

carryforward’ means the aggregate of the amounts 
which— 

‘‘(A) are unused business credit carryforwards to 
the taxpayer’s 1st taxable year beginning after De-
cember 31, 1986 (determined without regard to the 
limitations of section 38(c) and any reduction under 
section 49 of the Internal Revenue Code of 1986), and 

‘‘(B) are attributable to the amount of the regular 
investment credit determined for periods before 

January 1, 1986, under section 46(a)(1) of such Code 
(relating to regular percentage), or any correspond-
ing provision of prior law, determined on the basis 
that the regular investment credit was used first. 
‘‘(3) SPECIAL RULE FOR RESTRUCTURING.—In the case 

of any corporation, any restructuring shall not limit, 
increase, or otherwise affect the benefits which would 
have been available under this section but for such 
restructuring. 
‘‘(h) TENTATIVE REFUNDS.—Rules similar to the rules 

of section 6425 of the Internal Revenue Code of 1986 
shall apply to any overpayment resulting from the ap-
plication of this section.’’ 

EFFECTIVE 15-YEAR CARRYBACK OF EXISTING 
CARRYFORWARDS OF QUALIFIED FARMERS 

Section 213 of Pub. L. 99–514, as amended by Pub. L. 
100–647, title I, § 1002(g), Nov. 10, 1988, 102 Stat. 3369, pro-
vided that: 

‘‘(a) GENERAL RULE.—If a taxpayer who is a qualified 
farmer makes an election under this section for its 1st 
taxable year beginning after December 31, 1986, with re-
spect to any portion of its existing carryforwards, the 
amount determined under subsection (b) shall be treat-
ed as a payment against the tax imposed by chapter 1 
of the Internal Revenue Code of 1986 made by such tax-
payer on the last day prescribed by law (without regard 
to extensions) for filing its return of tax under chapter 
1 of such Code for such 1st taxable year. 

‘‘(b) AMOUNT.—For purposes of subsection (a), the 
amount determined under this subsection shall be 
equal to the smallest of— 

‘‘(1) 50 percent of the portion of the taxpayer’s ex-
isting carryforwards to which the election under sub-
section (a) applies, 

‘‘(2) the taxpayer’s net tax liability for the carry-
back period (within the meaning of section 212(d) of 
this Act [set out as a note above]), or 

‘‘(3) $750. 
‘‘(c) TAXPAYER MAKING ELECTION MAY NOT USE SAME 

AMOUNTS UNDER SECTION 38.—In the case of a qualified 
farmer who makes an election under subsection (a), the 
portion of such farmer’s existing carryforwards to 
which such an election applies shall not be taken into 
account under section 38 of the Internal Revenue Code 
of 1986 for any taxable year beginning after December 
31, 1986. 

‘‘(d) NO RECOMPUTATION OF MINIMUM TAX, ETC.—Noth-
ing in this section shall be construed to affect— 

‘‘(1) the amount of the tax imposed by section 56 of 
the Internal Revenue Code of 1954 [now 1986], or 

‘‘(2) the amount of any credit allowable under such 
Code, 

for any taxable year in the carryback period (within 
the meaning of section 212(d)(3) of this Act [set out as 
a note above]). 

‘‘(e) DEFINITIONS AND SPECIAL RULES.—For purposes 
of this section— 

‘‘(1) QUALIFIED FARMER.—The term ‘qualified farm-
er’ means any taxpayer who, during the 3-taxable 
year period preceding the taxable year for which an 
election is made under subsection (a), derived 50 per-
cent or more of the taxpayer’s gross income from the 
trade or business of farming. 

‘‘(2) EXISTING CARRYFORWARD.—The term ‘existing 
carryforward’ means the aggregate of the amounts 
which— 

‘‘(A) are unused business credit carryforwards to 
the taxpayer’s 1st taxable year beginning after De-
cember 31, 1986 (determined without regard to the 
limitations of section 38(c) of the Internal Revenue 
Code of 1986), and 

‘‘(B) are attributable to the amount of the invest-
ment credit determined for periods before January 
1, 1986, under section 46(a) of such Code (or any cor-
responding provision of prior law) with respect to 
section 38 property which was used by the taxpayer 
in the trade or business of farming, determined on 
the basis that such credit was used first. 
‘‘(3) FARMING.—The term ‘farming’ has the meaning 

given such term by section 2032A(e)(4) and (5) of such 
Code.’’ 
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TREATMENT OF INVESTMENT TAX CREDITS WITH 
RESPECT TO CERTAIN PUBLIC UTILITIES 

For provisions requiring different applications of sub-
sec. (c) of this section to certain public utilities by 
making substitutions in the percentages of the ten-
tative minimum tax referred to in subsec. (c)(3)(A)(ii), 
(B), under certain circumstances, see section 701(f)(6) of 
Pub. L. 99–514, set out as an Effective Date note under 
section 55 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

TRANSITION RULES 

Section 1177 of subtitle C (§§ 1171–1177) of title XI of 
Pub. L. 99–514, as amended by Pub. L. 100–647, title I, 
§ 1011B(l)(1), (2), Nov. 10, 1988, 102 Stat. 3493, provided 
that: 

‘‘(a) SECTION 1171.—The amendments made by section 
1171 [amending this section and sections 56, 108, 401, and 
404 of this title and repealing sections 41 and 6699 of 
this title] shall not apply in the case of a tax credit em-
ployee stock ownership plan if— 

‘‘(1) such plan was favorably approved on Septem-
ber 23, 1983, by employees, and 

‘‘(2) not later than January 11, 1984, the employer of 
such employees was 100 percent owned by such plan. 
‘‘(b) SUBTITLE NOT TO APPLY TO CERTAIN NEWS-

PAPER.—The amendments made by section 1175 [amend-
ing section 401 of this title] shall not apply to any daily 
newspaper— 

‘‘(1) which was first published on December 17, 1855, 
and which began publication under its current name 
in 1954, and 

‘‘(2) which is published in a constitutional home 
rule city (within the meaning of section 146(d)(3)(C) of 
the Internal Revenue Code of 1986) which has a popu-
lation of less than 2,500,000.’’ 
Section 1011B(l)(3) of Pub. L. 100–647 provided that: ‘‘If 

any newspaper corporation described in section 1177(b) 
of the Reform Act [section 1177(b) of Pub. L. 99–514, set 
out above], as amended by this subsection, pays in cash 
a dividend within 60 days after the date of the enact-
ment of this Act [Nov. 10, 1988] to the corporation’s em-
ployee stock ownership plans and if a corporate resolu-
tion declaring such dividend was adopted before No-
vember 30, 1987, and such resolution specifies that such 
dividend shall be contingent upon passage by the Con-
gress of technical corrections, then such dividend (to 
the extent the aggregate amount so paid does not ex-
ceed $3,500,000) shall be treated as if it had been de-
clared and paid in 1987 for all purposes of the Internal 
Revenue Code of 1986.’’ 

ACCOUNTING FOR INVESTMENT CREDIT IN CERTAIN FI-
NANCIAL REPORTS AND REPORTS TO FEDERAL AGEN-
CIES 

Pub. L. 92–178, title I, § 101(c), Dec. 10, 1971, 85 Stat. 
499, as amended by Pub. L. 98–369, div. A, title IV, 
§ 450(a), July 18, 1984, 98 Stat. 818; Pub. L. 99–514, § 2, Oct. 
22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—It was the intent of Congress in 
enacting, in the Revenue Act of 1962 [see Short Title 
of 1962 Amendment note set out under section 1 of 
this title], the investment credit allowed by section 
38 of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954], and it is the intent of the Congress in re-
storing that credit in this Act [section 50 of this 
title], to provide an incentive for modernization and 
growth of private industry. Accordingly, notwith-
standing any other provision of law, on and after the 
date of the enactment of this Act [Dec. 10, 1971]— 

‘‘(A) no taxpayer shall be required to use, for pur-
poses of financial reports subject to the jurisdiction 
of any Federal agency or reports made to any Fed-
eral agency, any particular method of accounting 
for the credit allowed by such section 38 [this sec-
tion], and 

‘‘(B) a taxpayer shall disclose, in any such report, 
the method of accounting for such credit used by 
him for purposes of such report. 
‘‘(2) EXCEPTIONS.—Paragraph (1) shall not apply to 

taxpayers who are subject to the provisions of section 
46(e) of the Internal Revenue Code of 1986 (as added by 
section 105(c) of this Act) or to section 203(e) of the 
Revenue Act of 1964 (as modified by section 105(e) of 
this Act) [set out as note below].’’ 
[Section 450(b) of Pub. L. 98–369 provided that: ‘‘The 

amendments made by this section [amending this note] 
shall take effect as if included in the Revenue Act of 
1971.’’] 

TREATMENT OF INVESTMENT CREDIT BY FEDERAL 
REGULATORY AGENCIES 

Pub. L. 88–272, title II, § 203(e), Feb. 26, 1964, 78 Stat. 
35, as amended by Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095, provided that: ‘‘It was the intent of the Con-
gress in providing an investment credit under section 
38 of the Internal Revenue Code of 1986 [formerly I.R.C. 
1954] and it is the intent of the Congress in repealing 
the reduction in basis required by section 48(g) of such 
Code to provide an incentive for modernization and 
growth of private industry (including that portion 
thereof which is regulated). Accordingly, Congress does 
not intend that any agency or instrumentality of the 
United States having jurisdiction with respect to a tax-
payer shall, without the consent of the taxpayer, use— 

‘‘(1) in the case of public utility property (as de-
fined in section 46(c)(3)(B) of the Internal Revenue 
Code of 1986, more than a proportionate part (deter-
mined with reference to the average useful life of the 
property with respect to which the credit was al-
lowed) of the credit against tax allowed for any tax-
able year by section 38 of such Code, or 

‘‘(2) in the case of any other property, any credit 
against tax allowed by section 38 of such Code, 

to reduce such taxpayer’s Federal income taxes for the 
purpose of establishing the cost of service of the tax-
payer or to accomplish a similar result by any other 
method.’’ 

Section 203(e) of Pub. L. 88–272, not applicable to pub-
lic utility property to which section 46(e) of this title 
applies, see section 105(e) of Pub. L. 92–178, set out as a 
note under section 46 of this title. 

§ 39. Carryback and carryforward of unused 
credits 

(a) In general 

(1) 1-year carryback and 20-year carryforward 

If the sum of the business credit carry-
forwards to the taxable year plus the amount 
of the current year business credit for the tax-
able year exceeds the amount of the limitation 
imposed by subsection (c) of section 38 for 
such taxable year (hereinafter in this section 
referred to as the ‘‘unused credit year’’), such 
excess (to the extent attributable to the 
amount of the current year business credit) 
shall be— 

(A) a business credit carryback to the tax-
able year preceding the unused credit year, 
and 

(B) a business credit carryforward to each 
of the 20 taxable years following the unused 
credit year, 

and, subject to the limitations imposed by 
subsections (b) and (c), shall be taken into ac-
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count under the provisions of section 38(a) in 
the manner provided in section 38(a). 

(2) Amount carried to each year 

(A) Entire amount carried to first year 

The entire amount of the unused credit for 
an unused credit year shall be carried to the 
earliest of the 21 taxable years to which (by 
reason of paragraph (1)) such credit may be 
carried. 

(B) Amount carried to other 20 years 

The amount of the unused credit for the 
unused credit year shall be carried to each of 
the other 20 taxable years to the extent that 
such unused credit may not be taken into 
account under section 38(a) for a prior tax-
able year because of the limitations of sub-
sections (b) and (c). 

(3) 5-year carryback for marginal oil and gas 
well production credit 

Notwithstanding subsection (d), in the case 
of the marginal oil and gas well production 
credit— 

(A) this section shall be applied separately 
from the business credit (other than the 
marginal oil and gas well production credit), 

(B) paragraph (1) shall be applied by sub-
stituting ‘‘each of the 5 taxable years’’ for 
‘‘the taxable year’’ in subparagraph (A) 
thereof, and 

(C) paragraph (2) shall be applied— 
(i) by substituting ‘‘25 taxable years’’ for 

‘‘21 taxable years’’ in subparagraph (A) 
thereof, and 

(ii) by substituting ‘‘24 taxable years’’ 
for ‘‘20 taxable years’’ in subparagraph (B) 
thereof. 

(b) Limitation on carrybacks 

The amount of the unused credit which may be 
taken into account under section 38(a)(3) for any 
preceding taxable year shall not exceed the 
amount by which the limitation imposed by sec-
tion 38(c) for such taxable year exceeds the sum 
of— 

(1) the amounts determined under para-
graphs (1) and (2) of section 38(a) for such tax-
able year, plus 

(2) the amounts which (by reason of this sec-
tion) are carried back to such taxable year and 
are attributable to taxable years preceding the 
unused credit year. 

(c) Limitation on carryforwards 

The amount of the unused credit which may be 
taken into account under section 38(a)(1) for any 
succeeding taxable year shall not exceed the 
amount by which the limitation imposed by sec-
tion 38(c) for such taxable year exceeds the sum 
of the amounts which, by reason of this section, 
are carried to such taxable year and are attrib-
utable to taxable years preceding the unused 
credit year. 

(d) Transitional rule 

No portion of the unused business credit for 
any taxable year which is attributable to a cred-
it specified in section 38(b) or any portion there-
of may be carried back to any taxable year be-
fore the first taxable year for which such speci-
fied credit or such portion is allowable (without 
regard to subsection (a)). 

(Added Pub. L. 98–369, div. A, title IV, § 473, July 
18, 1984, 98 Stat. 828; amended Pub. L. 99–514, 
title II, § 231(d)(3)(C)(i), title XVIII, § 1846, Oct. 
22, 1986, 100 Stat. 2179, 2856; Pub. L. 100–647, title 
I, § 1002(l)(26), Nov. 10, 1988, 102 Stat. 3381; Pub. L. 
101–508, title XI, §§ 11511(b)(2), 11611(b)(2), 
11801(a)(2), Nov. 5, 1990, 104 Stat. 1388–485, 
1388–503, 1388–520; Pub. L. 102–486, title XIX, 
§ 1914(c), Oct. 24, 1992, 106 Stat. 3023; Pub. L. 
103–66, title XIII, §§ 13302(a)(2), 13322(d), 
13443(b)(2), Aug. 10, 1993, 107 Stat. 555, 563, 569; 
Pub. L. 104–188, title I, §§ 1205(c), 1703(n)(1), Aug. 
20, 1996, 110 Stat. 1775, 1877; Pub. L. 105–34, title 
VII, § 701(b)(1), title X, § 1083(a), Aug. 5, 1997, 111 
Stat. 869, 951; Pub. L. 105–206, title VI, § 6010(n), 
July 22, 1998, 112 Stat. 816; Pub. L. 106–554, 
§ 1(a)(7) [title I, § 121(b)(2)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–610; Pub. L. 107–16, title VI, § 619(c)(1), 
June 7, 2001, 115 Stat. 110; Pub. L. 108–357, title 
II, § 245(b)(1), title III, § 341(c), Oct. 22, 2004, 118 
Stat. 1447, 1487; Pub. L. 109–135, title IV, § 412(g), 
Dec. 21, 2005, 119 Stat. 2637.) 

PRIOR PROVISIONS 

A prior section 39 was renumbered section 34 of this 
title. 

Another prior section 39 was renumbered section 37 of 
this title. 

AMENDMENTS 

2005—Subsec. (a)(1)(A). Pub. L. 109–135, § 412(g)(1), sub-
stituted ‘‘the taxable year’’ for ‘‘each of the 1 taxable 
years’’. 

Subsec. (a)(3)(B). Pub. L. 109–135, § 412(g)(2), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘paragraph (1) shall be applied by sub-
stituting ‘5 taxable years’ for ‘1 taxable years’ in sub-
paragraph (A) thereof, and’’. 

2004—Subsec. (a)(3). Pub. L. 108–357, § 341(c), added par. 
(3). 

Subsec. (d). Pub. L. 108–357, § 245(b)(1), amended head-
ing and text of subsec. (d) generally, substituting provi-
sions prohibiting carryback of the unused business 
credit attributable to a credit specified in section 38(b) 
for provisions prohibiting carryback of the enhanced 
oil recovery credit before 1991, sections 44, 45A, and 45B 
credits before their enactments, the renewable elec-
tricity production credit before its effective date, the 
empowerment zone employment credit, section 45C 
credit before July 1, 1996, DC Zone credits before their 
effective date, the new markets tax credit before Jan. 
1, 2001, and the small employer pension plan startup 
cost credit before Jan. 1, 2002. 

2001—Subsec. (d)(10). Pub. L. 107–16, § 619(c)(1), added 
par. (10). 

2000—Subsec. (d)(9). Pub. L. 106–554 added par. (9). 
1998—Subsec. (a)(2). Pub. L. 105–206 amended Pub. L. 

105–34, § 1083(a)(2). See 1997 Amendment note below. 
1997—Subsec. (a)(1). Pub. L. 105–34, § 1083(a)(1), sub-

stituted ‘‘1-year’’ for ‘‘3-year’’ and ‘‘20-year’’ for ‘‘15- 
year’’ in heading, ‘‘1 taxable’’ for ‘‘3 taxable’’ in subpar. 
(A), and ‘‘20 taxable’’ for ‘‘15 taxable’’ in subpar. (B). 

Subsec. (a)(2). Pub. L. 105–34, § 1083(a)(2), as amended 
by Pub. L. 105–206, § 6010(n), in subpar. (A), substituted 
‘‘21 taxable’’ for ‘‘18 taxable’’, and in subpar. (B), sub-
stituted ‘‘20 years’’ for ‘‘17 years’’ in heading and ‘‘20 
taxable’’ for ‘‘17 taxable’’ in text. 

Subsec. (d)(8). Pub. L. 105–34, § 701(b)(1), added par. (8). 
1996—Subsec. (d)(5). Pub. L. 104–188, § 1703(n)(1)(A), 

substituted ‘‘45A’’ for ‘‘45’’ in heading. 
Subsec. (d)(6). Pub. L. 104–188, § 1703(n)(1)(B), sub-

stituted ‘‘45B’’ for ‘‘45’’ in heading. 
Subsec. (d)(7). Pub. L. 104–188, § 1205(c), added par. (7). 
1993—Subsec. (d)(4). Pub. L. 103–66, § 13302(a)(2), added 

par. (4). 
Subsec. (d)(5). Pub. L. 103–66, § 13322(d), added par. (5). 
Subsec. (d)(6). Pub. L. 103–66, § 13443(b)(2), added par. 

(6). 
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1992—Subsec. (d). Pub. L. 102–486 redesignated par. (5), 
relating to carryback of enhanced oil recovery credit, 
as (1), redesignated par. (5), relating to carryback of 
section 44 credit, as (2), and added par. (3). 

1990—Subsec. (d)(1) to (4). Pub. L. 101–508, § 11801(a)(2), 
struck out par. (1) which related to carryforwards from 
an unused credit year which did not expire before first 
taxable year beginning after Dec. 31, 1983, par. (2) which 
related to carrybacks in determining amount allowable 
as credit including net tax liability, par. (3) which re-
lated to similar rules for research credit under section 
30, and par. (4) which provided for no carryback of low- 
income housing credit before 1987. 

Subsec. (d)(5). Pub. L. 101–508, § 11611(b)(2), added par. 
(5) relating to carryback of section 44 credit. 

Pub. L. 101–508, § 11511(b)(2), added par. (5) relating to 
carryback of enhanced oil recovery credit. 

1988—Subsec. (d)(4). Pub. L. 100–647 added par. (4). 
1986—Subsec. (d)(1)(A). Pub. L. 99–514, § 1846(1), in-

serted ‘‘(as in effect before the enactment of the Tax 
Reform Act of 1984)’’. 

Subsec. (d)(2)(B). Pub. L. 99–514, § 1846(2), substituted 
‘‘as defined in section 26(b)’’ for ‘‘as so defined in sec-
tion 25(b)’’. 

Subsec. (d)(3). Pub. L. 99–514, § 231(d)(3)(C)(i), added 
par. (3). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title II, § 245(b)(2), Oct. 22, 2004, 118 
Stat. 1448, provided that: ‘‘The amendment made by 
paragraph (1) [amending this section] shall apply with 
respect to taxable years ending after December 31, 
2003.’’ 

Amendment by section 245(b) of Pub. L. 108–357 appli-
cable to taxable years beginning after Dec. 31, 2004, see 
section 245(e) of Pub. L. 108–357, set out as a note under 
section 38 of this title. 

Amendment by section 341(c) of Pub. L. 108–357 appli-
cable to production in taxable years beginning after 
Dec. 31, 2004, see section 341(e) of Pub. L. 108–357, set out 
as a note under section 38 of this title. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by Pub. L. 107–16 applicable to costs paid 
or incurred in taxable years beginning after Dec. 31, 
2001, with respect to qualified employer plans first ef-
fective after such date, see section 619(d) of Pub. L. 
107–16, as amended, set out as an Effective and Termi-
nation Dates of 2001 Amendment note under section 38 
of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–554 applicable to invest-
ments made after Dec. 31, 2000, see § 1(a)(7) [title I, 
§ 121(e)] of Pub. L. 106–554, set out as a note under sec-
tion 38 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 701(d) of Pub. L. 105–34 provided that: ‘‘Except 
as provided in subsection (c) [amending table of sub-
chapters for this chapter], the amendments made by 
this section [enacting subchapter W of this chapter and 
amending this section and section 1016 of this title] 
shall take effect on the date of the enactment of this 
Act [Aug. 5, 1997].’’ 

Section 1083(b) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to credits arising in taxable years be-
ginning after December 31, 1997.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1205(c) of Pub. L. 104–188 appli-
cable to amounts paid or incurred in taxable years end-

ing after June 30, 1996, see section 1205(e) of Pub. L. 
104–188, set out as a note under section 45K of this title. 

Section 1703(o) of Pub. L. 104–188 provided that: ‘‘Any 
amendment made by this section [amending this sec-
tion and sections 40, 59, 108, 117, 135, 143, 163, 904, 956A, 
958, 1017, 1044, 1201, 1245, 1297, 1394, 1397B, 1561, 4001, 6033, 
6427, 6501, 6655, and 9502 of this title, renumbering sec-
tion 6714 of this title as section 6715, and amending pro-
visions set out as notes under sections 38, 42, 197, and 
1258 of this title and section 401 of Title 42, The Public 
Health and Welfare] shall take effect as if included in 
the provision of the Revenue Reconciliation Act of 1993 
[Pub. L. 103–66, title XIII, ch. I, §§ 13001–13444] to which 
such amendment relates.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by section 13322(d) of Pub. L. 103–66 ap-
plicable to wages paid or incurred after Dec. 31, 1993, 
see section 13322(f) of Pub. L. 103–66, set out as a note 
under section 38 of this title. 

Amendment by section 13443(b)(2) of Pub. L. 103–66 ap-
plicable with respect to taxes paid after Dec. 31, 1993, 
with respect to services performed before, on, or after 
such date, see section 13443(d) of Pub. L. 103–66, as 
amended, set out as a note under section 38 of this 
title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–486 applicable to taxable 
years ending after Dec. 31, 1992, see section 1914(e) of 
Pub. L. 102–486, set out as a note under section 38 of 
this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11511(b)(2) of Pub. L. 101–508 
applicable to costs paid or incurred in taxable years be-
ginning after Dec. 31, 1990, see section 11511(d)(1) of Pub. 
L. 101–508, set out as an Effective Date note under sec-
tion 43 of this title. 

Amendment by section 11611(b)(2) of Pub. L. 101–508 
applicable to expenditures paid or incurred after Nov. 5, 
1990, see section 11611(e)(1) of Pub. L. 101–508, set out as 
a note under section 38 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 231(d)(3)(C)(i) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1985, see section 231(g) of Pub. L. 99–514, set out as a 
note under section 41 of this title. 

Amendment by section 1846 of Pub. L. 99–514 effective, 
except as otherwise provided, as if included in the pro-
visions of the Tax Reform Act of 1984, Pub. L. 98–369, 
div. A, to which such amendment relates, see section 
1881 of Pub. L. 99–514, set out as a note under section 48 
of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1983, and to carrybacks from such years, see 
section 475(a) of Pub. L. 98–369, set out as an Effective 
Date of 1984 Amendment note under section 21 of this 
title. 

SAVINGS PROVISION 

For provisions that nothing in amendment by section 
11801(a)(2) of Pub. L. 101–508 be construed to affect 
treatment of certain transactions occurring, property 
acquired, or items of income, loss, deduction, or credit 
taken into account prior to Nov. 5, 1990, for purposes of 
determining liability for tax for periods ending after 
Nov. 5, 1990, see section 11821(b) of Pub. L. 101–508, set 
out as a note under section 45K of this title. 
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PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 40. Alcohol, etc., used as fuel 

(a) General rule 

For purposes of section 38, the alcohol fuels 
credit determined under this section for the tax-
able year is an amount equal to the sum of— 

(1) the alcohol mixture credit, 
(2) the alcohol credit, 
(3) in the case of an eligible small ethanol 

producer, the small ethanol producer credit, 
plus 

(4) the cellulosic biofuel producer credit. 

(b) Definition of alcohol mixture credit, alcohol 
credit, and small ethanol producer credit 

For purposes of this section, and except as pro-
vided in subsection (h)— 

(1) Alcohol mixture credit 

(A) In general 

The alcohol mixture credit of any tax-
payer for any taxable year is 60 cents for 
each gallon of alcohol used by the taxpayer 
in the production of a qualified mixture. 

(B) Qualified mixture 

The term ‘‘qualified mixture’’ means a 
mixture of alcohol and gasoline or of alcohol 
and a special fuel which— 

(i) is sold by the taxpayer producing such 
mixture to any person for use as a fuel, or 

(ii) is used as a fuel by the taxpayer pro-
ducing such mixture. 

(C) Sale or use must be in trade or business, 
etc. 

Alcohol used in the production of a quali-
fied mixture shall be taken into account— 

(i) only if the sale or use described in 
subparagraph (B) is in a trade or business 
of the taxpayer, and 

(ii) for the taxable year in which such 
sale or use occurs. 

(D) Casual off-farm production not eligible 

No credit shall be allowed under this sec-
tion with respect to any casual off-farm pro-
duction of a qualified mixture. 

(2) Alcohol credit 

(A) In general 

The alcohol credit of any taxpayer for any 
taxable year is 60 cents for each gallon of al-
cohol which is not in a mixture with gaso-
line or a special fuel (other than any dena-
turant) and which during the taxable year— 

(i) is used by the taxpayer as a fuel in a 
trade or business, or 

(ii) is sold by the taxpayer at retail to a 
person and placed in the fuel tank of such 
person’s vehicle. 

(B) User credit not to apply to alcohol sold at 
retail 

No credit shall be allowed under subpara-
graph (A)(i) with respect to any alcohol 

which was sold in a retail sale described in 
subparagraph (A)(ii). 

(3) Smaller credit for lower proof alcohol 

In the case of any alcohol with a proof which 
is at least 150 but less than 190, paragraphs 
(1)(A) and (2)(A) shall be applied by substitut-
ing ‘‘45 cents’’ for ‘‘60 cents’’. 

(4) Small ethanol producer credit 

(A) In general 

The small ethanol producer credit of any 
eligible small ethanol producer for any tax-
able year is 10 cents for each gallon of quali-
fied ethanol fuel production of such pro-
ducer. 

(B) Qualified ethanol fuel production 

For purposes of this paragraph, the term 
‘‘qualified ethanol fuel production’’ means 
any alcohol which is ethanol which is pro-
duced by an eligible small ethanol producer, 
and which during the taxable year— 

(i) is sold by such producer to another 
person— 

(I) for use by such other person in the 
production of a qualified mixture in such 
other person’s trade or business (other 
than casual off-farm production), 

(II) for use by such other person as a 
fuel in a trade or business, or 

(III) who sells such ethanol at retail to 
another person and places such ethanol 
in the fuel tank of such other person, or 

(ii) is used or sold by such producer for 
any purpose described in clause (i). 

(C) Limitation 

The qualified ethanol fuel production of 
any producer for any taxable year shall not 
exceed 15,000,000 gallons (determined without 
regard to any qualified cellulosic biofuel 
production). 

(D) Additional distillation excluded 

The qualified ethanol fuel production of 
any producer for any taxable year shall not 
include any alcohol which is purchased by 
the producer and with respect to which such 
producer increases the proof of the alcohol 
by additional distillation. 

(5) Adding of denaturants not treated as mix-
ture 

The adding of any denaturant to alcohol 
shall not be treated as the production of a 
mixture. 

(6) Cellulosic biofuel producer credit 

(A) In general 

The cellulosic biofuel producer credit of 
any taxpayer is an amount equal to the ap-
plicable amount for each gallon of qualified 
cellulosic biofuel production. 

(B) Applicable amount 

For purposes of subparagraph (A), the ap-
plicable amount means $1.01, except that 
such amount shall, in the case of cellulosic 
biofuel which is alcohol, be reduced by the 
sum of— 

(i) the amount of the credit in effect for 
such alcohol under subsection (b)(1) (with-
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out regard to subsection (b)(3)) at the time 
of the qualified cellulosic biofuel produc-
tion, plus 

(ii) in the case of ethanol, the amount of 
the credit in effect under subsection (b)(4) 
at the time of such production. 

(C) Qualified cellulosic biofuel production 

For purposes of this section, the term 
‘‘qualified cellulosic biofuel production’’ 
means any cellulosic biofuel which is pro-
duced by the taxpayer, and which during the 
taxable year— 

(i) is sold by the taxpayer to another per-
son— 

(I) for use by such other person in the 
production of a qualified cellulosic 
biofuel mixture in such other person’s 
trade or business (other than casual off- 
farm production), 

(II) for use by such other person as a 
fuel in a trade or business, or 

(III) who sells such cellulosic biofuel at 
retail to another person and places such 
cellulosic biofuel in the fuel tank of such 
other person, or 

(ii) is used or sold by the taxpayer for 
any purpose described in clause (i). 

The qualified cellulosic biofuel production of 
any taxpayer for any taxable year shall not 
include any alcohol which is purchased by 
the taxpayer and with respect to which such 
producer increases the proof of the alcohol 
by additional distillation. 

(D) Qualified cellulosic biofuel mixture 

For purposes of this paragraph, the term 
‘‘qualified cellulosic biofuel mixture’’ means 
a mixture of cellulosic biofuel and gasoline 
or of cellulosic biofuel and a special fuel 
which— 

(i) is sold by the person producing such 
mixture to any person for use as a fuel, or 

(ii) is used as a fuel by the person pro-
ducing such mixture. 

(E) Cellulosic biofuel 

For purposes of this paragraph— 

(i) In general 

The term ‘‘cellulosic biofuel’’ means any 
liquid fuel which— 

(I) is produced from any lignocellulosic 
or hemicellulosic matter that is avail-
able on a renewable or recurring basis, 
and 

(II) meets the registration require-
ments for fuels and fuel additives estab-
lished by the Environmental Protection 
Agency under section 211 of the Clean 
Air Act (42 U.S.C. 7545). 

(ii) Exclusion of low-proof alcohol 

Such term shall not include any alcohol 
with a proof of less than 150. The deter-
mination of the proof of any alcohol shall 
be made without regard to any added dena-
turants. 

(F) Allocation of cellulosic biofuel producer 
credit to patrons of cooperative 

Rules similar to the rules under subsection 
(g)(6) shall apply for purposes of this para-
graph. 

(G) Registration requirement 

No credit shall be determined under this 
paragraph with respect to any taxpayer un-
less such taxpayer is registered with the 
Secretary as a producer of cellulosic biofuel 
under section 4101. 

(H) Application of paragraph 

This paragraph shall apply with respect to 
qualified cellulosic biofuel production after 
December 31, 2008, and before January 1, 
2013. 

(c) Coordination with exemption from excise tax 

The amount of the credit determined under 
this section with respect to any alcohol shall, 
under regulations prescribed by the Secretary, 
be properly reduced to take into account any 
benefit provided with respect to such alcohol 
solely by reason of the application of section 
4041(b)(2), section 6426, or section 6427(e). 

(d) Definitions and special rules 

For purposes of this section— 

(1) Alcohol defined 

(A) In general 

The term ‘‘alcohol’’ includes methanol and 
ethanol but does not include— 

(i) alcohol produced from petroleum, 
natural gas, or coal (including peat), or 

(ii) alcohol with a proof of less than 150. 

(B) Determination of proof 

The determination of the proof of any al-
cohol shall be made without regard to any 
added denaturants. 

(2) Special fuel defined 

The term ‘‘special fuel’’ includes any liquid 
fuel (other than gasoline) which is suitable for 
use in an internal combustion engine. 

(3) Mixture or alcohol not used as a fuel, etc. 

(A) Mixtures 

If— 
(i) any credit was determined under this 

section with respect to alcohol used in the 
production of any qualified mixture, and 

(ii) any person— 
(I) separates the alcohol from the mix-

ture, or 
(II) without separation, uses the mix-

ture other than as a fuel, 

then there is hereby imposed on such person 
a tax equal to 60 cents a gallon (45 cents in 
the case of alcohol with a proof less than 190) 
for each gallon of alcohol in such mixture. 

(B) Alcohol 

If— 
(i) any credit was determined under this 

section with respect to the retail sale of 
any alcohol, and 

(ii) any person mixes such alcohol or 
uses such alcohol other than as a fuel, 

then there is hereby imposed on such person 
a tax equal to 60 cents a gallon (45 cents in 
the case of alcohol with a proof less than 190) 
for each gallon of such alcohol. 

(C) Small ethanol producer credit 

If— 
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(i) any credit was determined under sub-
section (a)(3), and 

(ii) any person does not use such fuel for 
a purpose described in subsection (b)(4)(B), 

then there is hereby imposed on such person 
a tax equal to 10 cents a gallon for each gal-
lon of such alcohol. 

(D) Cellulosic biofuel producer credit 

If— 
(i) any credit is allowed under subsection 

(a)(4), and 
(ii) any person does not use such fuel for 

a purpose described in subsection (b)(6)(C), 

then there is hereby imposed on such person 
a tax equal to the applicable amount (as de-
fined in subsection (b)(6)(B)) for each gallon 
of such cellulosic biofuel. 

(E) Applicable laws 

All provisions of law, including penalties, 
shall, insofar as applicable and not incon-
sistent with this section, apply in respect of 
any tax imposed under subparagraph (A), 
(B), (C), or (D) as if such tax were imposed 
by section 4081 and not by this chapter. 

(4) Volume of alcohol 

For purposes of determining under sub-
section (a) the number of gallons of alcohol 
with respect to which a credit is allowable 
under subsection (a), the volume of alcohol 
shall include the volume of any denaturant 
(including gasoline) which is added under any 
formulas approved by the Secretary to the ex-
tent that such denaturants do not exceed 2 
percent of the volume of such alcohol (includ-
ing denaturants). 

(5) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of subsection 
(d) of section 52 shall apply. 

(6) Special rule for cellulosic biofuel producer 
credit 

No cellulosic biofuel producer credit shall be 
determined under subsection (a) with respect 
to any cellulosic biofuel unless such cellulosic 
biofuel is produced in the United States and 
used as a fuel in the United States. For pur-
poses of this subsection, the term ‘‘United 
States’’ includes any possession of the United 
States. 

(7) Limitation to alcohol with connection to the 
United States 

No credit shall be determined under this sec-
tion with respect to any alcohol which is pro-
duced outside the United States for use as a 
fuel outside the United States. For purposes of 
this paragraph, the term ‘‘United States’’ in-
cludes any possession of the United States. 

(e) Termination 

(1) In general 

This section shall not apply to any sale or 
use— 

(A) for any period after December 31, 2010, 
or 

(B) for any period before January 1, 2011, 
during which the rates of tax under section 
4081(a)(2)(A) are 4.3 cents per gallon. 

(2) No carryovers to certain years after expira-
tion 

If this section ceases to apply for any period 
by reason of paragraph (1) or subsection 
(b)(6)(H), no amount attributable to any sale 
or use before the first day of such period may 
be carried under section 39 by reason of this 
section (treating the amount allowed by rea-
son of this section as the first amount allowed 
by this subpart) to any taxable year beginning 
after the 3-taxable-year period beginning with 
the taxable year in which such first day oc-
curs. 

(3) Exception for cellulosic biofuel producer 
credit 

Paragraph (1) shall not apply to the portion 
of the credit allowed under this section by rea-
son of subsection (a)(4). 

(f) Election to have alcohol fuels credit not apply 

(1) In general 

A taxpayer may elect to have this section 
not apply for any taxable year. 

(2) Time for making election 

An election under paragraph (1) for any tax-
able year may be made (or revoked) at any 
time before the expiration of the 3-year period 
beginning on the last date prescribed by law 
for filing the return for such taxable year (de-
termined without regard to extensions). 

(3) Manner of making election 

An election under paragraph (1) (or revoca-
tion thereof) shall be made in such manner as 
the Secretary may by regulations prescribe. 

(g) Definitions and special rules for eligible 
small ethanol producer credit 

For purposes of this section— 

(1) Eligible small ethanol producer 

The term ‘‘eligible small ethanol producer’’ 
means a person who, at all times during the 
taxable year, has a productive capacity for al-
cohol (as defined in subsection (d)(1)(A) with-
out regard to clauses (i) and (ii)) not in excess 
of 60,000,000 gallons. 

(2) Aggregration 1 rule 

For purposes of the 15,000,000 gallon limita-
tion under subsection (b)(4)(C) and the 
60,000,000 gallon limitation under paragraph 
(1), all members of the same controlled group 
of corporations (within the meaning of section 
267(f)) and all persons under common control 
(within the meaning of section 52(b) but deter-
mined by treating an interest of more than 50 
percent as a controlling interest) shall be 
treated as 1 person. 

(3) Partnership, S corporations, and other 
pass-thru entities 

In the case of a partnership, trust, S cor-
poration, or other pass-thru entity, the limita-
tions contained in subsection (b)(4)(C) and 
paragraph (1) shall be applied at the entity 
level and at the partner or similar level. 

(4) Allocation 

For purposes of this subsection, in the case 
of a facility in which more than 1 person has 
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an interest, productive capacity shall be allo-
cated among such persons in such manner as 
the Secretary may prescribe. 

(5) Regulations 

The Secretary may prescribe such regula-
tions as may be necessary— 

(A) to prevent the credit provided for in 
subsection (a)(3) from directly or indirectly 
benefiting any person with a direct or indi-
rect productive capacity of more than 
60,000,000 gallons of alcohol during the tax-
able year, or 

(B) to prevent any person from directly or 
indirectly benefiting with respect to more 
than 15,000,000 gallons during the taxable 
year. 

(6) Allocation of small ethanol producer credit 
to patrons of cooperative 

(A) Election to allocate 

(i) In general 

In the case of a cooperative organization 
described in section 1381(a), any portion of 
the credit determined under subsection 
(a)(3) for the taxable year may, at the elec-
tion of the organization, be apportioned 
pro rata among patrons of the organiza-
tion on the basis of the quantity or value 
of business done with or for such patrons 
for the taxable year. 

(ii) Form and effect of election 

An election under clause (i) for any tax-
able year shall be made on a timely filed 
return for such year. Such election, once 
made, shall be irrevocable for such taxable 
year. Such election shall not take effect 
unless the organization designates the ap-
portionment as such in a written notice 
mailed to its patrons during the payment 
period described in section 1382(d). 

(B) Treatment of organizations and patrons 

(i) Organizations 

The amount of the credit not appor-
tioned to patrons pursuant to subpara-
graph (A) shall be included in the amount 
determined under subsection (a)(3) for the 
taxable year of the organization. 

(ii) Patrons 

The amount of the credit apportioned to 
patrons pursuant to subparagraph (A) shall 
be included in the amount determined 
under such subsection for the first taxable 
year of each patron ending on or after the 
last day of the payment period (as defined 
in section 1382(d)) for the taxable year of 
the organization or, if earlier, for the tax-
able year of each patron ending on or after 
the date on which the patron receives no-
tice from the cooperative of the apportion-
ment. 

(iii) Special rules for decrease in credits 
for taxable year 

If the amount of the credit of the organi-
zation determined under such subsection 
for a taxable year is less than the amount 
of such credit shown on the return of the 
organization for such year, an amount 
equal to the excess of— 

(I) such reduction, over 
(II) the amount not apportioned to 

such patrons under subparagraph (A) for 
the taxable year, 

shall be treated as an increase in tax im-
posed by this chapter on the organization. 
Such increase shall not be treated as tax 
imposed by this chapter for purposes of de-
termining the amount of any credit under 
this chapter or for purposes of section 55. 

(h) Reduced credit for ethanol blenders 

(1) In general 

In the case of any alcohol mixture credit or 
alcohol credit with respect to any sale or use 
of alcohol which is ethanol during calendar 
years 2001 through 2010— 

(A) subsections (b)(1)(A) and (b)(2)(A) shall 
be applied by substituting ‘‘the blender 
amount’’ for ‘‘60 cents’’, 

(B) subsection (b)(3) shall be applied by 
substituting ‘‘the low-proof blender amount’’ 
for ‘‘45 cents’’ and ‘‘the blender amount’’ for 
‘‘60 cents’’, and 

(C) subparagraphs (A) and (B) of subsection 
(d)(3) shall be applied by substituting ‘‘the 
blender amount’’ for ‘‘60 cents’’ and ‘‘the 
low-proof blender amount’’ for ‘‘45 cents’’. 

(2) Amounts 

For purposes of paragraph (1), the blender 
amount and the low-proof blender amount 
shall be determined in accordance with the 
following table: 

In the case of any 
sale or use during 

calendar year: 

The blender 
amount is: 

The low-proof 
blender 

amount is: 

2001 or 2002 53 cents 39.26 cents
2003 or 2004 52 cents 38.52 cents
2005, 2006, 2007, or 

2008.
51 cents 37.78 cents

2009 through 2010 ...... 45 cents 33.33 cents. 

(3) Reduction delayed until annual production 
or importation of 7,500,000,000 gallons 

(A) In general 

In the case of any calendar year beginning 
after 2008, if the Secretary makes a deter-
mination described in subparagraph (B) with 
respect to all preceding calendar years be-
ginning after 2007, the last row in the table 
in paragraph (2) shall be applied by sub-
stituting ‘‘51 cents’’ for ‘‘45 cents’’. 

(B) Determination 

A determination described in this subpara-
graph with respect to any calendar year is a 
determination, in consultation with the Ad-
ministrator of the Environmental Protec-
tion Agency, that an amount less than 
7,500,000,000 gallons of ethanol (including cel-
lulosic ethanol) has been produced in or im-
ported into the United States in such year. 

(Added Pub. L. 96–223, title II, § 232(b)(1), Apr. 2, 
1980, 94 Stat. 273, § 44E; amended Pub. L. 97–34, 
title II § 207(c)(3), Aug. 13, 1981, 95 Stat. 225; Pub. 
L. 97–354, § 5(a)(2), Oct. 19, 1982, 96 Stat. 1692; Pub. 
L. 97–424, title V, § 511(b)(2), (d)(3), Jan. 6, 1983, 96 
Stat. 2170, 2171; renumbered § 40 and amended 
Pub. L. 98–369, div. A, title IV, §§ 471(c), 474(k), 
title IX, §§ 912(c), (f), 913(b), July 18, 1984, 98 Stat. 
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826, 832, 1007, 1008; Pub. L. 100–203, title X, 
§ 10502(d)(1), Dec. 22, 1987, 101 Stat. 1330–444; Pub. 
L. 101–508, title XI, § 11502(a)–(f), Nov. 5, 1990, 104 
Stat. 1388–480 to 1388–482; Pub. L. 104–188, title I, 
§ 1703(j), Aug. 20, 1996, 110 Stat. 1876; Pub. L. 
105–178, title IX, § 9003(a)(3), (b)(1), June 9, 1998, 
112 Stat. 502; Pub. L. 108–357, title III, 
§§ 301(c)(1)–(4), 313(a), Oct. 22, 2004, 118 Stat. 1461, 
1467; Pub. L. 109–58, title XIII, § 1347(a), (b), Aug. 
8, 2005, 119 Stat. 1056; Pub. L. 110–234, title XV, 
§§ 15321(a)–(b)(2), (3)(B), (c)–(e), 15331(a), 15332(a), 
May 22, 2008, 122 Stat. 1512–1516; Pub. L. 110–246, 
§ 4(a), title XV, §§ 15321(a)–(b)(2), (3)(B), (c)–(e), 
15331(a), 15332(a), June 18, 2008, 122 Stat. 1664, 
2274–2278; Pub. L. 110–343, div. B, title II, § 203(a), 
Oct. 3, 2008, 122 Stat. 3833.) 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

PRIOR PROVISIONS 

A prior section 40, added Pub. L. 92–178, title VI, 
§ 601(a), Dec. 10, 1971, 85 Stat. 553; amended Pub. L. 
94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 
1834, related to allowance as a credit of expenses of 
work incentive programs, prior to repeal by Pub. L. 
98–369, div. A, title IV, § 474(m)(1), July 18, 1984, 98 Stat. 
833. 

Another prior section 40 was renumbered section 37 of 
this title. 

AMENDMENTS 

2008—Pub. L. 110–246, § 15321(b)(3)(B), inserted ‘‘, etc.,’’ 
after ‘‘Alcohol’’ in section catchline. 

Subsec. (a)(4). Pub. L. 110–246, § 15321(a), added par. (4). 
Subsec. (b)(4)(C). Pub. L. 110–246, § 15321(e), inserted 

‘‘(determined without regard to any qualified cellulosic 
biofuel production)’’ after ‘‘15,000,000 gallons’’. 

Subsec. (b)(6). Pub. L. 110–246, § 15321(b)(1), added par. 
(6). 

Subsec. (d)(3)(C). Pub. L. 110–246, § 15321(c)(2)(A), sub-
stituted ‘‘Small ethanol producer’’ for ‘‘Producer’’ in 
heading. 

Subsec. (d)(3)(D). Pub. L. 110–246, § 15321(c)(1), added 
subpar. (D). Former subpar. (D) redesignated (E). 

Subsec. (d)(3)(E). Pub. L. 110–246, § 15321(c)(2)(B), sub-
stituted ‘‘(C), or (D)’’ for ‘‘or (C)’’. 

Pub. L. 110–246, § 15321(c)(1), redesignated subpar. (D) 
as (E). 

Subsec. (d)(4). Pub. L. 110–246, § 15332(a), substituted 
‘‘2 percent’’ for ‘‘5 percent’’. 

Subsec. (d)(6). Pub. L. 110–246, § 15321(d), added par. (6). 
Subsec. (d)(7). Pub. L. 110–343 added par. (7). 
Subsec. (e)(2). Pub. L. 110–246, § 15321(b)(2)(A), inserted 

‘‘or subsection (b)(6)(H)’’ after ‘‘by reason of paragraph 
(1)’’. 

Subsec. (e)(3). Pub. L. 110–246, § 15321(b)(2)(B), added 
par. (3). 

Subsec. (h)(2). Pub. L. 110–246, § 15331(a)(1), in table, 
substituted ‘‘2005, 2006, 2007, or 2008’’ for ‘‘2005 through 
2010’’, struck out period after ‘‘37.78 cents’’, and in-
serted last row reading ‘‘2009 through 2010’’, ‘‘45 cents’’, 
and ‘‘33.33 cents.’’ 

Subsec. (h)(3). Pub. L. 110–246, § 15331(a)(2), added par. 
(3). 

2005—Subsec. (g)(1), (2), (5)(A). Pub. L. 109–58, § 1347(a), 
substituted ‘‘60,000,000’’ for ‘‘30,000,000’’. 

Subsec. (g)(6)(A)(ii). Pub. L. 109–58, § 1347(b), inserted 
at end ‘‘Such election shall not take effect unless the 
organization designates the apportionment as such in a 
written notice mailed to its patrons during the pay-
ment period described in section 1382(d).’’ 

2004—Subsec. (c). Pub. L. 108–357, § 301(c)(1), sub-
stituted ‘‘section 4041(b)(2), section 6426, or section 

6427(e)’’ for ‘‘subsection (b)(2), (k), or (m) of section 
4041, section 4081(c), or section 4091(c)’’. 

Subsec. (d)(4). Pub. L. 108–357, § 301(c)(2), reenacted 
heading without change and amended text of par. (4) 
generally, substituting provisions relating to deter-
mination of the number of gallons of alcohol with re-
spect to which a credit is allowable under subsec. (a) 
for provisions relating to determination of the number 
of gallons of alcohol with respect to which a credit is 
allowable under subsec. (a) or the percentage of any 
mixture which consists of alcohol under section 4041(k) 
or 4081(c). 

Subsec. (e)(1)(A). Pub. L. 108–357, § 301(c)(3)(A), sub-
stituted ‘‘2010’’ for ‘‘2007’’. 

Subsec. (e)(1)(B). Pub. L. 108–357, § 301(c)(3)(B), sub-
stituted ‘‘2011’’ for ‘‘2008’’. 

Subsec. (g)(6). Pub. L. 108–357, § 313(a), added par. (6). 
Subsec. (h)(1). Pub. L. 108–357, § 301(c)(4)(A), sub-

stituted ‘‘2010’’ for ‘‘2007’’ in introductory provisions. 
Subsec. (h)(2). Pub. L. 108–357, § 301(c)(4)(B), sub-

stituted ‘‘through 2010’’ for ‘‘, 2006, or 2007’’ in table. 
1998—Subsec. (e)(1). Pub. L. 105–178, § 9003(a)(3), sub-

stituted ‘‘December 31, 2007’’ for ‘‘December 31, 2000’’ in 
subpar. (A) and ‘‘January 1, 2008’’ for ‘‘January 1, 2001’’ 
in subpar. (B). 

Subsec. (h). Pub. L. 105–178, § 9003(b)(1), reenacted 
heading without change and amended text of subsec. (h) 
generally. Prior to amendment, text read as follows: 
‘‘In the case of any alcohol mixture credit or alcohol 
credit with respect to any alcohol which is ethanol— 

‘‘(1) subsections (b)(1)(A) and (b)(2)(A) shall be ap-
plied by substituting ‘54 cents’ for ‘60 cents’; 

‘‘(2) subsection (b)(3) shall be applied by substitut-
ing ‘40 cents’ for ‘45 cents’ and ‘54 cents’ for ‘60 cents’; 
and 

‘‘(3) subparagraphs (A) and (B) of subsection (d)(3) 
shall be applied by substituting ‘54 cents’ for ‘60 
cents’ and ‘40 cents’ for ‘45 cents’.’’ 
1996—Subsec. (e)(1)(B). Pub. L. 104–188 amended sub-

par. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘for any period before January 1, 2001, 
during which the Highway Trust Fund financing rate 
under section 4081(a)(2) is not in effect.’’ 

1990—Subsec. (a)(2). Pub. L. 101–508, § 11502(a)(1), sub-
stituted ‘‘, plus’’ for period at end. 

Subsec. (a)(3). Pub. L. 101–508, § 11502(a)(2), added par. 
(3). 

Subsec. (b). Pub. L. 101–508, § 11502(e)(2), which di-
rected the insertion of ‘‘, and except as provided in sub-
section (h)’’ in introductory provisions without specify-
ing the location of such insertion, was executed after 
‘‘section’’ to reflect the probable intent of Congress. 

Pub. L. 101–508, § 11502(b)(3), substituted ‘‘, alcohol 
credit, and small ethanol producer credit’’ for ‘‘and al-
cohol credit’’ in heading. 

Subsec. (b)(4), (5). Pub. L. 101–508, § 11502(b)(1), (2), 
added par. (4) and redesignated former par. (4) as (5). 

Subsec. (d)(3)(C), (D). Pub. L. 101–508, § 11502(d)(1), (2), 
added subpar. (C), redesignated former subpar. (C) as 
(D), and substituted ‘‘subparagraph (A), (B), or (C)’’ for 
‘‘subparagraph (A) or (B)’’. 

Subsec. (e). Pub. L. 101–508, § 11502(f), amended subsec. 
(e) generally, substituting present provisions for provi-
sions prohibiting the applicability of this section to 
any sale or use after Dec. 31, 1992, and prohibiting 
carryovers to any taxable year beginning after Dec. 31, 
1994. 

Subsec. (g). Pub. L. 101–508, § 11502(c), added subsec. 
(g). 

Subsec. (h). Pub. L. 101–508, § 11502(e)(1), added subsec. 
(h). 

1987—Subsec. (c). Pub. L. 100–203 substituted 
‘‘, section 4081(c), or section 4091(c)’’ for ‘‘or section 
4081(c)’’. 

1984—Pub. L. 98–369, § 471(c), renumbered section 44E 
of this title as this section. 

Subsec. (a). Pub. L. 98–369, § 474(k)(1), substituted 
‘‘For purposes of section 38, the alcohol fuels credit de-
termined under this section for the taxable year is an 
amount equal to the sum of’’ for ‘‘There shall be al-
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lowed as a credit against the tax imposed by this chap-
ter for the taxable year an amount equal to the sum of’’ 
in introductory provisions. 

Subsec. (b)(1)(A), (2)(A). Pub. L. 98–369, § 912(c)(1), sub-
stituted ‘‘60 cents’’ for ‘‘50 cents’’. 

Subsec. (b)(3). Pub. L. 98–369, § 912(c), substituted ‘‘45 
cents’’ for ‘‘37.5 cents’’ and ‘‘60 cents’’ for ‘‘50 cents’’. 

Subsec. (c). Pub. L. 98–369, § 913(b), substituted ‘‘(b)(2), 
(k), or (m)’’ for ‘‘(b)(2) or (k)’’. 

Pub. L. 98–369, § 474(k)(2), substituted ‘‘the credit de-
termined under this section’’ for ‘‘the credit allowable 
under this section’’. 

Subsec. (d)(1)(A)(i). Pub. L. 98–369, § 912(f), substituted 
‘‘coal (including peat)’’ for ‘‘coal’’. 

Subsec. (d)(3)(A). Pub. L. 98–369, § 912(c), substituted 
‘‘60 cents’’ for ‘‘50 cents’’ and ‘‘45 cents’’ for ‘‘37.5 
cents’’. 

Subsec. (d)(3)(A)(i). Pub. L. 98–369, § 474(k)(3), sub-
stituted ‘‘credit was determined’’ for ‘‘credit was allow-
able’’. 

Subsec. (d)(3)(B). Pub. L. 98–369, § 912(c), substituted 
‘‘60 cents’’ for ‘‘50 cents’’ and ‘‘45 cents’’ for ‘‘37.5 
cents’’. 

Subsec. (d)(3)(B)(i). Pub. L. 98–369, § 474(k)(3), sub-
stituted ‘‘credit was determined’’ for ‘‘credit was allow-
able’’. 

Subsec. (e). Pub. L. 98–369, § 474(k)(4), redesignated 
subsec. (f) as (e). Former subsec. (e), which had placed 
a limitation based on the amount of tax, was struck 
out. 

Subsec. (e)(2). Pub. L. 98–369, § 474(k)(5), substituted 
‘‘section 39 by reason of this section (treating the 
amount allowed by reason of this section as the first 
amount allowed by this subpart)’’ for ‘‘subsection 
(e)(2)’’. 

Subsec. (f). Pub. L. 98–369, § 474(k)(6), added subsec. (f). 
Former subsec. (f) redesignated (e). 

1983—Subsec. (b)(1)(A), (2)(A). Pub. L. 97–424, 
§ 511(d)(3)(A), substituted ‘‘50 cents’’ for ‘‘40 cents’’. 

Subsec. (b)(3). Pub. L. 97–424, § 511(d)(3), substituted 
‘‘50 cents’’ for ‘‘40 cents’’ and ‘‘37.5 cents’’ for ‘‘30 
cents’’. 

Subsec. (c). Pub. L. 97–424, § 511(b)(2), substituted 
‘‘subsection (b)(2) or (k) of section 4041 or section 
4081(c)’’ for ‘‘section 4041(k) or 4081(c)’’ after ‘‘reason of 
the application of’’. 

Subsec. (d)(3)(A), (B). Pub. L. 97–424, § 511(d)(3), sub-
stituted ‘‘50 cents’’ for ‘‘40 cents’’ and ‘‘37.5 cents’’ for 
‘‘30 cents’’. 

1982—Subsec. (d)(5). Pub. L. 97–354 substituted ‘‘Pass- 
thru in the case of estates and trusts’’ for ‘‘Pass- 
through in the case of subchapter S corporations, etc.’’ 
in par. heading, and substituted provisions relating to 
the applicability of rules similar to rules of subsec. (d) 
of section 52 for provisions relating to the applicability 
of rules similar to rules of subsecs. (d) and (e) of section 
52. 

1981—Subsec. (e)(2)(A). Pub. L. 97–34 substituted ‘‘15’’ 
for ‘‘7’’ in two places, and ‘‘14’’ for ‘‘6’’ in one place. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title II, § 203(d), Oct. 3, 2008, 122 
Stat. 3834, provided that: ‘‘The amendments made by 
this section [amending this section and sections 40A, 
6426, and 6427 of this title] shall apply to claims for 
credit or payment made on or after May 15, 2008.’’ 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Pub. L. 110–234, title XV, § 15321(g), May 22, 2008, 122 
Stat. 1514, and Pub. L. 110–246, § 4(a), title XV, § 15321(g), 
June 18, 2008, 122 Stat. 1664, 2276, provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 40A and 4101 of this title] shall apply 
to fuel produced after December 31, 2008.’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 

of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

Pub. L. 110–234, title XV, § 15331(c), May 22, 2008, 122 
Stat. 1516, and Pub. L. 110–246, § 4(a), title XV, § 15331(c), 
June 18, 2008, 122 Stat. 1664, 2278, provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 6426 of this title] shall take effect on 
the date of the enactment of this Act [June 18, 2008].’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 
of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

Pub. L. 110–234, title XV, § 15332(c), May 22, 2008, 122 
Stat. 1516, and Pub. L. 110–246, § 4(a), title XV, § 15332(c), 
June 18, 2008, 122 Stat. 1664, 2278, provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 6426 of this title] shall apply to fuel 
sold or used after December 31, 2008.’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 
of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–58, title XIII, § 1347(c), Aug. 8, 2005, 119 
Stat. 1056, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years ending after the date of the enactment of 
this Act [Aug. 8, 2005].’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title III, § 301(d), Oct. 22, 2004, 118 Stat. 
1463, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[enacting section 6426 of this title and amending this 
section and sections 4041, 4081, 4083, 4101, 6427, and 9503 
of this title] shall apply to fuel sold or used after De-
cember 31, 2004. 

‘‘(2) REGISTRATION REQUIREMENT.—The amendment 
made by subsection (b) [amending section 4101 of this 
title] shall take effect on April 1, 2005. 

‘‘(3) EXTENSION OF ALCOHOL FUELS CREDIT.—The 
amendments made by paragraphs (3), (4), and (14) of 
subsection (c) [amending this section] shall take effect 
on the date of the enactment of this Act [Oct. 22, 2004]. 

‘‘(4) REPEAL OF GENERAL FUND RETENTION OF CERTAIN 
ALCOHOL FUELS TAXES.—The amendments made by sub-
section (c)(12) [amending section 9503 of this title] shall 
apply to fuel sold or used after September 30, 2004.’’ 

Pub. L. 108–357, title III, § 313(b), Oct. 22, 2004, 118 Stat. 
1468, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply to taxable 
years ending after the date of the enactment of this 
Act [Oct. 22, 2004].’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–178, title IX, § 9003(b)(3), June 9, 1998, 112 
Stat. 503, provided that: ‘‘The amendments made by 
this subsection [amending this section and sections 
4041, 4081, and 4091 of this title] shall take effect on Jan-
uary 1, 2001.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 effective as if included 
in the provision of the Revenue Reconciliation Act of 
1993, Pub. L. 103–66, §§ 13001–13444, to which such amend-
ment relates, see section 1703(o) of Pub. L. 104–188, set 
out as a note under section 39 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 11502(h) of Pub. L. 101–508 provided that: 
‘‘(1) Except as provided in paragraph (2), the amend-

ments made by this section [amending this section] 
shall apply to alcohol produced, and sold or used, in 
taxable years beginning after December 31, 1990. 

‘‘(2) The amendments made by subsection (g) [amend-
ing provisions not classified to the Code] shall apply to 
articles entered or withdrawn from warehouse on or 
after January 1, 1991.’’ 
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EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10502(e) of Pub. L. 100–203 provided that: ‘‘The 
amendments made by this section [enacting sections 
4091 to 4093 of this title, amending this section and sec-
tions 4041, 4081, 4101, 4221, 6206, 6416, 6421, 6427, 6652, 9502, 
9503, and 9508 of this title, and enacting provisions set 
out as notes under sections 4091 and 9502 of this title] 
shall apply to sales after March 31, 1988.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(k) of Pub. L. 98–369 appli-
cable to taxable years beginning after Dec. 31, 1983, and 
to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Section 912(g) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 4041, 4081, and 6427 of this title] shall 
take effect on January 1, 1985.’’ 

Amendment by section 913(b) of Pub. L. 98–369 effec-
tive Aug. 1, 1984, see section 913(c) of Pub. L. 98–369, set 
out as a note under section 4041 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendments by section 511(b)(2), (d)(3) of Pub. L. 
97–424 effective Apr. 1, 1983, see section 511(h) of Pub. L. 
97–424, set out as a note under section 4041 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable to unused 
credit years ending after Sept. 30, 1980, see section 
209(c)(2)(C) of Pub. L. 97–34, set out as an Effective Date 
note under section 168 of this title. 

EFFECTIVE DATE 

Section 232(h)(1), (4) of Pub. L. 96–223, as amended by 
Pub. L. 97–448, title II, § 202(e), Jan. 12, 1983, 96 Stat. 
2396, provided that: 

‘‘(1) The amendments made by subsections (b) and (c) 
[enacting sections 44E [now 40] and 86 of this title and 
amending sections 55, 381, 383, 4081, and 6096 of this 
title] shall apply to sales or uses after September 30, 
1980, in taxable years ending after such date. 

‘‘(4) Notwithstanding paragraph (1), the provisions of 
section 44E(d)(4)(B) [now 40(d)(4)(B)] of such Code, as 
added by this section, shall take effect on April 2, 
1980.’’ 

§ 40A. Biodiesel and renewable diesel used as 
fuel 

(a) General rule 

For purposes of section 38, the biodiesel fuels 
credit determined under this section for the tax-
able year is an amount equal to the sum of— 

(1) the biodiesel mixture credit, plus 
(2) the biodiesel credit, plus 
(3) in the case of an eligible small agri-bio-

diesel producer, the small agri-biodiesel pro-
ducer credit. 

(b) Definition of biodiesel mixture credit, biodie-
sel credit, and small agri-biodiesel producer 
credit 

For purposes of this section— 

(1) Biodiesel mixture credit 

(A) In general 

The biodiesel mixture credit of any tax-
payer for any taxable year is $1.00 for each 

gallon of biodiesel used by the taxpayer in 
the production of a qualified biodiesel mix-
ture. 

(B) Qualified biodiesel mixture 

The term ‘‘qualified biodiesel mixture’’ 
means a mixture of biodiesel and diesel fuel 
(as defined in section 4083(a)(3)), determined 
without regard to any use of kerosene, 
which— 

(i) is sold by the taxpayer producing such 
mixture to any person for use as a fuel, or 

(ii) is used as a fuel by the taxpayer pro-
ducing such mixture. 

(C) Sale or use must be in trade or business, 
etc. 

Biodiesel used in the production of a quali-
fied biodiesel mixture shall be taken into ac-
count— 

(i) only if the sale or use described in 
subparagraph (B) is in a trade or business 
of the taxpayer, and 

(ii) for the taxable year in which such 
sale or use occurs. 

(D) Casual off-farm production not eligible 

No credit shall be allowed under this sec-
tion with respect to any casual off-farm pro-
duction of a qualified biodiesel mixture. 

(2) Biodiesel credit 

(A) In general 

The biodiesel credit of any taxpayer for 
any taxable year is $1.00 for each gallon of 
biodiesel which is not in a mixture with die-
sel fuel and which during the taxable year— 

(i) is used by the taxpayer as a fuel in a 
trade or business, or 

(ii) is sold by the taxpayer at retail to a 
person and placed in the fuel tank of such 
person’s vehicle. 

(B) User credit not to apply to biodiesel sold 
at retail 

No credit shall be allowed under subpara-
graph (A)(i) with respect to any biodiesel 
which was sold in a retail sale described in 
subparagraph (A)(ii). 

(3) Certification for biodiesel 

No credit shall be allowed under paragraph 
(1) or (2) of subsection (a) unless the taxpayer 
obtains a certification (in such form and man-
ner as prescribed by the Secretary) from the 
producer or importer of the biodiesel which 
identifies the product produced and the per-
centage of biodiesel and agri-biodiesel in the 
product. 

(4) Small agri-biodiesel producer credit 

(A) In general 

The small agri-biodiesel producer credit of 
any eligible small agri-biodiesel producer for 
any taxable year is 10 cents for each gallon 
of qualified agri-biodiesel production of such 
producer. 

(B) Qualified agri-biodiesel production 

For purposes of this paragraph, the term 
‘‘qualified agri-biodiesel production’’ means 
any agri-biodiesel which is produced by an 
eligible small agri-biodiesel producer, and 
which during the taxable year— 
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(i) is sold by such producer to another 
person— 

(I) for use by such other person in the 
production of a qualified biodiesel mix-
ture in such other person’s trade or busi-
ness (other than casual off-farm produc-
tion), 

(II) for use by such other person as a 
fuel in a trade or business, or 

(III) who sells such agri-biodiesel at re-
tail to another person and places such 
agri-biodiesel in the fuel tank of such 
other person, or 

(ii) is used or sold by such producer for 
any purpose described in clause (i). 

(C) Limitation 

The qualified agri-biodiesel production of 
any producer for any taxable year shall not 
exceed 15,000,000 gallons. 

(c) Coordination with credit against excise tax 

The amount of the credit determined under 
this section with respect to any biodiesel shall 
be properly reduced to take into account any 
benefit provided with respect to such biodiesel 
solely by reason of the application of section 
6426 or 6427(e). 

(d) Definitions and special rules 

For purposes of this section— 

(1) Biodiesel 

The term ‘‘biodiesel’’ means the monoalkyl 
esters of long chain fatty acids derived from 
plant or animal matter which meet— 

(A) the registration requirements for fuels 
and fuel additives established by the Envi-
ronmental Protection Agency under section 
211 of the Clean Air Act (42 U.S.C. 7545), and 

(B) the requirements of the American So-
ciety of Testing and Materials D6751. 

Such term shall not include any liquid with 
respect to which a credit may be determined 
under section 40. 

(2) Agri-biodiesel 

The term ‘‘agri-biodiesel’’ means biodiesel 
derived solely from virgin oils, including 
esters derived from virgin vegetable oils from 
corn, soybeans, sunflower seeds, cottonseeds, 
canola, crambe, rapeseeds, safflowers, 
flaxseeds, rice bran, mustard seeds, and 
camelina, and from animal fats. 

(3) Mixture or biodiesel not used as a fuel, etc. 

(A) Mixtures 

If— 
(i) any credit was determined under this 

section with respect to biodiesel used in 
the production of any qualified biodiesel 
mixture, and 

(ii) any person— 
(I) separates the biodiesel from the 

mixture, or 
(II) without separation, uses the mix-

ture other than as a fuel, 

then there is hereby imposed on such person 
a tax equal to the product of the rate appli-
cable under subsection (b)(1)(A) and the 
number of gallons of such biodiesel in such 
mixture. 

(B) Biodiesel 

If— 
(i) any credit was determined under this 

section with respect to the retail sale of 
any biodiesel, and 

(ii) any person mixes such biodiesel or 
uses such biodiesel other than as a fuel, 

then there is hereby imposed on such person 
a tax equal to the product of the rate appli-
cable under subsection (b)(2)(A) and the 
number of gallons of such biodiesel. 

(C) Producer credit 

If— 
(i) any credit was determined under sub-

section (a)(3), and 
(ii) any person does not use such fuel for 

a purpose described in subsection (b)(4)(B), 

then there is hereby imposed on such person 
a tax equal to 10 cents a gallon for each gal-
lon of such agri-biodiesel. 

(D) Applicable laws 

All provisions of law, including penalties, 
shall, insofar as applicable and not incon-
sistent with this section, apply in respect of 
any tax imposed under subparagraph (A) or 
(B) as if such tax were imposed by section 
4081 and not by this chapter. 

(4) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of subsection 
(d) of section 52 shall apply. 

(5) Limitation to biodiesel with connection to 
the United States 

No credit shall be determined under this sec-
tion with respect to any biodiesel which is 
produced outside the United States for use as 
a fuel outside the United States. For purposes 
of this paragraph, the term ‘‘United States’’ 
includes any possession of the United States. 

(e) Definitions and special rules for small agri- 
biodiesel producer credit 

For purposes of this section— 

(1) Eligible small agri-biodiesel producer 

The term ‘‘eligible small agri-biodiesel pro-
ducer’’ means a person who, at all times dur-
ing the taxable year, has a productive capac-
ity for agri-biodiesel not in excess of 60,000,000 
gallons. 

(2) Aggregation rule 

For purposes of the 15,000,000 gallon limita-
tion under subsection (b)(4)(C) and the 
60,000,000 gallon limitation under paragraph 
(1), all members of the same controlled group 
of corporations (within the meaning of section 
267(f)) and all persons under common control 
(within the meaning of section 52(b) but deter-
mined by treating an interest of more than 50 
percent as a controlling interest) shall be 
treated as 1 person. 

(3) Partnership, S corporation, and other pass- 
thru entities 

In the case of a partnership, trust, S cor-
poration, or other pass-thru entity, the limita-
tions contained in subsection (b)(4)(C) and 
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paragraph (1) shall be applied at the entity 
level and at the partner or similar level. 

(4) Allocation 

For purposes of this subsection, in the case 
of a facility in which more than 1 person has 
an interest, productive capacity shall be allo-
cated among such persons in such manner as 
the Secretary may prescribe. 

(5) Regulations 

The Secretary may prescribe such regula-
tions as may be necessary— 

(A) to prevent the credit provided for in 
subsection (a)(3) from directly or indirectly 
benefiting any person with a direct or indi-
rect productive capacity of more than 
60,000,000 gallons of agri-biodiesel during the 
taxable year, or 

(B) to prevent any person from directly or 
indirectly benefiting with respect to more 
than 15,000,000 gallons during the taxable 
year. 

(6) Allocation of small agri-biodiesel credit to 
patrons of cooperative 

(A) Election to allocate 

(i) In general 

In the case of a cooperative organization 
described in section 1381(a), any portion of 
the credit determined under subsection 
(a)(3) for the taxable year may, at the elec-
tion of the organization, be apportioned 
pro rata among patrons of the organiza-
tion on the basis of the quantity or value 
of business done with or for such patrons 
for the taxable year. 

(ii) Form and effect of election 

An election under clause (i) for any tax-
able year shall be made on a timely filed 
return for such year. Such election, once 
made, shall be irrevocable for such taxable 
year. Such election shall not take effect 
unless the organization designates the ap-
portionment as such in a written notice 
mailed to its patrons during the payment 
period described in section 1382(d). 

(B) Treatment of organizations and patrons 

(i) Organizations 

The amount of the credit not appor-
tioned to patrons pursuant to subpara-
graph (A) shall be included in the amount 
determined under subsection (a)(3) for the 
taxable year of the organization. 

(ii) Patrons 

The amount of the credit apportioned to 
patrons pursuant to subparagraph (A) shall 
be included in the amount determined 
under such subsection for the first taxable 
year of each patron ending on or after the 
last day of the payment period (as defined 
in section 1382(d)) for the taxable year of 
the organization or, if earlier, for the tax-
able year of each patron ending on or after 
the date on which the patron receives no-
tice from the cooperative of the apportion-
ment. 

(iii) Special rules for decrease in credits 
for taxable year 

If the amount of the credit of the organi-
zation determined under such subsection 

for a taxable year is less than the amount 
of such credit shown on the return of the 
organization for such year, an amount 
equal to the excess of— 

(I) such reduction, over 
(II) the amount not apportioned to 

such patrons under subparagraph (A) for 
the taxable year, 

shall be treated as an increase in tax im-
posed by this chapter on the organization. 
Such increase shall not be treated as tax 
imposed by this chapter for purposes of de-
termining the amount of any credit under 
this chapter or for purposes of section 55. 

(f) Renewable diesel 

For purposes of this title— 

(1) Treatment in the same manner as biodiesel 

Except as provided in paragraph (2), renew-
able diesel shall be treated in the same man-
ner as biodiesel. 

(2) Exception 

Subsection (b)(4) shall not apply with re-
spect to renewable diesel. 

(3) Renewable diesel defined 

The term ‘‘renewable diesel’’ means liquid 
fuel derived from biomass which meets— 

(A) the registration requirements for fuels 
and fuel additives established by the Envi-
ronmental Protection Agency under section 
211 of the Clean Air Act (42 U.S.C. 7545), and 

(B) the requirements of the American So-
ciety of Testing and Materials D975 or D396, 
or other equivalent standard approved by 
the Secretary. 

Such term shall not include any liquid with 
respect to which a credit may be determined 
under section 40. Such term does not include 
any fuel derived from coprocessing biomass 
with a feedstock which is not biomass. For 
purposes of this paragraph, the term ‘‘bio-
mass’’ has the meaning given such term by 
section 45K(c)(3). 

(4) Certain aviation fuel 

(A) In general 

Except as provided in the last 3 sentences 
of paragraph (3), the term ‘‘renewable die-
sel’’ shall include fuel derived from biomass 
which meets the requirements of a Depart-
ment of Defense specification for military 
jet fuel or an American Society of Testing 
and Materials specification for aviation tur-
bine fuel. 

(B) Application of mixture credits 

In the case of fuel which is treated as re-
newable diesel solely by reason of subpara-
graph (A), subsection (b)(1) and section 
6426(c) shall be applied with respect to such 
fuel by treating kerosene as though it were 
diesel fuel. 

(g) Termination 

This section shall not apply to any sale or use 
after December 31, 2009. 

(Added Pub. L. 108–357, title III, § 302(a), Oct. 22, 
2004, 118 Stat. 1463; amended Pub. L. 109–58, title 
XIII, §§ 1344(a), 1345(a)–(d), 1346(a), (b)(1), Aug. 8, 
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2005, 119 Stat. 1052–1055; Pub. L. 109–135, title IV, 
§ 412(h), Dec. 21, 2005, 119 Stat. 2637; Pub. L. 
110–234, title XV, § 15321(f), May 22, 2008, 122 Stat. 
1514; Pub. L. 110–246, § 4(a), title XV, § 15321(f), 
June 18, 2008, 122 Stat. 1664, 2276; Pub. L. 110–343, 
div. B, title II, §§ 202(a), (b)(1), (b)(3)–(f), 203(b), 
Oct. 3, 2008, 122 Stat. 3832, 3833.) 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

AMENDMENTS 

2008—Subsec. (b)(1)(A), (2)(A). Pub. L. 110–343, 
§ 202(b)(1), substituted ‘‘$1.00’’ for ‘‘50 cents’’. 

Subsec. (b)(3) to (5). Pub. L. 110–343, § 202(b)(3)(A), re-
designated pars. (4) and (5) as (3) and (4), respectively, 
and struck out heading and text of former par. (3). Text 
read as follows: ‘‘In the case of any biodiesel which is 
agri-biodiesel, paragraphs (1)(A) and (2)(A) shall be ap-
plied by substituting ‘$1.00’ for ‘50 cents’.’’ 

Subsec. (d)(1). Pub. L. 110–246, § 15321(f)(1), inserted 
concluding provisions. 

Subsec. (d)(2). Pub. L. 110–343, § 202(f), substituted 
‘‘mustard seeds, and camelina’’ for ‘‘and mustard 
seeds’’. 

Subsec. (d)(3)(C)(ii). Pub. L. 110–343, § 202(b)(3)(D), sub-
stituted ‘‘subsection (b)(4)(B)’’ for ‘‘subsection 
(b)(5)(B)’’. 

Subsec. (d)(5). Pub. L. 110–343, § 203(b), added par. (5). 
Subsec. (e)(2), (3). Pub. L. 110–343, § 202(b)(3)(C), sub-

stituted ‘‘subsection (b)(4)(C)’’ for ‘‘subsection 
(b)(5)(C)’’. 

Subsec. (f)(2). Pub. L. 110–343, § 202(b)(3)(B), amended 
heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: 

‘‘(A) RATE OF CREDIT.—Subsections (b)(1)(A) and 
(b)(2)(A) shall be applied with respect to renewable die-
sel by substituting ‘$1.00’ for ‘50 cents’. 

‘‘(B) NONAPPLICATION OF CERTAIN CREDITS.—Sub-
sections (b)(3) and (b)(5) shall not apply with respect to 
renewable diesel.’’ 

Subsec. (f)(3). Pub. L. 110–343, § 202(d), in introductory 
provisions, struck out ‘‘(as defined in section 
45K(c)(3))’’ after ‘‘derived from biomass’’ and, in con-
cluding provisions, inserted at end ‘‘Such term does not 
include any fuel derived from coprocessing biomass 
with a feedstock which is not biomass. For purposes of 
this paragraph, the term ‘biomass’ has the meaning 
given such term by section 45K(c)(3).’’ 

Pub. L. 110–343, § 202(c)(1), (2), in introductory provi-
sions, substituted ‘‘liquid fuel’’ for ‘‘diesel fuel’’ and 
struck out ‘‘using a thermal depolymerization process’’ 
before ‘‘which meets—’’. 

Pub. L. 110–246, § 15321(f)(2), inserted concluding provi-
sions. 

Subsec. (f)(3)(B). Pub. L. 110–343, § 202(c)(3), inserted 
‘‘, or other equivalent standard approved by the Sec-
retary’’ before period at end. 

Subsec. (f)(4). Pub. L. 110–343, § 202(e), added par. (4). 
Subsec. (g). Pub. L. 110–343, § 202(a), substituted ‘‘De-

cember 31, 2009’’ for ‘‘December 31, 2008’’. 
2005—Pub. L. 109–58, § 1346(b)(1), inserted ‘‘and renew-

able diesel’’ after ‘‘Biodiesel’’ in section catchline. 
Subsec. (a). Pub. L. 109–58, § 1345(a), reenacted heading 

without change and amended text of subsec. (a) gener-
ally. Prior to amendment, text read as follows: ‘‘For 
purposes of section 38, the biodiesel fuels credit deter-
mined under this section for the taxable year is an 
amount equal to the sum of— 

‘‘(1) the biodiesel mixture credit, plus 
‘‘(2) the biodiesel credit.’’ 

Subsec. (b). Pub. L. 109–58, § 1345(d)(2), substituted 
‘‘, biodiesel credit, and small agri-biodiesel producer 
credit’’ for ‘‘and biodiesel credit’’ in heading. 

Subsec. (b)(4). Pub. L. 109–58, § 1345(d)(1), substituted 
‘‘paragraph (1) or (2) of subsection (a)’’ for ‘‘this sec-
tion’’. 

Subsec. (b)(5). Pub. L. 109–58, § 1345(b), added par. (5). 
Subsec. (b)(5)(B). Pub. L. 109–135 struck out ‘‘(deter-

mined without regard to the last sentence of subsection 
(d)(2))’’ after ‘‘any agri-biodiesel’’ in introductory pro-
visions. 

Subsec. (d)(3)(C),(D). Pub. L. 109–58, § 1345(d)(3), added 
subpar. (C) and redesignated former subpar. (C) as (D). 
The words following ‘‘subsection (b)(5)(B),’’ in subpar. 
(C) are shown as a flush provision notwithstanding di-
rectory language showing them as part of cl. (ii), to re-
flect the probable intent of Congress. 

Subsec. (e). Pub. L. 109–58, § 1345(c), added subsec. (e). 
The words following ‘‘subparagraph (A) for the taxable 
year,’’ in subsec. (e)(6)(B)(iii) are shown as a flush pro-
vision notwithstanding directory language showing 
them as part of subcl. (II), to reflect the probable in-
tent of Congress. Former subsec. (e) redesignated (f). 

Pub. L. 109–58, § 1344(a), substituted ‘‘2008’’ for ‘‘2006’’. 
Subsec. (f). Pub. L. 109–58, § 1346(a), added subsec. (f). 

Former subsec. (f) redesignated (g). 
Pub. L. 109–58, § 1345(c), redesignated subsec. (e) as (f). 
Subsec. (g). Pub. L. 109–58, § 1346(a), redesignated sub-

sec. (f) as (g). 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title II, § 202(g), Oct. 3, 2008, 122 
Stat. 3833, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and sections 6426 and 6427 of this 
title] shall apply to fuel produced, and sold or used, 
after December 31, 2008. 

‘‘(2) COPRODUCTION OF RENEWABLE DIESEL WITH PETRO-
LEUM FEEDSTOCK.—The amendment made by subsection 
(d) [amending this section] shall apply to fuel produced, 
and sold or used, after the date of the enactment of this 
Act [Oct. 3, 2008].’’ 

Amendment by section 203(b) of Pub. L. 110–343 appli-
cable to claims for credit or payment made on or after 
May 15, 2008, see section 203(d) of Pub. L. 110–343, set 
out as a note under section 40 of this title. 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Amendment by section 15321(f) of Pub. L. 110–246 ap-
plicable to fuel produced after Dec. 31, 2008, see section 
15321(g) of Pub. L. 110–246, set out as a note under sec-
tion 40 of this title. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–58, title XIII, § 1344(b), Aug. 8, 2005, 119 
Stat. 1052, provided that: ‘‘The amendments made by 
this section [amending this section and sections 6426 
and 6427 of this title] shall take effect on the date of 
the enactment of this Act [Aug. 8, 2005].’’ 

Pub. L. 109–58, title XIII, § 1345(e), Aug. 8, 2005, 119 
Stat. 1055, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years ending after the date of the enactment of 
this Act [Aug. 8, 2005].’’ 

Pub. L. 109–58, title XIII, § 1346(c), Aug. 8, 2005, 119 
Stat. 1056, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall apply with 
respect to fuel sold or used after December 31, 2005.’’ 

EFFECTIVE DATE 

Section applicable to fuel produced, and sold or used, 
after Dec. 31, 2004, in taxable years ending after such 
date, see section 302(d) of Pub. L. 108–357, set out as an 
Effective Date of 2004 Amendment note under section 38 
of this title. 

§ 41. Credit for increasing research activities 

(a) General rule 

For purposes of section 38, the research credit 
determined under this section for the taxable 
year shall be an amount equal to the sum of— 
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(1) 20 percent of the excess (if any) of— 
(A) the qualified research expenses for the 

taxable year, over 
(B) the base amount, 

(2) 20 percent of the basic research payments 
determined under subsection (e)(1)(A), and 

(3) 20 percent of the amounts paid or in-
curred by the taxpayer in carrying on any 
trade or business of the taxpayer during the 
taxable year (including as contributions) to an 
energy research consortium for energy re-
search. 

(b) Qualified research expenses 

For purposes of this section— 

(1) Qualified research expenses 

The term ‘‘qualified research expenses’’ 
means the sum of the following amounts 
which are paid or incurred by the taxpayer 
during the taxable year in carrying on any 
trade or business of the taxpayer— 

(A) in-house research expenses, and 
(B) contract research expenses. 

(2) In-house research expenses 

(A) In general 

The term ‘‘in-house research expenses’’ 
means— 

(i) any wages paid or incurred to an em-
ployee for qualified services performed by 
such employee, 

(ii) any amount paid or incurred for sup-
plies used in the conduct of qualified re-
search, and 

(iii) under regulations prescribed by the 
Secretary, any amount paid or incurred to 
another person for the right to use com-
puters in the conduct of qualified research. 

Clause (iii) shall not apply to any amount to 
the extent that the taxpayer (or any person 
with whom the taxpayer must aggregate ex-
penditures under subsection (f)(1)) receives 
or accrues any amount from any other per-
son for the right to use substantially iden-
tical personal property. 

(B) Qualified services 

The term ‘‘qualified services’’ means serv-
ices consisting of— 

(i) engaging in qualified research, or 
(ii) engaging in the direct supervision or 

direct support of research activities which 
constitute qualified research. 

If substantially all of the services performed 
by an individual for the taxpayer during the 
taxable year consists of services meeting the 
requirements of clause (i) or (ii), the term 
‘‘qualified services’’ means all of the services 
performed by such individual for the tax-
payer during the taxable year. 

(C) Supplies 

The term ‘‘supplies’’ means any tangible 
property other than— 

(i) land or improvements to land, and 
(ii) property of a character subject to the 

allowance for depreciation. 

(D) Wages 

(i) In general 

The term ‘‘wages’’ has the meaning 
given such term by section 3401(a). 

(ii) Self-employed individuals and owner- 
employees 

In the case of an employee (within the 
meaning of section 401(c)(1)), the term 
‘‘wages’’ includes the earned income (as 
defined in section 401(c)(2)) of such em-
ployee. 

(iii) Exclusion for wages to which work op-
portunity credit applies 

The term ‘‘wages’’ shall not include any 
amount taken into account in determining 
the work opportunity credit under section 
51(a). 

(3) Contract research expenses 

(A) In general 

The term ‘‘contract research expenses’’ 
means 65 percent of any amount paid or in-
curred by the taxpayer to any person (other 
than an employee of the taxpayer) for quali-
fied research. 

(B) Prepaid amounts 

If any contract research expenses paid or 
incurred during any taxable year are attrib-
utable to qualified research to be conducted 
after the close of such taxable year, such 
amount shall be treated as paid or incurred 
during the period during which the qualified 
research is conducted. 

(C) Amounts paid to certain research consor-
tia 

(i) In general 

Subparagraph (A) shall be applied by 
substituting ‘‘75 percent’’ for ‘‘65 percent’’ 
with respect to amounts paid or incurred 
by the taxpayer to a qualified research 
consortium for qualified research on behalf 
of the taxpayer and 1 or more unrelated 
taxpayers. For purposes of the preceding 
sentence, all persons treated as a single 
employer under subsection (a) or (b) of sec-
tion 52 shall be treated as related tax-
payers. 

(ii) Qualified research consortium 

The term ‘‘qualified research consor-
tium’’ means any organization which— 

(I) is described in section 501(c)(3) or 
501(c)(6) and is exempt from tax under 
section 501(a), 

(II) is organized and operated pri-
marily to conduct scientific research, 
and 

(III) is not a private foundation. 

(D) Amounts paid to eligible small busi-
nesses, universities, and Federal labora-
tories 

(i) In general 

In the case of amounts paid by the tax-
payer to— 

(I) an eligible small business, 
(II) an institution of higher education 

(as defined in section 3304(f)), or 
(III) an organization which is a Federal 

laboratory, 

for qualified research which is energy re-
search, subparagraph (A) shall be applied 
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by substituting ‘‘100 percent’’ for ‘‘65 per-
cent’’. 

(ii) Eligible small business 

For purposes of this subparagraph, the 
term ‘‘eligible small business’’ means a 
small business with respect to which the 
taxpayer does not own (within the mean-
ing of section 318) 50 percent or more of— 

(I) in the case of a corporation, the 
outstanding stock of the corporation (ei-
ther by vote or value), and 

(II) in the case of a small business 
which is not a corporation, the capital 
and profits interests of the small busi-
ness. 

(iii) Small business 

For purposes of this subparagraph— 

(I) In general 

The term ‘‘small business’’ means, 
with respect to any calendar year, any 
person if the annual average number of 
employees employed by such person dur-
ing either of the 2 preceding calendar 
years was 500 or fewer. For purposes of 
the preceding sentence, a preceding cal-
endar year may be taken into account 
only if the person was in existence 
throughout the year. 

(II) Startups, controlled groups, and 
predecessors 

Rules similar to the rules of subpara-
graphs (B) and (D) of section 220(c)(4) 
shall apply for purposes of this clause. 

(iv) Federal laboratory 

For purposes of this subparagraph, the 
term ‘‘Federal laboratory’’ has the mean-
ing given such term by section 4(6) of the 
Stevenson-Wydler Technology Innovation 
Act of 1980 (15 U.S.C. 3703(6)), as in effect 
on the date of the enactment of the Energy 
Tax Incentives Act of 2005. 

(4) Trade or business requirement disregarded 
for in-house research expenses of certain 
startup ventures 

In the case of in-house research expenses, a 
taxpayer shall be treated as meeting the trade 
or business requirement of paragraph (1) if, at 
the time such in-house research expenses are 
paid or incurred, the principal purpose of the 
taxpayer in making such expenditures is to 
use the results of the research in the active 
conduct of a future trade or business— 

(A) of the taxpayer, or 
(B) of 1 or more other persons who with 

the taxpayer are treated as a single taxpayer 
under subsection (f)(1). 

(c) Base amount 

(1) In general 

The term ‘‘base amount’’ means the product 
of— 

(A) the fixed-base percentage, and 
(B) the average annual gross receipts of 

the taxpayer for the 4 taxable years preced-
ing the taxable year for which the credit is 
being determined (hereinafter in this sub-
section referred to as the ‘‘credit year’’). 

(2) Minimum base amount 

In no event shall the base amount be less 
than 50 percent of the qualified research ex-
penses for the credit year. 

(3) Fixed-base percentage 

(A) In general 

Except as otherwise provided in this para-
graph, the fixed-base percentage is the per-
centage which the aggregate qualified re-
search expenses of the taxpayer for taxable 
years beginning after December 31, 1983, and 
before January 1, 1989, is of the aggregate 
gross receipts of the taxpayer for such tax-
able years. 

(B) Start-up companies 

(i) Taxpayers to which subparagraph ap-
plies 

The fixed-base percentage shall be deter-
mined under this subparagraph if— 

(I) the first taxable year in which a 
taxpayer had both gross receipts and 
qualified research expenses begins after 
December 31, 1983, or 

(II) there are fewer than 3 taxable 
years beginning after December 31, 1983, 
and before January 1, 1989, in which the 
taxpayer had both gross receipts and 
qualified research expenses. 

(ii) Fixed-base percentage 

In a case to which this subparagraph ap-
plies, the fixed-base percentage is— 

(I) 3 percent for each of the taxpayer’s 
1st 5 taxable years beginning after De-
cember 31, 1993, for which the taxpayer 
has qualified research expenses, 

(II) in the case of the taxpayer’s 6th 
such taxable year, 1⁄6 of the percentage 
which the aggregate qualified research 
expenses of the taxpayer for the 4th and 
5th such taxable years is of the aggre-
gate gross receipts of the taxpayer for 
such years, 

(III) in the case of the taxpayer’s 7th 
such taxable year, 1⁄3 of the percentage 
which the aggregate qualified research 
expenses of the taxpayer for the 5th and 
6th such taxable years is of the aggre-
gate gross receipts of the taxpayer for 
such years, 

(IV) in the case of the taxpayer’s 8th 
such taxable year, 1⁄2 of the percentage 
which the aggregate qualified research 
expenses of the taxpayer for the 5th, 6th, 
and 7th such taxable years is of the ag-
gregate gross receipts of the taxpayer for 
such years, 

(V) in the case of the taxpayer’s 9th 
such taxable year, 2⁄3 of the percentage 
which the aggregate qualified research 
expenses of the taxpayer for the 5th, 6th, 
7th, and 8th such taxable years is of the 
aggregate gross receipts of the taxpayer 
for such years, 

(VI) in the case of the taxpayer’s 10th 
such taxable year, 5⁄6 of the percentage 
which the aggregate qualified research 
expenses of the taxpayer for the 5th, 6th, 
7th, 8th, and 9th such taxable years is of 
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the aggregate gross receipts of the tax-
payer for such years, and 

(VII) for taxable years thereafter, the 
percentage which the aggregate qualified 
research expenses for any 5 taxable years 
selected by the taxpayer from among the 
5th through the 10th such taxable years 
is of the aggregate gross receipts of the 
taxpayer for such selected years. 

(iii) Treatment of de minimis amounts of 
gross receipts and qualified research 
expenses 

The Secretary may prescribe regulations 
providing that de minimis amounts of 
gross receipts and qualified research ex-
penses shall be disregarded under clauses 
(i) and (ii). 

(C) Maximum fixed-base percentage 

In no event shall the fixed-base percentage 
exceed 16 percent. 

(D) Rounding 

The percentages determined under sub-
paragraphs (A) and (B)(ii) shall be rounded 
to the nearest 1/100th of 1 percent. 

(4) Election of alternative incremental credit 

(A) In general 

At the election of the taxpayer, the credit 
determined under subsection (a)(1) shall be 
equal to the sum of— 

(i) 3 percent of so much of the qualified 
research expenses for the taxable year as 
exceeds 1 percent of the average described 
in subsection (c)(1)(B) but does not exceed 
1.5 percent of such average, 

(ii) 4 percent of so much of such expenses 
as exceeds 1.5 percent of such average but 
does not exceed 2 percent of such average, 
and 

(iii) 5 percent of so much of such ex-
penses as exceeds 2 percent of such aver-
age. 

(B) Election 

An election under this paragraph shall 
apply to the taxable year for which made 
and all succeeding taxable years unless re-
voked with the consent of the Secretary. 

(5) Election of alternative simplified credit 

(A) In general 

At the election of the taxpayer, the credit 
determined under subsection (a)(1) shall be 
equal to 14 percent (12 percent in the case of 
taxable years ending before January 1, 2009) 
of so much of the qualified research expenses 
for the taxable year as exceeds 50 percent of 
the average qualified research expenses for 
the 3 taxable years preceding the taxable 
year for which the credit is being deter-
mined. 

(B) Special rule in case of no qualified re-
search expenses in any of 3 preceding 
taxable years 

(i) Taxpayers to which subparagraph ap-
plies 

The credit under this paragraph shall be 
determined under this subparagraph if the 

taxpayer has no qualified research ex-
penses in any one of the 3 taxable years 
preceding the taxable year for which the 
credit is being determined. 

(ii) Credit rate 

The credit determined under this sub-
paragraph shall be equal to 6 percent of 
the qualified research expenses for the tax-
able year. 

(C) Election 

An election under this paragraph shall 
apply to the taxable year for which made 
and all succeeding taxable years unless re-
voked with the consent of the Secretary. An 
election under this paragraph may not be 
made for any taxable year to which an elec-
tion under paragraph (4) applies. 

(6) Consistent treatment of expenses required 

(A) In general 

Notwithstanding whether the period for 
filing a claim for credit or refund has ex-
pired for any taxable year taken into ac-
count in determining the fixed-base percent-
age, the qualified research expenses taken 
into account in computing such percentage 
shall be determined on a basis consistent 
with the determination of qualified research 
expenses for the credit year. 

(B) Prevention of distortions 

The Secretary may prescribe regulations 
to prevent distortions in calculating a tax-
payer’s qualified research expenses or gross 
receipts caused by a change in accounting 
methods used by such taxpayer between the 
current year and a year taken into account 
in computing such taxpayer’s fixed-base per-
centage. 

(7) Gross receipts 

For purposes of this subsection, gross re-
ceipts for any taxable year shall be reduced by 
returns and allowances made during the tax-
able year. In the case of a foreign corporation, 
there shall be taken into account only gross 
receipts which are effectively connected with 
the conduct of a trade or business within the 
United States, the Commonwealth of Puerto 
Rico, or any possession of the United States. 

(d) Qualified research defined 

For purposes of this section— 

(1) In general 

The term ‘‘qualified research’’ means re-
search— 

(A) with respect to which expenditures 
may be treated as expenses under section 
174, 

(B) which is undertaken for the purpose of 
discovering information— 

(i) which is technological in nature, and 
(ii) the application of which is intended 

to be useful in the development of a new or 
improved business component of the tax-
payer, and 

(C) substantially all of the activities of 
which constitute elements of a process of ex-
perimentation for a purpose described in 
paragraph (3). 
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Such term does not include any activity de-
scribed in paragraph (4). 

(2) Tests to be applied separately to each busi-
ness component 

For purposes of this subsection— 

(A) In general 

Paragraph (1) shall be applied separately 
with respect to each business component of 
the taxpayer. 

(B) Business component defined 

The term ‘‘business component’’ means 
any product, process, computer software, 
technique, formula, or invention which is to 
be— 

(i) held for sale, lease, or license, or 
(ii) used by the taxpayer in a trade or 

business of the taxpayer. 

(C) Special rule for production processes 

Any plant process, machinery, or tech-
nique for commercial production of a busi-
ness component shall be treated as a sepa-
rate business component (and not as part of 
the business component being produced). 

(3) Purposes for which research may qualify 
for credit 

For purposes of paragraph (1)(C)— 

(A) In general 

Research shall be treated as conducted for 
a purpose described in this paragraph if it 
relates to— 

(i) a new or improved function, 
(ii) performance, or 
(iii) reliability or quality. 

(B) Certain purposes not qualified 

Research shall in no event be treated as 
conducted for a purpose described in this 
paragraph if it relates to style, taste, cos-
metic, or seasonal design factors. 

(4) Activities for which credit not allowed 

The term ‘‘qualified research’’ shall not in-
clude any of the following: 

(A) Research after commercial production 

Any research conducted after the begin-
ning of commercial production of the busi-
ness component. 

(B) Adaptation of existing business compo-
nents 

Any research related to the adaptation of 
an existing business component to a particu-
lar customer’s requirement or need. 

(C) Duplication of existing business compo-
nent 

Any research related to the reproduction 
of an existing business component (in whole 
or in part) from a physical examination of 
the business component itself or from plans, 
blueprints, detailed specifications, or pub-
licly available information with respect to 
such business component. 

(D) Surveys, studies, etc. 

Any— 
(i) efficiency survey, 
(ii) activity relating to management 

function or technique, 

(iii) market research, testing, or devel-
opment (including advertising or pro-
motions), 

(iv) routine data collection, or 
(v) routine or ordinary testing or inspec-

tion for quality control. 

(E) Computer software 

Except to the extent provided in regula-
tions, any research with respect to computer 
software which is developed by (or for the 
benefit of) the taxpayer primarily for inter-
nal use by the taxpayer, other than for use 
in— 

(i) an activity which constitutes quali-
fied research (determined with regard to 
this subparagraph), or 

(ii) a production process with respect to 
which the requirements of paragraph (1) 
are met. 

(F) Foreign research 

Any research conducted outside the United 
States, the Commonwealth of Puerto Rico, 
or any possession of the United States. 

(G) Social sciences, etc. 

Any research in the social sciences, arts, 
or humanities. 

(H) Funded research 

Any research to the extent funded by any 
grant, contract, or otherwise by another per-
son (or governmental entity). 

(e) Credit allowable with respect to certain pay-
ments to qualified organizations for basic re-
search 

For purposes of this section— 

(1) In general 

In the case of any taxpayer who makes basic 
research payments for any taxable year— 

(A) the amount of basic research payments 
taken into account under subsection (a)(2) 
shall be equal to the excess of— 

(i) such basic research payments, over 
(ii) the qualified organization base pe-

riod amount, and 

(B) that portion of such basic research 
payments which does not exceed the quali-
fied organization base period amount shall 
be treated as contract research expenses for 
purposes of subsection (a)(1). 

(2) Basic research payments defined 

For purposes of this subsection— 

(A) In general 

The term ‘‘basic research payment’’ 
means, with respect to any taxable year, any 
amount paid in cash during such taxable 
year by a corporation to any qualified orga-
nization for basic research but only if— 

(i) such payment is pursuant to a written 
agreement between such corporation and 
such qualified organization, and 

(ii) such basic research is to be per-
formed by such qualified organization. 

(B) Exception to requirement that research 
be performed by the organization 

In the case of a qualified organization de-
scribed in subparagraph (C) or (D) of para-
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graph (6), clause (ii) of subparagraph (A) 
shall not apply. 

(3) Qualified organization base period amount 

For purposes of this subsection, the term 
‘‘qualified organization base period amount’’ 
means an amount equal to the sum of— 

(A) the minimum basic research amount, 
plus 

(B) the maintenance-of-effort amount. 

(4) Minimum basic research amount 

For purposes of this subsection— 

(A) In general 

The term ‘‘minimum basic research 
amount’’ means an amount equal to the 
greater of— 

(i) 1 percent of the average of the sum of 
amounts paid or incurred during the base 
period for— 

(I) any in-house research expenses, and 
(II) any contract research expenses, or 

(ii) the amounts treated as contract re-
search expenses during the base period by 
reason of this subsection (as in effect dur-
ing the base period). 

(B) Floor amount 

Except in the case of a taxpayer which was 
in existence during a taxable year (other 
than a short taxable year) in the base period, 
the minimum basic research amount for any 
base period shall not be less than 50 percent 
of the basic research payments for the tax-
able year for which a determination is being 
made under this subsection. 

(5) Maintenance-of-effort amount 

For purposes of this subsection— 

(A) In general 

The term ‘‘maintenance-of-effort amount’’ 
means, with respect to any taxable year, an 
amount equal to the excess (if any) of— 

(i) an amount equal to— 
(I) the average of the nondesignated 

university contributions paid by the tax-
payer during the base period, multiplied 
by 

(II) the cost-of-living adjustment for 
the calendar year in which such taxable 
year begins, over 

(ii) the amount of nondesignated univer-
sity contributions paid by the taxpayer 
during such taxable year. 

(B) Nondesignated university contributions 

For purposes of this paragraph, the term 
‘‘nondesignated university contribution’’ 
means any amount paid by a taxpayer to 
any qualified organization described in para-
graph (6)(A)— 

(i) for which a deduction was allowable 
under section 170, and 

(ii) which was not taken into account— 
(I) in computing the amount of the 

credit under this section (as in effect 
during the base period) during any tax-
able year in the base period, or 

(II) as a basic research payment for 
purposes of this section. 

(C) Cost-of-living adjustment defined 

(i) In general 

The cost-of-living adjustment for any 
calendar year is the cost-of-living adjust-
ment for such calendar year determined 
under section 1(f)(3), by substituting ‘‘cal-
endar year 1987’’ for ‘‘calendar year 1992’’ 
in subparagraph (B) thereof. 

(ii) Special rule where base period ends in 
a calendar year other than 1983 or 1984 

If the base period of any taxpayer does 
not end in 1983 or 1984, section 1(f)(3)(B) 
shall, for purposes of this paragraph, be ap-
plied by substituting the calendar year in 
which such base period ends for 1992. Such 
substitution shall be in lieu of the substi-
tution under clause (i). 

(6) Qualified organization 

For purposes of this subsection, the term 
‘‘qualified organization’’ means any of the fol-
lowing organizations: 

(A) Educational institutions 

Any educational organization which— 
(i) is an institution of higher education 

(within the meaning of section 3304(f)), and 
(ii) is described in section 170(b)(1)(A)(ii). 

(B) Certain scientific research organizations 

Any organization not described in subpara-
graph (A) which— 

(i) is described in section 501(c)(3) and is 
exempt from tax under section 501(a), 

(ii) is organized and operated primarily 
to conduct scientific research, and 

(iii) is not a private foundation. 

(C) Scientific tax-exempt organizations 

Any organization which— 
(i) is described in— 

(I) section 501(c)(3) (other than a pri-
vate foundation), or 

(II) section 501(c)(6), 

(ii) is exempt from tax under section 
501(a), 

(iii) is organized and operated primarily 
to promote scientific research by qualified 
organizations described in subparagraph 
(A) pursuant to written research agree-
ments, and 

(iv) currently expends— 
(I) substantially all of its funds, or 
(II) substantially all of the basic re-

search payments received by it, 

for grants to, or contracts for basic re-
search with, an organization described in 
subparagraph (A). 

(D) Certain grant organizations 

Any organization not described in subpara-
graph (B) or (C) which— 

(i) is described in section 501(c)(3) and is 
exempt from tax under section 501(a) 
(other than a private foundation), 

(ii) is established and maintained by an 
organization established before July 10, 
1981, which meets the requirements of 
clause (i), 

(iii) is organized and operated exclu-
sively for the purpose of making grants to 
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organizations described in subparagraph 
(A) pursuant to written research agree-
ments for purposes of basic research, and 

(iv) makes an election, revocable only 
with the consent of the Secretary, to be 
treated as a private foundation for pur-
poses of this title (other than section 4940, 
relating to excise tax based on investment 
income). 

(7) Definitions and special rules 

For purposes of this subsection— 

(A) Basic research 

The term ‘‘basic research’’ means any 
original investigation for the advancement 
of scientific knowledge not having a specific 
commercial objective, except that such term 
shall not include— 

(i) basic research conducted outside of 
the United States, and 

(ii) basic research in the social sciences, 
arts, or humanities. 

(B) Base period 

The term ‘‘base period’’ means the 3-tax-
able-year period ending with the taxable 
year immediately preceding the 1st taxable 
year of the taxpayer beginning after Decem-
ber 31, 1983. 

(C) Exclusion from incremental credit cal-
culation 

For purposes of determining the amount of 
credit allowable under subsection (a)(1) for 
any taxable year, the amount of the basic re-
search payments taken into account under 
subsection (a)(2)— 

(i) shall not be treated as qualified re-
search expenses under subsection (a)(1)(A), 
and 

(ii) shall not be included in the computa-
tion of base amount under subsection 
(a)(1)(B). 

(D) Trade or business qualification 

For purposes of applying subsection (b)(1) 
to this subsection, any basic research pay-
ments shall be treated as an amount paid in 
carrying on a trade or business of the tax-
payer in the taxable year in which it is paid 
(without regard to the provisions of sub-
section (b)(3)(B)). 

(E) Certain corporations not eligible 

The term ‘‘corporation’’ shall not in-
clude— 

(i) an S corporation, 
(ii) a personal holding company (as de-

fined in section 542), or 
(iii) a service organization (as defined in 

section 414(m)(3)). 

(f) Special rules 

For purposes of this section— 

(1) Aggregation of expenditures 

(A) Controlled group of corporations 

In determining the amount of the credit 
under this section— 

(i) all members of the same controlled 
group of corporations shall be treated as a 
single taxpayer, and 

(ii) the credit (if any) allowable by this 
section to each such member shall be its 
proportionate shares of the qualified re-
search expenses, basic research payments, 
and amounts paid or incurred to energy re-
search consortiums, giving rise to the 
credit. 

(B) Common control 

Under regulations prescribed by the Sec-
retary, in determining the amount of the 
credit under this section— 

(i) all trades or businesses (whether or 
not incorporated) which are under com-
mon control shall be treated as a single 
taxpayer, and 

(ii) the credit (if any) allowable by this 
section to each such person shall be its 
proportionate shares of the qualified re-
search expenses, basic research payments, 
and amounts paid or incurred to energy re-
search consortiums, giving rise to the 
credit. 

The regulations prescribed under this sub-
paragraph shall be based on principles simi-
lar to the principles which apply in the case 
of subparagraph (A). 

(2) Allocations 

(A) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of sub-
section (d) of section 52 shall apply. 

(B) Allocation in the case of partnerships 

In the case of partnerships, the credit shall 
be allocated among partners under regula-
tions prescribed by the Secretary. 

(3) Adjustments for certain acquisitions, etc. 

Under regulations prescribed by the Sec-
retary— 

(A) Acquisitions 

If, after December 31, 1983, a taxpayer ac-
quires the major portion of a trade or busi-
ness of another person (hereinafter in this 
paragraph referred to as the ‘‘predecessor’’) 
or the major portion of a separate unit of a 
trade or business of a predecessor, then, for 
purposes of applying this section for any 
taxable year ending after such acquisition, 
the amount of qualified research expenses 
paid or incurred by the taxpayer during peri-
ods before such acquisition shall be in-
creased by so much of such expenses paid or 
incurred by the predecessor with respect to 
the acquired trade or business as is attrib-
utable to the portion of such trade or busi-
ness or separate unit acquired by the tax-
payer, and the gross receipts of the taxpayer 
for such periods shall be increased by so 
much of the gross receipts of such prede-
cessor with respect to the acquired trade or 
business as is attributable to such portion. 

(B) Dispositions 

If, after December 31, 1983— 
(i) a taxpayer disposes of the major por-

tion of any trade or business or the major 
portion of a separate unit of a trade or 
business in a transaction to which sub-
paragraph (A) applies, and 
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(ii) the taxpayer furnished the acquiring 
person such information as is necessary for 
the application of subparagraph (A), 

then, for purposes of applying this section 
for any taxable year ending after such dis-
position, the amount of qualified research 
expenses paid or incurred by the taxpayer 
during periods before such disposition shall 
be decreased by so much of such expenses as 
is attributable to the portion of such trade 
or business or separate unit disposed of by 
the taxpayer, and the gross receipts of the 
taxpayer for such periods shall be decreased 
by so much of the gross receipts as is attrib-
utable to such portion. 

(C) Certain reimbursements taken into ac-
count in determining fixed-base percent-
age 

If during any of the 3 taxable years follow-
ing the taxable year in which a disposition 
to which subparagraph (B) applies occurs, 
the disposing taxpayer (or a person with 
whom the taxpayer is required to aggregate 
expenditures under paragraph (1)) reim-
burses the acquiring person (or a person re-
quired to so aggregate expenditures with 
such person) for research on behalf of the 
taxpayer, then the amount of qualified re-
search expenses of the taxpayer for the tax-
able years taken into account in computing 
the fixed-base percentage shall be increased 
by the lesser of— 

(i) the amount of the decrease under sub-
paragraph (B) which is allocable to taxable 
years so taken into account, or 

(ii) the product of the number of taxable 
years so taken into account, multiplied by 
the amount of the reimbursement de-
scribed in this subparagraph. 

(4) Short taxable years 

In the case of any short taxable year, quali-
fied research expenses and gross receipts shall 
be annualized in such circumstances and under 
such methods as the Secretary may prescribe 
by regulation. 

(5) Controlled group of corporations 

The term ‘‘controlled group of corporations’’ 
has the same meaning given to such term by 
section 1563(a), except that— 

(A) ‘‘more than 50 percent’’ shall be sub-
stituted for ‘‘at least 80 percent’’ each place 
it appears in section 1563(a)(1), and 

(B) the determination shall be made with-
out regard to subsections (a)(4) and (e)(3)(C) 
of section 1563. 

(6) Energy research consortium 

(A) In general 

The term ‘‘energy research consortium’’ 
means any organization— 

(i) which is— 
(I) described in section 501(c)(3) and is 

exempt from tax under section 501(a) and 
is organized and operated primarily to 
conduct energy research, or 

(II) organized and operated primarily 
to conduct energy research in the public 
interest (within the meaning of section 
501(c)(3)), 

(ii) which is not a private foundation, 
(iii) to which at least 5 unrelated persons 

paid or incurred during the calendar year 
in which the taxable year of the organiza-
tion begins amounts (including as con-
tributions) to such organization for energy 
research, and 

(iv) to which no single person paid or in-
curred (including as contributions) during 
such calendar year an amount equal to 
more than 50 percent of the total amounts 
received by such organization during such 
calendar year for energy research. 

(B) Treatment of persons 

All persons treated as a single employer 
under subsection (a) or (b) of section 52 shall 
be treated as related persons for purposes of 
subparagraph (A)(iii) and as a single person 
for purposes of subparagraph (A)(iv). 

(C) Foreign research 

For purposes of subsection (a)(3), amounts 
paid or incurred for any energy research 
conducted outside the United States, the 
Commonwealth of Puerto Rico, or any pos-
session of the United States shall not be 
taken into account. 

(D) Denial of double benefit 

Any amount taken into account under sub-
section (a)(3) shall not be taken into account 
under paragraph (1) or (2) of subsection (a). 

(E) Energy research 

The term ‘‘energy research’’ does not in-
clude any research which is not qualified re-
search. 

(g) Special rule for pass-thru of credit 

In the case of an individual who— 
(1) owns an interest in an unincorporated 

trade or business, 
(2) is a partner in a partnership, 
(3) is a beneficiary of an estate or trust, or 
(4) is a shareholder in an S corporation, 

the amount determined under subsection (a) for 
any taxable year shall not exceed an amount 
(separately computed with respect to such per-
son’s interest in such trade or business or en-
tity) equal to the amount of tax attributable to 
that portion of a person’s taxable income which 
is allocable or apportionable to the person’s in-
terest in such trade or business or entity. If the 
amount determined under subsection (a) for any 
taxable year exceeds the limitation of the pre-
ceding sentence, such amount may be carried to 
other taxable years under the rules of section 39; 
except that the limitation of the preceding sen-
tence shall be taken into account in lieu of the 
limitation of section 38(c) in applying section 39. 

(h) Termination 

(1) In general 

This section shall not apply to any amount 
paid or incurred— 

(A) after June 30, 1995, and before July 1, 
1996, or 

(B) after December 31, 2009. 

(2) Termination of alternative incremental 
credit 

No election under subsection (c)(4) shall 
apply to taxable years beginning after Decem-
ber 31, 2008. 
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1 So in original. Probably should be ‘‘(3)’’. 

(2) 1 Computation for taxable year in which 
credit terminates 

In the case of any taxable year with respect 
to which this section applies to a number of 
days which is less than the total number of 
days in such taxable year— 

(A) the amount determined under sub-
section (c)(1)(B) with respect to such taxable 
year shall be the amount which bears the 
same ratio to such amount (determined 
without regard to this paragraph) as the 
number of days in such taxable year to 
which this section applies bears to the total 
number of days in such taxable year, and 

(B) for purposes of subsection (c)(5), the 
average qualified research expenses for the 
preceding 3 taxable years shall be the 
amount which bears the same ratio to such 
average qualified research expenses (deter-
mined without regard to this paragraph) as 
the number of days in such taxable year to 
which this section applies bears to the total 
number of days in such taxable year. 

(Added Pub. L. 97–34, title II, § 221(a), Aug. 13, 
1981, 95 Stat. 241, § 44F; amended Pub. L. 97–354, 
§ 5(a)(3), Oct. 19, 1982, 96 Stat. 1692; Pub. L. 97–448, 
title I, § 102(b)(2), Jan. 12, 1983, 96 Stat. 2372; re-
numbered § 30 and amended Pub. L. 98–369, div. 
A, title IV, §§ 471(c), 474(i)(1), title VI, § 612(e)(1), 
July 18, 1984, 98 Stat. 826, 831, 912; renumbered 
§ 41 and amended Pub. L. 99–514, title II, 
§ 231(a)(1), (b), (c), (d)(2), (3)(C)(ii), (e), title 
XVIII, § 1847(b)(1), Oct. 22, 1986, 100 Stat. 2173, 
2175, 2178–2180, 2856; Pub. L. 100–647, title I, 
§ 1002(h)(1), title IV, §§ 4007(a), 4008(b)(1), Nov. 10, 
1988, 102 Stat. 3370, 3652; Pub. L. 101–239, title 
VII, §§ 7110(a)(1), (b), (b)[(c)], 7814(e)(2)(C), Dec. 
19, 1989, 103 Stat. 2322, 2323, 2325, 2414; Pub. L. 
101–508, title XI, §§ 11101(d)(1)(C), 11402(a), Nov. 5, 
1990, 104 Stat. 1388–405, 1388–473; Pub. L. 102–227, 
title I, § 102(a), Dec. 11, 1991, 105 Stat. 1686; Pub. 
L. 103–66, title XIII, §§ 13111(a)(1), 13112(a), (b), 
13201(b)(3)(C), Aug. 10, 1993, 107 Stat. 420, 421, 459; 
Pub. L. 104–188, title I, §§ 1201(e)(1), (4), 
1204(a)–(d), Aug. 20, 1996, 110 Stat. 1772–1774; Pub. 
L. 105–34, title VI, § 601(a), (b)(1), Aug. 5, 1997, 111 
Stat. 861; Pub. L. 105–277, div. J, title I, § 1001(a), 
Oct. 21, 1998, 112 Stat. 2681–888; Pub. L. 106–170, 
title V, § 502(a)(1), (b)(1), (c)(1), Dec. 17, 1999, 113 
Stat. 1919; Pub. L. 108–311, title III, § 301(a)(1), 
Oct. 4, 2004, 118 Stat. 1178; Pub. L. 109–58, title 
XIII, § 1351(a), (b), Aug. 8, 2005, 119 Stat. 1056, 
1057; Pub. L. 109–135, title IV, § 402(l), Dec. 21, 
2005, 119 Stat. 2615; Pub. L. 109–432, div. A, title 
I, § 104(a)(1), (b)(1), (c)(1), Dec. 20, 2006, 120 Stat. 
2934, 2935; Pub. L. 110–172, §§ 6(c), 11(e)(2), Dec. 29, 
2007, 121 Stat. 2479, 2489; Pub. L. 110–343, div. C, 
title III, § 301(a)(1), (b)–(d), Oct. 3, 2008, 122 Stat. 
3865, 3866.) 

REFERENCES IN TEXT 

The date of the enactment of the Energy Tax Incen-
tives Act of 2005, referred to in subsec. (b)(3)(D)(iv), is 
the date of enactment of title XIII of Pub. L. 109–58, 
which was approved Aug. 8, 2005. 

PRIOR PROVISIONS 

A prior section 41, added Pub. L. 97–34, title III, 
§ 331(a), Aug. 13, 1981, 95 Stat. 289, § 44G; amended Pub. 

L. 97–448, title I, § 103(g)(1), Jan. 12, 1983, 96 Stat. 2379; 
renumbered § 41 and amended Pub. L. 98–369, div. A, 
title I, § 14, title IV, §§ 471(c), 474(l), 491(e)(2), (3), July 18, 
1984, 98 Stat. 505, 826, 833, 852, 853, related to employee 
stock ownership credit, prior to repeal by Pub. L. 
99–514, title XI, § 1171(a), Oct. 22, 1986, 100 Stat. 2513, ap-
plicable to compensation paid or accrued after Dec. 31, 
1986, in taxable years ending after such date, except as 
otherwise provided, see section 1171(c) of Pub. L. 99–514, 
set out as an Effective Date of 1986 Amendment note 
under section 38 of this title. For transition rules relat-
ing to such repeal, see section 1177 of Pub. L. 99–514, set 
out as a Transition Rules note under section 38 of this 
title. 

Another prior section 41 was renumbered section 24 of 
this title. 

AMENDMENTS 

2008—Subsec. (c)(5)(A). Pub. L. 110–343, § 301(c), sub-
stituted ‘‘14 percent (12 percent in the case of taxable 
years ending before January 1, 2009)’’ for ‘‘12 percent’’. 

Subsec. (h)(1)(B). Pub. L. 110–343, § 301(a)(1), sub-
stituted ‘‘December 31, 2009’’ for ‘‘December 31, 2007’’. 

Subsec. (h)(2). Pub. L. 110–343, § 301(d), redesignated 
par. (3) as (2) related to computation for taxable year 
in which credit terminates. 

Pub. L. 110–343, § 301(b), added par. (2). Former par. (2) 
redesignated (3). 

Subsec. (h)(3). Pub. L. 110–343, § 301(d), amended par. 
(3) generally, redesignating it as par. (2) related to 
computation for taxable year in which credit termi-
nated and amending heading and text generally. Prior 
to amendment, text read as follows: ‘‘In the case of any 
taxable year with respect to which this section applies 
to a number of days which is less than the total number 
of days in such taxable year, the base amount with re-
spect to such taxable year shall be the amount which 
bears the same ratio to the base amount for such year 
(determined without regard to this paragraph) as the 
number of days in such taxable year to which this sec-
tion applies bears to the total number of days in such 
taxable year.’’ 

Pub. L. 110–343, § 301(b), redesignated par. (2) as (3). 
2007—Subsec. (a)(3). Pub. L. 110–172, § 6(c)(1), inserted 

‘‘for energy research’’ before period at end. 
Subsec. (f)(1)(A)(ii), (B)(ii). Pub. L. 110–172, § 11(e)(2), 

substituted ‘‘qualified research expenses, basic research 
payments, and amounts paid or incurred to energy re-
search consortiums,’’ for ‘‘qualified research expenses 
and basic research payments’’. 

Subsec. (f)(6)(E). Pub. L. 110–172, § 6(c)(2), added sub-
par. (E). 

2006—Subsec. (c)(4)(A)(i). Pub. L. 109–432, § 104(b)(1)(A), 
substituted ‘‘3 percent’’ for ‘‘2.65 percent’’. 

Subsec. (c)(4)(A)(ii). Pub. L. 109–432, § 104(b)(1)(B), sub-
stituted ‘‘4 percent’’ for ‘‘3.2 percent’’. 

Subsec. (c)(4)(A)(iii). Pub. L. 109–432, § 104(b)(1)(C), 
substituted ‘‘5 percent’’ for ‘‘3.75 percent’’. 

Subsec. (c)(5) to (7). Pub. L. 109–432, § 104(c)(1), added 
par. (5) and redesignated former pars. (5) and (6) as (6) 
and (7), respectively. 

Subsec. (h)(1)(B). Pub. L. 109–432, § 104(a)(1), sub-
stituted ‘‘2007’’ for ‘‘2005’’. 

2005—Subsec. (a)(3). Pub. L. 109–58, § 1351(a)(1), added 
par. (3). 

Subsec. (b)(3)(C)(ii). Pub. L. 109–135, § 402(l)(2), struck 
out ‘‘(other than an energy research consortium)’’ after 
‘‘organization’’ in introductory provisions. 

Pub. L. 109–58, § 1351(a)(3), inserted ‘‘(other than an 
energy research consortium)’’ after ‘‘organization’’ in 
introductory provisions. 

Subsec. (b)(3)(D). Pub. L. 109–58, § 1351(b), added sub-
par. (D). 

Subsec. (f)(6). Pub. L. 109–58, § 1351(a)(2), added par. 
(6). 

Subsec. (f)(6)(C), (D). Pub. L. 109–135, § 402(l)(1), added 
subpars. (C) and (D). 

2004—Subsec. (h)(1)(B). Pub. L. 108–311 substituted 
‘‘December 31, 2005’’ for ‘‘June 30, 2004’’. 

1999—Subsec. (c)(4)(A)(i). Pub. L. 106–170, § 502(b)(1)(A), 
substituted ‘‘2.65 percent’’ for ‘‘1.65 percent’’. 
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Subsec. (c)(4)(A)(ii). Pub. L. 106–170, § 502(b)(1)(B), sub-
stituted ‘‘3.2 percent’’ for ‘‘2.2 percent’’. 

Subsec. (c)(4)(A)(iii). Pub. L. 106–170, § 502(b)(1)(C), 
substituted ‘‘3.75 percent’’ for ‘‘2.75 percent’’. 

Subsecs. (c)(6), (d)(4)(F). Pub. L. 106–170, § 502(c)(1), in-
serted ‘‘, the Commonwealth of Puerto Rico, or any 
possession of the United States’’ before period at end. 

Subsec. (h)(1). Pub. L. 106–170, § 502(a)(1)(B), struck 
out concluding provisions which read as follows: ‘‘Not-
withstanding the preceding sentence, in the case of a 
taxpayer making an election under subsection (c)(4) for 
its first taxable year beginning after June 30, 1996, and 
before July 1, 1997, this section shall apply to amounts 
paid or incurred during the 36-month period beginning 
with the first month of such year. The 36 months re-
ferred to in the preceding sentence shall be reduced by 
the number of full months after June 1996 (and before 
the first month of such first taxable year) during which 
the taxpayer paid or incurred any amount which is 
taken into account in determining the credit under this 
section.’’ 

Subsec. (h)(1)(B). Pub. L. 106–170, § 502(a)(1)(A), sub-
stituted ‘‘June 30, 2004’’ for ‘‘June 30, 1999’’. 

1998—Subsec. (h)(1). Pub. L. 105–277 substituted ‘‘June 
30, 1999’’ for ‘‘June 30, 1998’’ in subpar. (B) and sub-
stituted ‘‘36-month’’ for ‘‘24-month’’ and ‘‘36 months’’ 
for ‘‘24 months’’ in concluding provisions. 

1997—Subsec. (c)(4)(B). Pub. L. 105–34, § 601(b)(1), 
amended heading and text of subpar. (B) generally. 
Prior to amendment, text read as follows: ‘‘An election 
under this paragraph may be made only for the first 
taxable year of the taxpayer beginning after June 30, 
1996. Such an election shall apply to the taxable year 
for which made and all succeeding taxable years unless 
revoked with the consent of the Secretary.’’ 

Subsec. (h)(1). Pub. L. 105–34, § 601(a), substituted 
‘‘June 30, 1998’’ for ‘‘May 31, 1997’’ in subpar. (B) and 
‘‘during the 24-month period beginning with the first 
month of such year. The 24 months referred to in the 
preceding sentence shall be reduced by the number of 
full months after June 1996 (and before the first month 
of such first taxable year) during which the taxpayer 
paid or incurred any amount which is taken into ac-
count in determining the credit under this section.’’ for 
‘‘during the first 11 months of such taxable year.’’ in 
concluding provisions. 

1996—Subsec. (b)(2)(D)(iii). Pub. L. 104–188, § 1201(e)(1), 
(4), substituted ‘‘work opportunity credit’’ for ‘‘tar-
geted jobs credit’’ in heading and text. 

Subsec. (b)(3)(C). Pub. L. 104–188, § 1204(d), added sub-
par. (C). 

Subsec. (c)(3)(B)(i). Pub. L. 104–188, § 1204(b), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The fixed- 
base percentage shall be determined under this sub-
paragraph if there are fewer than 3 taxable years begin-
ning after December 31, 1983, and before January 1, 1989, 
in which the taxpayer had both gross receipts and 
qualified research expenses.’’ 

Subsec. (c)(4) to (6). Pub. L. 104–188, § 1204(c), added 
par. (4) and redesignated former pars. (4) and (5) as (5) 
and (6), respectively. 

Subsec. (h). Pub. L. 104–188, § 1204(a), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: 

‘‘(1) IN GENERAL.—This section shall not apply to any 
amount paid or incurred after June 30, 1995. 

‘‘(2) COMPUTATION OF BASE AMOUNT.—In the case of 
any taxable year which begins before July 1, 1995, and 
ends after June 30, 1995, the base amount with respect 
to such taxable year shall be the amount which bears 
the same ratio to the base amount for such year (deter-
mined without regard to this paragraph) as the number 
of days in such taxable year before July 1, 1995, bears 
to the total number of days in such taxable year.’’ 

1993—Subsec. (c)(3)(B)(ii). Pub. L. 103–66, § 13112(a), 
amended heading and text of cl. (ii) generally. Prior to 
amendment, text read as follows: ‘‘In a case to which 
this subparagraph applies, the fixed-base percentage is 
3 percent.’’ 

Subsec. (c)(3)(B)(iii). Pub. L. 103–66, § 13112(b)(1), sub-
stituted ‘‘clauses (i) and (ii)’’ for ‘‘clause (i)’’. 

Subsec. (c)(3)(D). Pub. L. 103–66, § 13112(b)(2), sub-
stituted ‘‘subparagraphs (A) and (B)(ii)’’ for ‘‘subpara-
graph (A)’’. 

Subsec. (e)(5)(C). Pub. L. 103–66, § 13201(b)(3)(C), sub-
stituted ‘‘1992’’ for ‘‘1989’’ in cls. (i) and (ii). 

Subsec. (h). Pub. L. 103–66, § 13111(a)(1), substituted 
‘‘June 30, 1995’’ for ‘‘June 30, 1992’’ in pars. (1) and (2) 
and ‘‘July 1, 1995’’ for ‘‘July 1, 1992’’ in two places in 
par. (2). 

1991—Subsec. (h). Pub. L. 102–227 substituted ‘‘June 
30, 1992’’ for ‘‘December 31, 1991’’ in pars. (1) and (2), and 
‘‘July 1, 1992’’ for ‘‘January 1, 1992’’ in two places in 
par. (2). 

1990—Subsec. (e)(5)(C)(i). Pub. L. 101–508, 
§ 11101(d)(1)(C)(i), inserted before period at end ‘‘, by 
substituting ‘calendar year 1987’ for ‘calendar year 1989’ 
in subparagraph (B) thereof’’. 

Subsec. (e)(5)(C)(ii). Pub. L. 101–508, § 11101(d)(1)(C)(ii), 
(iii), substituted ‘‘1989’’ for ‘‘1987’’ and inserted at end 
‘‘Such substitution shall be in lieu of the substitution 
under clause (i).’’ 

Subsec. (h). Pub. L. 101–508, § 11402(a), substituted 
‘‘December 31, 1991’’ for ‘‘December 31, 1990’’ wherever 
appearing and ‘‘January 1, 1992’’ for ‘‘January 1, 1991’’ 
wherever appearing. 

1989—Subsec. (a)(1)(B). Pub. L. 101–239, § 7110(b)(2)(A), 
amended subpar. (B) generally. Prior to amendment, 
subpar. (B) read as follows: ‘‘the base period research 
expenses, and’’. 

Subsec. (b)(4). Pub. L. 101–239, § 7110(b)[(c)], added par. 
(4). 

Subsec. (c). Pub. L. 101–239, § 7110(b)(1), substituted 
‘‘Base amount’’ for ‘‘Base period research expenses’’ in 
heading and amended text generally, substituting pars. 
(1) to (5) for former pars. (1) to (3) which defined ‘‘base 
period research expenses’’ and ‘‘base period’’ and pre-
scribed minimum base period research expenses. 

Subsec. (e)(7)(C)(ii). Pub. L. 101–239, § 7110(b)(2)(B), 
substituted ‘‘base amount’’ for ‘‘base period research 
expenses’’. 

Subsec. (f)(1). Pub. L. 101–239, § 7110(b)(2)(C), sub-
stituted ‘‘proportionate shares of the qualified research 
expenses and basic research payments’’ for ‘‘propor-
tionate share of the increase in qualified research ex-
penses’’ in subpars. (A)(ii) and (B)(ii). 

Subsec. (f)(3)(A). Pub. L. 101–239, § 7110(b)(2)(D), sub-
stituted ‘‘December 31, 1983’’ for ‘‘June 30, 1980’’ and in-
serted before period at end ‘‘, and the gross receipts of 
the taxpayer for such periods shall be increased by so 
much of the gross receipts of such predecessor with re-
spect to the acquired trade or business as is attrib-
utable to such portion’’. 

Subsec. (f)(3)(B). Pub. L. 101–239, § 7110(b)(2)(E), sub-
stituted ‘‘December 31, 1983’’ for ‘‘June 30, 1980’’ in in-
troductory provisions and inserted before period at end 
‘‘, and the gross receipts of the taxpayer for such peri-
ods shall be decreased by so much of the gross receipts 
as is attributable to such portion’’. 

Subsec. (f)(3)(C). Pub. L. 101–239, § 7110(b)(2)(F), sub-
stituted ‘‘Certain reimbursements taken into account 
in determining fixed-base percentage’’ for ‘‘Increase in 
base period’’ in heading, ‘‘for the taxable years taken 
into account in computing the fixed-base percentage 
shall be increased by the lesser of’’ for ‘‘for the base pe-
riod for such taxable year shall be increased by the 
lesser of’’ in introductory provisions, and new cls. (i) 
and (ii) for former cls. (i) and (ii) which read as follows: 

‘‘(i) the amount of the decrease under subparagraph 
(B) which is allocable to such base period, or 

‘‘(ii) the product of the number of years in the base 
period, multiplied by the amount of the reimbursement 
described in this subparagraph.’’ 

Subsec. (f)(4). Pub. L. 101–239, § 7110(b)(2)(G), inserted 
‘‘and gross receipts’’ after ‘‘qualified research ex-
penses’’. 

Subsec. (h). Pub. L. 101–239, § 7814(e)(2)(C), redesig-
nated subsec. (i) as (h) and struck out former subsec. 
(h) which related to election, time for election, and 
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manner of election by taxpayer to have research credit 
not apply for a taxable year. 

Subsec. (h)(1). Pub. L. 101–239, § 7110(a)(1)(A), sub-
stituted ‘‘December 31, 1990’’ for ‘‘December 31, 1989’’. 

Subsec. (h)(2). Pub. L. 101–239, § 7110(a)(1), substituted 
‘‘January 1, 1991’’ for ‘‘January 1, 1990’’ in two places 
and substituted ‘‘December 31, 1990’’ for ‘‘December 31, 
1989’’. 

Pub. L. 101–239, § 7110(b)(2)(H), substituted ‘‘base 
amount’’ for ‘‘base period expenses’’ in heading and 
‘‘the base amount with respect to such taxable year 
shall be the amount which bears the same ratio to the 
base amount for such year (determined without regard 
to this paragraph)’’ for ‘‘any amount for any base pe-
riod with respect to such taxable year shall be the 
amount which bears the same ratio to such amount for 
such base period’’ in text. 

Subsec. (i). Pub. L. 101–239, § 7814(e)(2)(C), redesig-
nated subsec. (i) as (h). 

1988—Subsec. (g). Pub. L. 100–647, § 1002(h)(1), inserted 
at end ‘‘If the amount determined under subsection (a) 
for any taxable year exceeds the limitation of the pre-
ceding sentence, such amount may be carried to other 
taxable years under the rules of section 39; except that 
the limitation of the preceding sentence shall be taken 
into account in lieu of the limitation of section 38(c) in 
applying section 39.’’ 

Subsec. (h). Pub. L. 100–647, § 4008(b)(1), added subsec. 
(h). Former subsec. (h) redesignated (i). 

Subsec. (i). Pub. L. 100–647, § 4008(b)(1), redesignated 
former subsec. (h) as (i). 

Pub. L. 100–647, § 4007(a), substituted ‘‘1989’’ and ‘‘1990’’ 
for ‘‘1988’’ and ‘‘1989’’, respectively, wherever appearing 
in subsec. (h), prior to redesignation as subsec. (i) by 
Pub. L. 100–647, § 4008(b)(1). 

1986—Pub. L. 99–514, § 231(d)(2), renumbered section 30 
of this title as this section. 

Subsec. (a). Pub. L. 99–514, § 231(c)(1), amended subsec. 
(a) generally. Prior to amendment, subsec. (a) read as 
follows: ‘‘There shall be allowed as a credit against the 
tax imposed by this chapter for the taxable year an 
amount equal to 25 percent of the excess (if any) of— 

‘‘(1) the qualified research expenses for the taxable 
year, over 

‘‘(2) the base period research expenses.’’ 
Subsec. (b)(2)(A)(iii). Pub. L. 99–514, § 231(e), amended 

cl. (iii) generally. Prior to amendment, cl. (iii) read as 
follows: ‘‘any amount paid or incurred to another per-
son for the right to use personal property in the con-
duct of qualified research.’’ 

Subsec. (b)(2)(D)(iii). Pub. L. 99–514, § 1847(b)(1), sub-
stituted ‘‘targeted jobs credit’’ for ‘‘new jobs or WIN 
credit’’ in heading. 

Subsec. (d). Pub. L. 99–514, § 231(b), inserted ‘‘defined’’ 
in heading and amended text generally. Prior to 
amendment, text read as follows: ‘‘For purposes of this 
section the term ‘qualified research’ has the same 
meaning as the term research or experimental has 
under section 174, except that such term shall not in-
clude— 

‘‘(1) qualified research conducted outside the 
United States, 

‘‘(2) qualified research in the social sciences or hu-
manities, and 

‘‘(3) qualified research to the extent funded by any 
grant, contract, or otherwise by another person (or 
any governmental entity).’’ 
Subsec. (e). Pub. L. 99–514, § 231(c)(2), amended subsec. 

(e) generally, substituting ‘‘Credit allowable with re-
spect to certain payments to qualified organizations for 
basic research’’ for ‘‘Credit available with respect to 
certain basic research by colleges, universities, and 
certain research organizations’’ in heading, and restat-
ing and expanding provisions of former pars. (1) to (4) 
into new pars. (1) to (7). 

Subsec. (g). Pub. L. 99–514, § 231(d)(3)(C)(ii), amended 
subsec. (g) generally, substituting provisions relating 
to special rule for pass-thru of credit for provisions re-
lating to limitation on amount of credit for research 
based on amount of tax liability. 

Subsec. (h). Pub. L. 99–514, § 231(a)(1), added subsec. 
(h). 

1984—Pub. L. 98–369, § 471(c), renumbered section 44F 
of this title as this section. 

Subsec. (b)(2)(D)(iii). Pub. L. 98–369, § 474(i)(1)(A), sub-
stituted ‘‘in determining the targeted jobs credit under 
section 51(a)’’ for ‘‘in computing the credit under sec-
tion 40 or 44B’’. 

Subsec. (g)(1)(A). Pub. L. 98–369, § 612(e)(1), substituted 
‘‘section 26(b)’’ for ‘‘section 25(b)’’. 

Pub. L. 98–369, § 474(i)(1)(B), amended subpar. (A) gen-
erally, substituting ‘‘shall not exceed the taxpayer’s 
tax liability for the taxable year (as defined in section 
25(b)), reduced by the sum of the credits allowable 
under subpart A and sections 27, 28, and 29’’ for ‘‘shall 
not exceed the amount of the tax imposed by this chap-
ter reduced by the sum of the credits allowable under 
a section of this part having a lower number or letter 
designation than this section, other than the credits al-
lowable by sections 31, 39, and 43. For purposes of the 
preceding sentence, the term ‘tax imposed by this chap-
ter’ shall not include any tax treated as not imposed by 
this chapter under the last sentence of section 53(a)’’. 

1983—Subsec. (b)(2)(A). Pub. L. 97–448 inserted provi-
sion that cl. (iii) would not apply to any amount to the 
extent that the taxpayer (or any person with whom the 
taxpayer must aggregate expenditures under subsection 
(f)(1)) received or accrued any amount from any other 
person for the right to use substantially identical per-
sonal property. 

1982—Subsec. (f)(2)(A). Pub. L. 97–354, § 5(a)(3)(A), sub-
stituted ‘‘Pass-thru in the case of estates and trusts’’ 
for ‘‘Pass-through in the case of subchapter S corpora-
tions, etc.’’ in subpar. heading, and substituted provi-
sions relating to the applicability of rules similar to 
rules of subsec. (d) of section 52 for provisions relating 
to the applicability of rules similar to rules of subsecs. 
(d) and (e) of section 52. 

Subsec. (g)(1)(B)(iv). Pub. L. 97–354, § 5(a)(3)(B), sub-
stituted ‘‘an S corporation’’ for ‘‘an electing small 
business corporation (within the meaning of section 
1371(b))’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title III, § 301(e), Oct. 3, 2008, 
122 Stat. 3866, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 45C of this title] shall apply to tax-
able years beginning after December 31, 2007. 

‘‘(2) EXTENSION.—The amendments made by sub-
section (a) [amending this section and section 45C of 
this title] shall apply to amounts paid or incurred after 
December 31, 2007.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by section 6(c) of Pub. L. 110–172 effective 
as if included in the provisions of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 6(e) of Pub. L. 110–172, set out as a 
note under section 30C of this title. 

Pub. L. 110–172, § 11(e)(3), Dec. 29, 2007, 121 Stat. 2489, 
provided that: ‘‘The amendments made by this sub-
section [amending this section and section 6427 of this 
title] shall take effect as if included in the provisions 
of the Energy Policy Act of 2005 [Pub. L. 109–58] to 
which they relate.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title I, § 104(a)(3), Dec. 20, 2006, 
120 Stat. 2934, provided that: ‘‘The amendments made 
by this subsection [amending this section and section 
45C of this title] shall apply to amounts paid or in-
curred after December 31, 2005.’’ 

Pub. L. 109–432, div. A, title I, § 104(b)(2), (3), Dec. 20, 
2006, 120 Stat. 2934, provided that: 

‘‘(2) EFFECTIVE DATE.—Except as provided in para-
graph (3), the amendments made by this subsection 
[amending this section] shall apply to taxable years 
ending after December 31, 2006. 



Page 167 TITLE 26—INTERNAL REVENUE CODE § 41 

‘‘(3) TRANSITION RULE.— 
‘‘(A) IN GENERAL.—In the case of a specified transi-

tional taxable year for which an election under sec-
tion 41(c)(4) of the Internal Revenue Code of 1986 ap-
plies, the credit determined under section 41(a)(1) of 
such Code shall be equal to the sum of— 

‘‘(i) the applicable 2006 percentage multiplied by 
the amount determined under section 41(c)(4)(A) of 
such Code (as in effect for taxable years ending on 
December 31, 2006), plus 

‘‘(ii) the applicable 2007 percentage multiplied by 
the amount determined under section 41(c)(4)(A) of 
such Code (as in effect for taxable years ending on 
January 1, 2007). 
‘‘(B) DEFINITIONS.—For purposes of subparagraph 

(A)— 
‘‘(i) SPECIFIED TRANSITIONAL TAXABLE YEAR.—The 

term ‘specified transitional taxable year’ means 
any taxable year which ends after December 31, 
2006, and which includes such date. 

‘‘(ii) APPLICABLE 2006 PERCENTAGE.—The term ‘ap-
plicable 2006 percentage’ means the number of days 
in the specified transitional taxable year before 
January 1, 2007, divided by the number of days in 
such taxable year. 

‘‘(iii) APPLICABLE 2007 PERCENTAGE.—The term ‘ap-
plicable 2007 percentage’ means the number of days 
in the specified transitional taxable year after De-
cember 31, 2006, divided by the number of days in 
such taxable year.’’ 

Pub. L. 109–432, div. A, title I, § 104(c)(2)–(4), Dec. 20, 
2006, 120 Stat. 2935, provided that: 

‘‘(2) TRANSITION RULE FOR DEEMED REVOCATION OF 
ELECTION OF ALTERNATIVE INCREMENTAL CREDIT.—In the 
case of an election under section 41(c)(4) of the Internal 
Revenue Code of 1986 which applies to the taxable year 
which includes January 1, 2007, such election shall be 
treated as revoked with the consent of the Secretary of 
the Treasury if the taxpayer makes an election under 
section 41(c)(5) of such Code (as added by this sub-
section) for such year. 

‘‘(3) EFFECTIVE DATE.—Except as provided in para-
graph (4), the amendments made by this subsection 
[amending this section] shall apply to taxable years 
ending after December 31, 2006. 

‘‘(4) TRANSITION RULE FOR NONCALENDAR TAXABLE 
YEARS.— 

‘‘(A) IN GENERAL.—In the case of a specified transi-
tional taxable year for which an election under sec-
tion 41(c)(5) of the Internal Revenue Code of 1986 (as 
added by this subsection) applies, the credit deter-
mined under section 41(a)(1) of such Code shall be 
equal to the sum of— 

‘‘(i) the applicable 2006 percentage multiplied by 
the amount determined under section 41(a)(1) of 
such Code (as in effect for taxable years ending on 
December 31, 2006), plus 

‘‘(ii) the applicable 2007 percentage multiplied by 
the amount determined under section 41(c)(5) of 
such Code (as in effect for taxable years ending on 
January 1, 2007). 
‘‘(B) DEFINITIONS AND SPECIAL RULES.—For purposes 

of subparagraph (A)— 
‘‘(i) DEFINITIONS.—Terms used in this paragraph 

which are also used in subsection (b)(3) [set out 
above] shall have the respective meanings given 
such terms in such subsection. 

‘‘(ii) DUAL ELECTIONS PERMITTED.—Elections 
under paragraphs (4) and (5) of section 41(c) of such 
Code may both apply for the specified transitional 
taxable year. 

‘‘(iii) DEFERRAL OF DEEMED ELECTION REVOCA-
TION.—Any election under section 41(c)(4) of the In-
ternal Revenue Code of 1986 treated as revoked 
under paragraph (2) shall be treated as revoked for 
the taxable year after the specified transitional 
taxable year.’’ 

EFFECTIVE DATE OF 2005 AMENDMENTS 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the Energy Policy Act of 2005, Pub. 

L. 109–58, to which such amendment relates, see section 
402(m)(1) of Pub. L. 109–135, set out as an Effective and 
Termination Dates of 2005 Amendments note under sec-
tion 23 of this title. 

Pub. L. 109–58, title XIII, § 1351(c), Aug. 8, 2005, 119 
Stat. 1058, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to 
amounts paid or incurred after the date of the enact-
ment of this Act [Aug. 8, 2005], in taxable years ending 
after such date.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–311, title III, § 301(b), Oct. 4, 2004, 118 Stat. 
1178, provided that: ‘‘The amendments made by this 
section [amending this section and section 45C of this 
title] shall apply to amounts paid or incurred after 
June 30, 2004.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title V, § 502(a)(3), Dec. 17, 1999, 113 
Stat. 1919, provided that: ‘‘The amendments made by 
this subsection [amending this section and section 45C 
of this title] shall apply to amounts paid or incurred 
after June 30, 1999.’’ 

Pub. L. 106–170, title V, § 502(b)(2), Dec. 17, 1999, 113 
Stat. 1919, provided that: ‘‘The amendments made by 
this subsection [amending this section] shall apply to 
taxable years beginning after June 30, 1999.’’ 

Pub. L. 106–170, title V, § 502(c)(3), Dec. 17, 1999, 113 
Stat. 1920, provided that: ‘‘The amendments made by 
this subsection [amending this section and section 280C 
of this title] shall apply to amounts paid or incurred 
after June 30, 1999.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–277, div. J, title I, § 1001(c), Oct. 21, 1998, 
112 Stat. 2681–888, provided that: ‘‘The amendments 
made by this section [amending this section and sec-
tion 45C of this title] shall apply to amounts paid or in-
curred after June 30, 1998.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 601(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 45C of this title] shall apply to 
amounts paid or incurred after May 31, 1997.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1201(e)(1), (4) of Pub. L. 104–188 
applicable to individuals who begin work for the em-
ployer after Sept. 30, 1996, see section 1201(g) of Pub. L. 
104–188, set out as a note under section 38 of this title. 

Section 1204(f) of Pub. L. 104–188 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section and section 28 [now 45C] of this title] shall 
apply to taxable years ending after June 30, 1996. 

‘‘(2) SUBSECTIONS (c) AND (d).—The amendments made 
by subsections (c) and (d) [amending this section] shall 
apply to taxable years beginning after June 30, 1996. 

‘‘(3) ESTIMATED TAX.—The amendments made by this 
section shall not be taken into account under section 
6654 or 6655 of the Internal Revenue Code of 1986 (relat-
ing to failure to pay estimated tax) in determining the 
amount of any installment required to be paid for a 
taxable year beginning in 1997.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by section 13111(a)(1) of Pub. L. 103–66 ap-
plicable to taxable years ending after June 30, 1992, see 
section 13111(c) of Pub. L. 103–66, set out as a note under 
section 45C of this title. 

Section 13112(c) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1993.’’ 

Amendment by section 13201(b)(3)(C) of Pub. L. 103–66 
applicable to taxable years beginning after Dec. 31, 
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1992, see section 13201(c) of Pub. L. 103–66, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE OF 1991 AMENDMENT 

Amendment by Pub. L. 102–227 applicable to taxable 
years ending after Dec. 31, 1991, see section 102(c) of 
Pub. L. 102–227, set out as a note under section 45C of 
this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11101(d)(1)(C) of Pub. L. 101–508 
applicable to taxable years beginning after Dec. 31, 
1990, see section 11101(e) of Pub. L. 101–508, set out as a 
note under section 1 of this title. 

Amendment by section 11402(a) of Pub. L. 101–508 ap-
plicable to taxable years beginning after Dec. 31, 1989, 
see section 11402(c) of Pub. L. 101–508, set out as a note 
under section 45C of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7110(e) of Pub. L. 101–239 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 28, 174, 196, and 280C of this title] 
(other than subsection (a) [amending this section and 
section 28 of this title]) shall apply to taxable years be-
ginning after December 31, 1989.’’ 

Amendment by section 7814(e)(2)(C) of Pub. L. 101–239 
effective, except as otherwise provided, as if included in 
the provision of the Technical and Miscellaneous Reve-
nue Act of 1988, Pub. L. 100–647, to which such amend-
ment relates, see section 7817 of Pub. L. 101–239, set out 
as a note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1002(h)(1) of Pub. L. 100–647 ef-
fective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

Section 4008(d) of Pub. L. 100–647 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 28, 196, 280C, and 6501 of this title] 
shall apply to taxable years beginning after December 
31, 1988.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 231(g) of Pub. L. 99–514 provided that: 
‘‘(1) IN GENERAL.—Except as provided in this sub-

section (2), the amendments made by this section 
[amending this section and sections 28, 38, 39, 108, 170, 
280C, 381, 936, 6411, and 6511 of this title, renumbering 
former section 30 of this title as this section, and en-
acting and amending provisions set out as notes under 
this section] shall apply to taxable years beginning 
after December 31, 1985. 

‘‘(2) SUBSECTION (a).—The amendments made by sub-
section (a) [amending this section and provisions set 
out as a note under this section] shall apply to taxable 
years ending after December 31, 1985. 

‘‘(3) BASIC RESEARCH.—Section 41(a)(2) of the Internal 
Revenue Code of 1986 (as added by this section), and the 
amendments made by subsection (c)(2) [amending this 
section], shall apply to taxable years beginning after 
December 31, 1986.’’ 

Amendment by section 1847(b)(1) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(i)(1) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1983, 
and to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 612(e)(1) of Pub. L. 98–369 ap-
plicable to interest paid or accrued after Dec. 31, 1984, 
on indebtedness incurred after Dec. 31, 1984, see section 
612(g) of Pub. L. 98–369, set out as an Effective Date 
note under section 25 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 102(h)(2) of Pub. L. 97–448 provided that the 
amendment made by that section is effective only with 
respect to amounts paid or incurred after March 31, 
1982. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

EFFECTIVE DATE 

Section 221(d) of Pub. L. 97–34, as amended by Pub. L. 
99–514, § 2, title II, § 231(a)(2), Oct. 22, 1986, 100 Stat. 2095, 
2173, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [enacting this section of amending sections 55, 381, 
383, 6096, 6411, and 6511 of this title] shall apply to 
amounts paid or incurred after June 30, 1981. 

‘‘(2) TRANSITIONAL RULE.— 
‘‘(A) IN GENERAL.—If, with respect to the first tax-

able year to which the amendments made by this sec-
tion apply and which ends in 1981 or 1982, the tax-
payer may only take into account qualified research 
expenses paid or incurred during a portion of such 
taxable year, the amount of the qualified research ex-
penses taken into account for the base period of such 
taxable year shall be the amount which bears the 
same ratio to the total qualified research expenses 
for such base period as the number of months in such 
portion of such taxable year bears to the total num-
ber of months in such taxable year. 

‘‘(B) DEFINITIONS.—For purposes of the preceding 
sentence, the terms ‘qualified research expenses’ and 
‘base period’ have the meanings given to such terms 
by section 44F [now 41] of the Internal Revenue Code 
of 1986 [formerly I.R.C. 1954] (as added by this sec-
tion).’’ 

SPECIAL RULE FOR ELECTIONS UNDER EXPIRED 
PROVISIONS 

Pub. L. 109–432, div. A, title I, § 123, Dec. 20, 2006, 120 
Stat. 2944, provided that: 

‘‘(a) RESEARCH CREDIT ELECTIONS.—In the case of any 
taxable year ending after December 31, 2005, and before 
the date of the enactment of this Act [Dec. 20, 2006], 
any election under section 41(c)(4) or section 
280C(c)(3)(C) of the Internal Revenue Code of 1986 shall 
be treated as having been timely made for such taxable 
year if such election is made not later than the later of 
April 15, 2007, or such time as the Secretary of the 
Treasury, or his designee, may specify. Such election 
shall be made in the manner prescribed by such Sec-
retary or designee. 

‘‘(b) OTHER ELECTIONS.—Except as otherwise provided 
by such Secretary or designee, a rule similar to the 
rule of subsection (a) shall apply with respect to elec-
tions under any other expired provision of the Internal 
Revenue Code of 1986 the applicability of which is ex-
tended by reason of the amendments made by this title 
[amending this section and sections 32, 45A, 45C, 45D, 
51, 54, 62, 164, 168, 170, 198, 220, 222, 613A, 1397E, 1400, 
1400A to 1400C, 1400F, 1400N, 6103, 7608, 7652, and 9812 of 
this title, section 1185a of Title 29, Labor, and section 
300gg–5 of Title 42, The Public Health and Welfare, and 
repealing section 51A of this title].’’ 

SPECIAL RULE FOR CREDIT ATTRIBUTABLE TO 
SUSPENSION PERIODS 

Pub. L. 106–170, title V, § 502(d), Dec. 17, 1999, 113 Stat. 
1920, provided that: 

‘‘(1) IN GENERAL.—For purposes of the Internal Reve-
nue Code of 1986, the credit determined under section 41 
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of such Code which is otherwise allowable under such 
Code— 

‘‘(A) shall not be taken into account prior to Octo-
ber 1, 2000, to the extent such credit is attributable to 
the first suspension period; and 

‘‘(B) shall not be taken into account prior to Octo-
ber 1, 2001, to the extent such credit is attributable to 
the second suspension period. 

On or after the earliest date that an amount of credit 
may be taken into account, such amount may be taken 
into account through the filing of an amended return, 
an application for expedited refund, an adjustment of 
estimated taxes, or other means allowed by such Code. 

‘‘(2) SUSPENSION PERIODS.—For purposes of this sub-
section— 

‘‘(A) the first suspension period is the period begin-
ning on July 1, 1999, and ending on September 30, 2000; 
and 

‘‘(B) the second suspension period is the period be-
ginning on October 1, 2000, and ending on September 
30, 2001. 
‘‘(3) EXPEDITED REFUNDS.— 

‘‘(A) IN GENERAL.—If there is an overpayment of tax 
with respect to a taxable year by reason of paragraph 
(1), the taxpayer may file an application for a ten-
tative refund of such overpayment. Such application 
shall be in such manner and form, and contain such 
information, as the Secretary may prescribe. 

‘‘(B) DEADLINE FOR APPLICATIONS.—Subparagraph 
(A) shall apply only to an application filed before the 
date which is 1 year after the close of the suspension 
period to which the application relates. 

‘‘(C) ALLOWANCE OF ADJUSTMENTS.—Not later than 
90 days after the date on which an application is filed 
under this paragraph, the Secretary shall— 

‘‘(i) review the application; 
‘‘(ii) determine the amount of the overpayment; 

and 
‘‘(iii) apply, credit, or refund such overpayment, 

in a manner similar to the manner provided in sec-
tion 6411(b) of such Code. 

‘‘(D) CONSOLIDATED RETURNS.—The provisions of 
section 6411(c) of such Code shall apply to an adjust-
ment under this paragraph in such manner as the 
Secretary may provide. 
‘‘(4) CREDIT ATTRIBUTABLE TO SUSPENSION PERIOD.— 

‘‘(A) IN GENERAL.—For purposes of this subsection, 
in the case of a taxable year which includes a portion 
of the suspension period, the amount of credit deter-
mined under section 41 of such Code for such taxable 
year which is attributable to such period is the 
amount which bears the same ratio to the amount of 
credit determined under such section 41 for such tax-
able year as the number of months in the suspension 
period which are during such taxable year bears to 
the number of months in such taxable year. 

‘‘(B) WAIVER OF ESTIMATED TAX PENALTIES.—No ad-
dition to tax shall be made under section 6654 or 6655 
of such Code for any period before July 1, 1999, with 
respect to any underpayment of tax imposed by such 
Code to the extent such underpayment was created or 
increased by reason of subparagraph (A). 
‘‘(5) SECRETARY.—For purposes of this subsection, the 

term ‘Secretary’ means the Secretary of the Treasury 
(or such Secretary’s delegate).’’ 

SPECIAL RULES FOR TAXABLE YEARS BEGINNING 
BEFORE OCT. 1, 1990, AND ENDING AFTER SEPT. 30, 1990 

Section 7110(a)(2) of Pub. L. 101–239, which set forth 
the method of determining the amount treated as 
qualified research expenses for taxable years beginning 
before Oct. 1, 1990, and ending after Sept. 30, 1990, was 
repealed by Pub. L. 101–508, title XI, § 11402(b)(1), Nov. 5, 
1990, 104 Stat. 1388–473. 

[Section 1702(d)(1) of Pub. L. 104–188 provided that: 
‘‘Notwithstanding section 11402(c) of the Revenue Rec-
onciliation Act of 1990 [Pub. L. 101–508, set out as a note 
under section 45C of this title], the amendment made 
by section 11402(b)(1) of such Act [repealing section 
7110(a)(2) of Pub. L. 101–239, formerly set out as a note 

above] shall apply to taxable years ending after Decem-
ber 31, 1989.’’] 

STUDY AND REPORT ON CREDIT PROVIDED BY THIS 
SECTION 

Section 4007(b) of Pub. L. 100–647 directed Comptroller 
General of United States to conduct a study of credit 
provided by 26 U.S.C. 41 and submit a report of the 
study not later than Dec. 31, 1989, to Committee on 
Ways and Means of House of Representatives and Com-
mittee on Finance of Senate. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

NEW SECTION 41 TREATED AS CONTINUATION OF OLD 
SECTION 44F 

Section 474(i)(2) of Pub. L. 98–369 provided that: ‘‘For 
purposes of determining— 

‘‘(A) whether any excess credit under old section 
44F [now 41] for a taxable year beginning before Janu-
ary 1, 1984, is allowable as a carryover under new sec-
tion 30 [now 41], and 

‘‘(B) the period during which new section 30 [now 
41] is in effect, 

new section 30 [now 41] shall be treated as a continu-
ation of old section 44F (and shall apply only to the ex-
tent old section 44F would have applied).’’ 

§ 42. Low-income housing credit 

(a) In general 

For purposes of section 38, the amount of the 
low-income housing credit determined under 
this section for any taxable year in the credit 
period shall be an amount equal to— 

(1) the applicable percentage of 
(2) the qualified basis of each qualified low- 

income building. 

(b) Applicable percentage: 70 percent present 
value credit for certain new buildings; 30 
percent present value credit for certain 
other buildings 

(1) Determination of applicable percentage 

For purposes of this section, the term ‘‘ap-
plicable percentage’’ means, with respect to 
any building, the appropriate percentage pre-
scribed by the Secretary for the earlier of— 

(i) the month in which such building is 
placed in service, or 

(ii) at the election of the taxpayer— 
(I) the month in which the taxpayer and 

the housing credit agency enter into an 
agreement with respect to such building 
(which is binding on such agency, the tax-
payer, and all successors in interest) as to 
the housing credit dollar amount to be al-
located to such building, or 

(II) in the case of any building to which 
subsection (h)(4)(B) applies, the month in 
which the tax-exempt obligations are is-
sued. 

A month may be elected under clause (ii) 
only if the election is made not later than 
the 5th day after the close of such month. 
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1 So in original. No subpar. (A) has been enacted. 

Such an election, once made, shall be irrev-
ocable. 

(B) 1 Method of prescribing percentages 

The percentages prescribed by the Sec-
retary for any month shall be percentages 
which will yield over a 10-year period 
amounts of credit under subsection (a) which 
have a present value equal to— 

(i) 70 percent of the qualified basis of a 
new building which is not federally sub-
sidized for the taxable year, and 

(ii) 30 percent of the qualified basis of a 
building not described in clause (i). 

(C) Method of discounting 

The present value under subparagraph (B) 
shall be determined— 

(i) as of the last day of the 1st year of 
the 10-year period referred to in subpara-
graph (B), 

(ii) by using a discount rate equal to 72 
percent of the average of the annual Fed-
eral mid-term rate and the annual Federal 
long-term rate applicable under section 
1274(d)(1) to the month applicable under 
clause (i) or (ii) of subparagraph (A) 1 and 
compounded annually, and 

(iii) by assuming that the credit allow-
able under this section for any year is re-
ceived on the last day of such year. 

(2) Temporary minimum credit rate for non- 
federally subsidized new buildings 

In the case of any new building— 
(A) which is placed in service by the tax-

payer after the date of the enactment of this 
paragraph and before December 31, 2013, and 

(B) which is not federally subsidized for 
the taxable year, 

the applicable percentage shall not be less 
than 9 percent. 

(3) Cross references 

(A) For treatment of certain rehabilitation ex-
penditures as separate new buildings, see sub-
section (e). 

(B) For determination of applicable percentage 
for increases in qualified basis after the 1st year of 
the credit period, see subsection (f)(3). 

(C) For authority of housing credit agency to limit 
applicable percentage and qualified basis which 
may be taken into account under this section with 
respect to any building, see subsection (h)(7). 

(c) Qualified basis; qualified low-income building 

For purposes of this section— 

(1) Qualified basis 

(A) Determination 

The qualified basis of any qualified low-in-
come building for any taxable year is an 
amount equal to— 

(i) the applicable fraction (determined as 
of the close of such taxable year) of 

(ii) the eligible basis of such building 
(determined under subsection (d)(5)). 

(B) Applicable fraction 

For purposes of subparagraph (A), the term 
‘‘applicable fraction’’ means the smaller of 
the unit fraction or the floor space fraction. 

(C) Unit fraction 

For purposes of subparagraph (B), the term 
‘‘unit fraction’’ means the fraction— 

(i) the numerator of which is the number 
of low-income units in the building, and 

(ii) the denominator of which is the 
number of residential rental units (wheth-
er or not occupied) in such building. 

(D) Floor space fraction 

For purposes of subparagraph (B), the term 
‘‘floor space fraction’’ means the fraction— 

(i) the numerator of which is the total 
floor space of the low-income units in such 
building, and 

(ii) the denominator of which is the total 
floor space of the residential rental units 
(whether or not occupied) in such building. 

(E) Qualified basis to include portion of 
building used to provide supportive serv-
ices for homeless 

In the case of a qualified low-income build-
ing described in subsection (i)(3)(B)(iii), the 
qualified basis of such building for any tax-
able year shall be increased by the lesser 
of— 

(i) so much of the eligible basis of such 
building as is used throughout the year to 
provide supportive services designed to as-
sist tenants in locating and retaining per-
manent housing, or 

(ii) 20 percent of the qualified basis of 
such building (determined without regard 
to this subparagraph). 

(2) Qualified low-income building 

The term ‘‘qualified low-income building’’ 
means any building— 

(A) which is part of a qualified low-income 
housing project at all times during the pe-
riod— 

(i) beginning on the 1st day in the com-
pliance period on which such building is 
part of such a project, and 

(ii) ending on the last day of the compli-
ance period with respect to such building, 
and 

(B) to which the amendments made by sec-
tion 201(a) of the Tax Reform Act of 1986 
apply. 

(d) Eligible basis 

For purposes of this section— 

(1) New buildings 

The eligible basis of a new building is its ad-
justed basis as of the close of the 1st taxable 
year of the credit period. 

(2) Existing buildings 

(A) In general 

The eligible basis of an existing building 
is— 

(i) in the case of a building which meets 
the requirements of subparagraph (B), its 
adjusted basis as of the close of the 1st 
taxable year of the credit period, and 

(ii) zero in any other case. 

(B) Requirements 

A building meets the requirements of this 
subparagraph if— 
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(i) the building is acquired by purchase 
(as defined in section 179(d)(2)), 

(ii) there is a period of at least 10 years 
between the date of its acquisition by the 
taxpayer and the date the building was 
last placed in service, 

(iii) the building was not previously 
placed in service by the taxpayer or by any 
person who was a related person with re-
spect to the taxpayer as of the time pre-
viously placed in service, and 

(iv) except as provided in subsection 
(f)(5), a credit is allowable under sub-
section (a) by reason of subsection (e) with 
respect to the building. 

(C) Adjusted basis 

For purposes of subparagraph (A), the ad-
justed basis of any building shall not include 
so much of the basis of such building as is 
determined by reference to the basis of other 
property held at any time by the person ac-
quiring the building. 

(D) Special rules for subparagraph (B) 

(i) Special rules for certain transfers 

For purposes of determining under sub-
paragraph (B)(ii) when a building was last 
placed in service, there shall not be taken 
into account any placement in service— 

(I) in connection with the acquisition 
of the building in a transaction in which 
the basis of the building in the hands of 
the person acquiring it is determined in 
whole or in part by reference to the ad-
justed basis of such building in the hands 
of the person from whom acquired, 

(II) by a person whose basis in such 
building is determined under section 
1014(a) (relating to property acquired 
from a decedent), 

(III) by any governmental unit or 
qualified nonprofit organization (as de-
fined in subsection (h)(5)) if the require-
ments of subparagraph (B)(ii) are met 
with respect to the placement in service 
by such unit or organization and all the 
income from such property is exempt 
from Federal income taxation, 

(IV) by any person who acquired such 
building by foreclosure (or by instru-
ment in lieu of foreclosure) of any pur-
chase-money security interest held by 
such person if the requirements of sub-
paragraph (B)(ii) are met with respect to 
the placement in service by such person 
and such building is resold within 12 
months after the date such building is 
placed in service by such person after 
such foreclosure, or 

(V) of a single-family residence by any 
individual who owned and used such resi-
dence for no other purpose than as his 
principal residence. 

(ii) Related person 

For purposes of subparagraph (B)(iii), a 
person (hereinafter in this subclause re-
ferred to as the ‘‘related person’’) is relat-
ed to any person if the related person bears 
a relationship to such person specified in 
section 267(b) or 707(b)(1), or the related 

person and such person are engaged in 
trades or businesses under common control 
(within the meaning of subsections (a) and 
(b) of section 52). 

(3) Eligible basis reduced where disproportion-
ate standards for units 

(A) In general 

Except as provided in subparagraph (B), 
the eligible basis of any building shall be re-
duced by an amount equal to the portion of 
the adjusted basis of the building which is 
attributable to residential rental units in 
the building which are not low-income units 
and which are above the average quality 
standard of the low-income units in the 
building. 

(B) Exception where taxpayer elects to ex-
clude excess costs 

(i) In general 

Subparagraph (A) shall not apply with 
respect to a residential rental unit in a 
building which is not a low-income unit 
if— 

(I) the excess described in clause (ii) 
with respect to such unit is not greater 
than 15 percent of the cost described in 
clause (ii)(II), and 

(II) the taxpayer elects to exclude from 
the eligible basis of such building the ex-
cess described in clause (ii) with respect 
to such unit. 

(ii) Excess 

The excess described in this clause with 
respect to any unit is the excess of— 

(I) the cost of such unit, over 
(II) the amount which would be the 

cost of such unit if the average cost per 
square foot of low-income units in the 
building were substituted for the cost 
per square foot of such unit. 

The Secretary may by regulation provide 
for the determination of the excess under 
this clause on a basis other than square 
foot costs. 

(4) Special rules relating to determination of 
adjusted basis 

For purposes of this subsection— 

(A) In general 

Except as provided in subparagraphs (B) 
and (C), the adjusted basis of any building 
shall be determined without regard to the 
adjusted basis of any property which is not 
residential rental property. 

(B) Basis of property in common areas, etc., 
included 

The adjusted basis of any building shall be 
determined by taking into account the ad-
justed basis of property (of a character sub-
ject to the allowance for depreciation) used 
in common areas or provided as comparable 
amenities to all residential rental units in 
such building. 

(C) Inclusion of basis of property used to 
provide services for certain nontenants 

(i) In general 

The adjusted basis of any building lo-
cated in a qualified census tract (as de-
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fined in paragraph (5)(C)) shall be deter-
mined by taking into account the adjusted 
basis of property (of a character subject to 
the allowance for depreciation and not 
otherwise taken into account) used 
throughout the taxable year in providing 
any community service facility. 

(ii) Limitation 

The increase in the adjusted basis of any 
building which is taken into account by 
reason of clause (i) shall not exceed the 
sum of— 

(I) 25 percent of so much of the eligible 
basis of the qualified low-income housing 
project of which it is a part as does not 
exceed $15,000,000, plus 

(II) 10 percent of so much of the eligi-
ble basis of such project as is not taken 
into account under subclause (I). 

For purposes of the preceding sentence, all 
community service facilities which are 
part of the same qualified low-income 
housing project shall be treated as one fa-
cility. 

(iii) Community service facility 

For purposes of this subparagraph, the 
term ‘‘community service facility’’ means 
any facility designed to serve primarily in-
dividuals whose income is 60 percent or 
less of area median income (within the 
meaning of subsection (g)(1)(B)). 

(D) No reduction for depreciation 

The adjusted basis of any building shall be 
determined without regard to paragraphs (2) 
and (3) of section 1016(a). 

(5) Special rules for determining eligible basis 

(A) Federal grants not taken into account in 
determining eligible basis 

The eligible basis of a building shall not 
include any costs financed with the proceeds 
of a federally funded grant. 

(B) Increase in credit for buildings in high 
cost areas 

(i) In general 

In the case of any building located in a 
qualified census tract or difficult develop-
ment area which is designated for purposes 
of this subparagraph— 

(I) in the case of a new building, the el-
igible basis of such building shall be 130 
percent of such basis determined without 
regard to this subparagraph, and 

(II) in the case of an existing building, 
the rehabilitation expenditures taken 
into account under subsection (e) shall 
be 130 percent of such expenditures de-
termined without regard to this subpara-
graph. 

(ii) Qualified census tract 

(I) In general 

The term ‘‘qualified census tract’’ 
means any census tract which is des-
ignated by the Secretary of Housing and 
Urban Development and, for the most re-
cent year for which census data are 
available on household income in such 

tract, either in which 50 percent or more 
of the households have an income which 
is less than 60 percent of the area median 
gross income for such year or which has 
a poverty rate of at least 25 percent. If 
the Secretary of Housing and Urban De-
velopment determines that sufficient 
data for any period are not available to 
apply this clause on the basis of census 
tracts, such Secretary shall apply this 
clause for such period on the basis of 
enumeration districts. 

(II) Limit on MSA’s designated 

The portion of a metropolitan statis-
tical area which may be designated for 
purposes of this subparagraph shall not 
exceed an area having 20 percent of the 
population of such metropolitan statis-
tical area. 

(III) Determination of areas 

For purposes of this clause, each met-
ropolitan statistical area shall be treat-
ed as a separate area and all nonmetro-
politan areas in a State shall be treated 
as 1 area. 

(iii) Difficult development areas 

(I) In general 

The term ‘‘difficult development 
areas’’ means any area designated by the 
Secretary of Housing and Urban Develop-
ment as an area which has high con-
struction, land, and utility costs relative 
to area median gross income. 

(II) Limit on areas designated 

The portions of metropolitan statis-
tical areas which may be designated for 
purposes of this subparagraph shall not 
exceed an aggregate area having 20 per-
cent of the population of such metropoli-
tan statistical areas. A comparable rule 
shall apply to nonmetropolitan areas. 

(iv) Special rules and definitions 

For purposes of this subparagraph— 
(I) population shall be determined on 

the basis of the most recent decennial 
census for which data are available, 

(II) area median gross income shall be 
determined in accordance with sub-
section (g)(4), 

(III) the term ‘‘metropolitan statis-
tical area’’ has the same meaning as 
when used in section 143(k)(2)(B), and 

(IV) the term ‘‘nonmetropolitan area’’ 
means any county (or portion thereof) 
which is not within a metropolitan sta-
tistical area. 

(v) Buildings designated by State housing 
credit agency 

Any building which is designated by the 
State housing credit agency as requiring 
the increase in credit under this subpara-
graph in order for such building to be fi-
nancially feasible as part of a qualified 
low-income housing project shall be treat-
ed for purposes of this subparagraph as lo-
cated in a difficult development area 
which is designated for purposes of this 
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subparagraph. The preceding sentence 
shall not apply to any building if para-
graph (1) of subsection (h) does not apply 
to any portion of the eligible basis of such 
building by reason of paragraph (4) of such 
subsection. 

(6) Credit allowable for certain buildings ac-
quired during 10-year period described in 
paragraph (2)(B)(ii) 

(A) In general 

Paragraph (2)(B)(ii) shall not apply to any 
federally- or State-assisted building. 

(B) Buildings acquired from insured deposi-
tory institutions in default 

On application by the taxpayer, the Sec-
retary may waive paragraph (2)(B)(ii) with 
respect to any building acquired from an in-
sured depository institution in default (as 
defined in section 3 of the Federal Deposit 
Insurance Act) or from a receiver or con-
servator of such an institution. 

(C) Federally- or State-assisted building 

For purposes of this paragraph— 

(i) Federally-assisted building 

The term ‘‘federally-assisted building’’ 
means any building which is substantially 
assisted, financed, or operated under sec-
tion 8 of the United States Housing Act of 
1937, section 221(d)(3), 221(d)(4), or 236 of the 
National Housing Act, section 515 of the 
Housing Act of 1949, or any other housing 
program administered by the Department 
of Housing and Urban Development or by 
the Rural Housing Service of the Depart-
ment of Agriculture. 

(ii) State-assisted building 

The term ‘‘State-assisted building’’ 
means any building which is substantially 
assisted, financed, or operated under any 
State law similar in purposes to any of the 
laws referred to in clause (i). 

(7) Acquisition of building before end of prior 
compliance period 

(A) In general 

Under regulations prescribed by the Sec-
retary, in the case of a building described in 
subparagraph (B) (or interest therein) which 
is acquired by the taxpayer— 

(i) paragraph (2)(B) shall not apply, but 
(ii) the credit allowable by reason of sub-

section (a) to the taxpayer for any period 
after such acquisition shall be equal to the 
amount of credit which would have been 
allowable under subsection (a) for such pe-
riod to the prior owner referred to in sub-
paragraph (B) had such owner not disposed 
of the building. 

(B) Description of building 

A building is described in this subpara-
graph if— 

(i) a credit was allowed by reason of sub-
section (a) to any prior owner of such 
building, and 

(ii) the taxpayer acquired such building 
before the end of the compliance period for 
such building with respect to such prior 

owner (determined without regard to any 
disposition by such prior owner). 

(e) Rehabilitation expenditures treated as sepa-
rate new building 

(1) In general 

Rehabilitation expenditures paid or incurred 
by the taxpayer with respect to any building 
shall be treated for purposes of this section as 
a separate new building. 

(2) Rehabilitation expenditures 

For purposes of paragraph (1)— 

(A) In general 

The term ‘‘rehabilitation expenditures’’ 
means amounts chargeable to capital ac-
count and incurred for property (or additions 
or improvements to property) of a character 
subject to the allowance for depreciation in 
connection with the rehabilitation of a 
building. 

(B) Cost of acquisition, etc,2 not included 

Such term does not include the cost of ac-
quiring any building (or interest therein) or 
any amount not permitted to be taken into 
account under paragraph (3) or (4) of sub-
section (d). 

(3) Minimum expenditures to qualify 

(A) In general 

Paragraph (1) shall apply to rehabilitation 
expenditures with respect to any building 
only if— 

(i) the expenditures are allocable to 1 or 
more low-income units or substantially 
benefit such units, and 

(ii) the amount of such expenditures dur-
ing any 24-month period meets the require-
ments of whichever of the following sub-
clauses requires the greater amount of 
such expenditures: 

(I) The requirement of this subclause is 
met if such amount is not less than 20 
percent of the adjusted basis of the 
building (determined as of the 1st day of 
such period and without regard to para-
graphs (2) and (3) of section 1016(a)). 

(II) The requirement of this subclause 
is met if the qualified basis attributable 
to such amount, when divided by the 
number of low-income units in the build-
ing, is $6,000 or more. 

(B) Exception from 10 percent rehabilitation 

In the case of a building acquired by the 
taxpayer from a governmental unit, at the 
election of the taxpayer, subparagraph 
(A)(ii)(I) shall not apply and the credit under 
this section for such rehabilitation expendi-
tures shall be determined using the percent-
age applicable under subsection (b)(2)(B)(ii). 

(C) Date of determination 

The determination under subparagraph (A) 
shall be made as of the close of the 1st tax-
able year in the credit period with respect to 
such expenditures. 

(D) Inflation adjustment 

In the case of any expenditures which are 
treated under paragraph (4) as placed in 
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service during any calendar year after 2009, 
the $6,000 amount in subparagraph (A)(ii)(II) 
shall be increased by an amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for such cal-
endar year by substituting ‘‘calendar year 
2008’’ for ‘‘calendar year 1992’’ in subpara-
graph (B) thereof. 

Any increase under the preceding sentence 
which is not a multiple of $100 shall be 
rounded to the nearest multiple of $100. 

(4) Special rules 

For purposes of applying this section with 
respect to expenditures which are treated as a 
separate building by reason of this sub-
section— 

(A) such expenditures shall be treated as 
placed in service at the close of the 24-month 
period referred to in paragraph (3)(A), and 

(B) the applicable fraction under sub-
section (c)(1) shall be the applicable fraction 
for the building (without regard to para-
graph (1)) with respect to which the expendi-
tures were incurred. 

Nothing in subsection (d)(2) shall prevent a 
credit from being allowed by reason of this 
subsection. 

(5) No double counting 

Rehabilitation expenditures may, at the 
election of the taxpayer, be taken into ac-
count under this subsection or subsection 
(d)(2)(A)(i) but not under both such sub-
sections. 

(6) Regulations to apply subsection with re-
spect to group of units in building 

The Secretary may prescribe regulations, 
consistent with the purposes of this sub-
section, treating a group of units with respect 
to which rehabilitation expenditures are in-
curred as a separate new building. 

(f) Definition and special rules relating to credit 
period 

(1) Credit period defined 

For purposes of this section, the term ‘‘cred-
it period’’ means, with respect to any building, 
the period of 10 taxable years beginning with— 

(A) the taxable year in which the building 
is placed in service, or 

(B) at the election of the taxpayer, the 
succeeding taxable year, 

but only if the building is a qualified low-in-
come building as of the close of the 1st year of 
such period. The election under subparagraph 
(B), once made, shall be irrevocable. 

(2) Special rule for 1st year of credit period 

(A) In general 

The credit allowable under subsection (a) 
with respect to any building for the 1st tax-
able year of the credit period shall be deter-
mined by substituting for the applicable 
fraction under subsection (c)(1) the frac-
tion— 

(i) the numerator of which is the sum of 
the applicable fractions determined under 
subsection (c)(1) as of the close of each full 

month of such year during which such 
building was in service, and 

(ii) the denominator of which is 12. 

(B) Disallowed 1st year credit allowed in 
11th year 

Any reduction by reason of subparagraph 
(A) in the credit allowable (without regard 
to subparagraph (A)) for the 1st taxable year 
of the credit period shall be allowable under 
subsection (a) for the 1st taxable year fol-
lowing the credit period. 

(3) Determination of applicable percentage 
with respect to increases in qualified basis 
after 1st year of credit period 

(A) In general 

In the case of any building which was a 
qualified low-income building as of the close 
of the 1st year of the credit period, if— 

(i) as of the close of any taxable year in 
the compliance period (after the 1st year 
of the credit period) the qualified basis of 
such building exceeds 

(ii) the qualified basis of such building as 
of the close of the 1st year of the credit pe-
riod, 

the applicable percentage which shall apply 
under subsection (a) for the taxable year to 
such excess shall be the percentage equal to 
2⁄3 of the applicable percentage which (after 
the application of subsection (h)) would but 
for this paragraph apply to such basis. 

(B) 1st year computation applies 

A rule similar to the rule of paragraph 
(2)(A) shall apply to any increase in qualified 
basis to which subparagraph (A) applies for 
the 1st year of such increase. 

(4) Dispositions of property 

If a building (or an interest therein) is dis-
posed of during any year for which credit is al-
lowable under subsection (a), such credit shall 
be allocated between the parties on the basis 
of the number of days during such year the 
building (or interest) was held by each. In any 
such case, proper adjustments shall be made in 
the application of subsection (j). 

(5) Credit period for existing buildings not to 
begin before rehabilitation credit allowed 

(A) In general 

The credit period for an existing building 
shall not begin before the 1st taxable year of 
the credit period for rehabilitation expendi-
tures with respect to the building. 

(B) Acquisition credit allowed for certain 
buildings not allowed a rehabilitation 
credit 

(i) In general 

In the case of a building described in 
clause (ii)— 

(I) subsection (d)(2)(B)(iv) shall not 
apply, and 

(II) the credit period for such building 
shall not begin before the taxable year 
which would be the 1st taxable year of 
the credit period for rehabilitation ex-
penditures with respect to the building 
under the modifications described in 
clause (ii)(II). 
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(ii) Building described 

A building is described in this clause if— 
(I) a waiver is granted under sub-

section (d)(6)(C) with respect to the ac-
quisition of the building, and 

(II) a credit would be allowed for reha-
bilitation expenditures with respect to 
such building if subsection (e)(3)(A)(ii)(I) 
did not apply and if the dollar amount in 
effect under subsection (e)(3)(A)(ii)(II) 
were two-thirds of such amount. 

(g) Qualified low-income housing project 

For purposes of this section— 

(1) In general 

The term ‘‘qualified low-income housing 
project’’ means any project for residential 
rental property if the project meets the re-
quirements of subparagraph (A) or (B) which-
ever is elected by the taxpayer: 

(A) 20–50 test 

The project meets the requirements of this 
subparagraph if 20 percent or more of the 
residential units in such project are both 
rent-restricted and occupied by individuals 
whose income is 50 percent or less of area 
median gross income. 

(B) 40–60 test 

The project meets the requirements of this 
subparagraph if 40 percent or more of the 
residential units in such project are both 
rent-restricted and occupied by individuals 
whose income is 60 percent or less of area 
median gross income. 

Any election under this paragraph, once made, 
shall be irrevocable. For purposes of this para-
graph, any property shall not be treated as 
failing to be residential rental property mere-
ly because part of the building in which such 
property is located is used for purposes other 
than residential rental purposes. 

(2) Rent-restricted units 

(A) In general 

For purposes of paragraph (1), a residential 
unit is rent-restricted if the gross rent with 
respect to such unit does not exceed 30 per-
cent of the imputed income limitation appli-
cable to such unit. For purposes of the pre-
ceding sentence, the amount of the income 
limitation under paragraph (1) applicable for 
any period shall not be less than such limi-
tation applicable for the earliest period the 
building (which contains the unit) was in-
cluded in the determination of whether the 
project is a qualified low-income housing 
project. 

(B) Gross rent 

For purposes of subparagraph (A), gross 
rent— 

(i) does not include any payment under 
section 8 of the United States Housing Act 
of 1937 or any comparable rental assistance 
program (with respect to such unit or oc-
cupants thereof), 

(ii) includes any utility allowance deter-
mined by the Secretary after taking into 
account such determinations under section 
8 of the United States Housing Act of 1937, 

(iii) does not include any fee for a sup-
portive service which is paid to the owner 
of the unit (on the basis of the low-income 
status of the tenant of the unit) by any 
governmental program of assistance (or by 
an organization described in section 
501(c)(3) and exempt from tax under sec-
tion 501(a)) if such program (or organiza-
tion) provides assistance for rent and the 
amount of assistance provided for rent is 
not separable from the amount of assist-
ance provided for supportive services, and 

(iv) does not include any rental payment 
to the owner of the unit to the extent such 
owner pays an equivalent amount to the 
Farmers’ Home Administration under sec-
tion 515 of the Housing Act of 1949. 

For purposes of clause (iii), the term ‘‘sup-
portive service’’ means any service provided 
under a planned program of services de-
signed to enable residents of a residential 
rental property to remain independent and 
avoid placement in a hospital, nursing home, 
or intermediate care facility for the men-
tally or physically handicapped. In the case 
of a single-room occupancy unit or a build-
ing described in subsection (i)(3)(B)(iii), such 
term includes any service provided to assist 
tenants in locating and retaining permanent 
housing. 

(C) Imputed income limitation applicable to 
unit 

For purposes of this paragraph, the im-
puted income limitation applicable to a unit 
is the income limitation which would apply 
under paragraph (1) to individuals occupying 
the unit if the number of individuals occupy-
ing the unit were as follows: 

(i) In the case of a unit which does not 
have a separate bedroom, 1 individual. 

(ii) In the case of a unit which has 1 or 
more separate bedrooms, 1.5 individuals 
for each separate bedroom. 

In the case of a project with respect to which 
a credit is allowable by reason of this sec-
tion and for which financing is provided by a 
bond described in section 142(a)(7), the im-
puted income limitation shall apply in lieu 
of the otherwise applicable income limita-
tion for purposes of applying section 
142(d)(4)(B)(ii). 

(D) Treatment of units occupied by individ-
uals whose incomes rise above limit 

(i) In general 

Except as provided in clause (ii), not-
withstanding an increase in the income of 
the occupants of a low-income unit above 
the income limitation applicable under 
paragraph (1), such unit shall continue to 
be treated as a low-income unit if the in-
come of such occupants initially met such 
income limitation and such unit continues 
to be rent-restricted. 

(ii) Next available unit must be rented to 
low-income tenant if income rises 
above 140 percent of income limit 

If the income of the occupants of the 
unit increases above 140 percent of the in-
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come limitation applicable under para-
graph (1), clause (i) shall cease to apply to 
such unit if any residential rental unit in 
the building (of a size comparable to, or 
smaller than, such unit) is occupied by a 
new resident whose income exceeds such 
income limitation. In the case of a project 
described in section 142(d)(4)(B), the pre-
ceding sentence shall be applied by sub-
stituting ‘‘170 percent’’ for ‘‘140 percent’’ 
and by substituting ‘‘any low-income unit 
in the building is occupied by a new resi-
dent whose income exceeds 40 percent of 
area median gross income’’ for ‘‘any resi-
dential unit in the building (of a size com-
parable to, or smaller than, such unit) is 
occupied by a new resident whose income 
exceeds such income limitation’’. 

(E) Units where Federal rental assistance is 
reduced as tenant’s income increases 

If the gross rent with respect to a residen-
tial unit exceeds the limitation under sub-
paragraph (A) by reason of the fact that the 
income of the occupants thereof exceeds the 
income limitation applicable under para-
graph (1), such unit shall, nevertheless, be 
treated as a rent-restricted unit for purposes 
of paragraph (1) if— 

(i) a Federal rental assistance payment 
described in subparagraph (B)(i) is made 
with respect to such unit or its occupants, 
and 

(ii) the sum of such payment and the 
gross rent with respect to such unit does 
not exceed the sum of the amount of such 
payment which would be made and the 
gross rent which would be payable with re-
spect to such unit if— 

(I) the income of the occupants thereof 
did not exceed the income limitation ap-
plicable under paragraph (1), and 

(II) such units were rent-restricted 
within the meaning of subparagraph (A). 

The preceding sentence shall apply to any 
unit only if the result described in clause (ii) 
is required by Federal statute as of the date 
of the enactment of this subparagraph and 
as of the date the Federal rental assistance 
payment is made. 

(3) Date for meeting requirements 

(A) In general 

Except as otherwise provided in this para-
graph, a building shall be treated as a quali-
fied low-income building only if the project 
(of which such building is a part) meets the 
requirements of paragraph (1) not later than 
the close of the 1st year of the credit period 
for such building. 

(B) Buildings which rely on later buildings 
for qualification 

(i) In general 

In determining whether a building (here-
inafter in this subparagraph referred to as 
the ‘‘prior building’’) is a qualified low-in-
come building, the taxpayer may take into 
account 1 or more additional buildings 
placed in service during the 12-month pe-
riod described in subparagraph (A) with re-

spect to the prior building only if the tax-
payer elects to apply clause (ii) with re-
spect to each additional building taken 
into account. 

(ii) Treatment of elected buildings 

In the case of a building which the tax-
payer elects to take into account under 
clause (i), the period under subparagraph 
(A) for such building shall end at the close 
of the 12-month period applicable to the 
prior building. 

(iii) Date prior building is treated as 
placed in service 

For purposes of determining the credit 
period and the compliance period for the 
prior building, the prior building shall be 
treated for purposes of this section as 
placed in service on the most recent date 
any additional building elected by the tax-
payer (with respect to such prior building) 
was placed in service. 

(C) Special rule 

A building— 
(i) other than the 1st building placed in 

service as part of a project, and 
(ii) other than a building which is placed 

in service during the 12-month period de-
scribed in subparagraph (A) with respect to 
a prior building which becomes a qualified 
low-income building, 

shall in no event be treated as a qualified 
low-income building unless the project is a 
qualified low-income housing project (with-
out regard to such building) on the date such 
building is placed in service. 

(D) Projects with more than 1 building must 
be identified 

For purposes of this section, a project 
shall be treated as consisting of only 1 build-
ing unless, before the close of the 1st cal-
endar year in the project period (as defined 
in subsection (h)(1)(F)(ii)), each building 
which is (or will be) part of such project is 
identified in such form and manner as the 
Secretary may provide. 

(4) Certain rules made applicable 

Paragraphs (2) (other than subparagraph (A) 
thereof), (3), (4), (5), (6), and (7) of section 
142(d), and section 6652(j), shall apply for pur-
poses of determining whether any project is a 
qualified low-income housing project and 
whether any unit is a low-income unit; except 
that, in applying such provisions for such pur-
poses, the term ‘‘gross rent’’ shall have the 
meaning given such term by paragraph (2)(B) 
of this subsection. 

(5) Election to treat building after compliance 
period as not part of a project 

For purposes of this section, the taxpayer 
may elect to treat any building as not part of 
a qualified low-income housing project for any 
period beginning after the compliance period 
for such building. 

(6) Special rule where de minimis equity con-
tribution 

Property shall not be treated as failing to be 
residential rental property for purposes of this 
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section merely because the occupant of a resi-
dential unit in the project pays (on a vol-
untary basis) to the lessor a de minimis 
amount to be held toward the purchase by 
such occupant of a residential unit in such 
project if— 

(A) all amounts so paid are refunded to the 
occupant on the cessation of his occupancy 
of a unit in the project, and 

(B) the purchase of the unit is not per-
mitted until after the close of the compli-
ance period with respect to the building in 
which the unit is located. 

Any amount paid to the lessor as described in 
the preceding sentence shall be included in 
gross rent under paragraph (2) for purposes of 
determining whether the unit is rent-re-
stricted. 

(7) Scattered site projects 

Buildings which would (but for their lack of 
proximity) be treated as a project for purposes 
of this section shall be so treated if all of the 
dwelling units in each of the buildings are 
rent-restricted (within the meaning of para-
graph (2)) residential rental units. 

(8) Waiver of certain de minimis errors and re-
certifications 

On application by the taxpayer, the Sec-
retary may waive— 

(A) any recapture under subsection (j) in 
the case of any de minimis error in comply-
ing with paragraph (1), or 

(B) any annual recertification of tenant in-
come for purposes of this subsection, if the 
entire building is occupied by low-income 
tenants. 

(9) Clarification of general public use require-
ment 

A project does not fail to meet the general 
public use requirement solely because of occu-
pancy restrictions or preferences that favor 
tenants— 

(A) with special needs, 
(B) who are members of a specified group 

under a Federal program or State program 
or policy that supports housing for such a 
specified group, or 

(C) who are involved in artistic or literary 
activities. 

(h) Limitation on aggregate credit allowable 
with respect to projects located in a State 

(1) Credit may not exceed credit amount allo-
cated to building 

(A) In general 

The amount of the credit determined 
under this section for any taxable year with 
respect to any building shall not exceed the 
housing credit dollar amount allocated to 
such building under this subsection. 

(B) Time for making allocation 

Except in the case of an allocation which 
meets the requirements of subparagraph (C), 
(D), (E), or (F), an allocation shall be taken 
into account under subparagraph (A) only if 
it is made not later than the close of the cal-
endar year in which the building is placed in 
service. 

(C) Exception where binding commitment 

An allocation meets the requirements of 
this subparagraph if there is a binding com-
mitment (not later than the close of the cal-
endar year in which the building is placed in 
service) by the housing credit agency to al-
locate a specified housing credit dollar 
amount to such building beginning in a spec-
ified later taxable year. 

(D) Exception where increase in qualified 
basis 

(i) In general 

An allocation meets the requirements of 
this subparagraph if such allocation is 
made not later than the close of the cal-
endar year in which ends the taxable year 
to which it will 1st apply but only to the 
extent the amount of such allocation does 
not exceed the limitation under clause (ii). 

(ii) Limitation 

The limitation under this clause is the 
amount of credit allowable under this sec-
tion (without regard to this subsection) for 
a taxable year with respect to an increase 
in the qualified basis of the building equal 
to the excess of— 

(I) the qualified basis of such building 
as of the close of the 1st taxable year to 
which such allocation will apply, over 

(II) the qualified basis of such building 
as of the close of the 1st taxable year to 
which the most recent prior housing 
credit allocation with respect to such 
building applied. 

(iii) Housing credit dollar amount reduced 
by full allocation 

Notwithstanding clause (i), the full 
amount of the allocation shall be taken 
into account under paragraph (2). 

(E) Exception where 10 percent of cost in-
curred 

(i) In general 

An allocation meets the requirements of 
this subparagraph if such allocation is 
made with respect to a qualified building 
which is placed in service not later than 
the close of the second calendar year fol-
lowing the calendar year in which the allo-
cation is made. 

(ii) Qualified building 

For purposes of clause (i), the term 
‘‘qualified building’’ means any building 
which is part of a project if the taxpayer’s 
basis in such project (as of the date which 
is 1 year after the date that the allocation 
was made) is more than 10 percent of the 
taxpayer’s reasonably expected basis in 
such project (as of the close of the second 
calendar year referred to in clause (i)). 
Such term does not include any existing 
building unless a credit is allowable under 
subsection (e) for rehabilitation expendi-
tures paid or incurred by the taxpayer 
with respect to such building for a taxable 
year ending during the second calendar 
year referred to in clause (i) or the prior 
taxable year. 
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(F) Allocation of credit on a project basis 

(i) In general 

In the case of a project which includes 
(or will include) more than 1 building, an 
allocation meets the requirements of this 
subparagraph if— 

(I) the allocation is made to the 
project for a calendar year during the 
project period, 

(II) the allocation only applies to 
buildings placed in service during or 
after the calendar year for which the al-
location is made, and 

(III) the portion of such allocation 
which is allocated to any building in 
such project is specified not later than 
the close of the calendar year in which 
the building is placed in service. 

(ii) Project period 

For purposes of clause (i), the term 
‘‘project period’’ means the period— 

(I) beginning with the 1st calendar 
year for which an allocation may be 
made for the 1st building placed in serv-
ice as part of such project, and 

(II) ending with the calendar year the 
last building is placed in service as part 
of such project. 

(2) Allocated credit amount to apply to all tax-
able years ending during or after credit al-
location year 

Any housing credit dollar amount allocated 
to any building for any calendar year— 

(A) shall apply to such building for all tax-
able years in the compliance period ending 
during or after such calendar year, and 

(B) shall reduce the aggregate housing 
credit dollar amount of the allocating agen-
cy only for such calendar year. 

(3) Housing credit dollar amount for agencies 

(A) In general 

The aggregate housing credit dollar 
amount which a housing credit agency may 
allocate for any calendar year is the portion 
of the State housing credit ceiling allocated 
under this paragraph for such calendar year 
to such agency. 

(B) State ceiling initially allocated to State 
housing credit agencies 

Except as provided in subparagraphs (D) 
and (E), the State housing credit ceiling for 
each calendar year shall be allocated to the 
housing credit agency of such State. If there 
is more than 1 housing credit agency of a 
State, all such agencies shall be treated as a 
single agency. 

(C) State housing credit ceiling 

The State housing credit ceiling applicable 
to any State for any calendar year shall be 
an amount equal to the sum of— 

(i) the unused State housing credit ceil-
ing (if any) of such State for the preceding 
calendar year, 

(ii) the greater of— 
(I) $1.75 ($1.50 for 2001) multiplied by 

the State population, or 
(II) $2,000,000, 

(iii) the amount of State housing credit 
ceiling returned in the calendar year, plus 

(iv) the amount (if any) allocated under 
subparagraph (D) to such State by the Sec-
retary. 

For purposes of clause (i), the unused State 
housing credit ceiling for any calendar year 
is the excess (if any) of the sum of the 
amounts described in clauses (ii) through 
(iv) over the aggregate housing credit dollar 
amount allocated for such year. For pur-
poses of clause (iii), the amount of State 
housing credit ceiling returned in the cal-
endar year equals the housing credit dollar 
amount previously allocated within the 
State to any project which fails to meet the 
10 percent test under paragraph (1)(E)(ii) on 
a date after the close of the calendar year in 
which the allocation was made or which does 
not become a qualified low-income housing 
project within the period required by this 
section or the terms of the allocation or to 
any project with respect to which an alloca-
tion is cancelled by mutual consent of the 
housing credit agency and the allocation re-
cipient. 

(D) Unused housing credit carryovers allo-
cated among certain States 

(i) In general 

The unused housing credit carryover of a 
State for any calendar year shall be as-
signed to the Secretary for allocation 
among qualified States for the succeeding 
calendar year. 

(ii) Unused housing credit carryover 

For purposes of this subparagraph, the 
unused housing credit carryover of a State 
for any calendar year is the excess (if any) 
of— 

(I) the unused State housing credit 
ceiling for the year preceding such year, 
over 

(II) the aggregate housing credit dollar 
amount allocated for such year. 

(iii) Formula for allocation of unused hous-
ing credit carryovers among qualified 
States 

The amount allocated under this sub-
paragraph to a qualified State for any cal-
endar year shall be the amount determined 
by the Secretary to bear the same ratio to 
the aggregate unused housing credit carry-
overs of all States for the preceding cal-
endar year as such State’s population for 
the calendar year bears to the population 
of all qualified States for the calendar 
year. For purposes of the preceding sen-
tence, population shall be determined in 
accordance with section 146(j). 

(iv) Qualified State 

For purposes of this subparagraph, the 
term ‘‘qualified State’’ means, with re-
spect to a calendar year, any State— 

(I) which allocated its entire State 
housing credit ceiling for the preceding 
calendar year, and 

(II) for which a request is made (not 
later than May 1 of the calendar year) to 
receive an allocation under clause (iii). 
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(E) Special rule for States with constitutional 
home rule cities 

For purposes of this subsection— 

(i) In general 

The aggregate housing credit dollar 
amount for any constitutional home rule 
city for any calendar year shall be an 
amount which bears the same ratio to the 
State housing credit ceiling for such cal-
endar year as— 

(I) the population of such city, bears to 
(II) the population of the entire State. 

(ii) Coordination with other allocations 

In the case of any State which contains 
1 or more constitutional home rule cities, 
for purposes of applying this paragraph 
with respect to housing credit agencies in 
such State other than constitutional home 
rule cities, the State housing credit ceiling 
for any calendar year shall be reduced by 
the aggregate housing credit dollar 
amounts determined for such year for all 
constitutional home rule cities in such 
State. 

(iii) Constitutional home rule city 

For purposes of this paragraph, the term 
‘‘constitutional home rule city’’ has the 
meaning given such term by section 
146(d)(3)(C). 

(F) State may provide for different allocation 

Rules similar to the rules of section 146(e) 
(other than paragraph (2)(B) thereof) shall 
apply for purposes of this paragraph. 

(G) Population 

For purposes of this paragraph, population 
shall be determined in accordance with sec-
tion 146(j). 

(H) Cost-of-living adjustment 

(i) In general 

In the case of a calendar year after 2002, 
the $2,000,000 and $1.75 amounts in subpara-
graph (C) shall each be increased by an 
amount equal to— 

(I) such dollar amount, multiplied by 
(II) the cost-of-living adjustment de-

termined under section 1(f)(3) for such 
calendar year by substituting ‘‘calendar 
year 2001’’ for ‘‘calendar year 1992’’ in 
subparagraph (B) thereof. 

(ii) Rounding 

(I) In the case of the $2,000,000 amount, 
any increase under clause (i) which is not 
a multiple of $5,000 shall be rounded to the 
next lowest multiple of $5,000. 

(II) In the case of the $1.75 amount, any 
increase under clause (i) which is not a 
multiple of 5 cents shall be rounded to the 
next lowest multiple of 5 cents. 

(I) Increase in State housing credit ceiling 
for 2008 and 2009 

In the case of calendar years 2008 and 
2009— 

(i) the dollar amount in effect under sub-
paragraph (C)(ii)(I) for such calendar year 
(after any increase under subparagraph 
(H)) shall be increased by $0.20, and 

(ii) the dollar amount in effect under 
subparagraph (C)(ii)(II) for such calendar 
year (after any increase under subpara-
graph (H)) shall be increased by an amount 
equal to 10 percent of such dollar amount 
(rounded to the next lowest multiple of 
$5,000). 

(4) Credit for buildings financed by tax-exempt 
bonds subject to volume cap not taken into 
account 

(A) In general 

Paragraph (1) shall not apply to the por-
tion of any credit allowable under sub-
section (a) which is attributable to eligible 
basis financed by any obligation the interest 
on which is exempt from tax under section 
103 if— 

(i) such obligation is taken into account 
under section 146, and 

(ii) principal payments on such financing 
are applied within a reasonable period to 
redeem obligations the proceeds of which 
were used to provide such financing or 
such financing is refunded as described in 
section 146(i)(6). 

(B) Special rule where 50 percent or more of 
building is financed with tax-exempt 
bonds subject to volume cap 

For purposes of subparagraph (A), if 50 per-
cent or more of the aggregate basis of any 
building and the land on which the building 
is located is financed by any obligation de-
scribed in subparagraph (A), paragraph (1) 
shall not apply to any portion of the credit 
allowable under subsection (a) with respect 
to such building. 

(5) Portion of State ceiling set-aside for certain 
projects involving qualified nonprofit orga-
nizations 

(A) In general 

Not more than 90 percent of the State 
housing credit ceiling for any State for any 
calendar year shall be allocated to projects 
other than qualified low-income housing 
projects described in subparagraph (B). 

(B) Projects involving qualified nonprofit or-
ganizations 

For purposes of subparagraph (A), a quali-
fied low-income housing project is described 
in this subparagraph if a qualified nonprofit 
organization is to own an interest in the 
project (directly or through a partnership) 
and materially participate (within the 
meaning of section 469(h)) in the develop-
ment and operation of the project through-
out the compliance period. 

(C) Qualified nonprofit organization 

For purposes of this paragraph, the term 
‘‘qualified nonprofit organization’’ means 
any organization if— 

(i) such organization is described in 
paragraph (3) or (4) of section 501(c) and is 
exempt from tax under section 501(a), 

(ii) such organization is determined by 
the State housing credit agency not to be 
affiliated with or controlled by a for-profit 
organization; 3 and 
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(iii) 1 of the exempt purposes of such or-
ganization includes the fostering of low-in-
come housing. 

(D) Treatment of certain subsidiaries 

(i) In general 

For purposes of this paragraph, a quali-
fied nonprofit organization shall be treat-
ed as satisfying the ownership and mate-
rial participation test of subparagraph (B) 
if any qualified corporation in which such 
organization holds stock satisfies such 
test. 

(ii) Qualified corporation 

For purposes of clause (i), the term 
‘‘qualified corporation’’ means any cor-
poration if 100 percent of the stock of such 
corporation is held by 1 or more qualified 
nonprofit organizations at all times during 
the period such corporation is in existence. 

(E) State may not override set-aside 

Nothing in subparagraph (F) of paragraph 
(3) shall be construed to permit a State not 
to comply with subparagraph (A) of this 
paragraph. 

(6) Buildings eligible for credit only if mini-
mum long-term commitment to low-income 
housing 

(A) In general 

No credit shall be allowed by reason of this 
section with respect to any building for the 
taxable year unless an extended low-income 
housing commitment is in effect as of the 
end of such taxable year. 

(B) Extended low-income housing commit-
ment 

For purposes of this paragraph, the term 
‘‘extended low-income housing commit-
ment’’ means any agreement between the 
taxpayer and the housing credit agency— 

(i) which requires that the applicable 
fraction (as defined in subsection (c)(1)) for 
the building for each taxable year in the 
extended use period will not be less than 
the applicable fraction specified in such 
agreement and which prohibits the actions 
described in subclauses (I) and (II) of sub-
paragraph (E)(ii), 

(ii) which allows individuals who meet 
the income limitation applicable to the 
building under subsection (g) (whether pro-
spective, present, or former occupants of 
the building) the right to enforce in any 
State court the requirement and prohibi-
tions of clause (i), 

(iii) which prohibits the disposition to 
any person of any portion of the building 
to which such agreement applies unless all 
of the building to which such agreement 
applies is disposed of to such person, 

(iv) which prohibits the refusal to lease 
to a holder of a voucher or certificate of 
eligibility under section 8 of the United 
States Housing Act of 1937 because of the 
status of the prospective tenant as such a 
holder, 

(v) which is binding on all successors of 
the taxpayer, and 

(vi) which, with respect to the property, 
is recorded pursuant to State law as a re-
strictive covenant. 

(C) Allocation of credit may not exceed 
amount necessary to support commit-
ment 

(i) In general 

The housing credit dollar amount allo-
cated to any building may not exceed the 
amount necessary to support the applica-
ble fraction specified in the extended low- 
income housing commitment for such 
building, including any increase in such 
fraction pursuant to the application of 
subsection (f)(3) if such increase is re-
flected in an amended low-income housing 
commitment. 

(ii) Buildings financed by tax-exempt 
bonds 

If paragraph (4) applies to any building 
the amount of credit allowed in any tax-
able year may not exceed the amount nec-
essary to support the applicable fraction 
specified in the extended low-income hous-
ing commitment for such building. Such 
commitment may be amended to increase 
such fraction. 

(D) Extended use period 

For purposes of this paragraph, the term 
‘‘extended use period’’ means the period— 

(i) beginning on the 1st day in the com-
pliance period on which such building is 
part of a qualified low-income housing 
project, and 

(ii) ending on the later of— 
(I) the date specified by such agency in 

such agreement, or 
(II) the date which is 15 years after the 

close of the compliance period. 

(E) Exceptions if foreclosure or if no buyer 
willing to maintain low-income status 

(i) In general 

The extended use period for any building 
shall terminate— 

(I) on the date the building is acquired 
by foreclosure (or instrument in lieu of 
foreclosure) unless the Secretary deter-
mines that such acquisition is part of an 
arrangement with the taxpayer a pur-
pose of which is to terminate such pe-
riod, or 

(II) on the last day of the period speci-
fied in subparagraph (I) if the housing 
credit agency is unable to present during 
such period a qualified contract for the 
acquisition of the low-income portion of 
the building by any person who will con-
tinue to operate such portion as a quali-
fied low-income building. 

Subclause (II) shall not apply to the extent 
more stringent requirements are provided 
in the agreement or in State law. 

(ii) Eviction, etc. of existing low-income 
tenants not permitted 

The termination of an extended use pe-
riod under clause (i) shall not be construed 
to permit before the close of the 3-year pe-
riod following such termination— 
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(I) the eviction or the termination of 
tenancy (other than for good cause) of an 
existing tenant of any low-income unit, 
or 

(II) any increase in the gross rent with 
respect to such unit not otherwise per-
mitted under this section. 

(F) Qualified contract 

For purposes of subparagraph (E), the term 
‘‘qualified contract’’ means a bona fide con-
tract to acquire (within a reasonable period 
after the contract is entered into) the 
nonlow-income portion of the building for 
fair market value and the low-income por-
tion of the building for an amount not less 
than the applicable fraction (specified in the 
extended low-income housing commitment) 
of— 

(i) the sum of— 
(I) the outstanding indebtedness se-

cured by, or with respect to, the build-
ing, 

(II) the adjusted investor equity in the 
building, plus 

(III) other capital contributions not re-
flected in the amounts described in sub-
clause (I) or (II), reduced by 

(ii) cash distributions from (or available 
for distribution from) the project. 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out this paragraph, including regula-
tions to prevent the manipulation of the 
amount determined under the preceding sen-
tence. 

(G) Adjusted investor equity 

(i) In general 

For purposes of subparagraph (E), the 
term ‘‘adjusted investor equity’’ means, 
with respect to any calendar year, the ag-
gregate amount of cash taxpayers invested 
with respect to the project increased by 
the amount equal to— 

(I) such amount, multiplied by 
(II) the cost-of-living adjustment for 

such calendar year, determined under 
section 1(f)(3) by substituting the base 
calendar year for ‘‘calendar year 1987’’. 

An amount shall be taken into account as 
an investment in the project only to the 
extent there was an obligation to invest 
such amount as of the beginning of the 
credit period and to the extent such 
amount is reflected in the adjusted basis of 
the project. 

(ii) Cost-of-living increases in excess of 5 
percent not taken into account 

Under regulations prescribed by the Sec-
retary, if the CPI for any calendar year (as 
defined in section 1(f)(4)) exceeds the CPI 
for the preceding calendar year by more 
than 5 percent, the CPI for the base cal-
endar year shall be increased such that 
such excess shall never be taken into ac-
count under clause (i). 

(iii) Base calendar year 

For purposes of this subparagraph, the 
term ‘‘base calendar year’’ means the cal-

endar year with or within which the 1st 
taxable year of the credit period ends. 

(H) Low-income portion 

For purposes of this paragraph, the low-in-
come portion of a building is the portion of 
such building equal to the applicable frac-
tion specified in the extended low-income 
housing commitment for the building. 

(I) Period for finding buyer 

The period referred to in this subparagraph 
is the 1-year period beginning on the date 
(after the 14th year of the compliance pe-
riod) the taxpayer submits a written request 
to the housing credit agency to find a person 
to acquire the taxpayer’s interest in the low- 
income portion of the building. 

(J) Effect of noncompliance 

If, during a taxable year, there is a deter-
mination that an extended low-income hous-
ing agreement was not in effect as of the be-
ginning of such year, such determination 
shall not apply to any period before such 
year and subparagraph (A) shall be applied 
without regard to such determination if the 
failure is corrected within 1 year from the 
date of the determination. 

(K) Projects which consist of more than 1 
building 

The application of this paragraph to 
projects which consist of more than 1 build-
ing shall be made under regulations pre-
scribed by the Secretary. 

(7) Special rules 

(A) Building must be located within jurisdic-
tion of credit agency 

A housing credit agency may allocate its 
aggregate housing credit dollar amount only 
to buildings located in the jurisdiction of 
the governmental unit of which such agency 
is a part. 

(B) Agency allocations in excess of limit 

If the aggregate housing credit dollar 
amounts allocated by a housing credit agen-
cy for any calendar year exceed the portion 
of the State housing credit ceiling allocated 
to such agency for such calendar year, the 
housing credit dollar amounts so allocated 
shall be reduced (to the extent of such ex-
cess) for buildings in the reverse of the order 
in which the allocations of such amounts 
were made. 

(C) Credit reduced if allocated credit dollar 
amount is less than credit which would 
be allowable without regard to placed in 
service convention, etc. 

(i) In general 

The amount of the credit determined 
under this section with respect to any 
building shall not exceed the clause (ii) 
percentage of the amount of the credit 
which would (but for this subparagraph) be 
determined under this section with respect 
to such building. 

(ii) Determination of percentage 

For purposes of clause (i), the clause (ii) 
percentage with respect to any building is 
the percentage which— 
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(I) the housing credit dollar amount al-
located to such building bears to 

(II) the credit amount determined in 
accordance with clause (iii). 

(iii) Determination of credit amount 

The credit amount determined in accord-
ance with this clause is the amount of the 
credit which would (but for this subpara-
graph) be determined under this section 
with respect to the building if— 

(I) this section were applied without 
regard to paragraphs (2)(A) and (3)(B) of 
subsection (f), and 

(II) subsection (f)(3)(A) were applied 
without regard to ‘‘the percentage equal 
to 2⁄3 of’’. 

(D) Housing credit agency to specify applica-
ble percentage and maximum qualified 
basis 

In allocating a housing credit dollar 
amount to any building, the housing credit 
agency shall specify the applicable percent-
age and the maximum qualified basis which 
may be taken into account under this sec-
tion with respect to such building. The ap-
plicable percentage and maximum qualified 
basis so specified shall not exceed the appli-
cable percentage and qualified basis deter-
mined under this section without regard to 
this subsection. 

(8) Other definitions 

For purposes of this subsection— 

(A) Housing credit agency 

The term ‘‘housing credit agency’’ means 
any agency authorized to carry out this sub-
section. 

(B) Possessions treated as States 

The term ‘‘State’’ includes a possession of 
the United States. 

(i) Definitions and special rules 

For purposes of this section— 

(1) Compliance period 

The term ‘‘compliance period’’ means, with 
respect to any building, the period of 15 tax-
able years beginning with the 1st taxable year 
of the credit period with respect thereto. 

(2) Determination of whether building is feder-
ally subsidized 

(A) In general 

Except as otherwise provided in this para-
graph, for purposes of subsection (b)(1), a 
new building shall be treated as federally 
subsidized for any taxable year if, at any 
time during such taxable year or any prior 
taxable year, there is or was outstanding 
any obligation the interest on which is ex-
empt from tax under section 103 the proceeds 
of which 4 are or were used (directly or indi-
rectly) with respect to such building or the 
operation thereof. 

(B) Election to reduce eligible basis by pro-
ceeds of obligations 

A tax-exempt obligation shall not be taken 
into account under subparagraph (A) if the 

taxpayer elects to exclude from the eligible 
basis of the building for purposes of sub-
section (d) the proceeds of such obligation. 

(C) Special rule for subsidized construction 
financing 

Subparagraph (A) shall not apply to any 
tax-exempt obligation used to provide con-
struction financing for any building if— 

(i) such obligation (when issued) identi-
fied the building for which the proceeds of 
such obligation would be used, and 

(ii) such obligation is redeemed before 
such building is placed in service. 

(3) Low-income unit 

(A) In general 

The term ‘‘low-income unit’’ means any 
unit in a building if— 

(i) such unit is rent-restricted (as defined 
in subsection (g)(2)), and 

(ii) the individuals occupying such unit 
meet the income limitation applicable 
under subsection (g)(1) to the project of 
which such building is a part. 

(B) Exceptions 

(i) In general 

A unit shall not be treated as a low-in-
come unit unless the unit is suitable for 
occupancy and used other than on a tran-
sient basis. 

(ii) Suitability for occupancy 

For purposes of clause (i), the suitability 
of a unit for occupancy shall be deter-
mined under regulations prescribed by the 
Secretary taking into account local 
health, safety, and building codes. 

(iii) Transitional housing for homeless 

For purposes of clause (i), a unit shall be 
considered to be used other than on a tran-
sient basis if the unit contains sleeping ac-
commodations and kitchen and bathroom 
facilities and is located in a building— 

(I) which is used exclusively to facili-
tate the transition of homeless individ-
uals (within the meaning of section 103 
of the McKinney-Vento Homeless Assist-
ance Act (42 U.S.C. 11302), as in effect on 
the date of the enactment of this clause) 
to independent living within 24 months, 
and 

(II) in which a governmental entity or 
qualified nonprofit organization (as de-
fined in subsection (h)(5)) provides such 
individuals with temporary housing and 
supportive services designed to assist 
such individuals in locating and retain-
ing permanent housing. 

(iv) Single-room occupancy units 

For purposes of clause (i), a single-room 
occupancy unit shall not be treated as 
used on a transient basis merely because it 
is rented on a month-by-month basis. 

(C) Special rule for buildings having 4 or 
fewer units 

In the case of any building which has 4 or 
fewer residential rental units, no unit in 
such building shall be treated as a low-in-
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come unit if the units in such building are 
owned by— 

(i) any individual who occupies a resi-
dential unit in such building, or 

(ii) any person who is related (as defined 
in subsection (d)(2)(D)(iii)) to such individ-
ual. 

(D) Certain students not to disqualify unit 

A unit shall not fail to be treated as a low- 
income unit merely because it is occupied— 

(i) by an individual who is— 
(I) a student and receiving assistance 

under title IV of the Social Security Act, 
(II) a student who was previously 

under the care and placement respon-
sibility of the State agency responsible 
for administering a plan under part B or 
part E of title IV of the Social Security 
Act, or 

(III) enrolled in a job training program 
receiving assistance under the Job 
Training Partnership Act or under other 
similar Federal, State, or local laws, or 

(ii) entirely by full-time students if such 
students are— 

(I) single parents and their children 
and such parents are not dependents (as 
defined in section 152, determined with-
out regard to subsections (b)(1), (b)(2), 
and (d)(1)(B) thereof) of another individ-
ual and such children are not dependents 
(as so defined) of another individual 
other than a parent of such children, or.5 

(II) married and file a joint return. 

(E) Owner-occupied buildings having 4 or 
fewer units eligible for credit where de-
velopment plan 

(i) In general 

Subparagraph (C) shall not apply to the 
acquisition or rehabilitation of a building 
pursuant to a development plan of action 
sponsored by a State or local government 
or a qualified nonprofit organization (as 
defined in subsection (h)(5)(C)). 

(ii) Limitation on credit 

In the case of a building to which clause 
(i) applies, the applicable fraction shall 
not exceed 80 percent of the unit fraction. 

(iii) Certain unrented units treated as 
owner-occupied 

In the case of a building to which clause 
(i) applies, any unit which is not rented for 
90 days or more shall be treated as occu-
pied by the owner of the building as of the 
1st day it is not rented. 

(4) New building 

The term ‘‘new building’’ means a building 
the original use of which begins with the tax-
payer. 

(5) Existing building 

The term ‘‘existing building’’ means any 
building which is not a new building. 

(6) Application to estates and trusts 

In the case of an estate or trust, the amount 
of the credit determined under subsection (a) 

and any increase in tax under subsection (j) 
shall be apportioned between the estate or 
trust and the beneficiaries on the basis of the 
income of the estate or trust allocable to each. 

(7) Impact of tenant’s right of 1st refusal to ac-
quire property 

(A) In general 

No Federal income tax benefit shall fail to 
be allowable to the taxpayer with respect to 
any qualified low-income building merely by 
reason of a right of 1st refusal held by the 
tenants (in cooperative form or otherwise) 
or resident management corporation of such 
building or by a qualified nonprofit organi-
zation (as defined in subsection (h)(5)(C)) or 
government agency to purchase the property 
after the close of the compliance period for 
a price which is not less than the minimum 
purchase price determined under subpara-
graph (B). 

(B) Minimum purchase price 

For purposes of subparagraph (A), the min-
imum purchase price under this subpara-
graph is an amount equal to the sum of— 

(i) the principal amount of outstanding 
indebtedness secured by the building 
(other than indebtedness incurred within 
the 5-year period ending on the date of the 
sale to the tenants), and 

(ii) all Federal, State, and local taxes at-
tributable to such sale. 

Except in the case of Federal income taxes, 
there shall not be taken into account under 
clause (ii) any additional tax attributable to 
the application of clause (ii). 

(8) Treatment of rural projects 

For purposes of this section, in the case of 
any project for residential rental property lo-
cated in a rural area (as defined in section 520 
of the Housing Act of 1949), any income limita-
tion measured by reference to area median 
gross income shall be measured by reference 
to the greater of area median gross income or 
national non-metropolitan median income. 
The preceding sentence shall not apply with 
respect to any building if paragraph (1) of sec-
tion 42(h) does not apply by reason of para-
graph (4) thereof to any portion of the credit 
determined under this section with respect to 
such building. 

(9) Coordination with low-income housing 
grants 

(A) Reduction in State housing credit ceiling 
for low-income housing grants received 
in 2009 

For purposes of this section, the amounts 
described in clauses (i) through (iv) of sub-
section (h)(3)(C) with respect to any State 
for 2009 shall each be reduced by so much of 
such amount as is taken into account in de-
termining the amount of any grant to such 
State under section 1602 of the American Re-
covery and Reinvestment Tax Act of 2009. 

(B) Special rule for basis 

Basis of a qualified low-income building 
shall not be reduced by the amount of any 
grant described in subparagraph (A). 
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(j) Recapture of credit 

(1) In general 

If— 
(A) as of the close of any taxable year in 

the compliance period, the amount of the 
qualified basis of any building with respect 
to the taxpayer is less than 

(B) the amount of such basis as of the close 
of the preceding taxable year, 

then the taxpayer’s tax under this chapter for 
the taxable year shall be increased by the 
credit recapture amount. 

(2) Credit recapture amount 

For purposes of paragraph (1), the credit re-
capture amount is an amount equal to the sum 
of— 

(A) the aggregate decrease in the credits 
allowed to the taxpayer under section 38 for 
all prior taxable years which would have re-
sulted if the accelerated portion of the cred-
it allowable by reason of this section were 
not allowed for all prior taxable years with 
respect to the excess of the amount de-
scribed in paragraph (1)(B) over the amount 
described in paragraph (1)(A), plus 

(B) interest at the overpayment rate es-
tablished under section 6621 on the amount 
determined under subparagraph (A) for each 
prior taxable year for the period beginning 
on the due date for filing the return for the 
prior taxable year involved. 

No deduction shall be allowed under this chap-
ter for interest described in subparagraph (B). 

(3) Accelerated portion of credit 

For purposes of paragraph (2), the acceler-
ated portion of the credit for the prior taxable 
years with respect to any amount of basis is 
the excess of— 

(A) the aggregate credit allowed by reason 
of this section (without regard to this sub-
section) for such years with respect to such 
basis, over 

(B) the aggregate credit which would be al-
lowable by reason of this section for such 
years with respect to such basis if the aggre-
gate credit which would (but for this sub-
section) have been allowable for the entire 
compliance period were allowable ratably 
over 15 years. 

(4) Special rules 

(A) Tax benefit rule 

The tax for the taxable year shall be in-
creased under paragraph (1) only with re-
spect to credits allowed by reason of this 
section which were used to reduce tax liabil-
ity. In the case of credits not so used to re-
duce tax liability, the carryforwards and 
carrybacks under section 39 shall be appro-
priately adjusted. 

(B) Only basis for which credit allowed taken 
into account 

Qualified basis shall be taken into account 
under paragraph (1)(B) only to the extent 
such basis was taken into account in deter-
mining the credit under subsection (a) for 
the preceding taxable year referred to in 
such paragraph. 

(C) No recapture of additional credit allow-
able by reason of subsection (f)(3) 

Paragraph (1) shall apply to a decrease in 
qualified basis only to the extent such de-
crease exceeds the amount of qualified basis 
with respect to which a credit was allowable 
for the taxable year referred to in paragraph 
(1)(B) by reason of subsection (f)(3). 

(D) No credits against tax 

Any increase in tax under this subsection 
shall not be treated as a tax imposed by this 
chapter for purposes of determining the 
amount of any credit under this chapter. 

(E) No recapture by reason of casualty loss 

The increase in tax under this subsection 
shall not apply to a reduction in qualified 
basis by reason of a casualty loss to the ex-
tent such loss is restored by reconstruction 
or replacement within a reasonable period 
established by the Secretary. 

(F) No recapture where de minimis changes 
in floor space 

The Secretary may provide that the in-
crease in tax under this subsection shall not 
apply with respect to any building if— 

(i) such increase results from a de mini-
mis change in the floor space fraction 
under subsection (c)(1), and 

(ii) the building is a qualified low-in-
come building after such change. 

(5) Certain partnerships treated as the tax-
payer 

(A) In general 

For purposes of applying this subsection to 
a partnership to which this paragraph ap-
plies— 

(i) such partnership shall be treated as 
the taxpayer to which the credit allowable 
under subsection (a) was allowed, 

(ii) the amount of such credit allowed 
shall be treated as the amount which 
would have been allowed to the partner-
ship were such credit allowable to such 
partnership, 

(iii) paragraph (4)(A) shall not apply, and 
(iv) the amount of the increase in tax 

under this subsection for any taxable year 
shall be allocated among the partners of 
such partnership in the same manner as 
such partnership’s taxable income for such 
year is allocated among such partners. 

(B) Partnerships to which paragraph applies 

This paragraph shall apply to any partner-
ship which has 35 or more partners unless 
the partnership elects not to have this para-
graph apply. 

(C) Special rules 

(i) Husband and wife treated as 1 partner 

For purposes of subparagraph (B)(i), a 
husband and wife (and their estates) shall 
be treated as 1 partner. 

(ii) Election irrevocable 

Any election under subparagraph (B), 
once made, shall be irrevocable. 
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6 So in original. 

(6) No recapture on disposition of building 
which continues in qualified use 

(A) In general 

The increase in tax under this subsection 
shall not apply solely by reason of the dis-
position of a building (or an interest therein) 
if it is reasonably expected that such build-
ing will continue to be operated as a quali-
fied low-income building for the remaining 
compliance period with respect to such 
building. 

(B) Statute of limitations 

If a building (or an interest therein) is dis-
posed of during any taxable year and there is 
any reduction in the qualified basis of such 
building which results in an increase in tax 
under this subsection for such taxable or any 
subsequent taxable year, then— 

(i) the statutory period for the assess-
ment of any deficiency with respect to 
such increase in tax shall not expire before 
the expiration of 3 years from the date the 
Secretary is notified by the taxpayer (in 
such manner as the Secretary may pre-
scribe) of such reduction in qualified basis, 
and 

(ii) such deficiency may be assessed be-
fore the expiration of such 3-year period 
notwithstanding the provisions of any 
other law or rule of law which would 
otherwise prevent such assessment. 

(k) Application of at-risk rules 

For purposes of this section— 

(1) In general 

Except as otherwise provided in this sub-
section, rules similar to the rules of section 
49(a)(1) (other than subparagraphs (D)(ii)(II) 
and (D)(iv)(I) thereof), section 49(a)(2), and sec-
tion 49(b)(1) shall apply in determining the 
qualified basis of any building in the same 
manner as such sections apply in determining 
the credit base of property. 

(2) Special rules for determining qualified per-
son 

For purposes of paragraph (1)— 

(A) In general 

If the requirements of subparagraphs (B), 
(C), and (D) are met with respect to any fi-
nancing borrowed from a qualified nonprofit 
organization (as defined in subsection (h)(5)), 
the determination of whether such financing 
is qualified commercial financing with re-
spect to any qualified low-income building 
shall be made without regard to whether 
such organization— 

(i) is actively and regularly engaged in 
the business of lending money, or 

(ii) is a person described in section 
49(a)(1)(D)(iv)(II). 

(B) Financing secured by property 

The requirements of this subparagraph are 
met with respect to any financing if such fi-
nancing is secured by the qualified low-in-
come building, except that this subpara-
graph shall not apply in the case of a feder-
ally assisted building described in subsection 
(d)(6)(B) if— 

(i) a security interest in such building is 
not permitted by a Federal agency holding 
or insuring the mortgage secured by such 
building, and 

(ii) the proceeds from the financing (if 
any) are applied to acquire or improve 
such building..6 

(C) Portion of building attributable to financ-
ing 

The requirements of this subparagraph are 
met with respect to any financing for any 
taxable year in the compliance period if, as 
of the close of such taxable year, not more 
than 60 percent of the eligible basis of the 
qualified low-income building is attributable 
to such financing (reduced by the principal 
and interest of any governmental financing 
which is part of a wrap-around mortgage in-
volving such financing). 

(D) Repayment of principal and interest 

The requirements of this subparagraph are 
met with respect to any financing if such fi-
nancing is fully repaid on or before the earli-
est of— 

(i) the date on which such financing ma-
tures, 

(ii) the 90th day after the close of the 
compliance period with respect to the 
qualified low-income building, or 

(iii) the date of its refinancing or the 
sale of the building to which such financ-
ing relates. 

In the case of a qualified nonprofit organiza-
tion which is not described in section 
49(a)(1)(D)(iv)(II) with respect to a building, 
clause (ii) of this subparagraph shall be ap-
plied as if the date described therein were 
the 90th day after the earlier of the date the 
building ceases to be a qualified low-income 
building or the date which is 15 years after 
the close of a compliance period with respect 
thereto. 

(3) Present value of financing 

If the rate of interest on any financing de-
scribed in paragraph (2)(A) is less than the 
rate which is 1 percentage point below the ap-
plicable Federal rate as of the time such fi-
nancing is incurred, then the qualified basis 
(to which such financing relates) of the quali-
fied low-income building shall be the present 
value of the amount of such financing, using 
as the discount rate such applicable Federal 
rate. For purposes of the preceding sentence, 
the rate of interest on any financing shall be 
determined by treating interest to the extent 
of government subsidies as not payable. 

(4) Failure to fully repay 

(A) In general 

To the extent that the requirements of 
paragraph (2)(D) are not met, then the tax-
payer’s tax under this chapter for the tax-
able year in which such failure occurs shall 
be increased by an amount equal to the ap-
plicable portion of the credit under this sec-
tion with respect to such building, increased 
by an amount of interest for the period— 
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(i) beginning with the due date for the 
filing of the return of tax imposed by chap-
ter 1 for the 1st taxable year for which 
such credit was allowable, and 

(ii) ending with the due date for the tax-
able year in which such failure occurs, 

determined by using the underpayment rate 
and method under section 6621. 

(B) Applicable portion 

For purposes of subparagraph (A), the term 
‘‘applicable portion’’ means the aggregate 
decrease in the credits allowed to a taxpayer 
under section 38 for all prior taxable years 
which would have resulted if the eligible 
basis of the building were reduced by the 
amount of financing which does not meet re-
quirements of paragraph (2)(D). 

(C) Certain rules to apply 

Rules similar to the rules of subparagraphs 
(A) and (D) of subsection (j)(4) shall apply for 
purposes of this subsection. 

(l) Certifications and other reports to Secretary 

(1) Certification with respect to 1st year of 
credit period 

Following the close of the 1st taxable year 
in the credit period with respect to any quali-
fied low-income building, the taxpayer shall 
certify to the Secretary (at such time and in 
such form and in such manner as the Sec-
retary prescribes)— 

(A) the taxable year, and calendar year, in 
which such building was placed in service, 

(B) the adjusted basis and eligible basis of 
such building as of the close of the 1st year 
of the credit period, 

(C) the maximum applicable percentage 
and qualified basis permitted to be taken 
into account by the appropriate housing 
credit agency under subsection (h), 

(D) the election made under subsection (g) 
with respect to the qualified low-income 
housing project of which such building is a 
part, and 

(E) such other information as the Sec-
retary may require. 

In the case of a failure to make the certifi-
cation required by the preceding sentence on 
the date prescribed therefor, unless it is shown 
that such failure is due to reasonable cause 
and not to willful neglect, no credit shall be 
allowable by reason of subsection (a) with re-
spect to such building for any taxable year 
ending before such certification is made. 

(2) Annual reports to the Secretary 

The Secretary may require taxpayers to sub-
mit an information return (at such time and 
in such form and manner as the Secretary pre-
scribes) for each taxable year setting forth— 

(A) the qualified basis for the taxable year 
of each qualified low-income building of the 
taxpayer, 

(B) the information described in paragraph 
(1)(C) for the taxable year, and 

(C) such other information as the Sec-
retary may require. 

The penalty under section 6652(j) shall apply 
to any failure to submit the return required by 

the Secretary under the preceding sentence on 
the date prescribed therefor. 

(3) Annual reports from housing credit agen-
cies 

Each agency which allocates any housing 
credit amount to any building for any cal-
endar year shall submit to the Secretary (at 
such time and in such manner as the Sec-
retary shall prescribe) an annual report speci-
fying— 

(A) the amount of housing credit amount 
allocated to each building for such year, 

(B) sufficient information to identify each 
such building and the taxpayer with respect 
thereto, and 

(C) such other information as the Sec-
retary may require. 

The penalty under section 6652(j) shall apply 
to any failure to submit the report required by 
the preceding sentence on the date prescribed 
therefor. 

(m) Responsibilities of housing credit agencies 

(1) Plans for allocation of credit among 
projects 

(A) In general 

Notwithstanding any other provision of 
this section, the housing credit dollar 
amount with respect to any building shall be 
zero unless— 

(i) such amount was allocated pursuant 
to a qualified allocation plan of the hous-
ing credit agency which is approved by the 
governmental unit (in accordance with 
rules similar to the rules of section 
147(f)(2) (other than subparagraph (B)(ii) 
thereof)) of which such agency is a part, 

(ii) such agency notifies the chief execu-
tive officer (or the equivalent) of the local 
jurisdiction within which the building is 
located of such project and provides such 
individual a reasonable opportunity to 
comment on the project, 

(iii) a comprehensive market study of 
the housing needs of low-income individ-
uals in the area to be served by the project 
is conducted before the credit allocation is 
made and at the developer’s expense by a 
disinterested party who is approved by 
such agency, and 

(iv) a written explanation is available to 
the general public for any allocation of a 
housing credit dollar amount which is not 
made in accordance with established prior-
ities and selection criteria of the housing 
credit agency. 

(B) Qualified allocation plan 

For purposes of this paragraph, the term 
‘‘qualified allocation plan’’ means any 
plan— 

(i) which sets forth selection criteria to 
be used to determine housing priorities of 
the housing credit agency which are appro-
priate to local conditions, 

(ii) which also gives preference in allo-
cating housing credit dollar amounts 
among selected projects to— 

(I) projects serving the lowest income 
tenants, 
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(II) projects obligated to serve quali-
fied tenants for the longest periods, and 

(III) projects which are located in 
qualified census tracts (as defined in sub-
section (d)(5)(C)) and the development of 
which contributes to a concerted com-
munity revitalization plan, and 

(iii) which provides a procedure that the 
agency (or an agent or other private con-
tractor of such agency) will follow in mon-
itoring for noncompliance with the provi-
sions of this section and in notifying the 
Internal Revenue Service of such non-
compliance which such agency becomes 
aware of and in monitoring for noncompli-
ance with habitability standards through 
regular site visits. 

(C) Certain selection criteria must be used 

The selection criteria set forth in a quali-
fied allocation plan must include 

(i) project location, 
(ii) housing needs characteristics, 
(iii) project characteristics, including 

whether the project includes the use of ex-
isting housing as part of a community re-
vitalization plan, 

(iv) sponsor characteristics, 
(v) tenant populations with special hous-

ing needs, 
(vi) public housing waiting lists, 
(vii) tenant populations of individuals 

with children, 
(viii) projects intended for eventual ten-

ant ownership, 
(ix) the energy efficiency of the project, 

and 
(x) the historic nature of the project. 

(D) Application to bond financed projects 

Subsection (h)(4) shall not apply to any 
project unless the project satisfies the re-
quirements for allocation of a housing credit 
dollar amount under the qualified allocation 
plan applicable to the area in which the 
project is located. 

(2) Credit allocated to building not to exceed 
amount necessary to assure project fea-
sibility 

(A) In general 

The housing credit dollar amount allo-
cated to a project shall not exceed the 
amount the housing credit agency deter-
mines is necessary for the financial feasibil-
ity of the project and its viability as a quali-
fied low-income housing project throughout 
the credit period. 

(B) Agency evaluation 

In making the determination under sub-
paragraph (A), the housing credit agency 
shall consider— 

(i) the sources and uses of funds and the 
total financing planned for the project, 

(ii) any proceeds or receipts expected to 
be generated by reason of tax benefits, 

(iii) the percentage of the housing credit 
dollar amount used for project costs other 
than the cost of intermediaries, and 

(iv) the reasonableness of the develop-
mental and operational costs of the 
project. 

Clause (iii) shall not be applied so as to im-
pede the development of projects in hard-to- 
develop areas. Such a determination shall 
not be construed to be a representation or 
warranty as to the feasibility or viability of 
the project. 

(C) Determination made when credit amount 
applied for and when building placed in 
service 

(i) In general 

A determination under subparagraph (A) 
shall be made as of each of the following 
times: 

(I) The application for the housing 
credit dollar amount. 

(II) The allocation of the housing cred-
it dollar amount. 

(III) The date the building is placed in 
service. 

(ii) Certification as to amount of other sub-
sidies 

Prior to each determination under 
clause (i), the taxpayer shall certify to the 
housing credit agency the full extent of all 
Federal, State, and local subsidies which 
apply (or which the taxpayer expects to 
apply) with respect to the building. 

(D) Application to bond financed projects 

Subsection (h)(4) shall not apply to any 
project unless the governmental unit which 
issued the bonds (or on behalf of which the 
bonds were issued) makes a determination 
under rules similar to the rules of subpara-
graphs (A) and (B). 

(n) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this section, including regula-
tions— 

(1) dealing with— 
(A) projects which include more than 1 

building or only a portion of a building, 
(B) buildings which are placed in service in 

portions, 

(2) providing for the application of this sec-
tion to short taxable years, 

(3) preventing the avoidance of the rules of 
this section, and 

(4) providing the opportunity for housing 
credit agencies to correct administrative er-
rors and omissions with respect to allocations 
and record keeping within a reasonable period 
after their discovery, taking into account the 
availability of regulations and other adminis-
trative guidance from the Secretary. 

(Added Pub. L. 99–514, title II, § 252(a), Oct. 22, 
1986, 100 Stat. 2189; amended Pub. L. 99–509, title 
VIII, § 8072(a), Oct. 21, 1986, 100 Stat. 1964; Pub. L. 
100–647, title I, §§ 1002(l)(1)–(25), (32), 1007(g)(3)(B), 
title IV, §§ 4003(a), (b)(1), (3), 4004(a), Nov. 10, 1988, 
102 Stat. 3373–3381, 3435, 3643, 3644; Pub. L. 
101–239, title VII, §§ 7108(a)(1), (b)–(e)(2), (f)–(m), 
(n)(2)–(q), 7811(a), 7831(c), 7841(d)(13)–(15), Dec. 19, 
1989, 103 Stat. 2306–2321, 2406, 2426, 2429; Pub. L. 
101–508, title XI, §§ 11407(a)(1), (b)(1)–(9), 
11701(a)(1)–(3)(A), (4), (5)(A), (6)–(10), 11812(b)(3), 
11813(b)(3), Nov. 5, 1990, 104 Stat. 1388–474, 
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1388–475, 1388–505 to 1388–507, 1388–535, 1388–551; 
Pub. L. 102–227, title I, § 107(a), Dec. 11, 1991, 105 
Stat. 1687; Pub. L. 103–66, title XIII, § 13142(a)(1), 
(b)(1)–(5), Aug. 10, 1993, 107 Stat. 437–439; Pub. L. 
104–188, title I, § 1704(t)(53), (64), Aug. 20, 1996, 110 
Stat. 1890; Pub. L. 105–206, title VI, § 6004(g)(5), 
July 22, 1998, 112 Stat. 796; Pub. L. 106–400, § 2, 
Oct. 30, 2000, 114 Stat. 1675; Pub. L. 106–554, 
§ 1(a)(7) [title I, §§ 131(a)–(c), 132–136], Dec. 21, 
2000, 114 Stat. 2763, 2763A–610 to 2763A–613; Pub. 
L. 107–147, title IV, § 417(2), (3), Mar. 9, 2002, 116 
Stat. 56; Pub. L. 108–311, title II, § 207(8), title IV, 
§ 408(a)(3), Oct. 4, 2004, 118 Stat. 1177, 1191; Pub. L. 
110–142, § 6(a), Dec. 20, 2007, 121 Stat. 1806; Pub. L. 
110–289, div. C, title I, §§ 3001–3002(b), 3003(a)–(g), 
3004(a)–(g), 3007(b), July 30, 2008, 122 Stat. 
2878–2884, 2886; Pub. L. 111–5, div. B, title I, § 1404, 
Feb. 17, 2009, 123 Stat. 352.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

REFERENCES IN TEXT 

The date of the enactment of this paragraph, referred 
to in subsec. (b)(2)(A), is the date of enactment of Pub. 
L. 110–289, which was approved July 30, 2008. 

Section 201(a) of the Tax Reform Act of 1986, referred 
to in subsec. (c)(2)(B), is section 201(a) of Pub. L. 99–514, 
which amended section 168 of this title generally. 

Section 3 of the Federal Deposit Insurance Act, re-
ferred to in subsec. (d)(6)(B), is classified to section 1813 
of Title 12, Banks and Banking. 

Section 8 of the United States Housing Act of 1937, re-
ferred to in subsecs. (d)(6)(C)(i), (g)(2)(B), and 
(h)(6)(B)(iv), is classified to section 1437f of Title 42, The 
Public Health and Welfare. Section 8(e)(2) of the Act 
was repealed by Pub. L. 101–625, title II, § 289(b)(1), Nov. 
28, 1990, 104 Stat. 4128, effective Oct. 1, 1991, but to re-
main in effect with respect to single room occupancy 
dwellings as authorized by subchapter IV (§ 11361 et 
seq.) of chapter 119 of Title 42. See section 12839(b) of 
Title 42. 

Sections 221(d)(3), (4) and 236 of the National Housing 
Act, referred to in subsec. (d)(6)(C)(i), are classified to 
sections 1715l(d)(3), (4) and 1715z–1, respectively, of Title 
12, Banks and Banking. 

Sections 515, 502(c), and 520 of the Housing Act of 1949, 
referred to in subsecs. (d)(6)(C)(i), (g)(2)(B)(iv), and 
(i)(8), are classified to sections 1485, 1472(c), and 1490, re-
spectively, of Title 42, The Public Health and Welfare. 

The date of the enactment of this subparagraph, re-
ferred to in subsec. (g)(2)(E), is the date of enactment 
of Pub. L. 100–647, which was approved Nov. 10, 1988. 

The date of the enactment of this clause, referred to 
in subsec. (i)(3)(B)(iii)(I), is date of enactment of Pub. 
L. 101–239, which was approved Dec. 19, 1989. 

The Social Security Act, referred to in subsec. 
(i)(3)(D)(i)(I), (II), is act Aug. 14, 1935, ch. 531, 49 Stat. 
620. Title IV of the Act is classified generally to sub-
chapter IV (§ 601 et seq.) of chapter 7 of Title 42, The 
Public Health and Welfare. Parts B and E of title IV of 
the Act are classified generally to parts B (§ 620 et seq.) 
and E (§ 670 et seq.), respectively, of subchapter IV of 
chapter 7 of Title 42. For complete classification of this 
Act to the Code, see section 1305 of Title 42 and Tables. 

The Job Training Partnership Act, referred to in sub-
sec. (i)(3)(D)(i)(III), is Pub. L. 97–300, Oct. 13, 1982, 96 
Stat. 1322, which was classified generally to chapter 19 
(§ 1501 et seq.) of Title 29, Labor, and was repealed by 
Pub. L. 105–220, title I, § 199(b)(2), (c)(2)(B), Aug. 7, 1998, 
112 Stat. 1059, effective July 1, 2000. Pursuant to section 
2940(b) of Title 29, references to a provision of the Job 
Training Partnership Act, effective Aug. 7, 1998, are 
deemed to refer to that provision or the corresponding 
provision of the Workforce Investment Act of 1998, Pub. 

L. 105–220, Aug. 7, 1998, 112 Stat. 936, and effective July 
1, 2000, are deemed to refer to the corresponding provi-
sion of the Workforce Investment Act of 1998. For com-
plete classification of the Job Training Partnership Act 
to the Code, see Tables. For complete classification of 
the Workforce Investment Act of 1998 to the Code, see 
Short Title note set out under section 9201 of Title 20, 
Education, and Tables. 

Section 1602 of the American Recovery and Reinvest-
ment Tax Act of 2009, referred to in subsec. (i)(9)(A), is 
section 1602 of Pub. L. 111–5, which is set out as a note 
below. 

PRIOR PROVISIONS 

A prior section 42, added Pub. L. 94–12, title II, 
§ 203(a), Mar. 29, 1975, 89 Stat. 29; amended Pub. L. 
94–164, § 3(a)(1), Dec. 23, 1975, 89 Stat. 972; Pub. L. 94–455, 
title IV, § 401(a)(2)(A), (B), title V, § 503(b)(4), title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1555, 1562, 1834; Pub. 
L. 95–30, title I, § 101(c), May 23, 1977, 91 Stat. 132, which 
related to general tax credit allowed to individuals in 
an amount equal to the greater of (1) 2% of taxable in-
come not exceeding $9,000 or (2) $35 multiplied by each 
exemption the taxpayer was entitled to, expired Dec. 
31, 1978, pursuant to the terms of: (1) Pub. L. 94–12, 
§ 209(a) as amended by Pub. L. 94–164, § 2(e), set out as 
an Effective and Termination Dates of 1975 Amendment 
note under section 56 of this title; (2) Pub. L. 94–164, 
§ 3(b), as amended by Pub. L. 94–455, § 401(a)(1) and Pub. 
L. 95–30, § 103(a); and (3) Pub. L. 94–455, § 401(e), as 
amended by Pub. L. 95–30, § 103(c) and Pub. L. 95–600, 
title I, § 103(b), Nov. 6, 1978, 92 Stat. 2771, set out as an 
Effective and Termination Dates of 1976 Amendment 
note under section 32 of this title. 

Another prior section 42 was renumbered section 37 of 
this title. 

AMENDMENTS 

2009—Subsec. (i). Pub. L. 111–5 added par. (9). 
2008—Subsec. (b). Pub. L. 110–289, § 3002(a), redesig-

nated par. (2) as (1), in heading, substituted ‘‘Deter-
mination of applicable percentage’’ for ‘‘Buildings 
placed in service after 1987’’, in text, substituted ‘‘For 
purposes of this section, the term ‘applicable percent-
age’ means, with respect to any building, the appro-
priate percentage’’ for ‘‘(A) IN GENERAL.—In the case of 
any qualified low-income building placed in service by 
the taxpayer after 1987, the term ‘applicable percent-
age’ means the appropriate percentage’’, ‘‘a new build-
ing which is not federally subsidized for the taxable 
year’’ for ‘‘a building described in paragraph (1)(A)’’, 
and ‘‘a building not described in clause (i)’’ for ‘‘a 
building described in paragraph (1)(B)’’, added par. (2), 
and struck out ‘‘For purposes of this section—’’ after 
subsec. heading and former par. (1) which related to 
buildings placed in service during 1987. 

Subsec. (c)(2). Pub. L. 110–289, § 3004(a), struck out 
concluding provisions which read as follows: ‘‘Such 
term does not include any building with respect to 
which moderate rehabilitation assistance is provided, 
at any time during the compliance period, under sec-
tion 8(e)(2) of the United States Housing Act of 1937 
(other than assistance under the McKinney-Vento 
Homeless Assistance Act (as in effect on the date of the 
enactment of this sentence)).’’ 

Subsec. (d)(2)(B)(ii). Pub. L. 110–289, § 3003(g)(1), sub-
stituted ‘‘the date the building was last placed in serv-
ice,’’ for ‘‘the later of— 

‘‘(I) the date the building was last placed in service, 
or 

‘‘(II) the date of the most recent nonqualified sub-
stantial improvement of the building,’’. 
Subsec. (d)(2)(D). Pub. L. 110–289, § 3003(e), (g)(2), re-

designated cls. (ii) and (iii)(II) as (i) and (ii), respec-
tively, in cl. (ii) struck out at end ‘‘For purposes of the 
preceding sentence, in applying section 267(b) or 
707(b)(1), ‘10 percent’ shall be substituted for ‘50 per-
cent’.’’, and struck out former cls. (i) and (iii)(I) which 
related to the term ‘‘nonqualified substantial improve-
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ment’’ and application of section 179 for purposes of 
subpar. (B)(i). 

Subsec. (d)(4)(C)(ii). Pub. L. 110–289, § 3003(c), sub-
stituted ‘‘shall not exceed the sum of—’’ for ‘‘shall not 
exceed 10 percent of the eligible basis of the qualified 
low-income housing project of which it is a part.’’ and 
added subcls. (I) and (II). 

Subsec. (d)(5)(A). Pub. L. 110–289, § 3003(d), amended 
heading and text of subpar. (A) generally. Prior to 
amendment, text read as follows: ‘‘If, during any tax-
able year of the compliance period, a grant is made 
with respect to any building or the operation thereof 
and any portion of such grant is funded with Federal 
funds (whether or not includible in gross income), the 
eligible basis of such building for such taxable year and 
all succeeding taxable years shall be reduced by the 
portion of such grant which is so funded.’’ 

Subsec. (d)(5)(B), (C). Pub. L. 110–289, § 3003(g)(3), re-
designated subpar. (C) as (B) and struck out heading 
and text of former subpar. (B). Text read as follows: 
‘‘The eligible basis of any building shall not include 
any portion of its adjusted basis which is attributable 
to amounts with respect to which an election is made 
under section 167(k) (as in effect on the day before the 
date of the enactment of the Revenue Reconciliation 
Act of 1990).’’ 

Subsec. (d)(5)(C)(v). Pub. L. 110–289, § 3003(a), added cl. 
(v). 

Subsec. (d)(6). Pub. L. 110–289, § 3003(f), amended par. 
(6) generally. Prior to amendment, par. (6) consisted of 
subpars. (A) to (E) relating to general rule for waiver of 
par. (2)(B)(ii) with respect to any federally-assisted 
building, definition of ‘‘federally-assisted building’’, 
waiver for buildings with low-income occupancy, waiv-
er for buildings acquired from insured depository insti-
tutions in default, and definition of ‘‘appropriate Fed-
eral official’’. 

Subsec. (e)(3)(A)(ii)(I). Pub. L. 110–289, § 3003(b)(1)(A), 
substituted ‘‘20 percent’’ for ‘‘10 percent’’. 

Subsec. (e)(3)(A)(ii)(II). Pub. L. 110–289, § 3003(b)(1)(B), 
substituted ‘‘$6,000’’ for ‘‘$3,000’’. 

Subsec. (e)(3)(D). Pub. L. 110–289, § 3003(b)(2), added 
subpar. (D). 

Subsec. (f)(5)(B)(ii)(II). Pub. L. 110–289, § 3003(b)(3), 
substituted ‘‘if the dollar amount in effect under sub-
section (e)(3)(A)(ii)(II) were two-thirds of such 
amount.’’ for ‘‘if subsection (e)(3)(A)(ii)(II) were applied 
by substituting ‘$2,000’ for ‘$3,000’.’’ 

Subsec. (g)(9). Pub. L. 110–289, § 3004(g), added par. (9). 
Subsec. (h)(1)(E)(ii). Pub. L. 110–289, § 3004(b), sub-

stituted ‘‘(as of the date which is 1 year after the date 
that the allocation was made)’’ for ‘‘(as of the later of 
the date which is 6 months after the date that the allo-
cation was made or the close of the calendar year in 
which the allocation is made)’’. 

Subsec. (h)(3)(I). Pub. L. 110–289, § 3001, added subpar. 
(I). 

Subsec. (h)(4)(A)(ii). Pub. L. 110–289, § 3007(b), inserted 
‘‘or such financing is refunded as described in section 
146(i)(6)’’ before period at end. 

Subsec. (i)(2)(A). Pub. L. 110–289, § 3002(b)(1), struck 
out ‘‘, or any below market Federal loan,’’ before ‘‘the 
proceeds of which’’. 

Subsec. (i)(2)(B). Pub. L. 110–289, § 3002(b)(2)(A), in 
heading, struck out ‘‘balance of loan or’’ before ‘‘pro-
ceeds’’ and in text, struck out ‘‘loan or’’ before ‘‘tax-ex-
empt obligation’’ and substituted ‘‘for purposes of sub-
section (d) the proceeds of such obligation.’’ for ‘‘for 
purposes of subsection (d)— 

‘‘(i) in the case of a loan, the principal amount of 
such loan, and 

‘‘(ii) in the case of a tax-exempt obligation, the pro-
ceeds of such obligation.’’ 
Subsec. (i)(2)(C). Pub. L. 110–289, § 3002(b)(2)(B)(i), 

struck out ‘‘or below market Federal loan’’ after ‘‘tax- 
exempt obligation’’ in introductory provisions. 

Subsec. (i)(2)(C)(i). Pub. L. 110–289, § 3002(b)(2)(B)(ii), 
substituted ‘‘(when issued)’’ for ‘‘or loan (when issued 
or made)’’ and ‘‘the proceeds of such obligation’’ for 
‘‘the proceeds of such obligation or loan’’. 

Subsec. (i)(2)(C)(ii). Pub. L. 110–289, § 3002(b)(2)(B)(iii), 
struck out ‘‘, and such loan is repaid,’’ after ‘‘re-
deemed’’. 

Subsec. (i)(2)(D), (E). Pub. L. 110–289, § 3002(b)(2)(C), 
struck out subpars. (D) and (E) which related to below 
market Federal loan and buildings receiving HOME as-
sistance or Native American housing assistance, re-
spectively. 

Subsec. (i)(3)(D)(i)(II), (III). Pub. L. 110–289, § 3004(e), 
added subcl. (II) and redesignated former subcl. (II) as 
(III). 

Subsec. (i)(8). Pub. L. 110–289, § 3004(f), added par. (8). 
Subsec. (j)(6). Pub. L. 110–289, § 3004(c), amended par. 

(6) generally. Prior to amendment, text read as follows: 
‘‘In the case of a disposition of a building or an interest 
therein, the taxpayer shall be discharged from liability 
for any additional tax under this subsection by reason 
of such disposition if— 

‘‘(A) the taxpayer furnishes to the Secretary a bond 
in an amount satifactory to the Secretary and for the 
period required by the Secretary, and 

‘‘(B) it is reasonably expected that such building 
will continue to be operated as a qualified low-in-
come building for the remaining compliance period 
with respect to such building.’’ 
Subsec. (m)(1)(C)(ix), (x). Pub. L. 110–289, § 3004(d), 

added cls. (ix) and (x). 
2007—Subsec. (i)(3)(D)(ii)(I). Pub. L. 110–142 amended 

subcl. (I) generally. Prior to amendment, subcl. (I) read 
as follows: ‘‘single parents and their children and such 
parents and children are not dependents (as defined in 
section 152, determined without regard to subsections 
(b)(1), (b)(2), and (d)(1)(B) thereof) of another individual, 
or’’. 

2004—Subsec. (d)(2)(D)(iii)(I). Pub. L. 108–311, 
§ 408(a)(3), substituted ‘‘section 179(d)(7)’’ for ‘‘section 
179(b)(7)’’. 

Subsec. (i)(3)(D)(ii)(I). Pub. L. 108–311, § 207(8), in-
serted ‘‘, determined without regard to subsections 
(b)(1), (b)(2), and (d)(1)(B) thereof’’ after ‘‘section 152’’. 

2002—Subsec. (h)(3)(C). Pub. L. 107–147, § 417(2), sub-
stituted ‘‘the amounts described in clauses (ii) through 
(iv) over the aggregate housing credit dollar amount al-
located for such year’’ for ‘‘the amounts described in 
clauses (ii) and (iii) over the aggregate housing credit 
dollar amount allocated for such year’’ in concluding 
provisions. 

Subsec. (m)(1)(B)(ii)(II), (III). Pub. L. 107–147, § 417(3), 
struck out second ‘‘and’’ at end of subcl. (II) and in-
serted ‘‘and’’ at end of subcl. (III). 

2000—Subsec. (c)(2). Pub. L. 106–400 substituted 
‘‘McKinney-Vento Homeless Assistance Act’’ for 
‘‘Stewart B. McKinney Homeless Assistance Act’’ in 
concluding provisions. 

Subsec. (d)(4)(A). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 134(a)(1)], substituted ‘‘subparagraphs (B) and (C)’’ for 
‘‘subparagraph (B)’’. 

Subsec. (d)(4)(C), (D). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 134(a)(2), (3)], added subpar. (C) and redesignated 
former subpar. (C) as (D). 

Subsec. (d)(5)(C)(ii)(I). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 135(b)], in first sentence, inserted ‘‘either’’ before ‘‘in 
which 50 percent’’ and ‘‘or which has a poverty rate of 
at least 25 percent’’ before period at end. 

Subsec. (h)(1)(E)(ii). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 135(a)(1)], in first sentence, substituted ‘‘(as of the 
later of the date which is 6 months after the date that 
the allocation was made or the close of the calendar 
year in which the allocation’’ for ‘‘(as of the close of 
the calendar year in which the allocation’’. 

Subsec. (h)(3)(C). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 136(b)], which directed the substitution of ‘‘clauses (i) 
through (iv)’’ for ‘‘clauses (i) and (iii)’’ in the first sen-
tence of concluding provisions, could not be executed 
because the words ‘‘clauses (i) and (iii)’’ did not appear 
subsequent to the amendment by Pub. L. 106–554, 
§ 1(a)(7) [title I, § 131(c)(1)(B)]. See below. 

Pub. L. 106–554, § 1(a)(7) [title I, § 135(a)(2)], in last sen-
tence of concluding provisions, substituted ‘‘project 
which fails to meet the 10 percent test under paragraph 
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(1)(E)(ii) on a date after the close of the calendar year 
in which the allocation was made or which’’ for 
‘‘project which’’. 

Pub. L. 106–554, § 1(a)(7) [title I, § 131(c)(1)], in first 
sentence of concluding provisions, substituted ‘‘clause 
(i)’’ for ‘‘clause (ii)’’ and ‘‘clauses (ii)’’ for ‘‘clauses (i)’’. 

Subsec. (h)(3)(C)(i), (ii). Pub. L. 106–554, § 1(a)(7) [title 
I, § 131(a)], amended cls. (i) and (ii) generally. Prior to 
amendment, cls. (i) and (ii) read as follows: 

‘‘(i) $1.25 multiplied by the State population, 
‘‘(ii) the unused State housing credit ceiling (if any) 

of such State for the preceding calendar year,’’. 
Subsec. (h)(3)(D)(ii). Pub. L. 106–554, § 1(a)(7) [title I, 

§ 136(a)], substituted ‘‘the excess (if any) of—’’ for ‘‘the 
excess (if any) of the unused State housing credit ceil-
ing for such year (as defined in subparagraph (C)(i)) 
over the excess (if any) of—’’ in introductory provi-
sions, added subcls. (I) and (II), and struck out former 
subcls. (I) and (II) which read as follows: 

‘‘(I) the aggregate housing credit dollar amount allo-
cated for such year, over 

‘‘(II) the sum of the amounts described in clauses (ii) 
and (iii) of subparagraph (C).’’ 

Pub. L. 106–554, § 1(a)(7) [title I, § 131(c)(2)], substituted 
‘‘subparagraph (C)(i)’’ for ‘‘subparagraph (C)(ii)’’ in in-
troductory provisions and ‘‘clauses (ii)’’ for ‘‘clauses 
(i)’’ in subcl. (II). 

Subsec. (h)(3)(H). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 131(b)], added subpar. (H). 

Subsec. (i)(2)(E). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 134(b)(2)], inserted ‘‘or Native American housing as-
sistance’’ after ‘‘HOME assistance’’ in heading. 

Subsec. (i)(2)(E)(i). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 134(b)(1)], inserted ‘‘or the Native American Housing 
Assistance and Self-Determination Act of 1996 (25 
U.S.C. 4101 et seq.) (as in effect on October 1, 1997)’’ 
after ‘‘this subparagraph)’’. 

Subsec. (i)(3)(B)(iii)(I). Pub. L. 106–400 substituted 
‘‘McKinney-Vento Homeless Assistance Act’’ for 
‘‘Stewart B. McKinney Homeless Assistance Act’’. 

Subsec. (m)(1)(A)(iii), (iv). Pub. L. 106–554, § 1(a)(7) 
[title I, § 133(a)], added cls. (iii) and (iv). 

Subsec. (m)(1)(B)(ii)(III). Pub. L. 106–554, § 1(a)(7) [title 
I, § 132(b)], added subcl. (III). 

Subsec. (m)(1)(B)(iii). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 133(b)], inserted ‘‘and in monitoring for noncompli-
ance with habitability standards through regular site 
visits’’ before period at end. 

Subsec. (m)(1)(C)(iii). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 132(a)(1)], inserted ‘‘, including whether the project in-
cludes the use of existing housing as part of a commu-
nity revitalization plan’’ before comma at end. 

Subsec. (m)(1)(C)(v) to (viii). Pub. L. 106–554, § 1(a)(7) 
[title I, § 132(a)(2)], added cls. (v) to (viii) and struck out 
former cls. (v) to (vii) which read as follows: 

‘‘(v) participation of local tax-exempt organizations, 
‘‘(vi) tenant populations with special housing needs, 

and 
‘‘(vii) public housing waiting lists.’’ 
1998—Subsec. (j)(4)(D). Pub. L. 105–206 substituted 

‘‘this chapter’’ for ‘‘subpart A, B, D, or G of this part’’. 
1996—Subsec. (c)(2). Pub. L. 104–188, § 1704(t)(64), 

struck out ‘‘of 1988’’ after ‘‘Homeless Assistance Act’’. 
Subsec. (d)(5)(B). Pub. L. 104–188, § 1704(t)(53), provided 

that section 11812(b)(3) of Pub. L. 101–508 shall be ap-
plied by not executing the amendment therein to the 
heading of subsec. (d)(5)(B) of this section. See 1990 
Amendment note below. 

1993—Subsec. (g)(8). Pub. L. 103–66, § 13142(b)(3), added 
par. (8). 

Subsec. (h)(6)(B)(iv) to (vi). Pub. L. 103–66, 
§ 13142(b)(4), added cl. (iv) and redesignated former cls. 
(iv) and (v) as (v) and (vi), respectively. 

Subsec. (i)(2)(E). Pub. L. 103–66, § 13142(b)(5), added 
subpar. (E). 

Subsec. (i)(3)(D). Pub. L. 103–66, § 13142(b)(2), amended 
heading and text of subpar. (D) generally. Prior to 
amendment, text read as follows: ‘‘A unit shall not fail 
to be treated as a low-income unit merely because it is 
occupied by an individual who is— 

‘‘(i) a student and receiving assistance under title 
IV of the Social Security Act, or 

‘‘(ii) enrolled in a job training program receiving 
assistance under the Job Training Partnership Act or 
under other similar Federal, State, or local laws.’’ 
Subsec. (m)(2)(B)(iv). Pub. L. 103–66, § 13142(b)(1), 

added cl. (iv). 
Subsec. (o). Pub. L. 103–66, § 13142(a)(1), struck out 

subsec. (o) which provided that subsec. (h)(3)(C)(i) 
would not apply to any amount allocated after June 30, 
1992, and that subsec. (h)(4) would not apply to any 
building placed in service after June 30, 1992, with an 
exception for bond-financed buildings in progress. 

1991—Subsec. (o)(1). Pub. L. 102–227, § 107(a)(1), struck 
out ‘‘, for any calendar year after 1991’’ after ‘‘para-
graph (2)’’ in introductory provisions, inserted ‘‘to any 
amount allocated after June 30, 1992’’ before comma at 
end of subpar. (A), and substituted ‘‘June 30, 1992’’ for 
‘‘1991’’ in subpar. (B). 

Subsec. (o)(2). Pub. L. 102–227, § 107(a)(2), substituted 
‘‘July 1, 1992’’ for ‘‘1992’’ in introductory provisions and 
subpar. (A), ‘‘June 30, 1992’’ for ‘‘December 31, 1991’’ and 
‘‘June 30, 1994’’ for ‘‘December 31, 1993’’ in subpar. (B), 
and ‘‘July 1, 1994’’ for ‘‘January 1, 1994’’ in subpar. (C). 

1990—Subsec. (b)(1). Pub. L. 101–508, § 11701(a)(1)(B), 
struck out at end ‘‘A building shall not be treated as 
described in subparagraph (B) if, at any time during the 
credit period, moderate rehabilitation assistance is 
provided with respect to such building under section 
8(e)(2) of the United States Housing Act of 1937.’’ 

Subsec. (c)(2). Pub. L. 101–508, § 11701(a)(1)(A), inserted 
at end ‘‘Such term does not include any building with 
respect to which moderate rehabilitation assistance is 
provided, at any time during the compliance period, 
under section 8(e)(2) of the United States Housing Act 
of 1937.’’ 

Pub. L. 101–508, § 11407(b)(5)(A), inserted before period 
at end of last sentence ‘‘(other than assistance under 
the Stewart B. McKinney Homeless Assistance Act of 
1988 (as in effect on the date of the enactment of this 
sentence))’’. 

Subsec. (d)(2)(D)(i)(I). Pub. L. 101–508, § 11812(b)(3), in-
serted ‘‘(as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act of 1990)’’ 
after ‘‘section 167(k).’’ 

Subsec. (d)(2)(D)(ii)(V). Pub. L. 101–508, § 11407(b)(8), 
added subcl. (V). 

Subsec. (d)(5)(B). Pub. L. 101–508, § 11812(b)(3), which 
directed the insertion of ‘‘(as in effect on the day before 
the date of the enactment of the Revenue Reconcili-
ation Act of 1990)’’ after ‘‘section 167(k)’’, was executed 
to the text, and not the heading, of subpar. (B). See 1996 
Amendment note above. 

Subsec. (d)(5)(C)(ii)(I). Pub. L. 101–508, § 11407(b)(4), in-
serted at end ‘‘If the Secretary of Housing and Urban 
Development determines that sufficient data for any 
period are not available to apply this clause on the 
basis of census tracts, such Secretary shall apply this 
clause for such period on the basis of enumeration dis-
tricts.’’ 

Pub. L. 101–508, § 11701(a)(2)(B), inserted before period 
at end ‘‘for such year’’. 

Pub. L. 101–508, § 11701(a)(2)(A), which directed the in-
sertion of ‘‘which is designated by the Secretary of 
Housing and Urban Development and, for the most re-
cent year for which census data are available on house-
hold income in such tract,’’ after ‘‘census tract’’, was 
executed by making the insertion after ‘‘any census 
tract’’ to reflect the probable intent of Congress. 

Subsec. (g)(2)(B)(iv). Pub. L. 101–508, § 11407(b)(3), 
added cl. (iv). 

Subsec. (g)(2)(D)(i). Pub. L. 101–508, § 11701(a)(3)(A), in-
serted before period at end ‘‘and such unit continues to 
be rent-restricted’’. 

Subsec. (g)(2)(D)(ii). Pub. L. 101–508, § 11701(a)(4), in-
serted at end ‘‘In the case of a project described in sec-
tion 142(d)(4)(B), the preceding sentence shall be applied 
by substituting ‘170 percent’ for ‘140 percent’ and by 
substituting ‘any low-income unit in the building is oc-
cupied by a new resident whose income exceeds 40 per-
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cent of area median gross income’ for ‘any residential 
unit in the building (of a size comparable to, or smaller 
than, such unit) is occupied by a new resident whose in-
come exceeds such income limitation’.’’ 

Subsec. (g)(3)(A). Pub. L. 101–508, § 11701(a)(5)(A), sub-
stituted ‘‘the 1st year of the credit period for such 
building’’ for ‘‘the 12-month period beginning on the 
date the building is placed in service’’. 

Subsec. (h)(3)(C). Pub. L. 101–508, § 11701(a)(6)(A), sub-
stituted ‘‘the sum of the amounts described in clauses 
(i) and (iii)’’ for ‘‘the amount described in clause (i)’’ in 
second sentence. 

Subsec. (h)(3)(D)(ii)(II). Pub. L. 101–508, 
§ 11701(a)(6)(B), substituted ‘‘the sum of the amounts de-
scribed in clauses (i) and (iii)’’ for ‘‘the amount de-
scribed in clause (i)’’. 

Subsec. (h)(5)(B). Pub. L. 101–508, § 11407(b)(9)(A), in-
serted ‘‘own an interest in the project (directly or 
through a partnership) and’’ after ‘‘nonprofit organiza-
tion is to’’. 

Subsec. (h)(5)(C)(i) to (iii). Pub. L. 101–508, 
§ 11407(b)(9)(B), added cl. (ii) and redesignated former cl. 
(ii) as (iii). 

Subsec. (h)(5)(D)(i). Pub. L. 101–508, § 11407(b)(9)(C), in-
serted ‘‘ownership and’’ before ‘‘material participa-
tion’’. 

Subsec. (h)(6)(B)(i). Pub. L. 101–508, § 11701(a)(7)(A), in-
serted before comma at end ‘‘and which prohibits the 
actions described in subclauses (I) and (II) of subpara-
graph (E)(ii)’’. 

Subsec. (h)(6)(B)(ii). Pub. L. 101–508, § 11701(a)(7)(B), 
substituted ‘‘requirement and prohibitions’’ for ‘‘re-
quirement’’. 

Subsec. (h)(6)(B)(iii) to (v). Pub. L. 101–508, 
§ 11701(a)(8)(A), added cl. (iii) and redesignated former 
cls. (iii) and (iv) as (iv) and (v), respectively. 

Subsec. (h)(6)(E)(i)(I). Pub. L. 101–508, § 11701(a)(9), in-
serted before comma ‘‘unless the Secretary determines 
that such acquisition is part of an arrangement with 
the taxpayer a purpose of which is to terminate such 
period’’. 

Subsec. (h)(6)(E)(ii)(II). Pub. L. 101–508, § 11701(a)(8)(C), 
inserted before period at end ‘‘not otherwise permitted 
under this section’’. 

Subsec. (h)(6)(F). Pub. L. 101–508, § 11701(a)(8)(D), in-
serted ‘‘the nonlow-income portion of the building for 
fair market value and’’ before ‘‘the low-income por-
tion’’ in introductory provisions. 

Subsec. (h)(6)(J) to (L). Pub. L. 101–508, § 11701(a)(8)(B), 
redesignated subpars. (K) and (L) as (J) and (K), respec-
tively, and struck out former subpar. (J) which related 
to sales of less than the low-income portions of a build-
ing. 

Subsec. (i)(3)(D). Pub. L. 101–508, § 11407(b)(6), sub-
stituted ‘‘Certain students’’ for ‘‘Students in govern-
ment-supported job training programs’’ in heading and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘A unit shall not fail to be treated as a low- 
income unit merely because it is occupied by an indi-
vidual who is enrolled in a job training program receiv-
ing assistance under the Job Training Partnership Act 
or under other similar Federal, State, or local laws.’’ 

Subsec. (i)(7). Pub. L. 101–508, § 11701(a)(10), redesig-
nated par. (8) as (7). 

Subsec. (i)(7)(A). Pub. L. 101–508, § 11407(b)(1), sub-
stituted ‘‘the tenants (in cooperative form or other-
wise) or resident management corporation of such 
building or by a qualified nonprofit organization (as de-
fined in subsection (h)(5)(C)) or government agency’’ for 
‘‘the tenants of such building’’. 

Subsec. (i)(8). Pub. L. 101–508, § 11701(a)(10), redesig-
nated par. (8) as (7). 

Subsec. (k)(1). Pub. L. 101–508, § 11813(b)(3)(A), sub-
stituted ‘‘49(a)(1)’’ for ‘‘46(c)(8)’’, ‘‘49(a)(2)’’ for 
‘‘46(c)(9)’’, and ‘‘49(b)(1)’’ for ‘‘47(d)(1)’’. 

Subsec. (k)(2)(A)(ii), (D). Pub. L. 101–508, 
§ 11813(b)(3)(B), substituted ‘‘49(a)(1)(D)(iv)(II)’’ for 
‘‘46(c)(8)(D)(iv)(II)’’. 

Subsec. (m)(1)(B)(ii) to (iv). Pub. L. 101–508, 
§ 11407(b)(7)(B), redesignated cls. (iii) and (iv) as (ii) and 

(iii), respectively, and struck out former cl. (ii) which 
read as follows: ‘‘which gives the highest priority to 
those projects as to which the highest percentage of the 
housing credit dollar amount is to be used for project 
costs other than the cost of intermediaries unless 
granting such priority would impede the development 
of projects in hard-to-develop areas,’’. 

Pub. L. 101–508, § 11407(b)(2), amended cl. (iv) gener-
ally. Prior to amendment, cl. (iv) read as follows: 
‘‘which provides a procedure that the agency will fol-
low in notifying the Internal Revenue Service of non-
compliance with the provisions of this section which 
such agency becomes aware of.’’ 

Subsec. (m)(2)(B). Pub. L. 101–508, § 11407(b)(7)(A), 
added cl. (iii) and inserted provision that cl. (iii) not be 
applied so as to impede the development of projects in 
hard-to-develop areas. 

Subsec. (o)(1). Pub. L. 101–508, § 11407(a)(1)(A), sub-
stituted ‘‘1991’’ for ‘‘1990’’ wherever appearing. 

Subsec. (o)(2). Pub. L. 101–508, § 11407(a)(1)(B), added 
par. (2) and struck out former par. (2) which read as fol-
lows: ‘‘For purposes of paragraph (1)(B), a building shall 
be treated as placed in service before 1990 if— 

‘‘(A) the bonds with respect to such building are is-
sued before 1990, 

‘‘(B) such building is constructed, reconstructed, or 
rehabilitated by the taxpayer, 

‘‘(C) more than 10 percent of the reasonably antici-
pated cost of such construction, reconstruction, or 
rehabilitation has been incurred as of January 1, 1990, 
and some of such cost is incurred on or after such 
date, and 

‘‘(D) such building is placed in service before Janu-
ary 1, 1992.’’ 
1989—Subsec. (b)(1). Pub. L. 101–239, § 7108(h)(5), in-

serted at end ‘‘A building shall not be treated as de-
scribed in subparagraph (B) if, at any time during the 
credit period, moderate rehabilitation assistance is 
provided with respect to such building under section 
8(e)(2) of the United States Housing Act of 1937.’’ 

Subsec. (b)(3)(C). Pub. L. 101–239, § 7108(c)(2), which di-
rected amendment of subpar. (C) by substituting ‘‘sub-
section (h)(7)’’ for ‘‘subsection (h)(6))’’, was executed by 
substituting ‘‘subsection (h)(7)’’ for ‘‘subsection (h)(6)’’, 
as the probable intent of Congress. 

Subsec. (c)(1)(E). Pub. L. 101–239, § 7108(i)(2), added 
subpar. (E). 

Subsec. (d)(1). Pub. L. 101–239, § 7108(l)(1), inserted ‘‘as 
of the close of the 1st taxable year of the credit period’’ 
before period at end. 

Subsec. (d)(2)(A). Pub. L. 101–239, § 7108(l)(2), sub-
stituted ‘‘subparagraph (B), its adjusted basis as of the 
close of the 1st taxable year of the credit period, and’’ 
for ‘‘subparagraph (B), the sum of— 

‘‘(I) the portion of its adjusted basis attributable to 
its acquisition cost, plus 

‘‘(II) amounts chargeable to capital account and in-
curred by the taxpayer (before the close of the 1st 
taxable year of the credit period for such building) for 
property (or additions or improvements to property) 
of a character subject to the allowance for deprecia-
tion, and’’. 
Subsec. (d)(2)(B)(iv). Pub. L. 101–239, § 7108(d)(1), added 

cl. (iv). 
Subsec. (d)(2)(C). Pub. L. 101–239, § 7108(l)(3)(A), sub-

stituted ‘‘Adjusted basis’’ for ‘‘Acquisition cost’’ in 
heading and ‘‘adjusted basis’’ for ‘‘cost’’ in text. 

Subsec. (d)(5). Pub. L. 101–239, § 7108(l)(3)(B), sub-
stituted ‘‘Special rules for determining eligible basis’’ 
for ‘‘Eligible basis determined when building placed in 
service’’ in heading. 

Subsec. (d)(5)(A). Pub. L. 101–239, § 7108(l)(3)(B), redes-
ignated subpar. (B) as (A) and struck out former sub-
par. (A) which read as follows: ‘‘Except as provided in 
subparagraphs (B) and (C), the eligible basis of any 
building for the entire compliance period for such 
building shall be its eligible basis on the date such 
building is placed in service (increased, in the case of 
an existing building which meets the requirements of 
paragraph (2)(B), by the amounts described in para-
graph (2)(A)(i)(II)).’’ 
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Subsec. (d)(5)(B). Pub. L. 101–239, § 7108(l)(3)(B), redes-
ignated subpar. (C) as (B). Former subpar. (B) redesig-
nated (A). 

Subsec. (d)(5)(C). Pub. L. 101–239, § 7108(l)(3)(B), redes-
ignated subpar. (D) as (C). Former subpar. (C) redesig-
nated (B). 

Pub. L. 101–239, § 7811(a)(1), inserted ‘‘section’’ before 
‘‘167(k)’’ in heading. 

Subsec. (d)(5)(D). Pub. L. 101–239, § 7108(l)(3)(B), redes-
ignated subpar. (D) as (C). 

Pub. L. 101–239, § 7108(g), added subpar. (D). 
Subsec. (d)(6)(A)(i). Pub. L. 101–239, § 7841(d)(13), sub-

stituted ‘‘Farmers Home Administration’’ for ‘‘Farm-
ers’ Home Administration’’. 

Subsec. (d)(6)(C) to (E). Pub. L. 101–239, § 7108(f), added 
subpars. (C) and (D) and redesignated former subpar. (C) 
as (E). 

Subsec. (d)(7)(A). Pub. L. 101–239, § 7831(c)(6), inserted 
‘‘(or interest therein)’’ after ‘‘subparagraph (B)’’ in in-
troductory provisions. 

Subsec. (d)(7)(A)(ii). Pub. L. 101–239, § 7841(d)(14), sub-
stituted ‘‘under subsection (a)’’ for ‘‘under sebsection 
(a)’’. 

Subsec. (e)(2)(A). Pub. L. 101–239, § 7841(d)(15), sub-
stituted ‘‘to capital account’’ for ‘‘to captial account’’. 

Subsec. (e)(3). Pub. L. 101–239, § 7108(d)(3), substituted 
‘‘Minimum expenditures to qualify’’ for ‘‘Average of re-
habilitation expenditures must be $2,000 or more’’ in 
heading, added subpars. (A) and (B), redesignated 
former subpar. (B) as (C), and struck out former subpar. 
(A) which read as follows: ‘‘Paragraph (1) shall apply to 
rehabilitation expenditures with respect to any build-
ing only if the qualified basis attributable to such ex-
penditures incurred during any 24-month period, when 
divided by the low-income units in the building, is 
$2,000 or more.’’ 

Subsec. (e)(5). Pub. L. 101–239, § 7108(l)(3)(C), sub-
stituted ‘‘subsection (d)(2)(A)(i)’’ for ‘‘subsection 
(d)(2)(A)(i)(II)’’. 

Subsec. (f)(4). Pub. L. 101–239, § 7831(c)(4), added par. 
(4). 

Subsec. (f)(5). Pub. L. 101–239, § 7108(d)(2), added par. 
(5). 

Subsec. (g)(2)(A). Pub. L. 101–239, § 7108(e)(2), inserted 
at end ‘‘For purposes of the preceding sentence, the 
amount of the income limitation under paragraph (1) 
applicable for any period shall not be less than such 
limitation applicable for the earliest period the build-
ing (which contains the unit) was included in the deter-
mination of whether the project is a qualified low-in-
come housing project.’’ 

Pub. L. 101–239, § 7108(e)(1)(B), substituted ‘‘the im-
puted income limitation applicable to such unit’’ for 
‘‘the income limitation under paragraph (1) applicable 
to individuals occupying such unit’’. 

Subsec. (g)(2)(B). Pub. L. 101–239, § 7108(h)(2), added cl. 
(iii) and concluding provisions which defined ‘‘support-
ive service’’. 

Subsec. (g)(2)(C) to (E). Pub. L. 101–239, § 7108(e)(1)(A), 
added subpars. (C) and (D) and redesignated former sub-
par. (C) as (E). 

Subsec. (g)(3)(D). Pub. L. 101–239, § 7108(m)(3), added 
subpar. (D). 

Subsec. (g)(4). Pub. L. 101–239, § 7108(n)(2), struck out 
‘‘(other than section 142(d)(4)(B)(iii))’’ after ‘‘in apply-
ing such provisions’’. 

Subsec. (g)(7). Pub. L. 101–239, § 7108(h)(3), added par. 
(7). 

Subsec. (h)(1)(B). Pub. L. 101–239, § 7108(m)(2), sub-
stituted ‘‘(E), or (F)’’ for ‘‘or (E)’’. 

Subsec. (h)(1)(F). Pub. L. 101–239, § 7108(m)(1), added 
subpar. (F). 

Subsec. (h)(3)(C) to (G). Pub. L. 101–239, § 7108(b)(1), 
added subpars. (C) and (D), redesignated former sub-
pars. (D) to (F) as (E) to (G), respectively, and struck 
out former subpar. (C) which read as follows: ‘‘The 
State housing credit ceiling applicable to any State for 
any calendar year shall be an amount equal to $1.25 
multiplied by the State population.’’ 

Subsec. (h)(4)(B). Pub. L. 101–239, § 7108(j), substituted 
‘‘50 percent’’ for ‘‘70 percent’’ in heading and in text. 

Subsec. (h)(5)(D)(ii). Pub. L. 101–239, § 7811(a)(2), sub-
stituted ‘‘clause (i)’’ for ‘‘clause (ii)’’. 

Subsec. (h)(5)(E). Pub. L. 101–239, § 7108(b)(2)(A), sub-
stituted ‘‘subparagraph (F)’’ for ‘‘subparagraph (E)’’. 

Subsec. (h)(6). Pub. L. 101–239, § 7108(c)(1), added par. 
(6). Former par. (6) redesignated (7). 

Subsec. (h)(6)(B) to (E). Pub. L. 101–239, § 7108(b)(2)(B), 
redesignated subpars. (C) to (E) as (B) to (D), respec-
tively, and struck out former subpar. (B) which pro-
vided that the housing credit dollar amount could not 
be carried over to any other calendar year. 

Subsec. (h)(7), (8). Pub. L. 101–239, § 7108(c)(1), redesig-
nated pars. (6) and (7) as (7) and (8), respectively. 

Subsec. (i)(2)(D). Pub. L. 101–239, § 7108(k), inserted at 
end ‘‘Such term shall not include any loan which would 
be a below market Federal loan solely by reason of as-
sistance provided under section 106, 107, or 108 of the 
Housing and Community Development Act of 1974 (as in 
effect on the date of the enactment of this sentence).’’ 

Subsec. (i)(3)(B). Pub. L. 101–239, § 7108(i)(1), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘A unit shall not be treated as a low- 
income unit unless the unit is suitable for occupancy 
(as determined under regulations prescribed by the Sec-
retary taking into account local health, safety, and 
building codes) and used other than on a transient 
basis. For purposes of the preceding sentence, a single- 
room occupancy unit shall not be treated as used on a 
transient basis merely because it is rented on a month- 
by-month basis.’’ 

Pub. L. 101–239, § 7831(c)(1), inserted ‘‘(as determined 
under regulations prescribed by the Secretary taking 
into account local health, safety, and building codes)’’ 
after ‘‘suitable for occupancy’’. 

Pub. L. 101–239, § 7108(h)(1), inserted at end ‘‘For pur-
poses of the preceding sentence, a single-room occu-
pancy unit shall not be treated as used on a transient 
basis merely because it is rented on a month-by-month 
basis.’’ 

Subsec. (i)(3)(D). Pub. L. 101–239, § 7831(c)(2), added 
subpar. (D). 

Subsec. (i)(3)(E). Pub. L. 101–239, § 7108(h)(4), added 
subpar. (E). 

Subsec. (i)(6). Pub. L. 101–239, § 7831(c)(3), added par. 
(6). 

Subsec. (i)(8). Pub. L. 101–239, § 7108(q), added par. (8). 
Subsec. (k)(2)(D). Pub. L. 101–239, § 7108(o), added pro-

vision at end relating to the applicability of cl. (ii) to 
qualified nonprofit organizations not described in sec-
tion 46(c)(8)(D)(iv)(II) with respect to a building. 

Subsec. (l)(1). Pub. L. 101–239, § 7108(p), in introduc-
tory provisions, substituted ‘‘Following’’ for ‘‘Not later 
than the 90th day following’’ and inserted ‘‘at such 
time and’’ before ‘‘in such form’’. 

Subsec. (m). Pub. L. 101–239, § 7108(o), added subsec. 
(m). Former subsec. (m) redesignated (n). 

Subsec. (m)(4). Pub. L. 101–239, § 7831(c)(5), added par. 
(4). 

Subsec. (n). Pub. L. 101–239, § 7108(o), redesignated 
subsec. (m) as (n). Former subsec. (n) redesignated (o). 

Pub. L. 101–239, § 7108(a)(1), amended subsec. (n) gener-
ally. Prior to amendment, subsec. (n) read as follows: 
‘‘The State housing credit ceiling under subsection (h) 
shall be zero for any calendar year after 1989 and sub-
section (h)(4) shall not apply to any building placed in 
service after 1989.’’ 

Subsec. (o). Pub. L. 101–239, § 7108(o), redesignated sub-
sec. (n) as (o). 

1988—Subsec. (b)(2)(A). Pub. L. 100–647, § 1002(l)(1)(A), 
substituted ‘‘for the earlier of—’’ for ‘‘for the month in 
which such building is placed in service’’ and added cls. 
(i) and (ii) and concluding provisions. 

Subsec. (b)(2)(C)(ii). Pub. L. 100–647, § 1002(l)(1)(B), sub-
stituted ‘‘the month applicable under clause (i) or (ii) 
of subparagraph (A)’’ for ‘‘the month in which the 
building was placed in service’’. 

Subsec. (b)(3). Pub. L. 100–647, § 1002(l)(9)(B), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘For treatment of certain rehabilitation ex-
penditures as separate new buildings, see subsection 
(e).’’ 
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Subsec. (c)(2)(A). Pub. L. 100–647, § 1002(l)(2)(A), 
amended subpar. (A) generally. Prior to amendment, 
subpar. (A) read as follows: ‘‘which at all times during 
the compliance period with respect to such building is 
part of a qualified low-income housing project, and’’. 

Subsec. (d)(2)(D)(ii). Pub. L. 100–647, § 1002(l)(3), sub-
stituted ‘‘Special rules for certain transfers’’ for ‘‘Spe-
cial rule for nontaxable exchanges’’ in heading and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘For purposes of determining under sub-
paragraph (B)(ii) when a building was last placed in 
service, there shall not be taken into account any 
placement in service in connection with the acquisition 
of the building in a transaction in which the basis of 
the building in the hands of the person acquiring it is 
determined in whole or in part by reference to the ad-
justed basis of such building in the hands of the person 
from whom aquired [sic].’’ 

Subsec. (d)(3). Pub. L. 100–647, § 1002(l)(4), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘The eligible basis of any building shall be re-
duced by an amount equal to the portion of the ad-
justed basis of the building which is attributable to res-
idential rental units in the building which are not low- 
income units and which are above the average quality 
standard of the low-income units in the building.’’ 

Subsec. (d)(5)(A). Pub. L. 100–647, § 1002(l)(6)(B), sub-
stituted ‘‘subparagraphs (B) and (C)’’ for ‘‘subparagraph 
(B)’’. 

Pub. L. 100–647, § 1002(l)(5), inserted ‘‘(increased, in the 
case of an existing building which meets the require-
ments of paragraph (2)(B), by the amounts described in 
paragraph (2)(A)(i)(II))’’ before period at end. 

Subsec. (d)(5)(C). Pub. L. 100–647, § 1002(l)(6)(A), added 
subpar. (C). 

Subsec. (d)(6)(A)(iii). Pub. L. 100–647, § 1002(l)(7), 
struck out cl. (iii) which related to other circum-
stances of financial distress. 

Subsec. (d)(6)(B)(ii). Pub. L. 100–647, § 1002(l)(8), struck 
out ‘‘of 1934’’ after ‘‘Act’’. 

Subsec. (f)(1). Pub. L. 100–647, § 1002(l)(2)(B), sub-
stituted ‘‘beginning with—’’ for ‘‘beginning with’’ and 
subpars. (A) and (B) and concluding provisions for ‘‘the 
taxable year in which the building is placed in service 
or, at the election of the taxpayer, the succeeding tax-
able year. Such an election, once made, shall be irrev-
ocable.’’ 

Subsec. (f)(3). Pub. L. 100–647, § 1002(l)(9)(A), amended 
par. (3) generally. Prior to amendment, par. (3) ‘‘Spe-
cial rule where increase in qualified basis after 1st year 
of credit period’’ read as follows: 

‘‘(A) CREDIT INCREASED.—If— 
‘‘(i) as of the close of any taxable year in the com-

pliance period (after the 1st year of the credit period) 
the qualified basis of any building exceeds 

‘‘(ii) the qualified basis of such building as of the 
close of the 1st year of the credit period, 

the credit allowable under subsection (a) for the tax-
able year (determined without regard to this para-
graph) shall be increased by an amount equal to the 
product of such excess and the percentage equal to 2⁄3 of 
the applicable percentage for such building. 

‘‘(B) 1ST YEAR COMPUTATION APPLIES.—A rule similar 
to the rule of paragraph (2)(A) shall apply to the addi-
tional credit allowable by reason of this paragraph for 
the 1st year in which such additional credit is allow-
able.’’ 

Subsec. (g)(2)(B)(i). Pub. L. 100–647, § 1002(l)(10), struck 
out ‘‘Federal’’ after ‘‘comparable’’. 

Subsec. (g)(2)(C). Pub. L. 100–647, § 1002(l)(11), added 
subpar. (C). 

Subsec. (g)(3). Pub. L. 100–647, § 1002(l)(12), amended 
par. (3) generally, substituting subpars. (A) to (C) for 
former subpars. (A) and (B). 

Subsec. (g)(4). Pub. L. 100–647, § 1002(l)(13), inserted 
‘‘; except that, in applying such provisions (other than 
section 142(d)(4)(B)(iii)) for such purposes, the term 
‘gross rent’ shall have the meaning given such term by 
paragraph (2)(B) of this subsection’’ before period at 
end. 

Subsec. (g)(6). Pub. L. 100–647, § 1002(l)(32), added par. 
(6). 

Subsec. (h)(1). Pub. L. 100–647, § 1002(l)(14)(A), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘No credit shall be allowed by reason of this 
section for any taxable year with respect to any build-
ing in excess of the housing credit dollar amount allo-
cated to such building under this subsection. An alloca-
tion shall be taken into account under the preceding 
sentence only if it occurs not later than the earlier of— 

‘‘(A) the 60th day after the close of the taxable 
year, or 

‘‘(B) the close of the calendar year in which such 
taxable year ends.’’ 
Subsec. (h)(1)(B). Pub. L. 100–647, § 4003(b)(1), sub-

stituted ‘‘(C), (D), or (E)’’ for ‘‘(C) or (D)’’. 
Subsec. (h)(1)(E). Pub. L. 100–647, § 4003(a), added sub-

par. (E). 
Subsec. (h)(4)(A). Pub. L. 100–647, § 1002(l)(15), sub-

stituted ‘‘if—’’ for ‘‘and which is taken into account 
under section 146’’ and added cls. (i) and (ii). 

Subsec. (h)(5)(D), (E). Pub. L. 100–647, § 1002(l)(16), 
added subpar. (D) and redesignated former subpar. (D) 
as (E). 

Subsec. (h)(6)(B)(ii). Pub. L. 100–647, § 1002(l)(14)(B), 
struck out cl. (ii) which read as follows: 

‘‘(ii) ALLOCATION MAY NOT BE EARLIER THAN YEAR IN 
WHICH BUILDING PLACED IN SERVICE.—A housing credit 
agency may allocate its housing credit dollar amount 
for any calendar year only to buildings placed in serv-
ice before the close of such calendar year.’’ 

Subsec. (h)(6)(D). Pub. L. 100–647, § 1002(l)(17), amended 
subpar. (D) generally. Prior to amendment, subpar. (D) 
‘‘Credit allowable determined without regard to aver-
aging convention, etc.’’ read as follows: ‘‘For purposes 
of this subsection, the credit allowable under sub-
section (a) with respect to any building shall be deter-
mined— 

‘‘(i) without regard to paragraphs (2)(A) and (3)(B) 
of subsection (f), and 

‘‘(ii) by applying subsection (f)(3)(A) without regard 
to ‘the percentage equal to 2⁄3 of’.’’ 
Subsec. (h)(6)(E). Pub. L. 100–647, § 1002(l)(18), added 

subpar. (E). 
Subsec. (i)(2)(A). Pub. L. 100–647, § 1002(l)(19)(A), in-

serted ‘‘or any prior taxable year’’ after ‘‘such taxable 
year’’ and substituted ‘‘is or was outstanding’’ for ‘‘is 
outstanding’’ and ‘‘are or were used’’ for ‘‘are used’’. 

Subsec. (i)(2)(B). Pub. L. 100–647, § 1002(l)(19)(B), sub-
stituted ‘‘balance of loan or proceeds of obligations’’ 
for ‘‘outstanding balance of loan’’ in heading and 
amended text generally. Prior to amendment, text read 
as follows: ‘‘A loan shall not be taken into account 
under subparagraph (A) if the taxpayer elects to ex-
clude an amount equal to the outstanding balance of 
such loan from the eligible basis of the building for 
purposes of subsection (d).’’ 

Subsec. (i)(2)(C). Pub. L. 100–647, § 1002(l)(19)(C), added 
subpar. (C). Former subpar. (C) redesignated (D). 

Subsec. (i)(2)(D). Pub. L. 100–647, § 1002(l)(19)(C), (D), 
redesignated former subpar. (C) as (D) and substituted 
‘‘this paragraph’’ for ‘‘subparagraph (A)’’. 

Subsec. (j)(4)(D). Pub. L. 100–647, § 1007(g)(3)(B), sub-
stituted ‘‘D, or G’’ for ‘‘or D’’. 

Subsec. (j)(4)(F). Pub. L. 100–647, § 1002(l)(20), added 
subpar. (F). 

Subsec. (j)(5)(B). Pub. L. 100–647, § 4004(a), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘This paragraph shall apply to any 
partnership— 

‘‘(i) more than 1⁄2 the capital interests, and more 
than 1⁄2 the profit interests, in which are owned by a 
group of 35 or more partners each of whom is a natu-
ral person or an estate, and 

‘‘(ii) which elects the application of this para-
graph.’’ 
Subsec. (j)(5)(B)(i). Pub. L. 100–647, § 1002(l)(21), 

amended cl. (i) generally. Prior to amendment, cl. (i) 
read as follows: ‘‘which has 35 or more partners each of 
whom is a natural person or an estate, and’’. 
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Subsec. (j)(6). Pub. L. 100–647, § 1002(l)(22), inserted 
‘‘(or interest therein)’’ after ‘‘disposition of building’’ 
in heading, and in text inserted ‘‘or an interest there-
in’’ after ‘‘of a building’’. 

Subsec. (k)(2)(B). Pub. L. 100–647, § 1002(l)(23), inserted 
before period at end ‘‘, except that this subparagraph 
shall not apply in the case of a federally assisted build-
ing described in subsection (d)(6)(B) if—’’ and cls. (i) 
and (ii). 

Subsec. (l). Pub. L. 100–647, § 1002(l)(24)(B), substituted 
‘‘Certifications and other reports to Secretary’’ for 
‘‘Certifications to Secretary’’ in heading. 

Subsec. (l)(2), (3). Pub. L. 100–647, § 1002(l)(24)(A), added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (n). Pub. L. 100–647, § 4003(b)(3), amended sub-
sec. (n) generally, substituting a single par. for former 
pars. (1) and (2). 

Subsec. (n)(1). Pub. L. 100–647, § 1002(l)(25), inserted 
‘‘, and, except for any building described in paragraph 
(2)(B), subsection (h)(4) shall not apply to any building 
placed in service after 1989’’ after ‘‘year after 1989’’. 

1986—Subsec. (k)(1). Pub. L. 99–509 substituted ‘‘sub-
paragraphs (D)(ii)(II) and (D)(iv)(I)’’ for ‘‘subparagraph 
(D)(iv)(I)’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–289, div. C, title I, § 3002(c), July 30, 2008, 
122 Stat. 2880, provided that: ‘‘The amendments made 
by this subsection [probably means this section, 
amending this section] shall apply to buildings placed 
in service after the date of the enactment of this Act 
[July 30, 2008].’’ 

Pub. L. 110–289, div. C, title I, § 3003(h), July 30, 2008, 
122 Stat. 2882, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
paragraph (2), the amendments made by this subsection 
[probably means this section, amending this section] 
shall apply to buildings placed in service after the date 
of the enactment of this Act [July 30, 2008]. 

‘‘(2) REHABILITATION REQUIREMENTS.— 
‘‘(A) IN GENERAL.—The amendments made by sub-

section (b) [amending this section] shall apply to 
buildings with respect to which housing credit dollar 
amounts are allocated after the date of the enact-
ment of this Act [July 30, 2008]. 

‘‘(B) BUILDINGS NOT SUBJECT TO ALLOCATION LIM-
ITS.—To the extent paragraph (1) of section 42(h) of 
the Internal Revenue Code of 1986 does not apply to 
any building by reason of paragraph (4) thereof, the 
amendments made by subsection (b) [amending this 
section] shall apply [to] buildings financed with 
bonds issued pursuant to allocations made after the 
date of the enactment of this Act [July 30, 2008].’’ 
Pub. L. 110–289, div. C, title I, § 3004(i), July 30, 2008, 

122 Stat. 2884, provided that: 
‘‘(1) IN GENERAL.—Except as otherwise provided in 

this subsection, the amendments made by this section 
[amending this section] shall apply to buildings placed 
in service after the date of the enactment of this Act 
[July 30, 2008]. 

‘‘(2) REPEAL OF BONDING REQUIREMENT ON DISPOSITION 
OF BUILDING.—The amendment made by subsection (c) 
[amending this section] shall apply to— 

‘‘(A) interests in buildings disposed [of] after the 
date of the enactment of this Act [July 30, 2008], and 

‘‘(B) interests in buildings disposed of on or before 
such date if— 

‘‘(i) it is reasonably expected that such building 
will continue to be operated as a qualified low-in-
come building (within the meaning of section 42 of 
the Internal Revenue Code of 1986) for the remain-
ing compliance period (within the meaning of such 
section) with respect to such building, and 

‘‘(ii) the taxpayer elects the application of this 
subparagraph with respect to such disposition. 

‘‘(3) ENERGY EFFICIENCY AND HISTORIC NATURE TAKEN 
INTO ACCOUNT IN MAKING ALLOCATIONS.—The amend-
ments made by subsection (d) [amending this section] 
shall apply to allocations made after December 31, 2008. 

‘‘(4) CONTINUED ELIGIBILITY FOR STUDENTS WHO RE-
CEIVED FOSTER CARE ASSISTANCE.—The amendments 

made by subsection (e) [amending this section] shall 
apply to determinations made after the date of the en-
actment of this Act [July 30, 2008]. 

‘‘(5) TREATMENT OF RURAL PROJECTS.—The amend-
ment made by subsection (f) [amending this section] 
shall apply to determinations made after the date of 
the enactment of this Act [July 30, 2008]. 

‘‘(6) CLARIFICATION OF GENERAL PUBLIC USE REQUIRE-
MENT.—The amendment made by subsection (g) 
[amending this section] shall apply to buildings placed 
in service before, on, or after the date of the enactment 
of this Act [July 30, 2008].’’ 

Pub. L. 110–289, div. C, title I, § 3007(c), July 30, 2008, 
122 Stat. 2886, provided that: ‘‘The amendments made 
by this section [amending this section and section 146 
of this title] shall apply to repayments of loans re-
ceived after the date of the enactment of this Act [July 
30, 2008].’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–142, § 6(b), Dec. 20, 2007, 121 Stat. 1806, pro-
vided that: ‘‘The amendment made by this section 
[amending this section] shall apply to— 

‘‘(1) housing credit amounts allocated before, on, or 
after the date of the enactment of this Act [Dec. 20, 
2007], and 

‘‘(2) buildings placed in service before, on, or after 
such date to the extent paragraph (1) of section 42(h) 
of the Internal Revenue Code of 1986 does not apply to 
any building by reason of paragraph (4) thereof.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 207(8) of Pub. L. 108–311 appli-
cable to taxable years beginning after Dec. 31, 2004, see 
section 208 of Pub. L. 108–311, set out as a note under 
section 2 of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(7) [title I, subtitle D, § 131(d)], 
Dec. 21, 2000, 114 Stat. 2763, 2763A–611, provided that: 
‘‘The amendments made by this section [amending this 
section] shall apply to calendar years after 2000.’’ 

Pub. L. 106–554, § 1(a)(7) [title I, subtitle D, § 137], Dec. 
21, 2000, 114 Stat. 2763, 2763A–613, provided that: ‘‘Except 
as otherwise provided in this subtitle [amending this 
section and enacting provisions set out above], the 
amendments made by this subtitle shall apply to— 

‘‘(1) housing credit dollar amounts allocated after 
December 31, 2000; and 

‘‘(2) buildings placed in service after such date to 
the extent paragraph (1) of section 42(h) of the Inter-
nal Revenue Code of 1986 does not apply to any build-
ing by reason of paragraph (4) thereof, but only with 
respect to bonds issued after such date.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13142(a)(2) of Pub. L. 103–66 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to periods ending after June 30, 
1992.’’ 

Section 13142(b)(6) of Pub. L. 103–66, as amended by 
Pub. L. 104–188, title I, § 1703(b), Aug. 20, 1996, 110 Stat. 
1875, provided that: 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graphs (B) and (C), the amendments made by this sub-
section [amending this section] shall apply to— 

‘‘(i) determinations under section 42 of the Internal 
Revenue Code of 1986 with respect to housing credit 
dollar amounts allocated from State housing credit 
ceilings after June 30, 1992, or 

‘‘(ii) buildings placed in service after June 30, 1992, 
to the extent paragraph (1) of section 42(h) of such 
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Code does not apply to any building by reason of 
paragraph (4) thereof, but only with respect to bonds 
issued after such date. 
‘‘(B) FULL-TIME STUDENTS, WAIVER AUTHORITY, AND 

PROHIBITED DISCRIMINATION.—The amendments made by 
paragraphs (2), (3), and (4) [amending this section] shall 
take effect on the date of the enactment of this Act 
[Aug. 10, 1993]. 

‘‘(C) HOME ASSISTANCE.—The amendment made by 
paragraph (5) [amending this section] shall apply to pe-
riods after the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1991 AMENDMENT 

Section 107(b) of Pub. L. 102–227 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to calendar years after 1991.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 11407(a)(3) of Pub. L. 101–508 provided that: 
‘‘The amendments made by this subsection [amending 
this section and repealing provisions set out below] 
shall apply to calendar years after 1989.’’ 

Section 11407(b)(10) of Pub. L. 101–508 provided that: 
‘‘(A) IN GENERAL.—Except as otherwise provided in 

this paragraph, the amendments made by this sub-
section [amending this section] shall apply to— 

‘‘(i) determinations under section 42 of the Internal 
Revenue Code of 1986 with respect to housing credit 
dollar amounts allocated from State housing credit 
ceilings for calendar years after 1990, or 

‘‘(ii) buildings placed in service after December 31, 
1990, to the extent paragraph (1) of section 42(h) of 
such Code does not apply to any building by reason of 
paragraph (4) thereof, but only with respect to bonds 
issued after such date. 
‘‘(B) TENANT RIGHTS, ETC.—The amendments made by 

paragraphs (1), (6), (8), and (9) [amending this section] 
shall take effect on the date of the enactment of this 
Act [Nov. 5, 1990]. 

‘‘(C) MONITORING.—The amendment made by para-
graph (2) [amending this section] shall take effect on 
January 1, 1992, and shall apply to buildings placed in 
service before, on, or after such date. 

‘‘(D) STUDY.—The Inspector General of the Depart-
ment of Housing and Urban Development and the Sec-
retary of the Treasury shall jointly conduct a study of 
the effectiveness of the amendment made by paragraph 
(5) [amending this section] in carrying out the purposes 
of section 42 of the Internal Revenue Code of 1986. The 
report of such study shall be submitted not later than 
January 1, 1993, to the Committee on Ways and Means 
of the House of Representatives and the Committee on 
Finance of the Senate.’’ 

Section 11701(a)(3)(B) of Pub. L. 101–508 provided that: 
‘‘In the case of a building to which (but for this sub-
paragraph) the amendment made by subparagraph (A) 
[amending this section] does not apply, such amend-
ment shall apply to— 

‘‘(i) determinations of qualified basis for taxable 
years beginning after the date of the enactment of 
this Act [Nov. 5, 1990], and 

‘‘(ii) determinations of qualified basis for taxable 
years beginning on or before such date except that 
determinations for such taxable years shall be made 
without regard to any reduction in gross rent after 
August 3, 1990, for any period before August 4, 1990.’’ 
Section 11701(n) of Pub. L. 101–508 provided that: ‘‘Ex-

cept as otherwise provided in this section, any amend-
ment made by this section [amending this section and 
sections 148, 163, 172, 403, 1031, 1253, 2056, 4682, 4975, 4978B 
and 6038 of this title, and provisions set out as notes 
under this section and section 2040 of this title] shall 
take effect as if included in the provision of the Reve-
nue Reconciliation Act of 1989 [Pub. L. 101–239, title 
VII] to which such amendment relates.’’ 

Section 11812(c) of Pub. L. 101–508 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 
section and sections 56, 167, 168, 312, 381, 404, 460, 642, 

1016, 1250, and 7701 of this title] shall apply to property 
placed in service after the date of the enactment of this 
Act [Nov. 5, 1990]. 

‘‘(2) EXCEPTION.—The amendments made by this sec-
tion shall not apply to any property to which section 
168 of the Internal Revenue Code of 1986 does not apply 
by reason of subsection (f)(5) thereof. 

‘‘(3) EXCEPTION FOR PREVIOUSLY GRANDFATHER EX-
PENDITURES.—The amendments made by this section 
shall not apply to rehabilitation expenditures described 
in section 252(f)(5) of the Tax Reform Act of 1986 [Pub. 
L. 99–514] (as added by section 1002(l)(31) of the Tech-
nical and Miscellaneous Revenue Act of 1988 [see Tran-
sitional Rules note below]).’’ 

Amendment by section 11813(b)(3) of Pub. L. 101–508 
applicable to property placed in service after Dec. 31, 
1990, but not applicable to any transition property (as 
defined in section 49(e) of this title), any property with 
respect to which qualified progress expenditures were 
previously taken into account under section 46(d) of 
this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as a note under section 45K of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7108(r) of Pub. L. 101–239, as amended by Pub. 
L. 101–508, title XI, § 11701(a)(11), (12), Nov. 5, 1990, 104 
Stat. 1388–507; Pub. L. 104–188, title I, § 1702(g)(5)(A), 
Aug. 20, 1996, 110 Stat. 1873, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and section 142 of this title] 
shall apply to determinations under section 42 of the 
Internal Revenue Code of 1986 with respect to housing 
credit dollar amounts allocated from State housing 
credit ceilings for calendar years after 1989. 

‘‘(2) BUILDINGS NOT SUBJECT TO ALLOCATION LIMITS.— 
Except as otherwise provided in this subsection, to the 
extent paragraph (1) of section 42(h) of such Code does 
not apply to any building by reason of paragraph (4) 
thereof, the amendments made by this section shall 
apply to buildings placed in service after December 31, 
1989. 

‘‘(3) ONE-YEAR CARRYOVER OF UNUSED CREDIT AUTHOR-
ITY, ETC.—The amendments made by subsection (b) 
[amending this section] shall apply to calendar years 
after 1989, but clauses (ii), (iii), and (iv) of section 
42(h)(3)(C) of such Code (as added by this section) shall 
be applied without regard to allocations for 1989 or any 
preceding year. 

‘‘(4) ADDITIONAL BUILDINGS ELIGIBLE FOR WAIVER OF 10- 
YEAR RULE.—The amendments made by subsection (f) 
[amending this section] shall take effect on the date of 
the enactment of this Act [Dec. 19, 1989]. 

‘‘(5) CERTIFICATIONS WITH RESPECT TO 1ST YEAR OF 
CREDIT PERIOD.—The amendment made by subsection 
(p) [amending this section] shall apply to taxable years 
ending on or after December 31, 1989. 

‘‘(6) CERTAIN RULES WHICH APPLY TO BONDS.—Para-
graphs (1)(D) and (2)(D) of section 42(m) of such Code, as 
added by this section, shall apply to obligations issued 
after December 31, 1989. 

‘‘(7) CLARIFICATIONS.—The amendments made by the 
following provisions of this section shall apply as if in-
cluded in the amendments made by section 252 of the 
Tax Reform Act of 1986 [Pub. L. 99–514, enacting this 
section and amending sections 38 and 55 of this title]: 

‘‘(A) Paragraph (1) of subsection (h) (relating to 
units rented on a monthly basis) [amending this sec-
tion]. 

‘‘(B) Subsection (l) (relating to eligible basis for 
new buildings to include expenditures before close of 
1st year of credit period) [amending this section]. 
‘‘(8) GUIDANCE ON DIFFICULT DEVELOPMENT AREAS AND 

POSTING OF BOND TO AVOID RECAPTURE.—Not later than 
180 days after the date of the enactment of this Act 
[Dec. 19, 1989]— 

‘‘(A) the Secretary of Housing and Urban Develop-
ment shall publish initial guidance on the designa-
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tion of difficult development areas under section 
42(d)(5)(C) of such Code, as added by this section, and 

‘‘(B) the Secretary of the Treasury shall publish 
initial guidance under section 42(j)(6) of such Code 
(relating to no recapture on disposition of building 
(or interest therein) where bond posted).’’ 
[Pub. L. 104–188, title I, § 1702(g)(5), Aug. 20, 1996, 110 

Stat. 1873, provided that: 
[‘‘(A) Paragraph (11) of section 11701(a) of the Revenue 

Reconciliation Act of 1990 (and the amendment made 
by such paragraph) [Pub. L. 101–508, which amended 
section 7108(r)(2) of Pub. L. 101–239, set out above, by in-
serting ‘‘but only with respect to bonds issued after 
such date’’ before the period at the end of such section 
7108(r)(2)] are hereby repealed, and section 7108(r)(2) of 
the Revenue Reconciliation Act of 1989 [Pub. L. 101–239] 
shall be applied as if such paragraph (and amendment) 
had never been enacted. 

[‘‘(B) Subparagraph (A) shall not apply to any build-
ing if the owner of such building establishes to the sat-
isfaction of the Secretary of the Treasury or his dele-
gate that such owner reasonably relied on the amend-
ment made by such paragraph (11).’’] 

Amendment by section 7811(a) of Pub. L. 101–239 effec-
tive, except as otherwise provided, as if included in the 
provision of the Technical and Miscellaneous Revenue 
Act of 1988, Pub. L. 100–647, to which such amendment 
relates, see section 7817 of Pub. L. 101–239, set out as a 
note under section 1 of this title. 

Amendment by section 7831(c) of Pub. L. 101–239 effec-
tive as if included in the provision of the Tax Reform 
Act of 1986, Pub. L. 99–514, to which such amendment 
relates, see section 7831(g) of Pub. L. 101–239, set out as 
a note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by sections 1002(l)(1)–(25), (32) and 
1007(g)(3)(B) of Pub. L. 100–647 effective, except as other-
wise provided, as if included in the provision of the Tax 
Reform Act of 1986, Pub. L. 99–514, to which such 
amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

Section 4003(c) of Pub. L. 100–647 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and provisions set out as a note under section 469 
of this title] shall apply to amounts allocated in cal-
endar years after 1987.’’ 

Section 4004(b) of Pub. L. 100–647 provided that: 
‘‘(1) IN GENERAL.—The amendment made by sub-

section (a) [amending this section] shall take effect as 
if included in the amendments made by section 252 of 
the Reform Act [section 252 of Pub. L. 99–514, enacting 
this section and amending sections 38 and 55 of this 
title]. 

‘‘(2) PERIOD FOR ELECTION.—The period for electing 
not to have section 42(j)(5) of the 1986 Code apply to any 
partnership shall not expire before the date which is 6 
months after the date of the enactment of this Act 
[Nov. 10, 1988].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 8072(b) of Pub. L. 99–509 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall take effect as if included in the amendment 
made by section 252(a) of the Tax Reform Act of 1986 
[enacting this section].’’ 

EFFECTIVE DATE 

Section 252(e) of Pub. L. 99–514 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [enacting this section and amending sections 38 
and 55 of this title] shall apply to buildings placed in 
service after December 31, 1986, in taxable years ending 
after such date. 

‘‘(2) SPECIAL RULE FOR REHABILITATION EXPENDI-
TURES.—Subsection (e) of section 42 of the Internal 
Revenue Code of 1986 (as added by this section) shall 
apply for purposes of paragraph (1).’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by sec-
tions 11812(b)(3) and 11813(b)(3) of Pub. L. 101–508 be con-

strued to affect treatment of certain transactions oc-
curring, property acquired, or items of income, loss, de-
duction, or credit taken into account prior to Nov. 5, 
1990, for purposes of determining liability for tax for pe-
riods ending after Nov. 5, 1990, see section 11821(b) of 
Pub. L. 101–508, set out as a note under section 45K of 
this title. 

GRANTS TO STATES FOR LOW-INCOME HOUSING 
PROJECTS IN LIEU OF LOW-INCOME HOUSING CREDIT 
ALLOCATIONS FOR 2009 

Pub. L. 111–5, div. B, title I, § 1602, Feb. 17, 2009, 123 
Stat. 362, provided that: 

‘‘(a) IN GENERAL.—The Secretary of the Treasury 
shall make a grant to the housing credit agency of each 
State in an amount equal to such State’s low-income 
housing grant election amount. 

‘‘(b) LOW-INCOME HOUSING GRANT ELECTION AMOUNT.— 
For purposes of this section, the term ‘low-income 
housing grant election amount’ means, with respect to 
any State, such amount as the State may elect which 
does not exceed 85 percent of the product of— 

‘‘(1) the sum of— 
‘‘(A) 100 percent of the State housing credit ceil-

ing for 2009 which is attributable to amounts de-
scribed in clauses (i) and (iii) of section 42(h)(3)(C) 
of the Internal Revenue Code of 1986, and 

‘‘(B) 40 percent of the State housing credit ceiling 
for 2009 which is attributable to amounts described 
in clauses (ii) and (iv) of such section, multiplied by 
‘‘(2) 10. 

‘‘(c) SUBAWARDS FOR LOW-INCOME BUILDINGS.— 
‘‘(1) IN GENERAL.—A State housing credit agency re-

ceiving a grant under this section shall use such 
grant to make subawards to finance the construction 
or acquisition and rehabilitation of qualified low-in-
come buildings. A subaward under this section may 
be made to finance a qualified low-income building 
with or without an allocation under section 42 of the 
Internal Revenue Code of 1986, except that a State 
housing credit agency may make subawards to fi-
nance qualified low-income buildings without an allo-
cation only if it makes a determination that such use 
will increase the total funds available to the State to 
build and rehabilitate affordable housing. In comply-
ing with such determination requirement, a State 
housing credit agency shall establish a process in 
which applicants that are allocated credits are re-
quired to demonstrate good faith efforts to obtain in-
vestment commitments for such credits before the 
agency makes such subawards. 

‘‘(2) SUBAWARDS SUBJECT TO SAME REQUIREMENTS AS 
LOW-INCOME HOUSING CREDIT ALLOCATIONS.—Any such 
subaward with respect to any qualified low-income 
building shall be made in the same manner and shall 
be subject to the same limitations (including rent, in-
come, and use restrictions on such building) as an al-
location of housing credit dollar amount allocated by 
such State housing credit agency under section 42 of 
the Internal Revenue Code of 1986, except that such 
subawards shall not be limited by, or otherwise affect 
(except as provided in subsection (h)(3)(J) of such sec-
tion [section 42(h)(3) has no subpar. (J)]), the State 
housing credit ceiling applicable to such agency. 

‘‘(3) COMPLIANCE AND ASSET MANAGEMENT.—The 
State housing credit agency shall perform asset man-
agement functions to ensure compliance with section 
42 of the Internal Revenue Code of 1986 and the long- 
term viability of buildings funded by any subaward 
under this section. The State housing credit agency 
may collect reasonable fees from a subaward recipi-
ent to cover expenses associated with the perform-
ance of its duties under this paragraph. The State 
housing credit agency may retain an agent or other 
private contractor to satisfy the requirements of this 
paragraph. 

‘‘(4) RECAPTURE.—The State housing credit agency 
shall impose conditions or restrictions, including a 
requirement providing for recapture, on any 
subaward under this section so as to assure that the 
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building with respect to which such subaward is made 
remains a qualified low-income building during the 
compliance period. Any such recapture shall be pay-
able to the Secretary of the Treasury for deposit in 
the general fund of the Treasury and may be enforced 
by means of liens or such other methods as the Sec-
retary of the Treasury determines appropriate. 
‘‘(d) RETURN OF UNUSED GRANT FUNDS.—Any grant 

funds not used to make subawards under this section 
before January 1, 2011, shall be returned to the Sec-
retary of the Treasury on such date. Any subawards re-
turned to the State housing credit agency on or after 
such date shall be promptly returned to the Secretary 
of the Treasury. Any amounts returned to the Sec-
retary of the Treasury under this subsection shall be 
deposited in the general fund of the Treasury. 

‘‘(e) DEFINITIONS.—Any term used in this section 
which is also used in section 42 of the Internal Revenue 
Code of 1986 shall have the same meaning for purposes 
of this section as when used in such section 42. Any ref-
erence in this section to the Secretary of the Treasury 
shall be treated as including the Secretary’s delegate. 

‘‘(f) APPROPRIATIONS.—There is hereby appropriated 
to the Secretary of the Treasury such sums as may be 
necessary to carry out this section.’’ 

ELECTION TO DETERMINE RENT LIMITATION BASED ON 
NUMBER OF BEDROOMS AND DEEP RENT SKEWING 

Section 13142(c) of Pub. L. 103–66 provided that: 
‘‘(1) In the case of a building to which the amend-

ments made by subsection (e)(1) or (n)(2) of section 7108 
of the Revenue Reconciliation Act of 1989 [Pub. L. 
101–239, amending this section] did not apply, the tax-
payer may elect to have such amendments apply to 
such building if the taxpayer has met the requirements 
of the procedures described in section 42(m)(1)(B)(iii) of 
the Internal Revenue Code of 1986. 

‘‘(2) In the case of the amendment made by such sub-
section (e)(1), such election shall apply only with re-
spect to tenants first occupying any unit in the build-
ing after the date of the election. 

‘‘(3) In the case of the amendment made by such sub-
section (n)(2), such election shall apply only if rents of 
low-income tenants in such building do not increase as 
a result of such election. 

‘‘(4) An election under this subsection may be made 
only during the 180-day period beginning on the date of 
the enactment of this Act [Aug. 10, 1993] and, once 
made, shall be irrevocable.’’ 

ELECTION TO ACCELERATE CREDIT INTO 1990 

Section 11407(c) of Pub. L. 101–508 provided that: 
‘‘(1) IN GENERAL.—At the election of an individual, 

the credit determined under section 42 of the Internal 
Revenue Code of 1986 for the taxpayer’s first taxable 
year ending on or after October 25, 1990, shall be 150 per-
cent of the amount which would (but for this para-
graph) be so allowable with respect to investments held 
by such individual on or before October 25, 1990. 

‘‘(2) REDUCTION IN AGGREGATE CREDIT TO REFLECT IN-
CREASED 1990 CREDIT.—The aggregate credit allowable 
to any person under section 42 of such Code with re-
spect to any investment for taxable years after the 
first taxable year referred to in paragraph (1) shall be 
reduced on a pro rata basis by the amount of the in-
creased credit allowable by reason of paragraph (1) with 
respect to such first taxable year. The preceding sen-
tence shall not be construed to affect whether any tax-
able year is part of the credit, compliance, or extended 
use periods. 

‘‘(3) ELECTION.—The election under paragraph (1) 
shall be made at the time and in the manner prescribed 
by the Secretary of the Treasury or his delegate, and, 
once made, shall be irrevocable. In the case of a part-
nership, such election shall be made by the partner-
ship.’’ 

EXCEPTION TO TIME PERIOD FOR MEETING PROJECT RE-
QUIREMENTS IN ORDER TO QUALIFY AS LOW-INCOME 
HOUSING 

Section 11701(a)(5)(B) of Pub. L. 101–508 provided that: 
‘‘In the case of a building to which the amendment 

made by subparagraph (A) [amending this section] does 
not apply, the period specified in section 42(g)(3)(A) of 
the Internal Revenue Code of 1986 (as in effect before 
the amendment made by subparagraph (A)) shall not 
expire before the close of the taxable year following the 
taxable year in which the building is placed in service.’’ 

STATE HOUSING CREDIT CEILING FOR CALENDAR YEAR 
1990 

Section 7108(a)(2) of Pub. L. 101–239 provided that in 
the case of calendar year 1990, section 42(h)(3)(C)(i) of 
the Internal Revenue Code of 1986 be applied by sub-
stituting ‘‘$.9375’’ for ‘‘$1.25’’, prior to repeal by Pub. L. 
101–508, title XI, § 11407(a)(2), (3), Nov. 5, 1990, 104 Stat. 
1388–474, applicable to calendar years after 1989. 

TRANSITIONAL RULES 

Section 252(f) of Pub. L. 99–514, as amended by Pub. L. 
100–647, title I, § 1002(l)(28)–(31), Nov. 10, 1988, 102 Stat. 
3381, provided that: 

‘‘(1) LIMITATION TO NON-ACRS BUILDINGS NOT TO APPLY 
TO CERTAIN BUILDINGS, ETC.— 

‘‘(A) IN GENERAL.—In the case of a building which is 
part of a project described in subparagraph (B)— 

‘‘(i) section 42(c)(2)(B) of the Internal Revenue 
Code of 1986 (as added by this section) shall not 
apply, 

‘‘(ii) such building shall be treated as not feder-
ally subsidized for purposes of section 42(b)(1)(A) of 
such Code, 

‘‘(iii) the eligible basis of such building shall be 
treated, for purposes of section 42(h)(4)(A) of such 
Code, as if it were financed by an obligation the in-
terest on which is exempt from tax under section 
103 of such Code and which is taken into account 
under section 146 of such Code, and 

‘‘(iv) the amendments made by section 803 [enact-
ing section 263A of this title, amending sections 48, 
267, 312, 447, 464, and 471 of this title, and repealing 
sections 189, 278, and 280 of this title] shall not 
apply. 
‘‘(B) PROJECT DESCRIBED.—A project is described in 

this subparagraph if— 
‘‘(i) an urban development action grant applica-

tion with respect to such project was submitted on 
September 13, 1984, 

‘‘(ii) a zoning commission map amendment relat-
ed to such project was granted on July 17, 1985, and 

‘‘(iii) the number assigned to such project by the 
Federal Housing Administration is 023–36602. 
‘‘(C) ADDITIONAL UNITS ELIGIBLE FOR CREDIT.—In the 

case of a building to which subparagraph (A) applies 
and which is part of a project which meets the re-
quirements of subparagraph (D), for each low-income 
unit in such building which is occupied by individuals 
whose income is 30 percent or less of area median 
gross income, one additional unit (not otherwise a 
low-income unit) in such building shall be treated as 
a low-income unit for purposes of such section 42. 

‘‘(D) PROJECT DESCRIBED.—A project is described in 
this subparagraph if— 

‘‘(i) rents charged for units in such project are re-
stricted by State regulations, 

‘‘(ii) the annual cash flow of such project is re-
stricted by State law, 

‘‘(iii) the project is located on land owned by or 
ground leased from a public housing authority, 

‘‘(iv) construction of such project begins on or be-
fore December 31, 1986, and units within such 
project are placed in service on or before June 1, 
1990, and 

‘‘(v) for a 20-year period, 20 percent or more of the 
residential units in such project are occupied by in-
dividuals whose income is 50 percent or less of area 
median gross income. 
‘‘(E) MAXIMUM ADDITIONAL CREDIT.—The maximum 

present value of additional credits allowable under 
section 42 of such Code by reason of subparagraph (C) 
shall not exceed 25 percent of the eligible basis of the 
building. 
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‘‘(2) ADDITIONAL ALLOCATION OF HOUSING CREDIT CEIL-
ING.— 

‘‘(A) IN GENERAL.—There is hereby allocated to each 
housing credit agency described in subparagraph (B) 
an additional housing credit dollar amount deter-
mined in accordance with the following table: 

The additional 
‘‘For calendar year: allocation is: 

1987 .......................................... $3,900,000
1988 .......................................... $7,600,000
1989 .......................................... $1,300,000. 

‘‘(B) HOUSING CREDIT AGENCIES DESCRIBED.—The 
housing credit agencies described in this subpara-
graph are: 

‘‘(i) A corporate governmental agency constituted 
as a public benefit corporation and established in 
1971 under the provisions of Article XII of the Pri-
vate Housing Finance Law of the State. 

‘‘(ii) A city department established on December 
20, 1979, pursuant to chapter XVIII of a municipal 
code of such city for the purpose of supervising and 
coordinating the formation and execution of 
projects and programs affecting housing within 
such city. 

‘‘(iii) The State housing finance agency referred 
to in subparagraph (C), but only with respect to 
projects described in subparagraph (C). 
‘‘(C) PROJECT DESCRIBED.—A project is described in 

this subparagraph if such project is a qualified low- 
income housing project which— 

‘‘(i) receives financing from a State housing fi-
nance agency from the proceeds of bonds issued 
pursuant to chapter 708 of the Acts of 1966 of such 
State pursuant to loan commitments from such 
agency made between May 8, 1984, and July 8, 1986, 
and 

‘‘(ii) is subject to subsidy commitments issued 
pursuant to a program established under chapter 
574 of the Acts of 1983 of such State having award 
dates from such agency between May 31, 1984, and 
June 11, 1985. 
‘‘(D) SPECIAL RULES.— 

‘‘(i) Any building— 
‘‘(I) which is allocated any housing credit dollar 

amount by a housing credit agency described in 
clause (iii) of subparagraph (B), and 

‘‘(II) which is placed in service after June 30, 
1986, and before January 1, 1987, 

shall be treated for purposes of the amendments 
made by this section as placed in service on Janu-
ary 1, 1987. 

‘‘(ii) Section 42(c)(2)(B) of the Internal Revenue 
Code of 1986 shall not apply to any building which 
is allocated any housing credit dollar amount by 
any agency described in subparagraph (B). 
‘‘(E) ALL UNITS TREATED AS LOW INCOME UNITS IN 

CERTAIN CASES.—In the case of any building— 
‘‘(i) which is allocated any housing credit dollar 

amount by any agency described in subparagraph 
(B), and 

‘‘(ii) which after the application of subparagraph 
(D)(ii) is a qualified low-income building at all 
times during any taxable year, 

such building shall be treated as described in section 
42(b)(1)(B) of such Code and having an applicable frac-
tion for such year of 1. The preceding sentence shall 
apply to any building only to the extent of the por-
tion of the additional housing credit dollar amount 
(allocated to such agency under subparagraph (A)) al-
located to such building. 
‘‘(3) CERTAIN PROJECTS PLACED IN SERVICE BEFORE 

1987.— 
‘‘(A) IN GENERAL.—In the case of a building which is 

part of a project described in subparagraph (B)— 
‘‘(i) section 42(c)(2)(B) of such Code shall not 

apply, 
‘‘(ii) such building shall be treated as placed in 

service during the first calendar year after 1986 and 
before 1990 in which such building is a qualified low- 

income building (determined after the application 
of clause (i)), and 

‘‘(iii) for purposes of section 42(h) of such Code, 
such building shall be treated as having allocated 
to it a housing credit dollar amount equal to the 
dollar amount appearing in the clause of subpara-
graph (B) in which such building is described. 
‘‘(B) PROJECT DESCRIBED.—A project is described in 

this subparagraph if the code number assigned to 
such project by the Farmers’ Home Administration 
appears in the following table: 

The housing credit 
‘‘The code number is: dollar amount is: 

(i) 49284553664 ............... $16,000
(ii) 4927742022446 ........... $22,000
(iii) 49270742276087 ........ $64,000
(iv) 490270742387293 ....... $48,000
(v) 4927074218234 ........... $32,000
(vi) 49270742274019 ........ $36,000
(vii) 51460742345074 ....... $53,000. 

‘‘(C) DETERMINATION OF ADJUSTED BASIS.—The ad-
justed basis of any building to which this paragraph 
applies for purposes of section 42 of such Code shall be 
its adjusted basis as of the close of the taxable year 
ending before the first taxable year of the credit pe-
riod for such building. 

‘‘(D) CERTAIN RULES TO APPLY.—Rules similar to the 
rules of subparagraph (E) of paragraph (2) shall apply 
for purposes of this paragraph. 
‘‘(4) DEFINITIONS.—For purposes of this subsection, 

terms used in such subsection which are also used in 
section 42 of the Internal Revenue Code of 1986 (as 
added by this section) shall have the meanings given 
such terms by such section 42. 

‘‘(5) TRANSITIONAL RULE.—In the case of any rehabili-
tation expenditures incurred with respect to units lo-
cated in the neighborhood strategy area within the 
community development block grant program in Ft. 
Wayne, Indiana— 

‘‘(A) the amendments made by this section [enact-
ing this section and amending sections 38 and 55 of 
this title] shall not apply, and 

‘‘(B) paragraph (1) of section 167(k) of the Internal 
Revenue Code of 1986, shall be applied as if it did not 
contain the phrase ‘and before January 1, 1987’. 

The number of units to which the preceding sentence 
applies shall not exceed 150.’’ 

§ 43. Enhanced oil recovery credit 

(a) General rule 

For purposes of section 38, the enhanced oil re-
covery credit for any taxable year is an amount 
equal to 15 percent of the taxpayer’s qualified 
enhanced oil recovery costs for such taxable 
year. 

(b) Phase-out of credit as crude oil prices in-
crease 

(1) In general 

The amount of the credit determined under 
subsection (a) for any taxable year shall be re-
duced by an amount which bears the same 
ratio to the amount of such credit (determined 
without regard to this paragraph) as— 

(A) the amount by which the reference 
price for the calendar year preceding the cal-
endar year in which the taxable year begins 
exceeds $28, bears to 

(B) $6. 

(2) Reference price 

For purposes of this subsection, the term 
‘‘reference price’’ means, with respect to any 
calendar year, the reference price determined 
for such calendar year under section 
45K(d)(2)(C). 
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(3) Inflation adjustment 

(A) In general 

In the case of any taxable year beginning 
in a calendar year after 1991, there shall be 
substituted for the $28 amount under para-
graph (1)(A) an amount equal to the product 
of— 

(i) $28, multiplied by 
(ii) the inflation adjustment factor for 

such calendar year. 

(B) Inflation adjustment factor 

The term ‘‘inflation adjustment factor’’ 
means, with respect to any calendar year, a 
fraction the numerator of which is the GNP 
implicit price deflator for the preceding cal-
endar year and the denominator of which is 
the GNP implicit price deflator for 1990. For 
purposes of the preceding sentence, the term 
‘‘GNP implicit price deflator’’ means the 
first revision of the implicit price deflator 
for the gross national product as computed 
and published by the Secretary of Com-
merce. Not later than April 1 of any calendar 
year, the Secretary shall publish the infla-
tion adjustment factor for the preceding cal-
endar year. 

(c) Qualified enhanced oil recovery costs 

For purposes of this section— 

(1) In general 

The term ‘‘qualified enhanced oil recovery 
costs’’ means any of the following: 

(A) Any amount paid or incurred during 
the taxable year for tangible property— 

(i) which is an integral part of a quali-
fied enhanced oil recovery project, and 

(ii) with respect to which depreciation 
(or amortization in lieu of depreciation) is 
allowable under this chapter. 

(B) Any intangible drilling and develop-
ment costs— 

(i) which are paid or incurred in connec-
tion with a qualified enhanced oil recovery 
project, and 

(ii) with respect to which the taxpayer 
may make an election under section 263(c) 
for the taxable year. 

(C) Any qualified tertiary injectant ex-
penses (as defined in section 193(b)) which 
are paid or incurred in connection with a 
qualified enhanced oil recovery project and 
for which a deduction is allowable for the 
taxable year. 

(D) Any amount which is paid or incurred 
during the taxable year to construct a gas 
treatment plant which— 

(i) is located in the area of the United 
States (within the meaning of section 
638(1)) lying north of 64 degrees North lati-
tude, 

(ii) prepares Alaska natural gas for 
transportation through a pipeline with a 
capacity of at least 2,000,000,000,000 Btu of 
natural gas per day, and 

(iii) produces carbon dioxide which is in-
jected into hydrocarbon-bearing geological 
formations. 

(2) Qualified enhanced oil recovery project 

For purposes of this subsection— 

(A) In general 

The term ‘‘qualified enhanced oil recovery 
project’’ means any project— 

(i) which involves the application (in ac-
cordance with sound engineering prin-
ciples) of 1 or more tertiary recovery 
methods (as defined in section 193(b)(3)) 
which can reasonably be expected to result 
in more than an insignificant increase in 
the amount of crude oil which will ulti-
mately be recovered, 

(ii) which is located within the United 
States (within the meaning of section 
638(1)), and 

(iii) with respect to which the first injec-
tion of liquids, gases, or other matter com-
mences after December 31, 1990. 

(B) Certification 

A project shall not be treated as a quali-
fied enhanced oil recovery project unless the 
operator submits to the Secretary (at such 
times and in such manner as the Secretary 
provides) a certification from a petroleum 
engineer that the project meets (and con-
tinues to meet) the requirements of subpara-
graph (A). 

(3) At-risk limitation 

For purposes of determining qualified en-
hanced oil recovery costs, rules similar to the 
rules of section 49(a)(1), section 49(a)(2), and 
section 49(b) shall apply. 

(4) Special rule for certain gas displacement 
projects 

For purposes of this section, immiscible non- 
hydrocarbon gas displacement shall be treated 
as a tertiary recovery method under section 
193(b)(3). 

(5) Alaska natural gas 

For purposes of paragraph (1)(D)— 

(A) In general 

The term ‘‘Alaska natural gas’’ means nat-
ural gas entering the Alaska natural gas 
pipeline (as defined in section 168(i)(16) (de-
termined without regard to subparagraph (B) 
thereof)) which is produced from a well— 

(i) located in the area of the State of 
Alaska lying north of 64 degrees North 
latitude, determined by excluding the area 
of the Alaska National Wildlife Refuge (in-
cluding the continental shelf thereof with-
in the meaning of section 638(1)), and 

(ii) pursuant to the applicable State and 
Federal pollution prevention, control, and 
permit requirements from such area (in-
cluding the continental shelf thereof with-
in the meaning of section 638(1)). 

(B) Natural gas 

The term ‘‘natural gas’’ has the meaning 
given such term by section 613A(e)(2). 

(d) Other rules 

(1) Disallowance of deduction 

Any deduction allowable under this chapter 
for any costs taken into account in computing 
the amount of the credit determined under 
subsection (a) shall be reduced by the amount 
of such credit attributable to such costs. 
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(2) Basis adjustments 

For purposes of this subtitle, if a credit is 
determined under this section for any expendi-
ture with respect to any property, the increase 
in the basis of such property which would (but 
for this subsection) result from such expendi-
ture shall be reduced by the amount of the 
credit so allowed. 

(e) Election to have credit not apply 

(1) In general 

A taxpayer may elect to have this section 
not apply for any taxable year. 

(2) Time for making election 

An election under paragraph (1) for any tax-
able year may be made (or revoked) at any 
time before the expiration of the 3-year period 
beginning on the last date prescribed by law 
for filing the return for such taxable year (de-
termined without regard to extensions). 

(3) Manner of making election 

An election under paragraph (1) (or revoca-
tion thereof) shall be made in such manner as 
the Secretary may by regulations prescribe. 

(Added Pub. L. 101–508, title XI, § 11511(a), Nov. 5, 
1990, 104 Stat. 1388–483; amended Pub. L. 106–554, 
§ 1(a)(7) [title III, § 317(a)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–645; Pub. L. 108–357, title VII, § 707(a), 
(b), Oct. 22, 2004, 118 Stat. 1550; Pub. L. 109–58, 
title XIII, § 1322(a)(3)(B), Aug. 8, 2005, 119 Stat. 
1011; Pub. L. 109–135, title IV, § 412(i), Dec. 21, 
2005, 119 Stat. 2637.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX 
YEARS 

For inflation adjustment of certain items in 

this section, see Internal Revenue Notices listed 

in a table below. 

PRIOR PROVISIONS 

A prior section 43 was renumbered section 32 of this 
title. 

Another prior section 43 was renumbered section 37 of 
this title. 

AMENDMENTS 

2005—Subsec. (b)(2). Pub. L. 109–58 substituted ‘‘sec-
tion 45K(d)(2)(C)’’ for ‘‘section 29(d)(2)(C)’’. 

Subsec. (c)(5). Pub. L. 109–135 reenacted heading with-
out change and amended text generally. Prior to 
amendment, text read as follows: ‘‘For purposes of 
paragraph (1)(D)— 

‘‘(1) IN GENERAL.—The term ‘Alaska natural gas’ 
means natural gas entering the Alaska natural gas 
pipeline (as defined in section 168(i)(16) (determined 
without regard to subparagraph (B) thereof)) which is 
produced from a well— 

‘‘(A) located in the area of the State of Alaska 
lying north of 64 degrees North latitude, deter-
mined by excluding the area of the Alaska National 
Wildlife Refuge (including the continental shelf 
thereof within the meaning of section 638(1)), and 

‘‘(B) pursuant to the applicable State and Federal 
pollution prevention, control, and permit require-
ments from such area (including the continental 
shelf thereof within the meaning of section 638(1)). 
‘‘(2) NATURAL GAS.—The term ‘natural gas’ has the 

meaning given such term by section 613A(e)(2).’’ 
2004—Subsec. (c)(1)(D). Pub. L. 108–357, § 707(a), added 

subpar. (D). 
Subsec. (c)(5). Pub. L. 108–357, § 707(b), added par. (5). 
2000—Subsec. (c)(1)(C). Pub. L. 106–554 inserted ‘‘(as 

defined in section 193(b))’’ after ‘‘expenses’’ and struck 
out ‘‘under section 193’’ after ‘‘allowable’’. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–58 applicable to credits de-
termined under the Internal Revenue Code of 1986 for 
taxable years ending after Dec. 31, 2005, see section 
1322(c)(1) of Pub. L. 109–58, set out as a note under sec-
tion 45K of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title VII, § 707(c), Oct. 22, 2004, 118 
Stat. 1550, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to costs 
paid or incurred in taxable years beginning after De-
cember 31, 2004.’’ 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(7) [title III, § 317(b)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–645, provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect as if included in section 11511 of 
the Revenue Reconciliation Act of 1990 [Pub. L. 
101–508].’’ 

EFFECTIVE DATE 

Section 11511(d) of Pub. L. 101–508 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [enacting this section and amending sections 38, 
39, 196, and 6501 of this title] shall apply to costs paid 
or incurred in taxable years beginning after December 
31, 1990. 

‘‘(2) SPECIAL RULE FOR SIGNIFICANT EXPANSION OF 
PROJECTS.—For purposes of section 43(c)(2)(A)(iii) of the 
Internal Revenue Code of 1986 (as added by subsection 
(a)), any significant expansion after December 31, 1990, 
of a project begun before January 1, 1991, shall be treat-
ed as a project with respect to which the first injection 
commences after December 31, 1990.’’ 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX YEARS 

Provisions relating to inflation adjustment of items 
in this section for certain tax years were contained in 
the following: 

2009—Internal Revenue Notice 2009–73. 
2008—Internal Revenue Notice 2008–72. 
2007—Internal Revenue Notice 2007–64. 
2006—Internal Revenue Notice 2006–62. 
2005—Internal Revenue Notice 2005–56. 
2004—Internal Revenue Notice 2004–49. 
2003—Internal Revenue Notice 2003–43. 
2002—Internal Revenue Notice 2002–53. 
2001—Internal Revenue Notice 2001–54. 
2000—Internal Revenue Notice 2000–51. 
1999—Internal Revenue Notice 99–45. 
1998—Internal Revenue Notice 98–41. 
1997—Internal Revenue Notice 97–39. 
1996—Internal Revenue Notice 96–41. 

§ 44. Expenditures to provide access to disabled 
individuals 

(a) General rule 

For purposes of section 38, in the case of an el-
igible small business, the amount of the disabled 
access credit determined under this section for 
any taxable year shall be an amount equal to 50 
percent of so much of the eligible access expend-
itures for the taxable year as exceed $250 but do 
not exceed $10,250. 

(b) Eligible small business 

For purposes of this section, the term ‘‘eligi-
ble small business’’ means any person if— 

(1) either— 
(A) the gross receipts of such person for 

the preceding taxable year did not exceed 
$1,000,000, or 

(B) in the case of a person to which sub-
paragraph (A) does not apply, such person 
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employed not more than 30 full-time em-
ployees during the preceding taxable year, 
and 

(2) such person elects the application of this 
section for the taxable year. 

For purposes of paragraph (1)(B), an employee 
shall be considered full-time if such employee is 
employed at least 30 hours per week for 20 or 
more calendar weeks in the taxable year. 

(c) Eligible access expenditures 

For purposes of this section— 

(1) In general 

The term ‘‘eligible access expenditures’’ 
means amounts paid or incurred by an eligible 
small business for the purpose of enabling 
such eligible small business to comply with 
applicable requirements under the Americans 
With Disabilities Act of 1990 (as in effect on 
the date of the enactment of this section). 

(2) Certain expenditures included 

The term ‘‘eligible access expenditures’’ in-
cludes amounts paid or incurred— 

(A) for the purpose of removing architec-
tural, communication, physical, or transpor-
tation barriers which prevent a business 
from being accessible to, or usable by, indi-
viduals with disabilities, 

(B) to provide qualified interpreters or 
other effective methods of making aurally 
delivered materials available to individuals 
with hearing impairments, 

(C) to provide qualified readers, taped 
texts, and other effective methods of making 
visually delivered materials available to in-
dividuals with visual impairments, 

(D) to acquire or modify equipment or de-
vices for individuals with disabilities, or 

(E) to provide other similar services, modi-
fications, materials, or equipment. 

(3) Expenditures must be reasonable 

Amounts paid or incurred for the purposes 
described in paragraph (2) shall include only 
expenditures which are reasonable and shall 
not include expenditures which are unneces-
sary to accomplish such purposes. 

(4) Expenses in connection with new construc-
tion are not eligible 

The term ‘‘eligible access expenditures’’ 
shall not include amounts described in para-
graph (2)(A) which are paid or incurred in con-
nection with any facility first placed in serv-
ice after the date of the enactment of this sec-
tion. 

(5) Expenditures must meet standards 

The term ‘‘eligible access expenditures’’ 
shall not include any amount unless the tax-
payer establishes, to the satisfaction of the 
Secretary, that the resulting removal of any 
barrier (or the provision of any services, modi-
fications, materials, or equipment) meets the 
standards promulgated by the Secretary with 
the concurrence of the Architectural and 
Transportation Barriers Compliance Board 
and set forth in regulations prescribed by the 
Secretary. 

(d) Definition of disability; special rules 

For purposes of this section— 

(1) Disability 

The term ‘‘disability’’ has the same meaning 
as when used in the Americans With Disabil-
ities Act of 1990 (as in effect on the date of the 
enactment of this section). 

(2) Controlled groups 

(A) In general 

All members of the same controlled group 
of corporations (within the meaning of sec-
tion 52(a)) and all persons under common 
control (within the meaning of section 52(b)) 
shall be treated as 1 person for purposes of 
this section. 

(B) Dollar limitation 

The Secretary shall apportion the dollar 
limitation under subsection (a) among the 
members of any group described in subpara-
graph (A) in such manner as the Secretary 
shall by regulations prescribe. 

(3) Partnerships and S corporations 

In the case of a partnership, the limitation 
under subsection (a) shall apply with respect 
to the partnership and each partner. A similar 
rule shall apply in the case of an S corporation 
and its shareholders. 

(4) Short years 

The Secretary shall prescribe such adjust-
ments as may be appropriate for purposes of 
paragraph (1) of subsection (b) if the preceding 
taxable year is a taxable year of less than 12 
months. 

(5) Gross receipts 

Gross receipts for any taxable year shall be 
reduced by returns and allowances made dur-
ing such year. 

(6) Treatment of predecessors 

The reference to any person in paragraph (1) 
of subsection (b) shall be treated as including 
a reference to any predecessor. 

(7) Denial of double benefit 

In the case of the amount of the credit de-
termined under this section— 

(A) no deduction or credit shall be allowed 
for such amount under any other provision 
of this chapter, and 

(B) no increase in the adjusted basis of any 
property shall result from such amount. 

(e) Regulations 

The Secretary shall prescribe regulations nec-
essary to carry out the purposes of this section. 

(Added Pub. L. 101–508, title XI, § 11611(a), Nov. 5, 
1990, 104 Stat. 1388–501.) 

REFERENCES IN TEXT 

The Americans With Disabilities Act of 1990, referred 
to in subsecs. (c)(1) and (d)(1) is Pub. L. 101–336, July 26, 
1990, 104 Stat. 327, as amended, which is classified prin-
cipally to chapter 126 (§ 12101 et seq.) of Title 42, The 
Public Health and Welfare. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 12101 of Title 42 and Tables. 

The date of the enactment of this section, referred to 
in subsecs. (c)(1), (4) and (d)(1), is the date of enactment 
of Pub. L. 101–508, which was approved Nov. 5, 1990. 

PRIOR PROVISIONS 

A prior section 44, added Pub. L. 94–12, title II, 
§ 208(a), Mar. 29, 1975, 89 Stat. 32; amended Pub. L. 94–45, 
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title IV, § 401(a), June 30, 1975, 89 Stat. 243; Pub. L. 
94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 
1834, related to purchase of new principal residence, 
prior to repeal by Pub. L. 98–369, div. A, title IV, 
§ 474(m)(1), July 18, 1984, 98 Stat. 833, applicable to tax-
able years beginning after Dec. 31, 1983, and to carry-
backs from such years. 

Another prior section 44 was renumbered section 37 of 
this title. 

EFFECTIVE DATE 

Section applicable to expenditures paid or incurred 
after Nov. 5, 1990, see section 11611(e)(1) of Pub. L. 
101–508, set out as an Effective Date of 1990 Amendment 
note under section 38 of this title. 

[§ 44A. Renumbered § 21] 

[§ 44B. Repealed. Pub. L. 98–369, div. A, title IV, 
§ 474(m)(1), July 18, 1984, 98 Stat. 833] 

Section, added Pub. L. 95–30, title II, § 202(a), May 23, 
1977, 91 Stat. 141; amended Pub. L. 95–600, title III, 
§ 321(b)(1), Nov. 6, 1978, 92 Stat. 2834; Pub. L. 96–222, title 
I, § 103(a)(6)(G)(i), (ii), Apr. 1, 1980, 94 Stat. 210, related 
to credit for employment of certain new employees. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to taxable years beginning after 
Dec. 31, 1983, and to carrybacks from such years, see 
section 475(a) of Pub. L. 98–369, set out as an Effective 
Date of 1984 Amendment note under section 21 of this 
title. 

[§ 44C. Renumbered § 23] 

[§ 44D. Renumbered § 29] 

[§ 44E. Renumbered § 40] 

[§ 44F. Renumbered § 30] 

[§ 44G. Renumbered § 41] 

[§ 44H. Renumbered § 45C] 

§ 45. Electricity produced from certain renewable 
resources, etc. 

(a) General rule 

For purposes of section 38, the renewable elec-
tricity production credit for any taxable year is 
an amount equal to the product of— 

(1) 1.5 cents, multiplied by 
(2) the kilowatt hours of electricity— 

(A) produced by the taxpayer— 
(i) from qualified energy resources, and 
(ii) at a qualified facility during the 10- 

year period beginning on the date the fa-
cility was originally placed in service, and 

(B) sold by the taxpayer to an unrelated 
person during the taxable year. 

(b) Limitations and adjustments 

(1) Phaseout of credit 

The amount of the credit determined under 
subsection (a) shall be reduced by an amount 
which bears the same ratio to the amount of 
the credit (determined without regard to this 
paragraph) as— 

(A) the amount by which the reference 
price for the calendar year in which the sale 
occurs exceeds 8 cents, bears to 

(B) 3 cents. 

(2) Credit and phaseout adjustment based on 
inflation 

The 1.5 cent amount in subsection (a), the 8 
cent amount in paragraph (1), the $4.375 

amount in subsection (e)(8)(A), the $3 amount 
in subsection (e)(8)(D)(ii)(I), and in subsection 
(e)(8)(B)(i) the reference price of fuel used as a 
feedstock (within the meaning of subsection 
(c)(7)(A)) in 2002 shall each be adjusted by mul-
tiplying such amount by the inflation adjust-
ment factor for the calendar year in which the 
sale occurs. If any amount as increased under 
the preceding sentence is not a multiple of 0.1 
cent, such amount shall be rounded to the 
nearest multiple of 0.1 cent. 

(3) Credit reduced for grants, tax-exempt 
bonds, subsidized energy financing, and 
other credits 

The amount of the credit determined under 
subsection (a) with respect to any project for 
any taxable year (determined after the appli-
cation of paragraphs (1) and (2)) shall be re-
duced by the amount which is the product of 
the amount so determined for such year and 
the lesser of 1⁄2 or a fraction— 

(A) the numerator of which is the sum, for 
the taxable year and all prior taxable years, 
of— 

(i) grants provided by the United States, 
a State, or a political subdivision of a 
State for use in connection with the 
project, 

(ii) proceeds of an issue of State or local 
government obligations used to provide fi-
nancing for the project the interest on 
which is exempt from tax under section 
103, 

(iii) the aggregate amount of subsidized 
energy financing provided (directly or in-
directly) under a Federal, State, or local 
program provided in connection with the 
project, and 

(iv) the amount of any other credit al-
lowable with respect to any property 
which is part of the project, and 

(B) the denominator of which is the aggre-
gate amount of additions to the capital ac-
count for the project for the taxable year 
and all prior taxable years. 

The amounts under the preceding sentence for 
any taxable year shall be determined as of the 
close of the taxable year. This paragraph shall 
not apply with respect to any facility de-
scribed in subsection (d)(2)(A)(ii). 

(4) Credit rate and period for electricity pro-
duced and sold from certain facilities 

(A) Credit rate 

In the case of electricity produced and sold 
in any calendar year after 2003 at any quali-
fied facility described in paragraph (3), (5), 
(6), (7), (9), or (11) of subsection (d), the 
amount in effect under subsection (a)(1) for 
such calendar year (determined before the 
application of the last sentence of paragraph 
(2) of this subsection) shall be reduced by 
one-half. 

(B) Credit period 

(i) In general 

Except as provided in clause (ii) or 
clause (iii), in the case of any facility de-
scribed in paragraph (3), (4), (5), (6), or (7) 
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2 So in original. Probably should be preceded by ‘‘the’’. 
3 So in original. The period probably should be ‘‘, or’’. 

of subsection (d), the 5-year period begin-
ning on the date the facility was originally 
placed in service shall be substituted for 
the 10-year period in subsection 
(a)(2)(A)(ii). 

(ii) Certain open-loop biomass facilities 

In the case of any facility described in 
subsection (d)(3)(A)(ii) placed in service be-
fore the date of the enactment of this 
paragraph, the 5-year period beginning on 
January 1, 2005, shall be substituted for 
the 10-year period in subsection 
(a)(2)(A)(ii). 

(iii) Termination 

Clause (i) shall not apply to any facility 
placed in service after the date of the en-
actment of this clause. 

(c) Resources 

For purposes of this section: 

(1) In general 

The term ‘‘qualified energy resources’’ 
means— 

(A) wind, 
(B) closed-loop biomass, 
(C) open-loop biomass, 
(D) geothermal energy, 
(E) solar energy, 
(F) small irrigation power, 
(G) municipal solid waste, 
(H) qualified hydropower production, and 
(I) marine and hydrokinetic renewable en-

ergy. 

(2) Closed-loop biomass 

The term ‘‘closed-loop biomass’’ means any 
organic material from a plant which is planted 
exclusively for purposes of being used at a 
qualified facility to produce electricity. 

(3) Open-loop biomass 

(A) In general 

The term ‘‘open-loop biomass’’ means— 
(i) any agricultural livestock waste nu-

trients, or 
(ii) any solid, nonhazardous, cellulosic 

waste material or any lignin material 
which is derived from— 

(I) any of the following forest-related 
resources: mill and harvesting residues, 
precommercial thinnings, slash, and 
brush, 

(II) solid wood waste materials, includ-
ing waste pallets, crates, dunnage, man-
ufacturing and construction wood wastes 
(other than pressure-treated, chemi-
cally-treated, or painted wood wastes), 
and landscape or right-of-way tree trim-
mings, but not including municipal solid 
waste, gas derived from the biodegrada-
tion of solid waste, or paper which is 
commonly recycled, or 

(III) agriculture sources, including or-
chard tree crops, vineyard, grain, leg-
umes, sugar, and other crop by-products 
or residues. 

Such term shall not include closed-loop bio-
mass or biomass burned in conjunction with 
fossil fuel (cofiring) beyond such fossil fuel 
required for startup and flame stabilization. 

(B) Agricultural livestock waste nutrients 

(i) In general 

The term ‘‘agricultural livestock waste 
nutrients’’ means agricultural livestock 
manure and litter, including wood 
shavings, straw, rice hulls, and other bed-
ding material for the disposition of ma-
nure. 

(ii) Agricultural livestock 

The term ‘‘agricultural livestock’’ in-
cludes bovine, swine, poultry, and sheep. 

(4) Geothermal energy 

The term ‘‘geothermal energy’’ means en-
ergy derived from a geothermal deposit (with-
in the meaning of section 613(e)(2)). 

(5) Small irrigation power 

The term ‘‘small irrigation power’’ means 
power— 

(A) generated without any dam or im-
poundment of water through an irrigation 
system canal or ditch, and 

(B) the nameplate capacity rating of which 
is not less than 150 kilowatts but is less than 
5 megawatts. 

(6) Municipal solid waste 

The term ‘‘municipal solid waste’’ has the 
meaning given the term ‘‘solid waste’’ under 
section 2(27) 1 of the Solid Waste Disposal Act 
(42 U.S.C. 6903). 

(7) Refined coal 

(A) In general 

The term ‘‘refined coal’’ means a fuel— 
(i) which— 

(I) is a liquid, gaseous, or solid fuel 
produced from coal (including lignite) or 
high carbon fly ash, including such fuel 
used as a feedstock, 

(II) is sold by the taxpayer with the 
reasonable expectation that it will be 
used for purpose 2 of producing steam, 
and 

(III) is certified by the taxpayer as re-
sulting (when used in the production of 
steam) in a qualified emission reduc-
tion.3 

(ii) which is steel industry fuel. 

(B) Qualified emission reduction 

The term ‘‘qualified emission reduction’’ 
means a reduction of at least 20 percent of 
the emissions of nitrogen oxide and at least 
40 percent of the emissions of either sulfur 
dioxide or mercury released when burning 
the refined coal (excluding any dilution 
caused by materials combined or added dur-
ing the production process), as compared to 
the emissions released when burning the 
feedstock coal or comparable coal predomi-
nantly available in the marketplace as of 
January 1, 2003. 

(C) Steel industry fuel 

(i) In general 

The term ‘‘steel industry fuel’’ means a 
fuel which— 
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(I) is produced through a process of 
liquifying coal waste sludge and distrib-
uting it on coal, and 

(II) is used as a feedstock for the man-
ufacture of coke. 

(ii) Coal waste sludge 

The term ‘‘coal waste sludge’’ means the 
tar decanter sludge and related byproducts 
of the coking process, including such ma-
terials that have been stored in ground, in 
tanks and in lagoons, that have been treat-
ed as hazardous wastes under applicable 
Federal environmental rules absent lique-
faction and processing with coal into a 
feedstock for the manufacture of coke. 

(8) Qualified hydropower production 

(A) In general 

The term ‘‘qualified hydropower produc-
tion’’ means— 

(i) in the case of any hydroelectric dam 
which was placed in service on or before 
the date of the enactment of this para-
graph, the incremental hydropower pro-
duction for the taxable year, and 

(ii) in the case of any nonhydroelectric 
dam described in subparagraph (C), the hy-
dropower production from the facility for 
the taxable year. 

(B) Determination of incremental hydro-
power production 

(i) In general 

For purposes of subparagraph (A), incre-
mental hydropower production for any 
taxable year shall be equal to the percent-
age of average annual hydropower produc-
tion at the facility attributable to the effi-
ciency improvements or additions of ca-
pacity placed in service after the date of 
the enactment of this paragraph, deter-
mined by using the same water flow infor-
mation used to determine an historic aver-
age annual hydropower production base-
line for such facility. Such percentage and 
baseline shall be certified by the Federal 
Energy Regulatory Commission. 

(ii) Operational changes disregarded 

For purposes of clause (i), the determina-
tion of incremental hydropower produc-
tion shall not be based on any operational 
changes at such facility not directly asso-
ciated with the efficiency improvements or 
additions of capacity. 

(C) Nonhydroelectric dam 

For purposes of subparagraph (A), a facil-
ity is described in this subparagraph if— 

(i) the hydroelectric project installed on 
the nonhydroelectric dam is licensed by 
the Federal Energy Regulatory Commis-
sion and meets all other applicable envi-
ronmental, licensing, and regulatory re-
quirements, 

(ii) the nonhydroelectric dam was placed 
in service before the date of the enactment 
of this paragraph and operated for flood 
control, navigation, or water supply pur-
poses and did not produce hydroelectric 
power on the date of the enactment of this 
paragraph, and 

(iii) the hydroelectric project is operated 
so that the water surface elevation at any 
given location and time that would have 
occurred in the absence of the hydro-
electric project is maintained, subject to 
any license requirements imposed under 
applicable law that change the water sur-
face elevation for the purpose of improving 
environmental quality of the affected 
waterway. 

The Secretary, in consultation with the Fed-
eral Energy Regulatory Commission, shall 
certify if a hydroelectric project licensed at 
a nonhydroelectric dam meets the criteria in 
clause (iii). Nothing in this section shall af-
fect the standards under which the Federal 
Energy Regulatory Commission issues li-
censes for and regulates hydropower projects 
under part I of the Federal Power Act. 

(9) Indian coal 

(A) In general 

The term ‘‘Indian coal’’ means coal which 
is produced from coal reserves which, on 
June 14, 2005— 

(i) were owned by an Indian tribe, or 
(ii) were held in trust by the United 

States for the benefit of an Indian tribe or 
its members. 

(B) Indian tribe 

For purposes of this paragraph, the term 
‘‘Indian tribe’’ has the meaning given such 
term by section 7871(c)(3)(E)(ii). 

(10) Marine and hydrokinetic renewable en-
ergy 

(A) In general 

The term ‘‘marine and hydrokinetic re-
newable energy’’ means energy derived 
from— 

(i) waves, tides, and currents in oceans, 
estuaries, and tidal areas, 

(ii) free flowing water in rivers, lakes, 
and streams, 

(iii) free flowing water in an irrigation 
system, canal, or other man-made channel, 
including projects that utilize non-
mechanical structures to accelerate the 
flow of water for electric power production 
purposes, or 

(iv) differentials in ocean temperature 
(ocean thermal energy conversion). 

(B) Exceptions 

Such term shall not include any energy 
which is derived from any source which uti-
lizes a dam, diversionary structure (except 
as provided in subparagraph (A)(iii)), or im-
poundment for electric power production 
purposes. 

(d) Qualified facilities 

For purposes of this section: 

(1) Wind facility 

In the case of a facility using wind to 
produce electricity, the term ‘‘qualified facil-
ity’’ means any facility owned by the taxpayer 
which is originally placed in service after De-
cember 31, 1993, and before January 1, 2013. 
Such term shall not include any facility with 
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respect to which any qualified small wind en-
ergy property expenditure (as defined in sub-
section (d)(4) of section 25D) is taken into ac-
count in determining the credit under such 
section. 

(2) Closed-loop biomass facility 

(A) In general 

In the case of a facility using closed-loop 
biomass to produce electricity, the term 
‘‘qualified facility’’ means any facility— 

(i) owned by the taxpayer which is origi-
nally placed in service after December 31, 
1992, and before January 1, 2014, or 

(ii) owned by the taxpayer which before 
January 1, 2014, is originally placed in 
service and modified to use closed-loop 
biomass to co-fire with coal, with other 
biomass, or with both, but only if the 
modification is approved under the Bio-
mass Power for Rural Development Pro-
grams or is part of a pilot project of the 
Commodity Credit Corporation as de-
scribed in 65 Fed. Reg. 63052. 

(B) Expansion of facility 

Such term shall include a new unit placed 
in service after the date of the enactment of 
this subparagraph in connection with a facil-
ity described in subparagraph (A)(i), but 
only to the extent of the increased amount 
of electricity produced at the facility by rea-
son of such new unit. 

(C) Special rules 

In the case of a qualified facility described 
in subparagraph (A)(ii)— 

(i) the 10-year period referred to in sub-
section (a) shall be treated as beginning no 
earlier than the date of the enactment of 
this clause, and 

(ii) if the owner of such facility is not 
the producer of the electricity, the person 
eligible for the credit allowable under sub-
section (a) shall be the lessee or the opera-
tor of such facility. 

(3) Open-loop biomass facilities 

(A) In general 

In the case of a facility using open-loop 
biomass to produce electricity, the term 
‘‘qualified facility’’ means any facility 
owned by the taxpayer which— 

(i) in the case of a facility using agricul-
tural livestock waste nutrients— 

(I) is originally placed in service after 
the date of the enactment of this sub-
clause and before January 1, 2014, and 

(II) the nameplate capacity rating of 
which is not less than 150 kilowatts, and 

(ii) in the case of any other facility, is 
originally placed in service before January 
1, 2014. 

(B) Expansion of facility 

Such term shall include a new unit placed 
in service after the date of the enactment of 
this subparagraph in connection with a facil-
ity described in subparagraph (A), but only 
to the extent of the increased amount of 
electricity produced at the facility by reason 
of such new unit. 

(C) Credit eligibility 

In the case of any facility described in sub-
paragraph (A), if the owner of such facility 
is not the producer of the electricity, the 
person eligible for the credit allowable under 
subsection (a) shall be the lessee or the oper-
ator of such facility. 

(4) Geothermal or solar energy facility 

In the case of a facility using geothermal or 
solar energy to produce electricity, the term 
‘‘qualified facility’’ means any facility owned 
by the taxpayer which is originally placed in 
service after the date of the enactment of this 
paragraph and before January 1, 2014 (January 
1, 2006, in the case of a facility using solar en-
ergy). Such term shall not include any prop-
erty described in section 48(a)(3) the basis of 
which is taken into account by the taxpayer 
for purposes of determining the energy credit 
under section 48. 

(5) Small irrigation power facility 

In the case of a facility using small irriga-
tion power to produce electricity, the term 
‘‘qualified facility’’ means any facility owned 
by the taxpayer which is originally placed in 
service after the date of the enactment of this 
paragraph and before October 3, 2008. 

(6) Landfill gas facilities 

In the case of a facility producing electricity 
from gas derived from the biodegradation of 
municipal solid waste, the term ‘‘qualified fa-
cility’’ means any facility owned by the tax-
payer which is originally placed in service 
after the date of the enactment of this para-
graph and before January 1, 2014. 

(7) Trash facilities 

In the case of a facility (other than a facility 
described in paragraph (6)) which uses munici-
pal solid waste to produce electricity, the 
term ‘‘qualified facility’’ means any facility 
owned by the taxpayer which is originally 
placed in service after the date of the enact-
ment of this paragraph and before January 1, 
2014. Such term shall include a new unit 
placed in service in connection with a facility 
placed in service on or before the date of the 
enactment of this paragraph, but only to the 
extent of the increased amount of electricity 
produced at the facility by reason of such new 
unit. 

(8) Refined coal production facility 

In the case of a facility that produces re-
fined coal, the term ‘‘refined coal production 
facility’’ means— 

(A) with respect to a facility producing 
steel industry fuel, any facility (or any 
modification to a facility) which is placed in 
service before January 1, 2010, and 

(B) with respect to any other facility pro-
ducing refined coal, any facility placed in 
service after the date of the enactment of 
the American Jobs Creation Act of 2004 and 
before January 1, 2010. 

(9) Qualified hydropower facility 

In the case of a facility producing qualified 
hydroelectric production described in sub-
section (c)(8), the term ‘‘qualified facility’’ 
means— 
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(A) in the case of any facility producing 
incremental hydropower production, such fa-
cility but only to the extent of its incremen-
tal hydropower production attributable to 
efficiency improvements or additions to ca-
pacity described in subsection (c)(8)(B) 
placed in service after the date of the enact-
ment of this paragraph and before January 1, 
2014, and 

(B) any other facility placed in service 
after the date of the enactment of this para-
graph and before January 1, 2014. 

(C) CREDIT PERIOD.—In the case of a quali-
fied facility described in subparagraph (A), 
the 10-year period referred to in subsection 
(a) shall be treated as beginning on the date 
the efficiency improvements or additions to 
capacity are placed in service. 

(10) Indian coal production facility 

In the case of a facility that produces Indian 
coal, the term ‘‘Indian coal production facil-
ity’’ means a facility which is placed in serv-
ice before January 1, 2009. 

(11) Marine and hydrokinetic renewable en-
ergy facilities 

In the case of a facility producing electricity 
from marine and hydrokinetic renewable en-
ergy, the term ‘‘qualified facility’’ means any 
facility owned by the taxpayer— 

(A) which has a nameplate capacity rating 
of at least 150 kilowatts, and 

(B) which is originally placed in service on 
or after the date of the enactment of this 
paragraph and before January 1, 2014. 

(e) Definitions and special rules 

For purposes of this section— 

(1) Only production in the United States taken 
into account 

Sales shall be taken into account under this 
section only with respect to electricity the 
production of which is within— 

(A) the United States (within the meaning 
of section 638(1)), or 

(B) a possession of the United States (with-
in the meaning of section 638(2)). 

(2) Computation of inflation adjustment factor 
and reference price 

(A) In general 

The Secretary shall, not later than April 1 
of each calendar year, determine and publish 
in the Federal Register the inflation adjust-
ment factor and the reference price for such 
calendar year in accordance with this para-
graph. 

(B) Inflation adjustment factor 

The term ‘‘inflation adjustment factor’’ 
means, with respect to a calendar year, a 
fraction the numerator of which is the GDP 
implicit price deflator for the preceding cal-
endar year and the denominator of which is 
the GDP implicit price deflator for the cal-
endar year 1992. The term ‘‘GDP implicit 
price deflator’’ means the most recent revi-
sion of the implicit price deflator for the 
gross domestic product as computed and 
published by the Department of Commerce 
before March 15 of the calendar year. 

(C) Reference price 

The term ‘‘reference price’’ means, with 
respect to a calendar year, the Secretary’s 
determination of the annual average con-
tract price per kilowatt hour of electricity 
generated from the same qualified energy re-
source and sold in the previous year in the 
United States. For purposes of the preceding 
sentence, only contracts entered into after 
December 31, 1989, shall be taken into ac-
count. 

(3) Production attributable to the taxpayer 

In the case of a facility in which more than 
1 person has an ownership interest, except to 
the extent provided in regulations prescribed 
by the Secretary, production from the facility 
shall be allocated among such persons in pro-
portion to their respective ownership interests 
in the gross sales from such facility. 

(4) Related persons 

Persons shall be treated as related to each 
other if such persons would be treated as a sin-
gle employer under the regulations prescribed 
under section 52(b). In the case of a corpora-
tion which is a member of an affiliated group 
of corporations filing a consolidated return, 
such corporation shall be treated as selling 
electricity to an unrelated person if such elec-
tricity is sold to such a person by another 
member of such group. 

(5) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of subsection 
(d) of section 52 shall apply. 

[(6) Repealed. Pub. L. 109–58, title XIII, 
§ 1301(f)(3), Aug. 8, 2005, 119 Stat. 990] 

(7) Credit not to apply to electricity sold to 
utilities under certain contracts 

(A) In general 

The credit determined under subsection (a) 
shall not apply to electricity— 

(i) produced at a qualified facility de-
scribed in subsection (d)(1) which is origi-
nally placed in service after June 30, 1999, 
and 

(ii) sold to a utility pursuant to a con-
tract originally entered into before Janu-
ary 1, 1987 (whether or not amended or re-
stated after that date). 

(B) Exception 

Subparagraph (A) shall not apply if— 
(i) the prices for energy and capacity 

from such facility are established pursuant 
to an amendment to the contract referred 
to in subparagraph (A)(ii), 

(ii) such amendment provides that the 
prices set forth in the contract which ex-
ceed avoided cost prices determined at the 
time of delivery shall apply only to annual 
quantities of electricity (prorated for par-
tial years) which do not exceed the greater 
of— 

(I) the average annual quantity of elec-
tricity sold to the utility under the con-
tract during calendar years 1994, 1995, 
1996, 1997, and 1998, or 
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(II) the estimate of the annual elec-
tricity production set forth in the con-
tract, or, if there is no such estimate, 
the greatest annual quantity of elec-
tricity sold to the utility under the con-
tract in any of the calendar years 1996, 
1997, or 1998, and 

(iii) such amendment provides that en-
ergy and capacity in excess of the limita-
tion in clause (ii) may be— 

(I) sold to the utility only at prices 
that do not exceed avoided cost prices 
determined at the time of delivery, or 

(II) sold to a third party subject to a 
mutually agreed upon advance notice to 
the utility. 

For purposes of this subparagraph, avoided 
cost prices shall be determined as provided 
for in 18 CFR 292.304(d)(1) or any successor 
regulation. 

(8) Refined coal production facilities 

(A) Determination of credit amount 

In the case of a producer of refined coal, 
the credit determined under this section 
(without regard to this paragraph) for any 
taxable year shall be increased by an 
amount equal to $4.375 per ton of qualified 
refined coal— 

(i) produced by the taxpayer at a refined 
coal production facility during the 10-year 
period beginning on the date the facility 
was originally placed in service, and 

(ii) sold by the taxpayer— 
(I) to an unrelated person, and 
(II) during such 10-year period and such 

taxable year. 

(B) Phaseout of credit 

The amount of the increase determined 
under subparagraph (A) shall be reduced by 
an amount which bears the same ratio to the 
amount of the increase (determined without 
regard to this subparagraph) as— 

(i) the amount by which the reference 
price of fuel used as a feedstock (within 
the meaning of subsection (c)(7)(A)) for the 
calendar year in which the sale occurs ex-
ceeds an amount equal to 1.7 multiplied by 
the reference price for such fuel in 2002, 
bears to 

(ii) $8.75. 

(C) Application of rules 

Rules similar to the rules of the subsection 
(b)(3) and paragraphs (1) through (5) of this 
subsection shall apply for purposes of deter-
mining the amount of any increase under 
this paragraph. 

(D) Special rule for steel industry fuel 

(i) In general 

In the case of a taxpayer who produces 
steel industry fuel— 

(I) this paragraph shall be applied sep-
arately with respect to steel industry 
fuel and other refined coal, and 

(II) in applying this paragraph to steel 
industry fuel, the modifications in 
clause (ii) shall apply. 

(ii) Modifications 

(I) Credit amount 

Subparagraph (A) shall be applied by 
substituting ‘‘$2 per barrel-of-oil equiva-
lent’’ for ‘‘$4.375 per ton’’. 

(II) Credit period 

In lieu of the 10-year period referred to 
in clauses (i) and (ii)(II) of subparagraph 
(A), the credit period shall be the period 
beginning on the later of the date such 
facility was originally placed in service, 
the date the modifications described in 
clause (iii) were placed in service, or Oc-
tober 1, 2008, and ending on the later of 
December 31, 2009, or the date which is 1 
year after the date such facility or the 
modifications described in clause (iii) 
were placed in service. 

(III) No phaseout 

Subparagraph (B) shall not apply. 

(iii) Modifications 

The modifications described in this 
clause are modifications to an existing fa-
cility which allow such facility to produce 
steel industry fuel. 

(iv) Barrel-of-oil equivalent 

For purposes of this subparagraph, a bar-
rel-of-oil equivalent is the amount of steel 
industry fuel that has a Btu content of 
5,800,000 Btus. 

(9) Coordination with credit for producing fuel 
from a nonconventional source 

(A) In general 

The term ‘‘qualified facility’’ shall not in-
clude any facility which produces electricity 
from gas derived from the biodegradation of 
municipal solid waste if such biodegradation 
occurred in a facility (within the meaning of 
section 45K) the production from which is al-
lowed as a credit under section 45K for the 
taxable year or any prior taxable year. 

(B) Refined coal facilities 

(i) In general 

The term ‘‘refined coal production facil-
ity’’ shall not include any facility the pro-
duction from which is allowed as a credit 
under section 45K for the taxable year or 
any prior taxable year (or under section 
29,1 as in effect on the day before the date 
of enactment of the Energy Tax Incentives 
Act of 2005, for any prior taxable year). 

(ii) Exception for steel industry coal 

In the case of a facility producing steel 
industry fuel, clause (i) shall not apply to 
so much of the refined coal produced at 
such facility as is steel industry fuel. 

(10) Indian coal production facilities 

(A) Determination of credit amount 

In the case of a producer of Indian coal, 
the credit determined under this section 
(without regard to this paragraph) for any 
taxable year shall be increased by an 
amount equal to the applicable dollar 
amount per ton of Indian coal— 
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(i) produced by the taxpayer at an Indian 
coal production facility during the 7-year 
period beginning on January 1, 2006, and 

(ii) sold by the taxpayer— 
(I) to an unrelated person, and 
(II) during such 7-year period and such 

taxable year. 

(B) Applicable dollar amount 

(i) In general 

The term ‘‘applicable dollar amount’’ for 
any taxable year beginning in a calendar 
year means— 

(I) $1.50 in the case of calendar years 
2006 through 2009, and 

(II) $2.00 in the case of calendar years 
beginning after 2009. 

(ii) Inflation adjustment 

In the case of any calendar year after 
2006, each of the dollar amounts under 
clause (i) shall be equal to the product of 
such dollar amount and the inflation ad-
justment factor determined under para-
graph (2)(B) for the calendar year, except 
that such paragraph shall be applied by 
substituting ‘‘2005’’ for ‘‘1992’’. 

(C) Application of rules 

Rules similar to the rules of the subsection 
(b)(3) and paragraphs (1), (3), (4), and (5) of 
this subsection shall apply for purposes of 
determining the amount of any increase 
under this paragraph. 

(D) Treatment as specified credit 

The increase in the credit determined 
under subsection (a) by reason of this para-
graph with respect to any facility shall be 
treated as a specified credit for purposes of 
section 38(c)(4)(A) during the 4-year period 
beginning on the later of January 1, 2006, or 
the date on which such facility is placed in 
service by the taxpayer. 

(11) Allocation of credit to patrons of agricul-
tural cooperative 

(A) Election to allocate 

(i) In general 

In the case of an eligible cooperative or-
ganization, any portion of the credit deter-
mined under subsection (a) for the taxable 
year may, at the election of the organiza-
tion, be apportioned among patrons of the 
organization on the basis of the amount of 
business done by the patrons during the 
taxable year. 

(ii) Form and effect of election 

An election under clause (i) for any tax-
able year shall be made on a timely filed 
return for such year. Such election, once 
made, shall be irrevocable for such taxable 
year. Such election shall not take effect 
unless the organization designates the ap-
portionment as such in a written notice 
mailed to its patrons during the payment 
period described in section 1382(d). 

(B) Treatment of organizations and patrons 

The amount of the credit apportioned to 
any patrons under subparagraph (A)— 

(i) shall not be included in the amount 
determined under subsection (a) with re-
spect to the organization for the taxable 
year, and 

(ii) shall be included in the amount de-
termined under subsection (a) for the first 
taxable year of each patron ending on or 
after the last day of the payment period 
(as defined in section 1382(d)) for the tax-
able year of the organization or, if earlier, 
for the taxable year of each patron ending 
on or after the date on which the patron 
receives notice from the cooperative of the 
apportionment. 

(C) Special rules for decrease in credits for 
taxable year 

If the amount of the credit of a coopera-
tive organization determined under sub-
section (a) for a taxable year is less than the 
amount of such credit shown on the return 
of the cooperative organization for such 
year, an amount equal to the excess of— 

(i) such reduction, over 
(ii) the amount not apportioned to such 

patrons under subparagraph (A) for the 
taxable year, 

shall be treated as an increase in tax im-
posed by this chapter on the organization. 
Such increase shall not be treated as tax im-
posed by this chapter for purposes of deter-
mining the amount of any credit under this 
chapter. 

(D) Eligible cooperative defined 

For purposes of this section the term ‘‘eli-
gible cooperative’’ means a cooperative or-
ganization described in section 1381(a) which 
is owned more than 50 percent by agricul-
tural producers or by entities owned by agri-
cultural producers. For this purpose an en-
tity owned by an agricultural producer is 
one that is more than 50 percent owned by 
agricultural producers. 

(Added Pub. L. 102–486, title XIX, § 1914(a), Oct. 
24, 1992, 106 Stat. 3020; amended Pub. L. 106–170, 
title V, § 507(a)–(c), Dec. 17, 1999, 113 Stat. 1922; 
Pub. L. 106–554, § 1(a)(7) [title III, § 319(1)], Dec. 
21, 2000, 114 Stat. 2763, 2763A–646; Pub. L. 107–147, 
title VI, § 603(a), Mar. 9, 2002, 116 Stat. 59; Pub. L. 
108–311, title III, § 313(a), Oct. 4, 2004, 118 Stat. 
1181; Pub. L. 108–357, title VII, § 710(a)–(d), (f), 
Oct. 22, 2004, 118 Stat. 1552–1557; Pub. L. 109–58, 
title XIII, §§ 1301(a)–(f)(4), 1302(a), 1322(a)(3)(C), 
Aug. 8, 2005, 119 Stat. 986–990, 1011; Pub. L. 
109–135, title IV, §§ 402(b), 403(t), 412(j), Dec. 21, 
2005, 119 Stat. 2610, 2628, 2637; Pub. L. 109–432, div. 
A, title II, § 201, Dec. 20, 2006, 120 Stat. 2944; Pub. 
L. 110–172, §§ 7(b), 9(a), Dec. 29, 2007, 121 Stat. 
2482, 2484; Pub. L. 110–343, div. B, title I, 
§§ 101(a)–(e), 102(a)–(e), 106(c)(3)(B), 108(a)–(d)(1), 
Oct. 3, 2008, 122 Stat. 3808–3810, 3815, 3819–3821; 
Pub. L. 111–5, div. B, title I, § 1101(a), (b), Feb. 17, 
2009, 123 Stat. 319.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX 
YEARS 

For inflation adjustment of certain items in 

this section, see Internal Revenue Notices listed 

in a table below. 
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REFERENCES IN TEXT 

The date of the enactment of this paragraph, the date 
of the enactment of this clause, the date of the enact-
ment of this subclause, and the date of the enactment 
of the American Jobs Creation Act of 2004, referred to 
in subsecs. (b)(4)(B)(ii) and (d)(2)(C)(i), (3)(A)(i), (4) to 
(8), is the date of enactment of Pub. L. 108–357, which 
was approved Oct. 22, 2004. 

The date of the enactment of this clause and the date 
of the enactment of this paragraph, referred to in sub-
secs. (b)(4)(B)(iii), (c)(8), and (d)(9)(A), (B), are the date 
of enactment of Pub. L. 109–58, which was approved 
Aug. 8, 2005. 

Section 2(27) of the Solid Waste Disposal Act, referred 
to in subsec. (c)(6), probably should be section 1004(27) 
of such Act which is classified to section 6903(27) of 
Title 42, The Public Health and Welfare. 

The Federal Power Act, referred to in subsec. 
(c)(8)(C), is act June 10, 1920, ch. 285, 41 Stat. 1063. Part 
I of the Act is classified generally to subchapter I 
(§ 791a et seq.) of chapter 12 of Title 16, Conservation. 
For complete classification of this Act to the Code, see 
section 791a of Title 16 and Tables. 

The date of the enactment of this subparagraph and 
the date of the enactment of this paragraph, referred to 
in subsec. (d)(2)(B), (3)(B), (11), are the date of enact-
ment of Pub. L. 110–343, which was approved Oct. 3, 2008. 

Section 29, referred to in subsec. (e)(9)(B)(i), was re-
designated section 45K of this title by Pub. L. 109–58, 
title XIII, § 1322(a)(1), Aug. 8, 2005, 119 Stat. 1011. 

The date of enactment of the Energy Tax Incentives 
Act of 2005, referred to in subsec. (e)(9)(B)(i), is the date 
of enactment of title XIII of Pub. L. 109–58, which was 
approved Aug. 8, 2005. 

PRIOR PROVISIONS 

A prior section 45 was renumbered section 37 of this 
title. 

AMENDMENTS 

2009—Subsec. (d)(1). Pub. L. 111–5, § 1101(a)(1), sub-
stituted ‘‘2013’’ for ‘‘2010’’. 

Subsec. (d)(2)(A)(i), (ii), (3)(A)(i)(I), (ii), (4). Pub. L. 
111–5, § 1101(a)(2), substituted ‘‘2014’’ for ‘‘2011’’. 

Subsec. (d)(5). Pub. L. 111–5, § 1101(b), substituted 
‘‘and before October 3, 2008.’’ for ‘‘and before the date of 
the enactment of paragraph (11).’’ 

Subsec. (d)(6), (7), (9)(A), (B). Pub. L. 111–5, § 1101(a)(2), 
substituted ‘‘2014’’ for ‘‘2011’’. 

Subsec. (d)(11)(B). Pub. L. 111–5, § 1101(a)(3), sub-
stituted ‘‘2014’’ for ‘‘2012’’. 

2008—Subsec. (b)(2). Pub. L. 110–343, § 108(b)(2), in-
serted ‘‘the $3 amount in subsection (e)(8)(D)(ii)(I),’’ 
after ‘‘subsection (e)(8)(A),’’. 

Subsec. (b)(4)(A). Pub. L. 110–343, § 102(d), substituted 
‘‘(9), or (11)’’ for ‘‘or (9)’’. 

Subsec. (c)(1)(I). Pub. L. 110–343, § 102(a), added subpar. 
(I). 

Subsec. (c)(7)(A). Pub. L. 110–343, § 108(a)(1), reenacted 
heading without change and amended text generally. 
Prior to amendment, subpar. (A) defined ‘‘refined 
coal’’. 

Subsec. (c)(7)(A)(i). Pub. L. 110–343, § 101(b)(1), amend-
ed subsec. (c)(7)(A)(i) as amended by Pub. L. 110–348, 
§ 108(a)(1), by inserting ‘‘and’’ at end of subcl. (II), sub-
stituting period for ‘‘, and’’ at end of subcl. (III), and 
striking out subcl. (IV) which read as follows: ‘‘is pro-
duced in such a manner as to result in an increase of 
at least 50 percent in the market value of the refined 
coal (excluding any increase caused by materials com-
bined or added during the production process), as com-
pared to the value of the feedstock coal, or’’. 

Subsec. (c)(7)(B). Pub. L. 110–343, § 101(b)(2), inserted 
‘‘at least 40 percent of the emissions of’’ after ‘‘nitro-
gen oxide and’’. 

Subsec. (c)(7)(C). Pub. L. 110–343, § 108(a)(2), added sub-
par. (C). 

Subsec. (c)(8)(C). Pub. L. 110–343, § 101(e), reenacted 
heading without change and amended text generally. 

Prior to amendment, subpar. (C) described a nonhydro-
electric dam facility for purposes of subpar. (A). 

Subsec. (c)(10). Pub. L. 110–343, § 102(b), added par. (10). 
Subsec. (d)(1). Pub. L. 110–343, § 106(c)(3)(B), inserted 

at end ‘‘Such term shall not include any facility with 
respect to which any qualified small wind energy prop-
erty expenditure (as defined in subsection (d)(4) of sec-
tion 25D) is taken into account in determining the 
credit under such section.’’ 

Pub. L. 110–343, § 101(a)(1), substituted ‘‘January 1, 
2010’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(2)(A). Pub. L. 110–343, § 101(a)(2)(A), sub-
stituted ‘‘January 1, 2011’’ for ‘‘January 1, 2009’’ in cls. 
(i) and (ii). 

Subsec. (d)(2)(B), (C). Pub. L. 110–343, § 101(d)(2), added 
subpar. (B) and redesignated former subpar. (B) as (C). 

Subsec. (d)(3)(A). Pub. L. 110–343, § 101(a)(2)(B), sub-
stituted ‘‘January 1, 2011’’ for ‘‘January 1, 2009’’ in cls. 
(i)(I) and (ii). 

Subsec. (d)(3)(B), (C). Pub. L. 110–343, § 101(d)(1), added 
subpar. (B) and redesignated former subpar. (B) as (C). 

Subsec. (d)(4). Pub. L. 110–343, § 101(a)(2)(C), sub-
stituted ‘‘January 1, 2011’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(5). Pub. L. 110–343, § 102(e), which directed 
amendment of par. (5) by substituting ‘‘the date of the 
enactment of paragraph (11)’’ for ‘‘January 1, 2012’’, was 
executed by making the substitution for ‘‘January 1, 
2011’’ to reflect the probable intent of Congress. See 
below. 

Pub. L. 110–343, § 101(a)(2)(D), substituted ‘‘January 1, 
2011’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(6). Pub. L. 110–343, § 101(a)(2)(E), sub-
stituted ‘‘January 1, 2011’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(7). Pub. L. 110–343, § 101(c), struck out 
‘‘combustion’’ before ‘‘facilities’’ in heading and sub-
stituted ‘‘facility (other than a facility described in 
paragraph (6)) which uses’’ for ‘‘facility which burns’’. 

Pub. L. 110–343, § 101(a)(2)(F), substituted ‘‘January 1, 
2011’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(8). Pub. L. 110–343, § 108(c), reenacted head-
ing without change and amended text generally. Prior 
to amendment, text read as follows: ‘‘In the case of a 
facility that produces refined coal, the term ‘refined 
coal production facility’ means a facility which is 
placed in service after the date of the enactment of this 
paragraph and before January 1, 2010.’’ 

Pub. L. 110–343, § 101(a)(1), substituted ‘‘January 1, 
2010’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(9)(A), (B). Pub. L. 110–343, § 101(a)(2)(G), 
substituted ‘‘January 1, 2011’’ for ‘‘January 1, 2009’’. 

Subsec. (d)(11). Pub. L. 110–343, § 102(c), added par. (11). 
Subsec. (e)(8)(D). Pub. L. 110–343, § 108(b)(1), added sub-

par. (D). 
Subsec. (e)(9)(B). Pub. L. 110–343, § 108(d)(1), des-

ignated existing provisions as cl. (i), inserted heading, 
and added cl. (ii). 

2007—Subsec. (c)(3)(A)(ii). Pub. L. 110–172, § 7(b)(1), 
struck out ‘‘which is segregated from other waste ma-
terials and’’ after ‘‘lignin material’’. 

Subsec. (d)(2)(B)(i) to (iii). Pub. L. 110–172, § 7(b)(2), in-
serted ‘‘and’’ at the end of cl. (i), redesignated cl. (iii) 
as (ii), and struck out former cl. (ii) which read as fol-
lows: ‘‘the amount of the credit determined under sub-
section (a) with respect to the facility shall be an 
amount equal to the amount determined without re-
gard to this clause multiplied by the ratio of the ther-
mal content of the closed-loop biomass used in such fa-
cility to the thermal content of all fuels used in such 
facility, and’’. 

Subsec. (e)(7)(A)(i). Pub. L. 110–172, § 9(a), substituted 
‘‘originally placed in service’’ for ‘‘placed in service by 
the taxpayer’’. 

2006—Subsec. (d)(1) to (7), (9). Pub. L. 109–432 sub-
stituted ‘‘January 1, 2009’’ for ‘‘January 1, 2008’’ wher-
ever appearing. 

2005—Subsec. (b)(4)(A). Pub. L. 109–58, § 1301(c)(2), sub-
stituted ‘‘(7), or (9)’’ for ‘‘or (7)’’. 

Subsec. (b)(4)(B)(i). Pub. L. 109–58, § 1301(b)(1), inserted 
‘‘or clause (iii)’’ after ‘‘clause (ii)’’. 

Subsec. (b)(4)(B)(ii). Pub. L. 109–58, § 1301(f)(1), sub-
stituted ‘‘January 1, 2005,’’ for ‘‘the date of the enact-
ment of this Act’’. 
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Subsec. (b)(4)(B)(iii). Pub. L. 109–58, § 1301(b)(2), added 
cl. (iii). 

Subsec. (c). Pub. L. 109–58, § 1301(d)(4), substituted 
‘‘Resources’’ for ‘‘Qualified energy resources and re-
fined coal’’ in heading. 

Subsec. (c)(1)(H). Pub. L. 109–58, § 1301(c)(1), added sub-
par. (H). 

Subsec. (c)(3)(A)(ii). Pub. L. 109–135, § 402(b), sub-
stituted ‘‘lignin material’’ for ‘‘nonhazardous lignin 
waste material’’. 

Pub. L. 109–58, § 1301(f)(2), inserted ‘‘or any nonhazard-
ous lignin waste material’’ after ‘‘cellulosic waste ma-
terial’’. 

Subsec. (c)(7)(A)(i). Pub. L. 109–135, § 403(t), struck out 
‘‘synthetic’’ after ‘‘solid’’. 

Subsec. (c)(8). Pub. L. 109–58, § 1301(c)(3), added par. 
(8). 

Subsec. (c)(9). Pub. L. 109–58, § 1301(d)(2), added par. 
(9). 

Subsec. (d)(1) to (3). Pub. L. 109–58, § 1301(a)(1), sub-
stituted ‘‘January 1, 2008’’ for ‘‘January 1, 2006’’ wher-
ever appearing. 

Subsec. (d)(4). Pub. L. 109–58, § 1301(a)(2), substituted 
‘‘January 1, 2008 (January 1, 2006, in the case of a facil-
ity using solar energy)’’ for ‘‘January 1, 2006’’. 

Subsec. (d)(5), (6). Pub. L. 109–58, § 1301(a)(1), sub-
stituted ‘‘January 1, 2008’’ for ‘‘January 1, 2006’’. 

Subsec. (d)(7). Pub. L. 109–58, § 1301(e), inserted at end 
‘‘Such term shall include a new unit placed in service 
in connection with a facility placed in service on or be-
fore the date of the enactment of this paragraph, but 
only to the extent of the increased amount of elec-
tricity produced at the facility by reason of such new 
unit.’’ 

Pub. L. 109–58, § 1301(a)(1), substituted ‘‘January 1, 
2008’’ for ‘‘January 1, 2006’’. 

Subsec. (d)(8). Pub. L. 109–135, § 412(j)(1), substituted 
‘‘In the case of a facility that produces refined coal, the 
term’’ for ‘‘The term’’. 

Subsec. (d)(9). Pub. L. 109–58, § 1301(c)(4), added par. 
(9). 

Subsec. (d)(10). Pub. L. 109–135, § 412(j)(2), substituted 
‘‘In the case of a facility that produces Indian coal, the 
term’’ for ‘‘The term’’. 

Pub. L. 109–58, § 1301(d)(3), added par. (10). 
Subsec. (e)(6). Pub. L. 109–58, § 1301(f)(3), struck out 

heading and text of par. (6). Text read as follows: ‘‘In 
the case of a facility using poultry waste to produce 
electricity and owned by a governmental unit, the per-
son eligible for the credit under subsection (a) is the 
lessee or the operator of such facility.’’ 

Subsec. (e)(8)(C). Pub. L. 109–58, § 1301(f)(4)(B), struck 
out ‘‘and (9)’’ after ‘‘paragraphs (1) through (5)’’. 

Subsec. (e)(9). Pub. L. 109–58, § 1322(a)(3)(C)(i), sub-
stituted ‘‘section 45K’’ for ‘‘section 29’’ wherever ap-
pearing. 

Pub. L. 109–58, § 1301(f)(4)(A), reenacted heading with-
out change and amended text of par. (9) generally. 
Prior to amendment, text read as follows: ‘‘The term 
‘qualified facility’ shall not include any facility the 
production from which is allowed as a credit under sec-
tion 29 for the taxable year or any prior taxable year.’’ 

Subsec. (e)(9)(B). Pub. L. 109–58, § 1322(a)(3)(C)(ii), in-
serted ‘‘(or under section 29, as in effect on the day be-
fore the date of enactment of the Energy Tax Incen-
tives Act of 2005, for any prior taxable year)’’ before pe-
riod at end. 

Subsec. (e)(10). Pub. L. 109–58, § 1301(d)(1), added par. 
(10). 

Subsec. (e)(11). Pub. L. 109–58, § 1302(a), added par. (11). 
2004—Pub. L. 108–357, § 710(b)(3)(B), inserted ‘‘, etc’’ 

after ‘‘resources’’ in section catchline. 
Subsec. (b)(2). Pub. L. 108–357, § 710(b)(3)(C), sub-

stituted ‘‘The 1.5 cent amount in subsection (a), the 8 
cent amount in paragraph (1), the $4.375 amount in sub-
section (e)(8)(A), and in subsection (e)(8)(B)(i) the ref-
erence price of fuel used as a feedstock (within the 
meaning of subsection (c)(7)(A)) in 2002’’ for ‘‘The 1.5 
cent amount in subsection (a) and the 8 cent amount in 
paragraph (1)’’. 

Subsec. (b)(3). Pub. L. 108–357, § 710(f), inserted ‘‘the 
lesser of 1⁄2 or’’ before ‘‘a fraction’’ in introductory pro-
visions and ‘‘This paragraph shall not apply with re-
spect to any facility described in subsection 
(d)(2)(A)(ii)’’ in concluding provisions. 

Subsec. (b)(4). Pub. L. 108–357, § 710(c), added par. (4). 
Subsec. (c). Pub. L. 108–357, § 710(a), amended heading 

and text of subsec. (c) generally. Prior to amendment, 
subsec. (c) defined ‘‘qualified energy resources’’, 
‘‘closed-loop biomass’’, ‘‘qualified facility’’, and ‘‘poul-
try waste’’ for purposes of this section. 

Subsec. (c)(3). Pub. L. 108–311 substituted ‘‘January 1, 
2006’’ for ‘‘January 1, 2004’’ in subpars. (A) to (C). 

Subsec. (d). Pub. L. 108–357, § 710(b)(1), added subsec. 
(d). Former subsec. (d) redesignated (e). 

Subsec. (e). Pub. L. 108–357, § 710(b)(1), redesignated 
subsec. (d) as (e). 

Subsec. (e)(7)(A)(i). Pub. L. 108–357, § 710(b)(3)(A), sub-
stituted ‘‘subsection (d)(1)’’ for ‘‘subsection (c)(3)(A)’’. 

Subsec. (e)(8). Pub. L. 108–357, § 710(b)(2), added par. 
(8). 

Subsec. (e)(9). Pub. L. 108–357, § 710(d), added par. (9). 
2002—Subsec. (c)(3). Pub. L. 107–147 substituted ‘‘2004’’ 

for ‘‘2002’’ in subpars. (A) to (C). 
2000—Subsec. (d)(7)(A)(i). Pub. L. 106–554 substituted 

‘‘subsection (c)(3)(A)’’ for ‘‘paragraph (3)(A)’’. 
1999—Subsec. (c)(1)(C). Pub. L. 106–170, § 507(b)(1), 

added subpar. (C). 
Subsec. (c)(3). Pub. L. 106–170, § 507(a), reenacted head-

ing without change and amended text generally. Prior 
to amendment, text read as follows: ‘‘The term ‘quali-
fied facility’ means any facility owned by the taxpayer 
which is originally placed in service after December 31, 
1993 (December 31, 1992, in the case of a facility using 
closed-loop biomass to produce electricity), and before 
July 1, 1999.’’ 

Subsec. (c)(4). Pub. L. 106–170, § 507(b)(2), added par. 
(4). 

Subsec. (d)(6), (7). Pub. L. 106–170, § 507(c), added pars. 
(6) and (7). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1101(c), Feb. 17, 2009, 123 
Stat. 319, provided that: 

‘‘(1) IN GENERAL.—The amendments made by sub-
section (a) [amending this section] shall apply to prop-
erty placed in service after the date of the enactment 
of this Act [Feb. 17, 2009]. 

‘‘(2) TECHNICAL AMENDMENT.—The amendment made 
by subsection (b) [amending this section] shall take ef-
fect as if included in section 102 of the Energy Improve-
ment and Extension Act of 2008 [Pub. L. 110–343].’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title I, § 101(f), Oct. 3, 2008, 122 
Stat. 3810, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section] shall apply to property origi-
nally placed in service after December 31, 2008. 

‘‘(2) REFINED COAL.—The amendments made by sub-
section (b) [amending this section] shall apply to coal 
produced and sold from facilities placed in service after 
December 31, 2008. 

‘‘(3) TRASH FACILITY CLARIFICATION.—The amend-
ments made by subsection (c) [amending this section] 
shall apply to electricity produced and sold after the 
date of the enactment of this Act [Oct. 3, 2008]. 

‘‘(4) EXPANSION OF BIOMASS FACILITIES.—The amend-
ments made by subsection (d) [amending this section] 
shall apply to property placed in service after the date 
of the enactment of this Act.’’ 

Pub. L. 110–343, div. B, title I, § 102(f), Oct. 3, 2008, 122 
Stat. 3811, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to elec-
tricity produced and sold after the date of the enact-
ment of this Act [Oct. 3, 2008], in taxable years ending 
after such date.’’ 

Amendment by section 106(c)(3)(B) of Pub. L. 110–343 
applicable to taxable years beginning after Dec. 31, 
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2007, see section 106(f)(1) of Pub. L. 110–343, set out as an 
Effective and Termination Dates of 2008 Amendment 
note under section 23 of this title. 

Pub. L. 110–343, div. B, title I, § 108(e), Oct. 3, 2008, 122 
Stat. 3821, provided that: ‘‘The amendments made by 
this section [amending this section and section 45K of 
this title] shall apply to fuel produced and sold after 
September 30, 2008.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by section 7(b) of Pub. L. 110–172 effec-
tive as if included in the provision of the American 
Jobs Creation Act of 2004, Pub. L. 108–357, to which such 
amendment relates, see section 7(e) of Pub. L. 110–172, 
set out as a note under section 1092 of this title. 

Pub. L. 110–172, § 9(c), Dec. 29, 2007, 121 Stat. 2484, pro-
vided that: ‘‘The amendments made by this section 
[amending this section and section 856 of this title] 
shall take effect as if included in the provisions of the 
Tax Relief Extension Act of 1999 [Pub. L. 106–170] to 
which they relate.’’ 

EFFECTIVE DATE OF 2005 AMENDMENTS 

Amendment by section 402(b) of Pub. L. 109–135 effec-
tive as if included in the provision of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 402(m)(1) of Pub. L. 109–135, set out 
as an Effective and Termination Dates of 2005 Amend-
ments note under section 23 of this title. 

Amendment by section 403(t) of Pub. L. 109–135 effec-
tive as if included in the provisions of the American 
Jobs Creation Act of 2004, Pub. L. 108–357, to which such 
amendment relates, see section 403(nn) of Pub. L. 
109–135, set out as a note under section 26 of this title. 

Pub. L. 109–58, title XIII, § 1301(g), Aug. 8, 2005, 119 
Stat. 990, as amended by Pub. L. 110–172, § 11(a)(45), Dec. 
29, 2007, 121 Stat. 2488, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 168 of this title and amending provi-
sions set out as a note under this section] shall take ef-
fect on the date of the enactment of this Act [Aug. 8, 
2005]. 

‘‘(2) TECHNICAL AMENDMENTS.—The amendments made 
by subsections (e) and (f) [amending this section and 
section 168 of this title and amending provisions set out 
as a note under this section] shall take effect as if in-
cluded in the amendments made by section 710 of the 
American Jobs Creation Act of 2004 [Pub. L. 108–357].’’ 

Pub. L. 109–58, title XIII, § 1302(c), Aug. 8, 2005, 119 
Stat. 991, provided that: ‘‘The amendments made by 
this section [amending this section and section 55 of 
this title] shall apply to taxable years of cooperative 
organizations ending after the date of the enactment of 
this Act [Aug. 8, 2005].’’ 

Amendment by section 1322(a)(3)(C) of Pub. L. 109–58 
applicable to credits determined under the Internal 
Revenue Code of 1986 for taxable years ending after 
Dec. 31, 2005, see section 1322(c)(1) of Pub. L. 109–58, set 
out as a note under section 45K of this title. 

EFFECTIVE DATE OF 2004 AMENDMENTS 

Pub. L. 108–357, title VII, § 710(g), Oct. 22, 2004, 118 
Stat. 1557, as amended by Pub. L. 109–58, title XIII, 
§ 1301(f)(6), Aug. 8, 2005, 119 Stat. 990, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and section 48 of this title] shall 
apply to electricity produced and sold after the date of 
the enactment of this Act [Oct. 22, 2004], in taxable 
years ending after such date. 

‘‘(2) CERTAIN BIOMASS FACILITIES.—With respect to 
any facility described in section 45(d)(3)(A)(ii) of the In-
ternal Revenue Code of 1986, as added by subsection 
(b)(1), which is placed in service before the date of the 
enactment of this Act, the amendments made by this 
section shall apply to electricity produced and sold 
after December 31, 2004, in taxable years ending after 
such date. 

‘‘(3) CREDIT RATE AND PERIOD FOR NEW FACILITIES.— 
The amendments made by subsection (c) [amending 
this section] shall apply to electricity produced and 
sold after December 31, 2004, in taxable years ending 
after such date. 

‘‘(4) NONAPPLICATION OF AMENDMENTS TO 
PREEFFECTIVE DATE POULTRY WASTE FACILITIES.—The 
amendments made by this section shall not apply with 
respect to any poultry waste facility (within the mean-
ing of section 45(c)(3)(C), as in effect on the day before 
the date of the enactment of this Act) placed in service 
before January 1, 2005. 

‘‘(5) REFINED COAL PRODUCTION FACILITIES.—Section 
45(e)(8) of the Internal Revenue Code of 1986, as added 
by this section, shall apply to refined coal produced and 
sold after the date of the enactment of this Act.’’ 

Pub. L. 108–311, title III, § 313(b), Oct. 4, 2004, 118 Stat. 
1181, provided that: ‘‘The amendments made by sub-
section (a) [amending this section] shall apply to facili-
ties placed in service after December 31, 2003.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title VI, § 603(b), Mar. 9, 2002, 116 Stat. 
59, provided that: ‘‘The amendments made by sub-
section (a) [amending this section] shall apply to facili-
ties placed in service after December 31, 2001.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title V, § 507(d), Dec. 17, 1999, 113 Stat. 
1923, provided that: ‘‘The amendments made by this 
section [amending this section] shall take effect on the 
date of the enactment of this Act [Dec. 17, 1999].’’ 

EFFECTIVE DATE 

Section applicable to taxable years ending after Dec. 
31, 1992, see section 1914(e) of Pub. L. 102–486, set out as 
an Effective Date of 1992 Amendment note under sec-
tion 38 of this title. 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX YEARS 

Provisions relating to inflation adjustment of items 
in this section for certain tax years were contained in 
the following: 

2009—Internal Revenue Notice 2009–40. 
2008—Internal Revenue Notice 2008–48. 
2007—Internal Revenue Notice 2007–40. 
2006—Internal Revenue Notice 2006–51. 
2005—Internal Revenue Notice 2005–37. 
2004—Internal Revenue Notice 2004–29. 
2003—Internal Revenue Notice 2003–29. 
2002—Internal Revenue Notice 2002–39. 
2001—Internal Revenue Notice 2001–33. 
2000—Internal Revenue Notice 2000–52. 
1999—Internal Revenue Notice 99–26. 
1998—Internal Revenue Notice 98–27. 
1997—Internal Revenue Notice 97–30. 
1996—Internal Revenue Notice 96–25. 

§ 45A. Indian employment credit 

(a) Amount of credit 

For purposes of section 38, the amount of the 
Indian employment credit determined under this 
section with respect to any employer for any 
taxable year is an amount equal to 20 percent of 
the excess (if any) of— 

(1) the sum of— 
(A) the qualified wages paid or incurred 

during such taxable year, plus 
(B) qualified employee health insurance 

costs paid or incurred during such taxable 
year, over 

(2) the sum of the qualified wages and quali-
fied employee health insurance costs (deter-
mined as if this section were in effect) which 
were paid or incurred by the employer (or any 
predecessor) during calendar year 1993. 
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(b) Qualified wages; qualified employee health 
insurance costs 

For purposes of this section— 

(1) Qualified wages 

(A) In general 

The term ‘‘qualified wages’’ means any 
wages paid or incurred by an employer for 
services performed by an employee while 
such employee is a qualified employee. 

(B) Coordination with work opportunity 
credit 

The term ‘‘qualified wages’’ shall not in-
clude wages attributable to service rendered 
during the 1-year period beginning with the 
day the individual begins work for the em-
ployer if any portion of such wages is taken 
into account in determining the credit under 
section 51. 

(2) Qualified employee health insurance costs 

(A) In general 

The term ‘‘qualified employee health in-
surance costs’’ means any amount paid or 
incurred by an employer for health insur-
ance to the extent such amount is attrib-
utable to coverage provided to any employee 
while such employee is a qualified employee. 

(B) Exception for amounts paid under salary 
reduction arrangements 

No amount paid or incurred for health in-
surance pursuant to a salary reduction ar-
rangement shall be taken into account 
under subparagraph (A). 

(3) Limitation 

The aggregate amount of qualified wages 
and qualified employee health insurance costs 
taken into account with respect to any em-
ployee for any taxable year (and for the base 
period under subsection (a)(2)) shall not exceed 
$20,000. 

(c) Qualified employee 

For purposes of this section— 

(1) In general 

Except as otherwise provided in this sub-
section, the term ‘‘qualified employee’’ means, 
with respect to any period, any employee of an 
employer if— 

(A) the employee is an enrolled member of 
an Indian tribe or the spouse of an enrolled 
member of an Indian tribe, 

(B) substantially all of the services per-
formed during such period by such employee 
for such employer are performed within an 
Indian reservation, and 

(C) the principal place of abode of such em-
ployee while performing such services is on 
or near the reservation in which the services 
are performed. 

(2) Individuals receiving wages in excess of 
$30,000 not eligible 

An employee shall not be treated as a quali-
fied employee for any taxable year of the em-
ployer if the total amount of the wages paid or 
incurred by such employer to such employee 
during such taxable year (whether or not for 
services within an Indian reservation) exceeds 

the amount determined at an annual rate of 
$30,000. 

(3) Inflation adjustment 

The Secretary shall adjust the $30,000 
amount under paragraph (2) for years begin-
ning after 1994 at the same time and in the 
same manner as under section 415(d), except 
that the base period taken into account for 
purposes of such adjustment shall be the cal-
endar quarter beginning October 1, 1993. 

(4) Employment must be trade or business em-
ployment 

An employee shall be treated as a qualified 
employee for any taxable year of the employer 
only if more than 50 percent of the wages paid 
or incurred by the employer to such employee 
during such taxable year are for services per-
formed in a trade or business of the employer. 
Any determination as to whether the preced-
ing sentence applies with respect to any em-
ployee for any taxable year shall be made 
without regard to subsection (e)(2). 

(5) Certain employees not eligible 

The term ‘‘qualified employee’’ shall not in-
clude— 

(A) any individual described in subpara-
graph (A), (B), or (C) of section 51(i)(1), 

(B) any 5-percent owner (as defined in sec-
tion 416(i)(1)(B)), and 

(C) any individual if the services per-
formed by such individual for the employer 
involve the conduct of class I, II, or III gam-
ing as defined in section 4 of the Indian 
Gaming Regulatory Act (25 U.S.C. 2703), or 
are performed in a building housing such 
gaming activity. 

(6) Indian tribe defined 

The term ‘‘Indian tribe’’ means any Indian 
tribe, band, nation, pueblo, or other organized 
group or community, including any Alaska 
Native village, or regional or village corpora-
tion, as defined in, or established pursuant to, 
the Alaska Native Claims Settlement Act (43 
U.S.C. 1601 et seq.) which is recognized as eli-
gible for the special programs and services 
provided by the United States to Indians be-
cause of their status as Indians. 

(7) Indian reservation defined 

The term ‘‘Indian reservation’’ has the 
meaning given such term by section 168(j)(6). 

(d) Early termination of employment by em-
ployer 

(1) In general 

If the employment of any employee is termi-
nated by the taxpayer before the day 1 year 
after the day on which such employee began 
work for the employer— 

(A) no wages (or qualified employee health 
insurance costs) with respect to such em-
ployee shall be taken into account under 
subsection (a) for the taxable year in which 
such employment is terminated, and 

(B) the tax under this chapter for the tax-
able year in which such employment is ter-
minated shall be increased by the aggregate 
credits (if any) allowed under section 38(a) 
for prior taxable years by reason of wages 
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(or qualified employee health insurance 
costs) taken into account with respect to 
such employee. 

(2) Carrybacks and carryovers adjusted 

In the case of any termination of employ-
ment to which paragraph (1) applies, the 
carrybacks and carryovers under section 39 
shall be properly adjusted. 

(3) Subsection not to apply in certain cases 

(A) In general 

Paragraph (1) shall not apply to— 
(i) a termination of employment of an 

employee who voluntarily leaves the em-
ployment of the taxpayer, 

(ii) a termination of employment of an 
individual who before the close of the pe-
riod referred to in paragraph (1) becomes 
disabled to perform the services of such 
employment unless such disability is re-
moved before the close of such period and 
the taxpayer fails to offer reemployment 
to such individual, or 

(iii) a termination of employment of an 
individual if it is determined under the ap-
plicable State unemployment compensa-
tion law that the termination was due to 
the misconduct of such individual. 

(B) Changes in form of business 

For purposes of paragraph (1), the employ-
ment relationship between the taxpayer and 
an employee shall not be treated as termi-
nated— 

(i) by a transaction to which section 
381(a) applies if the employee continues to 
be employed by the acquiring corporation, 
or 

(ii) by reason of a mere change in the 
form of conducting the trade or business of 
the taxpayer if the employee continues to 
be employed in such trade or business and 
the taxpayer retains a substantial interest 
in such trade or business. 

(4) Special rule 

Any increase in tax under paragraph (1) shall 
not be treated as a tax imposed by this chap-
ter for purposes of— 

(A) determining the amount of any credit 
allowable under this chapter, and 

(B) determining the amount of the tax im-
posed by section 55. 

(e) Other definitions and special rules 

For purposes of this section— 

(1) Wages 

The term ‘‘wages’’ has the same meaning 
given to such term in section 51. 

(2) Controlled groups 

(A) All employers treated as a single em-
ployer under section (a) or (b) of section 52 
shall be treated as a single employer for pur-
poses of this section. 

(B) The credit (if any) determined under this 
section with respect to each such employer 
shall be its proportionate share of the wages 
and qualified employee health insurance costs 
giving rise to such credit. 

(3) Certain other rules made applicable 

Rules similar to the rules of section 51(k) 
and subsections (c), (d), and (e) of section 52 
shall apply. 

(4) Coordination with nonrevenue laws 

Any reference in this section to a provision 
not contained in this title shall be treated for 
purposes of this section as a reference to such 
provision as in effect on the date of the enact-
ment of this paragraph. 

(5) Special rule for short taxable years 

For any taxable year having less than 12 
months, the amount determined under sub-
section (a)(2) shall be multiplied by a fraction, 
the numerator of which is the number of days 
in the taxable year and the denominator of 
which is 365. 

(f) Termination 

This section shall not apply to taxable years 
beginning after December 31, 2009. 

(Added Pub. L. 103–66, title XIII, § 13322(b), Aug. 
10, 1993, 107 Stat. 559; amended Pub. L. 104–188, 
title I, § 1201(e)(1), Aug. 20, 1996, 110 Stat. 1772; 
Pub. L. 105–206, title VI, § 6023(1), July 22, 1998, 
112 Stat. 824; Pub. L. 107–147, title VI, § 613(a), 
Mar. 9, 2002, 116 Stat. 61; Pub. L. 108–311, title III, 
§ 315, title IV, § 404(b)(1), Oct. 4, 2004, 118 Stat. 
1181, 1188; Pub. L. 109–432, div. A, title I, § 111(a), 
Dec. 20, 2006, 120 Stat. 2940; Pub. L. 110–343, div. 
C, title III, § 314(a), Oct. 3, 2008, 122 Stat. 3872.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Internal Revenue Notices listed 

in a table under section 401 of this title. 

REFERENCES IN TEXT 

The Alaska Native Claims Settlement Act, referred 
to in subsec. (c)(6), is Pub. L. 92–203, Dec. 18, 1971, 85 
Stat. 688, as amended, which is classified generally to 
chapter 33 (§ 1601 et seq.) of Title 43, Public Lands. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1601 of Title 43 
and Tables. 

The date of the enactment of this paragraph, referred 
to in subsec. (e)(4), is the date of enactment of Pub. L. 
103–66, which was approved Aug. 10, 1993. 

AMENDMENTS 

2008—Subsec. (f). Pub. L. 110–343 substituted ‘‘Decem-
ber 31, 2009’’ for ‘‘December 31, 2007’’. 

2006—Subsec. (f). Pub. L. 109–432 substituted ‘‘2007’’ 
for ‘‘2005’’. 

2004—Subsec. (c)(3). Pub. L. 108–311, § 404(b)(1), in-
serted ‘‘, except that the base period taken into ac-
count for purposes of such adjustment shall be the cal-
endar quarter beginning October 1, 1993’’ before period 
at end. 

Subsec. (f). Pub. L. 108–311, § 315, substituted ‘‘Decem-
ber 31, 2005’’ for ‘‘December 31, 2004’’. 

2002—Subsec. (f). Pub. L. 107–147 substituted ‘‘Decem-
ber 31, 2004’’ for ‘‘December 31, 2003’’. 

1998—Subsec. (b)(1)(B). Pub. L. 105–206 substituted 
‘‘work opportunity credit’’ for ‘‘targeted jobs credit’’ in 
heading. 

1996—Subsec. (b)(1)(B). Pub. L. 104–188, which directed 
that subsec. (b)(1)(B) of this section be amended in the 
text by substituting ‘‘work opportunity credit’’ for 
‘‘targeted jobs credit’’, could not be executed because 
the words ‘‘targeted jobs credit’’ did not appear in the 
text. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title III, § 314(b), Oct. 3, 2008, 
122 Stat. 3872, provided that: ‘‘The amendment made by 
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this section [amending this section] shall apply to tax-
able years beginning after December 31, 2007.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title I, § 111(b), Dec. 20, 2006, 120 
Stat. 2940, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2005.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–311, title IV, § 404(f), Oct. 4, 2004, 118 Stat. 
1188, provided that: ‘‘The amendments made by this 
section [amending this section and sections 403, 408, 415, 
530, and 4972 of this title] shall take effect as if included 
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001 [Pub. L. 107–16] to which 
they relate.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to individ-
uals who begin work for the employer after Sept. 30, 
1996, see section 1201(g) of Pub. L. 104–188, set out as a 
note under section 38 of this title. 

EFFECTIVE DATE 

Section applicable to wages paid or incurred after 
Dec. 31, 1993, see section 13322(f) of Pub. L. 103–66, set 
out as an Effective Date of 1993 Amendment note under 
section 38 of this title. 

§ 45B. Credit for portion of employer social secu-
rity taxes paid with respect to employee cash 
tips 

(a) General rule 

For purposes of section 38, the employer social 
security credit determined under this section for 
the taxable year is an amount equal to the ex-
cess employer social security tax paid or in-
curred by the taxpayer during the taxable year. 

(b) Excess employer social security tax 

For purposes of this section— 

(1) In general 

The term ‘‘excess employer social security 
tax’’ means any tax paid by an employer under 
section 3111 with respect to tips received by an 
employee during any month, to the extent 
such tips— 

(A) are deemed to have been paid by the 
employer to the employee pursuant to sec-
tion 3121(q) (without regard to whether such 
tips are reported under section 6053), and 

(B) exceed the amount by which the wages 
(excluding tips) paid by the employer to the 
employee during such month are less than 
the total amount which would be payable 
(with respect to such employment) at the 
minimum wage rate applicable to such indi-
vidual under section 6(a)(1) of the Fair Labor 
Standards Act of 1938 (as in effect on Janu-
ary 1, 2007, and determined without regard to 
section 3(m) of such Act). 

(2) Only tips received for food or beverages 
taken into account 

In applying paragraph (1), there shall be 
taken into account only tips received from 
customers in connection with the providing, 
delivering, or serving of food or beverages for 
consumption if the tipping of employees deliv-
ering or serving food or beverages by cus-
tomers is customary. 

(c) Denial of double benefit 

No deduction shall be allowed under this chap-
ter for any amount taken into account in deter-
mining the credit under this section. 

(d) Election not to claim credit 

This section shall not apply to a taxpayer for 
any taxable year if such taxpayer elects to have 
this section not apply for such taxable year. 

(Added Pub. L. 103–66, title XIII, § 13443(a), Aug. 
10, 1993, 107 Stat. 568; amended Pub. L. 104–188, 
title I, § 1112(a)(1), (b)(1), Aug. 20, 1996, 110 Stat. 
1759; Pub. L. 110–28, title VIII, § 8213(a), May 25, 
2007, 121 Stat. 193.) 

REFERENCES IN TEXT 

Sections 3(m) and 6(a)(1) of the Fair Labor Standards 
Act of 1938, referred to in subsec. (b)(1)(B), are classified 
to sections 203(m) and 206(a)(1), respectively, of Title 29, 
Labor. 

AMENDMENTS 

2007—Subsec. (b)(1)(B). Pub. L. 110–28 inserted ‘‘as in 
effect on January 1, 2007, and’’ before ‘‘determined 
without regard to’’. 

1996—Subsec. (b)(1)(A). Pub. L. 104–188, § 1112(a)(1), in-
serted ‘‘(without regard to whether such tips are re-
ported under section 6053)’’ after ‘‘section 3121(q)’’. 

Subsec. (b)(2). Pub. L. 104–188, § 1112(b)(1), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: ‘‘ONLY TIPS RECEIVED AT FOOD AND BEVERAGE 
ESTABLISHMENTS TAKEN INTO ACCOUNT.—In applying 
paragraph (1), there shall be taken into account only 
tips received from customers in connection with the 
provision of food or beverages for consumption on the 
premises of an establishment with respect to which the 
tipping of employees serving food or beverages by cus-
tomers is customary.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–28, title VIII, § 8213(b), May 25, 2007, 121 
Stat. 193, provided that: ‘‘The amendment made by this 
section [amending this section] shall apply to tips re-
ceived for services performed after December 31, 2006.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1112(a)(3) of Pub. L. 104–188 provided that: 
‘‘The amendments made by this subsection [amending 
this section and provisions set out as a note under sec-
tion 38 of this title] shall take effect as if included in 
the amendments made by, and the provisions of, sec-
tion 13443 of the Revenue Reconciliation Act of 1993 
[Pub. L. 103–66].’’ 

Section 1112(b)(2) of Pub. L. 104–188 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to tips received for services per-
formed after December 31, 1996.’’ 

EFFECTIVE DATE 

Section applicable with respect to taxes paid after 
Dec. 31, 1993, with respect to services performed before, 
on, or after such date, see section 13443(d) of Pub. L. 
103–66, as amended, set out as an Effective Date of 1993 
Amendment note under section 38 of this title. 

§ 45C. Clinical testing expenses for certain drugs 
for rare diseases or conditions 

(a) General rule 

For purposes of section 38, the credit deter-
mined under this section for the taxable year is 
an amount equal to 50 percent of the qualified 
clinical testing expenses for the taxable year. 

(b) Qualified clinical testing expenses 

For purposes of this section— 



Page 215 TITLE 26—INTERNAL REVENUE CODE § 45C 

1 So in original. The semicolon probably should be a comma. 

(1) Qualified clinical testing expenses 

(A) In general 

Except as otherwise provided in this para-
graph, the term ‘‘qualified clinical testing 
expenses’’ means the amounts which are 
paid or incurred by the taxpayer during the 
taxable year which would be described in 
subsection (b) of section 41 if such sub-
section were applied with the modifications 
set forth in subparagraph (B). 

(B) Modifications 

For purposes of subparagraph (A), sub-
section (b) of section 41 shall be applied— 

(i) by substituting ‘‘clinical testing’’ for 
‘‘qualified research’’ each place it appears 
in paragraphs (2) and (3) of such sub-
section, and 

(ii) by substituting ‘‘100 percent’’ for ‘‘65 
percent’’ in paragraph (3)(A) of such sub-
section. 

(C) Exclusion for amounts funded by grants, 
etc. 

The term ‘‘qualified clinical testing ex-
penses’’ shall not include any amount to the 
extent such amount is funded by any grant, 
contract, or otherwise by another person (or 
any governmental entity). 

(D) Special rule 

For purposes of this paragraph, section 41 
shall be deemed to remain in effect for peri-
ods after June 30, 1995, and before July 1, 
1996, and periods after December 31, 2009. 

(2) Clinical testing 

(A) In general 

The term ‘‘clinical testing’’ means any 
human clinical testing— 

(i) which is carried out under an exemp-
tion for a drug being tested for a rare dis-
ease or condition under section 505(i) of 
the Federal Food, Drug, and Cosmetic Act 
(or regulations issued under such section), 

(ii) which occurs— 
(I) after the date such drug is des-

ignated under section 526 of such Act, 
and 

(II) before the date on which an appli-
cation with respect to such drug is ap-
proved under section 505(b) of such Act 
or, if the drug is a biological product, be-
fore the date on which a license for such 
drug is issued under section 351 of the 
Public Health Service Act; 1 and 

(iii) which is conducted by or on behalf 
of the taxpayer to whom the designation 
under such section 526 applies. 

(B) Testing must be related to use for rare 
disease or condition 

Human clinical testing shall be taken into 
account under subparagraph (A) only to the 
extent such testing is related to the use of a 
drug for the rare disease or condition for 
which it was designated under section 526 of 
the Federal Food, Drug, and Cosmetic Act. 

(c) Coordination with credit for increasing re-
search expenditures 

(1) In general 

Except as provided in paragraph (2), any 
qualified clinical testing expenses for a tax-
able year to which an election under this sec-
tion applies shall not be taken into account 
for purposes of determining the credit allow-
able under section 41 for such taxable year. 

(2) Expenses included in determining base pe-
riod research expenses 

Any qualified clinical testing expenses for 
any taxable year which are qualified research 
expenses (within the meaning of section 41(b)) 
shall be taken into account in determining 
base period research expenses for purposes of 
applying section 41 to subsequent taxable 
years. 

(d) Definition and special rules 

(1) Rare disease or condition 

For purposes of this section, the term ‘‘rare 
disease or condition’’ means any disease or 
condition which— 

(A) affects less than 200,000 persons in the 
United States, or 

(B) affects more than 200,000 persons in the 
United States but for which there is no rea-
sonable expectation that the cost of develop-
ing and making available in the United 
States a drug for such disease or condition 
will be recovered from sales in the United 
States of such drug. 

Determinations under the preceding sentence 
with respect to any drug shall be made on the 
basis of the facts and circumstances as of the 
date such drug is designated under section 526 
of the Federal Food, Drug, and Cosmetic Act. 

(2) Special limitations on foreign testing 

(A) In general 

No credit shall be allowed under this sec-
tion with respect to any clinical testing con-
ducted outside the United States unless— 

(i) such testing is conducted outside the 
United States because there is an insuffi-
cient testing population in the United 
States, and 

(ii) such testing is conducted by a United 
States person or by any other person who 
is not related to the taxpayer to whom the 
designation under section 526 of the Fed-
eral Food, Drug, and Cosmetic Act applies. 

(B) Special limitation for corporations to 
which section 936 applies 

No credit shall be allowed under this sec-
tion with respect to any clinical testing con-
ducted by a corporation to which an election 
under section 936 applies. 

(3) Certain rules made applicable 

Rules similar to the rules of paragraphs (1) 
and (2) of section 41(f) shall apply for purposes 
of this section. 

(4) Election 

This section shall apply to any taxpayer for 
any taxable year only if such taxpayer elects 
(at such time and in such manner as the Sec-
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retary may by regulations prescribe) to have 
this section apply for such taxable year. 

(Added Pub. L. 97–414, § 4(a), Jan. 4, 1983, 96 Stat. 
2053, § 44H; renumbered § 28 and amended Pub. L. 
98–369, div. A, title IV, §§ 471(c), 474(g), title VI, 
§ 612(e)(1), July 18, 1984, 98 Stat. 826, 831, 912; Pub. 
L. 99–514, title II, §§ 231(d)(3)(A), 232, title VII, 
§ 701(c)(2), title XII, § 1275(c)(4), title XVIII, 
§ 1879(b)(1), (2), Oct. 22, 1986, 100 Stat. 2178, 2180, 
2340, 2599, 2905; Pub. L. 100–647, title I, § 1018(q)(1), 
title IV, § 4008(c)(1), Nov. 10, 1988, 102 Stat. 3585, 
3653; Pub. L. 101–239, title VII, § 7110(a)(3), Dec. 
19, 1989, 103 Stat. 2323; Pub. L. 101–508, title XI, 
§§ 11402(b)(2), 11411, Nov. 5, 1990, 104 Stat. 1388–473, 
1388–479; Pub. L. 102–227, title I, §§ 102(b), 111(a), 
Dec. 11, 1991, 105 Stat. 1686, 1688; Pub. L. 103–66, 
title XIII, § 13111(a)(2), (b), Aug. 10, 1993, 107 Stat. 
420; renumbered § 45C and amended Pub. L. 
104–188, title I, §§ 1204(e), 1205(a)(1), (b), (d)(1), (2), 
Aug. 20, 1996, 110 Stat. 1775, 1776; Pub. L. 105–34, 
title VI, §§ 601(b)(2), 604(a), Aug. 5, 1997, 111 Stat. 
862, 863; Pub. L. 105–115, title I, § 125(b)(2)(O), 
Nov. 21, 1997, 111 Stat. 2326; Pub. L. 105–277, div. 
J, title I, § 1001(b), Oct. 21, 1998, 112 Stat. 2681–888; 
Pub. L. 106–170, title V, § 502(a)(2), Dec. 17, 1999, 
113 Stat. 1919; Pub. L. 108–311, title III, § 301(a)(2), 
Oct. 4, 2004, 118 Stat. 1178; Pub. L. 109–432, div. A, 
title I, § 104(a)(2), Dec. 20, 2006, 120 Stat. 2934; 
Pub. L. 110–343, div. C, title III, § 301(a)(2), Oct. 3, 
2008, 122 Stat. 3865.) 

REFERENCES IN TEXT 

Sections 505(b), (i) and 526 of the Federal Food, Drug, 
and Cosmetic Act, referred to in subsecs. (b)(2)(A) and 
(d)(1), (2)(A)(ii), are classified to sections 355(b), (i) and 
360bb, respectively, of Title 21, Food and Drugs. 

Section 351 of the Public Health Service Act, referred 
to in subsec. (b)(2)(A)(ii)(II), is classified to section 262 
of Title 42, The Public Health and Welfare. 

AMENDMENTS 

2008—Subsec. (b)(1)(D). Pub. L. 110–343 substituted 
‘‘December 31, 2009’’ for ‘‘December 31, 2007’’. 

2006—Subsec. (b)(1)(D). Pub. L. 109–432 substituted 
‘‘2007’’ for ‘‘2005’’. 

2004—Subsec. (b)(1)(D). Pub. L. 108–311 substituted 
‘‘December 31, 2005’’ for ‘‘June 30, 2004’’. 

1999—Subsec. (b)(1)(D). Pub. L. 106–170 substituted 
‘‘June 30, 2004’’ for ‘‘June 30, 1999’’. 

1998—Subsec. (b)(1)(D). Pub. L. 105–277 substituted 
‘‘June 30, 1999’’ for ‘‘June 30, 1998’’. 

1997—Subsec. (b)(1)(D). Pub. L. 105–34, § 601(b)(2), sub-
stituted ‘‘June 30, 1998’’ for ‘‘May 31, 1997’’. 

Subsec. (b)(2)(A)(ii)(II). Pub. L. 105–115 struck out ‘‘or 
507’’ after ‘‘505(b)’’. 

Subsec. (e). Pub. L. 105–34, § 604(a), struck out subsec. 
(e) which read as follows: 

‘‘(e) TERMINATION.—This section shall not apply to 
any amount paid or incurred— 

‘‘(1) after December 31, 1994, and before July 1, 1996, 
or 

‘‘(2) after May 31, 1997.’’ 
1996—Pub. L. 104–188, § 1205(a)(1), renumbered section 

28 of this title as this section. 
Subsec. (a). Pub. L. 104–188, § 1205(d)(1), substituted 

‘‘For purposes of section 38, the credit determined 
under this section for the taxable year is’’ for ‘‘There 
shall be allowed as a credit against the tax imposed by 
this chapter for the taxable year’’. 

Subsec. (b)(1)(D). Pub. L. 104–188, § 1204(e), inserted 
‘‘, and before July 1, 1996, and periods after May 31, 
1997’’ after ‘‘June 30, 1995’’. 

Subsec. (d)(2) to (5). Pub. L. 104–188, § 1205(d)(2), redes-
ignated pars. (3) to (5) as (2) to (4), respectively, and 
struck out former par. (2) which read as follows: ‘‘LIMI-

TATION BASED ON AMOUNT OF TAX.—The credit allowed 
by this section for any taxable year shall not exceed 
the excess (if any) of— 

‘‘(A) the regular tax (reduced by the sum of the 
credits allowable under subpart A and section 27), 
over 

‘‘(B) the tentative minimum tax for the taxable 
year.’’ 
Subsec. (e). Pub. L. 104–188, § 1205(b), amended subsec. 

(e) generally. Prior to amendment, subsec. (e) read as 
follows: ‘‘TERMINATION.—This section shall not apply to 
any amount paid or incurred after December 31, 1994.’’ 

1993—Subsec. (b)(1)(D). Pub. L. 103–66, § 13111(a)(2), 
substituted ‘‘June 30, 1995’’ for ‘‘June 30, 1992’’. 

Subsec. (e). Pub. L. 103–66, § 13111(b), substituted ‘‘De-
cember 31, 1994’’ for ‘‘June 30, 1992’’. 

1991—Subsec. (b)(1)(D). Pub. L. 102–227, § 102(b), sub-
stituted ‘‘June 30, 1992’’ for ‘‘December 31, 1991’’. 

Subsec. (e). Pub. L. 102–227, § 111(a), substituted ‘‘June 
30, 1992’’ for ‘‘December 31, 1991’’. 

1990—Subsec. (b)(1)(D). Pub. L. 101–508, § 11402(b)(2), 
substituted ‘‘December 31, 1991’’ for ‘‘December 31, 
1990’’. 

Subsec. (e). Pub. L. 101–508, § 11411, substituted ‘‘De-
cember 31, 1991’’ for ‘‘December 31, 1990’’. 

1989—Subsec. (b)(1)(D). Pub. L. 101–239 substituted 
‘‘1990’’ for ‘‘1989’’. 

1988—Subsec. (b)(1)(D). Pub. L. 100–647, § 4008(c)(1), 
substituted ‘‘1989’’ for ‘‘1988’’. 

Subsec. (b)(2)(A)(ii)(II). Pub. L. 100–647, § 1018(q)(1), 
amended subcl. (II) generally. Prior to amendment, 
subcl. (II) read as follows: ‘‘before the date on which an 
application with respect to such drug is approved under 
section 505(b) of such Act or, if the drug is a biological 
product, before the date on which a license for such 
drug is issued under section 351 of the Public Health 
Services Act, and’’. 

1986—Subsec. (b)(1). Pub. L. 99–514, § 231(d)(3)(A)(i), 
(iv), substituted ‘‘41’’ for ‘‘30’’ in subpars. (A), (B), and 
(D), and substituted ‘‘1988’’ for ‘‘1985’’ in subpar. (D). 

Subsec. (b)(2)(A)(ii)(I). Pub. L. 99–514, § 1879(b)(1)(A), 
substituted ‘‘the date such drug’’ for ‘‘the date of such 
drug’’. 

Subsec. (b)(2)(A)(ii)(II). Pub. L. 99–514, § 1879(b)(1)(B), 
inserted ‘‘or, if the drug is a biological product, before 
the date on which a license for such drug is issued 
under section 351 of the Public Health Services Act’’. 

Subsec. (c). Pub. L. 99–514, § 231(d)(3)(A)(i), (ii), sub-
stituted ‘‘41’’ for ‘‘30’’ in pars. (1) and (2) and ‘‘41(b)’’ for 
‘‘30(b)’’ in par. (2). 

Subsec. (d)(1). Pub. L. 99–514, § 1879(b)(2), amended par. 
(1) generally. Prior to amendment, par. (1) read as fol-
lows: ‘‘For purposes of this section, the term ‘rare dis-
ease or condition’ means any disease or condition 
which occurs so infrequently in the United States that 
there is no reasonable expectation that the cost of de-
veloping and making available in the United States a 
drug for such disease or condition will be recovered 
from sales in the United States of such drug. Deter-
minations under the preceding sentence with respect to 
any drug shall be made on the basis of the facts and cir-
cumstances as of the date such drug is designated 
under section 526 of the Federal Food, Drug, and Cos-
metic Act.’’ 

Subsec. (d)(2). Pub. L. 99–514, § 701(c)(2), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol-
lows: ‘‘The credit allowed by this section for any tax-
able year shall not exceed the taxpayer’s tax liability 
for the taxable year (as defined in section 26(b)), re-
duced by the sum of the credits allowable under sub-
part A and section 27.’’ 

Subsec. (d)(3)(B). Pub. L. 99–514, § 1275(c)(4), struck out 
‘‘934(b) or’’ before ‘‘936’’ in heading and amended text 
generally. Prior to amendment, text read as follows: 
‘‘No credit shall be allowed under this section with re-
spect to any clinical testing conducted by a corpora-
tion to which section 934(b) applies or to which an elec-
tion under section 936 applies.’’ 

Subsec. (d)(4). Pub. L. 99–514, § 231(d)(3)(A)(iii), sub-
stituted ‘‘section 41(f)’’ for ‘‘section 30(f)’’. 
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Subsec. (e). Pub. L. 99–514, § 232, substituted ‘‘1990’’ for 
‘‘1987’’. 

1984—Pub. L. 98–369, § 471(c), renumbered section 44H 
of this title as this section. 

Subsec. (b)(1)(A), (B), (D). Pub. L. 98–369, § 474(g)(1)(A), 
substituted ‘‘section 30’’ for ‘‘section 44F’’. 

Subsec. (c)(1). Pub. L. 98–369, § 474(g)(1)(A), substituted 
‘‘section 30’’ for ‘‘section 44F’’. 

Subsec. (c)(2). Pub. L. 98–369, § 474(g)(1)(A), (B), sub-
stituted ‘‘section 30’’ for ‘‘section 44F’’ and ‘‘section 
30(b)’’ for ‘‘section 44F(b)’’. 

Subsec. (d)(2). Pub. L. 98–369, § 612(e)(1), substituted 
‘‘section 26(b)’’ for ‘‘section 25(b)’’. 

Pub. L. 98–369, § 474(g)(2), amended par. (2) generally, 
substituting ‘‘shall not exceed the taxpayer’s tax liabil-
ity for the taxable year (as defined in section 25(b), re-
duced by the sum of the credits allowable under sub-
part A and section 27’’ for ‘‘shall not exceed the amount 
of the tax imposed by this chapter for the taxable year 
reduced by the sum of the credits allowable under a 
section of this subpart having a lower number or letter 
designation than this section, other than the credits al-
lowable by sections 31, 39, and 43. For purposes of the 
preceding sentence, the term ‘tax imposed by this chap-
ter’ shall not include any tax treated as not imposed by 
this chapter under the last sentence of section 53(a)’’. 

Subsec. (d)(4). Pub. L. 98–369, § 474(g)(1)(C), substituted 
‘‘section 30(f)’’ for ‘‘section 44F(f)’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–343 applicable to amounts 
paid or incurred after Dec. 31, 2007, see section 301(e)(2) 
of Pub. L. 110–343, set out as a note under section 41 of 
this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by Pub. L. 109–432 applicable to amounts 
paid or incurred after Dec. 31, 2005, see section 104(a)(3) 
of Pub. L. 109–432, set out as a note under section 41 of 
this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–311 applicable to amounts 
paid or incurred after June 30, 2004, see section 301(b) of 
Pub. L. 108–311, set out as a note under section 41 of 
this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–170 applicable to amounts 
paid or incurred after June 30, 1999, see section 502(a)(3) 
of Pub. L. 106–170, set out as a note under section 41 of 
this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–277 applicable to amounts 
paid or incurred after June 30, 1998, see section 1001(c) 
of Pub. L. 105–277, set out as a note under section 41 of 
this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 601(b)(2) of Pub. L. 105–34 ap-
plicable to amounts paid or incurred after May 31, 1997, 
see section 601(c) of Pub. L. 105–34, set out as a note 
under section 41 of this title. 

Section 604(b) of Pub. L. 105–34 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to amounts paid or incurred after May 
31, 1997.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1204(e) of Pub. L. 104–188 appli-
cable to taxable years ending after June 30, 1996, and 
not to be taken into account under section 6654 or 6655 
of this title in determining amount of any installment 
required to be paid for a taxable year beginning in 1997, 
see section 1204(f) of Pub. L. 104–188, set out as a note 
under section 41 of this title. 

Amendment by section 1205(a)(1), (b), (d)(1), (2) of 
Pub. L. 104–188 applicable to amounts paid or incurred 

in taxable years ending after June 30, 1996, see section 
1205(e) of Pub. L. 104–188, set out as a note under section 
45K of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13111(c) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 41 of this title] shall apply to taxable 
years ending after June 30, 1992.’’ 

EFFECTIVE DATE OF 1991 AMENDMENT 

Section 102(c) of Pub. L. 102–227 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 41 of this title] shall apply to taxable 
years ending after December 31, 1991.’’ 

Section 111(b) of Pub. L. 102–227 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to taxable years ending after Decem-
ber 31, 1991.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 11402(c) of Pub. L. 101–508 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 41 of this title and repealing provisions 
set out as a note under section 41 of this title] shall 
apply to taxable years beginning after December 31, 
1989.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1018(q)(1) of Pub. L. 100–647 ef-
fective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

Amendment by section 4008(c)(1) of Pub. L. 100–647 ap-
plicable to taxable years beginning after Dec. 31, 1988, 
see section 4008(d) of Pub. L. 100–647, set out as a note 
under section 41 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 231(d)(3)(A) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1985, see section 231(g) of Pub. L. 99–514, set out as a 
note under section 41 of this title. 

Amendment by section 701(c)(2) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
701(f) of Pub. L. 99–514, set out as an Effective Date note 
under section 55 of this title. 

Amendment by section 1275(c)(4) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
1277 of Pub. L. 99–514, set out as a note under section 931 
of this title. 

Section 1879(b)(3) of Pub. L. 99–514 provided that: 
‘‘The amendments made by this subsection [amending 
this section] shall apply to amounts paid or incurred 
after December 31, 1982, in taxable years ending after 
such date.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(g) of Pub. L. 98–369 appli-
cable to taxable years beginning after Dec. 31, 1983, and 
to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 612(e)(1) of Pub. L. 98–369, ap-
plicable to interest paid or accrued after December 31, 
1984, on indebtedness incurred after December 31, 1984, 
see section 612(g) of Pub. L. 98–369, set out as an Effec-
tive Date note under section 25 of this title. 

EFFECTIVE DATE 

Section 4(d) of Pub. L. 97–414 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending sections 280C and 6096 of this title] 
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shall apply to amounts paid or incurred after December 
31, 1982, in taxable years ending after such date.’’ 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUBLIC 
LAW 99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(c)(2) of 
Pub. L. 99–514 notwithstanding any treaty obligation of 
the United States in effect on Oct. 22, 1986, with provi-
sion that for such purposes any amendment by title I 
of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 45D. New markets tax credit 

(a) Allowance of credit 

(1) In general 

For purposes of section 38, in the case of a 
taxpayer who holds a qualified equity invest-
ment on a credit allowance date of such in-
vestment which occurs during the taxable 
year, the new markets tax credit determined 
under this section for such taxable year is an 
amount equal to the applicable percentage of 
the amount paid to the qualified community 
development entity for such investment at its 
original issue. 

(2) Applicable percentage 

For purposes of paragraph (1), the applicable 
percentage is— 

(A) 5 percent with respect to the first 3 
credit allowance dates, and 

(B) 6 percent with respect to the remainder 
of the credit allowance dates. 

(3) Credit allowance date 

For purposes of paragraph (1), the term 
‘‘credit allowance date’’ means, with respect 
to any qualified equity investment— 

(A) the date on which such investment is 
initially made, and 

(B) each of the 6 anniversary dates of such 
date thereafter. 

(b) Qualified equity investment 

For purposes of this section— 

(1) In general 

The term ‘‘qualified equity investment’’ 
means any equity investment in a qualified 
community development entity if— 

(A) such investment is acquired by the tax-
payer at its original issue (directly or 
through an underwriter) solely in exchange 
for cash, 

(B) substantially all of such cash is used 
by the qualified community development en-
tity to make qualified low-income commu-
nity investments, and 

(C) such investment is designated for pur-
poses of this section by the qualified com-
munity development entity. 

Such term shall not include any equity invest-
ment issued by a qualified community devel-
opment entity more than 5 years after the 
date that such entity receives an allocation 
under subsection (f). Any allocation not used 
within such 5-year period may be reallocated 
by the Secretary under subsection (f). 

(2) Limitation 

The maximum amount of equity invest-
ments issued by a qualified community devel-
opment entity which may be designated under 
paragraph (1)(C) by such entity shall not ex-
ceed the portion of the limitation amount al-
located under subsection (f) to such entity. 

(3) Safe harbor for determining use of cash 

The requirement of paragraph (1)(B) shall be 
treated as met if at least 85 percent of the ag-
gregate gross assets of the qualified commu-
nity development entity are invested in quali-
fied low-income community investments. 

(4) Treatment of subsequent purchasers 

The term ‘‘qualified equity investment’’ in-
cludes any equity investment which would 
(but for paragraph (1)(A)) be a qualified equity 
investment in the hands of the taxpayer if 
such investment was a qualified equity invest-
ment in the hands of a prior holder. 

(5) Redemptions 

A rule similar to the rule of section 1202(c)(3) 
shall apply for purposes of this subsection. 

(6) Equity investment 

The term ‘‘equity investment’’ means— 
(A) any stock (other than nonqualified pre-

ferred stock as defined in section 351(g)(2)) in 
an entity which is a corporation, and 

(B) any capital interest in an entity which 
is a partnership. 

(c) Qualified community development entity 

For purposes of this section— 

(1) In general 

The term ‘‘qualified community develop-
ment entity’’ means any domestic corporation 
or partnership if— 

(A) the primary mission of the entity is 
serving, or providing investment capital for, 
low-income communities or low-income per-
sons, 

(B) the entity maintains accountability to 
residents of low-income communities 
through their representation on any govern-
ing board of the entity or on any advisory 
board to the entity, and 

(C) the entity is certified by the Secretary 
for purposes of this section as being a quali-
fied community development entity. 

(2) Special rules for certain organizations 

The requirements of paragraph (1) shall be 
treated as met by— 

(A) any specialized small business invest-
ment company (as defined in section 
1044(c)(3)), and 

(B) any community development financial 
institution (as defined in section 103 of the 
Community Development Banking and Fi-
nancial Institutions Act of 1994 (12 U.S.C. 
4702)). 
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(d) Qualified low-income community investments 

For purposes of this section— 

(1) In general 

The term ‘‘qualified low-income community 
investment’’ means— 

(A) any capital or equity investment in, or 
loan to, any qualified active low-income 
community business, 

(B) the purchase from another qualified 
community development entity of any loan 
made by such entity which is a qualified 
low-income community investment, 

(C) financial counseling and other services 
specified in regulations prescribed by the 
Secretary to businesses located in, and resi-
dents of, low-income communities, and 

(D) any equity investment in, or loan to, 
any qualified community development en-
tity. 

(2) Qualified active low-income community 
business 

(A) In general 

For purposes of paragraph (1), the term 
‘‘qualified active low-income community 
business’’ means, with respect to any tax-
able year, any corporation (including a non-
profit corporation) or partnership if for such 
year— 

(i) at least 50 percent of the total gross 
income of such entity is derived from the 
active conduct of a qualified business 
within any low-income community, 

(ii) a substantial portion of the use of 
the tangible property of such entity 
(whether owned or leased) is within any 
low-income community, 

(iii) a substantial portion of the services 
performed for such entity by its employees 
are performed in any low-income commu-
nity, 

(iv) less than 5 percent of the average of 
the aggregate unadjusted bases of the 
property of such entity is attributable to 
collectibles (as defined in section 
408(m)(2)) other than collectibles that are 
held primarily for sale to customers in the 
ordinary course of such business, and 

(v) less than 5 percent of the average of 
the aggregate unadjusted bases of the 
property of such entity is attributable to 
nonqualified financial property (as defined 
in section 1397C(e)). 

(B) Proprietorship 

Such term shall include any business car-
ried on by an individual as a proprietor if 
such business would meet the requirements 
of subparagraph (A) were it incorporated. 

(C) Portions of business may be qualified ac-
tive low-income community business 

The term ‘‘qualified active low-income 
community business’’ includes any trades or 
businesses which would qualify as a qualified 
active low-income community business if 
such trades or businesses were separately in-
corporated. 

(3) Qualified business 

For purposes of this subsection, the term 
‘‘qualified business’’ has the meaning given to 
such term by section 1397C(d); except that— 

(A) in lieu of applying paragraph (2)(B) 
thereof, the rental to others of real property 
located in any low-income community shall 
be treated as a qualified business if there are 
substantial improvements located on such 
property, and 

(B) paragraph (3) thereof shall not apply. 

(e) Low-income community 

For purposes of this section— 

(1) In general 

The term ‘‘low-income community’’ means 
any population census tract if— 

(A) the poverty rate for such tract is at 
least 20 percent, or 

(B)(i) in the case of a tract not located 
within a metropolitan area, the median fam-
ily income for such tract does not exceed 80 
percent of statewide median family income, 
or 

(ii) in the case of a tract located within a 
metropolitan area, the median family in-
come for such tract does not exceed 80 per-
cent of the greater of statewide median fam-
ily income or the metropolitan area median 
family income. 

Subparagraph (B) shall be applied using 
possessionwide median family income in the 
case of census tracts located within a posses-
sion of the United States. 

(2) Targeted populations 

The Secretary shall prescribe regulations 
under which 1 or more targeted populations 
(within the meaning of section 103(20) of the 
Riegle Community Development and Regu-
latory Improvement Act of 1994 (12 U.S.C. 
4702(20))) may be treated as low-income com-
munities. Such regulations shall include pro-
cedures for determining which entities are 
qualified active low-income community busi-
nesses with respect to such populations. 

(3) Areas not within census tracts 

In the case of an area which is not tracted 
for population census tracts, the equivalent 
county divisions (as defined by the Bureau of 
the Census for purposes of defining poverty 
areas) shall be used for purposes of determin-
ing poverty rates and median family income. 

(4) Tracts with low population 

A population census tract with a population 
of less than 2,000 shall be treated as a low-in-
come community for purposes of this section 
if such tract— 

(A) is within an empowerment zone the 
designation of which is in effect under sec-
tion 1391, and 

(B) is contiguous to 1 or more low-income 
communities (determined without regard to 
this paragraph). 

(5) Modification of income requirement for 
census tracts within high migration rural 
counties 

(A) In general 

In the case of a population census tract lo-
cated within a high migration rural county, 
paragraph (1)(B)(i) shall be applied by sub-
stituting ‘‘85 percent’’ for ‘‘80 percent’’. 
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(B) High migration rural county 

For purposes of this paragraph, the term 
‘‘high migration rural county’’ means any 
county which, during the 20-year period end-
ing with the year in which the most recent 
census was conducted, has a net out-migra-
tion of inhabitants from the county of at 
least 10 percent of the population of the 
county at the beginning of such period. 

(f) National limitation on amount of investments 
designated 

(1) In general 

There is a new markets tax credit limitation 
for each calendar year. Such limitation is— 

(A) $1,000,000,000 for 2001, 
(B) $1,500,000,000 for 2002 and 2003, 
(C) $2,000,000,000 for 2004 and 2005, 
(D) $3,500,000,000 for 2006 and 2007, 
(E) $5,000,000,000 for 2008, and 
(F) $5,000,000,000 for 2009. 

(2) Allocation of limitation 

The limitation under paragraph (1) shall be 
allocated by the Secretary among qualified 
community development entities selected by 
the Secretary. In making allocations under 
the preceding sentence, the Secretary shall 
give priority to any entity— 

(A) with a record of having successfully 
provided capital or technical assistance to 
disadvantaged businesses or communities, or 

(B) which intends to satisfy the require-
ment under subsection (b)(1)(B) by making 
qualified low-income community invest-
ments in 1 or more businesses in which per-
sons unrelated to such entity (within the 
meaning of section 267(b) or 707(b)(1)) hold 
the majority equity interest. 

(3) Carryover of unused limitation 

If the new markets tax credit limitation for 
any calendar year exceeds the aggregate 
amount allocated under paragraph (2) for such 
year, such limitation for the succeeding cal-
endar year shall be increased by the amount of 
such excess. No amount may be carried under 
the preceding sentence to any calendar year 
after 2014. 

(g) Recapture of credit in certain cases 

(1) In general 

If, at any time during the 7-year period be-
ginning on the date of the original issue of a 
qualified equity investment in a qualified 
community development entity, there is a re-
capture event with respect to such invest-
ment, then the tax imposed by this chapter for 
the taxable year in which such event occurs 
shall be increased by the credit recapture 
amount. 

(2) Credit recapture amount 

For purposes of paragraph (1), the credit re-
capture amount is an amount equal to the sum 
of— 

(A) the aggregate decrease in the credits 
allowed to the taxpayer under section 38 for 
all prior taxable years which would have re-
sulted if no credit had been determined 
under this section with respect to such in-
vestment, plus 

(B) interest at the underpayment rate es-
tablished under section 6621 on the amount 
determined under subparagraph (A) for each 
prior taxable year for the period beginning 
on the due date for filing the return for the 
prior taxable year involved. 

No deduction shall be allowed under this chap-
ter for interest described in subparagraph (B). 

(3) Recapture event 

For purposes of paragraph (1), there is a re-
capture event with respect to an equity invest-
ment in a qualified community development 
entity if— 

(A) such entity ceases to be a qualified 
community development entity, 

(B) the proceeds of the investment cease to 
be used as required of subsection (b)(1)(B), or 

(C) such investment is redeemed by such 
entity. 

(4) Special rules 

(A) Tax benefit rule 

The tax for the taxable year shall be in-
creased under paragraph (1) only with re-
spect to credits allowed by reason of this 
section which were used to reduce tax liabil-
ity. In the case of credits not so used to re-
duce tax liability, the carryforwards and 
carrybacks under section 39 shall be appro-
priately adjusted. 

(B) No credits against tax 

Any increase in tax under this subsection 
shall not be treated as a tax imposed by this 
chapter for purposes of determining the 
amount of any credit under this chapter or 
for purposes of section 55. 

(h) Basis reduction 

The basis of any qualified equity investment 
shall be reduced by the amount of any credit de-
termined under this section with respect to such 
investment. This subsection shall not apply for 
purposes of sections 1202, 1400B, and 1400F. 

(i) Regulations 

The Secretary shall prescribe such regulations 
as may be appropriate to carry out this section, 
including regulations— 

(1) which limit the credit for investments 
which are directly or indirectly subsidized by 
other Federal tax benefits (including the cred-
it under section 42 and the exclusion from 
gross income under section 103), 

(2) which prevent the abuse of the purposes 
of this section, 

(3) which provide rules for determining 
whether the requirement of subsection 
(b)(1)(B) is treated as met, 

(4) which impose appropriate reporting re-
quirements, 

(5) which apply the provisions of this section 
to newly formed entities, and 

(6) which ensure that non-metropolitan 
counties receive a proportional allocation of 
qualified equity investments. 

(Added Pub. L. 106–554, § 1(a)(7) [title I, § 121(a)], 
Dec. 21, 2000, 114 Stat. 2763, 2763A–605; amended 
Pub. L. 108–357, title II, §§ 221(a), (b), 223(a), Oct. 
22, 2004, 118 Stat. 1431, 1432; Pub. L. 109–432, div. 
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A, title I, § 102(a), (b), Dec. 20, 2006, 120 Stat. 2934; 
Pub. L. 110–343, div. C, title III, § 302, Oct. 3, 2008, 
122 Stat. 3866; Pub. L. 111–5, div. B, title I, 
§ 1403(a), Feb. 17, 2009, 123 Stat. 352.) 

AMENDMENTS 

2009—Subsec. (f)(1)(D). Pub. L. 111–5, § 1403(a)(2), sub-
stituted ‘‘and 2007,’’ for ‘‘, 2007, 2008, and 2009.’’ 

Subsec. (f)(1)(E), (F). Pub. L. 111–5, § 1403(a)(1), (3), 
added subpars. (E) and (F). 

2008—Subsec. (f)(1)(D). Pub. L. 110–343 substituted 
‘‘2008, and 2009’’ for ‘‘and 2008’’. 

2006—Subsec. (f)(1)(D). Pub. L. 109–432, § 102(a), sub-
stituted ‘‘, 2007, and 2008’’ for ‘‘and 2007’’. 

Subsec. (i)(6). Pub. L. 109–432, § 102(b), added par. (6). 
2004—Subsec. (e)(2). Pub. L. 108–357, § 221(a), amended 

heading and text of par. (2) generally, substituting pro-
visions relating to regulations under which 1 or more 
targeted populations could be treated as low-income 
communities for provisions authorizing Secretary to 
designate any area within any census tract as a low-in-
come community if certain conditions were met. 

Subsec. (e)(4). Pub. L. 108–357, § 221(b), added par. (4). 
Subsec. (e)(5). Pub. L. 108–357, § 223(a), added par. (5). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title I, § 102(c), Dec. 20, 2006, 120 
Stat. 2934, provided that: ‘‘The amendments made by 
this section [amending this section] shall take effect on 
the date of the enactment of this Act [Dec. 20, 2006].’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title II, § 221(c), Oct. 22, 2004, 118 Stat. 
1431, provided that: 

‘‘(1) TARGETED AREAS.—The amendment made by sub-
section (a) [amending this section] shall apply to des-
ignations made by the Secretary of the Treasury after 
the date of the enactment of this Act [Oct. 22, 2004]. 

‘‘(2) TRACTS WITH LOW POPULATION.—The amendment 
made by subsection (b) [amending this section] shall 
apply to investments made after the date of the enact-
ment of this Act [Oct. 22, 2004].’’ 

Pub. L. 108–357, title II, § 223(b), Oct. 22, 2004, 118 Stat. 
1432, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall take effect as if in-
cluded in the amendment made by section 121(a) of the 
Community Renewal Tax Relief Act of 2000 [Pub. L. 
106–554, § 1(a)(7) [title I, § 121(a)], enacting this section].’’ 

EFFECTIVE DATE 

Section applicable to investments made after Dec. 31, 
2000, see § 1(a)(7) [title I, § 121(e)] of Pub. L. 106–554, set 
out as a Effective Date of 2000 Amendment note under 
section 38 of this title. 

SPECIAL RULE FOR ALLOCATION OF INCREASED 2008 
LIMITATION 

Pub. L. 111–5, div. B, title I, § 1403(b), Feb. 17, 2009, 123 
Stat. 352, provided that: ‘‘The amount of the increase in 
the new markets tax credit limitation for calendar year 
2008 by reason of the amendments made by subsection 
(a) [amending this section] shall be allocated in accord-
ance with section 45D(f)(2) of the Internal Revenue 
Code of 1986 to qualified community development enti-
ties (as defined in section 45D(c) of such Code) which— 

‘‘(1) submitted an allocation application with re-
spect to calendar year 2008, and 

‘‘(2)(A) did not receive an allocation for such cal-
endar year, or 

‘‘(B) received an allocation for such calendar year 
in an amount less than the amount requested in the 
allocation application.’’ 

GUIDANCE ON ALLOCATION OF NATIONAL LIMITATION 

Pub. L. 106–554, § 1(a)(7) [title I, § 121(f)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–610, provided that: ‘‘Not later than 
120 days after the date of the enactment of this Act 
[Dec. 21, 2000], the Secretary of the Treasury or the 

Secretary’s delegate shall issue guidance which speci-
fies— 

‘‘(1) how entities shall apply for an allocation under 
section 45D(f)(2) of the Internal Revenue Code of 1986, 
as added by this section; 

‘‘(2) the competitive procedure through which such 
allocations are made; and 

‘‘(3) the actions that such Secretary or delegate 
shall take to ensure that such allocations are prop-
erly made to appropriate entities.’’ 

AUDIT AND REPORT 

Pub. L. 106–554, § 1(a)(7) [title I, § 121(g)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–610, provided that: ‘‘Not later than 
January 31 of 2004, 2007, and 2010, the Comptroller Gen-
eral of the United States shall, pursuant to an audit of 
the new markets tax credit program established under 
section 45D of the Internal Revenue Code of 1986 (as 
added by subsection (a)), report to Congress on such 
program, including all qualified community develop-
ment entities that receive an allocation under the new 
markets credit under such section.’’ 

§ 45E. Small employer pension plan startup costs 

(a) General rule 

For purposes of section 38, in the case of an el-
igible employer, the small employer pension 
plan startup cost credit determined under this 
section for any taxable year is an amount equal 
to 50 percent of the qualified startup costs paid 
or incurred by the taxpayer during the taxable 
year. 

(b) Dollar limitation 

The amount of the credit determined under 
this section for any taxable year shall not ex-
ceed— 

(1) $500 for the first credit year and each of 
the 2 taxable years immediately following the 
first credit year, and 

(2) zero for any other taxable year. 

(c) Eligible employer 

For purposes of this section— 

(1) In general 

The term ‘‘eligible employer’’ has the mean-
ing given such term by section 408(p)(2)(C)(i). 

(2) Requirement for new qualified employer 
plans 

Such term shall not include an employer if, 
during the 3-taxable year period immediately 
preceding the 1st taxable year for which the 
credit under this section is otherwise allow-
able for a qualified employer plan of the em-
ployer, the employer or any member of any 
controlled group including the employer (or 
any predecessor of either) established or main-
tained a qualified employer plan with respect 
to which contributions were made, or benefits 
were accrued, for substantially the same em-
ployees as are in the qualified employer plan. 

(d) Other definitions 

For purposes of this section— 

(1) Qualified startup costs 

(A) In general 

The term ‘‘qualified startup costs’’ means 
any ordinary and necessary expenses of an 
eligible employer which are paid or incurred 
in connection with— 

(i) the establishment or administration 
of an eligible employer plan, or 
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(ii) the retirement-related education of 
employees with respect to such plan. 

(B) Plan must have at least 1 participant 

Such term shall not include any expense in 
connection with a plan that does not have at 
least 1 employee eligible to participate who 
is not a highly compensated employee. 

(2) Eligible employer plan 

The term ‘‘eligible employer plan’’ means a 
qualified employer plan within the meaning of 
section 4972(d). 

(3) First credit year 

The term ‘‘first credit year’’ means— 
(A) the taxable year which includes the 

date that the eligible employer plan to 
which such costs relate becomes effective, or 

(B) at the election of the eligible em-
ployer, the taxable year preceding the tax-
able year referred to in subparagraph (A). 

(e) Special rules 

For purposes of this section— 

(1) Aggregation rules 

All persons treated as a single employer 
under subsection (a) or (b) of section 52, or 
subsection (m) or (o) of section 414, shall be 
treated as one person. All eligible employer 
plans shall be treated as 1 eligible employer 
plan. 

(2) Disallowance of deduction 

No deduction shall be allowed for that por-
tion of the qualified startup costs paid or in-
curred for the taxable year which is equal to 
the credit determined under subsection (a). 

(3) Election not to claim credit 

This section shall not apply to a taxpayer 
for any taxable year if such taxpayer elects to 
have this section not apply for such taxable 
year. 

(Added Pub. L. 107–16, title VI, § 619(a), June 7, 
2001, 115 Stat. 108; amended Pub. L. 107–147, title 
IV, § 411(n)(1), Mar. 9, 2002, 116 Stat. 48.) 

AMENDMENTS 

2002—Subsec. (e)(1). Pub. L. 107–147 substituted ‘‘sub-
section (m)’’ for ‘‘subsection (n)’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–147 effective as if included 
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, to which 
such amendment relates, see section 411(x) of Pub. L. 
107–147, set out as a note under section 25B of this title. 

EFFECTIVE DATE 

Section applicable to costs paid or incurred in tax-
able years beginning after Dec. 31, 2001, with respect to 
qualified employer plans first effective after such date, 
see section 619(d) of Pub. L. 107–16, as amended, set out 
as an Effective and Termination Dates of 2001 Amend-
ment note under section 38 of this title. 

§ 45F. Employer-provided child care credit 

(a) In general 

For purposes of section 38, the employer-pro-
vided child care credit determined under this 
section for the taxable year is an amount equal 
to the sum of— 

(1) 25 percent of the qualified child care ex-
penditures, and 

(2) 10 percent of the qualified child care re-
source and referral expenditures, 

of the taxpayer for such taxable year. 

(b) Dollar limitation 

The credit allowable under subsection (a) for 
any taxable year shall not exceed $150,000. 

(c) Definitions 

For purposes of this section— 

(1) Qualified child care expenditure 

(A) In general 

The term ‘‘qualified child care expendi-
ture’’ means any amount paid or incurred— 

(i) to acquire, construct, rehabilitate, or 
expand property— 

(I) which is to be used as part of a 
qualified child care facility of the tax-
payer, 

(II) with respect to which a deduction 
for depreciation (or amortization in lieu 
of depreciation) is allowable, and 

(III) which does not constitute part of 
the principal residence (within the 
meaning of section 121) of the taxpayer 
or any employee of the taxpayer, 

(ii) for the operating costs of a qualified 
child care facility of the taxpayer, includ-
ing costs related to the training of em-
ployees, to scholarship programs, and to 
the providing of increased compensation to 
employees with higher levels of child care 
training, or 

(iii) under a contract with a qualified 
child care facility to provide child care 
services to employees of the taxpayer. 

(B) Fair market value 

The term ‘‘qualified child care expendi-
tures’’ shall not include expenses in excess 
of the fair market value of such care. 

(2) Qualified child care facility 

(A) In general 

The term ‘‘qualified child care facility’’ 
means a facility— 

(i) the principal use of which is to pro-
vide child care assistance, and 

(ii) which meets the requirements of all 
applicable laws and regulations of the 
State or local government in which it is 
located, including the licensing of the fa-
cility as a child care facility. 

Clause (i) shall not apply to a facility which 
is the principal residence (within the mean-
ing of section 121) of the operator of the fa-
cility. 

(B) Special rules with respect to a taxpayer 

A facility shall not be treated as a quali-
fied child care facility with respect to a tax-
payer unless— 

(i) enrollment in the facility is open to 
employees of the taxpayer during the tax-
able year, 

(ii) if the facility is the principal trade 
or business of the taxpayer, at least 30 per-
cent of the enrollees of such facility are 
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dependents of employees of the taxpayer, 
and 

(iii) the use of such facility (or the eligi-
bility to use such facility) does not dis-
criminate in favor of employees of the tax-
payer who are highly compensated em-
ployees (within the meaning of section 
414(q)). 

(3) Qualified child care resource and referral 
expenditure 

(A) In general 

The term ‘‘qualified child care resource 
and referral expenditure’’ means any 
amount paid or incurred under a contract to 
provide child care resource and referral serv-
ices to an employee of the taxpayer. 

(B) Nondiscrimination 

The services shall not be treated as quali-
fied unless the provision of such services (or 
the eligibility to use such services) does not 
discriminate in favor of employees of the 
taxpayer who are highly compensated em-
ployees (within the meaning of section 
414(q)). 

(d) Recapture of acquisition and construction 
credit 

(1) In general 

If, as of the close of any taxable year, there 
is a recapture event with respect to any quali-
fied child care facility of the taxpayer, then 
the tax of the taxpayer under this chapter for 
such taxable year shall be increased by an 
amount equal to the product of— 

(A) the applicable recapture percentage, 
and 

(B) the aggregate decrease in the credits 
allowed under section 38 for all prior taxable 
years which would have resulted if the quali-
fied child care expenditures of the taxpayer 
described in subsection (c)(1)(A) with respect 
to such facility had been zero. 

(2) Applicable recapture percentage 

(A) In general 

For purposes of this subsection, the appli-
cable recapture percentage shall be deter-
mined from the following table: 

The applicable 
If the recapture event recapture 

occurs in: percentage is: 

Years 1–3 ................................................. 100

Year 4 ...................................................... 85

Year 5 ...................................................... 70

Year 6 ...................................................... 55

Year 7 ...................................................... 40

Year 8 ...................................................... 25

Years 9 and 10 ......................................... 10

Years 11 and thereafter ........................... 0. 

(B) Years 

For purposes of subparagraph (A), year 1 
shall begin on the first day of the taxable 
year in which the qualified child care facil-
ity is placed in service by the taxpayer. 

(3) Recapture event defined 

For purposes of this subsection, the term 
‘‘recapture event’’ means— 

(A) Cessation of operation 

The cessation of the operation of the facil-
ity as a qualified child care facility. 

(B) Change in ownership 

(i) In general 

Except as provided in clause (ii), the dis-
position of a taxpayer’s interest in a quali-
fied child care facility with respect to 
which the credit described in subsection 
(a) was allowable. 

(ii) Agreement to assume recapture liabil-
ity 

Clause (i) shall not apply if the person 
acquiring such interest in the facility 
agrees in writing to assume the recapture 
liability of the person disposing of such in-
terest in effect immediately before such 
disposition. In the event of such an as-
sumption, the person acquiring the inter-
est in the facility shall be treated as the 
taxpayer for purposes of assessing any re-
capture liability (computed as if there had 
been no change in ownership). 

(4) Special rules 

(A) Tax benefit rule 

The tax for the taxable year shall be in-
creased under paragraph (1) only with re-
spect to credits allowed by reason of this 
section which were used to reduce tax liabil-
ity. In the case of credits not so used to re-
duce tax liability, the carryforwards and 
carrybacks under section 39 shall be appro-
priately adjusted. 

(B) No credits against tax 

Any increase in tax under this subsection 
shall not be treated as a tax imposed by this 
chapter for purposes of determining the 
amount of any credit under this chapter or 
for purposes of section 55. 

(C) No recapture by reason of casualty loss 

The increase in tax under this subsection 
shall not apply to a cessation of operation of 
the facility as a qualified child care facility 
by reason of a casualty loss to the extent 
such loss is restored by reconstruction or re-
placement within a reasonable period estab-
lished by the Secretary. 

(e) Special rules 

For purposes of this section— 

(1) Aggregation rules 

All persons which are treated as a single em-
ployer under subsections (a) and (b) of section 
52 shall be treated as a single taxpayer. 

(2) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of subsection 
(d) of section 52 shall apply. 

(3) Allocation in the case of partnerships 

In the case of partnerships, the credit shall 
be allocated among partners under regulations 
prescribed by the Secretary. 

(f) No double benefit 

(1) Reduction in basis 

For purposes of this subtitle— 
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(A) In general 

If a credit is determined under this section 
with respect to any property by reason of ex-
penditures described in subsection (c)(1)(A), 
the basis of such property shall be reduced 
by the amount of the credit so determined. 

(B) Certain dispositions 

If, during any taxable year, there is a re-
capture amount determined with respect to 
any property the basis of which was reduced 
under subparagraph (A), the basis of such 
property (immediately before the event re-
sulting in such recapture) shall be increased 
by an amount equal to such recapture 
amount. For purposes of the preceding sen-
tence, the term ‘‘recapture amount’’ means 
any increase in tax (or adjustment in carry-
backs or carryovers) determined under sub-
section (d). 

(2) Other deductions and credits 

No deduction or credit shall be allowed 
under any other provision of this chapter with 
respect to the amount of the credit deter-
mined under this section. 

(Added Pub. L. 107–16, title II, § 205(a), June 7, 
2001, 115 Stat. 50; amended Pub. L. 107–147, title 
IV, § 411(d)(1), Mar. 9, 2002, 116 Stat. 46.) 

TERMINATION OF SECTION 

For termination of section by section 901 of 

Pub. L. 107–16, see Effective and Termination 

Dates note below. 

AMENDMENTS 

2002—Subsec. (d)(4)(B). Pub. L. 107–147 substituted 
‘‘this chapter or for purposes of section 55’’ for ‘‘subpart 
A, B, or D of this part’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–147 effective as if included 
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, to which 
such amendment relates, see section 411(x) of Pub. L. 
107–147, set out as a note under section 25B of this title. 

EFFECTIVE AND TERMINATION DATES 

Section applicable to taxable years beginning after 
Dec. 31, 2001, see section 205(c) of Pub. L. 107–16, set out 
as an Effective and Termination Dates of 2001 Amend-
ment note under section 38 of this title. 

Section inapplicable to taxable, plan, or limitation 
years beginning after Dec. 31, 2010, and the Internal 
Revenue Code of 1986 to be applied and administered to 
such years as if it had never been enacted, see section 
901 of Pub. L. 107–16, set out as an Effective and Termi-
nation Dates of 2001 Amendment note under section 1 of 
this title. 

§ 45G. Railroad track maintenance credit 

(a) General rule 

For purposes of section 38, the railroad track 
maintenance credit determined under this sec-
tion for the taxable year is an amount equal to 
50 percent of the qualified railroad track main-
tenance expenditures paid or incurred by an eli-
gible taxpayer during the taxable year. 

(b) Limitation 

(1) In general 

The credit allowed under subsection (a) for 
any taxable year shall not exceed the product 
of— 

(A) $3,500, multiplied by 
(B) the sum of— 

(i) the number of miles of railroad track 
owned or leased by the eligible taxpayer as 
of the close of the taxable year, and 

(ii) the number of miles of railroad track 
assigned for purposes of this subsection to 
the eligible taxpayer by a Class II or Class 
III railroad which owns or leases such rail-
road track as of the close of the taxable 
year. 

(2) Assignments 

With respect to any assignment of a mile of 
railroad track under paragraph (1)(B)(ii)— 

(A) such assignment may be made only 
once per taxable year of the Class II or Class 
III railroad and shall be treated as made as 
of the close of such taxable year, 

(B) such mile may not be taken into ac-
count under this section by such railroad for 
such taxable year, and 

(C) such assignment shall be taken into ac-
count for the taxable year of the assignee 
which includes the date that such assign-
ment is treated as effective. 

(c) Eligible taxpayer 

For purposes of this section, the term ‘‘eligi-
ble taxpayer’’ means— 

(1) any Class II or Class III railroad, and 
(2) any person who transports property using 

the rail facilities of a Class II or Class III rail-
road or who furnishes railroad-related prop-
erty or services to a Class II or Class III rail-
road, but only with respect to miles of rail-
road track assigned to such person by such 
Class II or Class III railroad for purposes of 
subsection (b). 

(d) Qualified railroad track maintenance expend-
itures 

For purposes of this section, the term ‘‘quali-
fied railroad track maintenance expenditures’’ 
means gross expenditures (whether or not other-
wise chargeable to capital account) for main-
taining railroad track (including roadbed, 
bridges, and related track structures) owned or 
leased as of January 1, 2005, by a Class II or 
Class III railroad (determined without regard to 
any consideration for such expenditures given 
by the Class II or Class III railroad which made 
the assignment of such track). 

(e) Other definitions and special rules 

(1) Class II or Class III railroad 

For purposes of this section, the terms 
‘‘Class II railroad’’ and ‘‘Class III railroad’’ 
have the respective meanings given such 
terms by the Surface Transportation Board. 

(2) Controlled groups 

Rules similar to the rules of paragraph (1) of 
section 41(f) shall apply for purposes of this 
section. 

(3) Basis adjustment 

For purposes of this subtitle, if a credit is al-
lowed under this section with respect to any 
railroad track, the basis of such track shall be 
reduced by the amount of the credit so al-
lowed. 

(f) Application of section 

This section shall apply to qualified railroad 
track maintenance expenditures paid or in-
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curred during taxable years beginning after De-
cember 31, 2004, and before January 1, 2010. 

(Added Pub. L. 108–357, title II, § 245(a), Oct. 22, 
2004, 118 Stat. 1447; amended Pub. L. 109–135, title 
IV, § 403(f), Dec. 21, 2005, 119 Stat. 2623; Pub. L. 
109–432, div. A, title IV, § 423(a), Dec. 20, 2006, 120 
Stat. 2973; Pub. L. 110–343, div. C, title III, 
§ 316(a), Oct. 3, 2008, 122 Stat. 3872.) 

AMENDMENTS 

2008—Subsec. (f). Pub. L. 110–343 substituted ‘‘January 
1, 2010’’ for ‘‘January 1, 2008’’. 

2006—Subsec. (d). Pub. L. 109–432 inserted ‘‘gross’’ 
after ‘‘means’’ and ‘‘(determined without regard to any 
consideration for such expenditures given by the Class 
II or Class III railroad which made the assignment of 
such track)’’ before period at end. 

2005—Subsec. (b). Pub. L. 109–135, § 403(f)(1), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The credit 
allowed under subsection (a) for any taxable year shall 
not exceed the product of— 

‘‘(1) $3,500, and 
‘‘(2) the number of miles of railroad track owned or 

leased by the eligible taxpayer as of the close of the 
taxable year. 

A mile of railroad track may be taken into account by 
a person other than the owner only if such mile is as-
signed to such person by the owner for purposes of this 
subsection. Any mile which is so assigned may not be 
taken into account by the owner for purposes of this 
subsection.’’ 

Subsec. (c)(2). Pub. L. 109–135, § 403(f)(2), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol-
lows: ‘‘any person who transports property using the 
rail facilities of a person described in paragraph (1) or 
who furnishes railroad-related property or services to 
such a person.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title III, § 316(c)(1), Oct. 3, 2008, 
122 Stat. 3872, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall apply to 
expenditures paid or incurred during taxable years be-
ginning after December 31, 2007.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title IV, § 423(b), Dec. 20, 2006, 
120 Stat. 2973, provided that: ‘‘The amendment made by 
this section [amending this section] shall take effect as 
if included in the amendment made by section 245(a) of 
the American Jobs Creation Act of 2004 [Pub. L. 
108–357].’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the American Jobs Creation Act of 
2004, Pub. L. 108–357, to which such amendment relates, 
see section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 2004, see section 245(e) of Pub. L. 108–357, set out 
as an Effective Date of 2004 Amendment note under sec-
tion 38 of this title. 

§ 45H. Credit for production of low sulfur diesel 
fuel 

(a) In general 

For purposes of section 38, the amount of the 
low sulfur diesel fuel production credit deter-
mined under this section with respect to any fa-
cility of a small business refiner is an amount 
equal to 5 cents for each gallon of low sulfur die-

sel fuel produced during the taxable year by 
such small business refiner at such facility. 

(b) Maximum credit 

(1) In general 

The aggregate credit determined under sub-
section (a) for any taxable year with respect 
to any facility shall not exceed— 

(A) 25 percent of the qualified costs in-
curred by the small business refiner with re-
spect to such facility, reduced by 

(B) the aggregate credits determined under 
this section for all prior taxable years with 
respect to such facility. 

(2) Reduced percentage 

In the case of a small business refiner with 
average daily domestic refinery runs for the 1- 
year period ending on December 31, 2002, in ex-
cess of 155,000 barrels, the number of percent-
age points described in paragraph (1) shall be 
reduced (not below zero) by the product of 
such number (before the application of this 
paragraph) and the ratio of such excess to 
50,000 barrels. 

(c) Definitions and special rule 

For purposes of this section— 

(1) Small business refiner 

The term ‘‘small business refiner’’ means, 
with respect to any taxable year, a refiner of 
crude oil— 

(A) with respect to which not more than 
1,500 individuals are engaged in the refinery 
operations of the business on any day during 
such taxable year, and 

(B) the average daily domestic refinery 
run or average retained production of which 
for all facilities of the taxpayer for the 1- 
year period ending on December 31, 2002, did 
not exceed 205,000 barrels. 

(2) Qualified costs 

The term ‘‘qualified costs’’ means, with re-
spect to any facility, those costs paid or in-
curred during the applicable period for compli-
ance with the applicable EPA regulations with 
respect to such facility, including expendi-
tures for the construction of new process oper-
ation units or the dismantling and reconstruc-
tion of existing process units to be used in the 
production of low sulfur diesel fuel, associated 
adjacent or offsite equipment (including tank-
age, catalyst, and power supply), engineering, 
construction period interest, and sitework. 

(3) Applicable EPA regulations 

The term ‘‘applicable EPA regulations’’ 
means the Highway Diesel Fuel Sulfur Control 
Requirements of the Environmental Protec-
tion Agency. 

(4) Applicable period 

The term ‘‘applicable period’’ means, with 
respect to any facility, the period beginning 
on January 1, 2003, and ending on the earlier of 
the date which is 1 year after the date on 
which the taxpayer must comply with the ap-
plicable EPA regulations with respect to such 
facility or December 31, 2009. 

(5) Low sulfur diesel fuel 

The term ‘‘low sulfur diesel fuel’’ means die-
sel fuel with a sulfur content of 15 parts per 
million or less. 
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1 So in original. Probably should be followed by ‘‘of’’. 

(d) Special rule for determination of refinery 
runs 

For purposes 1 this section and section 179B(b), 
in the calculation of average daily domestic re-
finery run or retained production, only refiner-
ies which on April 1, 2003, were refineries of the 
refiner or a related person (within the meaning 
of section 613A(d)(3)), shall be taken into ac-
count. 

(e) Certification 

(1) Required 

No credit shall be allowed unless, not later 
than the date which is 30 months after the 
first day of the first taxable year in which the 
low sulfur diesel fuel production credit is de-
termined with respect to a facility, the small 
business refiner obtains certification from the 
Secretary, after consultation with the Admin-
istrator of the Environmental Protection 
Agency, that the taxpayer’s qualified costs 
with respect to such facility will result in 
compliance with the applicable EPA regula-
tions. 

(2) Contents of application 

An application for certification shall include 
relevant information regarding unit capacities 
and operating characteristics sufficient for the 
Secretary, after consultation with the Admin-
istrator of the Environmental Protection 
Agency, to determine that such qualified costs 
are necessary for compliance with the applica-
ble EPA regulations. 

(3) Review period 

Any application shall be reviewed and notice 
of certification, if applicable, shall be made 
within 60 days of receipt of such application. 
In the event the Secretary does not notify the 
taxpayer of the results of such certification 
within such period, the taxpayer may presume 
the certification to be issued until so notified. 

(4) Statute of limitations 

With respect to the credit allowed under this 
section— 

(A) the statutory period for the assessment 
of any deficiency attributable to such credit 
shall not expire before the end of the 3-year 
period ending on the date that the review pe-
riod described in paragraph (3) ends with re-
spect to the taxpayer, and 

(B) such deficiency may be assessed before 
the expiration of such 3-year period notwith-
standing the provisions of any other law or 
rule of law which would otherwise prevent 
such assessment. 

(f) Cooperative organizations 

(1) Apportionment of credit 

(A) In general 

In the case of a cooperative organization 
described in section 1381(a), any portion of 
the credit determined under subsection (a) 
for the taxable year may, at the election of 
the organization, be apportioned among pa-
trons eligible to share in patronage divi-
dends on the basis of the quantity or value 

of business done with or for such patrons for 
the taxable year. 

(B) Form and effect of election 

An election under subparagraph (A) for 
any taxable year shall be made on a timely 
filed return for such year. Such election, 
once made, shall be irrevocable for such tax-
able year. 

(2) Treatment of organizations and patrons 

(A) Organizations 

The amount of the credit not apportioned 
to patrons pursuant to paragraph (1) shall be 
included in the amount determined under 
subsection (a) for the taxable year of the or-
ganization. 

(B) Patrons 

The amount of the credit apportioned to 
patrons pursuant to paragraph (1) shall be 
included in the amount determined under 
subsection (a) for the first taxable year of 
each patron ending on or after the last day 
of the payment period (as defined in section 
1382(d)) for the taxable year of the organiza-
tion or, if earlier, for the taxable year of 
each patron ending on or after the date on 
which the patron receives notice from the 
cooperative of the apportionment. 

(3) Special rule 

If the amount of a credit which has been ap-
portioned to any patron under this subsection 
is decreased for any reason— 

(A) such amount shall not increase the tax 
imposed on such patron, and 

(B) the tax imposed by this chapter on 
such organization shall be increased by such 
amount. 

The increase under subparagraph (B) shall not 
be treated as tax imposed by this chapter for 
purposes of determining the amount of any 
credit under this chapter or for purposes of 
section 55. 

(g) Election to not take credit 

No credit shall be determined under sub-
section (a) for the taxable year if the taxpayer 
elects not to have subsection (a) apply to such 
taxable year. 

(Added Pub. L. 108–357, title III, § 339(a), Oct. 22, 
2004, 118 Stat. 1481; amended Pub. L. 110–172, 
§ 7(a)(1)(A), (2)(A), (3)(A), (B), Dec. 29, 2007, 121 
Stat. 2481, 2482.) 

AMENDMENTS 

2007—Subsec. (b)(1)(A). Pub. L. 110–172, § 7(a)(3)(A), 
substituted ‘‘qualified costs’’ for ‘‘qualified capital 
costs’’. 

Subsec. (c)(2). Pub. L. 110–172, § 7(a)(3)(B), struck out 
‘‘capital’’ before ‘‘costs’’ in heading. 

Pub. L. 110–172, § 7(a)(3)(A), substituted ‘‘qualified 
costs’’ for ‘‘qualified capital costs’’. 

Subsec. (d). Pub. L. 110–172, § 7(a)(1)(A), redesignated 
subsec. (e) as (d) and struck out heading and text of 
former subsec. (d). Text read as follows: ‘‘For purposes 
of this subtitle, if a credit is determined under this sec-
tion for any expenditure with respect to any property, 
the increase in basis of such property which would (but 
for this subsection) result from such expenditure shall 
be reduced by the amount of the credit so determined.’’ 

Subsec. (e). Pub. L. 110–172, § 7(a)(1)(A), redesignated 
subsec. (f) as (e). Former subsec. (e) redesignated (d). 
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Subsec. (e)(1), (2). Pub. L. 110–172, § 7(a)(3)(A), sub-
stituted ‘‘qualified costs’’ for ‘‘qualified capital costs’’. 

Subsec. (f). Pub. L. 110–172, § 7(a)(1)(A), redesignated 
subsec. (g) as (f). Former subsec. (f) redesignated (e). 

Subsec. (g). Pub. L. 110–172, § 7(a)(2)(A), added subsec. 
(g). Former subsec. (g) redesignated (f). 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by Pub. L. 110–172 effective as if included 
in the provision of the American Jobs Creation Act of 
2004, Pub. L. 108–357, to which such amendment relates, 
see section 7(e) of Pub. L. 110–172, set out as a note 
under section 1092 of this title. 

EFFECTIVE DATE 

Section applicable to expenses paid or incurred after 
Dec. 31, 2002, in taxable years ending after such date, 
see section 339(f) of Pub. L. 108–357, set out as an Effec-
tive Date of 2004 Amendment note under section 38 of 
this title. 

§ 45I. Credit for producing oil and gas from mar-
ginal wells 

(a) General rule 

For purposes of section 38, the marginal well 
production credit for any taxable year is an 
amount equal to the product of— 

(1) the credit amount, and 
(2) the qualified crude oil production and the 

qualified natural gas production which is at-
tributable to the taxpayer. 

(b) Credit amount 

For purposes of this section— 

(1) In general 

The credit amount is— 
(A) $3 per barrel of qualified crude oil pro-

duction, and 
(B) 50 cents per 1,000 cubic feet of qualified 

natural gas production. 

(2) Reduction as oil and gas prices increase 

(A) In general 

The $3 and 50 cents amounts under para-
graph (1) shall each be reduced (but not 
below zero) by an amount which bears the 
same ratio to such amount (determined 
without regard to this paragraph) as— 

(i) the excess (if any) of the applicable 
reference price over $15 ($1.67 for qualified 
natural gas production), bears to 

(ii) $3 ($0.33 for qualified natural gas pro-
duction). 

The applicable reference price for a taxable 
year is the reference price of the calendar 
year preceding the calendar year in which 
the taxable year begins. 

(B) Inflation adjustment 

In the case of any taxable year beginning 
in a calendar year after 2005, each of the dol-
lar amounts contained in subparagraph (A) 
shall be increased to an amount equal to 
such dollar amount multiplied by the infla-
tion adjustment factor for such calendar 
year (determined under section 43(b)(3)(B) by 
substituting ‘‘2004’’ for ‘‘1990’’). 

(C) Reference price 

For purposes of this paragraph, the term 
‘‘reference price’’ means, with respect to any 
calendar year— 

(i) in the case of qualified crude oil pro-
duction, the reference price determined 
under section 45K(d)(2)(C), and 

(ii) in the case of qualified natural gas 
production, the Secretary’s estimate of 
the annual average wellhead price per 1,000 
cubic feet for all domestic natural gas. 

(c) Qualified crude oil and natural gas produc-
tion 

For purposes of this section— 

(1) In general 

The terms ‘‘qualified crude oil production’’ 
and ‘‘qualified natural gas production’’ mean 
domestic crude oil or natural gas which is pro-
duced from a qualified marginal well. 

(2) Limitation on amount of production which 
may qualify 

(A) In general 

Crude oil or natural gas produced during 
any taxable year from any well shall not be 
treated as qualified crude oil production or 
qualified natural gas production to the ex-
tent production from the well during the 
taxable year exceeds 1,095 barrels or barrel- 
of-oil equivalents (as defined in section 
45K(d)(5)). 

(B) Proportionate reductions 

(i) Short taxable years 

In the case of a short taxable year, the 
limitations under this paragraph shall be 
proportionately reduced to reflect the 
ratio which the number of days in such 
taxable year bears to 365. 

(ii) Wells not in production entire year 

In the case of a well which is not capable 
of production during each day of a taxable 
year, the limitations under this paragraph 
applicable to the well shall be proportion-
ately reduced to reflect the ratio which 
the number of days of production bears to 
the total number of days in the taxable 
year. 

(3) Definitions 

(A) Qualified marginal well 

The term ‘‘qualified marginal well’’ means 
a domestic well— 

(i) the production from which during the 
taxable year is treated as marginal pro-
duction under section 613A(c)(6), or 

(ii) which, during the taxable year— 
(I) has average daily production of not 

more than 25 barrel-of-oil equivalents (as 
so defined), and 

(II) produces water at a rate not less 
than 95 percent of total well effluent. 

(B) Crude oil, etc. 

The terms ‘‘crude oil’’, ‘‘natural gas’’, ‘‘do-
mestic’’, and ‘‘barrel’’ have the meanings 
given such terms by section 613A(e). 

(d) Other rules 

(1) Production attributable to the taxpayer 

In the case of a qualified marginal well in 
which there is more than one owner of operat-
ing interests in the well and the crude oil or 
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natural gas production exceeds the limitation 
under subsection (c)(2), qualifying crude oil 
production or qualifying natural gas produc-
tion attributable to the taxpayer shall be de-
termined on the basis of the ratio which tax-
payer’s revenue interest in the production 
bears to the aggregate of the revenue interests 
of all operating interest owners in the produc-
tion. 

(2) Operating interest required 

Any credit under this section may be 
claimed only on production which is attrib-
utable to the holder of an operating interest. 

(3) Production from nonconventional sources 
excluded 

In the case of production from a qualified 
marginal well which is eligible for the credit 
allowed under section 45K for the taxable year, 
no credit shall be allowable under this section 
unless the taxpayer elects not to claim the 
credit under section 45K with respect to the 
well. 

(Added Pub. L. 108–357, title III, § 341(a), Oct. 22, 
2004, 118 Stat. 1485; amended Pub. L. 109–58, title 
XIII, § 1322(a)(3)(B), (D), Aug. 8, 2005, 119 Stat. 
1011; Pub. L. 109–135, title IV, § 412(k), Dec. 21, 
2005, 119 Stat. 2637.) 

AMENDMENTS 

2005—Subsec. (a)(2). Pub. L. 109–135 substituted 
‘‘qualified crude oil production’’ for ‘‘qualified credit 
oil production’’. 

Subsec. (b)(2)(C)(i). Pub. L. 109–58, § 1322(a)(3)(B), sub-
stituted ‘‘section 45K(d)(2)(C)’’ for ‘‘section 29(d)(2)(C)’’. 

Subsec. (c)(2)(A). Pub. L. 109–58, § 1322(a)(3)(D)(i), sub-
stituted ‘‘section 45K(d)(5))’’ for ‘‘section 29(d)(5))’’. 

Subsec. (d)(3). Pub. L. 109–58, § 1322(a)(3)(D)(ii), sub-
stituted ‘‘section 45K’’ for ‘‘section 29’’ in two places. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–58 applicable to credits de-
termined under the Internal Revenue Code of 1986 for 
taxable years ending after Dec. 31, 2005, see section 
1322(c)(1) of Pub. L. 109–58, set out as a note under sec-
tion 45K of this title. 

EFFECTIVE DATE 

Section applicable to production in taxable years be-
ginning after Dec. 31, 2004, see section 341(e) of Pub. L. 
108–357, set out as an Effective Date of 2004 Amendment 
note under section 38 of this title. 

§ 45J. Credit for production from advanced nu-
clear power facilities 

(a) General rule 

For purposes of section 38, the advanced nu-
clear power facility production credit of any 
taxpayer for any taxable year is equal to the 
product of— 

(1) 1.8 cents, multiplied by 
(2) the kilowatt hours of electricity— 

(A) produced by the taxpayer at an ad-
vanced nuclear power facility during the 8- 
year period beginning on the date the facil-
ity was originally placed in service, and 

(B) sold by the taxpayer to an unrelated 
person during the taxable year. 

(b) National limitation 

(1) In general 

The amount of credit which would (but for 
this subsection and subsection (c)) be allowed 

with respect to any facility for any taxable 
year shall not exceed the amount which bears 
the same ratio to such amount of credit as— 

(A) the national megawatt capacity limi-
tation allocated to the facility, bears to 

(B) the total megawatt nameplate capac-
ity of such facility. 

(2) Amount of national limitation 

The aggregate amount of national megawatt 
capacity limitation allocated by the Secretary 
under paragraph (3) shall not exceed 6,000 
megawatts. 

(3) Allocation of limitation 

The Secretary shall allocate the national 
megawatt capacity limitation in such manner 
as the Secretary may prescribe. 

(4) Regulations 

Not later than 6 months after the date of the 
enactment of this section, the Secretary shall 
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this subsection. Such regulations 
shall provide a certification process under 
which the Secretary, after consultation with 
the Secretary of Energy, shall approve and al-
locate the national megawatt capacity limita-
tion. 

(c) Other limitations 

(1) Annual limitation 

The amount of the credit allowable under 
subsection (a) (after the application of sub-
section (b)) for any taxable year with respect 
to any facility shall not exceed an amount 
which bears the same ratio to $125,000,000 as— 

(A) the national megawatt capacity limi-
tation allocated under subsection (b) to the 
facility, bears to 

(B) 1,000. 

(2) Phaseout of credit 

(A) In general 

The amount of the credit determined 
under subsection (a) shall be reduced by an 
amount which bears the same ratio to the 
amount of the credit (determined without 
regard to this paragraph) as— 

(i) the amount by which the reference 
price (as defined in section 45(e)(2)(C)) for 
the calendar year in which the sale occurs 
exceeds 8 cents, bears to 

(ii) 3 cents. 

(B) Phaseout adjustment based on inflation 

The 8 cent amount in subparagraph (A) 
shall be adjusted by multiplying such 
amount by the inflation adjustment factor 
(as defined in section 45(e)(2)(B)) for the cal-
endar year in which the sale occurs. If any 
amount as increased under the preceding 
sentence is not a multiple of 0.1 cent, such 
amount shall be rounded to the nearest mul-
tiple of 0.1 cent. 

(d) Advanced nuclear power facility 

For purposes of this section— 

(1) In general 

The term ‘‘advanced nuclear power facility’’ 
means any advanced nuclear facility— 
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(A) which is owned by the taxpayer and 
which uses nuclear energy to produce elec-
tricity, and 

(B) which is placed in service after the 
date of the enactment of this paragraph and 
before January 1, 2021. 

(2) Advanced nuclear facility 

For purposes of paragraph (1), the term ‘‘ad-
vanced nuclear facility’’ means any nuclear fa-
cility the reactor design for which is approved 
after December 31, 1993, by the Nuclear Regu-
latory Commission (and such design or a sub-
stantially similar design of comparable capac-
ity was not approved on or before such date). 

(e) Other rules to apply 

Rules similar to the rules of paragraphs (1), 
(3), (4), and (5) of section 45(e) shall apply for 
purposes of this section. 

(Added Pub. L. 109–58, title XIII, § 1306(a), Aug. 8, 
2005, 119 Stat. 997; amended Pub. L. 109–135, title 
IV, § 402(d), Dec. 21, 2005, 119 Stat. 2610; Pub. L. 
110–172, § 6(a), Dec. 29, 2007, 121 Stat. 2479.) 

REFERENCES IN TEXT 

The date of the enactment of this section and the 
date of the enactment of this paragraph, referred to in 
subsecs. (b)(4) and (d)(1)(B), are the date of enactment 
of Pub. L. 109–58, which was approved Aug. 8, 2005. 

AMENDMENTS 

2007—Subsec. (b)(2). Pub. L. 110–172 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: ‘‘The national mega-
watt capacity limitation shall be 6,000 megawatts.’’ 

2005—Subsec. (c)(2). Pub. L. 109–135, § 402(d)(1), amend-
ed heading and text of par. (2) generally. Prior to 
amendment, text read as follows: ‘‘Rules similar to the 
rules of section 45(b)(1) shall apply for purposes of this 
section.’’ 

Subsec. (e). Pub. L. 109–135, § 402(d)(2), struck out 
‘‘(2),’’ after ‘‘(1),’’. 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by Pub. L. 110–172 effective as if included 
in the provisions of the Energy Policy Act of 2005, Pub. 
L. 109–58, to which such amendment relates, see section 
6(e) of Pub. L. 110–172, set out as a note under section 
30C of this title. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the Energy Policy Act of 2005, Pub. 
L. 109–58, to which such amendment relates, see section 
402(m)(1) of Pub. L. 109–135, set out as a note under sec-
tion 23 of this title. 

EFFECTIVE DATE 

Section applicable to production in taxable years be-
ginning after Aug. 8, 2005, see section 1306(d) of Pub. L. 
109–58, set out as an Effective Date of 2005 Amendment 
note under section 38 of this title. 

§ 45K. Credit for producing fuel from a non-
conventional source 

(a) Allowance of credit 

For purposes of section 38, the nonconven-
tional source production credit determined 
under this section for the taxable year is an 
amount equal to— 

(1) $3, multiplied by 
(2) the barrel-of-oil equivalent of qualified 

fuels— 

(A) sold by the taxpayer to an unrelated 
person during the taxable year, and 

(B) the production of which is attributable 
to the taxpayer. 

(b) Limitations and adjustments 

(1) Phaseout of credit 

The amount of the credit allowable under 
subsection (a) shall be reduced by an amount 
which bears the same ratio to the amount of 
the credit (determined without regard to this 
paragraph) as— 

(A) the amount by which the reference 
price for the calendar year in which the sale 
occurs exceeds $23.50, bears to 

(B) $6. 

(2) Credit and phaseout adjustment based on 
inflation 

The $3 amount in subsection (a) and the 
$23.50 and $6 amounts in paragraph (1) shall 
each be adjusted by multiplying such amount 
by the inflation adjustment factor for the cal-
endar year in which the sale occurs. In the 
case of gas from a tight formation, the $3 
amount in subsection (a) shall not be adjusted. 

(3) Credit reduced for grants, tax-exempt 
bonds, and subsidized energy financing 

(A) In general 

The amount of the credit allowable under 
subsection (a) with respect to any project for 
any taxable year (determined after the ap-
plication of paragraphs (1) and (2)) shall be 
reduced by the amount which is the product 
of the amount so determined for such year 
and a fraction— 

(i) the numerator of which is the sum, 
for the taxable year and all prior taxable 
years, of— 

(I) grants provided by the United 
States, a State, or a political subdivision 
of a State for use in connection with the 
project, 

(II) proceeds of any issue of State or 
local government obligations used to 
provide financing for the project the in-
terest on which is exempt from tax under 
section 103, and 

(III) the aggregate amount of sub-
sidized energy financing (within the 
meaning of section 48(a)(4)(C)) provided 
in connection with the project, and 

(ii) the denominator of which is the ag-
gregate amount of additions to the capital 
account for the project for the taxable 
year and all prior taxable years. 

(B) Amounts determined at close of year 

The amounts under subparagraph (A) for 
any taxable year shall be determined as of 
the close of the taxable year. 

(4) Credit reduced for energy credit 

The amount allowable as a credit under sub-
section (a) with respect to any project for any 
taxable year (determined after the application 
of paragraphs (1), (2), and (3)) shall be reduced 
by the excess of— 

(A) the aggregate amount allowed under 
section 38 for the taxable year or any prior 
taxable year by reason of the energy per-
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centage with respect to property used in the 
project, over 

(B) the aggregate amount recaptured with 
respect to the amount described in subpara-
graph (A)— 

(i) under section 49(b) or 50(a) for the 
taxable year or any prior taxable year, or 

(ii) under this paragraph for any prior 
taxable year. 

The amount recaptured under section 49(b) or 
50(a) with respect to any property shall be ap-
propriately reduced to take into account any 
reduction in the credit allowed by this section 
by reason of the preceding sentence. 

(5) Credit reduced for enhanced oil recovery 
credit 

The amount allowable as a credit under sub-
section (a) with respect to any project for any 
taxable year (determined after application of 
paragraphs (1), (2), (3), and (4)) shall be reduced 
by the excess (if any) of— 

(A) the aggregate amount allowed under 
section 38 for the taxable year and any prior 
taxable year by reason of any enhanced oil 
recovery credit determined under section 43 
with respect to such project, over 

(B) the aggregate amount recaptured with 
respect to the amount described in subpara-
graph (A) under this paragraph for any prior 
taxable year. 

(c) Definition of qualified fuels 

For purposes of this section— 

(1) In general 

The term ‘‘qualified fuels’’ means— 
(A) oil produced from shale and tar sands, 
(B) gas produced from— 

(i) geopressured brine, Devonian shale, 
coal seams, or a tight formation, or 

(ii) biomass, and 

(C) liquid, gaseous, or solid synthetic fuels 
produced from coal (including lignite), in-
cluding such fuels when used as feedstocks. 

(2) Gas from geopressured brine, etc. 

(A) In general 

Except as provided in subparagraph (B), 
the determination of whether any gas is pro-
duced from geopressured brine, Devonian 
shale, coal seams, or a tight formation shall 
be made in accordance with section 503 of 
the Natural Gas Policy Act of 1978 (as in ef-
fect before the repeal of such section). 

(B) Special rules for gas from tight forma-
tions 

The term ‘‘gas produced from a tight for-
mation’’ shall only include gas from a tight 
formation— 

(i) which, as of April 20, 1977, was com-
mitted or dedicated to interstate com-
merce (as defined in section 2(18) of the 
Natural Gas Policy Act of 1978, as in effect 
on the date of the enactment of this 
clause), or 

(ii) which is produced from a well drilled 
after such date of enactment. 

(3) Biomass 

The term ‘‘biomass’’ means any organic ma-
terial other than— 

(A) oil and natural gas (or any product 
thereof), and 

(B) coal (including lignite) or any product 
thereof. 

(d) Other definitions and special rules 

For purposes of this section— 

(1) Only production within the United States 
taken into account 

Sales shall be taken into account under this 
section only with respect to qualified fuels the 
production of which is within— 

(A) the United States (within the meaning 
of section 638(1)), or 

(B) a possession of the United States (with-
in the meaning of section 638(2)). 

(2) Computation of inflation adjustment factor 
and reference price 

(A) In general 

The Secretary shall, not later than April 1 
of each calendar year, determine and publish 
in the Federal Register the inflation adjust-
ment factor and the reference price for the 
preceding calendar year in accordance with 
this paragraph. 

(B) Inflation adjustment factor 

The term ‘‘inflation adjustment factor’’ 
means, with respect to a calendar year, a 
fraction the numerator of which is the GNP 
implicit price deflator for the calendar year 
and the denominator of which is the GNP 
implicit price deflator for calendar year 1979. 
The term ‘‘GNP implicit price deflator’’ 
means the first revision of the implicit price 
deflator for the gross national product as 
computed and published by the Department 
of Commerce. 

(C) Reference price 

The term ‘‘reference price’’ means with re-
spect to a calendar year the Secretary’s esti-
mate of the annual average wellhead price 
per barrel for all domestic crude oil the price 
of which is not subject to regulation by the 
United States. 

(3) Production attributable to the taxpayer 

In the case of a property or facility in which 
more than 1 person has an interest, except to 
the extent provided in regulations prescribed 
by the Secretary, production from the prop-
erty or facility (as the case may be) shall be 
allocated among such persons in proportion to 
their respective interests in the gross sales 
from such property or facility. 

(4) Gas from geopressured brine, Devonian 
shale, coal seams, or a tight formation 

The amount of the credit allowable under 
subsection (a) shall be determined without re-
gard to any production attributable to a prop-
erty from which gas from Devonian shale, coal 
seams, geopressured brine, or a tight forma-
tion was produced in marketable quantities 
before January 1, 1980. 

(5) Barrel-of-oil equivalent 

The term ‘‘barrel-of-oil equivalent’’ with re-
spect to any fuel means that amount of such 
fuel which has a Btu content of 5.8 million; ex-
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cept that in the case of qualified fuels de-
scribed in subparagraph (C) of subsection 
(c)(1), the Btu content shall be determined 
without regard to any material from a source 
not described in such subparagraph. 

(6) Barrel defined 

The term ‘‘barrel’’ means 42 United States 
gallons. 

(7) Related persons 

Persons shall be treated as related to each 
other if such persons would be treated as a sin-
gle employer under the regulations prescribed 
under section 52(b). In the case of a corpora-
tion which is a member of an affiliated group 
of corporations filing a consolidated return, 
such corporation shall be treated as selling 
qualified fuels to an unrelated person if such 
fuels are sold to such a person by another 
member of such group. 

(8) Pass-thru in the case of estates and trusts 

Under regulations prescribed by the Sec-
retary, rules similar to the rules of subsection 
(d) of section 52 shall apply. 

(e) Application of section 

This section shall apply with respect to quali-
fied fuels— 

(1) which are— 
(A) produced from a well drilled after De-

cember 31, 1979, and before January 1, 1993, 
or 

(B) produced in a facility placed in service 
after December 31, 1979, and before January 
1, 1993, and 

(2) which are sold before January 1, 2003. 

(f) Extension for certain facilities 

(1) In general 

In the case of a facility for producing quali-
fied fuels described in subparagraph (B)(ii) or 
(C) of subsection (c)(1)— 

(A) for purposes of subsection (e)(1)(B), 
such facility shall be treated as being placed 
in service before January 1, 1993, if such fa-
cility is placed in service before July 1, 1998, 
pursuant to a binding written contract in ef-
fect before January 1, 1997, and 

(B) if such facility is originally placed in 
service after December 31, 1992, paragraph (2) 
of subsection (e) shall be applied with re-
spect to such facility by substituting ‘‘Janu-
ary 1, 2008’’ for ‘‘January 1, 2003’’. 

(2) Special rule 

Paragraph (1) shall not apply to any facility 
which produces coke or coke gas unless the 
original use of the facility commences with 
the taxpayer. 

(g) Extension for facilities producing coke or 
coke gas 

Notwithstanding subsection (e)— 

(1) In general 

In the case of a facility for producing coke 
or coke gas (other than from petroleum based 
products) which was placed in service before 
January 1, 1993, or after June 30, 1998, and be-
fore January 1, 2010, this section shall apply 
with respect to coke and coke gas produced in 
such facility and sold during the period— 

(A) beginning on the later of January 1, 
2006, or the date that such facility is placed 
in service, and 

(B) ending on the date which is 4 years 
after the date such period began. 

(2) Special rules 

In determining the amount of credit allow-
able under this section solely by reason of this 
subsection— 

(A) Daily limit 

The amount of qualified fuels sold during 
any taxable year which may be taken into 
account by reason of this subsection with re-
spect to any facility shall not exceed an av-
erage barrel-of-oil equivalent of 4,000 barrels 
per day. Days before the date the facility is 
placed in service shall not be taken into ac-
count in determining such average. 

(B) Extension period to commence with un-
adjusted credit amount 

For purposes of applying subsection (b)(2) 
to the $3 amount in subsection (a), in the 
case of fuels sold after 2005, subsection 
(d)(2)(B) shall be applied by substituting 
‘‘2004’’ for ‘‘1979’’. 

(C) Denial of double benefit 

This subsection shall not apply to any fa-
cility producing qualified fuels for which a 
credit was allowed under this section for the 
taxable year or any preceding taxable year 
by reason of subsection (f). 

(D) Nonapplication of phaseout 

Subsection (b)(1) shall not apply. 

(E) Coordination with section 45 

No credit shall be allowed with respect to 
any qualified fuel which is steel industry 
fuel (as defined in section 45(c)(7)) if a credit 
is allowed to the taxpayer for such fuel 
under section 45. 

(Added Pub. L. 96–223, title II, § 231(a), Apr. 2, 
1980, 94 Stat. 268, § 44D; amended Pub. L. 97–34, 
title VI § 611(a), Aug. 13, 1981, 95 Stat. 339; Pub. 
L. 97–354, § 5(a)(1), Oct. 19, 1982, 96 Stat. 1692; Pub. 
L. 97–448, title II, § 202(a), Jan. 12, 1983, 96 Stat. 
2396; renumbered § 29 and amended Pub. L. 
98–369, div. A, title IV, §§ 471(c), 474(h), title VI, 
§ 612(e)(1), title VII, § 722(d)(1), (2), July 18, 1984, 
98 Stat. 826, 831, 912, 973; Pub. L. 99–514, title VII, 
§ 701(c)(3), title XVIII, § 1879(c)(1), Oct. 22, 1986, 
100 Stat. 2340, 2906; Pub. L. 100–647, title VI, 
§ 6302, Nov. 10, 1988, 102 Stat. 3755; Pub. L. 101–508, 
title XI, §§ 11501(a), (b)(1), (c)(1), 11813(b)(1), 11816, 
Nov. 5, 1990, 104 Stat. 1388–479, 1388–550, 1388–558; 
Pub. L. 102–486, title XIX, § 1918, Oct. 24, 1992, 106 
Stat. 3025; Pub. L. 104–188, title I, §§ 1205(d)(3), 
1207(a), Aug. 20, 1996, 110 Stat. 1776; renumbered 
§ 45K and amended Pub. L. 109–58, title XIII, 
§§ 1321(a), 1322(a)(1), (3)(E), (F), (b), Aug. 8, 2005, 
119 Stat. 1010–1012; Pub. L. 109–135, title IV, 
§§ 402(g), 412(l), Dec. 21, 2005, 119 Stat. 2611, 2637; 
Pub. L. 109–432, div. A, title II, § 211(a), (b), Dec. 
20, 2006, 120 Stat. 2947, 2948; Pub. L. 110–343, div. 
B, title I, § 108(d)(2), Oct. 3, 2008, 122 Stat. 3821.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX 
YEARS 

For inflation adjustment of certain items in 

this section, see Internal Revenue Notices listed 

in a table below. 
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REFERENCES IN TEXT 

Section 503 of the Natural Gas Policy Act of 1978 (as 
in effect before the repeal of such section), referred to 
in subsec. (c)(2)(A), was classified to section 3413 of 
Title 15, Commerce and Trade, prior to repeal by Pub. 
L. 101–60, § 3(b)(5), July 26, 1989, 103 Stat. 159, effective 
Jan. 1, 1993. 

Section 2(18) of the Natural Gas Policy Act of 1978, re-
ferred to in subsec. (c)(2)(B)(i), is classified to section 
3301(18) of Title 15, Commerce and Trade. 

The date of the enactment of this clause, and such 
date of enactment, referred to in subsec. (c)(2)(B), prob-
ably mean the date of enactment of Pub. L. 101–508, 
which amended subsec. (c)(2)(B) of this section gener-
ally, and which was approved Nov. 5, 1990. 

AMENDMENTS 

2008—Subsec. (g)(2)(E). Pub. L. 110–343 added subpar. 
(E). 

2006—Subsec. (g)(1). Pub. L. 109–432, § 211(b), inserted 
‘‘(other than from petroleum based products)’’ after 
‘‘producing coke or coke gas’’ in introductory provi-
sions. 

Subsec. (g)(2)(D). Pub. L. 109–432, § 211(a), added sub-
par. (D). 

2005—Pub. L. 109–58, § 1322(a)(1), renumbered section 29 
of this title as this section. 

Subsec. (a). Pub. L. 109–135, § 402(g), struck out ‘‘if the 
taxpayer elects to have this section apply,’’ after ‘‘For 
purposes of section 38,’’ in introductory provisions. 

Pub. L. 109–58, § 1322(a)(3)(E), substituted ‘‘For pur-
poses of section 38, if the taxpayer elects to have this 
section apply, the nonconventional source production 
credit determined under this section for the taxable 
year is’’ for ‘‘There shall be allowed as a credit against 
the tax imposed by this chapter for the taxable year’’ 
in introductory provisions. 

Subsec. (b)(6). Pub. L. 109–58, § 1322(a)(3)(F), struck 
out heading and text of par. (6). Text read as follows: 
‘‘The credit allowed by subsection (a) for any taxable 
year shall not exceed the excess (if any) of— 

‘‘(A) the regular tax for the taxable year reduced by 
the sum of the credits allowable under subpart A and 
section 27, over 

‘‘(B) the tentative minimum tax for the taxable 
year.’’ 
Subsec. (c)(2)(A). Pub. L. 109–58, § 1322(b)(1)(A), in-

serted ‘‘(as in effect before the repeal of such section)’’ 
after ‘‘1978’’. 

Subsecs. (e), (f). Pub. L. 109–58, § 1322(b)(1)(B), redesig-
nated subsecs. (f) and (g) as (e) and (f), respectively, and 
struck out former subsec. (e), which related to applica-
tion of section with the Natural Gas Policy Act of 1978. 

Subsec. (g). Pub. L. 109–135, § 412(l)(1), substituted 
‘‘subsection (e)’’ for ‘‘subsection (f)’’ in introductory 
provisions. 

Pub. L. 109–58, § 1322(b)(1)(B), redesignated subsec. (h) 
as (g). 

Subsec. (g)(1)(A). Pub. L. 109–58, § 1322(b)(2)(A), sub-
stituted ‘‘subsection (e)(1)(B)’’ for ‘‘subsection 
(f)(1)(B)’’. 

Subsec. (g)(1)(B). Pub. L. 109–58, § 1322(b)(2)(B), sub-
stituted ‘‘subsection (e)’’ for ‘‘subsection (f)’’. 

Subsec. (g)(2)(C). Pub. L. 109–135, § 412(l)(2), sub-
stituted ‘‘subsection (f)’’ for ‘‘subsection (g)’’. 

Subsec. (h). Pub. L. 109–58, § 1322(b)(1)(B), redesignated 
subsec. (h) as (g). 

Pub. L. 109–58, § 1321(a), added subsec. (h). 
1996—Subsec. (b)(6)(A). Pub. L. 104–188, § 1205(d)(3), 

substituted ‘‘section 27’’ for ‘‘sections 27 and 28’’. 
Subsec. (g)(1)(A). Pub. L. 104–188, § 1207(a), substituted 

‘‘July 1, 1998’’ for ‘‘January 1, 1997’’ and ‘‘January 1, 
1997’’ for ‘‘January 1, 1996’’. 

1992—Subsec. (g). Pub. L. 102–486 added subsec. (g). 
1990—Subsec. (b)(3)(A)(i)(III). Pub. L. 101–508, 

§ 11813(b)(1)(A), substituted ‘‘section 48(a)(4)(C)’’ for 
‘‘section 48(l)(11)(C)’’. 

Subsec. (b)(4). Pub. L. 101–508, § 11813(b)(1)(B), sub-
stituted ‘‘section 49(b) or 50(a)’’ for ‘‘section 47’’ in two 
places. 

Subsec. (b)(5), (6). Pub. L. 101–508, § 11501(c)(1), added 
par. (5) and redesignated former par. (5) as (6). 

Subsec. (c)(1)(B) to (E). Pub. L. 101–508, § 11816(a), in-
serted ‘‘and’’ at end of subpar. (B), substituted a period 
for a comma at end of subpar. (C), and struck out sub-
par. (D) which related to qualifying processed wood 
fuels, and subpar. (E) which related to steam produced 
from solid agricultural byproducts (not including tim-
ber byproducts). 

Subsec. (c)(2)(B). Pub. L. 101–508, § 11501(b)(1), amend-
ed subpar. (B) generally. Prior to amendment, subpar. 
(B) read as follows: ‘‘The term ‘gas produced from a 
tight formation’ shall only include— 

‘‘(i) gas the price of which is regulated by the 
United States, and 

‘‘(ii) gas for which the maximum lawful price appli-
cable under the Natural Gas Policy Act of 1978 is at 
least 150 percent of the then applicable price under 
section 103 of such Act.’’ 
Subsec. (c)(3). Pub. L. 101–508, § 11813(b)(1)(C), amended 

par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘The term ‘biomass’ means any organic mate-
rial which is an alternate substance (as defined in sec-
tion 48(l)(3)(B)) other than coal (including lignite) or 
any product of such coal.’’ 

Subsec. (c)(4). Pub. L. 101–508, § 11816(b)(1), struck out 
par. (4) ‘‘Qualifying processed wood fuel’’ which read as 
follows: 

‘‘(A) IN GENERAL.—The term ‘qualifying processed 
wood fuel’ means any processed solid wood fuel (other 
than charcoal, fireplace products, or a product used for 
ornamental or recreational purposes) which has a Btu 
content per unit of volume or weight, determined with-
out regard to any nonwood elements, which is at least 
40 percent greater per unit of volume or weight than 
the Btu content of the wood from which it is produced 
(determined immediately before the processing). 

‘‘(B) ELECTION.—A taxpayer shall elect, at such time 
and in such manner as the Secretary by regulations 
may prescribe, as to whether Btu content per unit shall 
be determined for purposes of this paragraph on a vol-
ume or weight basis. Any such election— 

‘‘(i) shall apply to all production from a facility; 
and 

‘‘(ii) shall be effective for the taxable year with re-
spect to which it is made and for all subsequent tax-
able years and, once made, may be revoked only with 
the consent of the Secretary.’’ 
Subsec. (c)(5). Pub. L. 101–508, § 11816(b)(1), struck out 

par. (5) ‘‘Agricultural byproduct steam’’ which read as 
follows: ‘‘Steam produced from solid agricultural by-
products which is used by the taxpayer in his trade or 
business shall be treated as having been sold by the 
taxpayer to an unrelated person on the date on which 
it is used.’’ 

Subsec. (d)(4). Pub. L. 101–508, § 11816(b)(2), amended 
par. (4) generally, striking out ‘‘Special rules applica-
ble to’’ before ‘‘Gas’’ in heading, redesignating former 
subpar. (A) as par. (4), striking out subpar. (B) which 
related to the reference price and application of phase-
out for Devonian shale, and making minor changes in 
phraseology. 

Subsec. (d)(5), (6). Pub. L. 101–508, § 11816(b)(3), (4), re-
designated par. (6) as (5), substituted ‘‘subparagraph 
(C)’’ for ‘‘subparagraph (C), (D), or (E)’’, and struck out 
former par. (5) which read as follows: ‘‘In the case of a 
facility for the production of— 

‘‘(A) qualifying processed wood fuel, 
or 

‘‘(B) steam from solid agricultural byproducts, 
paragraph (1) of subsection (b) shall not apply with re-
spect to the amount of the credit allowable under sub-
section (a) for fuels sold during the 3-year period begin-
ning on the date the facility is placed in service.’’ 

Subsec. (d)(7) to (9). Pub. L. 101–508, § 11816(b)(3), re-
designated pars. (7) to (9) as (6) to (8), respectively. 

Subsec. (f). Pub. L. 101–508, § 11816(b)(5), amended sub-
sec. (f) generally, redesignating former par. (1) as sub-
sec. (f), making minor changes in phraseology, sub-
stituting par. (2) for former par. (1)(B) which read as 
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follows: ‘‘which are sold after December 31, 1979, and be-
fore January 1, 2003.’’, and striking out former par. (2) 
which related to special rules applicable to qualified 
processed wood and solid agricultural byproduct steam. 

Subsec. (f)(1)(A)(i), (ii). Pub. L. 101–508, § 11501(a)(1), 
substituted ‘‘1993’’ for ‘‘1991’’. 

Subsec. (f)(1)(B). Pub. L. 101–508, § 11501(a)(2), sub-
stituted ‘‘2003’’ for ‘‘2001’’. 

1988—Subsec. (f)(1)(A)(i), (ii). Pub. L. 100–647 sub-
stituted ‘‘1991’’ for ‘‘1990’’. 

1986—Subsec. (b)(5). Pub. L. 99–514, § 701(c)(3), amended 
par. (5) generally. Prior to amendment, par. (5) read as 
follows: ‘‘The credit allowed by subsection (a) for a tax-
able year shall not exceed the taxpayer’s tax liability 
for the taxable year (as defined in section 26(b)), re-
duced by the sum of the credits allowable under sub-
part A and sections 27 and 28.’’ 

Subsec. (d)(8). Pub. L. 99–514, § 1879(c)(1), inserted pro-
vision directing that a corporation which is a member 
of an affiliated group of corporations filing a consoli-
dated return shall be treated as selling qualified fuels 
to an unrelated person if such fuels are sold to such 
person by another member of such group. 

1984—Pub. L. 98–369, § 471(c), renumbered section 44D 
of this title as this section. 

Subsec. (b)(1)(A). Pub. L. 98–369, § 722(d)(1), sub-
stituted ‘‘in which the sale occurs’’ for ‘‘in which the 
taxable year begins’’. 

Subsec. (b)(2). Pub. L. 98–369, § 722(d)(2), substituted 
‘‘in which the sale occurs’’ for ‘‘in which a taxable year 
begins’’. 

Subsec. (b)(5). Pub. L. 98–369, § 612(e)(1), substituted 
‘‘section 26(b)’’ for ‘‘section 25(b)’’. 

Pub. L. 98–369, § 474(h), amended par. (5) generally, 
substituting ‘‘shall not exceed the taxpayer’s tax liabil-
ity for the taxable year (as defined in section 25(b)), re-
duced by the sum of the credits allowable under sub-
part A and sections 27 and 28’’ for ‘‘shall not exceed the 
tax imposed by this chapter for such taxable year, re-
duced by the sum of the credits allowable under a sec-
tion of this subpart having a lower number or letter 
designation than this section, other than the credits al-
lowable by sections 31, 39, and 43. For purposes of the 
preceding sentence, the term ‘tax imposed by this chap-
ter’ shall not include any tax treated as not imposed by 
this chapter under the last sentence of section 53(a)’’. 

1983—Subsec. (f)(1)(B), (2)(A)(i). Pub. L. 97–448 sub-
stituted ‘‘December 31, 1979’’ for ‘‘December 3, 1979’’. 

1982—Subsec. (d)(9). Pub. L. 97–354 substituted ‘‘Pass- 
thru in the case of estates and trusts’’ for ‘‘Pass- 
through in the case of subchapter S corporations, etc.’’ 
in par. heading, and substituted provisions relating to 
the applicability of rules similar to rules of subsec. (d) 
of section 52 for provisions relating to the applicability 
of rules similar to rules of subsecs. (d) and (e) of section 
52. 

1981—Subsec. (e). Pub. L. 97–34 substituted provisions 
respecting application with the Natural Gas Policy Act 
of 1978 for prior provision reading ‘‘If the taxpayer 
makes an election under section 107(d) of the Natural 
Gas Policy Act of 1978 to have subsections (a) and (b) 
of section 107 of that Act, and subtitle B of title I of 
that Act, apply with respect to gas described in sub-
section (c)(1)(B)(i) produced from any well on a prop-
erty, then the credit allowable by subsection (a) shall 
not be allowed with respect to any gas produced on 
that property.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–343 applicable to fuel pro-
duced and sold after Sept. 30, 2008, see section 108(e) of 
Pub. L. 110–343, set out as a note under section 45 of 
this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title II, § 211(c), Dec. 20, 2006, 
120 Stat. 2948, provided that: ‘‘The amendments made 
by this section [amending this section] shall take effect 
as if included in section 1321 of the Energy Policy Act 
of 2005 [Pub. L. 109–58].’’ 

EFFECTIVE DATE OF 2005 AMENDMENTS 

Amendment by section 402(g) of Pub. L. 109–135 effec-
tive as if included in the provision of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 402(m)(1) of Pub. L. 109–135, set out 
as an Effective and Termination Dates of 2005 Amend-
ments note under section 23 of this title. 

Pub. L. 109–58, title XIII, § 1321(b), Aug. 8, 2005, 119 
Stat. 1011, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to fuel 
produced and sold after December 31, 2005, in taxable 
years ending after such date.’’ 

Pub. L. 109–58, title XIII, § 1322(c), Aug. 8, 2005, 119 
Stat. 1012, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and sections 30, 38, 43, 45, 45I, 53, 55, 613A, and 
772 of this title and renumbering section 29 of this title 
as this section] shall apply to credits determined under 
the Internal Revenue Code of 1986 for taxable years end-
ing after December 31, 2005. 

‘‘(2) SUBSECTION (b).—The amendments made by sub-
section (b) [amending this section] shall take effect on 
the date of the enactment of this Act [Aug. 8, 2005].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1205(e) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 30, 38, 39, 45C, 53, 55, and 280C of this 
title] shall apply to amounts paid or incurred in tax-
able years ending after June 30, 1996.’’ 

Section 1207(b) of Pub. L. 104–188 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect on the date of the enactment of 
this Act [Aug. 20, 1996].’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 11501(b)(2) of Pub. L. 101–508 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to gas produced after December 31, 
1990.’’ 

Section 11501(c)(2) of Pub. L. 101–508 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to taxable years beginning after 
December 31, 1990.’’ 

Section 11813(c) of Pub. L. 101–508 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting section 
50 of this title and amending this section and sections 
38, 42, 46 to 49, 52, 55, 108, 145, 147, 168, 170, 179, 196, 280F, 
312, 465, 469, 861, 865, 1016, 1033, 1245, 1274A, 1371, 1388 and 
1503 of this title] shall apply to property placed in serv-
ice after December 31, 1990. 

‘‘(2) EXCEPTIONS.—The amendments made by this sec-
tion shall not apply to— 

‘‘(A) any transition property (as defined in section 
49(e) of the Internal Revenue Code of 1986 (as in effect 
on the day before the date of the enactment of this 
Act [Nov. 5, 1990]), 

‘‘(B) any property with respect to which qualified 
progress expenditures were previously taken into ac-
count under section 46(d) of such Code (as so in ef-
fect), and 

‘‘(C) any property described in section 46(b)(2)(C) of 
such Code (as so in effect).’’ 
Section 11821(a) of Pub. L. 101–508 provided that: ‘‘Ex-

cept as otherwise provided in this part, the amend-
ments made by this part [part I (§§ 11801–11821) of sub-
title H of title XI of Pub. L. 101–508, see Tables for clas-
sification] shall take effect on the date of the enact-
ment of this Act [Nov. 5, 1990].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 701(c)(3) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
701(f) of Pub. L. 99–514, set out as an Effective Date note 
under section 55 of this title. 

Section 1879(c)(2) of Pub. L. 99–514 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
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section] shall take effect as if included in the amend-
ments made by section 231 of Public Law 96–223 [see Ef-
fective Date note below].’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(h) of Pub. L. 98–369 appli-
cable to taxable years beginning after Dec. 31, 1983, and 
to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 612(e)(1) of Pub. L. 98–369 ap-
plicable to interest paid or accrued after Dec. 31, 1984, 
on indebtedness incurred after Dec. 31, 1984, see section 
612(g) of Pub. L. 98–369, set out as an Effective Date 
note under section 25 of this title. 

Section 722(d)(3) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this subsection [amending this 
section] shall apply to taxable years ending after De-
cember 31, 1979.’’ 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective, except as 
otherwise provided, as if it had been included in the 
provision of the Crude Oil Windfall Profit Tax Act of 
1980, Pub. L. 96–223 to which such amendment relates, 
see section 203(a) of Pub. L. 97–448, set out as a note 
under section 6652 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 611(b) of Pub. L. 97–34 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to taxable years ending after Decem-
ber 31, 1979.’’ 

EFFECTIVE DATE 

Section 231(c) of Pub. L. 96–223 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending section 6096 of this title] shall apply 
to taxable years ending after December 31, 1979.’’ 

SAVINGS PROVISION 

Section 11821(b) of Pub. L. 101–508 provided that: ‘‘If— 
‘‘(1) any provision amended or repealed by this part 

[part I (§§ 11801–11821) of subtitle H of title XI of Pub. 
L. 101–508, see Tables for classification] applied to— 

‘‘(A) any transaction occurring before the date of 
the enactment of this Act [Nov. 5, 1990], 

‘‘(B) any property acquired before such date of en-
actment, or 

‘‘(C) any item of income, loss, deduction, or credit 
taken into account before such date of enactment, 
and 
‘‘(2) the treatment of such transaction, property, or 

item under such provision would (without regard to 
the amendments made by this part) affect liability 
for tax for periods ending after such date of enact-
ment, 

nothing in the amendments made by this part shall be 
construed to affect the treatment of such transaction, 
property, or item for purposes of determining liability 
for tax for periods ending after such date of enact-
ment.’’ 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(c)(3) of 
Pub. L. 99–514 notwithstanding any treaty obligation of 
the United States in effect on Oct. 22, 1986, with provi-
sion that for such purposes any amendment by title I 
of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-

ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

INFLATION ADJUSTED ITEMS FOR CERTAIN TAX YEARS 

Provisions relating to inflation adjustment of items 
in this section for certain tax years were contained in 
the following: 

2008—Internal Revenue Notice 2009–32. 
2007—Internal Revenue Notice 2008–44. 
2006—Internal Revenue Notice 2007–38. 

§ 45L. New energy efficient home credit 

(a) Allowance of credit 

(1) In general 

For purposes of section 38, in the case of an 
eligible contractor, the new energy efficient 
home credit for the taxable year is the appli-
cable amount for each qualified new energy ef-
ficient home which is— 

(A) constructed by the eligible contractor, 
and 

(B) acquired by a person from such eligible 
contractor for use as a residence during the 
taxable year. 

(2) Applicable amount 

For purposes of paragraph (1), the applicable 
amount is an amount equal to— 

(A) in the case of a dwelling unit described 
in paragraph (1) or (2) of subsection (c), 
$2,000, and 

(B) in the case of a dwelling unit described 
in paragraph (3) of subsection (c), $1,000. 

(b) Definitions 

For purposes of this section— 

(1) Eligible contractor 

The term ‘‘eligible contractor’’ means— 
(A) the person who constructed the quali-

fied new energy efficient home, or 
(B) in the case of a qualified new energy ef-

ficient home which is a manufactured home, 
the manufactured home producer of such 
home. 

(2) Qualified new energy efficient home 

The term ‘‘qualified new energy efficient 
home’’ means a dwelling unit— 

(A) located in the United States, 
(B) the construction of which is substan-

tially completed after the date of the enact-
ment of this section, and 

(C) which meets the energy saving require-
ments of subsection (c). 

(3) Construction 

The term ‘‘construction’’ includes substan-
tial reconstruction and rehabilitation. 

(4) Acquire 

The term ‘‘acquire’’ includes purchase. 

(c) Energy saving requirements 

A dwelling unit meets the energy saving re-
quirements of this subsection if such unit is— 
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(1) certified— 
(A) to have a level of annual heating and 

cooling energy consumption which is at 
least 50 percent below the annual level of 
heating and cooling energy consumption of a 
comparable dwelling unit— 

(i) which is constructed in accordance 
with the standards of chapter 4 of the 2003 
International Energy Conservation Code, 
as such Code (including supplements) is in 
effect on the date of the enactment of this 
section, and 

(ii) for which the heating and cooling 
equipment efficiencies correspond to the 
minimum allowed under the regulations 
established by the Department of Energy 
pursuant to the National Appliance En-
ergy Conservation Act of 1987 and in effect 
at the time of completion of construction, 
and 

(B) to have building envelope component 
improvements account for at least 1⁄5 of such 
50 percent, 

(2) a manufactured home which conforms to 
Federal Manufactured Home Construction and 
Safety Standards (part 3280 of title 24, Code of 
Federal Regulations) and which meets the re-
quirements of paragraph (1), or 

(3) a manufactured home which conforms to 
Federal Manufactured Home Construction and 
Safety Standards (part 3280 of title 24, Code of 
Federal Regulations) and which— 

(A) meets the requirements of paragraph 
(1) applied by substituting ‘‘30 percent’’ for 
‘‘50 percent’’ both places it appears therein 
and by substituting ‘‘1⁄3’’ for ‘‘1⁄5’’ in subpara-
graph (B) thereof, or 

(B) meets the requirements established by 
the Administrator of the Environmental 
Protection Agency under the Energy Star 
Labeled Homes program. 

(d) Certification 

(1) Method of certification 

A certification described in subsection (c) 
shall be made in accordance with guidance 
prescribed by the Secretary, after consulta-
tion with the Secretary of Energy. Such guid-
ance shall specify procedures and methods for 
calculating energy and cost savings. 

(2) Form 

Any certification described in subsection (c) 
shall be made in writing in a manner which 
specifies in readily verifiable fashion the en-
ergy efficient building envelope components 
and energy efficient heating or cooling equip-
ment installed and their respective rated en-
ergy efficiency performance. 

(e) Basis adjustment 

For purposes of this subtitle, if a credit is al-
lowed under this section in connection with any 
expenditure for any property, the increase in the 
basis of such property which would (but for this 
subsection) result from such expenditure shall 
be reduced by the amount of the credit so deter-
mined. 

(f) Coordination with investment credit 

For purposes of this section, expenditures 
taken into account under section 47 or 48(a) 

shall not be taken into account under this sec-
tion. 

(g) Termination 

This section shall not apply to any qualified 
new energy efficient home acquired after De-
cember 31, 2009. 

(Added Pub. L. 109–58, title XIII, § 1332(a), Aug. 8, 
2005, 119 Stat. 1024; amended Pub. L. 109–432, div. 
A, title II, § 205, Dec. 20, 2006, 120 Stat. 2945; Pub. 
L. 110–172, § 11(a)(7), Dec. 29, 2007, 121 Stat. 2485; 
Pub. L. 110–343, div. B, title III, § 304, Oct. 3, 2008, 
122 Stat. 3845.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsecs. (b)(2)(B) and (c)(1)(A)(i), is the date of enact-
ment of Pub. L. 109–58, which was approved Aug. 8, 2005. 

The National Appliance Energy Conservation Act of 
1987, referred to in subsec. (c)(1)(A)(ii), is Pub. L. 100–12, 
Mar. 17, 1987, 101 Stat. 103. For complete classification 
of this Act to the Code, see Short Title of 1987 Amend-
ment note set out under section 6201 of Title 42, The 
Public Health and Welfare, and Tables. 

AMENDMENTS 

2008—Subsec. (g). Pub. L. 110–343 substituted ‘‘Decem-
ber 31, 2009’’ for ‘‘December 31, 2008’’. 

2007—Subsec. (c)(2), (3). Pub. L. 110–172 substituted 
‘‘part 3280’’ for ‘‘section 3280’’ in par. (2) and in intro-
ductory provisions of par. (3). 

2006—Subsec. (g). Pub. L. 109–432 substituted ‘‘2008’’ 
for ‘‘2007’’. 

EFFECTIVE DATE 

Section applicable to qualified new energy efficient 
homes acquired after Dec. 31, 2005, in taxable years end-
ing after such date, see section 1332(f) of Pub. L. 109–58, 
set out as an Effective Date of 2005 Amendments note 
under section 38 of this title. 

§ 45M. Energy efficient appliance credit 

(a) General rule 

(1) In general 

For purposes of section 38, the energy effi-
cient appliance credit determined under this 
section for any taxable year is an amount 
equal to the sum of the credit amounts deter-
mined under paragraph (2) for each type of 
qualified energy efficient appliance produced 
by the taxpayer during the calendar year end-
ing with or within the taxable year. 

(2) Credit amounts 

The credit amount determined for any type 
of qualified energy efficient appliance is— 

(A) the applicable amount determined 
under subsection (b) with respect to such 
type, multiplied by 

(B) the eligible production for such type. 

(b) Applicable amount 

For purposes of subsection (a)— 

(1) Dishwashers 

The applicable amount is— 
(A) $45 in the case of a dishwasher which is 

manufactured in calendar year 2008 or 2009 
and which uses no more than 324 kilowatt 
hours per year and 5.8 gallons per cycle, and 

(B) $75 in the case of a dishwasher which is 
manufactured in calendar year 2008, 2009, or 
2010 and which uses no more than 307 kilo-
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1 So in original. Probably should be followed by ‘‘a’’. 

watt hours per year and 5.0 gallons per cycle 
(5.5 gallons per cycle for dishwashers de-
signed for greater than 12 place settings). 

(2) Clothes washers 

The applicable amount is— 
(A) $75 in the case of a residential top- 

loading clothes washer manufactured in cal-
endar year 2008 which meets or exceeds a 1.72 
modified energy factor and does not exceed a 
8.0 water consumption factor, 

(B) $125 in the case of a residential top- 
loading clothes washer manufactured in cal-
endar year 2008 or 2009 which meets or ex-
ceeds a 1.8 modified energy factor and does 
not exceed a 7.5 water consumption factor, 

(C) $150 in the case of a residential or com-
mercial clothes washer manufactured in cal-
endar year 2008, 2009, or 2010 which meets or 
exceeds 1 2.0 modified energy factor and does 
not exceed a 6.0 water consumption factor, 
and 

(D) $250 in the case of a residential or com-
mercial clothes washer manufactured in cal-
endar year 2008, 2009, or 2010 which meets or 
exceeds 1 2.2 modified energy factor and does 
not exceed a 4.5 water consumption factor. 

(3) Refrigerators 

The applicable amount is— 
(A) $50 in the case of a refrigerator which 

is manufactured in calendar year 2008, and 
consumes at least 20 percent but not more 
than 22.9 percent less kilowatt hours per 
year than the 2001 energy conservation 
standards, 

(B) $75 in the case of a refrigerator which 
is manufactured in calendar year 2008 or 
2009, and consumes at least 23 percent but no 
more than 24.9 percent less kilowatt hours 
per year than the 2001 energy conservation 
standards, 

(C) $100 in the case of a refrigerator which 
is manufactured in calendar year 2008, 2009, 
or 2010, and consumes at least 25 percent but 
not more than 29.9 percent less kilowatt 
hours per year than the 2001 energy con-
servation standards, and 

(D) $200 in the case of a refrigerator manu-
factured in calendar year 2008, 2009, or 2010 
and which consumes at least 30 percent less 
energy than the 2001 energy conservation 
standards. 

(c) Eligible production 

The eligible production in a calendar year 
with respect to each type of energy efficient ap-
pliance is the excess of— 

(1) the number of appliances of such type 
which are produced by the taxpayer in the 
United States during such calendar year, over 

(2) the average number of appliances of such 
type which were produced by the taxpayer (or 
any predecessor) in the United States during 
the preceding 2-calendar year period. 

(d) Types of energy efficient appliance 

For purposes of this section, the types of en-
ergy efficient appliances are— 

(1) dishwashers described in subsection 
(b)(1), 

(2) clothes washers described in subsection 
(b)(2), and 

(3) refrigerators described in subsection 
(b)(3). 

(e) Limitations 

(1) Aggregate credit amount allowed 

The aggregate amount of credit allowed 
under subsection (a) with respect to a tax-
payer for any taxable year shall not exceed 
$75,000,000 reduced by the amount of the credit 
allowed under subsection (a) to the taxpayer 
(or any predecessor) for all prior taxable years 
beginning after December 31, 2007. 

(2) Amount allowed for certain refrigerators 
and clothes washers 

Refrigerators described in subsection 
(b)(3)(D) and clothes washers described in sub-
section (b)(2)(D) shall not be taken into ac-
count under paragraph (1). 

(3) Limitation based on gross receipts 

The credit allowed under subsection (a) with 
respect to a taxpayer for the taxable year 
shall not exceed an amount equal to 2 percent 
of the average annual gross receipts of the 
taxpayer for the 3 taxable years preceding the 
taxable year in which the credit is determined. 

(4) Gross receipts 

For purposes of this subsection, the rules of 
paragraphs (2) and (3) of section 448(c) shall 
apply. 

(f) Definitions 

For purposes of this section— 

(1) Qualified energy efficient appliance 

The term ‘‘qualified energy efficient appli-
ance’’ means— 

(A) any dishwasher described in subsection 
(b)(1), 

(B) any clothes washer described in sub-
section (b)(2), and 

(C) any refrigerator described in sub-
section (b)(3). 

(2) Dishwasher 

The term ‘‘dishwasher’’ means a residential 
dishwasher subject to the energy conservation 
standards established by the Department of 
Energy. 

(3) Clothes washer 

The term ‘‘clothes washer’’ means a residen-
tial model clothes washer, including a com-
mercial residential style coin operated washer. 

(4) Top-loading clothes washer 

The term ‘‘top-loading clothes washer’’ 
means a clothes washer which has the clothes 
container compartment access located on the 
top of the machine and which operates on a 
vertical axis. 

(5) Refrigerator 

The term ‘‘refrigerator’’ means a residential 
model automatic defrost refrigerator-freezer 
which has an internal volume of at least 16.5 
cubic feet. 

(6) Modified energy factor 

The term ‘‘modified energy factor’’ means 
the modified energy factor established by the 
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Department of Energy for compliance with the 
Federal energy conservation standard. 

(7) Produced 

The term ‘‘produced’’ includes manufac-
tured. 

(8) 2001 energy conservation standard 

The term ‘‘2001 energy conservation stand-
ard’’ means the energy conservation standards 
promulgated by the Department of Energy and 
effective July 1, 2001. 

(9) Gallons per cycle 

The term ‘‘gallons per cycle’’ means, with 
respect to a dishwasher, the amount of water, 
expressed in gallons, required to complete a 
normal cycle of a dishwasher. 

(10) Water consumption factor 

The term ‘‘water consumption factor’’ 
means, with respect to a clothes washer, the 
quotient of the total weighted per-cycle water 
consumption divided by the cubic foot (or 
liter) capacity of the clothes washer. 

(g) Special rules 

For purposes of this section— 

(1) In general 

Rules similar to the rules of subsections (c), 
(d), and (e) of section 52 shall apply. 

(2) Controlled group 

(A) In general 

All persons treated as a single employer 
under subsection (a) or (b) of section 52 or 
subsection (m) or (o) of section 414 shall be 
treated as a single producer. 

(B) Inclusion of foreign corporations 

For purposes of subparagraph (A), in ap-
plying subsections (a) and (b) of section 52 to 
this section, section 1563 shall be applied 
without regard to subsection (b)(2)(C) there-
of. 

(3) Verification 

No amount shall be allowed as a credit under 
subsection (a) with respect to which the tax-
payer has not submitted such information or 
certification as the Secretary, in consultation 
with the Secretary of Energy, determines nec-
essary. 

(Added Pub. L. 109–58, title XIII, § 1334(a), Aug. 8, 
2005, 119 Stat. 1030; amended Pub. L. 110–343, div. 
B, title III, § 305(a)–(e), Oct. 3, 2008, 122 Stat. 
3845–3847.) 

AMENDMENTS 

2008—Subsec. (b). Pub. L. 110–343, § 305(a), reenacted 
heading without change and amended text generally. 
Prior to amendment, subsec. (b) provided applicable 
credit amounts and energy savings amounts for dish-
washers, clothes washers, and refrigerators. 

Subsec. (c). Pub. L. 110–343, § 305(b)(1), struck out par. 
(1) designation and heading, substituted ‘‘The eligible’’ 
for ‘‘Except as provided in paragraphs (2), the eligible’’, 
redesignated subpars. (A) and (B) of former par. (1) as 
pars. (1) and (2), respectively, and realigned margins, 
and struck out former par. (2) which provided a special 
rule for eligible production of refrigerators. 

Subsec. (c)(2). Pub. L. 110–343, § 305(b)(2), substituted 
‘‘2-calendar year’’ for ‘‘3-calendar year’’. 

Subsec. (d). Pub. L. 110–343, § 305(c), reenacted heading 
without change and amended text generally. Prior to 

amendment, text read as follows: ‘‘For purposes of this 
section, the types of energy efficient appliances are— 

‘‘(1) dishwashers described in subsection (b)(1)(A), 
‘‘(2) clothes washers described in subsection 

(b)(1)(B), 
‘‘(3) refrigerators described in subsection 

(b)(1)(C)(i), 
‘‘(4) refrigerators described in subsection 

(b)(1)(C)(ii), and 
‘‘(5) refrigerators described in subsection 

(b)(1)(C)(iii).’’ 
Subsec. (e)(1). Pub. L. 110–343, § 305(d)(1), reenacted 

heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The aggre-
gate amount of credit allowed under subsection (a) with 
respect to a taxpayer for any taxable year shall not ex-
ceed $75,000,000 reduced by the amount of the credit al-
lowed under subsection (a) to the taxpayer (or any 
predecessor) for all prior taxable years.’’ 

Subsec. (e)(2). Pub. L. 110–343, § 305(d)(2), amended 
heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: ‘‘In the case of refrigerators 
described in subsection (b)(1)(C)(i), the aggregate 
amount of the credit allowed under subsection (a) with 
respect to a taxpayer for any taxable year shall not ex-
ceed $20,000,000.’’ 

Subsec. (f)(1). Pub. L. 110–343, § 305(e)(1), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The term 
‘qualified energy efficient appliance’ means— 

‘‘(A) any dishwasher described in subsection 
(b)(1)(A), 

‘‘(B) any clothes washer described in subsection 
(b)(1)(B), and 

‘‘(C) any refrigerator described in subsection 
(b)(1)(C).’’ 
Subsec. (f)(3). Pub. L. 110–343, § 305(e)(2), inserted 

‘‘commercial’’ after ‘‘including a’’. 
Subsec. (f)(4), (5). Pub. L. 110–343, § 305(e)(3), added par. 

(4) and redesignated former par. (4) as (5). Former par. 
(5) redesignated (6). 

Subsec. (f)(6). Pub. L. 110–343, § 305(e)(4), amended 
heading and text of par. (6) generally. Prior to amend-
ment, text read as follows: ‘‘The term ‘EF’ means the 
energy factor established by the Department of Energy 
for compliance with the Federal energy conservation 
standards.’’ 

Pub. L. 110–343, § 305(e)(3), redesignated par. (5) as (6). 
Former par. (6) redesignated (7). 

Subsec. (f)(7), (8). Pub. L. 110–343, § 305(e)(3), redesig-
nated pars. (6) and (7) as (7) and (8), respectively. 

Subsec. (f)(9), (10). Pub. L. 110–343, § 305(e)(5), added 
pars. (9) and (10). 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title III, § 305(f), Oct. 3, 2008, 122 
Stat. 3848, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to ap-
pliances produced after December 31, 2007.’’ 

EFFECTIVE DATE 

Section applicable to appliances produced after Dec. 
31, 2005, see section 1334(d) of Pub. L. 109–58, set out as 
an Effective Date of 2005 Amendments note under sec-
tion 38 of this title. 

§ 45N. Mine rescue team training credit 

(a) Amount of credit 

For purposes of section 38, the mine rescue 
team training credit determined under this sec-
tion with respect to each qualified mine rescue 
team employee of an eligible employer for any 
taxable year is an amount equal to the lesser 
of— 

(1) 20 percent of the amount paid or incurred 
by the taxpayer during the taxable year with 
respect to the training program costs of such 
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qualified mine rescue team employee (includ-
ing wages of such employee while attending 
such program), or 

(2) $10,000. 

(b) Qualified mine rescue team employee 

For purposes of this section, the term ‘‘quali-
fied mine rescue team employee’’ means with re-
spect to any taxable year any full-time em-
ployee of the taxpayer who is— 

(1) a miner eligible for more than 6 months 
of such taxable year to serve as a mine rescue 
team member as a result of completing, at a 
minimum, an initial 20-hour course of instruc-
tion as prescribed by the Mine Safety and 
Health Administration’s Office of Educational 
Policy and Development, or 

(2) a miner eligible for more than 6 months 
of such taxable year to serve as a mine rescue 
team member by virtue of receiving at least 40 
hours of refresher training in such instruction. 

(c) Eligible employer 

For purposes of this section, the term ‘‘eligi-
ble employer’’ means any taxpayer which em-
ploys individuals as miners in underground 
mines in the United States. 

(d) Wages 

For purposes of this section, the term ‘‘wages’’ 
has the meaning given to such term by sub-
section (b) of section 3306 (determined without 
regard to any dollar limitation contained in 
such section). 

(e) Termination 

This section shall not apply to taxable years 
beginning after December 31, 2009. 

(Added Pub. L. 109–432, div. A, title IV, § 405(a), 
Dec. 20, 2006, 120 Stat. 2957; amended Pub. L. 
110–343, div. C, title III, § 310, Oct. 3, 2008, 122 
Stat. 3869.) 

AMENDMENTS 

2008—Subsec. (e). Pub. L. 110–343 substituted ‘‘Decem-
ber 31, 2009’’ for ‘‘December 31, 2008’’. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 2005, see section 405(e) of Pub. L. 109–432, set out 
as an Effective Date of 2006 Amendment note under sec-
tion 38 of this title. 

§ 45O. Agricultural chemicals security credit 

(a) In general 

For purposes of section 38, in the case of an el-
igible agricultural business, the agricultural 
chemicals security credit determined under this 
section for the taxable year is 30 percent of the 
qualified security expenditures for the taxable 
year. 

(b) Facility limitation 

The amount of the credit determined under 
subsection (a) with respect to any facility for 
any taxable year shall not exceed— 

(1) $100,000, reduced by 
(2) the aggregate amount of credits deter-

mined under subsection (a) with respect to 
such facility for the 5 prior taxable years. 

(c) Annual limitation 

The amount of the credit determined under 
subsection (a) with respect to any taxpayer for 
any taxable year shall not exceed $2,000,000. 

(d) Qualified chemical security expenditure 

For purposes of this section, the term ‘‘quali-
fied chemical security expenditure’’ means, with 
respect to any eligible agricultural business for 
any taxable year, any amount paid or incurred 
by such business during such taxable year for— 

(1) employee security training and back-
ground checks, 

(2) limitation and prevention of access to 
controls of specified agricultural chemicals 
stored at the facility, 

(3) tagging, locking tank valves, and chemi-
cal additives to prevent the theft of specified 
agricultural chemicals or to render such 
chemicals unfit for illegal use, 

(4) protection of the perimeter of specified 
agricultural chemicals, 

(5) installation of security lighting, cameras, 
recording equipment, and intrusion detection 
sensors, 

(6) implementation of measures to increase 
computer or computer network security, 

(7) conducting a security vulnerability as-
sessment, 

(8) implementing a site security plan, and 
(9) such other measures for the protection of 

specified agricultural chemicals as the Sec-
retary may identify in regulation. 

Amounts described in the preceding sentence 
shall be taken into account only to the extent 
that such amounts are paid or incurred for the 
purpose of protecting specified agricultural 
chemicals. 

(e) Eligible agricultural business 

For purposes of this section, the term ‘‘eligi-
ble agricultural business’’ means any person in 
the trade or business of— 

(1) selling agricultural products, including 
specified agricultural chemicals, at retail pre-
dominantly to farmers and ranchers, or 

(2) manufacturing, formulating, distribut-
ing, or aerially applying specified agricultural 
chemicals. 

(f) Specified agricultural chemical 

For purposes of this section, the term ‘‘speci-
fied agricultural chemical’’ means— 

(1) any fertilizer commonly used in agricul-
tural operations which is listed under— 

(A) section 302(a)(2) of the Emergency 
Planning and Community Right-to-Know 
Act of 1986, 

(B) section 101 of part 172 of title 49, Code 
of Federal Regulations, or 

(C) part 126, 127, or 154 of title 33, Code of 
Federal Regulations, and 

(2) any pesticide (as defined in section 2(u) of 
the Federal Insecticide, Fungicide, and Roden-
ticide Act), including all active and inert in-
gredients thereof, which is customarily used 
on crops grown for food, feed, or fiber. 

(g) Controlled groups 

Rules similar to the rules of paragraphs (1) 
and (2) of section 41(f) shall apply for purposes of 
this section. 

(h) Regulations 

The Secretary may prescribe such regulations 
as may be necessary or appropriate to carry out 
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the purposes of this section, including regula-
tions which— 

(1) provide for the proper treatment of 
amounts which are paid or incurred for pur-
pose of protecting any specified agricultural 
chemical and for other purposes, and 

(2) provide for the treatment of related prop-
erties as one facility for purposes of sub-
section (b). 

(i) Termination 

This section shall not apply to any amount 
paid or incurred after December 31, 2012. 

(Added Pub. L. 110–234, title XV, § 15343(a), May 
22, 2008, 122 Stat. 1518, and Pub. L. 110–246, § 4(a), 
title XV, § 15343(a), June 18, 2008, 122 Stat. 1664, 
2280.) 

REFERENCES IN TEXT 

Section 302(a)(2) of the Emergency Planning and 
Community Right-to-Know Act of 1986, referred to in 
subsec. (f)(1)(A), is classified to section 11002(a)(2) of 
Title 42, The Public Health and Welfare. 

Section 2(u) of the Federal Insecticide, Fungicide, 
and Rodenticide Act, referred to in subsec. (f)(2), is 
classified to section 136(u) of Title 7, Agriculture. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
sections. Pub. L. 110–234 was repealed by section 4(a) of 
Pub. L. 110–246. 

EFFECTIVE DATE 

Enactment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as a note under section 8701 of Title 7, Agriculture. 

Section applicable to amounts paid or incurred after 
June 18, 2008, see section 15343(e) of Pub. L. 110–246, set 
out as an Effective Date of 2008 Amendment note under 
section 38 of this title. 

§ 45P. Employer wage credit for employees who 
are active duty members of the uniformed 
services 

(a) General rule 

For purposes of section 38, in the case of an el-
igible small business employer, the differential 
wage payment credit for any taxable year is an 
amount equal to 20 percent of the sum of the eli-
gible differential wage payments for each of the 
qualified employees of the taxpayer during such 
taxable year. 

(b) Definitions 

For purposes of this section— 

(1) Eligible differential wage payments 

The term ‘‘eligible differential wage pay-
ments’’ means, with respect to each qualified 
employee, so much of the differential wage 
payments (as defined in section 3401(h)(2)) paid 
to such employee for the taxable year as does 
not exceed $20,000. 

(2) Qualified employee 

The term ‘‘qualified employee’’ means a per-
son who has been an employee of the taxpayer 
for the 91-day period immediately preceding 
the period for which any differential wage pay-
ment is made. 

(3) Eligible small business employer 

(A) In general 

The term ‘‘eligible small business em-
ployer’’ means, with respect to any taxable 
year, any employer which— 

(i) employed an average of less than 50 
employees on business days during such 
taxable year, and 

(ii) under a written plan of the employer, 
provides eligible differential wage pay-
ments to every qualified employee of the 
employer. 

(B) Controlled groups 

For purposes of subparagraph (A), all per-
sons treated as a single employer under sub-
section (b), (c), (m), or (o) of section 414 shall 
be treated as a single employer. 

(c) Coordination with other credits 

The amount of credit otherwise allowable 
under this chapter with respect to compensation 
paid to any employee shall be reduced by the 
credit determined under this section with re-
spect to such employee. 

(d) Disallowance for failure to comply with em-
ployment or reemployment rights of mem-
bers of the reserve components of the Armed 
Forces of the United States 

No credit shall be allowed under subsection (a) 
to a taxpayer for— 

(1) any taxable year, beginning after the 
date of the enactment of this section, in which 
the taxpayer is under a final order, judgment, 
or other process issued or required by a dis-
trict court of the United States under section 
4323 of title 38 of the United States Code with 
respect to a violation of chapter 43 of such 
title, and 

(2) the 2 succeeding taxable years. 

(e) Certain rules to apply 

For purposes of this section, rules similar to 
the rules of subsections (c), (d), and (e) of sec-
tion 52 shall apply. 

(f) Termination 

This section shall not apply to any payments 
made after December 31, 2009. 

(Added Pub. L. 110–245, title I, § 111(a), June 17, 
2008, 122 Stat. 1634.) 

EFFECTIVE DATE 

Section applicable to amounts paid after June 17, 
2008, see section 111(e) of Pub. L. 110–245, set out as an 
Effective Date of 2008 Amendment note under section 38 
of this title. 

§ 45Q. Credit for carbon dioxide sequestration 

(a) General rule 

For purposes of section 38, the carbon dioxide 
sequestration credit for any taxable year is an 
amount equal to the sum of— 

(1) $20 per metric ton of qualified carbon di-
oxide which is— 

(A) captured by the taxpayer at a qualified 
facility, and 

(B) disposed of by the taxpayer in secure 
geological storage and not used by the tax-
payer as described in paragraph (2)(B), and 
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(2) $10 per metric ton of qualified carbon di-
oxide which is— 

(A) captured by the taxpayer at a qualified 
facility, 

(B) used by the taxpayer as a tertiary 
injectant in a qualified enhanced oil or natu-
ral gas recovery project, and 

(C) disposed of by the taxpayer in secure 
geological storage. 

(b) Qualified carbon dioxide 

For purposes of this section— 

(1) In general 

The term ‘‘qualified carbon dioxide’’ means 
carbon dioxide captured from an industrial 
source which— 

(A) would otherwise be released into the 
atmosphere as industrial emission of green-
house gas, and 

(B) is measured at the source of capture 
and verified at the point of disposal or injec-
tion. 

(2) Recycled carbon dioxide 

The term ‘‘qualified carbon dioxide’’ in-
cludes the initial deposit of captured carbon 
dioxide used as a tertiary injectant. Such term 
does not include carbon dioxide that is re-cap-
tured, recycled, and re-injected as part of the 
enhanced oil and natural gas recovery process. 

(c) Qualified facility 

For purposes of this section, the term ‘‘quali-
fied facility’’ means any industrial facility— 

(1) which is owned by the taxpayer, 
(2) at which carbon capture equipment is 

placed in service, and 
(3) which captures not less than 500,000 met-

ric tons of carbon dioxide during the taxable 
year. 

(d) Special rules and other definitions 

For purposes of this section— 

(1) Only carbon dioxide captured and disposed 
of or used within the United States taken 
into account 

The credit under this section shall apply 
only with respect to qualified carbon dioxide 
the capture and disposal or use of which is 
within— 

(A) the United States (within the meaning 
of section 638(1)), or 

(B) a possession of the United States (with-
in the meaning of section 638(2)). 

(2) Secure geological storage 

The Secretary, in consultation with the Ad-
ministrator of the Environmental Protection 
Agency 1 the Secretary of Energy, and the Sec-
retary of the Interior,,2 shall establish regula-
tions for determining adequate security meas-
ures for the geological storage of carbon diox-
ide under paragraph (1)(B) or (2)(C) of sub-
section (a) such that the carbon dioxide does 
not escape into the atmosphere. Such term 
shall include storage at deep saline forma-
tions, oil and gas reservoirs, and unminable 

coal seams under such conditions as the Sec-
retary may determine under such regulations. 

(3) Tertiary injectant 

The term ‘‘tertiary injectant’’ has the same 
meaning as when used within section 193(b)(1). 

(4) Qualified enhanced oil or natural gas recov-
ery project 

The term ‘‘qualified enhanced oil or natural 
gas recovery project’’ has the meaning given 
the term ‘‘qualified enhanced oil recovery 
project’’ by section 43(c)(2), by substituting 
‘‘crude oil or natural gas’’ for ‘‘crude oil’’ in 
subparagraph (A)(i) thereof. 

(5) Credit attributable to taxpayer 

Any credit under this section shall be attrib-
utable to the person that captures and phys-
ically or contractually ensures the disposal of 
or the use as a tertiary injectant of the quali-
fied carbon dioxide, except to the extent pro-
vided in regulations prescribed by the Sec-
retary. 

(6) Recapture 

The Secretary shall, by regulations, provide 
for recapturing the benefit of any credit allow-
able under subsection (a) with respect to any 
qualified carbon dioxide which ceases to be 
captured, disposed of, or used as a tertiary 
injectant in a manner consistent with the re-
quirements of this section. 

(7) Inflation adjustment 

In the case of any taxable year beginning in 
a calendar year after 2009, there shall be sub-
stituted for each dollar amount contained in 
subsection (a) an amount equal to the product 
of— 

(A) such dollar amount, multiplied by 
(B) the inflation adjustment factor for 

such calendar year determined under section 
43(b)(3)(B) for such calendar year, deter-
mined by substituting ‘‘2008’’ for ‘‘1990’’. 

(e) Application of section 

The credit under this section shall apply with 
respect to qualified carbon dioxide before the 
end of the calendar year in which the Secretary, 
in consultation with the Administrator of the 
Environmental Protection Agency, certifies 
that 75,000,000 metric tons of qualified carbon di-
oxide have been taken into account in accord-
ance with subsection (a). 

(Added Pub. L. 110–343, div. B, title I, § 115(a), 
Oct. 3, 2008, 122 Stat. 3829; amended Pub. L. 111–5, 
div. B, title I, § 1131(a), (b), Feb. 17, 2009, 123 Stat. 
325.) 

AMENDMENTS 

2009—Subsec. (a)(1)(B). Pub. L. 111–5, § 1131(b)(2), in-
serted ‘‘and not used by the taxpayer as described in 
paragraph (2)(B)’’ after ‘‘storage’’. 

Subsec. (a)(2)(C). Pub. L. 111–5, § 1131(a), added subpar. 
(C). 

Subsec. (d)(2). Pub. L. 111–5, § 1131(b)(1), inserted ‘‘the 
Secretary of Energy, and the Secretary of the Inte-
rior,’’ after ‘‘Environmental Protection Agency’’ and 
substituted ‘‘paragraph (1)(B) or (2)(C) of subsection 
(a)’’ for ‘‘subsection (a)(1)(B)’’ and ‘‘, oil and gas res-
ervoirs, and unminable coal seams’’ for ‘‘and unminable 
coal seems’’. 

Subsec. (e). Pub. L. 111–5, § 1131(b)(3), substituted 
‘‘taken into account in accordance with subsection (a)’’ 



Page 241 TITLE 26—INTERNAL REVENUE CODE § 46 

1 So in original. Probably should be followed by a comma. 2 So in original. Probably should be followed by ‘‘, and’’. 

for ‘‘captured and disposed of or used as a tertiary 
injectant’’. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1131(c), Feb. 17, 2009, 123 
Stat. 325, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to car-
bon dioxide captured after the date of the enactment of 
this Act [Feb. 17, 2009].’’ 

EFFECTIVE DATE 

Section applicable to carbon dioxide captured after 
Oct. 3, 2008, see section 115(d) of Pub. L. 110–343, set out 
as an Effective Date of 2008 Amendment note under sec-
tion 38 of this title. 

SUBPART E—RULES FOR COMPUTING INVESTMENT 
CREDIT 

Sec. 

46. Amount of credit. 
47. Rehabilitation credit. 
48. Energy credit. 
48A. Qualifying advanced coal project credit. 
48B. Qualifying gasification project credit. 
48C. Qualifying advanced energy project credit. 
49. At-risk rules. 
50. Other special rules. 
[50A, 50B. Repealed.] 

AMENDMENTS 

2009—Pub. L. 111–5, div. B, title I, § 1302(c)(2), Feb. 17, 
2009, 123 Stat. 348, added item 48C. 

2005—Pub. L. 109–58, title XIII, § 1307(c)(2), Aug. 8, 2005, 
119 Stat. 1006, added items 48A and 48B. 

2004—Pub. L. 108–357, title III, § 322(d)(2)(C), Oct. 22, 
2004, 118 Stat. 1475, which directed amendment of item 
48 by striking out ‘‘, reforestation credit’’, was exe-
cuted by striking out ‘‘; reforestation credit’’ after 
‘‘Energy credit’’ to reflect the probable intent of Con-
gress. 

1990—Pub. L. 101–508, title XI, § 11813(a), Nov. 5, 1990, 
104 Stat. 1388–536, amended heading and analysis gener-
ally, substituting in heading ‘‘Investment Credit’’ for 
‘‘Credit for Investment in Certain Depreciable Prop-
erty’’, in item 47 ‘‘Rehabilitation Credit’’ for ‘‘Certain 
dispositions, etc., of section 38 property’’, in item 48 
‘‘Energy credit; reforestation credit’’ for ‘‘Definitions; 
special rules’’, in item 49 ‘‘At-risk rules’’ for ‘‘Termi-
nation of regular percentage’’, and adding item 50. 

1986—Pub. L. 99–514, title II, § 211(c), Oct. 22, 1986, 100 
Stat. 2168, added item 49. 

1984—Pub. L. 98–369, div. A, title IV, § 474(n)(1), July 
18, 1984, 98 Stat. 833, substituted ‘‘E’’ for ‘‘B’’ as subpart 
designation. 

1978—Pub. L. 95–600, title III, § 312(c)(5), Nov. 6, 1978, 92 
Stat. 2826, struck out item 49 ‘‘Termination for period 
beginning April 19, 1969, and ending during 1971’’ and 
item 50 ‘‘Restoration of credit’’. 

1971—Pub. L. 92–178, title I, § 101(b)(5), Dec. 10, 1971, 85 
Stat. 499, substituted ‘‘Termination for period begin-
ning April 19, 1969, and ending during 1971’’ for ‘‘Termi-
nation of credit’’ in item 49 and added item 50. 

1969—Pub. L. 91–172, title VII, § 703(d), Dec. 30, 1969, 83 
Stat. 667, added item 49. 

1962—Pub. L. 87–834, § 2(b), Oct. 16, 1962, 76 Stat. 963, 
added subpart B. 

§ 46. Amount of credit 

For purposes of section 38, the amount of the 
investment credit determined under this section 
for any taxable year shall be the sum of— 

(1) the rehabilitation credit, 
(2) the energy credit 1 
(3) the qualifying advanced coal project cred-

it, 

(4) the qualifying gasification project credit 2 
(5) the qualifying advanced energy project 

credit. 

(Added Pub. L. 87–834, § 2(b), Oct. 16, 1962, 76 Stat. 
963; amended Pub. L. 88–272, title II, § 201(d)(4), 
Feb. 26, 1964, 78 Stat. 32; Pub. L. 89–384, § 1(c)(1), 
Apr. 8, 1966, 80 Stat. 102; Pub. L. 89–389, § 2(b)(5), 
Apr. 14, 1966, 80 Stat. 114; Pub. L. 89–800, § 3, Nov. 
8, 1966, 80 Stat. 1514; Pub. L. 90–225, § 2(a), Dec. 27, 
1967, 81 Stat. 731; Pub. L. 91–172, title III, 
§ 301(b)(4), title IV, § 401(e)(1), title VII, § 703(b), 
Dec. 30, 1969, 83 Stat. 585, 603, 666; Pub. L. 92–178, 
title I, §§ 102(a)(1), (b), 105(a)–(c), 106(a)–(c), 
107(a)(1), 108(a), Dec. 10, 1971, 85 Stat. 499, 503, 506, 
507; Pub. L. 93–406, title II, §§ 2001(g)(2)(B), 
2002(g)(2), 2005(c)(4), Sept. 2, 1974, 88 Stat. 957, 
968, 991; Pub. L. 94–12, title III, § 301(a), (b)(1)–(3), 
302(a), (b)(1), Mar. 29, 1975, 89 Stat. 36, 37, 40, 43; 
Pub. L. 94–455, title V, § 503(b)(4), title VIII, 
§§ 802(a), (b)(1)–(5), 803(a), (b)(1), 805(a), title XVI, 
§ 1607(b)(1)(B), title XVII, §§ 1701(b), 1703, title 
XIX, §§ 1901(a)(4), (b)(1)(C), 1906(b)(13)(A), title 
XXI, § 2112(a)(2), Oct. 4, 1976, 90 Stat. 1562, 
1580–1583, 1596, 1756, 1759, 1761, 1764, 1790, 1834, 
1905; Pub. L. 95–600, title I, § 141(e), (f)(2), title 
III, §§ 311(a), (c), 312(a), (b), (c)(2), 313(a), 316(a), 
(b)(1), (2), title VII, § 703(a)(1), (2), (j)(9), Nov. 6, 
1978, 92 Stat. 2794, 2795, 2824–2826, 2829, 2939, 2941; 
Pub. L. 95–618, title II, § 241(a), title III, § 301(a), 
(c)(1), Nov. 9, 1978, 92 Stat. 3192, 3194, 3199; Pub. 
L. 96–222, title I, §§ 101(a)(7)(A), (L)(iii)(I), (v)(I), 
(M)(i), 103(a)(2)(A), (B)(i)–(iii), (3), (4)(A), 
107(a)(3)(A), Apr. 1, 1980, 94 Stat. 197, 200, 201, 208, 
209, 223; Pub. L. 96–223, title II, §§ 221(a), 222(e)(2), 
223(b)(1), Apr. 2, 1980, 94 Stat. 260, 263, 266; Pub. 
L. 97–34, title II, §§ 207(c)(1), 211(a)(1), (b), (d), 
(e)(1), (2), (f)(1), 212(a)(1), (2), title III, §§ 302(c)(3), 
(d)(1), 332(a), Aug. 13, 1981, 95 Stat. 225, 227–229, 
235, 236, 272, 274, 296; Pub. L. 97–248, title II, 
§ 201(d)(8)(A), formerly § 201(c)(8)(A), §§ 205(b), 
265(b)(2)(A)(i), Sept. 3, 1982, 96 Stat. 420, 430, 547, 
renumbered § 201(d)(8)(A), Pub. L. 97–448, title 
III, § 306(a)(1)(A)(i), Jan. 12, 1983, 96 Stat. 2400; 
Pub. L. 97–354, § 5(a)(4)–(6), Oct. 19, 1982, 96 Stat. 
1692; Pub. L. 97–424, title V, §§ 541(b), 546(b), Jan. 
6, 1983, 96 Stat. 2192, 2199; Pub. L. 97–448, title I, 
§ 102(e)(1), (f)(5), title II, § 202(f), Jan. 12, 1983, 96 
Stat. 2370, 2372, 2396; Pub. L. 98–21, title I, 
§ 122(c)(1), Apr. 20, 1983, 97 Stat. 87; Pub. L. 98–369, 
div. A, title I, §§ 16(a), 31(f), 113(b)(2)(B), title IV, 
§§ 431(a), (b)(1), (d)(1)–(3), 474(o)(1)–(7), title VII, 
§ 713(c)(1)(C), July 18, 1984, 98 Stat. 505, 521, 637, 
805, 807, 810, 834–836, 957; Pub. L. 99–514, title II, 
§§ 201(d)(7)(B), 251(a), title IV, § 421(a), (b), title 
XVIII, §§ 1802(a)(6), (8), 1844(a), (b)(3), (5), 
1847(b)(11), 1848(a), Oct. 22, 1986, 100 Stat. 2141, 
2183, 2229, 2789, 2855, 2857; Pub. L. 100–647, title I, 
§§ 1002(a)(4), (15), (17), (25), 1009(a)(1), 1013(a)(44), 
title IV, § 4006, Nov. 10, 1988, 102 Stat. 3353, 3355, 
3356, 3445, 3545, 3652; Pub. L. 101–239, title VII, 
§§ 7106, 7814(d), Dec. 19, 1989, 103 Stat. 2306, 2413; 
Pub. L. 101–508, title XI, §§ 11406, 11813(a), Nov. 5, 
1990, 104 Stat. 1388–474, 1388–536; Pub. L. 108–357, 
title III, § 322(d)(1), Oct. 22, 2004, 118 Stat. 1475; 
Pub. L. 109–58, title XIII, § 1307(a), Aug. 8, 2005, 
119 Stat. 999; Pub. L. 111–5, div. B, title I, 
§ 1302(a), Feb. 17, 2009, 123 Stat. 345.) 

AMENDMENTS 

2009—Par. (5). Pub. L. 111–5 added par. (5). 
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2005—Pub. L. 109–58 struck out ‘‘and’’ at end of par. 
(1), struck out period at end of par. (2), and added pars. 
(3) and (4). 

2004—Pub. L. 108–357 inserted ‘‘and’’ at end of par. (1), 
substituted a period for ‘‘, and’’ at end of par. (2), and 
struck out par. (3) which read as follows: ‘‘the reforest-
ation credit.’’ 

1990—Pub. L. 101–508, § 11813(a), amended section gen-
erally, substituting present provisions for provisions 
relating to amount of investment credit, determination 
of percentages, qualified investments and qualified 
progress expenditures, limitations with respect to cer-
tain persons, a limitation in the case of certain regu-
lated companies, a 50 percent credit in the case of cer-
tain vessels, and special rule for cooperatives. 

Subsec. (b)(2)(A). Pub. L. 101–508, § 11406, substituted 
‘‘Dec. 31, 1991’’ for ‘‘Sept. 30, 1990’’ in table items (viii) 
C. and (ix) B. 

1989—Subsec. (b)(2)(A). Pub. L. 101–239, § 7106, sub-
stituted ‘‘Sept. 30, 1990’’ for ‘‘Dec. 31, 1989’’ in table 
items (viii) C., (ix) B., and (x). 

Pub. L. 101–239, § 7814(d), made technical correction to 
language of Pub. L. 100–647, § 4006, see 1988 Amendment 
note below. 

1988—Subsec. (b)(2)(A). Pub. L. 100–647, § 4006, as 
amended by Pub. L. 101–239, § 7814(d), substituted ‘‘1989’’ 
for ‘‘1988’’ in table items (viii) C., (ix) B., and (x). 

Subsec. (c)(5)(B). Pub. L. 100–647, § 1013(a)(44), sub-
stituted ‘‘private activity bonds’’ for ‘‘industrial devel-
opment bonds’’ in heading, and in text substituted ‘‘a 
private activity bond (within the meaning of section 
141)’’ for ‘‘an industrial development bond (within the 
meaning of section 103(b)(2))’’. 

Subsec. (c)(7). Pub. L. 100–647, § 1002(a)(17), substituted 
‘‘property to which section 168 applies’’ for ‘‘recovery 
property’’ in heading, substituted ‘‘property to which 
section 168 applies’’ for ‘‘recovery property’’ and 
‘‘168(e)’’ for ‘‘168(c)’’ in subpar. (A), substituted ‘‘168(e)’’ 
for ‘‘168(c)’’ in subpar. (B), and inserted ‘‘(as in effect on 
the day before the date of the enactment of the Tax Re-
form Act of 1986)’’ after ‘‘section 168(f)(3)(B)’’ in con-
cluding provisions. 

Subsec. (d)(1)(B)(i). Pub. L. 100–647, § 1002(a)(25)(A), 
substituted ‘‘property to which section 168 applies’’ for 
‘‘recovery property (within the meaning of section 
168)’’. 

Subsec. (d)(1)(B)(ii). Pub. L. 100–647, § 1002(a)(25)(B), 
substituted ‘‘to which section 168 does not apply’’ for 
‘‘which is not recovery property (within the meaning of 
section 168)’’. 

Subsec. (e)(3). Pub. L. 100–647, § 1002(a)(15), substituted 
‘‘property to which section 168 applies’’ for ‘‘recovery 
property (within the meaning of section 168)’’, ‘‘class 
life’’ for ‘‘present class life’’, and ‘‘168(i)(1)’’ for 
‘‘168(g)(2)’’. 

Subsec. (e)(4)(B). Pub. L. 100–647, § 1002(a)(4)(A), sub-
stituted ‘‘168(i)(3)’’ for ‘‘168(j)(6)’’. 

Subsec. (e)(4)(C). Pub. L. 100–647, § 1009(a)(1), inserted 
provisions at end which provided that any such election 
shall terminate effective with respect to the 1st taxable 
year of the organization making such election which 
begins after 1986, and which defined ‘‘regular invest-
ment tax credit property’’. 

Subsec. (e)(4)(D). Pub. L. 100–647, § 1002(a)(4)(B), sub-
stituted ‘‘paragraphs (5) and (6) of section 168(h)’’ for 
‘‘paragraphs (8) and (9) of section 168(j)’’. 

Subsec. (e)(4)(E). Pub. L. 100–647, § 1002(a)(4)(C), (D), 
substituted ‘‘168(h)’’ for ‘‘168(j)’’ and ‘‘168(h)(2)’’ for 
‘‘168(j)(4)’’. 

1986—Subsec. (b)(2)(A). Pub. L. 99–514, § 1847(b)(11), 
substituted ‘‘48(l)(3)(A)(viii)’’ for ‘‘48(l)(3)(A)(vii)’’ in 
table item (ii). 

Pub. L. 99–514, § 421(a), inserted table items (viii) to 
(xi). 

Subsec. (b)(2)(E). Pub. L. 99–514, § 421(b), added subpar. 
(E). 

Subsec. (b)(4). Pub. L. 99–514, § 251(a), in amending 
par. (4) generally, substituted in subpar. (A) definition 
of ‘‘rehabilitation percentage’’ for former table specify-
ing specific rehabilitation percentages, reenacted sub-

par. (B), and struck out subpar. (C) which related to 
definitions. 

Subsec. (c)(8)(D)(v). Pub. L. 99–514, § 1844(a), sub-
stituted ‘‘this subparagraph’’ for ‘‘clause (i)’’. 

Pub. L. 99–514, § 201(d)(7)(B), substituted ‘‘section 
465(b)(3)(C)’’ for ‘‘section 168(e)(4)’’. 

Subsec. (c)(9)(A). Pub. L. 99–514, § 1844(b)(3), sub-
stituted ‘‘an increase in the credit base for’’ for ‘‘addi-
tional qualified investment in’’. 

Subsec. (c)(9)(C)(i). Pub. L. 99–514, § 1844(b)(5), sub-
stituted ‘‘any increase in a taxpayer’s credit base for 
any property by reason of this paragraph shall be taken 
into account as if it were property placed in service by 
the taxpayer in the taxable year in which the property 
referred to in subparagraph (A) was first placed in serv-
ice’’ for ‘‘any increase in a taxpayer’s qualified invest-
ment in property by reason of this paragraph shall be 
deemed to be additional qualified investment made by 
the taxpayer in the year in which the property referred 
to in subparagraph (A) was first placed in service’’. 

Subsec. (e)(4)(D), (E). Pub. L. 99–514, § 1802(a)(6), (8), 
added subpars. (D) and (E). 

Subsec. (f)(9). Pub. L. 99–514, § 1848(a), struck out par. 
(9) which related to a special rule for additional credit. 

1984—Subsec. (a). Pub. L. 98–369, § 474(o)(1), amended 
subsec. (a) generally, so as to contain provisions relat-
ing to amount of investment credit, which formerly 
constituted only par. (2)(A)(i), (ii), and (iv) of subsec. 
(a). 

Subsec. (a)(4). Pub. L. 98–369, § 713(c)(1)(C), substituted 
‘‘premature distributions to key employees’’ for ‘‘pre-
mature distributions to owner-employees’’. 

Subsec. (b). Pub. L. 98–369, § 474(o)(1), amended subsec. 
(b) generally, substituting provisions relating to deter-
mination of percentages for purposes of subsec. (a), for 
provisions relating to carryback and carryover of un-
used credits. 

Subsec. (c)(7)(A). Pub. L. 98–369, § 13(b)(2)(B), inserted 
‘‘recovery’’ before first reference to ‘‘property’’. 

Subsec. (c)(8). Pub. L. 98–369, § 431(a), substituted 
‘‘Certain nonrecourse financing excluded from credit 
base’’ for ‘‘Limitation to amount at risk’’ in heading. 

Subsec. (c)(8)(A). Pub. L. 98–369, § 431(a), substituted 
provisions reducing the credit base of any property to 
which this paragraph applies by the nonqualified non-
recourse financing with respect to such property for 
provisions relating to limitation of the basis to the 
amount at risk in the case of new or used section 38 
property placed in service during the taxable year by a 
taxpayer described in section 465(a)(1) and used in con-
nection with an activity with respect to which any loss 
was subject to limitation under section 465. 

Subsec. (c)(8)(B). Pub. L. 98–369, § 431(a), substituted 
provisions relating to the property to which this para-
graph applies for provisions defining ‘‘at risk’’ and stat-
ing the circumstances under which a taxpayer would be 
considered to be at risk for purposes of this paragraph. 

Subsec. (c)(8)(C). Pub. L. 98–369, § 431(a), substituted 
provisions defining ‘‘credit base’’ for provisions relat-
ing to a special rule for partnerships and subchapter S 
corporations. 

Subsec. (c)(8)(D). Pub. L. 98–369, § 431(a), substituted 
provisions defining ‘‘nonqualified nonrecourse financ-
ing’’ for provisions defining ‘‘qualified person’’. 

Subsec. (c)(8)(D)(i)(I). Pub. L. 98–369, § 16(a), repealed 
amendments made by Pub. L. 97–34, § 302(c). See 1981 
Amendment note below. 

Subsec. (c)(8)(E). Pub. L. 98–369, § 431(a), substituted 
provisions relating to the application of this paragraph 
to partnerships and subchapter S corporations for pro-
visions defining ‘‘related person’’. 

Subsec. (c)(8)(F)(i). Pub. L. 98–369, § 431(d)(1), sub-
stituted provisions that subpar. (A) shall not apply 
with respect to qualified energy property for provisions 
that subpar. (A) would not apply to amounts borrowed 
with respect to qualified energy property (other than 
amounts described in subpar. (B)). 

Subsec. (c)(8)(F)(ii)(II). Pub. L. 98–369, § 474(o)(2), sub-
stituted ‘‘subsection (b)(2)’’ for ‘‘section 46(a)(2)(C)’’. 

Subsec. (c)(8)(F)(ii)(III). Pub. L. 98–369, § 431(d)(2), sub-
stituted provisions that qualified energy property 
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means energy property to which (but for this subpar.) 
subpar. (A) applies and not more than 75 percent of the 
basis of which is attributable to nonqualified non-
recourse financing for provisions that qualified energy 
property meant energy property to which (but for this 
subpar.) subpar. (A) applied and with respect to which 
the taxpayer was at risk (within the meaning of section 
465(b) without regard to par. (5) thereof) in an amount 
equal to at least 25 percent of the basis of the property. 

Subsec. (c)(8)(F)(ii)(IV). Pub. L. 98–369, § 431(d)(3), sub-
stituted ‘‘nonqualified nonrecourse financing’’ for 
‘‘nonrecourse financing (other than financing described 
in section 46(c)(8)(B)(ii))’’. 

Subsec. (c)(9). Pub. L. 98–369, § 431(b)(1), substituted 
provisions relating to subsequent decreases in non-
qualified nonrecourse financing with respect to the 
property for provisions relating to subsequent increases 
in the taxpayer’s amount at risk with respect to the 
property. 

Subsec. (e)(1). Pub. L. 98–369, § 474(o)(3)(A), struck out 
‘‘and the $25,000 amount specified under subparagraphs 
(A) and (B) of subsection (a)(3)’’, and substituted ‘‘such 
qualified investment’’ for ‘‘such items’’, in provisions 
following subpar. (B). 

Subsec. (e)(2). Pub. L. 98–369, § 474(o)(3)(B), substituted 
‘‘qualified investment’’ for ‘‘the items described there-
in’’ in introductory provisions. 

Subsec. (e)(4). Pub. L. 98–369, § 31(b), added par. (4). 
Subsec. (f)(1). Pub. L. 98–369, § 474(o)(4)(A), substituted 

‘‘no credit determined under subsection (a) shall be al-
lowed by section 38’’ for ‘‘no credit shall be allowed by 
section 38’’ in introductory provisions. 

Subsec. (f)(1)(A), (B). Pub. L. 98–369, § 474(o)(4)(B), sub-
stituted ‘‘the credit determined under subsection (a) 
and allowable by section 38’’ for ‘‘the credit allowable 
by section 38’’. 

Subsec. (f)(2). Pub. L. 98–369, § 474(o)(4)(A), substituted 
‘‘no credit determined under subsection (a) shall be al-
lowed by section 38’’ for ‘‘no credit shall be allowed by 
section 38’’ in introductory provisions. 

Subsec. (f)(2)(A), (B). Pub. L. 98–369, § 474(o)(4)(B), sub-
stituted ‘‘the credit determined under subsection (a) 
and allowable by section 38’’ for ‘‘the credit allowable 
by section 38’’. 

Subsec. (f)(4)(B). Pub. L. 98–369, § 474(o)(4)(C), sub-
stituted ‘‘the credit determined under subsection (a) 
and allowed by section 38’’ for ‘‘the credit allowed by 
section 38’’ in introductory provisions. 

Subsec. (f)(8). Pub. L. 98–369, § 474(o)(5), substituted 
‘‘the credit determined under subsection (a) and allow-
able under section 38’’ for ‘‘the credit allowable under 
section 38’’ in two places, and ‘‘(within the meaning of 
the first sentence of subsection (c)(3)(B))’’ for ‘‘(within 
the meaning of subsection (a)(7)(C))’’. 

Subsec. (g)(2). Pub. L. 98–369, § 474(o)(6), substituted 
‘‘the limitation of section 38(c)’’ for ‘‘the limitation of 
subsection (a)(3)’’. 

Subsec. (h)(1). Pub. L. 98–369, § 474(o)(7), substituted 
‘‘the credit determined under subsection (a) and allow-
able to the organization under section 38’’ for ‘‘the 
credit allowable to the organization under section 38’’ 
and ‘‘the limitation contained in section 38(c)’’ for ‘‘the 
limitation contained in subsection (a)(3)’’. 

1983—Subsec. (a)(2)(C)(i). Pub. L. 97–424, § 546(b), added 
section VII to the table. 

Subsec. (a)(2)(C)(iii)(I). Pub. L. 97–448, § 202(f), sub-
stituted ‘‘before January 1, 1983, all engineering studies 
in connection with the commencement of the construc-
tion of the project have been completed and all envi-
ronmental and construction permits required under 
Federal, State, or local law in connection with the 
commencement of the construction of the project have 
been applied for, and’’ for ‘‘before January 1, 1983, the 
taxpayer has completed all engineering studies in con-
nection with the commencement of the construction of 
the project, and has applied for all environmental and 
construction permits required under Federal, State, or 
local law in connection with the commencement of the 
construction of the project, and’’. 

Subsec. (a)(2)(F)(iii)(II). Pub. L. 97–448, § 102(f)(5)(A), 
substituted ‘‘a qualified rehabilitated building’’ for 
‘‘any building’’. 

Subsec. (a)(2)(F)(iii)(III). Pub. L. 97–448, § 102(f)(5)(B), 
substituted ‘‘means a qualified rehabilitated building 
which meets the requirements of section 48(g)(3)’’ for 
‘‘has the meaning given to such term by section 
48(g)(3)’’. 

Subsec. (a)(4)(B). Pub. L. 98–21 substituted ‘‘relating 
to credit for the elderly and the permanently and to-
tally disabled’’ for ‘‘relating to credit for the elderly’’. 

Subsec. (c)(7). Pub. L. 97–448, § 102(e)(1), substituted 
‘‘in the case of property other than 3-year property 
(within the meaning of section 168(c))’’ for ‘‘in the case 
of 15-year public utility, 10-year, or 5-year property 
(within the meaning of section 168(c))’’ in subpar. (A) 
and, in provisions following subpar. (B), substituted 
‘‘shall be treated as property which is not 3-year prop-
erty’’ for ‘‘shall be treated as 5-year property’’. 

Subsec. (f)(10). Pub. L. 97–424, § 541(b), added par. (10). 
1982—Subsec. (a)(3)(B). Pub. L. 97–248, § 205(b)(1), sub-

stituted ‘‘85 percent’’ for ‘‘the following percentage’’, 
substituted a period for the colon, and struck out table 
of percentages at end of subpar. (B). 

Subsec. (a)(4). Pub. L. 97–354, § 5(a)(4), substituted 
‘‘section 1374 (relating to tax on certain capital gains of 
S corporations)’’ for ‘‘section 1378 (relating to tax on 
certain capital gains of subchapter S corporations)’’. 

Pub. L. 97–248, §§ 201(d)(8)(A), formerly 201(c)(8)(A), 
265(b)(2)(A), substituted ‘‘(relating to corporate mini-
mum tax)’’ for ‘‘(relating to minimum tax for tax pref-
erences)’’ after ‘‘section 56’’, and inserted ‘‘section 
72(q)(1) (relating to 5-percent tax on premature dis-
tributions under annuity contracts),’’ after ‘‘owner-em-
ployees)’’. 

Subsec. (a)(7). Pub. L. 97–248, § 205(b)(2), redesignated 
par. (9) as (7), and, in par. (7)(B), as so redesignated, 
substituted reference to 85 percent for former reference 
to the percentage determined under subsec. (a)(3)(B) in 
cl. (i), struck out former cl. (ii), which provided that 
pars. (7) and (8) would not apply in certain instances, 
and redesignated former cl. (iii) as (ii). Former par. (7), 
which provided for alternative limitations in the case 
of certain utilities, was struck out. 

Subsec. (a)(8). Pub. L. 97–248, § 205(b)(2)(A), struck out 
par. (8) which provided for alternative limitations in 
the case of certain railroads and airlines. 

Subsec. (a)(9). Pub. L. 97–248, § 205(b)(2)(A), redesig-
nated par. (9) as (7). 

Subsec. (c)(8)(C). Pub. L. 97–354, § 5(a)(5), substituted 
‘‘S corporation’’ for ‘‘electing small business corpora-
tion (within the meaning of section 1371(b))’’. 

Subsec. (e)(3). Pub. L. 97–354, § 5(a)(6), substituted ‘‘an 
S corporation’’ for ‘‘an electing small business corpora-
tion (as defined in section 1371)’’. 

1981—Subsec. (a)(2)(A)(iv). Pub. L. 97–34, § 212(a)(1), 
added cl. (iv). 

Subsec. (a)(2)(E). Pub. L. 97–34, § 332(a), substituted 
‘‘December 31, 1982’’ for ‘‘December 31, 1983’’ in cls. (i) 
and (ii) and added cl. (iii). 

Subsec. (a)(2)(F). Pub. L. 97–34, § 212(a)(2), added sub-
par. (F). 

Subsec. (b)(1). Pub. L. 97–34, § 207(c)(1), inserted provi-
sion after subpar. (D) directing that, in the case of an 
unused credit for an unused credit year ending after 
Dec. 31, 1973, this paragraph be applied by substituting 
‘‘15’’ for ‘‘7’’ in subpar. (B) and by substituting ‘‘18’’ for 
‘‘10’’ and ‘‘17’’ for ‘‘9’’ in second sentence. 

Subsec. (c)(2). Pub. L. 97–34, § 211(e)(1), inserted ref-
erences in provisions preceding table to exceptions pro-
vided in paragraphs (3), (6), and (7). 

Subsec. (c)(6)(A). Pub. L. 97–34, § 211(e)(2), substituted 
‘‘Notwithstanding paragraph (2) or (3)’’ for ‘‘Notwith-
standing paragraph (2)’’ and inserted ‘‘or which is re-
covery property (within the meaning of section 168),’’ 
after ‘‘3 years or more,’’. 

Subsec. (c)(7). Pub. L. 97–34, § 211(a)(1), added par. (7). 
Subsec. (c)(8). Pub. L. 97–34, § 211(f)(1), added par. (8). 
Subsec. (c)(8)(D)(i)(I). Pub. L. 97–34, § 302(c)(3), (d)(1), 

provided that, applicable to taxable years beginning 
after Dec. 31, 1984, subsection (c)(8)(D)(i)(I) of this sec-
tion (relating to limitation to amount at risk) is 
amended by striking out ‘‘clause (i), (ii), or (iii) of sub-
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paragraph (A) or subparagraph (B) of section 128(c)(2)’’ 
and inserting in lieu thereof ‘‘subparagraph (A) or (B) 
of section 128(c)(1)’’. Section 16(a) of Pub. L. 98–369, re-
pealed section 302(c) of Pub. L. 97–34, and provided that 
this title shall be applied and administered as if section 
302(c), and the amendments made by section 302(c), had 
not been enacted. 

Subsec. (c)(9). Pub. L. 97–34, § 211(f)(1), added par. (9). 
Subsec. (d)(1). Pub. L. 97–34, § 211(b)(1), designated ex-

isting provisions as subpar. (A), substituted ‘‘an 
amount equal to the aggregate of the applicable per-
centage of each qualified progress expenditure for the 
taxable year’’ for ‘‘an amount equal to his aggregate 
qualified progress expenditures for the taxable year’’ in 
subpar. (A) as so designated, and added subpar. (B). 

Subsec. (d)(2)(A)(ii). Pub. L. 97–34, § 211(b)(2), struck 
out ‘‘having a useful life of 7 years or more’’ after ‘‘it 
is reasonable to believe will be new section 38 prop-
erty’’. 

Subsec. (e)(3). Pub. L. 97–34, § 211(d), in provisions fol-
lowing subpar. (B), inserted provision that, for purposes 
of subpar. (B), in the case of any recovery property 
(within the meaning of section 168), the useful life be 
the present class life for such property (as defined in 
section 168(g)(2)). 

1980—Subsec. (a)(2)(A). Pub. L. 96–222, 
§ 101(a)(7)(L)(iii)(I), substituted ‘‘employee plan’’ for 
‘‘ESOP’’. 

Subsec. (a)(2)(C). Pub. L. 96–223, § 221(a), revised provi-
sions relating to energy percentage by substituting a 
tabular format embracing separate coverage for solar, 
wind, or geothermal property, ocean thermal property, 
qualified hydroelectric generating property, and bio-
mass property using percentages varying between 10 
and 15 percent and covering periods from Oct. 1, 1978, to 
Dec. 31, 1985, with longer periods for certain long-term 
projects and certain hydroelectric generating property 
for provisions that had set the energy percentage at 10 
percent for the period beginning Oct. 1, 1978, and ending 
Dec. 31, 1982, and zero with respect to any other period. 

Subsec. (a)(2)(D). Pub. L. 96–223, § 222(e)(2), inserted 
provision that in the case of any qualified hydro-
electric generating property which is a fish passage-
way, the special rule for certain energy property em-
braced in the first sentence would not apply to any pe-
riod after 1979 for which the energy percentage for such 
property is greater than zero. 

Subsec. (a)(2)(E). Pub. L. 96–222, § 101(a)(7)(L)(v)(I), 
(M)(i), substituted in heading ‘‘employee plan’’ for 
‘‘ESOP’’ and in cls. (i) and (ii) inserted ‘‘and ending on’’ 
before ‘‘December 31, 1983’’. 

Subsec. (a)(9). Pub. L. 96–222, § 103(a)(2)(B)(i), redesig-
nated par. (10) as (9). A former par. (9) was previously 
repealed by section 312(b)(2) of Pub. L. 95–600. 

Subsec. (a)(9)(A). Pub. L. 96–223, § 223(b)(1)(A), inserted 
‘‘and’’ at end of cl. (i), substituted a period for ‘‘(other 
than solar wind energy property), and’’ at end of cl. (ii), 
and struck out cl. (iii) which had provided for the appli-
cation of so much of the credit allowed by section 38 as 
was attributable to the application of the energy per-
centage to solar or wind energy property. 

Subsec. (a)(9)(B). Pub. L. 96–223. § 223(b)(1)(B), struck 
out ‘‘other than solar or wind energy property’’ after 
‘‘energy property’’ in heading. 

Pub. L. 96–222, § 103(a)(2)(B)(ii), (iii), substituted 
‘‘paragraph (3)(B) shall be applied by substituting ‘100 
percent’ for the percentage determined under the table 
contained in such paragraph’’ for ‘‘paragraph (3)(C) 
shall be applied by substituting ‘100 percent’ for ‘50 per-
cent’ ’’ in cl. (i) and ‘‘(7) and (8)’’ for ‘‘(7), (8), and (9)’’ 
in cl. (ii). 

Subsec. (a)(9)(C). Pub. L. 96–223, § 223(b)(1)(C), struck 
out subpar. (C) which related to a refundable credit for 
solar or wind energy property. 

Subsec. (a)(10). Pub. L. 96–222, § 103(a)(2)(B)(i), redesig-
nated par. (10) as (9). 

Subsec. (c)(5)(B). Pub. L. 96–222, § 103(a)(3), inserted 
provisions requiring that this subparagraph not apply 
for purposes of applying the energy percentage. 

Subsec. (e)(3). Pub. L. 96–222, § 103(a)(4)(A), inserted 
provisions requiring that this paragraph not apply with 

respect to any property which is treated as section 38 
property by reason of section 48(a)(1)(E). 

Subsec. (f)(1), (2). Pub. L. 95–600, § 312(c)(2), as amend-
ed by Pub. L. 96–222, § 103(a)(2)(A), substituted ‘‘ ‘de-
scribed in section 50 (as in effect before its repeal by 
the Revenue Act of 1978)’ ’’ for ‘‘ ‘described in section 
50’ ’’. 

Subsec. (f)(8). Pub. L. 96–222, § 107(a)(3)(A), substituted 
‘‘subsection (a)(7)(C)’’ for ‘‘subsection (a)(7)(D)’’. 

Subsec. (f)(9). Pub. L. 96–222, § 101(a)(7)(A), substituted 
in provisions preceding subpar. (A) ‘‘subparagraph (E) 
of subsection (a)(2)’’ for ‘‘subparagraph (B) of sub-
section (a)(2)’’ and in subpar. (A) ‘‘a tax credit em-
ployee stock ownership plan which meets the require-
ments of section 409A’’ for ‘‘an employee ownership 
plan which meets the requirements of section 301(d) of 
the Tax Reduction Act of 1975’’. 

1978—Subsec. (a)(2). Pub. L. 95–618, § 301(a)(1), among 
other changes, inserted provisions relating to an alter-
native energy property tax credit which would pay for 
a certain percentage of the cost of equipment which 
uses sources of energy other than oil and gas and of as-
sociated pollution control, handling, and preparation 
equipment. 

Subsec. (a)(2)(B). Pub. L. 95–600, § 311(a), made 10 per-
cent limitation on investment tax credit permanent. 

Subsec. (a)(2)(E). Pub. L. 95–600, § 141(e), (f)(2), sub-
stituted ‘‘December 31, 1983’’ for ‘‘and ending on Decem-
ber 31, 1980’’ wherever appearing, ‘‘section 48(n)(1)(B)’’ 
for ‘‘section 301(e) of the Tax Reduction Act of 1975’’ 
and ‘‘section 409A’’ for ‘‘section 301(d) of the Tax Re-
duction Act of 1975’’. 

Subsec. (a)(3). Pub. L. 95–600, § 312(a), increased the 
present 50 percent tax liability limitation to 90 percent, 
to be phased in at an additional 10 percentage points 
per year beginning with taxable years which end in 
1979. 

Subsec. (a)(7). Pub. L. 95–600, § 312(b)(1), in subpar. (A) 
substituted ‘‘the taxable year ending in 1979’’ for ‘‘a 
taxable year ending after calendar year 1974 and before 
calendar year 1981’’, ‘‘subparagraph (B)’’ for ‘‘subpara-
graph (C)’’, and ‘‘for ‘60 percent’ the taxpayer’s’’ for 
‘‘for 50 percent his’’ and inserted ‘‘the application of 
this paragraph results in a percentage higher than 60 
percent,’’ before ‘‘then subparagraph (B)’’; in subpar. 
(B) substituted ‘‘70 percent’’ for ‘‘50 percent plus the 
tentative percentage for such year’’; struck out former 
subpar. (C), which related to the determination of the 
tentative percentage, and redesignated former subpar. 
(D) as (C). 

Subsec. (a)(8). Pub. L. 95–600, § 312(b)(2), in subpar. (A) 
substituted ‘‘the taxable year ending in 1979’’ for ‘‘a 
taxable year ending after calendar year 1976, and before 
calendar year 1983’’, ‘‘subparagraph (B)’’ for ‘‘subpara-
graph (C)’’, and ‘‘for ‘60 percent’ (‘70 percent’ in the 
case of a taxable year ending in 1980) the taxpayer’s’’ 
for ‘‘for 50 percent his’’ and inserted reference to airline 
property and ‘‘the application of this paragraph results 
in a percentage higher than 60 percent (70 percent in 
the case of a taxable year ending in 1980),’’ before ‘‘then 
subparagraph (B)’’; in subpar. (B) inserted reference to 
airline property and substituted ‘‘90 percent (80 percent 
in the case of a taxable year ending in 1980)’’ for ‘‘50 
percent plus the tentative percentage for such year’’; in 
subpar. (C) table struck out tentative percentage of 50 
for 1977 or 1978, 20 for 1981, and 10 for 1982; and added 
subpar. (E). 

Subsec. (a)(9). Pub. L. 95–600, § 312(b)(2), struck out 
par. (9) which related to the alternative limitation in 
the case of certain airlines. 

Subsec. (a)(10). Pub. L. 95–618, § 301(c)(1), added par. 
(10). 

Subsec. (c)(3)(A). Pub. L. 95–618, § 301(a)(2)(A), sub-
stituted ‘‘For the period beginning on January 1, 1981, 
in the case of any property’’ for ‘‘To the extent that 
subsection (a)(2)(C) applies to property’’ and inserted 
provisions that the preceding sentence not apply for 
purposes of applying the energy percentage. 

Pub. L. 95–600, § 311(c)(1), substituted ‘‘To the extent 
that the credit allowed by section 38 with respect to 
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any public utility property is determined at the rate of 
7 percent’’ for ‘‘For the period beginning on January 1, 
1981’’. 

Subsec. (c)(5). Pub. L. 95–600, § 313(a), increased the in-
vestment credit available to pollution control facilities 
which a taxpayer has elected to amortize over a five- 
year period to a full investment credit from a one-half 
investment credit. 

Subsec. (c)(6). Pub. L. 95–618, § 241(a), added par. (6). 
Subsec. (e)(1)(C). Pub. L. 95–600, § 316(b)(1), struck out 

subpar. (C) which related to a cooperative organization 
described in section 1381(a). 

Subsec. (e)(2)(C). Pub. L. 95–600, § 316(b)(2), struck out 
subpar. (C) which related to a cooperative organization. 

Subsec. (f)(1), (2). Pub. L. 95–600, § 312(c)(2), struck out 
‘‘described in section 50’’ after ‘‘with respect to any 
property’’. See 1980 Amendment note above. 

Subsec. (f)(8). Pub. L. 95–618, § 301(a)(2)(B), substituted 
‘‘, the Tax Reform Act of 1976, and the Energy Tax Act 
of 1978’’ for ‘‘and the Tax Reform Act of 1976’’. 

Pub. L. 95–600, §§ 311(c)(2), 703(a)(1), substituted ‘‘sub-
section (a)(7)(D)’’ for ‘‘subsection (a)(6)(D)’’ and in-
serted reference to the Revenue Act of 1978. 

Subsec. (g)(5). Pub. L. 95–600, § 703(a)(2), substituted 
‘‘Merchant Marine Act, 1936’’ for ‘‘Merchant Marine 
Act, 1970’’. 

Subsec. (h). Pub. L. 95–600, § 316(a), added subsec. (h). 
1976—Subsec. (a)(1). Pub. L. 94–455, § 802(a)(2), added 

par. (1) and struck out former par. (1) which related to 
the percentage of allowable credit under section 38. 

Subsec. (a)(2). Pub. L. 94–455, § 802(a)(2), added par. (2). 
Former par. (2) redesignated (3). 

Subsec. (a)(3). Pub. L. 94–455, § 802(a)(1), redesignated 
former par. (2) as (3). Former par. (3) redesignated (4). 

Subsec. (a)(4). Pub. L. 94–455, §§ 503(b)(4), 802(a)(1), 
(b)(1), 1901(a)(4)(A), (b)(1)(C), as amended by Pub. L. 
95–600, § 703(j)(9), redesignated former par. (3) as (4), and 
in par. (4) as so redesignated, redesignated former sub-
par. (C) as (B) and substituted in provisions preceding 
subpar. (A) ‘‘paragraph (3)’’ for ‘‘paragraph (2)’’, in sub-
par. (B) as so redesignated ‘‘credit for the elderly’’ for 
‘‘retirement income’’, and in provisions following sub-
par. (B) ‘‘section 408(f)’’ for ‘‘section 408(e)’’. Former 
par. (4) redesignated (5). 

Subsec. (a)(5). Pub. L. 94–455, § 802(a)(1), (b)(1), redesig-
nated former par. (4) as (5) and substituted ‘‘paragraph 
(3)’’ for ‘‘paragraph (2)’’. Former par. (5) redesignated 
(6). 

Subsec. (a)(6). Pub. L. 94–455, §§ 802(a)(1), (b)(1), 
1906(b)(13)(A), redesignated former par. (5) as (6) and 
substituted ‘‘paragraph (3)’’ for ‘‘paragraph (2)’’ and 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’. Former 
par. (6) redesignated (7). 

Subsec. (a)(7). Pub. L. 94–455, § 802(a)(1), (b)(1), redesig-
nated former par. (6) as (7) and substituted ‘‘paragraph 
(3)’’ for ‘‘paragraph (2)’’. 

Subsec. (a)(8). Pub. L. 94–455, § 1701(b), added par. (8). 
Subsec. (a)(9). Pub. L. 94–455, § 1703, added par. (9). 
Subsec. (b). Pub. L. 94–455, § 802(b)(2), among other 

changes, inserted requirement that tax credits carried 
over are applied first to the tax liability for that year, 
after which tax credits earned currently are then ap-
plied. 

Subsec. (c)(3)(A). Pub. L. 94–455, § 802(b)(3), substituted 
‘‘subsection (a)(2)(C)’’ for ‘‘subsection (a)(1)(C)’’. 

Subsec. (c)(3)(B)(iii). Pub. L. 94–455, § 1901(a)(4)(B), 
substituted ‘‘47 U.S.C. 222(a)(5)’’ for ‘‘47 U.S.C., sec. 
222(a)(5)’’. 

Subsec. (c)(5). Pub. L. 94–455, § 2112(a)(2), added par. 
(5). 

Subsec. (d)(4)(D), (6). Pub. L. 94–455, § 1906(b)(13)(A), 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (e)(1)(C). Pub. L. 94–455, § 802(b)(4), substituted 
‘‘subsection (a)(3)’’ for ‘‘subsection (a)(2)’’. 

Subsec. (e)(2). Pub. L. 94–455, § 1607(b)(1)(B), sub-
stituted in subpar. (B) ‘‘857(b)(2)(B)’’ for ‘‘857(b)(2)(C)’’ 
and inserted in provisions following subpar. (C) ref-
erence to determine without regard to any deduction 
for capital gains dividends (as defined in section 
857(b)(3)(C)) and by excluding any net capital gain. 

Subsec. (f)(1)(B), (2), (3). Pub. L. 94–455, § 1906(b)(13)(A), 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (f)(4)(A). Pub. L. 94–455, § 803(b)(1)(A), (B), sub-
stituted ‘‘paragraphs (1), (2), and (9)’’ for ‘‘paragraphs 
(1) and (2)’’ and ‘‘paragraph (1), (2), or (9)’’ for ‘‘para-
graph (1) or (2)’’ wherever appearing. 

Subsec. (f)(4)(B)(ii). Pub. L. 94–455, § 803(b)(1)(C), sub-
stituted ‘‘paragraph (2) or the election described in 
paragraph (9),’’ for ‘‘paragraph (2),’’. 

Subsec. (f)(7). Pub. L. 94–455, § 1906(b)(13)(A), struck 
out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (f)(8). Pub. L. 94–455, §§ 802(b)(5), 1906(b)(13)(A), 
inserted reference to the Tax Reform Act of 1976 and 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (f)(9). Pub. L. 94–455, § 803(a), added par. (9). 
Subsec. (g). Pub. L. 94–455, § 805(a), added subsec. (g). 
1975—Subsec. (a)(1). Pub. L. 94–12, § 301(a), designated 

existing provisions as subpar. (A), substituted ‘‘Except 
as otherwise provided in this paragraph, in the case of 
a property described in subparagraph (D), the’’ for 
‘‘The’’, ‘‘10 percent’’ for ‘‘7 percent’’, and ‘‘(as deter-
mined under subsections (c) and (d))’’ for ‘‘(as defined 
in subsection (c))’’ in subpar. (A) as so designated, and 
added subpars. (B), (C), and (D). 

Subsec. (a)(6). Pub. L. 94–12, § 301(b)(2), added par. (6). 
Subsec. (c)(3)(A). Pub. L. 94–12, § 301(b)(1), substituted 

‘‘To the extent that subsection (a)(1)(C) applies to prop-
erty which is public utility property, the’’ for ‘‘In the 
case of section 38 property which is public utility prop-
erty, the’’. 

Subsec. (c)(4). Pub. L. 94–12, § 302(b)(1), added par. (4). 
Subsecs. (d), (e). Pub. L. 94–12, § 302(a), added subsec. 

(d) and redesignated former subsec. (d) as (e). Former 
subsec. (e) redesignated (f) and amended. 

Subsec. (f). Pub. L. 94–12, §§ 301(b)(3), 302(a), redesig-
nated former subsec. (e) as (f) and in subsec. (f) as so re-
designated added par. (8). 

1974—Subsec. (a)(3). Pub. L. 93–406 inserted reference 
to section 402(e) (relating to tax on lump sum distribu-
tions), section 72(m)(5)(B) (relating to 10 percent tax on 
premature distributions to owner-employees), and sec-
tion 408(e) (relating to additional tax on income from 
certain retirement accounts). 

1971—Subsec. (b)(1). Pub. L. 92–178, § 106(b), inserted 
concluding sentence ‘‘In the case of an unused credit 
for an unused credit year ending before January 1, 1971, 
which is an investment credit carryover to a taxable 
year beginning after December 31, 1970 (determined 
without regard to this sentence), this paragraph shall 
be applied by substituting ‘10 taxable years’ for ‘7 tax-
able years’ in subparagraph (B) and by substituting ‘13 
taxable years’ for ‘10 taxable years’ and ‘12 taxable 
years’ for ‘9 taxable years’ in the preceding sentence.’’ 

Subsec. (b)(3). Pub. L. 92–178, § 106(a), added par. (3). 
Subsec. (b)(5). Pub. L. 92–178, § 106(c)(1), substituted 

‘‘Certain taxable years ending in 1969, 1970, or 1971’’ for 
‘‘Taxable years beginning after December 31, 1968, and 
ending after April 18, 1969’’ in heading; substituted 
‘‘ending after April 18, 1969, and before January 1, 1972,’’ 
for ‘‘ending after April 18, 1969,’’; and provided that ‘‘In 
the case of a taxable year ending after August 15, 1971, 
and before January 1, 1972, the percentage contained in 
the preceding sentence shall be increased by 6 percent-
age points for each month (or portion thereof) in the 
taxable year after August 15, 1971’’. 

Subsec. (b)(6). Pub. L. 92–178, § 106(c)(2), substituted 
‘‘ending after April 18, 1969, and before January 1, 1971,’’ 
for ‘‘ending after April 18, 1969,’’ and ‘‘following the 7th 
taxable year after the unused credit year’’ for ‘‘follow-
ing the last taxable year for which such portion may be 
added under paragraph (1)’’, respectively. 

Subsec. (c)(2). Pub. L. 92–178, § 102(a)(1), (b), sub-
stituted ‘‘3 years’’, ‘‘5 years’’, and ‘‘7 years’’ for ‘‘4 
years’’ (once), ‘‘6 years’’ (twice), and ‘‘8 years’’ (twice), 
respectively in tables of first sentence and substituted 
in second sentence ‘‘subpart’’ for ‘‘paragraph’’ and 
‘‘useful life of any property shall be the useful life used 
in computing the allowance for depreciation under sec-
tion 167 for the taxable year in which the property is 
placed in service’’ for ‘‘useful life of any property shall 
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be determined as of the time such property is placed in 
service by the taxpayer’’. 

Subsec. (c)(3)(A). Pub. L. 92–178, § 105(a), substituted 
the fraction of ‘‘4⁄7’’ for ‘‘3⁄7’’. 

Subsec. (c)(3)(B). Pub. L. 92–178, § 105(b)(1), (2), struck 
out cl. (iii) provisions respecting telephone service, re-
designated cl. (iv) as (iii), included in cl. (iii) provision 
of former cl. (iii) respecting telephone service, included 
other communication services (other than inter-
national telegraph service), and defined term ‘‘public 
utility property’’ to also mean communication prop-
erty of type used by persons engaged in providing tele-
phone or microwave communication services to which 
cl. (iii) applies, if such property is used predominantly 
for communication purposes, respectively. 

Subsec. (c)(3)(C). Pub. L. 92–178, § 105(b)(3), added sub-
par. (C). 

Subsec. (c)(4). Pub. L. 92–178, § 107(a)(1), struck out 
provisions respecting reduction in basis or cost of cer-
tain replacement property. 

Subsec. (d)(3). Pub. L. 92–178, § 108(a), added par. (3). 
Subsec. (e). Pub. L. 92–178, § 105(c), added subsec. (e). 
1969—Subsec. (a)(3). Pub. L. 91–172, § 301(b)(4), inserted 

‘‘section 56 (relating to minimum tax for tax pref-
erence),’’. 

Subsec. (a)(5). Pub. L. 91–172, § 401(e)(1), reenacted sub-
section with minor changes and substituted reference 
to section 1563(a) for reference to section 1504. 

Subsec. (b)(5), (6). Pub. L. 91–172, § 703(b), added pars. 
(5) and (6). 

1967—Subsec. (b). Pub. L. 90–225 struck out par. (3) 
which provided that to the extent that the excess de-
scribed in par. (1) of this subsection arises by reason of 
net operating loss carryback, subpar. (A) of par. (1) of 
this subsection shall not apply. 

1966—Subsec. (a)(2). Pub. L. 89–800, § 3(a), inserted ‘‘for 
taxable years ending on or before the last day of the 
suspension period (as defined in section 48(j)),’’ at be-
ginning of subpar. (B), and added subpar. (C) and provi-
sions following subpar. (C) covering the application of 
subpar. (C) and the reduction of the amount otherwise 
determined under par. (2) by the credit allowable but 
for the application of section 48(h)(1). 

Subsec. (a)(3). Pub. L. 89–389 inserted reference to tax 
imposed for the taxable year by section 1378 (relating 
to tax on certain capital gains of subchapter S corpora-
tions) in the list of taxes not to be considered tax im-
posed by this chapter for purposes of par. (3). 

Pub. L. 89–384 added any additional tax imposed for 
the taxable year by section 1351 (relating to recoveries 
of foreign expropriation losses) to the list of taxes not 
to be considered a tax imposed by this chapter for pur-
poses of par. (3). 

Subsec. (b)(1). Pub. L. 89–800, § 3(b), substituted ‘‘7 
taxable years’’ for ‘‘5 taxable years’’ in subpar. (B) and 
‘‘10 taxable years’’ and ‘‘other 9 taxable years’’ for ‘‘8 
taxable years’’ and ‘‘other 7 taxable years’’ respectively 
in text following subpar. (B). 

1964—Subsec. (a)(3)(B) to (D). Pub. L. 88–272 struck 
out subpar. (B) relating to section 34, and redesignated 
subpars. (C) and (D) as (B) and (C), respectively. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1302(d), Feb. 17, 2009, 123 
Stat. 348, provided that: ‘‘The amendments made by 
this section [enacting section 48C of this title and 
amending this section and section 49 of this title] shall 
apply to periods after the date of the enactment of this 
Act [Feb. 17, 2009], under rules similar to the rules of 
section 48(m) of the Internal Revenue Code of 1986 (as 
in effect on the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990 [Nov. 5, 1990]).’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–58, title XIII, § 1307(d), Aug. 8, 2005, 119 
Stat. 1006, provided that: ‘‘The amendments made by 
this section [enacting sections 48A and 48B of this title 
and amending this section and section 49 of this title] 
shall apply to periods after the date of the enactment 

of this Act [Aug. 8, 2005], under rules similar to the 
rules of section 48(m) of the Internal Revenue Code of 
1986 (as in effect on the day before the date of the en-
actment of the Revenue Reconciliation Act of 1990 
[Nov. 5, 1990]).’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title III, § 322(e), Oct. 22, 2004, 118 Stat. 
1476, provided that: ‘‘The amendments made by this 
section [amending this section and sections 48, 50, and 
194 of this title] shall apply with respect to expendi-
tures paid or incurred after the date of the enactment 
of this Act [Oct. 22, 2004].’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11813(a) of Pub. L. 101–508 ap-
plicable to property placed in service after Dec. 31, 1990, 
but not applicable to any transition property (as de-
fined in section 49(e) of this title), any property with 
respect to which qualified progress expenditures were 
previously taken into account under section 46(d) of 
this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as a note under section 45K of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 7814(d) of Pub. L. 101–239 effec-
tive, except as otherwise provided, as if included in the 
provision of the Technical and Miscellaneous Revenue 
Act of 1988, Pub. L. 100–647, to which such amendment 
relates, see section 7817 of Pub. L. 101–239, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by sections 1002(a)(4), (15), (17), (25), 
1009(a)(1), and 1013(a)(44) of Pub. L. 100–647 effective, ex-
cept as otherwise provided, as if included in the provi-
sion of the Tax Reform Act of 1986, Pub. L. 99–514, to 
which such amendment relates, see section 1019(a) of 
Pub. L. 100–647, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 201(d)(7)(B) of Pub. L. 99–514 
applicable to property placed in service after Dec. 31, 
1986, in taxable years ending after such date, with ex-
ceptions, see sections 203 and 204 of Pub. L. 99–514, set 
out as a note under section 168 of this title. 

Section 251(d) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1002(k), Nov. 10, 1988, 102 Stat. 3371, 
provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and section 48 of this title] shall 
apply to property placed in service after December 31, 
1986, in taxable years ending after such date. 

‘‘(2) GENERAL TRANSITIONAL RULE.—The amendments 
made by this section and section 201 [amending this 
section and sections 48, 167, 168, 178, 179, 280F, 291, 312, 
465, 467, 514, 751, 1245, 4162, 6111, and 7701 of this title] 
shall not apply to any property placed in service before 
January 1, 1994, if such property is placed in service as 
part of— 

‘‘(A) a rehabilitation which was completed pursuant 
to a written contract which was binding on March 1, 
1986, or 

‘‘(B) a rehabilitation incurred in connection with 
property (including any leasehold interest) acquired 
before March 2, 1986, or acquired on or after such date 
pursuant to a written contract that was binding on 
March 1, 1986, if— 

‘‘(i) parts 1 and 2 of the Historic Preservation Cer-
tification Application were filed with the Depart-
ment of the Interior (or its designee) before March 
2, 1986, or 

‘‘(ii) the lesser of $1,000,000 or 5 percent of the cost 
of the rehabilitation is incurred before March 2, 
1986, or is required to be incurred pursuant to a 
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written contract which was binding on March 1, 
1986. 

‘‘(3) CERTAIN ADDITIONAL REHABILITATIONS.—The 
amendments made by this section and section 201 
[amending this section and sections 48, 167, 168, 178, 179, 
280F, 291, 312, 465, 467, 514, 751, 1245, 4162, 6111, and 7701 
of this title] shall not apply to— 

‘‘(A) the rehabilitation of 8 bathhouses within the 
Hot Springs National Park or of buildings in the Cen-
tral Avenue Historic District at such Park, 

‘‘(B) the rehabilitation of the Upper Pontalba 
Building in New Orleans, Louisiana, 

‘‘(C) the rehabilitation of at least 60 buildings listed 
on the National Register at the Frankford Arsenal, 

‘‘(D) the rehabilitation of De Baliveriere Arcade, 
St. Louis Centre, and Drake Apartments in Missouri, 

‘‘(E) the rehabilitation of The Tides in Bristol, 
Rhode Island, 

‘‘(F) the rehabilitation and renovation of the Outlet 
Company building and garage in Providence, Rhode 
Island, 

‘‘(G) the rehabilitation of 10 structures in Harris-
burg, Pennsylvania, with respect to which the Harris-
town Development Corporation was designated rede-
veloper and received an option to acquire title to the 
entire project site for $1 on June 27, 1984, 

‘‘(H) the rehabilitation of a project involving the 
renovation of 3 historic structures on the Minneapo-
lis riverfront, with respect to which the developer of 
the project entered into a redevelopment agreement 
with a municipality dated January 4, 1985, and indus-
trial development bonds were sold in 3 separate issues 
in May, July, and October 1985, 

‘‘(I) the rehabilitation of a bank’s main office facili-
ties of approximately 120,000 square feet, in connec-
tion with which the bank’s board of directors author-
ized a $3,300,000 expenditure for the renovation and 
retrofit on March 20, 1984, 

‘‘(J) the rehabilitation of 10 warehouse buildings 
built between 1906 and 1910 and purchased under a 
contract dated February 17, 1986, 

‘‘(K) the rehabilitation of a facility which is cus-
tomarily used for conventions and sporting events if 
an analysis of operations and recommendations of 
utilization of such facility was prepared by a certified 
public accounting firm pursuant to an engagement 
authorized on March 6, 1984, and presented on June 11, 
1984, to officials of the city in which such facility is 
located, 

‘‘(L) Mount Vernon Mills in Columbia, South Caro-
lina, 

‘‘(M) the Barbara Jordan II Apartments, 
‘‘(N) the rehabilitation of the Federal Building and 

Post Office, 120 Hanover Street, Manchester, New 
Hampshire, 

‘‘(O) the rehabilitation of the Charleston Water-
front project in South Carolina, 

‘‘(P) the Hayes Mansion in San Jose, California, 
‘‘(Q) the renovation of a facility owned by the Na-

tional Railroad Passenger Corporation (‘Amtrak’) for 
which project Amtrak engaged a development team 
by letter agreement dated August 23, 1985, as modi-
fied by letter agreement dated September 9, 1985, 

‘‘(R) the rehabilitation of a structure or its compo-
nents which is listed in the National Register of His-
toric Places, is located in Allegheny County, Penn-
sylvania, will be substantially rehabilitated (as de-
fined in section 48(g)(1)(C) prior to amendment by 
this Act), prior to December 31, 1989; and was pre-
viously utilized as a market and an auto dealership, 

‘‘(S) The Bellevue Stratford Hotel in Philadelphia, 
Pennsylvania, 

‘‘(T) the Dixon Mill Housing project in Jersey City, 
New Jersey, 

‘‘(U) Motor Square Garden, 
‘‘(V) the Blackstone Apartments, and the Shriver- 

Johnson building, in Sioux Falls, South Dakota, 
‘‘(W) the Holy Name Academy in Spokane, Wash-

ington, 
‘‘(X) the Nike/Clemson Mill in Exeter, New Hamp-

shire, 

‘‘(Y) the Central Bank Building in Grand Rapids, 
Michigan, and 

‘‘(Z) the Heritage Hotel, in the City of Marquette, 
Michigan. 
‘‘(4) ADDITIONAL REHABILITATIONS.—The amendments 

made by this section and section 201 [amending sec-
tions 46, 48, 167, 168, 178, 179, 280F, 291, 312, 465, 467, 514, 
751, 1245, 4162, 6111, and 7701 of this title] shall not apply 
to— 

‘‘(A) the Fort Worth Town Square Project in Texas, 
‘‘(B) the American Youth Hostel in New York, New 

York, 
‘‘(C) The Riverwest Loft Development (including all 

three phases, two of which do not involve rehabili-
tations), 

‘‘(D) the Gaslamp Quarter Historic District in Cali-
fornia, 

‘‘(E) the Eberhardt & Ober Brewery, in Pennsyl-
vania, 

‘‘(F) the Captain’s Walk Limited Partnership-Har-
ris Place Development, in Connecticut, 

‘‘(G) the Velvet Mills in Connecticut, 
‘‘(H) the Roycroft Inn, in New York, 
‘‘(I) Old Main Village, in Mankato, Minnesota, 
‘‘(J) the Washburn-Crosby A Mill, in Minneapolis, 

Minnesota, 
‘‘(K) the Marble Arcade office building in Lakeland, 

Florida, 
‘‘(L) the Willard Hotel, in Washington, D.C., 
‘‘(M) the H. P. Lau Building in Lincoln, Nebraska, 
‘‘(N) the Starks Building, in Louisville, Kentucky, 
‘‘(O) the Bellevue High School, in Bellevue, Ken-

tucky, 
‘‘(P) the Major Hampden Smith House, in Owens-

boro, Kentucky, 
‘‘(Q) the Doe Run Inn, in Brandenburg, Kentucky, 
‘‘(R) the State National Bank, in Frankfort, Ken-

tucky, 
‘‘(S) the Captain Jack House, in Fleming, Ken-

tucky, 
‘‘(T) the Elizabeth Arlinghaus House, in Covington, 

Kentucky, 
‘‘(U) Limerick Shamrock, in Louisville, Kentucky, 
‘‘(V) the Robert Mills Project, in South Carolina, 
‘‘(W) the 620 Project, consisting of 3 buildings, in 

Kentucky, 
‘‘(X) the Warrior Hotel, Ltd., the first two floors of 

the Martin Hotel, and the 105,000 square foot ware-
house constructed in 1910, all in Sioux City, Iowa, 

‘‘(Y) the waterpark condominium residential 
project, to the extent of $2 million of expenditures, 

‘‘(Z) the Bigelow-Hartford Carpet Mill in Enfield, 
Connecticut, 

‘‘(AA) properties abutting 125th street in New York 
County from 7th Avenue west to Morningside and the 
pier area on the Hudson River at the end of such 125th 
Street, 

‘‘(BB) the City of Los Angeles Central Library 
project pursuant to an agreement dated December 28, 
1983, 

‘‘(CC) the Warehouse Row project in Chattanooga, 
Tennessee, 

‘‘(DD) any project described in section 204(a)(1)(F) 
of this Act [26 U.S.C. 168 note], 

‘‘(EE) the Wood Street Commons project in Pitts-
burgh, Pennsylvania, 

‘‘(FF) any project described in section 803(d)(6) of 
this Act [26 U.S.C. 263A note], 

‘‘(GG) Union Station, Indianapolis, Indiana, 
‘‘(HH) the Mattress Factory project in Pittsburgh, 

Pennsylvania, 
‘‘(II) Union Station in Providence, Rhode Island, 
‘‘(JJ) South Pack Plaza, Asheville, North Carolina, 
‘‘(KK) Old Louisville Trust Project, Louisville, Ken-

tucky, 
‘‘(LL) Stewarts Rehabilitation Project, Louisville, 

Kentucky, 
‘‘(MM) Bernheim Officenter, Louisville, Kentucky, 
‘‘(NN) Springville Mill Project, Rockville, Con-

necticut, and 
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‘‘(OO) the D.J. Stewart Company Building, State 
and Main Streets, Rockford, Illinois. 
‘‘(5) REDUCTION IN CREDIT FOR PROPERTY UNDER TRAN-

SITIONAL RULES.—In the case of property placed in serv-
ice after December 31, 1986, and to which the amend-
ments made by this section [amending this section and 
sections 47 and 48 of this title] do not apply, subpara-
graph (A) of section 46(b)(4) of the Internal Revenue 
Code of 1954 [now 1986] (as in effect before the enact-
ment of this Act) shall be applied— 

‘‘(A) by substituting ‘10 percent’ for ‘15 percent’, 
and 

‘‘(B) by substituting ‘13 percent’ for ‘20 percent’. 
‘‘(6) EXPENSING OF REHABILITATION EXPENSES FOR THE 

FRANKFORD ARSENAL.—In the case of any expenditures 
paid or incurred in connection with improvements (in-
cluding repairs and maintenance) of the Frankford Ar-
senal pursuant to a contract and partnership agree-
ment during the 8-year period specified in the contract 
or agreement, all such expenditures to be made during 
the period 1986 through and including 1993 shall— 

‘‘(A) be treated as made (and allowable as a deduc-
tion) during 1986, 

‘‘(B) be treated as qualified rehabilitation expendi-
tures made during 1986, and 

‘‘(C) be allocated in accordance with the partner-
ship agreement regardless of when the interest in the 
partnership was acquired, except that— 

‘‘(i) if the taxpayer is not the original holder of 
such interest, no person (other than the taxpayer) 
had claimed any benefits by reason of this para-
graph, 

‘‘(ii) no interest under section 6611 of the 1986 
Code on any refund of income taxes which is solely 
attributable to this paragraph shall be paid for the 
period— 

‘‘(I) beginning on the date which is 45 days after 
the later of April 15, 1987, or the date on which 
the return for such taxes was filed, and 

‘‘(II) ending on the date the taxpayer acquired 
the interest in the partnership, and 
‘‘(iii) if the expenditures to be made under this 

provision are not paid or incurred before January 1, 
1994, then the tax imposed by chapter 1 of such Code 
for the taxpayer’s last taxable year beginning in 
1993 shall be increased by the amount of the tax 
benefits by reason of this paragraph which are at-
tributable to the expenditures not so paid or in-
curred. 

‘‘(7) SPECIAL RULE.—In the case of the rehabilitation 
of the Willard Hotel in Washington, D.C., section 
205(c)(1)(B)(ii) of the Tax Equity and Fiscal Respon-
sibility Act of 1982 [section 205(c)(1)(B)(ii) of Pub. L. 
97–248, set out as a note under section 196 of this title] 
shall be applied by substituting ‘1987’ for ‘1986’.’’ 

Section 421(c) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to periods beginning after December 
31, 1985, under rules similar to rules under section 48(m) 
of the Internal Revenue Code of 1986.’’ 

Amendment by sections 1802(a)(6), (8), 1844(a), (b)(3), 
(5), 1847(b)(11), 1848(a) of Pub. L. 99–514 effective, except 
as otherwise provided, as if included in the provisions 
of the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 16 of Pub. L. 98–369 applicable 
to taxable years ending after Dec. 31, 1983, see section 
18(a) of Pub. L. 98–369, set out as a note under section 
48 of this title. 

Amendment by section 31(f) of Pub. L. 98–369 effec-
tive, except as otherwise provided in section 31(g) of 
Pub. L. 98–369, as to property placed in service by the 
taxpayer after Nov. 5, 1983, in taxable years ending 
after such date and to property placed in service by the 
taxpayer on or before Nov. 5, 1983, if the lease to the or-
ganization described in section 593 of this title is en-
tered into after Nov. 5, 1983, see section 31(g)(1), (14) of 

Pub. L. 98–369, set out as a note under section 168 of 
this title. 

Amendment by section 113(b)(2)(B) of Pub. L. 98–369 
applicable as if included in the amendments by sections 
201(a), 211(a)(1), and 211(f)(1) of Pub. L. 97–34, which 
amended this section and enacted section 168 of this 
title, see section 113(c)(2)(B) of Pub. L. 98–369, set out as 
a note under section 168 of this title. 

Section 431(e) of Pub. L. 98–369 provided: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and sections 47 and 48 of 
this title] shall apply to property placed in service 
after the date of the enactment of this Act [July 18, 
1984] in taxable years ending after such date; except 
that such amendments shall not apply to any property 
to which the amendments made by section 211(f) of the 
Economic Recovery Tax Act of 1981 [section 211(f) of 
Pub. L. 97–34, amending sections 46 and 47 of this title] 
do not apply. 

‘‘(2) AMENDMENTS MAY BE ELECTED RETROACTIVELY.— 
At the election of the taxpayer, the amendments made 
by this section shall apply as if included in the amend-
ments made by section 211(f) of the Economic Recovery 
Tax Act of 1981. Any election made under the preceding 
sentence shall apply to all property of the taxpayer to 
which the amendments made by such section 211(f) 
apply and shall be made at such time and in such man-
ner as the Secretary of the Treasury or his delegate 
may by regulations prescribe.’’ 

Amendment by section 474(o)(1)–(7) of Pub. L. 98–369 
applicable to taxable years beginning after Dec. 31, 
1983, and to carrybacks from such years, see section 
475(a) of Pub. L. 98–369, set out as a note under section 
21 of this title. 

Amendment by section 713 of Pub. L. 98–369 effective 
as if included in the provision of the Tax Equity and 
Fiscal Responsibility Act of 1982, Pub. L. 97–248, to 
which such amendment relates, see section 715 of Pub. 
L. 98–369, set out as a note under section 31 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENTS 

Amendment by section 122(c)(1) of Pub. L. 98–21 appli-
cable to taxable years beginning after Dec. 31, 1983, ex-
cept that if an individual’s annuity starting date was 
deferred under section 105(d)(6) of this title as in effect 
on the day before Apr. 20, 1983, such deferral shall end 
on the first day of such individual’s first taxable year 
beginning after Dec. 31, 1983, see section 122(d) of Pub. 
L. 98–21, set out as a note under section 22 of this title. 

Amendment by title I of Pub. L. 97–448 effective, ex-
cept as otherwise provided, as if it had been included in 
the provision of the Economic Recovery Tax Act of 
1981, Pub. L. 97–34, to which such amendment relates, 
see section 109 of Pub. L. 97–448, set out as a note under 
section 1 of this title. 

Amendment by section 202(f) of Pub. L. 97–448 effec-
tive, except as otherwise provided, as if it had been in-
cluded in the provision of the Crude Oil Windfall Profit 
Tax Act of 1980, Pub. L. 96–223, to which such amend-
ment relates, see section 203(a) of Pub. L. 97–448, set out 
as a note under section 6652 of this title. 

Section 541(c) of Pub. L. 97–424, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) GENERAL RULE.—The amendments made by sub-
sections (a) and (b) [amending this section and sections 
167 and 168 of this title] shall apply to taxable years be-
ginning after December 31, 1979. 

‘‘(2) SPECIAL RULE FOR PERIODS BEGINNING BEFORE 
MARCH 1, 1980.— 

‘‘(A) IN GENERAL.—Subject to the provisions of 
paragraphs (3) and (4), notwithstanding the provisions 
of sections 167(l) and 46(f) of the Internal Revenue 
Code of 1986 [formerly I.R.C. 1954] and of any regula-
tions prescribed by the Secretary of the Treasury (or 
his delegate) under such sections, the use for rate-
making purposes or for reflecting operating results in 
the taxpayer’s regulated books of account, for any pe-
riod before March 1, 1980, of— 

‘‘(i) any estimates or projections relating to the 
amounts of the taxpayer’s tax expense, depreciation 
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expense, deferred tax reserve, credit allowable 
under section 38 of such code, or rate base, or 

‘‘(ii) any adjustments to the taxpayer’s rate of re-
turn, 

shall not be treated as inconsistent with the require-
ments of subparagraph (G) of such section 167(l)(3) nor 
inconsistent with the requirements of paragraph (1) 
or (2) of such section 46(f), where such estimates or 
projections, or such rate of return adjustments, were 
included in a qualified order. 

‘‘(B) QUALIFIED ORDER DEFINED.—For purposes of 
this subsection, the term ‘‘qualified order’’ means an 
order— 

‘‘(i) by a public utility commission which was en-
tered before March 13, 1980, 

‘‘(ii) which used the estimates, projections, or 
rate of return adjustments referred to in subpara-
graph (A) to determine the amount of the rates to 
be collected by the taxpayer or the amount of a re-
fund with respect to rates previously collected, and 

‘‘(iii) which ordered such rates to be collected or 
refunds to be made (whether or not such order actu-
ally was implemented or enforced). 

‘‘(3) LIMITATIONS ON APPLICATION OF PARAGRAPH (2).— 
‘‘(A) PARAGRAPH (2) NOT TO APPLY TO AMOUNTS ACTU-

ALLY FLOWED THROUGH.—Paragraph (2) shall not apply 
to the amount of any— 

‘‘(i) rate reduction, or 
‘‘(ii) refund, 

which was actually made pursuant to a qualified 
order. 

‘‘(B) TAXPAYER MUST ENTER INTO CLOSING AGREE-
MENT BEFORE PARAGRAPH (2) APPLIES.—Paragraph (2) 
shall not apply to any taxpayer unless, before the 
later of— 

‘‘(i) July 1, 1983, or 
‘‘(ii) 6 months after the refunds or rate reductions 

are actually made pursuant to a qualified order. 
the taxpayer enters into a closing agreement (within 
the meaning of section 7121 of the Internal Revenue 
Code of 1986) which provides for the payment by the 
taxpayer of the amount of which paragraph (2) does 
not apply by reason of subparagraph (A). 
‘‘(4) SPECIAL RULES RELATING TO PAYMENT OF REFUNDS 

OR INTEREST BY THE UNITED STATES OR THE TAXPAYER.— 
‘‘(A) REFUND DEFINED.—For purposes of this sub-

section, the term ‘‘refund’’ shall include any credit 
allowed by the taxpayer under a qualified order but 
shall not include interest payable with respect to any 
refund (or credit) under such order. 

‘‘(B) NO INTEREST PAYABLE BY UNITED STATES.—No 
interest shall be payable under section 6611 of the In-
ternal Revenue Code of 1986 on any overpayment of 
tax which is attributable to the application of para-
graph (2). 

‘‘(C) PAYMENTS MAY BE MADE IN TWO EQUAL INSTALL-
MENTS.— 

‘‘(i) IN GENERAL.—The taxpayer may make any 
payment required by reason of paragraph (3) in 2 
equal installments, the first installment being due 
on the last date on which a taxpayer may enter into 
a closing agreement under paragraph (3)(B), and the 
second payment being due 1 year after the last date 
for the first payment. 

‘‘(ii) INTEREST PAYMENTS.—For purposes of sec-
tion 6601 of such Code, the last date prescribed for 
payment with respect to any payment required by 
reason of paragraph (3) shall be the last date on 
which such payment is due under clause (i). 

‘‘(5) NO INFERENCE.—The application of subparagraph 
(G) of section 167(l)(3) of the Internal Revenue Code of 
1986, and the application of paragraphs (1) and (2) of 
section 46(f) of such Code, to taxable years beginning 
before January 1, 1980, shall be determined without any 
inference drawn from the amendments made by sub-
sections (a) and (b) of this section [amending this sec-
tion and sections 167 and 168 of this title] or from the 
rules contained in paragraphs (2), (3), and (4). Nothing 
in the preceding sentence shall be construed to limit 
the relief provided by paragraphs (2), (3), and (4).’’ 

EFFECTIVE DATE OF 1982 AMENDMENTS 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

Amendment by section 201(d)(8)(A), formerly section 
201(c)(8)(A), of Pub. L. 97–248, applicable to taxable 
years beginning after Dec. 31, 1982, see section 201(e)(1) 
of Pub. L. 97–248, set out as a note under section 5 of 
this title. 

Section 205(c)(2) of Pub. L. 97–248 provided that: ‘‘The 
amendments made by subsection (b) [amending this 
section] shall apply to taxable years beginning after 
December 31, 1982.’’ 

Amendment by section 265(b)(2)(A)(i) of Pub. L. 97–248 
applicable to distributions after Dec. 31, 1982, see sec-
tion 265(c)(2) of Pub. L. 97–248, set out as a note under 
section 72 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by section 207(c)(1) of Pub. L. 97–34 appli-
cable to unused credit years ending after Dec. 31, 1973, 
see section 209(c)(2)(A) of Pub. L. 97–34, set out as an Ef-
fective Date note under section 168 of this title. 

Section 211(i) of Pub. L. 97–34 provided that: 
‘‘(1) IN GENERAL.—Except as provided in this sub-

section, the amendments made by this section [amend-
ing this section and sections 47 and 48 of this title] 
shall apply to property placed in service after Decem-
ber 31, 1980. 

‘‘(2) PROGRESS EXPENDITURES.—The amendments 
made by subsection (b) [amending this section] shall 
apply to progress expenditures made after December 31, 
1980. 

‘‘(3) PETROLEUM STORAGE FACILITIES.—The amend-
ments made by subsection (c) [amending this section] 
shall apply to periods after December 31, 1980, under 
rules similar to the rules under section 48(m). 

‘‘(4) NONCORPORATE LESSORS.—The amendments made 
by subsection (d) [amending this section] shall apply to 
leases entered into after June 25, 1981. 

‘‘(5) AT RISK RULES.— 
‘‘(A) IN GENERAL.—The amendment made by sub-

section (f) [amending this section and section 47 of 
this title] shall not apply to— 

‘‘(i) property placed in service by the taxpayer on 
or before February 18, 1981, and 

‘‘(ii) property placed in service by the taxpayer 
after February 18, 1981, where such property is ac-
quired by the taxpayer pursuant to a binding con-
tract entered into on or before that date. 
‘‘(B) BINDING CONTRACT.—For purposes of subpara-

graph (A)(ii), property acquired pursuant to a binding 
contract shall, under regulations prescribed by the 
Secretary, include property acquired in a manner so 
that it would have qualified as pretermination prop-
erty under section 49(b) (as in effect before its repeal 
by the Revenue Act of 1978) [Pub. L. 95–600]. 
‘‘(6) LEASED ROLLING STOCK.—The amendment made 

by subsection (h) [amending section 48 of this title] 
shall apply to taxable years beginning after December 
31, 1980.’’ 

Section 212(e) of Pub. L. 97–34, as amended by Pub. L. 
97–448, title I, § 102(f)(1), Jan. 12, 1983, 96 Stat. 2371; Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and sections 48, 57, 167, 280B, 642, 1016, 1082, 1245, 
and 1250 of this title and repealing section 191 of this 
title] shall apply to expenditures incurred after Decem-
ber 31, 1981, in taxable years ending after such date. 

‘‘(2) TRANSITIONAL RULE.—The amendments made by 
this section shall not apply with respect to any reha-
bilitation of a building if— 

‘‘(A) the physical work on such rehabilitation 
began before January 1, 1982, and 

‘‘(B) such building does not meet the requirements 
of paragraph (1) of section 48(g) of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954] (as amended by 
this Act [Pub. L. 97–34]).’’ 
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Section 332(c)(1) of Pub. L. 97–34 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section] shall be effective on the date of enactment of 
this Act [Aug. 13, 1981].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by section 222(e)(2) of Pub. L. 96–223 ap-
plicable to periods after Dec. 31, 1979, under rules simi-
lar to the rules of section 48(m) of this title, see section 
222(j)(1) of Pub. L. 96–223, set out as a note under sec-
tion 48 of this title. 

Section 223(b)(3) of Pub. L. 96–223 provided that: ‘‘The 
amendments made by this subsection [amending this 
section and section 6401 of this title] shall apply to 
qualified investment for taxable years beginning after 
December 31, 1979.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 141(e), (f)(2) of Pub. L. 95–600 
effective with respect to qualified investment for tax-
able years beginning after Dec. 31, 1978, see section 
141(g)(1) of Pub. L. 95–600, set out as an Effective Date 
note under section 409 of this title. 

Section 312(d) of Pub. L. 95–600 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 48 and 167 of this title and repealing 
sections 49 and 50 of this title] shall apply to taxable 
years ending after December 31, 1978.’’ 

Section 313(b) of Pub. L. 95–600 provided that: 
‘‘The amendment made by subsection (a) [amending 

this section] shall apply to— 
‘‘(1) property acquired by the taxpayer after Decem-

ber 31, 1978, and 
‘‘(2) property the construction, reconstruction, or 

erection of which was completed by the taxpayer 
after December 31, 1978 (but only to the extent of the 
basis thereof attributable to construction, recon-
struction, or erection after such date).’’ 
Section 316(c) of Pub. L. 95–600 provided that: ‘‘The 

amendments made by this section [amending this sec-
tion and section 1388 of this title] shall apply to taxable 
years ending after October 31, 1978.’’ 

Section 703(r) of Pub. L. 95–600 provided that: ‘‘Except 
as otherwise provided, the amendments made by this 
section [amending this section and sections 48, 103, 447, 
453, 501, 801, 911, 995, 996, 999, 1033, 1212, 1375, 1402, 1561, 
4041, 4911, 6104, 6427, 6501, 6504, 6511, 7609 of this title and 
sections 402, 405, 410, and 411 of Title 42, The Public 
Health and Welfare, enacting provisions set out as 
notes under sections 103, 311, 443, 501, and 4973 of this 
title, and amending provisions set out as notes under 
section 120, 311, 907, 995, 2011, 2501, and 4940 of this title] 
shall take effect on October 4, 1976.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 503(b)(4) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
see section 508 of Pub. L. 94–455, set out as a note under 
section 3 of this title. 

Section 802(c) of Pub. L. 94–455 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 48 of this title and provisions set out 
below] shall apply to taxable years beginning after De-
cember 31, 1975.’’ 

Section 803(j) of Pub. L. 94–455 provided that: 
‘‘(1) GENERAL RULE.—Except as provided in para-

graph (2), the amendments made by this section [see 
Tables for classification of section 803 of Pub. L. 
94–455] shall apply for taxable years beginning after 
December 31, 1974. 

‘‘(2) EXCEPTIONS.— 
‘‘(A) Section 301(e) of the Tax Reduction Act of 

1975 [set out below], as added by subsection (d), 
shall apply for taxable years beginning after De-
cember 31, 1976. 

‘‘(B) The amendments made by subsections (a) 
and (b)(1) shall apply for taxable years beginning 
after December 31, 1975. 

‘‘(C) The amendments made by subsections (b)(4) 
and (f) shall apply for years beginning after Decem-
ber 31, 1975.’’ 

Section 805(b) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in subpara-
graph (B), the amendment made by subsection (a) 
[amending this section] shall apply to taxable years 
beginning after December 31, 1975, in the case of prop-
erty placed in service after such date. 

‘‘(2) SECTION 46(g)(4).—Section 46(g)(4) of the Inter-
nal Revenue Code of 1986 [formerly I.R.C. 1954] (as 
added by subsection (a)) shall apply to taxable years 
beginning after December 31, 1975.’’ 
Amendment by section 1607(b)(1)(B) of Pub. L. 94–455 

applicable to taxable years ending after Oct. 4, 1976, 
with certain exceptions, see section 1608(c) of Pub. L. 
94–455, set out as a note under section 857 of this title. 

Amendment by section 1901(a)(4)(A), (B), (b)(1)(C) of 
Pub. L. 94–455 applicable with respect to taxable years 
beginning after Dec. 31, 1976, see section 1901(d) of Pub. 
L. 94–455, set out as a note under section 2 of this title. 

Section 2112(d)(1) of Pub. L. 94–455 provided that: 
‘‘The amendments made by subsection (a) [amending 
this section and section 48 of this title] shall apply to— 

‘‘(A) property acquired by the taxpayer after De-
cember 31, 1976, and 

‘‘(B) property the construction, reconstruction, or 
erection of which was completed by the taxpayer 
after December 31, 1976, (but only to the extent of the 
basis thereof attributable to construction, recon-
struction, or erection after such date), in taxable 
years beginning after such date.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 301(b)(4) of Pub. L. 94–12 provided that: ‘‘The 
amendment made by paragraph (1) of this subsection 
[amending this section] shall apply to property placed 
in service after January 21, 1975, in taxable years end-
ing after January 21, 1975. The amendments made by 
paragraphs (2) and (3) [amending this section] shall 
apply to taxable years ending after December 31, 1974.’’ 

Section 305(a) of Pub. L. 94–12 provided that: ‘‘The 
amendments made by section 302 [amending this sec-
tion and sections 47, 48, and 50B of this title] shall 
apply to taxable years ending after December 31, 1974.’’ 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by section 2001(g)(2)(B) of Pub. L. 93–406 
applicable to distributions made in taxable years begin-
ning after Dec. 31, 1975, see section 2001(i)(5) of Pub. L. 
93–406, set out as a note under section 72 of this title. 

Amendment by section 2002(g)(2) of Pub. L. 93–406 ef-
fective on Jan. 1, 1975, see section 2002(i)(2) of Pub. L. 
93–406, set out as an Effective Date note under section 
4973 of this title. 

Amendment by section 2005(c)(4) of Pub. L. 93–406 ap-
plicable only with respect to distributions or payments 
made after Dec. 31, 1973, in taxable years beginning 
after Dec. 31, 1973, see section 2005(d) of Pub. L. 93–406, 
set out as a note under section 402 of this title. 

EFFECTIVE DATE OF 1971 AMENDMENT 

Section 102(d)(1), (2) of Pub. L. 92–178, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: 

‘‘(1) The amendments made by subsections (a) and (b) 
[amending this section and section 48 of this title] shall 
apply to property described in section 50 of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954]. 

‘‘(2) In redetermining qualified investment for pur-
poses of section 47(a) of the Internal Revenue Code of 
1986 in the case of any property which ceases to be sec-
tion 38 property with respect to the taxpayer after Au-
gust 15, 1971, or which becomes public utility property 
after such date, section 46(c)(2) of such Code shall be 
applied as amended by subsection (a).’’ 

Section 105(d) of Pub. L. 92–178, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [amending this 
section and enacting provisions set out below] shall 
apply to property described in section 50 of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954].’’ 
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Section 106(d) of Pub. L. 92–178 provided that: ‘‘The 
amendments made by subsections (a), (b), and (c)(2) 
[amending this section] shall apply to taxable years be-
ginning after December 31, 1970. The amendments made 
by subsection (c)(1) [amending this section] shall apply 
to taxable years ending after August 15, 1971.’’ 

Section 107(a)(2) of Pub. L. 92–178 provided that: ‘‘The 
repeals made by paragraph (1) [amending this section 
and section 47 of this title] shall apply to casualties 
and thefts occurring after August 15, 1971.’’ 

Section 108(d) of Pub. L. 92–178 provided that: ‘‘The 
amendments made by subsections (a) and (b) [amending 
this section and section 48 of this title] shall apply to 
leases entered into after September 22, 1971. The 
amendment made by subsection (c) [amending section 
48 of this title] shall apply to leases entered into after 
November 8, 1971.’’ 

EFFECTIVE DATE OF 1969 AMENDMENT 

Amendment by section 301(b)(4) of Pub. L. 91–172 ap-
plicable to taxable years ending after Dec. 31, 1969, see 
section 301(c) of Pub. L. 91–172, set out as a note under 
section 5 of this title. 

Amendment by section 401(e)(1) of Pub. L. 91–172 ap-
plicable with respect to taxable years ending on or 
after Dec. 31, 1970, see section 401(h)(3) of Pub. L. 91–172, 
set out as a note under section 1561 of this title. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Section 2(g) of Pub. L. 90–225 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 6411, 6501, 6511, 6601, and 6611 of this 
title] shall apply with respect to investment credit 
carrybacks attributable to net operating loss carry-
backs from taxable years ending after July 31, 1967.’’ 

EFFECTIVE DATE OF 1966 AMENDMENTS 

Section 4 of Pub. L. 89–800 provided that: ‘‘The 
amendments made by this Act [amending this section 
and sections 48 and 167 of this title] shall apply to tax-
able years ending after October 9, 1966, except that the 
amendments made by section 3(b) [amending this sec-
tion] shall apply only if the fifth taxable year following 
the unused credit year ends after December 31, 1966.’’ 

Section 2(c) of Pub. L. 89–389 provided that: ‘‘The 
amendments made by this section [enacting section 
1378 of this title and amending this section and sections 
1372, 1373, and 1375 of this title] shall apply with respect 
to taxable years of electing small business corporations 
beginning after the date of enactment of this Act [Apr. 
14, 1966], but such amendments shall not apply with re-
spect to sales or exchanges occurring before February 
24, 1966.’’ 

Amendment by Pub. L. 89–384 applicable with respect 
to amounts received after December 31, 1964, in respect 
of foreign expropriation losses (as defined in section 
1351(b) of this title) sustained after December 31, 1958, 
see section 2 of Pub. L. 89–384, set out as an Effective 
Date note under section 1351 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–272 applicable with respect 
to dividends received after Dec. 31, 1964, in taxable 
years ending after such date, see section 201(e) of Pub. 
L. 88–272, set out as a note under section 22 of this title. 

EFFECTIVE DATE 

Section 2(h) of Pub. L. 87–834 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and sections 38, 47, 48, and 181 of this title, amend-
ing sections 381, 1016, 6501, 6511, 6601, and 6611 of this 
title, and renumbering former section 38 as section 39 
of this title] shall apply with respect to taxable years 
ending after December 31, 1961.’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by section 
11813(a) of Pub. L. 101–508 be construed to affect treat-

ment of certain transactions occurring, property ac-
quired, or items of income, loss, deduction, or credit 
taken into account prior to Nov. 5, 1990, for purposes of 
determining liability for tax for periods ending after 
Nov. 5, 1990, see section 11821(b) of Pub. L. 101–508, set 
out as a note under section 45K of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

CLARIFICATION OF EFFECT OF 1984 AMENDMENT ON 
INVESTMENT TAX CREDIT 

Section 475(c) of Pub. L. 98–369 provided that: ‘‘Noth-
ing in the amendments made by section 474(o) [amend-
ing this section and sections 47 and 48 of this title] 
shall be construed as reducing the amount of any credit 
allowable for qualified investment in taxable years be-
ginning before January 1, 1984.’’ 

REGULATED PUBLIC UTILITIES; SPECIAL TRANSITIONAL 
RULE 

Section 209(d)(2) of Pub. L. 97–34, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘If, by the terms of the applicable rate order last en-
tered before the date of the enactment of this Act [Aug. 
13, 1981] by a regulatory commission having appropriate 
jurisdiction, a regulated public utility would (but for 
this provision) fail to meet the requirements of para-
graph (1) or (2) of section 46(f) of the Internal Revenue 
Code of 1986 [formerly I.R.C. 1954] with respect to prop-
erty for an accounting period ending after December 31, 
1980, such regulated public utility shall not fail to meet 
such requirements if, by the terms of its first rate 
order determining cost of service with respect to such 
property which becomes effective after the date of the 
enactment of this Act and on or before January 1, 1983, 
such regulated public utility meets such requirements. 
This provision shall not apply to any rate order which, 
under the rules in effect before the date of the enact-
ment of this Act was inconsistent with the require-
ments of paragraph (1) or (2) of section 46(f) of such 
Code (whichever would have been applicable).’’ 

PLAN REQUIREMENTS FOR TAXPAYERS ELECTING 
ADDITIONAL CREDITS 

Section 301(d), (e), (f) of Pub. L. 94–12, as amended by 
Pub. L. 94–455, §§ 802(b)(7), 803(c), (d), (e), relating to 
plan requirements for taxpayers electing additional 
credit, was repealed by Pub. L. 95–600, title I, § 141(f)(1), 
Nov. 6, 1978, 92 Stat. 2795. 

PUBLIC UTILITY PROPERTY SUBJECT TO SUBSEC. (e); 
PROVISIONS RESPECTING TREATMENT OF INVESTMENT 
CREDIT BY FEDERAL REGULATORY AGENCIES INAP-
PLICABLE 

Section 105(e) of Pub. L. 92–178, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘Section 203(e) of the Revenue Act of 1964 [set out as 
note under section 38 of this title] shall not apply to 
public utility property to which section 46(e) of the In-
ternal Revenue Code of 1986 [formerly I.R.C. 1954] (as 
added by subsection (c)) [subsec. (e) of this section] ap-
plies.’’ 

§ 47. Rehabilitation credit 

(a) General rule 

For purposes of section 46, the rehabilitation 
credit for any taxable year is the sum of— 

(1) 10 percent of the qualified rehabilitation 
expenditures with respect to any qualified re-
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habilitated building other than a certified his-
toric structure, and 

(2) 20 percent of the qualified rehabilitation 
expenditures with respect to any certified his-
toric structure. 

(b) When expenditures taken into account 

(1) In general 

Qualified rehabilitation expenditures with 
respect to any qualified rehabilitated building 
shall be taken into account for the taxable 
year in which such qualified rehabilitated 
building is placed in service. 

(2) Coordination with subsection (d) 

The amount which would (but for this para-
graph) be taken into account under paragraph 
(1) with respect to any qualified rehabilitated 
building shall be reduced (but not below zero) 
by any amount of qualified rehabilitation ex-
penditures taken into account under sub-
section (d) by the taxpayer or a predecessor of 
the taxpayer (or, in the case of a sale and 
leaseback described in section 50(a)(2)(C), by 
the lessee), to the extent any amount so taken 
into account has not been required to be re-
captured under section 50(a). 

(c) Definitions 

For purposes of this section— 

(1) Qualified rehabilitated building 

(A) In general 

The term ‘‘qualified rehabilitated build-
ing’’ means any building (and its structural 
components) if— 

(i) such building has been substantially 
rehabilitated, 

(ii) such building was placed in service 
before the beginning of the rehabilitation, 

(iii) in the case of any building other 
than a certified historic structure, in the 
rehabilitation process— 

(I) 50 percent or more of the existing 
external walls of such building are re-
tained in place as external walls, 

(II) 75 percent or more of the existing 
external walls of such building are re-
tained in place as internal or external 
walls, and 

(III) 75 percent or more of the existing 
internal structural framework of such 
building is retained in place, and 

(iv) depreciation (or amortization in lieu 
of depreciation) is allowable with respect 
to such building. 

(B) Building must be first placed in service 
before 1936 

In the case of a building other than a cer-
tified historic structure, a building shall not 
be a qualified rehabilitated building unless 
the building was first placed in service be-
fore 1936. 

(C) Substantially rehabilitated defined 

(i) In general 

For purposes of subparagraph (A)(i), a 
building shall be treated as having been 
substantially rehabilitated only if the 
qualified rehabilitation expenditures dur-
ing the 24-month period selected by the 

taxpayer (at the time and in the manner 
prescribed by regulation) and ending with 
or within the taxable year exceed the 
greater of— 

(I) the adjusted basis of such building 
(and its structural components), or 

(II) $5,000. 

The adjusted basis of the building (and its 
structural components) shall be deter-
mined as of the beginning of the 1st day of 
such 24-month period, or of the holding pe-
riod of the building, whichever is later. 
For purposes of the preceding sentence, 
the determination of the beginning of the 
holding period shall be made without re-
gard to any reconstruction by the tax-
payer in connection with the rehabilita-
tion. 

(ii) Special rule for phased rehabilitation 

In the case of any rehabilitation which 
may reasonably be expected to be com-
pleted in phases set forth in architectural 
plans and specifications completed before 
the rehabilitation begins, clause (i) shall 
be applied by substituting ‘‘60-month pe-
riod’’ for ‘‘24-month period’’. 

(iii) Lessees 

The Secretary shall prescribe by regula-
tion rules for applying this subparagraph 
to lessees. 

(D) Reconstruction 

Rehabilitation includes reconstruction. 

(2) Qualified rehabilitation expenditure de-
fined 

(A) In general 

The term ‘‘qualified rehabilitation expend-
iture’’ means any amount properly charge-
able to capital account— 

(i) for property for which depreciation is 
allowable under section 168 and which is— 

(I) nonresidential real property, 
(II) residential rental property, 
(III) real property which has a class 

life of more than 12.5 years, or 
(IV) an addition or improvement to 

property described in subclause (I), (II), 
or (III), and 

(ii) in connection with the rehabilitation 
of a qualified rehabilitated building. 

(B) Certain expenditures not included 

The term ‘‘qualified rehabilitation expend-
iture’’ does not include— 

(i) Straight line depreciation must be used 

Any expenditure with respect to which 
the taxpayer does not use the straight line 
method over a recovery period determined 
under subsection (c) or (g) of section 168. 
The preceding sentence shall not apply to 
any expenditure to the extent the alter-
native depreciation system of section 
168(g) applies to such expenditure by rea-
son of subparagraph (B) or (C) of section 
168(g)(1). 

(ii) Cost of acquisition 

The cost of acquiring any building or in-
terest therein. 
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(iii) Enlargements 

Any expenditure attributable to the en-
largement of an existing building. 

(iv) Certified historic structure, etc. 

Any expenditure attributable to the re-
habilitation of a certified historic struc-
ture or a building in a registered historic 
district, unless the rehabilitation is a cer-
tified rehabilitation (within the meaning 
of subparagraph (C)). The preceding sen-
tence shall not apply to a building in a 
registered historic district if— 

(I) such building was not a certified 
historic structure, 

(II) the Secretary of the Interior cer-
tified to the Secretary that such build-
ing is not of historic significance to the 
district, and 

(III) if the certification referred to in 
subclause (II) occurs after the beginning 
of the rehabilitation of such building, 
the taxpayer certifies to the Secretary 
that, at the beginning of such rehabilita-
tion, he in good faith was not aware of 
the requirements of subclause (II). 

(v) Tax-exempt use property 

(I) In general 

Any expenditure in connection with 
the rehabilitation of a building which is 
allocable to the portion of such property 
which is (or may reasonably be expected 
to be) tax-exempt use property (within 
the meaning of section 168(h), except 
that ‘‘50 percent’’ shall be substituted for 
‘‘35 percent’’ in paragraph (1)(B)(iii) 
thereof). 

(II) Clause not to apply for purposes of 
paragraph (1)(C) 

This clause shall not apply for pur-
poses of determining under paragraph 
(1)(C) whether a building has been sub-
stantially rehabilitated. 

(vi) Expenditures of lessee 

Any expenditure of a lessee of a building 
if, on the date the rehabilitation is com-
pleted, the remaining term of the lease 
(determined without regard to any renewal 
periods) is less than the recovery period 
determined under section 168(c). 

(C) Certified rehabilitation 

For purposes of subparagraph (B), the term 
‘‘certified rehabilitation’’ means any reha-
bilitation of a certified historic structure 
which the Secretary of the Interior has cer-
tified to the Secretary as being consistent 
with the historic character of such property 
or the district in which such property is lo-
cated. 

(D) Nonresidential real property; residential 
rental property; class life 

For purposes of subparagraph (A), the 
terms ‘‘nonresidential real property,’’ ‘‘resi-
dential rental property,’’ and ‘‘class life’’ 
have the respective meanings given such 
terms by section 168. 

(3) Certified historic structure defined 

(A) In general 

The term ‘‘certified historic structure’’ 
means any building (and its structural com-
ponents) which— 

(i) is listed in the National Register, or 
(ii) is located in a registered historic dis-

trict and is certified by the Secretary of 
the Interior to the Secretary as being of 
historic significance to the district. 

(B) Registered historic district 

The term ‘‘registered historic district’’ 
means— 

(i) any district listed in the National 
Register, and 

(ii) any district— 
(I) which is designated under a statute 

of the appropriate State or local govern-
ment, if such statute is certified by the 
Secretary of the Interior to the Sec-
retary as containing criteria which will 
substantially achieve the purpose of pre-
serving and rehabilitating buildings of 
historic significance to the district, and 

(II) which is certified by the Secretary 
of the Interior to the Secretary as meet-
ing substantially all of the requirements 
for the listing of districts in the Na-
tional Register. 

(d) Progress expenditures 

(1) In general 

In the case of any building to which this sub-
section applies, except as provided in para-
graph (3)— 

(A) if such building is self-rehabilitated 
property, any qualified rehabilitation ex-
penditure with respect to such building shall 
be taken into account for the taxable year 
for which such expenditure is properly 
chargeable to capital account with respect 
to such building, and 

(B) if such building is not self-rehabili-
tated property, any qualified rehabilitation 
expenditure with respect to such building 
shall be taken into account for the taxable 
year in which paid. 

(2) Property to which subsection applies 

(A) In general 

This subsection shall apply to any building 
which is being rehabilitated by or for the 
taxpayer if— 

(i) the normal rehabilitation period for 
such building is 2 years or more, and 

(ii) it is reasonable to expect that such 
building will be a qualified rehabilitated 
building in the hands of the taxpayer when 
it is placed in service. 

Clauses (i) and (ii) shall be applied on the 
basis of facts known as of the close of the 
taxable year of the taxpayer in which the re-
habilitation begins (or, if later, at the close 
of the first taxable year to which an election 
under this subsection applies). 

(B) Normal rehabilitation period 

For purposes of subparagraph (A), the term 
‘‘normal rehabilitation period’’ means the 
period reasonably expected to be required for 
the rehabilitation of the building— 
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(i) beginning with the date on which 
physical work on the rehabilitation begins 
(or, if later, the first day of the first tax-
able year to which an election under this 
subsection applies), and 

(ii) ending on the date on which it is ex-
pected that the property will be available 
for placing in service. 

(3) Special rules for applying paragraph (1) 

For purposes of paragraph (1)— 

(A) Component parts, etc. 

Property which is to be a component part 
of, or is otherwise to be included in, any 
building to which this subsection applies 
shall be taken into account— 

(i) at a time not earlier than the time at 
which it becomes irrevocably devoted to 
use in the building, and 

(ii) as if (at the time referred to in clause 
(i)) the taxpayer had expended an amount 
equal to that portion of the cost to the 
taxpayer of such component or other prop-
erty which, for purposes of this subpart, is 
properly chargeable (during such taxable 
year) to capital account with respect to 
such building. 

(B) Certain borrowing disregarded 

Any amount borrowed directly or indi-
rectly by the taxpayer from the person reha-
bilitating the property for him shall not be 
treated as an amount expended for such re-
habilitation. 

(C) Limitation for buildings which are not 
self-rehabilitated 

(i) In general 

In the case of a building which is not 
self-rehabilitated, the amount taken into 
account under paragraph (1)(B) for any 
taxable year shall not exceed the amount 
which represents the portion of the overall 
cost to the taxpayer of the rehabilitation 
which is properly attributable to the por-
tion of the rehabilitation which is com-
pleted during such taxable year. 

(ii) Carryover of certain amounts 

In the case of a building which is not a 
self-rehabilitated building, if for the tax-
able year— 

(I) the amount which (but for clause 
(i)) would have been taken into account 
under paragraph (1)(B) exceeds the limi-
tation of clause (i), then the amount of 
such excess shall be taken into account 
under paragraph (1)(B) for the succeeding 
taxable year, or 

(II) the limitation of clause (i) exceeds 
the amount taken into account under 
paragraph (1)(B), then the amount of 
such excess shall increase the limitation 
of clause (i) for the succeeding taxable 
year. 

(D) Determination of percentage of comple-
tion 

The determination under subparagraph 
(C)(i) of the portion of the overall cost to the 
taxpayer of the rehabilitation which is prop-
erly attributable to rehabilitation com-

pleted during any taxable year shall be 
made, under regulations prescribed by the 
Secretary, on the basis of engineering or ar-
chitectural estimates or on the basis of cost 
accounting records. Unless the taxpayer es-
tablishes otherwise by clear and convincing 
evidence, the rehabilitation shall be deemed 
to be completed not more rapidly than rat-
ably over the normal rehabilitation period. 

(E) No progress expenditures for certain 
prior periods 

No qualified rehabilitation expenditures 
shall be taken into account under this sub-
section for any period before the first day of 
the first taxable year to which an election 
under this subsection applies. 

(F) No progress expenditures for property 
for year it is placed in service, etc. 

In the case of any building, no qualified re-
habilitation expenditures shall be taken into 
account under this subsection for the earlier 
of— 

(i) the taxable year in which the building 
is placed in service, or 

(ii) the first taxable year for which re-
capture is required under section 50(a)(2) 
with respect to such property, 

or for any taxable year thereafter. 

(4) Self-rehabilitated building 

For purposes of this subsection, the term 
‘‘self-rehabilitated building’’ means any build-
ing if it is reasonable to believe that more 
than half of the qualified rehabilitation ex-
penditures for such building will be made di-
rectly by the taxpayer. 

(5) Election 

This subsection shall apply to any taxpayer 
only if such taxpayer has made an election 
under this paragraph. Such an election shall 
apply to the taxable year for which made and 
all subsequent taxable years. Such an election, 
once made, may be revoked only with the con-
sent of the Secretary. 

(Added Pub. L. 87–834, § 2(b), Oct. 16, 1962, 76 Stat. 
966; amended Pub. L. 91–172, title VII, § 703(c), 
Dec. 30, 1969, 83 Stat. 666; Pub. L. 91–676, § 1, Jan. 
12, 1971, 84 Stat. 2060; Pub. L. 92–178, title I, 
§§ 102(c), 107(a)(1), (b)(1), Dec. 10, 1971, 85 Stat. 
500, 507; Mar. 29, 1975, Pub. L. 94–12, title III, 
§ 302(b)(2)(A), (c)(1), (2), 89 Stat. 43, 44; Pub. L. 
94–455, title VIII, § 804(b), title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1594, 1834; 
Pub. L. 95–600, title III, § 317(a), Nov. 6, 1978, 92 
Stat. 2830; Pub. L. 95–618, title II, § 241(b), Nov. 9, 
1978, 92 Stat. 3193; Pub. L. 97–34, title II, 
§ 211(f)(2), (g), Aug. 13, 1981, 95 Stat. 231, 233; Pub. 
L. 97–248, title II, § 208(a)(2)(B), Sept. 3, 1982, 96 
Stat. 435; Pub. L. 97–448, title I, § 102(e)(3), Jan. 
12, 1983, 96 Stat. 2371; Pub. L. 98–369, div. A, title 
IV, §§ 421(b)(7), 431(b)(2), (d)(4), (5), 474(o)(8), (9), 
July 18, 1984, 98 Stat. 794, 807, 810, 836; Pub. L. 
98–443, § 9(p), Oct. 4, 1984, 98 Stat. 1708; Pub. L. 
99–121, title I, § 103(b)(6), Oct. 11, 1985, 99 Stat. 
510; Pub. L. 99–514, title XV, § 1511(c)(2), title 
XVIII, §§ 1802(a)(5)(A), 1844(b)(1), (2), (4), Oct. 22, 
1986, 100 Stat. 2744, 2788, 2855; Pub. L. 100–647, 
title I, §§ 1002(a)(18), (26)–(28), 1007(g)(3)(A), Nov. 
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10, 1988, 102 Stat. 3356, 3357, 3435; Pub. L. 101–508, 
title XI, § 11801(c)(8)(A), 11813(a), Nov. 5, 1990, 104 
Stat. 1388–524, 1388–536; Pub. L. 110–289, div. C, 
title I, § 3025(a), July 30, 2008, 122 Stat. 2897.) 

AMENDMENTS 

2008—Subsec. (c)(2)(B)(v)(I). Pub. L. 110–289 sub-
stituted ‘‘section 168(h), except that ‘50 percent’ shall 
be substituted for ‘35 percent’ in paragraph (1)(B)(iii) 
thereof’’ for ‘‘section 168(h)’’. 

1990—Pub. L. 101–508, § 11813(a), amended section gen-
erally, substituting section catchline for one which 
read: ‘‘Certain dispositions, etc., of section 38 property’’ 
and in text substituting present provisions for provi-
sions relating to general rules regarding disposition of 
section 38 property, nonapplicability of section in cer-
tain cases, the treatment of any increase in tax under 
the section, increases in nonqualified nonrecourse fi-
nancing, and transfers between spouses or incident to 
divorce. 

Subsec. (b)(1) to (3). Pub. L. 101–508, § 11801(c)(8)(A), in-
serted ‘‘or’’ at end of par. (1), substituted a period for 
‘‘, or’’ at end of par. (2), and struck out par. (3) which 
related to nonapplicability of subsec. (a) in the case of 
a transfer of section 38 property related to exchanges 
under final system plan for ConRail. 

1988—Subsec. (a)(5)(D). Pub. L. 100–647, § 1002(a)(26)(B), 
struck out at end ‘‘If, prior to a disposition to which 
this subsection applies, any portion of any credit is not 
allowable with respect to any property by reason of 
section 168(i)(3), such portion shall be treated (for pur-
poses of this subparagraph) as not having been used to 
reduce tax liability.’’ 

Subsec. (a)(5)(E)(iii). Pub. L. 100–647, § 1002(a)(26)(C), 
substituted ‘‘168(e)’’ for ‘‘168(c)’’. 

Subsec. (a)(5)(E)(v). Pub. L. 100–647, § 1002(a)(26)(A), 
added cl. (v). 

Subsec. (a)(9)(A). Pub. L. 100–647, § 1002(a)(27), sub-
stituted ‘‘section 168(h)(2)’’ for ‘‘section 168(j)(4)(C)’’. 

Subsec. (c). Pub. L. 100–647, § 1007(g)(3)(A), substituted 
‘‘D, or G’’ for ‘‘or D’’. 

Subsec. (d)(1). Pub. L. 100–647, § 1002(a)(18), substituted 
‘‘section 46(c)(8)(C)’’ for ‘‘section 48(c)(8)(C)’’. 

Subsec. (d)(3)(C)(i). Pub. L. 100–647, § 1002(a)(28), sub-
stituted ‘‘class life (as defined in section 168(i)(1))’’ for 
‘‘present class life (as defined in section 168(g)(2))’’ and 
‘‘no class life’’ for ‘‘no present class life’’. 

1986—Subsec. (a)(9). Pub. L. 99–514, § 1802(a)(5)(A), 
added par. (9). 

Subsec. (d)(1). Pub. L. 99–514, § 1844(b)(1), substituted 
‘‘reducing the credit base (as defined in section 
48(c)(8)(C))’’ for ‘‘reducing the qualified investment’’ 
and inserted ‘‘For purposes of determining the amount 
of credit subject to the early disposition or cessation 
rules of subsection (a), the net increase in the amount 
of the nonqualified nonrecourse financing with respect 
to the property shall be treated as reducing the prop-
erty’s credit base (and correspondingly reducing the 
qualified investment in the property) in the year in 
which the property was first placed in service.’’ 

Subsec. (d)(3)(E)(i). Pub. L. 99–514, § 1844(b)(4), inserted 
‘‘reduced by the sum of the credit recapture amounts 
with respect to such property for all preceding years’’. 

Subsec. (d)(3)(F). Pub. L. 99–514, § 1844(b)(2), struck 
out subpar. (F) which read as follows: ‘‘The amount of 
any increase in tax under subsection (a) with respect to 
any property to which this paragraph applies shall be 
determined by reducing the qualified investment with 
respect to such property by the aggregate credit recap-
ture amounts for all taxable years under this para-
graph.’’ 

Subsec. (d)(3)(G). Pub. L. 99–514, § 1511(c)(2), sub-
stituted ‘‘determined at the underpayment rate estab-
lished under section 6621’’ for ‘‘determined under sec-
tion 6621’’. 

1985—Subsec. (a)(5)(B). Pub. L. 99–121 substituted 
‘‘For property other than 3-year property’’ for ‘‘For 15- 
year, 10-year, and 5-year property’’ in table heading. 

1984—Subsec. (a)(5)(D), (6). Pub. L. 98–369, § 474(o)(8), 
substituted ‘‘under section 39’’ for ‘‘under section 
46(b)’’. 

Subsec. (a)(7)(C). Pub. L. 98–443 substituted ‘‘Sec-
retary of Transportation’’ for ‘‘Civil Aeronautics 
Board’’. 

Subsec. (c). Pub. L. 98–369, § 474(o)(9), substituted 
‘‘subpart A, B, or D’’ for ‘‘subpart A’’. 

Subsec. (d). Pub. L. 98–369, § 431(b)(2), substituted ‘‘In-
creases in nonqualified nonrecourse financing’’ for 
‘‘Property ceasing to be at risk’’ in heading. 

Subsec. (d)(1). Pub. L. 98–369, § 431(b)(2), substituted 
provisions relating to increases in tax liability result-
ing from increases in nonqualified nonrecourse financ-
ing for provisions relating to increases in tax liability 
resulting from the taxpayer ceasing to be at risk with 
respect to certain property. 

Subsec. (d)(2). Pub. L. 98–369, § 431(b)(2), substituted 
provisions that for purposes of par. (1), transfers of 
debt, or agreements to transfer, occurring more than 
one year after the initial borrowing shall not be treated 
as increasing nonqualified nonrecourse financing with 
respect to the taxpayer for provisions that for purposes 
of par. (1), such transfers (or agreements to transfer) by 
a qualified person to a nonqualified person would not 
cause the taxpayer to be treated as ceasing to be at 
risk. 

Subsec. (d)(3)(A). Pub. L. 98–369, § 431(d)(4), sub-
stituted ‘‘increasing the amount of nonqualified non-
recourse financing (within the meaning of section 
46(c)(8))’’ for ‘‘ceasing to be at risk’’. 

Subsec. (d)(3)(B)(i). Pub. L. 98–369, § 431(d)(5), struck 
out ‘‘other than a loan described in section 
46(c)(8)(B)(ii)’’ after ‘‘section 46(c)(8)(F)(iv)’’. 

Subsec. (e). Pub. L. 98–369, § 421(b)(7), added subsec. 
(e). 

1983—Subsec. (d)(2). Pub. L. 97–448, § 102(e)(3)(A), sub-
stituted ‘‘section 46(c)(8)(D)’’ and ‘‘section 46(c)(8)(B)’’ 
for ‘‘section 48(c)(8)(D)’’ and ‘‘section 48(c)(8)(B)’’, re-
spectively. 

Subsec. (d)(3)(A). Pub. L. 97–448, § 102(e)(3)(B), sub-
stituted ‘‘section 46(c)(8)(F)’’ for ‘‘section 46(c)(8)(E)’’. 

1982—Subsec. (a)(5)(D). Pub. L. 97–248, § 208(a)(2)(B), 
inserted provision that if, prior to a disposition to 
which this subsection applies, any portion of any credit 
is not allowable with respect to any property by reason 
of section 168(i)(3), such portion shall be treated, for 
purposes of this subparagraph, as not having been used 
to reduce tax liability. 

1981—Subsec. (a)(3)(D). Pub. L. 97–34, § 211(g)(2)(A), in-
serted provisions relating to disposition, cessation, or 
change in expected use described in paragraph (5). 

Subsec. (a)(5), (6). Pub. L. 97–34, § 211(g)(1), (2)(B), 
added par. (5), redesignated former par. (5) as (6) and 
substituted ‘‘paragraph (1), (3), or (5)’’ for ‘‘paragraph 
(1) or (3)’’. Former par. (6) redesignated (7). 

Subsec. (a)(7), (8). Pub. L. 97–34, § 211(g)(1), (2)(C), re-
designated former par. (6) as (7), substituted ‘‘para-
graph (6)’’ for ‘‘paragraph (5)’’, and redesignated former 
par. (7) as (8). 

Subsec. (d). Pub. L. 97–34, § 211(f)(2), added subsec. (d). 
1978—Subsec. (a)(4), (5). Pub. L. 95–618, § 241(b)(1), 

added par. (4), redesignated former par. (4) as (5) and 
substituted ‘‘paragraph (2) or (4)’’ for ‘‘paragraph (2)’’. 

Subsec. (a)(6)(B). Pub. L. 95–618, § 241(b)(3), substituted 
‘‘paragraph (5)’’ for ‘‘paragraph (4)’’. 

Subsec. (b)(3). Pub. L. 95–600, § 317(a), added par. (3). 
1976—Subsec. (a). Pub. L. 94–455, § 1906(b)(13)(A), 

struck out in introductory provision and in par. (3)(C) 
‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (a)(7). Pub. L. 94–455, § 804(b), added par. (7). 
1975—Subsec. (a)(3), (4). Pub. L. 94–12, § 302(b)(2)(A), 

(c)(1), added par. (3), redesignated former par. (3) as (4) 
and substituted ‘‘paragraph (1) or (3)’’ for ‘‘paragraph 
(1)’’. A former par. (4), relating to increase or adjust-
ment of tax where property is destroyed by casualty, 
etc., was repealed by Pub. L. 92–178. 

Subsec. (a)(5), (6)(B). Pub. L. 94–12, § 302(c)(2), sub-
stituted ‘‘paragraph (4)’’ for ‘‘paragraph (3)’’. 

1971—Subsec. (a)(4). Pub. L. 92–178, § 107(a)(1), struck 
out par. (4) relating to property destroyed by casualty, 
etc. 

Subsec. (a)(5). Pub. L. 92–178, § 107(b)(1), provided for 
the repeal of par. (5) with the repeal not to apply, how-
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ever, in the case of certain replacement property. See 
section 107(b)(2) of Pub. L. 92–178, set out in the Effec-
tive Date of 1971 Amendment note below. 

Subsec. (a)(6)(A). Pub. L. 92–178, § 102(c), substituted 
‘‘31⁄2 years’’ for ‘‘4 years’’. 

Subsec. (a)(6). Pub. L. 91–676 added par. (6). 
1969—Subsec. (a)(5). Pub. L. 91–172, § 703(c)(2), added 

par. (5). 
Subsec. (a)(4). Pub. L. 91–172, § 703(c)(1), inserted pro-

vision making subpars. (B) and (C) inapplicable to any 
casualty or theft occurring after April 18, 1969. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–289, div. C, title I, § 3025(b), July 30, 2008, 
122 Stat. 2897, provided that: ‘‘The amendments made 
by this section [amending this section] shall apply to 
expenditures properly taken into account for periods 
after December 31, 2007.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11813(a) of Pub. L. 101–508 ap-
plicable to property placed in service after Dec. 31, 1990, 
but not applicable to any transition property (as de-
fined in section 49(e) of this title), any property with 
respect to which qualified progress expenditures were 
previously taken into account under section 46(d) of 
this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as a note under section 45K of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1511(d) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 48, 167, 644, 852, 4497, 6214, 6332, 6343, 
6601, 6602, 6611, 6621, 6654, 6655, and 7426 of this title and 
sections 1961 and 2411 of Title 28, Judiciary and Judicial 
Procedure, and enacting provisions set out as a note 
under section 6621 of this title] shall apply for purposes 
of determining interest for periods after December 31, 
1986.’’ 

Amendment by sections 1802(a)(5)(A) and 1844(b)(1), 
(2), (4) of Pub. L. 99–514 effective, except as otherwise 
provided, as if included in the provisions of the Tax Re-
form Act of 1984, Pub. L. 98–369, div. A, to which such 
amendment relates, see section 1881 of Pub. L. 99–514, 
set out as a note under section 48 of this title. 

EFFECTIVE DATE OF 1985 AMENDMENT 

Amendment by Pub. L. 99–121 applicable as if in-
cluded in the amendments made by section 111 of the 
Tax Reform Act of 1984, Pub. L. 98–369, see section 
105(b)(4) of Pub. L. 99–121, set out as a note under sec-
tion 168 of this title, and section 111(g) of Pub. L. 98–369, 
set out as an Effective Date of 1984 Amendment note 
under section 168 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENTS 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 
see section 9(v) of Pub. L. 98–443, set out as a note under 
section 5314 of Title 5, Government Organization and 
Employees. 

Amendment by section 421(b)(7) of Pub. L. 98–369 ap-
plicable to transfers after July 18, 1984, in taxable years 
ending after such date, subject to election to have 
amendment apply to transfers after 1983 or to transfers 
pursuant to existing decrees, see section 421(d) of Pub. 
L. 98–369, set out as an Effective Date note under sec-
tion 1041 of this title. 

Amendment by section 431(b)(2), (d)(4), (5) of Pub. L. 
98–369 applicable to property placed in service after 

July 18, 1984, in taxable years ending after such date, 
but not applicable to property to which subsec. (d) of 
this section and section 46(c)(8), (9) of this title, as en-
acted by section 211(f) of Pub. L. 97–34, do not apply, 
with the taxpayer having an option to elect retroactive 
application of amendment by Pub. L. 98–369, see section 
431(e) of Pub. L. 98–369, set out as a note under section 
46 of this title. 

Amendment by section 474(o)(8), (9) of Pub. L. 98–369 
applicable to taxable years beginning after Dec. 31, 
1983, and to carrybacks from such years, see section 
475(a) of Pub. L. 98–369, set out as a note under section 
21 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective, except as 
otherwise provided, as if it had been included in the 
provision of the Economic Recovery Tax Act of 1981, 
Pub. L. 97–34, to which such amendment relates, see 
section 109 of Pub. L. 97–448, set out as a note under sec-
tion 1 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to agree-
ments entered into after July 1, 1982, or to property 
placed in service after that date, but not to transi-
tional safe harbor lease property, nor to qualified 
leased property described in section 168(f)(8)(D)(v) of 
this title which is placed in service before Jan. 1, 1988, 
or is placed in service after such date pursuant to a 
binding contract or commitment entered into before 
April 1, 1983, and solely because of conditions which, as 
determined by the Secretary of the Treasury or his 
delegate, are not within the control of the lessor or les-
see, see section 208(d)(1), (2)(A), (5) of Pub. L. 97–248, set 
out as a note under section 168 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by section 211(g) of Pub. L. 97–34 applica-
ble to property placed in service after Dec. 31, 1980, see 
section 211(i)(1) of Pub. L. 97–34, set out in a note under 
section 46 of this title. 

Amendment by section 211(f)(2) of Pub. L. 97–34 not to 
apply to property placed in service by the taxpayer on 
or before Feb. 18, 1981, and property placed in service by 
the taxpayer after Feb. 18, 1981, where such property 
was acquired by the taxpayer pursuant to a binding 
contract entered into on or before that date, see sec-
tion 211(i)(5) of Pub. L. 97–34, set out as a note under 
section 46 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 317(b) of Pub. L. 95–600 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years ending after March 
31, 1976.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 804(b) of Pub. L. 94–455 appli-
cable to taxable years beginning after Dec. 31, 1974, see 
section 804(e) of Pub. L. 94–455, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–12 applicable to taxable 
years ending after Dec. 31, 1974, see section 305(a) of 
Pub. L. 94–12, set out as a note under section 46 of this 
title. 

EFFECTIVE DATE OF 1971 AMENDMENTS 

In redetermining qualified investment for purposes of 
subsec. (a) of this section in the case of any property 
which ceases to be section 38 property with respect to 
the taxpayer after Aug. 15, 1971, or which becomes pub-
lic utility property after such date, section 46(c)(2) of 
this title as amended by section 102(a) of Pub. L. 92–178 
as applicable, see section 102(d)(2) of Pub. L. 92–178, set 
out as a note under section 46 of this title. 
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Amendment by section 107(a)(1) of Pub. L. 92–178 ap-
plicable to casualties and thefts occurring after Aug. 
15, 1971, see section 107(a)(2) of Pub. L. 92–178, set out as 
a note under section 46 of this title. 

Section 107(b)(2) of Pub. L. 92–178, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The repeal made by paragraph (1) [repealing subsec. 
(a)(5) of this section] shall not apply if replacement 
property described in subparagraph (B) of such section 
47(a)(5) is not property described in section 50 of the In-
ternal Revenue Code of 1986 [formerly I.R.C. 1954].’’ 

Section 102(d)(3) of Pub. L. 92–178 provided that: ‘‘The 
amendment made by subsection (c) [amending this sec-
tion] shall apply to leases executed after April 18, 1969.’’ 

Section 2 of Pub. L. 91–676 provided that: ‘‘The 
amendment made by the first section of this Act 
[amending this section] shall apply to taxable years 
ending after April 18, 1969.’’ 

EFFECTIVE DATE 

Section applicable with respect to taxable years end-
ing after Dec. 31, 1961, see section 2(h) of Pub. L. 87–834, 
set out as a note under section 46 of this title. 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 
income, loss, deduction, or credit taken into account 
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

CLARIFICATION OF EFFECT OF 1984 AMENDMENT ON 
INVESTMENT TAX CREDIT 

For provision that nothing in the amendments made 
by section 474(o) of Pub. L. 98–369, which amended this 
section, be construed as reducing the investment tax 
credit in taxable years beginning before Jan. 1, 1984, see 
section 475(c) of Pub. L. 98–369, set out as a note under 
section 46 of this title. 

TRANSFER OF FUNCTIONS 

Functions, powers, and duties of Federal Aviation 
Agency and of Administrator and other offices and offi-
cers thereof transferred by Pub. L. 89–670, Oct. 15, 1966, 
80 Stat. 931, to Secretary of Transportation, with func-
tions, powers, and duties of Secretary of Transpor-
tation pertaining to aviation safety to be exercised by 
Federal Aviation Administrator in Department of 
Transportation, see section 106 of Title 49, Transpor-
tation. 

§ 48. Energy credit 

(a) Energy credit 

(1) In general 

For purposes of section 46, except as pro-
vided in paragraphs (1)(B), (2)(B), (3)(B), and 
(4)(B) 1 of subsection (c), the energy credit for 
any taxable year is the energy percentage of 

the basis of each energy property placed in 
service during such taxable year. 

(2) Energy percentage 

(A) In general 

The energy percentage is— 
(i) 30 percent in the case of— 

(I) qualified fuel cell property, 
(II) energy property described in para-

graph (3)(A)(i) but only with respect to 
periods ending before January 1, 2017, 

(III) energy property described in para-
graph (3)(A)(ii), and 

(IV) qualified small wind energy prop-
erty, and 

(ii) in the case of any energy property to 
which clause (i) does not apply, 10 percent. 

(B) Coordination with rehabilitation credit 

The energy percentage shall not apply to 
that portion of the basis of any property 
which is attributable to qualified rehabilita-
tion expenditures. 

(3) Energy property 

For purposes of this subpart, the term ‘‘en-
ergy property’’ means any property— 

(A) which is— 
(i) equipment which uses solar energy to 

generate electricity, to heat or cool (or 
provide hot water for use in) a structure, 
or to provide solar process heat, excepting 
property used to generate energy for the 
purposes of heating a swimming pool, 

(ii) equipment which uses solar energy to 
illuminate the inside of a structure using 
fiber-optic distributed sunlight but only 
with respect to periods ending before Jan-
uary 1, 2017, 

(iii) equipment used to produce, distrib-
ute, or use energy derived from a geo-
thermal deposit (within the meaning of 
section 613(e)(2)), but only, in the case of 
electricity generated by geothermal 
power, up to (but not including) the elec-
trical transmission stage, 

(iv) qualified fuel cell property or quali-
fied microturbine property, 

(v) combined heat and power system 
property, 

(vi) qualified small wind energy prop-
erty, or 

(vii) equipment which uses the ground or 
ground water as a thermal energy source 
to heat a structure or as a thermal energy 
sink to cool a structure, but only with re-
spect to periods ending before January 1, 
2017, 

(B)(i) the construction, reconstruction, or 
erection of which is completed by the tax-
payer, or 

(ii) which is acquired by the taxpayer if 
the original use of such property commences 
with the taxpayer, 

(C) with respect to which depreciation (or 
amortization in lieu of depreciation) is al-
lowable, and 

(D) which meets the performance and qual-
ity standards (if any) which— 

(i) have been prescribed by the Secretary 
by regulations (after consultation with the 
Secretary of Energy), and 
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(ii) are in effect at the time of the acqui-
sition of the property. 

Such term shall not include any property 
which is part of a facility the production from 
which is allowed as a credit under section 45 
for the taxable year or any prior taxable year. 

(4) Special rule for property financed by sub-
sidized energy financing or industrial de-
velopment bonds 

(A) Reduction of basis 

For purposes of applying the energy per-
centage to any property, if such property is 
financed in whole or in part by— 

(i) subsidized energy financing, or 
(ii) the proceeds of a private activity 

bond (within the meaning of section 141) 
the interest on which is exempt from tax 
under section 103, 

the amount taken into account as the basis 
of such property shall not exceed the 
amount which (but for this subparagraph) 
would be so taken into account multiplied 
by the fraction determined under subpara-
graph (B). 

(B) Determination of fraction 

For purposes of subparagraph (A), the frac-
tion determined under this subparagraph is 1 
reduced by a fraction— 

(i) the numerator of which is that por-
tion of the basis of the property which is 
allocable to such financing or proceeds, 
and 

(ii) the denominator of which is the basis 
of the property. 

(C) Subsidized energy financing 

For purposes of subparagraph (A), the term 
‘‘subsidized energy financing’’ means financ-
ing provided under a Federal, State, or local 
program a principal purpose of which is to 
provide subsidized financing for projects de-
signed to conserve or produce energy. 

(D) Termination 

This paragraph shall not apply to periods 
after December 31, 2008, under rules similar 
to the rules of section 48(m) (as in effect on 
the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990). 

(5) Election to treat qualified facilities as en-
ergy property 

(A) In general 

In the case of any qualified property which 
is part of a qualified investment credit facil-
ity— 

(i) such property shall be treated as en-
ergy property for purposes of this section, 
and 

(ii) the energy percentage with respect 
to such property shall be 30 percent. 

(B) Denial of production credit 

No credit shall be allowed under section 45 
for any taxable year with respect to any 
qualified investment credit facility. 

(C) Qualified investment credit facility 

For purposes of this paragraph, the term 
‘‘qualified investment credit facility’’ means 

any of the following facilities if no credit 
has been allowed under section 45 with re-
spect to such facility and the taxpayer 
makes an irrevocable election to have this 
paragraph apply to such facility: 

(i) Wind facilities 

Any qualified facility (within the mean-
ing of section 45) described in paragraph (1) 
of section 45(d) if such facility is placed in 
service in 2009, 2010, 2011, or 2012. 

(ii) Other facilities 

Any qualified facility (within the mean-
ing of section 45) described in paragraph 
(2), (3), (4), (6), (7), (9), or (11) of section 
45(d) if such facility is placed in service in 
2009, 2010, 2011, 2012, or 2013. 

(D) Qualified property 

For purposes of this paragraph, the term 
‘‘qualified property’’ means property— 

(i) which is— 
(I) tangible personal property, or 
(II) other tangible property (not in-

cluding a building or its structural com-
ponents), but only if such property is 
used as an integral part of the qualified 
investment credit facility, and 

(ii) with respect to which depreciation 
(or amortization in lieu of depreciation) is 
allowable. 

(b) Certain progress expenditure rules made ap-
plicable 

Rules similar to the rules of subsections (c)(4) 
and (d) of section 46 (as in effect on the day be-
fore the date of the enactment of the Revenue 
Reconciliation Act of 1990) shall apply for pur-
poses of subsection (a). 

(c) Definitions 

For purposes of this section— 

(1) Qualified fuel cell property 

(A) In general 

The term ‘‘qualified fuel cell property’’ 
means a fuel cell power plant which— 

(i) has a nameplate capacity of at least 
0.5 kilowatt of electricity using an electro-
chemical process, and 

(ii) has an electricity-only generation ef-
ficiency greater than 30 percent. 

(B) Limitation 

In the case of qualified fuel cell property 
placed in service during the taxable year, 
the credit otherwise determined under sub-
section (a) for such year with respect to such 
property shall not exceed an amount equal 
to $1,500 for each 0.5 kilowatt of capacity of 
such property. 

(C) Fuel cell power plant 

The term ‘‘fuel cell power plant’’ means an 
integrated system comprised of a fuel cell 
stack assembly and associated balance of 
plant components which converts a fuel into 
electricity using electrochemical means. 

(D) Termination 

The term ‘‘qualified fuel cell property’’ 
shall not include any property for any period 
after December 31, 2016. 
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(2) Qualified microturbine property 

(A) In general 

The term ‘‘qualified microturbine prop-
erty’’ means a stationary microturbine 
power plant which— 

(i) has a nameplate capacity of less than 
2,000 kilowatts, and 

(ii) has an electricity-only generation ef-
ficiency of not less than 26 percent at 
International Standard Organization con-
ditions. 

(B) Limitation 

In the case of qualified microturbine prop-
erty placed in service during the taxable 
year, the credit otherwise determined under 
subsection (a) for such year with respect to 
such property shall not exceed an amount 
equal 2 $200 for each kilowatt of capacity of 
such property. 

(C) Stationary microturbine power plant 

The term ‘‘stationary microturbine power 
plant’’ means an integrated system com-
prised of a gas turbine engine, a combustor, 
a recuperator or regenerator, a generator or 
alternator, and associated balance of plant 
components which converts a fuel into elec-
tricity and thermal energy. Such term also 
includes all secondary components located 
between the existing infrastructure for fuel 
delivery and the existing infrastructure for 
power distribution, including equipment and 
controls for meeting relevant power stand-
ards, such as voltage, frequency, and power 
factors. 

(D) Termination 

The term ‘‘qualified microturbine prop-
erty’’ shall not include any property for any 
period after December 31, 2016. 

(3) Combined heat and power system property 

(A) Combined heat and power system prop-
erty 

The term ‘‘combined heat and power sys-
tem property’’ means property comprising a 
system— 

(i) which uses the same energy source for 
the simultaneous or sequential generation 
of electrical power, mechanical shaft 
power, or both, in combination with the 
generation of steam or other forms of use-
ful thermal energy (including heating and 
cooling applications), 

(ii) which produces— 
(I) at least 20 percent of its total useful 

energy in the form of thermal energy 
which is not used to produce electrical 
or mechanical power (or combination 
thereof), and 

(II) at least 20 percent of its total use-
ful energy in the form of electrical or 
mechanical power (or combination there-
of), 

(iii) the energy efficiency percentage of 
which exceeds 60 percent, and 

(iv) which is placed in service before Jan-
uary 1, 2017. 

(B) Limitation 

(i) In general 

In the case of combined heat and power 
system property with an electrical capac-
ity in excess of the applicable capacity 
placed in service during the taxable year, 
the credit under subsection (a)(1) (deter-
mined without regard to this paragraph) 
for such year shall be equal to the amount 
which bears the same ratio to such credit 
as the applicable capacity bears to the ca-
pacity of such property. 

(ii) Applicable capacity 

For purposes of clause (i), the term ‘‘ap-
plicable capacity’’ means 15 megawatts or 
a mechanical energy capacity of more 
than 20,000 horsepower or an equivalent 
combination of electrical and mechanical 
energy capacities. 

(iii) Maximum capacity 

The term ‘‘combined heat and power sys-
tem property’’ shall not include any prop-
erty comprising a system if such system 
has a capacity in excess of 50 megawatts or 
a mechanical energy capacity in excess of 
67,000 horsepower or an equivalent combi-
nation of electrical and mechanical energy 
capacities. 

(C) Special rules 

(i) Energy efficiency percentage 

For purposes of this paragraph, the en-
ergy efficiency percentage of a system is 
the fraction— 

(I) the numerator of which is the total 
useful electrical, thermal, and mechani-
cal power produced by the system at nor-
mal operating rates, and expected to be 
consumed in its normal application, and 

(II) the denominator of which is the 
lower heating value of the fuel sources 
for the system. 

(ii) Determinations made on Btu basis 

The energy efficiency percentage and the 
percentages under subparagraph (A)(ii) 
shall be determined on a Btu basis. 

(iii) Input and output property not in-
cluded 

The term ‘‘combined heat and power sys-
tem property’’ does not include property 
used to transport the energy source to the 
facility or to distribute energy produced 
by the facility. 

(D) Systems using biomass 

If a system is designed to use biomass 
(within the meaning of paragraphs (2) and (3) 
of section 45(c) without regard to the last 
sentence of paragraph (3)(A)) for at least 90 
percent of the energy source— 

(i) subparagraph (A)(iii) shall not apply, 
but 

(ii) the amount of credit determined 
under subsection (a) with respect to such 
system shall not exceed the amount which 
bears the same ratio to such amount of 
credit (determined without regard to this 
subparagraph) as the energy efficiency per-
centage of such system bears to 60 percent. 
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(4) Qualified small wind energy property 

(A) In general 

The term ‘‘qualified small wind energy 
property’’ means property which uses a 
qualifying small wind turbine to generate 
electricity. 

(B) Qualifying small wind turbine 

The term ‘‘qualifying small wind turbine’’ 
means a wind turbine which has a nameplate 
capacity of not more than 100 kilowatts. 

(C) Termination 

The term ‘‘qualified small wind energy 
property’’ shall not include any property for 
any period after December 31, 2016. 

(d) Coordination with Department of Treasury 
grants 

In the case of any property with respect to 
which the Secretary makes a grant under sec-
tion 1603 of the American Recovery and Rein-
vestment Tax Act of 2009— 

(1) Denial of production and investment cred-
its 

No credit shall be determined under this sec-
tion or section 45 with respect to such prop-
erty for the taxable year in which such grant 
is made or any subsequent taxable year. 

(2) Recapture of credits for progress expendi-
tures made before grant 

If a credit was determined under this section 
with respect to such property for any taxable 
year ending before such grant is made— 

(A) the tax imposed under subtitle A on 
the taxpayer for the taxable year in which 
such grant is made shall be increased by so 
much of such credit as was allowed under 
section 38, 

(B) the general business carryforwards 
under section 39 shall be adjusted so as to re-
capture the portion of such credit which was 
not so allowed, and 

(C) the amount of such grant shall be de-
termined without regard to any reduction in 
the basis of such property by reason of such 
credit. 

(3) Treatment of grants 

Any such grant shall— 
(A) not be includible in the gross income of 

the taxpayer, but 
(B) shall 3 be taken into account in deter-

mining the basis of the property to which 
such grant relates, except that the basis of 
such property shall be reduced under section 
50(c) in the same manner as a credit allowed 
under subsection (a). 

(Added Pub. L. 87–834, § 2(b), Oct. 16, 1962, 76 Stat. 
967; amended Pub. L. 88–272, title II, § 203(a)(1), 
(3)(A), (b), (c), Feb. 26, 1964, 78 Stat. 33, 34; Pub. 
L. 89–800, § 1 Nov. 8, 1966, 80 Stat. 1508; Pub. L. 
89–809, title II, § 201(a), Nov. 13, 1966, 80 Stat. 1575; 
Pub. L. 90–26, §§ 1, 2(a), 3, June 13, 1967, 81 Stat. 
57, 58; Pub. L. 91–172, title I, § 121(d)(2)(A), title 
IV, § 401(e)(2)–(4), Dec. 30, 1969, 83 Stat. 547, 603; 
Pub. L. 92–178, title I, §§ 102(a)(2), 103, 104(a)(1), 
(b)–(f)(1), (g), 108(b), (c), Dec. 10, 1971, 85 Stat. 

499–502, 507; Pub. L. 94–12, title III, §§ 301(c)(1), 
302(c)(3), title VI, § 604(a), Mar. 29, 1975, 89 Stat. 
38, 44, 65; Pub. L. 94–455, title VIII, §§ 802(b)(6), 
804(a), title X, § 1051(h)(1), title XIX, §§ 1901(a)(5), 
(b)(11)(A), 1906(b)(13)(A), title XXI, § 2112(a)(1), 
Oct. 4, 1976, 90 Stat. 1583, 1591, 1647, 1764, 1795, 
1834, 1905; Pub. L. 95–473, § 2(a)(2)(A), Oct. 17, 1978, 
92 Stat. 1464; Pub. L. 95–600, title I, § 141(b), title 
III, §§ 312(c)(1)–(3), 314(a), (b), 315(a)–(c), title VII, 
§ 703(a)(3), (4), Nov. 6, 1978, 92 Stat. 2791, 2826–2829, 
2939; Pub. L. 95–618, title III, § 301(b), (d)(1), (2), 
Nov. 9, 1978, 92 Stat. 3195, 3199, 3200; Pub. L. 
96–222, title I, §§ 101(a)(7)(G), (H), (L)(i)(I)–(IV), 
(ii)(III)–(VI), (iii)(II), (III), (v)(II)–(V), (M)(ii), 
(iii), 103(a)(2)(A), (4)(B), 108(c)(6), Apr. 1, 1980, 94 
Stat. 198–201, 208, 209, 228; Pub. L. 96–223, title II, 
§§ 221(b), 222(a)–(e)(1), (f)–(i), 223(a)(1), (c)(1), Apr. 
2, 1980, 94 Stat. 261–266; Pub. L. 96–451, title III, 
§ 302(a), Oct. 14, 1980, 94 Stat. 1991; Pub. L. 96–605, 
title I, § 109(a), title II, § 223(a), Dec. 28, 1980, 94 
Stat. 3525, 3528; Pub. L. 97–34, title II, §§ 211(a)(2), 
(c), (e)(3), (4), (h), 212(a)(3), (b), (c), (d)(2)(A), 
213(a), 214(a), (b), title III, § 332(b), Aug. 13, 1981, 
95 Stat. 227–229, 235, 236, 239, 240, 296; Pub. L. 
97–248, title II, §§ 205(a)(1), (4), (5)(A), 209(c), Sept. 
3, 1982, 96 Stat. 427, 429, 447; Pub. L. 97–354, §§ 3(d), 
5(a)(7), (8), Oct. 19, 1982, 96 Stat. 1689, 1692; Pub. 
L. 97–362, title I, § 104(a), Oct. 25, 1982, 96 Stat. 
1729; Pub. L. 97–424, title V, § 546(a), Jan. 6, 1983, 
96 Stat. 2198; Pub. L. 97–448, title I, § 102(e)(2)(A), 
(f)(2), (3), (6), title II, § 202(c), title III, § 306(a)(3), 
Jan. 12, 1983, 96 Stat. 2371, 2372, 2396, 2400; Pub. L. 
98–369, div. A, title I, §§ 11, 31(b), (c), 111(e)(8), 
113(a)(1), (b)(3), (4), 114(a), title IV, §§ 431(c), 
474(o)(10)–(18), title VII, §§ 712(b), 721(x)(1), 
735(c)(1), title X, § 1043(a), July 18, 1984, 98 Stat. 
503, 517, 518, 633, 635, 637, 638, 808, 836, 837, 946, 971, 
981, 1044; Pub. L. 99–121, title I, § 103(b)(5), Oct. 11, 
1985, 99 Stat. 510; Pub. L. 99–514, title II, § 251(b), 
(c), title VII, § 701(e)(4)(C), title VIII, 
§ 803(b)(2)(B), title XII, §§ 1272(d)(5), 1275(c)(5), 
title XV, § 1511(c)(3), title XVIII, §§ 1802(a)(4)(C), 
(5)(B), (9)(A), (B), 1809(d)(2), (e), 1847(b)(6), 
1879(j)(1), Oct. 22, 1986, 100 Stat. 2184, 2186, 2343, 
2355, 2594, 2599, 2745, 2788, 2789, 2821, 2856, 2908; 
Pub. L. 100–647, title I, §§ 1002(a)(14), (16)(A), (20), 
(29), (30), 1013(a)(41), Nov. 10, 1988, 102 Stat. 
3355–3357, 3544; Pub. L. 101–508, title XI, 
§§ 11801(c)(6)(A), 11813(a), Nov. 5, 1990, 104 Stat. 
1388–523, 1388–541; Pub. L. 102–227, title I, § 106, 
Dec. 11, 1991, 105 Stat. 1687; Pub. L. 102–486, title 
XIX, § 1916(a), Oct. 24, 1992, 106 Stat. 3024; Pub. L. 
108–357, title III, § 322(d)(2)(A), (B), title VII, 
§ 710(e), Oct. 22, 2004, 118 Stat. 1475, 1557; Pub. L. 
109–58, title XIII, §§ 1336(a)–(d), 1337(a)–(c), Aug. 8, 
2005, 119 Stat. 1036–1038; Pub. L. 109–135, title IV, 
§ 412(m), (n), Dec. 21, 2005, 119 Stat. 2638; Pub. L. 
109–432, div. A, title II, § 207, Dec. 20, 2006, 120 
Stat. 2945; Pub. L. 110–172, § 11(a)(8), (9), Dec. 29, 
2007, 121 Stat. 2485; Pub. L. 110–343, div. B, title 
I, §§ 103(a), (c)–(e), 104(a)–(d), 105(a), Oct. 3, 2008, 
122 Stat. 3811, 3813, 3814; Pub. L. 111–5, div. B, 
title I, §§ 1102(a), 1103(a), (b)(1), 1104, Feb. 17, 2009, 
123 Stat. 319–321.) 

REFERENCES IN TEXT 

Paragraph (4)(B) of subsection (c), referred to in sub-
sec. (a)(1), was repealed and par. (4)(C) of subsec. (c) was 
redesignated as (4)(B) by Pub. L. 111–5, div. B, title I, 
§ 1103(a), Feb. 17, 2009, 123 Stat. 320. 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsecs. (a)(4)(D) and 
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(b), is the date of enactment of Pub. L. 101–508, which 
was approved Nov. 5, 1990. 

Section 1603 of the American Recovery and Reinvest-
ment Tax Act of 2009, referred to in subsec. (d), is sec-
tion 1603 of Pub. L. 111–5, which is set out as a note 
below. 

AMENDMENTS 

2009—Subsec. (a)(4)(D). Pub. L. 111–5, § 1103(b)(1), 
added subpar. (D). 

Subsec. (a)(5). Pub. L. 111–5, § 1102(a), added par. (5). 
Subsec. (c)(4)(B) to (D). Pub. L. 111–5, § 1103(a), redes-

ignated subpars. (C) and (D) as (B) and (C), respectively, 
and struck out former subpar. (B). Text of former sub-
par. (B) read as follows: ‘‘In the case of qualified small 
wind energy property placed in service during the tax-
able year, the credit otherwise determined under sub-
section (a)(1) for such year with respect to all such 
property of the taxpayer shall not exceed $4,000.’’ 

Subsec. (d). Pub. L. 111–5, § 1104, added subsec. (d). 
2008—Subsec. (a)(1). Pub. L. 110–343, § 104(d), sub-

stituted ‘‘paragraphs (1)(B), (2)(B), (3)(B), and (4)(B)’’ 
for ‘‘paragraphs (1)(B), (2)(B), and (3)(B)’’. 

Pub. L. 110–343, § 103(c)(3), substituted ‘‘paragraphs 
(1)(B), (2)(B), and (3)(B)’’ for ‘‘paragraphs (1)(B) and 
(2)(B)’’. 

Subsec. (a)(2)(A)(i)(II). Pub. L. 110–343, § 103(a)(1), sub-
stituted ‘‘January 1, 2017’’ for ‘‘January 1, 2009’’. 

Subsec. (a)(2)(A)(i)(IV). Pub. L. 110–343, § 104(b), added 
subcl. (IV). 

Subsec. (a)(3). Pub. L. 110–343, § 103(e)(1), in concluding 
provisions, struck out ‘‘The term ‘energy property’ 
shall not include any property which is public utility 
property (as defined in section 46(f)(5) as in effect on 
the day before the date of the enactment of the Reve-
nue Reconciliation Act of 1990).’’ before ‘‘Such term’’. 

Subsec. (a)(3)(A)(ii). Pub. L. 110–343, § 103(a)(1), sub-
stituted ‘‘January 1, 2017’’ for ‘‘January 1, 2009’’. 

Subsec. (a)(3)(A)(v). Pub. L. 110–343, § 103(c)(1), added 
cl. (v). 

Subsec. (a)(3)(A)(vi). Pub. L. 110–343, § 104(a), added cl. 
(vi). 

Subsec. (a)(3)(A)(vii). Pub. L. 110–343, § 105(a), added 
cl. (vii). 

Subsec. (c). Pub. L. 110–343, § 103(c)(2)(A), inserted 
heading and struck out former heading ‘‘Qualified fuel 
cell property; qualified microturbine property’’. 

Subsec. (c)(1)(B). Pub. L. 110–343, § 103(d), substituted 
‘‘$1,500’’ for ‘‘$500’’. 

Subsec. (c)(1)(D). Pub. L. 110–343, § 103(e)(2)(A), redes-
ignated subpar. (E) as (D) and struck out heading and 
text of former subpar. (D). Text read as follows: ‘‘The 
first sentence of the matter in subsection (a)(3) which 
follows subparagraph (D) thereof shall not apply to 
qualified fuel cell property which is used predomi-
nantly in the trade or business of the furnishing or sale 
of telephone service, telegraph service by means of do-
mestic telegraph operations, or other telegraph serv-
ices (other than international telegraph services).’’ 

Subsec. (c)(1)(E). Pub. L. 110–343, § 103(e)(2)(A), redes-
ignated subpar. (E) as (D). 

Pub. L. 110–343, § 103(a)(2), substituted ‘‘December 31, 
2016’’ for ‘‘December 31, 2008’’. 

Subsec. (c)(2)(D). Pub. L. 110–343, § 103(e)(2)(B), redes-
ignated subpar. (E) as (D) and struck out heading and 
text of former subpar. (D). Text read as follows: ‘‘The 
first sentence of the matter in subsection (a)(3) which 
follows subparagraph (D) thereof shall not apply to 
qualified microturbine property which is used predomi-
nantly in the trade or business of the furnishing or sale 
of telephone service, telegraph service by means of do-
mestic telegraph operations, or other telegraph serv-
ices (other than international telegraph services).’’ 

Subsec. (c)(2)(E). Pub. L. 110–343, § 103(e)(2)(B), redes-
ignated subpar. (E) as (D). 

Pub. L. 110–343, § 103(a)(3), substituted ‘‘December 31, 
2016’’ for ‘‘December 31, 2008’’. 

Subsec. (c)(3). Pub. L. 110–343, § 103(c)(2)(B), added par. 
(3). 

Subsec. (c)(4). Pub. L. 110–343, § 104(c), added par. (4). 

2007—Subsec. (c). Pub. L. 110–172, § 11(a)(8), sub-
stituted ‘‘section’’ for ‘‘subsection’’ in introductory 
provisions. 

Subsec. (c)(1)(B), (2)(B). Pub. L. 110–172, § 11(a)(9), sub-
stituted ‘‘subsection (a)’’ for ‘‘paragraph (1)’’. 

2006—Subsec. (a)(2)(A)(i)(II), (3)(A)(ii). Pub. L. 109–432, 
§ 207(1), substituted ‘‘January 1, 2009’’ for ‘‘January 1, 
2008’’. 

Subsec. (c)(1)(E), (2)(E). Pub. L. 109–432, § 207(2), sub-
stituted ‘‘December 31, 2008’’ for ‘‘December 31, 2007’’. 

2005—Subsec. (a)(1). Pub. L. 109–135, § 412(m), sub-
stituted ‘‘paragraphs (1)(B) and (2)(B) of subsection (c)’’ 
for ‘‘paragraph (1)(B) or (2)(B) of subsection (d)’’. 

Pub. L. 109–58, § 1336(d), inserted ‘‘except as provided 
in paragraph (1)(B) or (2)(B) of subsection (d),’’ before 
‘‘the energy credit’’. 

Subsec. (a)(2)(A). Pub. L. 109–58, § 1337(a), reenacted 
heading without change and amended text of subpar. 
(A) generally. Prior to amendment, text read as fol-
lows: ‘‘The energy percentage is— 

‘‘(i) in the case of qualified fuel cell property, 30 
percent, and 

‘‘(ii) in the case of any other energy property, 10 
percent.’’ 
Pub. L. 109–58, § 1336(c), reenacted heading without 

change and amended text of subpar. (A) generally. 
Prior to amendment, text read as follows: ‘‘The energy 
percentage is 10 percent.’’ 

Subsec. (a)(3)(A)(i). Pub. L. 109–58, § 1337(c), inserted 
‘‘excepting property used to generate energy for the 
purposes of heating a swimming pool,’’ after ‘‘solar 
process heat,’’. 

Subsec. (a)(3)(A)(ii). Pub. L. 109–135, § 412(n)(2), struck 
out ‘‘or’’ at end. 

Pub. L. 109–58, § 1337(b), added cl. (ii). Former cl. (ii) 
redesignated (iii) relating to equipment used to 
produce, distribute, or use energy derived from a geo-
thermal deposit. 

Subsec. (a)(3)(A)(iii). Pub. L. 109–58, § 1337(b), redesig-
nated cl. (ii) as (iii) relating to equipment used to 
produce, distribute, or use energy derived from a geo-
thermal deposit. 

Pub. L. 109–58, § 1336(a), added cl. (iii) relating to 
qualified fuel cell property or qualified microturbine 
property. 

Subsec. (a)(3)(A)(iv). Pub. L. 109–135, § 412(n)(1), redes-
ignated cl. (iii), relating to qualified fuel cell property 
or qualified microturbine property, as (iv). 

Subsec. (c). Pub. L. 109–58, § 1336(b), added subsec. (c). 
2004—Pub. L. 108–357, § 322(d)(2)(B), struck out 

‘‘; reforestation credit’’ after ‘‘Energy credit’’ in sec-
tion catchline. 

Subsec. (a)(3). Pub. L. 108–357, § 710(e), inserted at end 
of concluding provisions ‘‘Such term shall not include 
any property which is part of a facility the production 
from which is allowed as a credit under section 45 for 
the taxable year or any prior taxable year.’’ 

Subsec. (a)(5). Pub. L. 108–357, § 322(d)(2)(A)(iii), redes-
ignated subsec. (a)(5) as (b). 

Pub. L. 108–357, § 322(d)(2)(A)(ii), substituted ‘‘sub-
section (a)’’ for ‘‘this subsection’’. 

Subsec. (b). Pub. L. 108–357, § 322(d)(2)(A)(iii), redesig-
nated subsec. (a)(5) as (b). 

Pub. L. 108–357, § 322(d)(2)(A)(i), struck out heading 
and text of subsec. (b). Text read as follows: 

‘‘(1) IN GENERAL.—For purposes of section 46, the re-
forestation credit for any taxable year is 10 percent of 
the portion of the amortizable basis of any qualified 
timber property which was acquired during such tax-
able year and which is taken into account under sec-
tion 194 (after the application of section 194(b)(1)). 

‘‘(2) DEFINITIONS.—For purposes of this subpart, the 
terms ‘amortizable basis’ and ‘qualified timber prop-
erty’ have the respective meanings given to such terms 
by section 194.’’ 

1992—Subsec. (a)(2). Pub. L. 102–486 substituted ‘‘The’’ 
for ‘‘Except as provided in subparagraph (B), the’’ in 
subpar. (A), redesignated subpar. (C) as (B), and struck 
out former subpar. (B) which read as follows: ‘‘(B) TER-
MINATION.—Effective with respect to periods after June 
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30, 1992, the energy percentage is zero. For purposes of 
the preceding sentence, rules similar to the rules of 
section 48(m) (as in effect on the day before the date of 
the enactment of the Revenue Reconciliation Act of 
1990) shall apply.’’ 

1991—Subsec. (a)(2)(B). Pub. L. 102–227 substituted 
‘‘June 30, 1992’’ for ‘‘December 31, 1991’’. 

1990—Pub. L. 101–508, § 11813(a), amended section gen-
erally, substituting section catchline for one which 
read: ‘‘Definitions; special rules’’ and in text substitut-
ing present provisions for provisions defining section 38 
property, new section 38 property, used section 38 prop-
erty, provisions relating to certain leased property, es-
tates and trusts, special rules for qualified rehabili-
tated buildings, credit for movie and television films, 
treatment of energy property, application of certain 
transitional rules, definitions of certain credits, defini-
tion of single purpose agricultural or horticultural 
structure, basis adjustment to section 38 property, cer-
tain section 501(d) organizations, special rules relating 
to sound recordings, and a cross reference to section 381 
of this title. 

Subsec. (a)(8). Pub. L. 101–508, § 11801(c)(6)(A), struck 
out par. (8) ‘‘Amortized property’’ which read as fol-
lows: ‘‘Any property with respect to which an election 
under section 167(k), 184, or 188 applies shall not be 
treated as section 38 property.’’ 

1988—Subsec. (a)(1). Pub. L. 100–647, § 1002(a)(29), 
which directed amendment of par. (1) by substituting 
‘‘property to which section 168 applies’’ for ‘‘recovery 
property (within the meaning of section 168)’’ in penul-
timate sentence, was executed by making the substi-
tution for ‘‘recovery property (within the meaning of 
section 168’’, which results in retaining remaining par-
enthetical material and closing parenthesis. 

Subsec. (a)(5)(A)(ii). Pub. L. 100–647, 
§ 1002(a)(14)(A)–(C), substituted ‘‘168(h)(2)(C)’’ for 
‘‘168(j)(4)(C)’’, ‘‘168(h)(2)(A)(iii)’’ for ‘‘168(j)(4)(A)(iii)’’, 
and ‘‘168(h)(2)(B)’’ for ‘‘168(j)(4)(B)’’. 

Subsec. (a)(5)(B)(i). Pub. L. 100–647, § 1002(a)(14)(D), 
substituted ‘‘168(i)(3)’’ for ‘‘168(j)(6)’’. 

Subsec. (a)(5)(B)(ii). Pub. L. 100–647, § 1002(a)(14)(E), 
substituted ‘‘168(h)(1)(C)(ii)’’ for ‘‘168(j)(3)(C)(ii)’’. 

Subsec. (a)(5)(D). Pub. L. 100–647, § 1002(a)(14)(F), sub-
stituted ‘‘paragraphs (5) and (6) of section 168(h)’’ for 
‘‘paragraphs (8) and (9) of section 168(j)’’. 

Subsec. (a)(5)(E). Pub. L. 100–647, § 1002(a)(14)(G), 
amended subpar. (E) generally, substituting ‘‘provi-
sion’’ for ‘‘provisions’’ and ‘‘168(h)’’ for ‘‘168(j)’’. 

Subsec. (l)(2)(C). Pub. L. 100–647, § 1002(a)(30), sub-
stituted ‘‘to which section 168 applies’’ for ‘‘which is re-
covery property (within the meaning of section 168)’’. 

Subsec. (l)(11)(A)(ii). Pub. L. 100–647, § 1013(a)(41), sub-
stituted ‘‘a private activity bond (within the meaning 
of section 141)’’ for ‘‘an industrial development bond 
(within the meaning of section 103(b)(2))’’. 

Subsec. (s). Pub. L. 100–647, § 1002(a)(20), redesignated 
subsec. (s), relating to cross reference, as (t). 

Subsec. (s)(9). Pub. L. 100–647, § 1002(a)(16)(A), added 
par. (9). 

Subsec. (t). Pub. L. 100–647, § 1002(a)(20), redesignated 
subsec. (s), relating to cross reference, as (t). 

1986—Subsec. (a)(2)(B)(vii). Pub. L. 99–514, §§ 1272(d)(5), 
1275(c)(5), struck out ‘‘932,’’ after ‘‘931,’’ and ‘‘or which 
is entitled to the benefits of section 934(b)’’ after ‘‘in ef-
fect under section 936’’, and substituted ‘‘or 933’’ for 
‘‘, 933, or 934(c)’’. 

Subsec. (a)(4). Pub. L. 99–514, § 1802(a)(9)(A), sub-
stituted ‘‘514(b)’’ for ‘‘514(c)’’ and ‘‘514(a)’’ for ‘‘514(b)’’. 

Subsec. (a)(5)(B)(iii). Pub. L. 99–514, § 1802(a)(5)(B), 
struck out cl. (iii) which provided that (I) in the case 
of any aircraft used under a qualifying lease (as defined 
in section 47(a)(7)(C)) and which is leased to a foreign 
person or entity before January 1, 1990, clause (i) shall 
be applied by substituting ‘‘3 years’’ for ‘‘6 months’’ 
and that (II) for purposes of applying section 47(a)(1) 
and (5)(B) there shall not be taken into account any pe-
riod of a lease to which subclause (I) applies. 

Subsec. (a)(5)(D), (E). Pub. L. 99–514, § 1802(a)(4)(C), 
added subpar. (D) and redesignated former subpar. (D) 
as (E). 

Subsec. (b)(1). Pub. L. 99–514, § 1809(e)(1), inserted 
‘‘Such term includes any section 38 property the recon-
struction of which is completed by the taxpayer, but 
only with respect to that portion of the basis which is 
properly attributable to such reconstruction.’’ 

Subsec. (b)(2). Pub. L. 99–514, § 1809(e)(2), in introduc-
tory provisions substituted ‘‘the first sentence of para-
graph (1)’’ for ‘‘paragraph (1)’’, in subpar. (B) sub-
stituted ‘‘3 months after’’ for ‘‘3 months of’’, in closing 
provisions substituted ‘‘used under the leaseback (or 
lease) referred to in subparagraph (B)’’ for ‘‘used under 
the lease’’ and inserted ‘‘The preceding sentence shall 
not apply to any property if the lessee and lessor of 
such property make an election under this sentence. 
Such an election, once made, may be revoked only with 
the consent of the Secretary.’’ 

Subsec. (d)(4)(D). Pub. L. 99–514, § 701(e)(4)(C), inserted 
‘‘(as in effect on the day before the date of the enact-
ment of the Tax Reform Act of 1986)’’. 

Subsec. (d)(6)(C)(ii). Pub. L. 99–514, § 1511(c)(3), sub-
stituted ‘‘the underpayment rate’’ for ‘‘the rate’’ in 
closing provisions. 

Subsec. (g)(1). Pub. L. 99–514, § 251(b), amended par. (1) 
generally, restating in subpars. (A) to (D) provisions re-
lating to qualified rehabilitated buildings which had in 
subpar. (A) provided general definition of qualified re-
habilitated building, in subpar. (B) directed that 30 
years must have elapsed since construction, in subpar. 
(C) provided general definition of substantially reha-
bilitated with special rule for phased rehabilitation and 
application of provision to lessees, and in subpar. (D) 
provided that rehabilitation included reconstruction, 
and striking out former subpar. (E) which had provided 
an alternative test for definition of qualified rehabili-
tated building. 

Subsec. (g)(2). Pub. L. 99–514, § 251(b), amended par. (2) 
generally, in subpar. (A) striking out reference to 
amounts ‘‘incurred after December 31, 1981’’ in intro-
ductory provision, and in cl. (i) substituting subcls. (I) 
to (IV) for ‘‘for real property (or additions or improve-
ments to real property) which have a recovery period 
(within the meaning of section 168) of 19 (15 years in the 
case of low-income housing) years,’’, in subpar. (B), in 
cl. (i), substituting provision relating to use of straight 
line depreciation for provision relating to use of accel-
erated methods of depreciation, redesignating former 
cl. (vi) as (v) and substituting ‘‘section 168(h)’’ for ‘‘sec-
tion 168(j)’’, redesignating former cl. (v) as (vi) and sub-
stituting ‘‘less than the recovery period determined 
under section 168(c)’’ for ‘‘less than 19 years (15 years in 
the case of low-income housing’’, restating subpar. (C) 
without change, and in subpar. (D) substituting provi-
sions defining nonresidential real property, residential 
rental property and class life for provisions defining 
low-income housing. 

Subsec. (g)(2)(B)(vi)(I). Pub. L. 99–514, § 1802(a)(9)(B), 
substituted ‘‘section 168(j)’’ for ‘‘section 168(j)(3)’’. 

Subsec. (g)(3). Pub. L. 99–514, § 251(b), in amending 
par. (3) generally, inserted introductory phrase ‘‘For 
purposes of this subsection—’’. 

Subsec. (g)(4). Pub. L. 99–514, § 251(b), in amending 
subsec. (g) generally, reenacted par. (4) without change. 

Subsec. (l)(5). Pub. L. 99–514, § 1847(b)(6), substituted 
‘‘section 23(c)’’ for ‘‘section 44C(c)’’ and ‘‘section 
23(c)(4)(A)(viii)’’ for ‘‘section 44C(c)(4)(A)(viii)’’. 

Subsec. (q)(3). Pub. L. 99–514, § 251(c), struck out 
‘‘other than a certified historic structure’’ after ‘‘quali-
fied rehabilitated building’’. 

Subsec. (q)(7). Pub. L. 99–514, § 1809(d)(2), renumbered 
par. (6), relating to special rule for qualified films, as 
(7). 

Subsec. (r). Pub. L. 99–514, § 1879(j)(1), added subsec. 
(r). Former subsec. (r) redesignated (s). 

Subsec. (s). Pub. L. 99–514, § 1879(j)(1), redesignated 
former subsec. (r) as (s). 

Subsec. (s)(5). Pub. L. 99–514, § 803(b)(2)(B), which di-
rected the general amendment of par. (5) of subsec. (r), 
was executed by amending par. (5) of subsec. (s) to re-
flect the probable intent of Congress and the interven-
ing redesignation of subsec. (r) as (s) by Pub. L. 99–514, 
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§ 1879(j)(1), see note above. Prior to amendment, par. (5) 
read as follows: ‘‘For purposes of this subsection, the 
term ‘‘sound recording’’ means any sound recording de-
scribed in section 280(c)(2).’’ 

1985—Subsec. (g)(2)(A)(i), (B)(v). Pub. L. 99–121 sub-
stituted ‘‘19’’ for ‘‘18’’. 

1984—Subsec. (a)(5). Pub. L. 98–369, § 31(b), amended 
par. (5) generally, to extend its scope to encompass 
property used by foreign persons or entities and to cre-
ate an exception for short-term leases by substituting 
provisions covered by subpars. (A) to (D) for former 
provisions which had directed that property used by 
the United States, any State or political subdivision 
thereof, any international organization, or any agency 
or instrumentality of any of the foregoing not be treat-
ed as section 38 property, that for purposes of that pro-
hibition the International Telecommunications Sat-
ellite Consortium, the International Maritime Satellite 
Organization, and any successor organization of such 
Consortium or Organization not be treated as an inter-
national organization, and that if any qualified reha-
bilitated building were used by the governmental unit 
pursuant to a lease, this paragraph would not apply to 
that portion of the basis of such building attributable 
to qualified rehabilitation expenditures. 

Subsec. (b). Pub. L. 98–369, § 114(a), amended subsec. 
(b) generally, substituting a general definition of ‘‘new 
section 38 property’’ for definitions which made ref-
erence to property constructed, reconstructed or erect-
ed after December 31, 1961, and adding pars. (2) and (3). 

Subsec. (c)(2)(A). Pub. L. 98–369, § 11(a), substituted 
‘‘$125,000 ($150,000 for taxable years beginning after 
1987)’’ for ‘‘$150,000 ($125,000 for taxable years beginning 
in 1981, 1982, 1983, or 1984)’’ in first sentence, and 
‘‘$125,000 (or $150,000’’ for ‘‘$150,000 (or $125,000’’ in two 
places in second sentence. 

Subsec. (c)(2)(B). Pub. L. 98–369, § 11(b), substituted 
‘‘$62,500 ($75,000 for taxable years beginning after 1987)’’ 
for ‘‘$75,000 ($62,500 for taxable years beginning in 1981, 
1982, 1983, or 1984)’’. 

Subsec. (c)(3)(B). Pub. L. 98–369, § 474(o)(10), sub-
stituted ‘‘section 39’’ for ‘‘section 46(b)’’. 

Subsec. (d)(1)(B). Pub. L. 98–369, § 474(o)(11), sub-
stituted ‘‘section 38(c)(3)(B)’’ for ‘‘section 46(a)(6)’’. 

Subsec. (d)(6). Pub. L. 98–369, § 431(c), added par. (6). 
Subsec. (f)(3). Pub. L. 98–369, § 474(o)(12), struck out 

par. (3) which provided that the $25,000 amount speci-
fied under subparagraphs (A) and (B) of section 46(a)(3) 
applicable to an estate or trust be reduced to an 
amount which bore the same ratio to $25,000 as the 
amount of the qualified investment allocated to the es-
tate or trust under paragraph (1) to the entire amount 
of the qualified investment. 

Subsec. (g)(1)(E). Pub. L. 98–369, § 1043(a), added sub-
par. (E). 

Subsec. (g)(2)(A)(i). Pub. L. 98–369, § 111(e)(8)(A), (B), 
substituted ‘‘real property’’ for ‘‘property’’ in two 
places, and ‘‘18 (15 years in the case of low-income 
housing)’’ for ‘‘15’’. 

Subsec. (g)(2)(B)(i). Pub. L. 98–369, § 31(c)(2), inserted 
‘‘The preceding sentence shall not apply to any expend-
iture to the extent subsection (f)(12) or (j) of section 168 
applies to such expenditure.’’ 

Subsec. (g)(2)(B)(v). Pub. L. 98–369, § 111(e)(8)(C), sub-
stituted ‘‘18 years (15 years in the case of low-income 
housing)’’ for ‘‘15 years’’. 

Subsec. (g)(2)(B)(vi). Pub. L. 98–369, § 31(c)(1), added cl. 
(vi). 

Subsec. (g)(2)(D). Pub. L. 98–369, § 111(e)(8)(D), added 
subpar. (D). 

Subsec. (k)(4). Pub. L. 98–369, § 113(b)(3)(B), inserted 
‘‘or at-risk rules’’ after ‘‘test’’ in heading. 

Subsec. (k)(4)(A). Pub. L. 98–369, § 113(b)(3)(A), in-
serted ‘‘, section 46(c)(8), or section 46(c)(9)’’. 

Subsec. (k)(4)(B). Pub. L. 98–369, § 113(b)(3)(C), sub-
stituted ‘‘used’’ for ‘‘issued’’. 

Subsec. (k)(5)(D)(i). Pub. L. 98–369, § 721(x)(1), sub-
stituted ‘‘S corporation’’ for ‘‘electing small business 
corporation’’. 

Subsec. (l)(1). Pub. L. 98–369, § 474(o)(13), substituted 
‘‘section 46(b)(2)’’ for ‘‘section 46(a)(2)(C)’’. 

Subsec. (l)(16)(B)(i). Pub. L. 98–369, § 735(c)(1), sub-
stituted ‘‘the chassis of which is an automobile bus 
chassis and the body of which is an automobile bus 
body’’ for ‘‘the chassis and body of which is exempt 
under section 4063(a)(6) from the tax imposed by section 
4061(a)’’. 

Subsec. (m). Pub. L. 98–369, § 474(o)(14), substituted 
‘‘subsection (b)’’ for ‘‘subsection (a)(2)’’. 

Subsec. (n). Pub. L. 98–369, § 474(o)(15), repealed sub-
sec. (n). For continuing applicability of par. (4) of sub-
sec. (n), see section 474(o)(15) of Pub. L. 98–369, set out 
in Effective Date of 1984 Amendment note below. 

Subsec. (o)(3) to (8). Pub. L. 98–369, § 474(o)(16), redesig-
nated par. (8) as (3) and struck out former pars. (3) to 
(7) which defined ‘‘employee plan credit’’, ‘‘basic em-
ployee plan credit’’, ‘‘matching employee plan credit’’, 
‘‘basic employee plan percentage’’, and ‘‘matching em-
ployee plan percentage’’, respectively. 

Subsec. (q)(1), (3). Pub. L. 98–369, § 474(o)(17)(A), sub-
stituted ‘‘section 46(a)’’ for ‘‘section 46(a)(2)’’. 

Subsec. (q)(4)(A)(i). Pub. L. 98–369, § 474(o)(17), sub-
stituted ‘‘section 46(a)’’ for ‘‘section 46(a)(2)’’ and ‘‘sec-
tion 46(b)(1)’’ for ‘‘section 46(a)(2)(B)’’. 

Subsec. (q)(4)(B)(ii). Pub. L. 98–369, § 474(o)(17)(B), sub-
stituted ‘‘section 46(b)(1)’’ for ‘‘section 46(a)(2)(B)’’. 

Subsec. (q)(6). Pub. L. 98–369, § 712(b), added par. (6) re-
lating to adjustment in basis of interest in partnership 
or S corporation. 

Pub. L. 98–369, § 113(b)(4), added par. (6) relating to 
special rule for qualified films. 

Subsec. (r). Pub. L. 98–369, § 113(a)(1), added subsec. 
(r). Former subsec. (r) redesignated (s). 

Pub. L. 98–369, § 474(o)(18), substituted ‘‘section 
381(c)(26)’’ for ‘‘section 381(c)(23)’’. 

Subsec. (s). Pub. L. 98–369, § 113(a)(1), redesignated 
former subsec. (r) as (s). 

1983—Subsec. (a)(1)(G). Pub. L. 97–448, § 102(e)(2)(A), 
inserted ‘‘(not including a building and its structural 
components) used in connection’’ after ‘‘storage facil-
ity’’. 

Subsec. (a)(10). Pub. L. 97–448, § 202(c), amended direc-
tory language of Pub. L. 96–223, § 223(a)(1), to correct an 
error, and did not involve any change in text. See 1980 
Amendment note below. 

Subsec. (g)(1)(C)(i). Pub. L. 97–448, § 102(f)(2), (6), sub-
stituted ‘‘the 24-month period selected by the taxpayer 
(at the time and in the manner prescribed by regula-
tion) and ending with or within the taxable year’’ for 
‘‘the 24-month period ending on the last day of the tax-
able year’’ in provisions preceding subcl. (I), sub-
stituted ‘‘adjusted basis of such building (and its struc-
tural components)’’ for ‘‘adjusted basis of such prop-
erty’’ both in subcl. (I) and in provision following subcl. 
(II), and, in provisions following subcl. (II), substituted 
‘‘holding period of the building’’ for ‘‘holding period of 
the property’’ and inserted provision that, for purposes 
of the preceding sentence, the determination of the be-
ginning of the holding period shall be made without re-
gard to any reconstruction by the taxpayer in connec-
tion with the rehabilitation. 

Subsec. (g)(5)(A). Pub. L. 97–448, § 102(f)(3), substituted 
‘‘a credit is determined under section 46(a)(2)’’ for ‘‘a 
credit is allowed under this section’’ and ‘‘the credit so 
determined’’ for ‘‘the credit so allowed’’. See 1982 
Amendment note for subsec. (g)(5) below and see Effec-
tive Date of 1982 and 1983 Amendment notes set out 
under sections 1 and 196 of this title. 

Subsec. (l)(5). Pub. L. 97–424, § 546(a)(3), substituted 
reference to subpar. (N) for reference to subpar. (M) in 
provision following subparagraphs. 

Subsec. (l)(5)(M), (N). Pub. L. 97–424, § 546(a)(1), (2), 
added subpar. (M) and redesignated former subpar. (M) 
as (N). 

Subsec. (q)(3). Pub. L. 97–448, § 306(a)(3), substituted 
‘‘paragraphs (1) and (2) of this subsection and paragraph 
(5) of subsection (d)’’ for ‘‘paragraphs (1) and (2)’’. 

1982—Subsec. (b). Pub. L. 97–248, § 209(c), inserted pro-
vision that for purposes of determining whether section 
38 property subject to a lease is new section 38 prop-
erty, such property shall be treated as originally placed 
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in service not earlier than the date such property is 
used under the lease, but only if such property is leased 
within 3 months after such property is placed in serv-
ice. 

Subsec. (c)(2)(D). Pub. L. 97–354 substituted ‘‘Partner-
ships and S corporations’’ for ‘‘Partnerships’’ in subpar. 
heading, and inserted ‘‘A similar rule shall apply in the 
case of an S corporation and its shareholders’’. 

Subsec. (d)(5). Pub. L. 97–248, § 205(a)(4), added par. (5). 
Subsec. (e). Pub. L. 97–354, § 5(a)(7), struck out subsec. 

(e) relating to apportionment among shareholders of 
qualified investments by an electing small business 
corporation. 

Subsec. (g)(5). Pub. L. 97–248, § 205(a)(5)(A), struck out 
par. (5) which, as amended by § 102(f)(3) of Pub. L. 
97–448, had provided that for purposes of this subtitle, 
if a credit were determined under section 46(a)(2) for 
any qualified rehabilitation expenditure in connection 
with a qualified rehabilitated building other than a cer-
tified historic structure, the increase in basis of such 
property which would (but for this paragraph) have re-
sulted from such expenditure had to be reduced by the 
amount of the credit so determined, that if during any 
taxable year there was a recapture amount determined 
with respect to any qualified rehabilitated building the 
basis of which was reduced under subpar. (A), the basis 
of such building (immediately before the event result-
ing in such recapture), had to be increased by an 
amount equal to such recapture amount, and that for 
purposes of this paragraph ‘‘recapture amount’’ was de-
fined as any increase in tax (or adjustment in carry-
backs or carryovers) determined under section 47(a)(5). 
See 1983 Amendment note for subsec. (g)(5) above and 
see Effective Date of 1982 and 1983 Amendment notes 
set out under sections 1 and 196 of this title. 

Subsec. (k)(5)(D)(i). Pub. L. 97–354, § 5(a)(8), sub-
stituted ‘‘an S corporation’’ for ‘‘an electing small 
business corporation (within the meaning of section 
1371)’’. 

Subsec. (l)(7). Pub. L. 97–362, § 104(a), temporarily sub-
stituted the qualification that such term does not in-
clude equipment for hydrogenation, refining, or other 
process subsequent to retorting other than hydro-
genation or other process which is applied in the vicin-
ity of the property from which the shale was extracted 
and which is applied to bring the shale oil to a grade 
and quality suitable for transportation to and process-
ing in a refinery, for the qualification that such equip-
ment did not include equipment for hydrogenation, re-
fining, or other processes subsequent to retorting. See 
Effective and Termination Dates of 1982 Amendment 
note below. 

Subsecs. (q), (r). Pub. L. 97–248, § 205(a)(1), added sub-
sec. (q) and redesignated former subsec. (q) as (r). 

1981—Subsec. (a)(1). Pub. L. 97–34, § 211(e)(4), in provi-
sions following subpar. (G), substituted ‘‘Such term in-
cludes only recovery property (within the meaning of 
section 168 without regard to any useful life) and any 
other property’’ for ‘‘Such term includes only prop-
erty’’. 

Subsec. (a)(1)(G). Pub. L. 97–34, § 211(c), added subpar. 
(G). 

Subsec. (a)(2)(B)(ii). Pub. L. 97–34, § 211(h), designated 
existing provisions as subcl. (I) and added subcl. (II). 

Subsec. (a)(3)(D). Pub. L. 97–34, § 212(c), added subpar. 
(D). 

Subsec. (a)(4). Pub. L. 97–34, § 214(a), inserted provi-
sion that, if any qualified rehabilitated building is used 
by the tax-exempt organization pursuant to a lease, 
this paragraph shall not apply to that portion of the 
basis of such building which is attributable to qualified 
rehabilitation expenditures. 

Subsec. (a)(5). Pub. L. 97–34, § 214(b), inserted provi-
sion that, if any qualified rehabilitated building is used 
by the governmental unit pursuant to a lease, this 
paragraph shall not apply to that portion of the basis 
of such building which is attributable to qualified reha-
bilitation expenditures. 

Subsec. (a)(8). Pub. L. 97–34, § 212(d)(2)(A), substituted 
‘‘or 188’’ for ‘‘188, or 191’’. 

Subsec. (a)(9). Pub. L. 97–34, § 211(a)(2), struck out par. 
(9) which set out a special rule for the depreciation of 
railroad track. 

Subsec. (c)(2)(A) to (C). Pub. L. 97–34, § 213(a), amend-
ed subpars. (A) to (C) generally raising in subpar. (A) 
the existing $100,000 dollar limitation to $125,000 in 1981 
and to $150,000 in 1985 and in subpar. (B) the existing 
$50,000 dollar limitation to $62,500 in 1981 and to $75,000 
in 1985. 

Subsec. (g). Pub. L. 97–34, § 212(b), in amending subsec. 
(c) generally incorporated the concept of ‘‘substantial 
rehabilitation’’ into par. (1)(A), substituted ‘‘30 years’’ 
for ‘‘20 years’’ as the requisite period in par. (1)(B), sub-
stituted a definition of ‘‘substantially rehabilitated’’ 
for former provisions that a major portion could be 
treated as a separate building in certain cases in par. 
(1)(C), reenacted par. (1)(D) without change, substituted 
‘‘December 31, 1981’’ for ‘‘October 31, 1978’’ in provisions 
of par. (2)(A) preceding cl. (i), substituted provisions for 
a recovery period of 15 years for provisions that had 
provided for a useful life of 5 years or more in cl. (i) of 
par. (2)(A), reenacted cl. (ii) without change, sub-
stituted provisions that accelerated methods of depre-
ciation may not be used for provisions relating to prop-
erty otherwise section 38 property in cl. (i) of par. 
(2)(B), reenacted cls. (ii) and (iii) without change, re-
vised the provisions of cl. (iv) relating to certified his-
toric structures, and added cl. (v) relating to expendi-
tures of lessees, added par. (3), redesignated former par. 
(3) as (4), and added par. (5). 

Subsec. (l)(2)(C). Pub. L. 97–34, § 211(e)(3), inserted ‘‘or 
which is recovery property (within the meaning of sec-
tion 168)’’ after ‘‘3 years or more’’. 

Subsec. (n)(1)(A)(i). Pub. L. 97–34, § 332(b), substituted 
‘‘which does not exceed’’ for ‘‘equal to’’. 

Subsec. (o)(8). Pub. L. 97–34, § 212(a)(3), added par. (8). 
1980—Subsec. (a)(1). Pub. L. 96–451 added subpar. (F) 

and provision for treatment of the useful life of subpar. 
(F) property as its normal growing period. 

Subsec. (a)(2)(B)(xi). Pub. L. 96–223, § 222(i)(2), added 
cl. (xi). 

Subsec. (a)(5). Pub. L. 96–605, § 109(a), included the 
International Maritime Satellite Organization or any 
successor organization within organizations not to be 
treated as international organizations. 

Subsec. (a)(7)(B). Pub. L. 95–600, § 312(c)(2), as amended 
by Pub. L. 96–222, § 103(a)(2)(A), substituted ‘‘ ‘described 
in section 50 (as in effect before its repeal by the Reve-
nue Act of 1978’ ’’ for ‘‘ ‘described in section 50’ ’’. 

Subsec. (a)(10)(A). Pub. L. 96–223, § 223(a)(1), as amend-
ed by Pub. L. 97–448, § 202(c), provided that ‘‘petroleum 
or petroleum products’’ does not include petroleum 
coke or petroleum pitch. 

Subsec. (a)(10)(B). Pub. L. 96–222, § 108(c)(6), sub-
stituted ‘‘5’’ for ‘‘51’’. 

Subsec. (g)(2)(B)(i). Pub. L. 96–222, § 103(a)(4)(B), sub-
stituted ‘‘subsections (a)(1)(E) and (l)’’ for ‘‘subsection 
(a)(1)(E)’’. 

Subsec. (l)(1). Pub. L. 96–223, § 221(b)(1), substituted 
‘‘For any period for which the energy percentage deter-
mined under section 46(a)(2)(C) for any energy property 
is greater than zero’’ for ‘‘For the period beginning on 
October 1, 1978, and ending on December 31, 1982’’ in 
provisions preceding subpar. (A) and, in subpars. (A) 
and (B), substituted ‘‘such energy property’’ and ‘‘such 
property’’ for ‘‘any energy property’’. 

Subsec. (l)(2)(A). Pub. L. 96–223, § 222(a), added cls. 
(vii), (viii), and (ix). 

Subsec. (l)(3)(A). Pub. L. 96–223, § 222(b), (g)(2), struck 
out ‘‘(other than coke or coke gas)’’ after ‘‘solid fuel’’ 
in cl. (iii) and, in cl. (v), substituted provisions relating 
to equipment which converts coal into a substitute for 
a petroleum or natural gas derived feedstock for the 
manufacture of chemicals or other products and equip-
ment which converts coal into methanol, ammonia, or 
hydroprocessed coal liquid or solid for provisions which 
had related simply to equipment which used coal as 
feedstock for the manufacture of chemicals or other 
products other than coke or coke gas, added cl. (ix), 
and, following cl. (ix), inserted provision that the 
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equipment described in cl. (vii) includes equipment 
used for the storage of fuel derived from garbage at the 
site at which such fuel was produced from garbage. 

Subsec. (l)(3)(B). Pub. L. 96–223, § 222(i)(1)(A), redesig-
nated subpar. (C) as (B). Former subpar. (B), which ex-
cluded public utility property from the terms ‘‘alter-
native energy property’’, ‘‘solar or wind energy prop-
erty’’, or ‘‘recycling equipment’’, was struck out. 

Subsec. (l)(3)(C), (D). Pub. L. 96–223, § 222(i)(1)(A), (3), 
redesignated subpar. (D) as (C) and inserted following 
cl. (ii) provision that, for the purposes of the preceding 
sentence, in the case of property which is alternative 
energy property solely by reason of the amendments 
made by section 222(b) of the Crude Oil Windfall Profit 
Tax Act of 1980, ‘‘January 1, 1980’’ was to be substituted 
for ‘‘October 1, 1978’’. Former subpar. (C) redesignated 
(B). 

Subsec. (l)(4)(C). Pub. L. 96–223, § 222(c), added subpar. 
(C). 

Subsec. (l)(5). Pub. L. 96–223, § 222(d), added subpar. 
(L), redesignated former subpar. (L) as (M), and in-
serted provision that the Secretary shall not specify 
any property under subpar. (M) unless he determines 
that such specification meets the requirements of par. 
(9) of section 44C(c) for specification of items under sec-
tion 44C(c)(4)(A)(viii). 

Subsec. (l)(11). Pub. L. 96–223, § 221(b)(2), substituted 
‘‘one-half of the energy percentage determined under 
section 46(a)(2)(C)’’ for ‘‘5 percent’’. 

Pub. L. 96–223, § 223(c)(1), completely revised par. (11) 
to incorporate property financed by subsidized energy 
financing, effective with regard to periods after Dec. 31, 
1982. Prior to the revision par. (11) read as follows: ‘‘In 
the case of property which is financed in whole or in 
part by the proceeds of an industrial development bond 
(within the meaning of section 103(b)(2)) the interest on 
which is exempt from tax under section 103, the energy 
percentage shall be one-half of the energy percentage 
determined under section 46(a)(2)(C).’’ 

Subsec. (l)(13). Pub. L. 96–223, § 222(e)(1), added par. 
(13). 

Subsec. (l)(14). Pub. L. 96–223, § 222(f), added par. (14). 
Subsec. (l)(15). Pub. L. 96–223, § 222(g)(1), added par. 

(15). 
Subsec. (l)(16). Pub. L. 96–223, § 222(h), added par. (16). 
Subsec. (l)(17). Pub. L. 96–223, § 222(i)(1)(B), added par. 

(17). 
Subsec. (n). Pub. L. 96–222, § 101(a)(7)(G), (H), 

(L)(i)(I)–(IV), (ii)(III)–(VI), (iii)(II), (v)(II)–(IV), (M)(ii), 
amended subsec. (n) generally to reflect the renaming 
of an investment tax credit ESOP to a tax credit em-
ployee stock ownership plan and a leveraged employee 
stock ownership plan (commonly referred to as an 
ESOP) to an employee stock ownership plan. 

Subsec. (n)(6)(B)(i). Pub. L. 96–605, § 223(a), substituted 
‘‘the date on which the securities are contributed to 
the plan’’ for ‘‘the due date for filing the return for the 
taxable year (determined with regard to extensions)’’. 

Subsec. (o). Pub. L. 96–222, § 101(a)(7)(L)(iii)(III), 
(v)(IV), (V), (M)(iii), substituted ‘‘employee plan’’ for 
‘‘ESOP’’ wherever appearing and inserted ‘‘percentage’’ 
after ‘‘attributable to the matching employee plan’’ in 
par. (5). 

1978—Subsec. (a)(1)(A). Pub. L. 95–618, § 301(d)(1), in-
serted ‘‘(other than an air conditioning or heating 
unit)’’ after ‘‘personal property’’. 

Subsec. (a)(1)(D). Pub. L. 95–600, § 314(a), added par. 
(D). 

Subsec. (a)(1)(E). Pub. L. 95–600, § 315(a), added par. 
(E). 

Subsec. (a)(2)(B)(ii). Pub. L. 95–473, § 2(a)(2)(A), sub-
stituted ‘‘providing transportation subject to sub-
chapter I of chapter 105 of title 49’’ for ‘‘subject to part 
I of the Interstate Commerce Act’’. 

Subsec. (a)(7)(A). Pub. L. 95–600, § 312(c)(3), struck out 
‘‘(other than pretermination property)’’ after ‘‘Prop-
erty’’. 

Subsec. (a)(7)(B). Pub. L. 95–600, § 312(c)(2), struck out 
‘‘described in section 50’’ after ‘‘with respect to prop-
erty’’. See 1980 Amendment note above. 

Subsec. (a)(8). Pub. L. 95–600, § 315(c), substituted ‘‘188, 
or 191’’ for ‘‘or 188’’. 

Subsec. (a)(10). Pub. L. 95–618, § 301(d)(2), added par. 
(10). 

Subsec. (d)(1)(B). Pub. L. 95–600, § 703(a)(3), substituted 
‘‘section 46(a)(6)’’ for ‘‘section 46(a)(5)’’. 

Subsec. (d)(4)(D). Pub. L. 95–600, § 703(a)(4), sub-
stituted ‘‘section 57(c)(1)(B)’’ for ‘‘section 57(c)(2)’’. 

Subsec. (g). Pub. L. 95–600, § 315(b), added subsec. (g). 
Subsec. (h). Pub. L. 95–600, § 312(c)(1), struck out sub-

sec. (h) which related to suspension of investment cred-
it. 

Subsec. (i). Pub. L. 95–600, § 312(c)(1), struck out sub-
sec. (i) which related to an exemption from suspension 
of $20,000 of investment. 

Subsec. (j). Pub. L. 95–600, § 312(c)(1), struck out sub-
sec. (j) which defined ‘‘suspension period’’. 

Subsecs. (l), (m). Pub. L. 95–618, § 301(b), added sub-
secs. (l) and (m) and redesignated former subsec. (l) as 
(n). 

Subsec. (n). Pub. L. 95–618, § 301(b), redesignated 
former subsec. (l) as (n). 

Pub. L. 95–600, § 141(b), added subsec. (n). Former sub-
sec. (n) redesignated (p). 

Subsec. (o). Pub. L. 95–600, § 141(b), added subsec. (o). 
Subsecs. (p), (q). Pub. L. 95–600, §§ 141(b), 314(b), added 

subsec. (p). Former subsec. (n) redesignated (p) and sub-
sequently as (q). 

1976—Subsec. (a)(2)(B)(vi). Pub. L. 94–455, 
§ 1901(a)(5)(A), substituted ‘‘(43 U.S.C. 1331))’’ for ‘‘; 43 
U.S.C., sec. 1331)’’. 

Subsec. (a)(2)(B)(vii). Pub. L. 94–455, § 1051(h)(1), sub-
stituted ‘‘(other than a corporation which has an elec-
tion in effect under section 936 or which is entitled to 
the benefits of section 934(b))’’ for ‘‘(other than a cor-
poration entitled to the benefits of section 931 or 
934(b))’’. 

Subsec. (a)(2)(B)(viii). Pub. L. 94–455, § 1901(a)(5)(B), 
substituted ‘‘47 U.S.C. 702’’ for ‘‘47 U.S.C., sec. 702’’. 

Subsec. (a)(8). Pub. L. 94–455, §§ 1901(b)(11)(A), 
2112(a)(1), struck out ‘‘169,’’ after ‘‘section 167(k),’’, 
‘‘187,’’ before ‘‘or 188 applies’’, and provisions relating 
to the limitation of the applicability of this paragraph 
on property to which section 169 applies. 

Subsecs. (c)(2)(A), (d)(1), (2)(A). Pub. L. 94–455, 
§ 1906(b)(13)(A), struck out ‘‘or his delegate’’ after ‘‘Sec-
retary’’. 

Subsec. (f). Pub. L. 94–455, § 802(b)(6), substituted ‘‘sec-
tion 46(a)(3)’’ for ‘‘section 46(a)(2)’’. 

Subsec. (i)(2). Pub. L. 94–455, § 1906(b)(13)(A), struck 
out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsecs. (k), (l). Pub. L. 94–455, § 804(a), added subsec. 
(k) and redesignated former subsec. (k) as subsec. (l). 

1975—Subsec. (a)(2)(B). Pub. L. 94–12, § 604(a), sub-
stituted ‘‘territorial waters within the northern por-
tion of the Western Hemisphere’’ for ‘‘territorial wa-
ters’’ in cl. (x) and inserted definition of ‘‘northern por-
tion of the Western Hemisphere’’ following cl. (x). 

Subsec. (c)(2)(A). Pub. L. 94–12 § 301(c)(1)(A), sub-
stituted ‘‘$100,000’’ for ‘‘$50,000’’. 

Subsec. (c)(2)(B). Pub. L. 94–12, § 301(c)(1)(A), (B), sub-
stituted ‘‘$50,000’’ for ‘‘$25,000’’ and ‘‘$100,000’’ for 
‘‘$50,000’’. 

Subsec. (c)(2)(C). Pub. L. 94–12, § 301(c)(1)(A), sub-
stituted ‘‘$100,000’’ for ‘‘$50,000’’. 

Subsec. (d)(1), (2)(A). Pub. L. 94–12, § 302(c)(3), sub-
stituted ‘‘section 46(e)(1)’’ for ‘‘section 46(d)(1)’’. 

1971—Subsec. (a)(1). Pub. L. 92–178, § 102(a)(2), sub-
stituted ‘‘3 years’’ for ‘‘4 years’’ in second sentence. 

Subsec. (a)(1)(B)(ii), (iii). Pub. L. 92–178, § 104(a)(1), 
substituted ‘‘research facility’’ for ‘‘research or storage 
facility’’ in cl. (ii) and added cl. (iii). 

Subsec. (a)(2)(B). Pub. L. 92–178, § 104(c)(2), (3), (d), 
added cls. (viii) to (x), respectively. 

Subsec. (a)(3)(C). Pub. L. 92–178, § 104(b), added subpar. 
(C). 

Subsec. (a)(5). Pub. L. 92–178, § 104(c)(1), inserted 
‘‘(other than the International Telecommunications 
Satellite Consortium or any successor organization)’’ 
after ‘‘international organization’’. 
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Subsec. (a)(6). Pub. L. 92–178, § 104(e), substituted pro-
visions for treatment of livestock (other than horses) 
acquired by the taxpayer as section 38 property, with 
exception provision for reduction of acquisition cost by 
amount equal to amount realized on sale or other dis-
position under certain circumstances, and for nontreat-
ment of horses as section 38 property for former provi-
sion that livestock shall not be treated as section 38 
property. 

Subsec. (a)(7) to (9). Pub. L. 92–178, §§ 103, 104(f)(1), (g), 
added pars. (7) to (9), respectively. 

Subsec. (d). Pub. L. 92–178, § 108(b) and (c), substituted 
‘‘section 46(d)(1)’’ for ‘‘section 46(d)’’; and designated as 
par. (1) the present first sentence, redesignated as sub-
pars. (A) and (B) provisions formerly designated cls. (1) 
and (2), again substituted ‘‘section 46(d)(1)’’ for ‘‘section 
46(d)’’ in par. (1) and inserted ‘‘(other than property de-
scribed in paragraph (4))’’ in par. (1), added pars. (2) and 
(4), incorporated provisions of former second, third, and 
fourth sentences in provisions designated as par. (3), 
substituted in par. (3) ‘‘the lessee shall be treated for 
all purposes of this subpart as having acquired a frac-
tional portion of such property equal to the fraction de-
termined under paragraph (2)(B) with respect to such 
property’’ for ‘‘the lessee shall be treated for all pur-
poses of this subpart as having acquired such prop-
erty’’, and struck out former fifth and sixth sentences 
respecting election regarding treatment of leases of 
suspension period property and section 38 property. See 
Effective Date of 1971 Amendment note below. 

1969—Subsec. (a)(4). Pub. L. 91–172, § 121(d)(2)(A), in-
serted provision relating to the percentage of the basis 
or cost of debt-financed property that may be consid-
ered in computing qualified investment under section 
46(c) of this title. 

Subsec. (c)(2)(C). Pub. L. 91–172, § 401(e)(2), reenacted 
subpar. (C) with minor changes and substituted ref-
erence to controlled group for reference to affiliated 
group. 

Subsec. (c)(3)(C). Pub. L. 91–172, § 401(e)(3), substituted 
definition of controlled group for definition of affiliated 
group. 

Subsec. (d)(2). Pub. L. 91–172, § 401(e)(4), substituted 
reference to a component member of a controlled group 
for reference to a member of an affiliated group. 

1967—Subsec. (a)(2)(B)(i). Pub. L. 90–26, § 3, inserted 
‘‘or is operated under contract with the United States’’ 
after ‘‘the United States’’. 

Subsec. (h)(2). Pub. L. 90–26, § 2(a), limited definition 
of suspension period property to section 38 property 
where the physical construction, reconstruction or 
erection was begun before May 24, 1967, pursuant to an 
order placed during the suspension period, subject to 
the proviso that in applying the definition to property 
the physical construction, reconstruction or erection of 
which was begun before May 24, 1967, only that portion 
of the basis properly attributable to construction, re-
construction or erection before May 24, 1967 be taken 
into account. 

Subsec. (j). Pub. L. 90–26, § 1, substituted ‘‘March 9, 
1967’’ for ‘‘December 31, 1967’’. 

1966—Subsec. (a)(2)(B). Pub. L. 89–809 added cl. (vii). 
Subsec. (d). Pub. L. 89–800, § 1(b), inserted provisions 

covering the treatment of suspension period property, 
and the elections to be deemed made in connection 
therewith. 

Subsecs. (h) to (k). Pub. L. 89–800, § 1(a), added sub-
secs. (h) to (j) and redesignated former subsec. (h) as 
(k). 

1964—Subsec. (a)(1)(C). Pub. L. 88–272, § 203(c)(2), added 
subpar. (C). 

Subsec. (d). Pub. L. 88–272, § 203(a)(3)(A), (b), sub-
stituted ‘‘except as provided in paragraph (2)’’ for ‘‘if 
such property was constructed by the lessor (or by a 
corporation which controls or is controlled by the les-
sor within the meaning of section 368(c))’’ in par. (1), ‘‘if 
such property is leased by a corporation which is a 
member of an affiliated group (within the meaning of 
section 46(a)(5) to another corporation which is a mem-
ber of the same affiliated group’’ for ‘‘if paragraph (1) 

does not apply’’ in par. (2), and deleted provisions 
which stated that if a lessor made an election under 
this subsection, subsec. (g) would not apply with re-
spect to such property, and deductions otherwise allow-
able under section 162 to the lessee for amounts paid 
the lessor would be adjusted consistent with subsec. (g). 

Subsec. (g). Pub. L. 88–272, § 203(a)(1), repealed subsec. 
(g) which required that the basis of section 38 property 
be reduced by 7 percent of the qualified investment. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1102(b), Feb. 17, 2009, 123 
Stat. 320, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to fa-
cilities placed in service after December 31, 2008.’’ 

Amendment by section 1103(a), (b)(1) of Pub. L. 111–5 
applicable to periods after Dec. 31, 2008, under rules 
similar to the rules of subsec. (m) of this section as in 
effect on the day before Nov. 5, 1990, see section 
1103(c)(1) of Pub. L. 111–5, set out as a note under sec-
tion 25C of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title I, § 103(f), Oct. 3, 2008, 122 
Stat. 3813, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and section 38 of this title] shall 
take effect on the date of the enactment of this Act 
[Oct. 3, 2008]. 

‘‘(2) ALLOWANCE AGAINST ALTERNATIVE MINIMUM TAX.— 
The amendments made by subsection (b) [amending 
section 38 of this title] shall apply to credits deter-
mined under section 46 of the Internal Revenue Code of 
1986 in taxable years beginning after the date of the en-
actment of this Act and to carrybacks of such credits. 

‘‘(3) COMBINED HEAT AND POWER AND FUEL CELL PROP-
ERTY.—The amendments made by subsections (c) and 
(d) [amending this section] shall apply to periods after 
the date of the enactment of this Act, in taxable years 
ending after such date, under rules similar to the rules 
of section 48(m) of the Internal Revenue Code of 1986 (as 
in effect on the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990 [Nov. 5, 1990]). 

‘‘(4) PUBLIC UTILITY PROPERTY.—The amendments 
made by subsection (e) [amending this section] shall 
apply to periods after February 13, 2008, in taxable 
years ending after such date, under rules similar to the 
rules of section 48(m) of the Internal Revenue Code of 
1986 (as in effect on the day before the date of the en-
actment of the Revenue Reconciliation Act of 1990).’’ 

Pub. L. 110–343, div. B, title I, § 104(e), Oct. 3, 2008, 122 
Stat. 3814, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to peri-
ods after the date of the enactment of this Act [Oct. 3, 
2008], in taxable years ending after such date, under 
rules similar to the rules of section 48(m) of the Inter-
nal Revenue Code of 1986 (as in effect on the day before 
the date of the enactment of the Revenue Reconcili-
ation Act of 1990 [Nov. 5, 1990]).’’ 

Pub. L. 110–343, div. B, title I, § 105(b), Oct. 3, 2008, 122 
Stat. 3814, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to peri-
ods after the date of the enactment of this Act [Oct. 3, 
2008], in taxable years ending after such date, under 
rules similar to the rules of section 48(m) of the Inter-
nal Revenue Code of 1986 (as in effect on the day before 
the date of the enactment of the Revenue Reconcili-
ation Act of 1990 [Nov. 5, 1990]).’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–58, title XIII, § 1336(e), Aug. 8, 2005, 119 
Stat. 1038, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to peri-
ods after December 31, 2005, in taxable years ending 
after such date, under rules similar to the rules of sec-
tion 48(m) of the Internal Revenue Code of 1986 (as in 
effect on the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990 [Nov. 5, 1990]).’’ 
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Pub. L. 109–58, title XIII, § 1337(d), Aug. 8, 2005, 119 
Stat. 1038, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to peri-
ods after December 31, 2005, in taxable years ending 
after such date, under rules similar to the rules of sec-
tion 48(m) of the Internal Revenue Code of 1986 (as in 
effect on the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990 [Nov. 5, 1990]).’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 322(d)(2)(A), (B) of Pub. L. 
108–357 applicable with respect to expenditures paid or 
incurred after Oct. 22, 2004, see section 322(e) of Pub. L. 
108–357, set out as a note under section 46 of this title. 

Amendment by section 710(e) of Pub. L. 108–357 appli-
cable, except as otherwise provided, to electricity pro-
duced and sold after Oct. 22, 2004, in taxable years end-
ing after such date, see section 710(g) of Pub. L. 108–357, 
as amended, set out as a note under section 45 of this 
title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 1916(b) of Pub. L. 102–486 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall take effect on June 30, 1992.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11813(a) of Pub. L. 101–508 ap-
plicable to property placed in service after Dec. 31, 1990, 
but not applicable to any transition property (as de-
fined in section 49(e) of this title), any property with 
respect to which qualified progress expenditures were 
previously taken into account under section 46(d) of 
this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as a note under section 45K of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

If any interest costs incurred after Dec. 31, 1986, are 
attributable to costs incurred before Jan. 1, 1987, the 
amendment by section 803(b)(2)(B) of Pub. L. 99–514 is 
applicable to such interest costs only to the extent 
such interest costs are attributable to costs which were 
required to be capitalized under section 263 of the Inter-
nal Revenue Code of 1954 and which would have been 
taken into account in applying section 189 of the Inter-
nal Revenue Code of 1954 (as in effect before its repeal 
by section 803 of Pub. L. 99–514) or, if applicable, section 
266 of such Code, see section 7831(d)(2) of Pub. L. 101–239, 
set out as an Effective Date note under section 263A of 
this title. 

Amendment by section 251(b), (c) of Pub. L. 99–514 ap-
plicable to property placed in service after Dec. 31, 1986, 
in taxable years ending after such date, except as 
otherwise provided for certain rehabilitations, see sec-
tion 251(d) of Pub. L. 99–514, set out as a note under sec-
tion 46 of this title. 

Amendment by section 701(e)(4)(C) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1986, with certain exceptions and qualifications, see 
section 701(f) of Pub. L. 99–514, set out as an Effective 
Date note under section 55 of this title. 

Amendment by section 803(b)(2)(B) of Pub. L. 99–514 
applicable to costs incurred after Dec. 31, 1986, in tax-
able years ending after such date, except as otherwise 
provided, see section 803(d) of Pub. L. 99–514, set out as 
an Effective Date note under section 263A of this title. 

Amendment by sections 1272(d)(5) and 1275(c)(5) of 
Pub. L. 99–514 applicable to taxable years beginning 
after Dec. 31, 1986, with certain exceptions and quali-
fications, see section 1277 of Pub. L. 99–514, set out as 
a note under section 931 of this title. 

Amendment by section 1511(c)(3) of Pub. L. 99–514 ap-
plicable for purposes of determining interest for periods 
after Dec. 31, 1986, see section 1511(d) of Pub. L. 99–514, 
set out as a note under section 47 of this title. 

Section 1879(j)(2) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this subsection [amending this 
section] shall apply to periods after December 31, 1978 
(under rules similar to the rules of section 48(m) of the 
Internal Revenue Code of 1954 [now 1986]), in taxable 
years ending after such date.’’ 

Section 1881 of title XVIII of Pub. L. 99–514 provided 
that: ‘‘Except as otherwise provided in this subtitle, 
any amendment made by this subtitle [subtitle A 
(§§ 1801–1881) of title XVIII of Pub. L. 99–514, see Tables 
for classification] shall take effect as if included in the 
provision of the Tax Reform Act of 1984 [Pub. L. 98–369, 
div. A] to which such amendment relates.’’ 

EFFECTIVE DATE OF 1985 AMENDMENT 

Amendment by Pub. L. 99–121 applicable with respect 
to property placed in service by the taxpayer after May 
8, 1985, with specified exceptions, but amendment of 
subsec. (g)(2)(B)(v) not applicable to leases entered into 
before May 22, 1985, if the lessee signed the lease before 
May 17, 1985, see section 105(b)(1), (5) of Pub. L. 99–121, 
set out as a note under section 168 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 18 of Pub. L. 98–369 provided that: 
‘‘(a) GENERAL RULE.—The amendments made by this 

part [part I (§§ 11–18) of subtitle A of title I of div. A of 
Pub. L. 98–369, amending this section and sections 41, 
46, 57, 128, 168, 179, 265, 415, 854, 857, and 911 of this title, 
enacting provisions set out as a note under section 168 
of this title, and amending provisions set out as notes 
under sections 128 and 168 of this title] shall apply to 
taxable years ending after December 31, 1983. 

‘‘(b) SPECIAL RULE FOR SECTION 14.—The amendment 
made by section 14 [amending section 41 of this title] 
shall not apply in the case of a tax credit employee 
stock ownership plan if— 

‘‘(1) such plan was favorably approved on Septem-
ber 23, 1983, by employees, and 

‘‘(2) not later than January 11, 1984, the employer of 
such employees was 100 percent owned by such plan.’’ 
Amendment by section 31(b), (c)(1) of Pub. L. 98–369 

effective, except as otherwise provided in section 31(g) 
of Pub. L. 98–369, as to property placed in service by the 
taxpayer after May 23, 1983, in taxable years ending 
after such date and to property placed in service by the 
taxpayer on or before May 23, 1983, if the lease to the 
tax-exempt entity is entered into after May 23, 1983, 
and amendment by section 31(c)(2) of Pub. L. 98–369, to 
the extent it relates to section 168(f)(12) of this title, ef-
fective as if it had been included in the amendments to 
section 168 of this title by section 216(a) of Pub. L. 
97–248, see section 31(g)(1), (12) of Pub. L. 98–369, set out 
as a note under section 168 of this title. 

Amendment by section 111(e)(8) of Pub. L. 98–369 ap-
plicable with respect to property placed in service by 
the taxpayer after Mar. 15, 1984, subject to certain ex-
ceptions, see section 111(g) of Pub. L. 98–369, set out as 
a note under section 168 of this title. 

Amendment by section 113(b)(3) of Pub. L. 98–369 ap-
plicable as if included in the amendments made by sec-
tions 201(a), 211(a)(1), and 211(f)(1) of Pub. L. 97–34, 
which enacted section 168 and amended section 46 of 
this title, see section 113(c)(2)(B) of Pub. L. 98–369, set 
out as a note under section 168 of this title. 

Amendment by section 113(b)(4) of Pub. L. 98–369 ap-
plicable as if included in the amendments made by sec-
tion 205(a)(1) of Pub. L. 97–248, see section 113(c)(2)(C) of 
Pub. L. 98–369, set out as a note under section 168 of 
this title. 

Section 113(c)(1) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section and section 168 of this title] shall apply to prop-
erty placed in service after March 15, 1984, in taxable 
years ending after such date.’’ 
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Section 114(b) of Pub. L. 98–369 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to property originally placed in serv-
ice after April 11, 1984 (determined without regard to 
such amendment).’’ 

Amendment by section 431(c) of Pub. L. 98–369 appli-
cable to property placed in service after July 18, 1984, 
in taxable years ending after such date, but not appli-
cable to property to which sections 46(c)(8), (9) and 47(d) 
of this title, as enacted by section 211(f) of Pub. L. 
97–34, do not apply, with the taxpayer having an option 
to elect retroactive application of amendment by Pub. 
L. 98–369, see section 431(e) of Pub. L. 98–369, set out as 
a note under section 46 of this title. 

Amendment by section 474(o)(10)–(18) of Pub. L. 98–369 
applicable to taxable years beginning after Dec. 31, 
1983, and to carrybacks from such years, see section 
475(a) of Pub. L. 98–369, set out as a note under section 
21 of this title. 

Section 474(o)(15) of Pub. L. 98–369, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘Subsection (n) of section 48 (relating to require-
ments for allowance of employee plan percentage) is 
hereby repealed; except that paragraph (4) of section 
48(n) of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954] (as in effect before its repeal by this para-
graph) shall continue to apply in the case of any recap-
ture under section 47(f) of such Code of a credit allow-
able for a taxable year beginning before January 1, 
1984.’’ 

Amendment by section 712(b) of Pub. L. 98–369 effec-
tive as if included in the provision of the Tax Equity 
and Fiscal Responsibility Act of 1982, Pub. L. 97–248, to 
which such amendment relates, see section 715 of Pub. 
L. 98–369, set out as a note under section 31 of this title. 

Amendment by section 721(x)(1) of Pub. L. 98–369 ef-
fective as if included in the Subchapter S Revision Act 
of 1982, Pub. L. 97–354, see section 721(y)(1) of Pub. L. 
98–369, set out as a note under section 1361 of this title. 

Amendment by section 735(c)(1) of Pub. L. 98–369 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Highway Revenue Act of 1982, title 
V of Pub. L. 97–424, to which such amendment relates, 
see section 736 of Pub. L. 98–369, set out as a note under 
section 4051 of this title. 

Section 1043(b) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to expenditures incurred after Decem-
ber 31, 1983, in taxable years ending after such date.’’ 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by title I of Pub. L. 97–448 effective, ex-
cept as otherwise provided, as if it had been included in 
the provision of the Economic Recovery Tax Act of 
1981, Pub. L. 97–34, to which such amendment relates, 
see section 109 of Pub. L. 97–448, set out as a note under 
section 1 of this title. 

Amendment by section 202(c) of Pub. L. 97–448 effec-
tive, except as otherwise provided, as if it had been in-
cluded in the provision of the Crude Oil Windfall Profit 
Tax Act of 1980, Pub. L. 96–223 to which such amend-
ment relates, see section 203(a) of Pub. L. 97–448, set out 
as a note under section 6652 of this title. 

Amendment by section 306(a)(3) of Pub. L. 97–448 ef-
fective as if included in the provisions of the Tax Eq-
uity and Fiscal Responsibility Act of 1982, Pub. L. 
97–248, to which such amendment relates, see section 
311(d) of Pub. L. 97–448, set out as a note under section 
31 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1982 
AMENDMENTS 

Section 104(b) of Pub. L. 97–362, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendment made by this section [amending this 
section] shall apply to periods beginning after Decem-
ber 31, 1980, and before January 1, 1983, under rules 
similar to the rules of section 48(m) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954].’’ 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

Amendment by section 205(a)(1), (4), (5)(A) of Pub. L. 
97–248, applicable to periods after Dec. 31, 1982, under 
rules similar to the rules of subsec. (m) of this section, 
with certain exceptions and qualifications, see section 
205(c)(1) of Pub. L. 97–248, set out as an Effective Date 
note under section 196 of this title. 

Amendment by section 209(c) of Pub. L. 97–248 appli-
cable to property placed in service after Dec. 31, 1983, 
but not to qualified leased property described in sec-
tion 168(f)(8)(D)(v) of this title which is placed in serv-
ice before Jan. 1, 1988, or is placed in service after such 
date pursuant to a binding contract or commitment en-
tered into before April 1, 1983, and solely because of 
conditions which, as determined by the Secretary of 
the Treasury or his delegate, are not within the control 
of the lessor or lessee, see sections 208(d)(5) and 209(d)(2) 
of Pub. L. 97–248, set out as notes under section 168 of 
this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 213(b) of Pub. L. 97–34, as amended by Pub. L. 
97–448, title I, § 102(g), Jan. 12, 1983, 96 Stat. 2372, pro-
vided that: ‘‘The amendment made by this section 
[amending this section] shall apply to taxable years be-
ginning after December 31, 1980.’’ 

Section 214(c) of Pub. L. 97–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to uses after July 29, 1980, in taxable 
years ending after such date.’’ 

Section 332(c)(2) of Pub. L. 97–34 provided that: ‘‘The 
amendment made by subsection (b) [amending this sec-
tion] shall apply to qualified investments made after 
December 31, 1981.’’ 

Amendment by section 211(a)(2), (e)(3), (4) of Pub. L. 
97–34 applicable to property placed in service after Dec. 
31, 1980, see section 211(i)(1) of Pub. L. 97–34, set out as 
a note under section 46 of this title. 

Amendment by section 211(c) of Pub. L. 97–34 applica-
ble to periods after Dec. 31, 1980, under rules similar to 
the rules under subsec. (m) of this section, see section 
211(i)(3) of Pub. L. 97–34, set out as a note under section 
46 of this title. 

Amendment by section 211(h) of Pub. L. 97–34 applica-
ble to taxable years beginning after Dec. 31, 1980, see 
section 211(i)(6) of Pub. L. 97–34, set out as a note under 
section 46 of this title. 

Amendment by section 212(a)(3), (b), (c), (d)(2)(A) of 
Pub. L. 97–34 applicable to expenditures incurred after 
Dec. 31, 1981, in taxable years ending after such date, 
see section 212(e) of Pub. L. 97–34, set out as a note 
under section 46 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENTS 

Section 109(b) of Pub. L. 96–605 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1979.’’ 

Section 223(b) of Pub. L. 96–605 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to taxable years be-
ginning after December 31, 1980.’’ 

Section 302(b) of Pub. L. 96–451 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply with respect to additions to capital 
account made after December 31, 1979.’’ 

Section 222(j) of Pub. L. 96–223, as amended by Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 46 of this title] shall apply to peri-
ods after December 31, 1979, under rules similar to the 
rules of section 48(m) of the Internal Revenue Code of 
1986 [formerly I.R.C. 1954]. 

‘‘(2) ALUMINA ELECTROLYTIC CELLS.—The amendments 
made by subsection (d)(1) [amending this section] shall 
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apply to periods after September 30, 1978, under rules 
similar to the rules of section 48(m) of such Code.’’ 

Section 223(a)(2) of Pub. L. 96–223, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to periods after December 31, 1979, 
under rules similar to the rules of section 48(m) of the 
Internal Revenue Code of 1986 [formerly I.R.C. 1954].’’ 

Section 223(c)(2) of Pub. L. 96–223, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graph (B), the amendment made by paragraph (1) 
[amending this section] shall apply to periods after De-
cember 31, 1982, under rules similar to the rules of sec-
tion 48(m) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954].’’ 

‘‘(B) EARLIER APPLICATION FOR CERTAIN PROPERTY.—In 
the case of property which is— 

‘‘(i) qualified hydroelectric generating property (de-
scribed in section 48(l)(2)(A)(vii) of such Code), 

‘‘(ii) cogeneration equipment (described in section 
48(l)(2)(A)(viii) of such Code), 

‘‘(iii) qualified intercity buses (described in section 
48(l)(2)(A)(ix) of such Code), 

‘‘(iv) ocean thermal property (described in section 
48(l)(3)(A)(ix) of such Code), or 

‘‘(v) expanded energy credit property, 
the amendment made by paragraph (1) shall apply to 
periods after December 31, 1979, under rules similar to 
the rules of section 48(m) of the Internal Revenue Code 
of 1986. 

‘‘(C) EXPANDED ENERGY CREDIT PROPERTY.—For pur-
poses of subparagraph (B), the term ‘expanded energy 
credit property’ means— 

‘‘(i) property to which section 48(l)(3)(A) of such 
Code applies because of the amendments made by 
paragraphs (1) and (2) of section 222(b) [amending this 
section], 

‘‘(ii) property described in section 48(l)(4)(C) of such 
Code (relating to solar process heat), 

‘‘(iii) property described in section 48(l)(5)(L) of 
such Code (relating to alumina electrolytic cells), 
and 

‘‘(iv) property described in the last sentence of sec-
tion 48(l)(3)(A) of such Code (relating to storage 
equipment for refuse-derived fuel). 
‘‘(D) FINANCING TAKEN INTO ACCOUNT.—For the pur-

pose of applying the provisions of section 48(l)(11) of 
such Code in the case of property financed in whole or 
in part by subsidized energy financing (within the 
meaning of section 48(l)(11)(C) of such Code), no financ-
ing made before January 1, 1980, shall be taken into ac-
count. The preceding sentence shall not apply to fi-
nancing provided from the proceeds of any tax exempt 
industrial development bond (within the meaning of 
section 103(b)(2) of such Code).’’ 

Amendment by Pub. L. 96–222 effective, except as 
otherwise provided, as if it had been included in the 
provisions of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 32 of this title. 

Section 108(c)(7) of Pub. L. 96–222 provided that: ‘‘Any 
amendment made by this subsection [amending sec-
tions 4071, 4221, 6416, and 6421 of this title] shall take ef-
fect as if included in the provision of the Energy Tax 
Act of 1978 [See Short Title of 1978 Amendment note set 
out under section 1 of this title] to which such amend-
ment relates; except that the amendment made by 
paragraph (6) [amending this section] shall take effect 
on the first day of the first calendar month which be-
gins more than 10 days after the date of the enactment 
of this Act [Apr. 1, 1980].’’ 

EFFECTIVE DATE OF 1978 AMENDMENTS 

Section 301(d)(4) of Pub. L. 95–618 provided that: 
‘‘(A) IN GENERAL.—The amendments made by this 

subsection [amending this section and section 167 of 
this title] shall apply to property which is placed in 
service after September 30, 1978. 

‘‘(B) BINDING CONTRACTS.—The amendments made by 
this subsection [amending this section and section 167 

of this title] shall not apply to property which is con-
structed, reconstructed, erected, or acquired pursuant 
to a contract which, on October 1, 1978, and at all times 
thereafter, was binding on the taxpayer.’’ 

Amendment by section 141(b) of Pub. L. 95–600 effec-
tive with respect to qualified investment for taxable 
years beginning after Dec. 31, 1978, see section 141(g)(1) 
of Pub. L. 95–600, set out as an Effective Date note 
under section 409 of this title. 

Amendment by section 312(c)(1), (2), (3) of Pub. L. 
95–600 applicable to taxable years ending after Dec. 31, 
1978, see section 312(d) of Pub. L. 95–600, set out as a 
note under section 46 of this title. 

Section 314(c) of Pub. L. 95–600 provided that: ‘‘The 
amendments made by subsections (a) and (b) [amending 
this section] shall apply to taxable years ending after 
August 15, 1971.’’ 

Section 315(d) of Pub. L. 95–600 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years ending after October 
31, 1978; except that the amendment made by sub-
section (c) shall only apply with respect to property 
placed in service after such date.’’ 

Amendment by section 703(a)(3), (4) of Pub. L. 95–600 
effective on Oct. 4, 1976, see section 703(r) of Pub. L. 
95–600, set out as a note under section 46 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 802(b)(6) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
see section 802(c) of Pub. L. 94–455, set out as a note 
under section 46 of this title. 

Section 804(e) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—The amendments made by sub-
sections (a) and (b) [amending this section and sec-
tion 47 of this title] shall apply to taxable years be-
ginning after December 31, 1974. 

‘‘(2) ELECTION MAY ALSO APPLY TO PROPERTY DE-
SCRIBED IN SECTION 50(a).—At the election of the tax-
payer, made within 1 year after the date of the enact-
ment of this Act [Oct. 4, 1976] in such manner as the 
Secretary of the Treasury or his delegate may by reg-
ulations prescribe, the amendments made by sub-
sections (a) and (b) shall also apply to property which 
is property described in section 50(a) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] and which 
is placed in service in taxable years beginning before 
January 1, 1975.’’ 
Amendment by section 1051(h)(1) of Pub. L. 94–455 ap-

plicable to taxable years beginning after Dec. 31, 1975 
with certain exceptions, see section 1051(i) of Pub. L. 
94–455, set out as a note under section 27 of this title. 

Amendment by section 1901(a)(5), (b)(11)(A) of Pub. L. 
94–455 applicable with respect to taxable years begin-
ning after Dec. 31, 1976, see section 1901(d) of Pub. L. 
94–455, set out as a note under section 2 of this title. 

Amendment by section 2112(a) of Pub. L. 94–455 appli-
cable to property acquired by the taxpayer after Dec. 
31, 1976, and property, the construction, reconstruction, 
or erection of which was completed by the taxpayer 
after Dec. 31, 1976, (but only to the extent of the basis 
thereof attributable to construction, reconstruction, or 
erection after such date), in taxable years beginning 
after such date, see section 2112(d)(1) of Pub. L. 94–455, 
set out as a note under section 46 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1975 
AMENDMENT 

Section 301(c)(2) of Pub. L. 94–12, as amended by Pub. 
L. 94–455, title VIII, § 801, Oct. 4, 1976, 90 Stat. 1580; Pub. 
L. 95–600, title III, § 311(b), Nov. 6, 1978, 92 Stat. 2824, 
provided that: ‘‘The amendments made by paragraph (1) 
[amending this section] shall apply only to taxable 
years beginning after December 31, 1974.’’ 

Amendment by section 302(c)(3) of Pub. L. 94–12 appli-
cable to taxable years ending after Dec. 31, 1974, see 
section 305(a) of Pub. L. 94–12, set out as an Effective 
Date of 1975 Amendment note under section 46 of this 
title. 
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Section 604(b) of Pub. L. 94–12, as amended by Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—The amendments made by sub-
section (a) [amending this section] shall apply to 
property, the construction, reconstruction, or erec-
tion of which was completed after March 18, 1975, or 
the acquisition of which by the taxpayer occurred 
after such date. 

‘‘(2) BINDING CONTRACT.—The amendments made by 
subsection (a) [amending this section] shall not apply 
to property constructed, reconstructed, erected, or 
acquired pursuant to a contract which was on April 1, 
1974, and at all times thereafter, binding on the tax-
payer. 

‘‘(3) CERTAIN LEASE-BACK TRANSACTIONS, ETC.— 
Where a person who is a party to a binding contract 
described in paragraph (2) transfers rights in such 
contract (or in the property to which such contract 
relates) to another person but a party to such con-
tract retains a right to use the property under a lease 
with such other person, then to the extent of the 
transferred rights such other person shall, for pur-
poses of paragraph (2), succeed to the position of the 
transferor with respect to such binding contract and 
such property. The preceding sentence shall apply, in 
any case in which the lessor does not make an elec-
tion under section 48(d) of the Internal Revenue Code 
of 1986 [formerly I.R.C. 1954], only if a party to such 
contract retains a right to use the property under a 
long-term lease.’’ 

EFFECTIVE DATE OF 1971 AMENDMENT 

Section 104(h) of Pub. L. 92–178, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [amending this 
section and sections 169 and 1245 of this title] (other 
than by subsections (c)(1), (c)(2), and (g) [amending this 
section]) shall apply to property described in section 50 
of the Internal Revenue Code of 1986 [formerly I.R.C. 
1954]. The amendments made by subsections (c)(1), 
(c)(2), and (g) [amending this section] shall apply to 
taxable years ending after December 31, 1961.’’ 

Amendment by section 108(b), (c) of Pub. L. 92–178, ap-
plicable to leases entered into after Sept. 22, 1971, and 
after Nov. 8, 1971, respectively, see section 108(d) of 
Pub. L. 92–178, set out as a note under section 46 of this 
title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Amendment by section 121(d)(2)(A) of Pub. L. 91–172 
applicable to taxable years beginning after Dec. 31, 
1969, see section 121(g) of Pub. L. 91–172, set out as a 
note under section 511 of this title. 

Amendment by section 401(e)(2)–(4) of Pub. L. 91–172 
applicable with respect to taxable years ending on or 
after Dec. 31, 1970, see section 401(h)(3) of Pub. L. 91–172, 
set out as a note under section 1561 of this title. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Section 4 of Pub. L. 90–26 provided that: ‘‘The amend-
ments made by the first three sections of this Act 
[amending this section and section 167 of this title] 
shall apply to taxable years ending after March 9, 
1967.’’ 

EFFECTIVE DATE OF 1966 AMENDMENTS 

Section 201(b) of Pub. L. 89–809, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by subsection (a) [amending 
this section] shall apply to taxable years ending after 
December 31, 1965, but only with respect to property 
placed in service after such date. In applying section 
46(b) of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954] (relating to carryback and carryover of un-
used credits), the amount of any investment credit 
carryback to any taxable year ending on or before De-
cember 31, 1965, shall be determined without regard to 
the amendments made by this section.’’ 

Amendment by Pub. L. 89–800 applicable to taxable 
years ending after Oct. 9, 1966, see section 4 of Pub. L. 
89–800, set out as a note under section 46 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Section 203(a)(4) of Pub. L. 88–272 provided that: 
‘‘Paragraphs (1) [amending this section] and (3) [amend-
ing this section and section 1016 of this title and repeal-
ing section 181 of this title] of this subsection shall 
apply— 

‘‘(A) in the case of property placed in service after 
December 31, 1963, with respect to taxable years end-
ing after such date, and 

‘‘(B) in the case of property placed in service before 
January 1, 1964, with respect to taxable years begin-
ning after December 31, 1963.’’ 
Section 203(f) of Pub. L. 88–272 provided that: 
‘‘(1) The amendments made by subsection (b) [amend-

ing this section] shall apply with respect to property 
possession of which is transferred to a lessee on or after 
the date of enactment of this Act [Feb. 26, 1964]. 

‘‘(2) The amendments made by subsection (c) [amend-
ing this section] shall apply with respect to taxable 
years ending after June 30, 1963. 

‘‘(3) The amendments made by subsection (d) [amend-
ing section 1245 of this title] shall apply with respect to 
dispositions after December 31, 1963, in taxable years 
ending after such date.’’ 

EFFECTIVE DATE 

Section applicable with respect to taxable years end-
ing after Dec. 31, 1961, see section 2(h) of Pub. L. 87–834, 
set out as a note under section 46 of this title. 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 
income, loss, deduction, or credit taken into account 
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

TRANSFER OF FUNCTIONS 

Functions, powers, and duties of Federal Aviation 
Agency and of Administrator and other offices and offi-
cers thereof transferred by Pub. L. 89–670, Oct. 15, 1966, 
80 Stat. 931, to Secretary of Transportation, with func-
tions, powers, and duties of Secretary of Transpor-
tation pertaining to aviation safety to be exercised by 
Federal Aviation Administrator in Department of 
Transportation, see section 106 of Title 49, Transpor-
tation. 

GRANTS FOR SPECIFIED ENERGY PROPERTY IN LIEU OF 
TAX CREDITS 

Pub. L. 111–5, div. B, title I, § 1603, Feb. 17, 2009, 123 
Stat. 364, provided that: 

‘‘(a) IN GENERAL.—Upon application, the Secretary of 
the Treasury shall, subject to the requirements of this 
section, provide a grant to each person who places in 
service specified energy property to reimburse such 
person for a portion of the expense of such property as 
provided in subsection (b). No grant shall be made 
under this section with respect to any property unless 
such property— 

‘‘(1) is placed in service during 2009 or 2010, or 
‘‘(2) is placed in service after 2010 and before the 

credit termination date with respect to such prop-
erty, but only if the construction of such property 
began during 2009 or 2010. 
‘‘(b) GRANT AMOUNT.— 

‘‘(1) IN GENERAL.—The amount of the grant under 
subsection (a) with respect to any specified energy 
property shall be the applicable percentage of the 
basis of such property. 

‘‘(2) APPLICABLE PERCENTAGE.—For purposes of 
paragraph (1), the term ‘applicable percentage’ 
means— 

‘‘(A) 30 percent in the case of any property de-
scribed in paragraphs (1) through (4) of subsection 
(d), and 
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‘‘(B) 10 percent in the case of any other property. 
‘‘(3) DOLLAR LIMITATIONS.—In the case of property 

described in paragraph (2), (6), or (7) of subsection (d), 
the amount of any grant under this section with re-
spect to such property shall not exceed the limitation 
described in section 48(c)(1)(B), 48(c)(2)(B), or 
48(c)(3)(B) of the Internal Revenue Code of 1986, re-
spectively, with respect to such property. 
‘‘(c) TIME FOR PAYMENT OF GRANT.—The Secretary of 

the Treasury shall make payment of any grant under 
subsection (a) during the 60-day period beginning on 
the later of— 

‘‘(1) the date of the application for such grant, or 
‘‘(2) the date the specified energy property for 

which the grant is being made is placed in service. 
‘‘(d) SPECIFIED ENERGY PROPERTY.—For purposes of 

this section, the term ‘specified energy property’ means 
any of the following: 

‘‘(1) QUALIFIED FACILITIES.—Any qualified property 
(as defined in section 48(a)(5)(D) of the Internal Reve-
nue Code of 1986) which is part of a qualified facility 
(within the meaning of section 45 of such Code) de-
scribed in paragraph (1), (2), (3), (4), (6), (7), (9), or (11) 
of section 45(d) of such Code. 

‘‘(2) QUALIFIED FUEL CELL PROPERTY.—Any qualified 
fuel cell property (as defined in section 48(c)(1) of 
such Code). 

‘‘(3) SOLAR PROPERTY.—Any property described in 
clause (i) or (ii) of section 48(a)(3)(A) of such Code. 

‘‘(4) QUALIFIED SMALL WIND ENERGY PROPERTY.—Any 
qualified small wind energy property (as defined in 
section 48(c)(4) of such Code). 

‘‘(5) GEOTHERMAL PROPERTY.—Any property de-
scribed in clause (iii) of section 48(a)(3)(A) of such 
Code. 

‘‘(6) QUALIFIED MICROTURBINE PROPERTY.—Any 
qualified microturbine property (as defined in section 
48(c)(2) of such Code). 

‘‘(7) COMBINED HEAT AND POWER SYSTEM PROPERTY.— 
Any combined heat and power system property (as 
defined in section 48(c)(3) of such Code). 

‘‘(8) GEOTHERMAL HEAT PUMP PROPERTY.—Any prop-
erty described in clause (vii) of section 48(a)(3)(A) of 
such Code. 

Such term shall not include any property unless depre-
ciation (or amortization in lieu of depreciation) is al-
lowable with respect to such property. 

‘‘(e) CREDIT TERMINATION DATE.—For purposes of this 
section, the term ‘credit termination date’ means— 

‘‘(1) in the case of any specified energy property 
which is part of a facility described in paragraph (1) 
of section 45(d) of the Internal Revenue Code of 1986, 
January 1, 2013, 

‘‘(2) in the case of any specified energy property 
which is part of a facility described in paragraph (2), 
(3), (4), (6), (7), (9), or (11) of section 45(d) of such Code, 
January 1, 2014, and 

‘‘(3) in the case of any specified energy property de-
scribed in section 48 of such Code, January 1, 2017. 

In the case of any property which is described in para-
graph (3) and also in another paragraph of this sub-
section, paragraph (3) shall apply with respect to such 
property. 

‘‘(f) APPLICATION OF CERTAIN RULES.—In making 
grants under this section, the Secretary of the Treas-
ury shall apply rules similar to the rules of section 50 
of the Internal Revenue Code of 1986. In applying such 
rules, if the property is disposed of, or otherwise ceases 
to be specified energy property, the Secretary of the 
Treasury shall provide for the recapture of the appro-
priate percentage of the grant amount in such manner 
as the Secretary of the Treasury determines appro-
priate. 

‘‘(g) EXCEPTION FOR CERTAIN NON-TAXPAYERS.—The 
Secretary of the Treasury shall not make any grant 
under this section to— 

‘‘(1) any Federal, State, or local government (or 
any political subdivision, agency, or instrumentality 
thereof), 

‘‘(2) any organization described in section 501(c) of 
the Internal Revenue Code of 1986 and exempt from 
tax under section 501(a) of such Code, 

‘‘(3) any entity referred to in paragraph (4) of sec-
tion 54(j) of such Code, or 

‘‘(4) any partnership or other pass-thru entity any 
partner (or other holder of an equity or profits inter-
est) of which is described in paragraph (1), (2) or (3). 
‘‘(h) DEFINITIONS.—Terms used in this section which 

are also used in section 45 or 48 of the Internal Revenue 
Code of 1986 shall have the same meaning for purposes 
of this section as when used in such section 45 or 48. 
Any reference in this section to the Secretary of the 
Treasury shall be treated as including the Secretary’s 
delegate. 

‘‘(i) APPROPRIATIONS.—There is hereby appropriated 
to the Secretary of the Treasury such sums as may be 
necessary to carry out this section. 

‘‘(j) TERMINATION.—The Secretary of the Treasury 
shall not make any grant to any person under this sec-
tion unless the application of such person for such 
grant is received before October 1, 2011.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 
701(e)(4)(C) of Pub. L. 99–514 notwithstanding any treaty 
obligation of the United States in effect on Oct. 22, 
1986, with provision that for such purposes any amend-
ment by title I of Pub. L. 100–647 be treated as if it had 
been included in the provision of Pub. L. 99–514 to 
which such amendment relates, see section 1012(aa)(2), 
(4) of Pub. L. 100–647, set out as a note under section 861 
of this title. 

SPECIAL RULE 

Section 1879(j)(3) of Pub. L. 99–514 provided that: ‘‘If 
refund or credit of any overpayment of tax resulting 
from the application of this subsection [amending this 
section] is prevented at any time before the close of the 
date which is 1 year after the date of the enactment of 
this Act [Oct. 22, 1986] by operation of any law or rule 
of law (including res judicata), refund or credit of such 
overpayment (to the extent attributable to the applica-
tion of the amendments made by this subsection 
[amending this section]) may, nevertheless, be made or 
allowed if claim therefor is filed before the close of 
such 1-year period.’’ 

CLARIFICATION OF EFFECT OF 1984 AMENDMENT ON 
INVESTMENT TAX CREDIT 

For provision that nothing in the amendments made 
by section 474(o) of Pub. L. 98–369, which amended this 
section, be construed as reducing the investment tax 
credit in taxable years beginning before Jan. 1, 1984, see 
section 475(c) of Pub. L. 98–369, set out as a note under 
section 46 of this title. 

ALTERNATIVE METHODS OF COMPUTING CREDIT FOR 
PAST PERIODS 

Section 804(c) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) GENERAL RULE FOR DETERMINING USEFUL LIFE, 
PREDOMINANT FOREIGN USE, ETC.—In the case of a 
qualified film (within the meaning of section 
48(k)(1)(B) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954]) placed in service in a taxable year 
beginning before January 1, 1975, with respect to 
which neither an election under paragraph (2) of this 
subsection nor an election under subsection (e)(2) ap-
plies— 
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‘‘(A) the applicable percentage under section 
46(c)(2) of such Code shall be determined as if the 
useful life of the film would have expired at the 
close of the first taxable year by the close of which 
the aggregate amount allowable as a deduction 
under section 167 of such Code would equal or ex-
ceed 90 percent of the basis of such property (ad-
justed for any partial dispositions), 

‘‘(B) for purposes of section 46(c)(1) of such Code, 
the basis of the property shall be determined by 
taking into account the total production costs 
(within the meaning of section 48(k)(5)(B) of such 
Code), 

‘‘(C) for purposes of section 48(a)(2) of such Code, 
such film shall be considered to be used predomi-
nantly outside the United States in the first tax-
able year for which 50 percent or more of the gross 
revenues received or accrued during the taxable 
year from showing the film were received or ac-
crued from showing the film outside the United 
States, and 

‘‘(D) Section 47(a)(7) of such Code shall apply. 
‘‘(2) ELECTION OF 40-PERCENT METHOD.— 

‘‘(A) IN GENERAL.—A taxpayer may elect to have 
this paragraph apply to all qualified films placed in 
service during taxable years beginning before Janu-
ary 1, 1975 (other than films to which an election 
under subsection (e)(2) of this section applies). 

‘‘(B) EFFECT OF ELECTION.—If the taxpayer makes 
an election under this paragraph, then section 48(k) 
of the Internal Revenue Code of 1986 shall apply to 
all qualified films described in subparagraph (A) 
with the following modifications: 

‘‘(i) subparagraph (B) of paragraph (4) shall not 
apply, but in determining qualified investment 
under section 46(c)(1) of such Code there shall be 
used (in lieu of the basis of such property) an 
amount equal to 40 percent of the aggregate pro-
duction costs (within the meaning of paragraph 
(5)(B) of such section 48(k)), 

‘‘(ii) paragraph (2) shall be applied by substitut-
ing ‘100 percent’ for ‘662⁄3 percent’, and 

‘‘(iii) paragraph (3) and paragraph (5) (other 
than subparagraph (B)) shall not apply. 
‘‘(C) RULES RELATING TO ELECTIONS.—An election 

under this paragraph shall be made not later than 
the day which is 6 months after the date of the en-
actment of this Act [Oct. 4, 1976] and shall be made 
in such manner as the Secretary of the Treasury or 
his delegate shall by regulations prescribe. Such an 
election may be revoked only with the consent of 
the Secretary of the Treasury or his delegate. 

‘‘(D) THE TAXPAYER MUST CONSENT TO JOIN IN CER-
TAIN PROCEEDINGS.—No election may be made under 
this paragraph or subsection (e)(2) by any taxpayer 
unless he consents, under regulations prescribed by 
the Secretary of the Treasury or his delegate, to 
treat the determination of the investment credit al-
lowable on each film subject to an election as a sep-
arate cause of action, and to join in any judicial 
proceeding for determining the person entitled to, 
and the amount of, the credit allowable under sec-
tion 38 of the Internal Revenue Code of 1986 with re-
spect to any film covered by such election. 
‘‘(3) ELECTION TO HAVE CREDIT DETERMINED IN AC-

CORDANCE WITH PREVIOUS LITIGATION.— 
‘‘(A) IN GENERAL.—A taxpayer described in sub-

paragraph (B) may elect to have this paragraph 
apply to all films (whether or not qualified) placed 
in service in taxable years beginning before Janu-
ary 1, 1975, and with respect to which an election 
under subsection (e)(2) is not made. 

‘‘(B) WHO MAY ELECT.—A taxpayer may make an 
election under this paragraph if he has filed an ac-
tion in any court of competent jurisdiction, before 
January 1, 1976, for a determination of such tax-
payer’s rights to the allowance of a credit against 
tax under section 38 of the Internal Revenue Code 
of 1986 for any taxable year beginning before Janu-
ary 1, 1975, with respect to any film. 

‘‘(C) EFFECT OF ELECTION.—If the taxpayer makes 
an election under this paragraph— 

‘‘(i) paragraphs (1) and (2) of this subsection, 
and subsection (d) shall not apply to any film 
placed in service by the taxpayer, and 

‘‘(ii) subsection 48(k) of the Internal Revenue 
Code of 1986 shall not apply to any film placed in 
service by the taxpayer in any taxable year begin-
ning before January 1, 1975, and with respect to 
which an election under subsection (e)(2) is not 
made, 

and the right of the taxpayer to the allowance of a 
credit against tax under section 38 of such Code 
with respect to any film placed in service in any 
taxable year beginning before January 1, 1975, and 
as to which an election under subsection (e)(2) is 
not made, shall be determined as though this sec-
tion (other than this paragraph) has not been en-
acted. 

‘‘(D) RULES RELATING TO ELECTIONS.—An election 
under this paragraph shall be made not later than 
the day which is 90 days after the date of the enact-
ment of this Act [Oct. 4, 1976], by filing a notifica-
tion of such election with the national office of the 
Internal Revenue Service. Such an election, once 
made, shall be irrevocable.’’ 

ENTITLEMENT TO CREDIT 

Section 804(d) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘Paragraph (1) of section 48(k) of the Internal Revenue 
Code of 1986 [formerly I.R.C. 1954] (relating to entitle-
ment to credit) shall apply to any motion picture film 
or video tape placed in service in any taxable year be-
ginning before January 1, 1975.’’ 

INCREASE IN BASIS OF PROPERTY PLACED IN SERVICE 
BEFORE JANUARY 1, 1964 

Section 203(a)(2) of Pub. L. 88–272, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(A) The basis of any section 38 property (as defined 
in section 48(a) of the Internal Revenue Code of 1986 
[formerly I.R.C. 1954]) placed in service before January 
1, 1964, shall be increased, under regulations prescribed 
by the Secretary of the Treasury or his delegate, by an 
amount equal to 7 percent of the qualified investment 
with respect to such property under section 46(c) of the 
Internal Revenue Code of 1986. If there has been any in-
crease with respect to such property under section 
48(g)(2) of such Code, the increase under the preceding 
sentence shall be appropriately reduced therefor. 

‘‘(B) If a lessor made the election provided by section 
48(d) of the Internal Revenue Code of 1986 with respect 
to property placed in service before January 1, 1964— 

‘‘(i) subparagraph (A) shall not apply with respect 
to such property, but 

‘‘(ii) under regulations prescribed by the Secretary 
of the Treasury or his delegate, the deductions other-
wise allowable under section 162 of such Code to the 
lessee for amounts paid to the lessor under the lease 
(or, if such lessee has purchased such property, the 
basis of such property) shall be adjusted in a manner 
consistent with subparagraph (A). 
‘‘(C) The adjustments under this paragraph shall be 

made as of the first day of the taxpayer’s first taxable 
year which begins after December 31, 1963.’’ 

§ 48A. Qualifying advanced coal project credit 

(a) In general 

For purposes of section 46, the qualifying ad-
vanced coal project credit for any taxable year 
is an amount equal to— 

(1) 20 percent of the qualified investment for 
such taxable year in the case of projects de-
scribed in subsection (d)(3)(B)(i), 

(2) 15 percent of the qualified investment for 
such taxable year in the case of projects de-
scribed in subsection (d)(3)(B)(ii), and 
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(3) 30 percent of the qualified investment for 
such taxable year in the case of projects de-
scribed in clause (iii) of subsection (d)(3)(B). 

(b) Qualified investment 

(1) In general 

For purposes of subsection (a), the qualified 
investment for any taxable year is the basis of 
eligible property placed in service by the tax-
payer during such taxable year which is part 
of a qualifying advanced coal project— 

(A)(i) the construction, reconstruction, or 
erection of which is completed by the tax-
payer, or 

(ii) which is acquired by the taxpayer if 
the original use of such property commences 
with the taxpayer, and 

(B) with respect to which depreciation (or 
amortization in lieu of depreciation) is al-
lowable. 

(2) Special rule for certain subsidized property 

Rules similar to section 48(a)(4) (without re-
gard to subparagraph (D) thereof) shall apply 
for purposes of this section. 

(3) Certain qualified progress expenditures 
rules made applicable 

Rules similar to the rules of subsections 
(c)(4) and (d) of section 46 (as in effect on the 
day before the enactment of the Revenue Rec-
onciliation Act of 1990) shall apply for pur-
poses of this section. 

(c) Definitions 

For purposes of this section— 

(1) Qualifying advanced coal project 

The term ‘‘qualifying advanced coal project’’ 
means a project which meets the requirements 
of subsection (e). 

(2) Advanced coal-based generation technology 

The term ‘‘advanced coal-based generation 
technology’’ means a technology which meets 
the requirements of subsection (f). 

(3) Eligible property 

The term ‘‘eligible property’’ means— 
(A) in the case of any qualifying advanced 

coal project using an integrated gasification 
combined cycle, any property which is a part 
of such project and is necessary for the gas-
ification of coal, including any coal handling 
and gas separation equipment, and 

(B) in the case of any other qualifying ad-
vanced coal project, any property which is a 
part of such project. 

(4) Coal 

The term ‘‘coal’’ means anthracite, bitu-
minous coal, subbituminous coal, lignite, and 
peat. 

(5) Greenhouse gas capture capability 

The term ‘‘greenhouse gas capture capabil-
ity’’ means an integrated gasification com-
bined cycle technology facility capable of add-
ing components which can capture, separate 
on a long-term basis, isolate, remove, and se-
quester greenhouse gases which result from 
the generation of electricity. 

(6) Electric generation unit 

The term ‘‘electric generation unit’’ means 
any facility at least 50 percent of the total an-

nual net output of which is electrical power, 
including an otherwise eligible facility which 
is used in an industrial application. 

(7) Integrated gasification combined cycle 

The term ‘‘integrated gasification combined 
cycle’’ means an electric generation unit 
which produces electricity by converting coal 
to synthesis gas which is used to fuel a com-
bined-cycle plant which produces electricity 
from both a combustion turbine (including a 
combustion turbine/fuel cell hybrid) and a 
steam turbine. 

(d) Qualifying advanced coal project program 

(1) Establishment 

Not later than 180 days after the date of en-
actment of this section, the Secretary, in con-
sultation with the Secretary of Energy, shall 
establish a qualifying advanced coal project 
program for the deployment of advanced coal- 
based generation technologies. 

(2) Certification 

(A) Application period 

Each applicant for certification under this 
paragraph shall submit an application meet-
ing the requirements of subparagraph (B). 
An applicant may only submit an applica-
tion— 

(i) for an allocation from the dollar 
amount specified in clause (i) or (ii) of 
paragraph (3)(B) during the 3-year period 
beginning on the date the Secretary estab-
lishes the program under paragraph (1), 
and 

(ii) for an allocation from the dollar 
amount specified in paragraph (3)(B)(iii) 
during the 3-year period beginning at the 
earlier of the termination of the period de-
scribed in clause (i) or the date prescribed 
by the Secretary. 

(B) Requirements for applications for certifi-
cation 

An application under subparagraph (A) 
shall contain such information as the Sec-
retary may require in order to make a deter-
mination to accept or reject an application 
for certification as meeting the require-
ments under subsection (e)(1). Any informa-
tion contained in the application shall be 
protected as provided in section 552(b)(4) of 
title 5, United States Code. 

(C) Time to act upon applications for certifi-
cation 

The Secretary shall issue a determination 
as to whether an applicant has met the re-
quirements under subsection (e)(1) within 60 
days following the date of submittal of the 
application for certification. 

(D) Time to meet criteria for certification 

Each applicant for certification shall have 
2 years from the date of acceptance by the 
Secretary of the application during which to 
provide to the Secretary evidence that the 
criteria set forth in subsection (e)(2) have 
been met. 

(E) Period of issuance 

An applicant which receives a certification 
shall have 5 years from the date of issuance 
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of the certification in order to place the 
project in service and if such project is not 
placed in service by that time period then 
the certification shall no longer be valid. 

(3) Aggregate credits 

(A) In general 

The aggregate credits allowed under sub-
section (a) for projects certified by the Sec-
retary under paragraph (2) may not exceed 
$2,550,000,000. 

(B) Particular projects 

Of the dollar amount in subparagraph (A), 
the Secretary is authorized to certify— 

(i) $800,000,000 for integrated gasification 
combined cycle projects the application 
for which is submitted during the period 
described in paragraph (2)(A)(i), 

(ii) $500,000,000 for projects which use 
other advanced coal-based generation 
technologies the application for which is 
submitted during the period described in 
paragraph (2)(A)(i), and 

(iii) $1,250,000,000 for advanced coal-based 
generation technology projects the appli-
cation for which is submitted during the 
period described in paragraph (2)(A)(ii). 

(4) Review and redistribution 

(A) Review 

Not later than 6 years after the date of en-
actment of this section, the Secretary shall 
review the credits allocated under this sec-
tion as of the date which is 6 years after the 
date of enactment of this section. 

(B) Redistribution 

The Secretary may reallocate credits 
available under clauses (i) and (ii) of para-
graph (3)(B) if the Secretary determines 
that— 

(i) there is an insufficient quantity of 
qualifying applications for certification 
pending at the time of the review, or 

(ii) any certification made pursuant to 
paragraph (2) has been revoked pursuant to 
paragraph (2)(D) because the project sub-
ject to the certification has been delayed 
as a result of third party opposition or liti-
gation to the proposed project. 

(C) Reallocation 

If the Secretary determines that credits 
under clause (i) or (ii) of paragraph (3)(B) are 
available for reallocation pursuant to the re-
quirements set forth in paragraph (2), the 
Secretary is authorized to conduct an addi-
tional program for applications for certifi-
cation. 

(5) Disclosure of allocations 

The Secretary shall, upon making a certifi-
cation under this subsection or section 48B(d), 
publicly disclose the identity of the applicant 
and the amount of the credit certified with re-
spect to such applicant. 

(e) Qualifying advanced coal projects 

(1) Requirements 

For purposes of subsection (c)(1), a project 
shall be considered a qualifying advanced coal 

project that the Secretary may certify under 
subsection (d)(2) if the Secretary determines 
that, at a minimum— 

(A) the project uses an advanced coal- 
based generation technology— 

(i) to power a new electric generation 
unit; or 

(ii) to retrofit or repower an existing 
electric generation unit (including an ex-
isting natural gas-fired combined cycle 
unit); 

(B) the fuel input for the project, when 
completed, is at least 75 percent coal; 

(C) the project, consisting of one or more 
electric generation units at one site, will 
have a total nameplate generating capacity 
of at least 400 megawatts; 

(D) the applicant provides evidence that a 
majority of the output of the project is rea-
sonably expected to be acquired or utilized; 

(E) the applicant provides evidence of own-
ership or control of a site of sufficient size 
to allow the proposed project to be con-
structed and to operate on a long-term basis; 

(F) the project will be located in the 
United States; and 

(G) in the case of any project the applica-
tion for which is submitted during the period 
described in subsection (d)(2)(A)(ii), the 
project includes equipment which separates 
and sequesters at least 65 percent (70 percent 
in the case of an application for reallocated 
credits under subsection (d)(4)) of such 
project’s total carbon dioxide emissions. 

(2) Requirements for certification 

For the purpose of subsection (d)(2)(D), a 
project shall be eligible for certification only 
if the Secretary determines that— 

(A) the applicant for certification has re-
ceived all Federal and State environmental 
authorizations or reviews necessary to com-
mence construction of the project; and 

(B) the applicant for certification, except 
in the case of a retrofit or repower of an ex-
isting electric generation unit, has pur-
chased or entered into a binding contract for 
the purchase of the main steam turbine or 
turbines for the project, except that such 
contract may be contingent upon receipt of 
a certification under subsection (d)(2). 

(3) Priority for certain projects 

In determining which qualifying advanced 
coal projects to certify under subsection (d)(2), 
the Secretary shall— 

(A) certify capacity, in accordance with 
the procedures set forth in subsection (d), in 
relatively equal amounts to— 

(i) projects using bituminous coal as a 
primary feedstock, 

(ii) projects using subbituminous coal as 
a primary feedstock, and 

(iii) projects using lignite as a primary 
feedstock, 

(B) give high priority to projects which in-
clude, as determined by the Secretary— 

(i) greenhouse gas capture capability, 
(ii) increased by-product utilization, 
(iii) applicant participants who have a 

research partnership with an eligible edu-
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cational institution (as defined in section 
529(e)(5)), and 

(iv) other benefits, and 

(C) give highest priority to projects with 
the greatest separation and sequestration 
percentage of total carbon dioxide emis-
sions. 

(f) Advanced coal-based generation technology 

(1) In general 

For the purpose of this section, an electric 
generation unit uses advanced coal-based gen-
eration technology if— 

(A) the unit— 
(i) uses integrated gasification combined 

cycle technology, or 
(ii) except as provided in paragraph (3), 

has a design net heat rate of 8530 Btu/kWh 
(40 percent efficiency), and 

(B) the unit is designed to meet the per-
formance requirements in the following 
table: 

Performance characteristic: Design level for project: 

SO2 (percent removal) .... 99 percent 
NOx (emissions) .............. 0.07 lbs/MMBTU 
PM* (emissions) .............. 0.015 lbs/MMBTU 
Hg (percent removal) ...... 90 percent 

For purposes of the performance requirement 
specified for the removal of SO2 in the table 
contained in subparagraph (B), the SO2 re-
moval design level in the case of a unit de-
signed for the use of feedstock substantially 
all of which is subbituminous coal shall be 99 
percent SO2 removal or the achievement of an 
emission level of 0.04 pounds or less of SO2 per 
million Btu, determined on a 30-day average. 

(2) Design net heat rate 

For purposes of this subsection, design net 
heat rate with respect to an electric genera-
tion unit shall— 

(A) be measured in Btu per kilowatt hour 
(higher heating value), 

(B) be based on the design annual heat 
input to the unit and the rated net electrical 
power, fuels, and chemicals output of the 
unit (determined without regard to the co-
generation of steam by the unit), 

(C) be adjusted for the heat content of the 
design coal to be used by the unit— 

(i) if the heat content is less than 13,500 
Btu per pound, but greater than 7,000 Btu 
per pound, according to the following for-
mula: design net heat rate = unit net heat 
rate x [1–[((13,500-design coal heat content, 
Btu per pound)/1,000)* 0.013]], and 

(ii) if the heat content is less than or 
equal to 7,000 Btu per pound, according to 
the following formula: design net heat rate 
= unit net heat rate x [1–[((13,500-design 
coal heat content, Btu per pound)/1,000)* 
0.018]], and 

(D) be corrected for the site reference con-
ditions of— 

(i) elevation above sea level of 500 feet, 
(ii) air pressure of 14.4 pounds per square 

inch absolute, 
(iii) temperature, dry bulb of 63°F, 

(iv) temperature, wet bulb of 54°F, and 
(v) relative humidity of 55 percent. 

(3) Existing units 

In the case of any electric generation unit in 
existence on the date of the enactment of this 
section, such unit uses advanced coal-based 
generation technology if, in lieu of the re-
quirements under paragraph (1)(A)(ii), such 
unit achieves a minimum efficiency of 35 per-
cent and an overall thermal design efficiency 
improvement, compared to the efficiency of 
the unit as operated, of not less than— 

(A) 7 percentage points for coal of more 
than 9,000 Btu, 

(B) 6 percentage points for coal of 7,000 to 
9,000 Btu, or 

(C) 4 percentage points for coal of less than 
7,000 Btu. 

(g) Applicability 

No use of technology (or level of emission re-
duction solely by reason of the use of the tech-
nology), and no achievement of any emission re-
duction by the demonstration of any technology 
or performance level, by or at one or more facili-
ties with respect to which a credit is allowed 
under this section, shall be considered to indi-
cate that the technology or performance level 
is— 

(1) adequately demonstrated for purposes of 
section 111 of the Clean Air Act (42 U.S.C. 
7411); 

(2) achievable for purposes of section 169 of 
that Act (42 U.S.C. 7479); or 

(3) achievable in practice for purposes of sec-
tion 171 of such Act (42 U.S.C. 7501). 

(h) Competitive certification awards modifica-
tion authority 

In implementing this section or section 48B, 
the Secretary is directed to modify the terms of 
any competitive certification award and any as-
sociated closing agreement where such modi-
fication— 

(1) is consistent with the objectives of such 
section, 

(2) is requested by the recipient of the com-
petitive certification award, and 

(3) involves moving the project site to im-
prove the potential to capture and sequester 
carbon dioxide emissions, reduce costs of 
transporting feedstock, and serve a broader 
customer base, 

unless the Secretary determines that the dollar 
amount of tax credits available to the taxpayer 
under such section would increase as a result of 
the modification or such modification would re-
sult in such project not being originally cer-
tified. In considering any such modification, the 
Secretary shall consult with other relevant Fed-
eral agencies, including the Department of En-
ergy. 

(i) Recapture of credit for failure to sequester 

The Secretary shall provide for recapturing 
the benefit of any credit allowable under sub-
section (a) with respect to any project which 
fails to attain or maintain the separation and 
sequestration requirements of subsection 
(e)(1)(G). 

(Added Pub. L. 109–58, title XIII, § 1307(b), Aug. 8, 
2005, 119 Stat. 999; amended Pub. L. 109–432, div. 
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A, title II, § 203(a), Dec. 20, 2006, 120 Stat. 2945; 
Pub. L. 110–172, § 11(a)(10), Dec. 29, 2007, 121 Stat. 
2485; Pub. L. 110–234, title XV, § 15346(a), May 22, 
2008, 122 Stat. 1523; Pub. L. 110–246, § 4(a), title 
XV, § 15346(a), June 18, 2008, 122 Stat. 1664, 2285; 
Pub. L. 110–343, div. B, title I, § 111(a)–(d), Oct. 3, 
2008, 122 Stat. 3822, 3823; Pub. L. 111–5, div. B, 
title I, § 1103(b)(2)(C), Feb. 17, 2009, 123 Stat. 321.) 

REFERENCES IN TEXT 

The enactment of the Revenue Reconciliation Act of 
1990, referred to in subsec. (b)(3), is the date of enact-
ment of title XI of Pub. L. 101–508, which was approved 
Nov. 5, 1990. 

The date of enactment of this section, referred to in 
subsecs. (d)(1), (4)(A) and (f)(3), is the date of enactment 
of Pub. L. 109–58, which was approved Aug. 8, 2005. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

AMENDMENTS 

2009—Subsec. (b)(2). Pub. L. 111–5 inserted ‘‘(without 
regard to subparagraph (D) thereof)’’ after ‘‘section 
48(a)(4)’’. 

2008—Subsec. (a)(3). Pub. L. 110–343, § 111(a), added 
par. (3). 

Subsec. (d)(2)(A). Pub. L. 110–343, § 111(c)(2), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘Each appli-
cant for certification under this paragraph shall submit 
an application meeting the requirements of subpara-
graph (B). An applicant may only submit an applica-
tion during the 3-year period beginning on the date the 
Secretary establishes the program under paragraph 
(1).’’ 

Subsec. (d)(3)(A). Pub. L. 110–343, § 111(b), substituted 
‘‘$2,550,000,000’’ for ‘‘$1,300,000,000’’. 

Subsec. (d)(3)(B). Pub. L. 110–343, § 111(c)(1), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘Of the dol-
lar amount in subparagraph (A), the Secretary is au-
thorized to certify— 

‘‘(i) $800,000,000 for integrated gasification combined 
cycle projects, and 

‘‘(ii) $500,000,000 for projects which use other ad-
vanced coal-based generation technologies.’’ 
Subsec. (d)(5). Pub. L. 110–343, § 111(d), added par. (5). 
Subsec. (e)(1)(G). Pub. L. 110–343, § 111(c)(3)(A), added 

subpar. (G). 
Subsec. (e)(3). Pub. L. 110–343, § 111(c)(5), substituted 

‘‘certain’’ for ‘‘integrated gasification combined cycle’’ 
in heading. 

Subsec. (e)(3)(B)(iii), (iv). Pub. L. 110–343, § 111(c)(4), 
added cl. (iii) and redesignated former cl. (iii) as (iv). 

Subsec. (e)(3)(C). Pub. L. 110–343, § 111(c)(3)(B), added 
subpar. (C). 

Subsec. (h). Pub. L. 110–246, § 15346(a), added subsec. 
(h). 

Subsec. (i). Pub. L. 110–343, § 111(c)(3)(C), added subsec. 
(i). 

2007—Subsec. (d)(4)(B)(ii). Pub. L. 110–172 struck out 
‘‘subsection’’ before ‘‘paragraph’’ in two places. 

2006—Subsec. (f)(1). Pub. L. 109–432 inserted conclud-
ing provisions. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to periods 
after Dec. 31, 2008, under rules similar to the rules of 
section 48(m) of this title as in effect on the day before 
Nov. 5, 1990, see section 1103(c)(1) of Pub. L. 111–5, set 
out as a note under section 25C of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title I, § 111(e), Oct. 3, 2008, 122 
Stat. 3823, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section] shall apply to credits the appli-
cation for which is submitted during the period de-
scribed in section 48A(d)(2)(A)(ii) of the Internal Reve-
nue Code of 1986 and which are allocated or reallocated 
after the date of the enactment of this Act [Oct. 3, 
2008]. 

‘‘(2) DISCLOSURE OF ALLOCATIONS.—The amendment 
made by subsection (d) [amending this section] shall 
apply to certifications made after the date of the en-
actment of this Act. 

‘‘(3) CLERICAL AMENDMENT.—The amendment made by 
subsection (c)(5) [amending this section] shall take ef-
fect as if included in the amendment made by section 
1307(b) of the Energy Tax Incentives Act of 2005 [Pub. L. 
109–58].’’ 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Pub. L. 110–234, title XV, § 15346(b), May 22, 2008, 122 
Stat. 1523, and Pub. L. 110–246, § 4(a), title XV, § 15346(b), 
June 18, 2008, 122 Stat. 1664, 2285, provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect on the date of the enactment of 
this Act [June 18, 2008] and is applicable to all competi-
tive certification awards entered into under section 48A 
or 48B of the Internal Revenue Code of 1986, whether 
such awards were issued before, on, or after such date 
of enactment.’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 
of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title II, § 203(b), Dec. 20, 2006, 
120 Stat. 2945, provided that: ‘‘The amendment made by 
this section [amending this section] shall take apply 
[sic] with respect to applications for certification under 
section 48A(d)(2) of the Internal Revenue Code of 1986 
submitted after October 2, 2006.’’ 

EFFECTIVE DATE 

Section applicable to periods after Aug. 8, 2005, under 
rules similar to the rules of section 48(m) of this title, 
as in effect on the day before Nov. 5, 1990, see section 
1307(d) of Pub. L. 109–58, set out as an Effective Date of 
2005 Amendment note under section 46 of this title. 

§ 48B. Qualifying gasification project credit 

(a) In general 

For purposes of section 46, the qualifying gas-
ification project credit for any taxable year is 
an amount equal to 20 percent (30 percent in the 
case of credits allocated under subsection 
(d)(1)(B)) of the qualified investment for such 
taxable year. 

(b) Qualified investment 

(1) In general 

For purposes of subsection (a), the qualified 
investment for any taxable year is the basis of 
eligible property placed in service by the tax-
payer during such taxable year which is part 
of a qualifying gasification project— 

(A)(i) the construction, reconstruction, or 
erection of which is completed by the tax-
payer, or 

(ii) which is acquired by the taxpayer if 
the original use of such property commences 
with the taxpayer, and 

(B) with respect to which depreciation (or 
amortization in lieu of depreciation) is al-
lowable. 
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(2) Special rule for certain subsidized property 

Rules similar to section 48(a)(4) (without re-
gard to subparagraph (D) thereof) shall apply 
for purposes of this section. 

(3) Certain qualified progress expenditures 
rules made applicable 

Rules similar to the rules of subsections 
(c)(4) and (d) of section 46 (as in effect on the 
day before the enactment of the Revenue Rec-
onciliation Act of 1990) shall apply for pur-
poses of this section. 

(c) Definitions 

For purposes of this section— 

(1) Qualifying gasification project 

The term ‘‘qualifying gasification project’’ 
means any project which— 

(A) employs gasification technology, 
(B) will be carried out by an eligible en-

tity, and 
(C) any portion of the qualified investment 

of which is certified under the qualifying 
gasification program as eligible for credit 
under this section in an amount (not to ex-
ceed $650,000,000) determined by the Sec-
retary. 

(2) Gasification technology 

The term ‘‘gasification technology’’ means 
any process which converts a solid or liquid 
product from coal, petroleum residue, bio-
mass, or other materials which are recovered 
for their energy or feedstock value into a syn-
thesis gas composed primarily of carbon mon-
oxide and hydrogen for direct use or subse-
quent chemical or physical conversion. 

(3) Eligible property 

The term ‘‘eligible property’’ means any 
property which is a part of a qualifying gasifi-
cation project and is necessary for the gasifi-
cation technology of such project. 

(4) Biomass 

(A) In general 

The term ‘‘biomass’’ means any— 
(i) agricultural or plant waste, 
(ii) byproduct of wood or paper mill oper-

ations, including lignin in spent pulping 
liquors, and 

(iii) other products of forestry mainte-
nance. 

(B) Exclusion 

The term ‘‘biomass’’ does not include 
paper which is commonly recycled. 

(5) Carbon capture capability 

The term ‘‘carbon capture capability’’ 
means a gasification plant design which is de-
termined by the Secretary to reflect reason-
able consideration for, and be capable of, ac-
commodating the equipment likely to be nec-
essary to capture carbon dioxide from the gas-
eous stream, for later use or sequestration, 
which would otherwise be emitted in the flue 
gas from a project which uses a nonrenewable 
fuel. 

(6) Coal 

The term ‘‘coal’’ means anthracite, bitu-
minous coal, subbituminous coal, lignite, and 
peat. 

(7) Eligible entity 

The term ‘‘eligible entity’’ means any per-
son whose application for certification is prin-
cipally intended for use in a domestic project 
which employs domestic gasification applica-
tions related to— 

(A) chemicals, 
(B) fertilizers, 
(C) glass, 
(D) steel, 
(E) petroleum residues, 
(F) forest products, 
(G) agriculture, including feedlots and 

dairy operations, and 
(H) transportation grade liquid fuels. 

(8) Petroleum residue 

The term ‘‘petroleum residue’’ means the 
carbonized product of high-boiling hydro-
carbon fractions obtained in petroleum proc-
essing. 

(d) Qualifying gasification project program 

(1) In general 

Not later than 180 days after the date of the 
enactment of this section, the Secretary, in 
consultation with the Secretary of Energy, 
shall establish a qualifying gasification 
project program to consider and award certifi-
cations for qualified investment eligible for 
credits under this section to qualifying gasifi-
cation project sponsors under this section. The 
total amounts of credit that may be allocated 
under the program shall not exceed— 

(A) $350,000,000, plus 
(B) $250,000,000 for qualifying gasification 

projects that include equipment which sepa-
rates and sequesters at least 75 percent of 
such project’s total carbon dioxide emis-
sions. 

(2) Period of issuance 

A certificate of eligibility under paragraph 
(1) may be issued only during the 10-fiscal year 
period beginning on October 1, 2005. 

(3) Selection criteria 

The Secretary shall not make a competitive 
certification award for qualified investment 
for credit eligibility under this section unless 
the recipient has documented to the satisfac-
tion of the Secretary that— 

(A) the award recipient is financially via-
ble without the receipt of additional Federal 
funding associated with the proposed 
project, 

(B) the recipient will provide sufficient in-
formation to the Secretary for the Secretary 
to ensure that the qualified investment is 
spent efficiently and effectively, 

(C) a market exists for the products of the 
proposed project as evidenced by contracts 
or written statements of intent from poten-
tial customers, 

(D) the fuels identified with respect to the 
gasification technology for such project will 
comprise at least 90 percent of the fuels re-
quired by the project for the production of 
chemical feedstocks, liquid transportation 
fuels, or coproduction of electricity, 

(E) the award recipient’s project team is 
competent in the construction and operation 
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of the gasification technology proposed, 
with preference given to those recipients 
with experience which demonstrates success-
ful and reliable operations of the technology 
on domestic fuels so identified, and 

(F) the award recipient has met other cri-
teria established and published by the Sec-
retary. 

(4) Selection priorities 

In determining which qualifying gasification 
projects to certify under this section, the Sec-
retary shall— 

(A) give highest priority to projects with 
the greatest separation and sequestration 
percentage of total carbon dioxide emis-
sions, and 

(B) give high priority to applicant partici-
pants who have a research partnership with 
an eligible educational institution (as de-
fined in section 529(e)(5)). 

(e) Denial of double benefit 

A credit shall not be allowed under this sec-
tion for any qualified investment for which a 
credit is allowed under section 48A. 

(f) Recapture of credit for failure to sequester 

The Secretary shall provide for recapturing 
the benefit of any credit allowable under sub-
section (a) with respect to any project which 
fails to attain or maintain the separation and 
sequestration requirements for such project 
under subsection (d)(1). 

(Added Pub. L. 109–58, title XIII, § 1307(b), Aug. 8, 
2005, 119 Stat. 1004; amended Pub. L. 110–343, div. 
B, title I, § 112(a)–(e), Oct. 3, 2008, 122 Stat. 3824; 
Pub. L. 111–5, div. B, title I, § 1103(b)(2)(D), Feb. 
17, 2009, 123 Stat. 321.) 

REFERENCES IN TEXT 

The enactment of the Revenue Reconciliation Act of 
1990, referred to in subsec. (b)(3), is the date of enact-
ment of title XI of Pub. L. 101–508, which was approved 
Nov. 5, 1990. 

The date of the enactment of this section, referred to 
in subsec. (d)(1), is the date of enactment of Pub. L. 
109–58, which was approved Aug. 8, 2005. 

AMENDMENTS 

2009—Subsec. (b)(2). Pub. L. 111–5 inserted ‘‘(without 
regard to subparagraph (D) thereof)’’ after ‘‘section 
48(a)(4)’’. 

2008—Subsec. (a). Pub. L. 110–343, § 112(a), inserted ‘‘(30 
percent in the case of credits allocated under sub-
section (d)(1)(B))’’ after ‘‘20 percent’’. 

Subsec. (c)(7)(H). Pub. L. 110–343, § 112(e), added sub-
par. (H). 

Subsec. (d)(1). Pub. L. 110–343, § 112(b), substituted 
‘‘shall not exceed—’’ for ‘‘shall not exceed $350,000,000 
under rules similar to the rules of section 48A(d)(4).’’ 
and added subpars. (A) and (B). 

Subsec. (d)(4). Pub. L. 110–343, § 112(d), added par. (4). 
Subsec. (f). Pub. L. 110–343, § 112(c), added subsec. (f). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to periods 
after Dec. 31, 2008, under rules similar to the rules of 
section 48(m) of this title as in effect on the day before 
Nov. 5, 1990, see section 1103(c)(1) of Pub. L. 111–5, set 
out as a note under section 25C of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title I, § 112(f), Oct. 3, 2008, 122 
Stat. 3824, provided that: ‘‘The amendments made by 

this section [amending this section] shall apply to cred-
its described in section 48B(d)(1)(B) of the Internal Rev-
enue Code of 1986 which are allocated or reallocated 
after the date of the enactment of this Act [Oct. 3, 
2008].’’ 

EFFECTIVE DATE 

Section applicable to periods after Aug. 8, 2005, under 
rules similar to the rules of section 48(m) of this title, 
as in effect on the day before Nov. 5, 1990, see section 
1307(d) of Pub. L. 109–58, set out as an Effective Date of 
2005 Amendment note under section 46 of this title. 

§ 48C. Qualifying advanced energy project credit 

(a) In general 

For purposes of section 46, the qualifying ad-
vanced energy project credit for any taxable 
year is an amount equal to 30 percent of the 
qualified investment for such taxable year with 
respect to any qualifying advanced energy 
project of the taxpayer. 

(b) Qualified investment 

(1) In general 

For purposes of subsection (a), the qualified 
investment for any taxable year is the basis of 
eligible property placed in service by the tax-
payer during such taxable year which is part 
of a qualifying advanced energy project. 

(2) Certain qualified progress expenditures 
rules made applicable 

Rules similar to the rules of subsections 
(c)(4) and (d) of section 46 (as in effect on the 
day before the enactment of the Revenue Rec-
onciliation Act of 1990) shall apply for pur-
poses of this section. 

(3) Limitation 

The amount which is treated for all taxable 
years with respect to any qualifying advanced 
energy project shall not exceed the amount 
designated by the Secretary as eligible for the 
credit under this section. 

(c) Definitions 

(1) Qualifying advanced energy project 

(A) In general 

The term ‘‘qualifying advanced energy 
project’’ means a project— 

(i) which re-equips, expands, or estab-
lishes a manufacturing facility for the pro-
duction of— 

(I) property designed to be used to 
produce energy from the sun, wind, geo-
thermal deposits (within the meaning of 
section 613(e)(2)), or other renewable re-
sources, 

(II) fuel cells, microturbines, or an en-
ergy storage system for use with electric 
or hybrid-electric motor vehicles, 

(III) electric grids to support the trans-
mission of intermittent sources of re-
newable energy, including storage of 
such energy, 

(IV) property designed to capture and 
sequester carbon dioxide emissions, 

(V) property designed to refine or 
blend renewable fuels or to produce en-
ergy conservation technologies (includ-
ing energy-conserving lighting tech-
nologies and smart grid technologies), 
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(VI) new qualified plug-in electric 
drive motor vehicles (as defined by sec-
tion 30D), qualified plug-in electric vehi-
cles (as defined by section 30(d)), or com-
ponents which are designed specifically 
for use with such vehicles, including 
electric motors, generators, and power 
control units, or 

(VII) other advanced energy property 
designed to reduce greenhouse gas emis-
sions as may be determined by the Sec-
retary, and 

(ii) any portion of the qualified invest-
ment of which is certified by the Secretary 
under subsection (d) as eligible for a credit 
under this section. 

(B) Exception 

Such term shall not include any portion of 
a project for the production of any property 
which is used in the refining or blending of 
any transportation fuel (other than renew-
able fuels). 

(2) Eligible property 

The term ‘‘eligible property’’ means any 
property— 

(A) which is necessary for the production 
of property described in paragraph (1)(A)(i), 

(B) which is— 
(i) tangible personal property, or 
(ii) other tangible property (not includ-

ing a building or its structural compo-
nents), but only if such property is used as 
an integral part of the qualified invest-
ment credit facility, and 

(C) with respect to which depreciation (or 
amortization in lieu of depreciation) is al-
lowable. 

(d) Qualifying advanced energy project program 

(1) Establishment 

(A) In general 

Not later than 180 days after the date of 
enactment of this section, the Secretary, in 
consultation with the Secretary of Energy, 
shall establish a qualifying advanced energy 
project program to consider and award cer-
tifications for qualified investments eligible 
for credits under this section to qualifying 
advanced energy project sponsors. 

(B) Limitation 

The total amount of credits that may be 
allocated under the program shall not ex-
ceed $2,300,000,000. 

(2) Certification 

(A) Application period 

Each applicant for certification under this 
paragraph shall submit an application con-
taining such information as the Secretary 
may require during the 2-year period begin-
ning on the date the Secretary establishes 
the program under paragraph (1). 

(B) Time to meet criteria for certification 

Each applicant for certification shall have 
1 year from the date of acceptance by the 
Secretary of the application during which to 
provide to the Secretary evidence that the 

requirements of the certification have been 
met. 

(C) Period of issuance 

An applicant which receives a certification 
shall have 3 years from the date of issuance 
of the certification in order to place the 
project in service and if such project is not 
placed in service by that time period, then 
the certification shall no longer be valid. 

(3) Selection criteria 

In determining which qualifying advanced 
energy projects to certify under this section, 
the Secretary— 

(A) shall take into consideration only 
those projects where there is a reasonable 
expectation of commercial viability, and 

(B) shall take into consideration which 
projects— 

(i) will provide the greatest domestic job 
creation (both direct and indirect) during 
the credit period, 

(ii) will provide the greatest net impact 
in avoiding or reducing air pollutants or 
anthropogenic emissions of greenhouse 
gases, 

(iii) have the greatest potential for tech-
nological innovation and commercial de-
ployment, 

(iv) have the lowest levelized cost of gen-
erated or stored energy, or of measured re-
duction in energy consumption or green-
house gas emission (based on costs of the 
full supply chain), and 

(v) have the shortest project time from 
certification to completion. 

(4) Review and redistribution 

(A) Review 

Not later than 4 years after the date of en-
actment of this section, the Secretary shall 
review the credits allocated under this sec-
tion as of such date. 

(B) Redistribution 

The Secretary may reallocate credits 
awarded under this section if the Secretary 
determines that— 

(i) there is an insufficient quantity of 
qualifying applications for certification 
pending at the time of the review, or 

(ii) any certification made pursuant to 
paragraph (2) has been revoked pursuant to 
paragraph (2)(B) because the project sub-
ject to the certification has been delayed 
as a result of third party opposition or liti-
gation to the proposed project. 

(C) Reallocation 

If the Secretary determines that credits 
under this section are available for realloca-
tion pursuant to the requirements set forth 
in paragraph (2), the Secretary is authorized 
to conduct an additional program for appli-
cations for certification. 

(5) Disclosure of allocations 

The Secretary shall, upon making a certifi-
cation under this subsection, publicly disclose 
the identity of the applicant and the amount 
of the credit with respect to such applicant. 
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1 So in original. Probably should not be hyphenated. 

(e) Denial of double benefit 

A credit shall not be allowed under this sec-
tion for any qualified investment for which a 
credit is allowed under section 48, 48A, or 48B. 

(Added Pub. L. 111–5, div. B, title I, § 1302(b), Feb. 
17, 2009, 123 Stat. 345.) 

REFERENCES IN TEXT 

Subsections (c)(4) and (d) of section 46 (as in effect on 
the day before the enactment of the Revenue Reconcili-
ation Act of 1990), referred to in subsec. (b)(2), means 
section 46(c)(4) and (d) as in effect before enactment of 
Pub. L. 101–508, which amended section 46 generally. 

The date of enactment of this section, referred to in 
subsec. (d)(1)(A), (4)(A), is the date of enactment of Pub. 
L. 111–5, which was approved Feb. 17, 2009. 

EFFECTIVE DATE 

Section applicable to periods after Feb. 17, 2009, under 
rules similar to the rules of section 48(m) of this title 
as in effect on the day before Nov. 5, 1990, see section 
1302(d) of Pub. L. 111–5, set out as an Effective Date of 
2009 Amendment note under section 46 of this title. 

§ 49. At-risk rules 

(a) General rule 

(1) Certain nonrecourse financing excluded 
from credit base 

(A) Limitation 

The credit base of any property to which 
this paragraph applies shall be reduced by 
the nonqualified nonrecourse financing with 
respect to such credit base (as of the close of 
the taxable year in which placed in service). 

(B) Property to which paragraph applies 

This paragraph applies to any property 
which— 

(i) is placed in service during the taxable 
year by a taxpayer described in section 
465(a)(1), and 

(ii) is used in connection with an activ-
ity with respect to which any loss is sub-
ject to limitation under section 465. 

(C) Credit base defined 

For purposes of this paragraph, the term 
‘‘credit base’’ means— 

(i) the portion of the basis of any quali-
fied rehabilitated building attributable to 
qualified rehabilitation expenditures, 

(ii) the basis of any energy property, 
(iii) the basis of any property which is 

part of a qualifying advanced coal project 
under section 48A, 

(iv) the basis of any property which is 
part of a qualifying gasification project 
under section 48B, and 

(v) the basis of any property which is 
part of a qualifying advanced energy 
project under section 48C. 

(D) Nonqualified nonrecourse financing 

(i) In general 

For purposes of this paragraph and para-
graph (2), the term ‘‘nonqualified non-
recourse financing’’ means any non-
recourse financing which is not qualified 
commercial financing. 

(ii) Qualified commercial financing 

For purposes of this paragraph, the term 
‘‘qualified commercial financing’’ means 

any financing with respect to any property 
if— 

(I) such property is acquired by the 
taxpayer from a person who is not a re-
lated person, 

(II) the amount of the nonrecourse fi-
nancing with respect to such property 
does not exceed 80 percent of the credit 
base of such property, and 

(III) such financing is borrowed from a 
qualified person or represents a loan 
from any Federal, State, or local govern-
ment or instrumentality thereof, or is 
guaranteed by any Federal, State, or 
local government. 

Such term shall not include any convert-
ible debt. 

(iii) Nonrecourse financing 

For purposes of this subparagraph, the 
term ‘‘nonrecourse financing’’ includes— 

(I) any amount with respect to which 
the taxpayer is protected against loss 
through guarantees, stop-loss agree-
ments, or other similar arrangements, 
and 

(II) except to the extent provided in 
regulations, any amount borrowed from 
a person who has an interest (other than 
as a creditor) in the activity in which 
the property is used or from a related 
person to a person (other than the tax-
payer) having such an interest. 

In the case of amounts borrowed by a cor-
poration from a shareholder, subclause (II) 
shall not apply to an interest as a share- 
holder.1 

(iv) Qualified person 

For purposes of this paragraph, the term 
‘‘qualified person’’ means any person 
which is actively and regularly engaged in 
the business of lending money and which is 
not— 

(I) a related person with respect to the 
taxpayer, 

(II) a person from which the taxpayer 
acquired the property (or a related per-
son to such person), or 

(III) a person who receives a fee with 
respect to the taxpayer’s investment in 
the property (or a related person to such 
person). 

(v) Related person 

For purposes of this subparagraph, the 
term ‘‘related person’’ has the meaning 
given such term by section 465(b)(3)(C). Ex-
cept as otherwise provided in regulations 
prescribed by the Secretary, the deter-
mination of whether a person is a related 
person shall be made as of the close of the 
taxable year in which the property is 
placed in service. 

(E) Application to partnerships and S cor-
porations 

For purposes of this paragraph and para-
graph (2)— 



Page 281 TITLE 26—INTERNAL REVENUE CODE § 49 

(i) In general 

Except as otherwise provided in this sub-
paragraph, in the case of any partnership 
or S corporation, the determination of 
whether a partner’s or shareholder’s allo-
cable share of any financing is non-
qualified nonrecourse financing shall be 
made at the partner or shareholder level. 

(ii) Special rule for certain recourse financ-
ing of S corporation 

A shareholder of an S corporation shall 
be treated as liable for his allocable share 
of any financing provided by a qualified 
person to such corporation if— 

(I) such financing is recourse financing 
(determined at the corporate level), and 

(II) such financing is provided with re-
spect to qualified business property of 
such corporation. 

(iii) Qualified business property 

For purposes of clause (ii), the term 
‘‘qualified business property’’ means any 
property if— 

(I) such property is used by the cor-
poration in the active conduct of a trade 
or business, 

(II) during the entire 12-month period 
ending on the last day of the taxable 
year, such corporation had at least 3 
full-time employees who were not owner- 
employees (as defined in section 
465(c)(7)(E)(i)) and substantially all the 
services of whom were services directly 
related to such trade or business, and 

(III) during the entire 12-month period 
ending on the last day of such taxable 
year, such corporation had at least 1 
full-time employee substantially all of 
the services of whom were in the active 
management of the trade or business. 

(iv) Determination of allocable share 

The determination of any partner’s or 
shareholder’s allocable share of any fi-
nancing shall be made in the same manner 
as the credit allowable by section 38 with 
respect to such property. 

(F) Special rules for energy property 

Rules similar to the rules of subparagraph 
(F) of section 46(c)(8) (as in effect on the day 
before the date of the enactment of the Rev-
enue Reconciliation Act of 1990) shall apply 
for purposes of this paragraph. 

(2) Subsequent decreases in nonqualified non-
recourse financing with respect to the 
property 

(A) In general 

If, at the close of a taxable year following 
the taxable year in which the property was 
placed in service, there is a net decrease in 
the amount of nonqualified nonrecourse fi-
nancing with respect to such property, such 
net decrease shall be taken into account as 
an increase in the credit base for such prop-
erty in accordance with subparagraph (C). 

(B) Certain transactions not taken into ac-
count 

For purposes of this paragraph, non-
qualified nonrecourse financing shall not be 

treated as decreased through the surrender 
or other use of property financed by non-
qualified nonrecourse financing. 

(C) Manner in which taken into account 

(i) Credit determined by reference to tax-
able year property placed in service 

For purposes of determining the amount 
of credit allowable under section 38 and 
the amount of credit subject to the early 
disposition or cessation rules under sec-
tion 50(a), any increase in a taxpayer’s 
credit base for any property by reason of 
this paragraph shall be taken into account 
as if it were property placed in service by 
the taxpayer in the taxable year in which 
the property referred to in subparagraph 
(A) was first placed in service. 

(ii) Credit allowed for year of decrease in 
nonqualified nonrecourse financing 

Any credit allowable under this subpart 
for any increase in qualified investment by 
reason of this paragraph shall be treated 
as earned during the taxable year of the 
decrease in the amount of nonqualified 
nonrecourse financing. 

(b) Increases in nonqualified nonrecourse fi-
nancing 

(1) In general 

If, as of the close of the taxable year, there 
is a net increase with respect to the taxpayer 
in the amount of nonqualified nonrecourse fi-
nancing (within the meaning of subsection 
(a)(1)) with respect to any property to which 
subsection (a)(1) applied, then the tax under 
this chapter for such taxable year shall be in-
creased by an amount equal to the aggregate 
decrease in credits allowed under section 38 for 
all prior taxable years which would have re-
sulted from reducing the credit base (as de-
fined in subsection (a)(1)(C)) taken into ac-
count with respect to such property by the 
amount of such net increase. For purposes of 
determining the amount of credit subject to 
the early disposition or cessation rules of sec-
tion 50(a), the net increase in the amount of 
the nonqualified nonrecourse financing with 
respect to the property shall be treated as re-
ducing the property’s credit base in the year 
in which the property was first placed in serv-
ice. 

(2) Transfers of debt more than 1 year after 
initial borrowing not treated as increasing 
nonqualified nonrecourse financing 

For purposes of paragraph (1), the amount of 
nonqualified nonrecourse financing (within 
the meaning of subsection (a)(1)(D)) with re-
spect to the taxpayer shall not be treated as 
increased by reason of a transfer of (or agree-
ment to transfer) any evidence of any indebt-
edness if such transfer occurs (or such agree-
ment is entered into) more than 1 year after 
the date such indebtedness was incurred. 

(3) Special rules for certain energy property 

Rules similar to the rules of section 47(d)(3) 
(as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act 
of 1990) shall apply for purposes of this sub-
section. 
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(4) Special rule 

Any increase in tax under paragraph (1) shall 
not be treated as tax imposed by this chapter 
for purposes of determining the amount of any 
credit allowable under this chapter. 

(Added Pub. L. 99–514, title II, § 211(a), Oct. 22, 
1986, 100 Stat. 2166; amended Pub. L. 100–647, title 
I, § 1002(e)(1)–(3), (8)(B), Nov. 10, 1988, 102 Stat. 
3367, 3369; Pub. L. 101–508, title XI, § 11813(a), Nov. 
5, 1990, 104 Stat. 1388–543; Pub. L. 105–206, title 
VI, § 6004(g)(6), July 22, 1998, 112 Stat. 796; Pub. L. 
109–58, title XIII, § 1307(c)(1), Aug. 8, 2005, 119 
Stat. 1006; Pub. L. 111–5, div. B, title I, 
§ 1302(c)(1), Feb. 17, 2009, 123 Stat. 347.) 

REFERENCES IN TEXT 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsecs. (a)(1)(F) and 
(b)(3), is the date of enactment of Pub. L. 101–508, which 
was approved Nov. 5, 1990. 

PRIOR PROVISIONS 

A prior section 49, Pub. L. 91–172, title VII, § 703(a), 
Dec. 30, 1969, 83 Stat. 660; Pub. L. 92–178, title I, 
§ 101(b)(1)–(4), Dec. 10, 1971, 85 Stat. 498, 499, related to 
termination of rules for computing credit for invest-
ment in certain depreciable property for period begin-
ning Apr. 19, 1969, and ending during 1971, prior to re-
peal by Pub. L. 95–600, title III, § 312(c)(1), Nov. 6, 1978, 
92 Stat. 2826, applicable to taxable years ending after 
Dec. 31, 1978. 

AMENDMENTS 

2009—Subsec. (a)(1)(C)(v). Pub. L. 111–5 added cl. (v). 
2005—Subsec. (a)(1)(C)(iii), (iv). Pub. L. 109–58 added 

cls. (iii) and (iv) and struck out former cl. (iii) which 
read as follows: ‘‘the amortizable basis of any qualified 
timber property.’’ 

1998—Subsec. (b)(4). Pub. L. 105–206 substituted ‘‘this 
chapter’’ for ‘‘subpart A, B, D, or G’’. 

1990—Pub. L. 101–508, § 11813(a), amended section gen-
erally, substituting section catchline for one which 
read: ‘‘Termination of regular percentage’’ and in text 
substituting present provisions for provisions relating 
to the nonapplicability of the regular percentage to 
any property placed in service after Dec. 31, 1985, for 
purposes of determining the investment tax credit, ex-
ceptions to such rule, the 35 percent reduction in credit 
for taxable years after 1986, the full basis adjustment in 
determining investment tax credit, and the definition 
of transition property and treatment of progress ex-
penditures. 

1988—Subsec. (c)(4)(B). Pub. L. 100–647, § 1002(e)(2), 
substituted ‘‘years’’ for ‘‘year’’ in heading and amended 
text generally. Prior to amendment, text read as fol-
lows: ‘‘The amount of the reduction of the regular in-
vestment credit under paragraph (3)— 

‘‘(i) may not be carried back to any taxable year, 
but 

‘‘(ii) shall be added to the carryforwards from the 
taxable year before applying paragraph (2).’’ 
Subsec. (c)(5)(B)(i). Pub. L. 100–647, § 1002(e)(3), amend-

ed cl. (i) generally. Prior to amendment, cl. (i) read as 
follows: ‘‘The term ‘regular investment credit’ has the 
meaning given such term by section 48(o)’’. 

Subsec. (c)(5)(C). Pub. L. 100–647, § 1002(e)(8)(B), struck 
out subpar. (C) which related to portion of credits at-
tributable to regular investment credit. 

Subsec. (d)(1). Pub. L. 100–647, § 1002(e)(1), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘In the case of periods after December 31, 1985, 
section 48(q) (relating to basis adjustment to section 38 
property) shall be applied with respect to transaction 
property— 

‘‘(A) by substituting ‘100 percent’ for ‘50 percent’ in 
paragraph (1), and 

‘‘(B) without regard to paragraph (4) thereof (relat-
ing to election of reduced credit in lieu of basis ad-
justment).’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to periods 
after Feb. 17, 2009, under rules similar to the rules of 
section 48(m) of this title as in effect on the day before 
Nov. 5, 1990, see section 1302(d) of Pub. L. 111–5, set out 
as a note under section 46 of this title. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–58 applicable to periods 
after Aug. 8, 2005, under rules similar to the rules of 
section 48(m) of this title, as in effect on the day before 
Nov. 5, 1990, see section 1307(d) of Pub. L. 109–58, set out 
as a note under section 46 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to property 
placed in service after Dec. 31, 1990, but not applicable 
to any transition property (as defined in section 49(e) of 
this title), any property with respect to which qualified 
progress expenditures were previously taken into ac-
count under section 46(d) of this title, and any property 
described in section 46(b)(2)(C) of this title, as such sec-
tions were in effect on Nov. 4, 1990, see section 11813(c) 
of Pub. L. 101–508, set out as a note under section 45K 
of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1002(e)(1)–(3) of Pub. L. 100–647 
effective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

Amendment by section 1002(e)(8)(B) of Pub. L. 100–647 
applicable to taxable years beginning after Dec. 31, 
1983, and to carrybacks from such years, see section 
1002(e)(8)(C) of Pub. L. 100–647, set out as a note under 
section 38 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 211(e) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1002(e)(4)–(7), Nov. 10, 1988, 102 Stat. 
3367, 3368, provided that: 

‘‘(1) IN GENERAL.—Except as provided in this sub-
section, the amendments made by this section [enact-
ing this section and provisions set out below] shall 
apply to property placed in service after December 31, 
1985, in taxable years ending after such date. Section 
49(c) of the Internal Revenue Code of 1986 (as added by 
subsection (a)) shall apply to taxable years ending after 
June 30, 1987, and to amounts carried to such taxable 
years. 

‘‘(2) EXCEPTIONS FOR CERTAIN FILMS.—For purposes of 
determining whether any property is transition prop-
erty within the meaning of section 49(e) of the Internal 
Revenue Code of 1986— 

‘‘(A) in the case of any motion picture or television 
film, construction shall be treated as including pro-
duction for purposes of section 203(b)(1) of this Act 
[enacting provisions set out as a note under section 
168 of this title], and written contemporary evidence 
of an agreement (in accordance with industry prac-
tice) shall be treated as a written binding contract 
for such purposes, 

‘‘(B) in the case of any television film, a license 
agreement or agreement for production services be-
tween a television network and a producer shall be 
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treated as a binding contract for purposes of section 
203(b)(1)(A) of this Act, and 

‘‘(C) a motion picture film shall be treated as de-
scribed in section 203(b)(1)(A) of this Act if— 

‘‘(i) funds were raised pursuant to a public offer-
ing before September 26, 1985, for the production of 
such film, 

‘‘(ii) 40 percent of the funds raised pursuant to 
such public offering are being spent on films the 
production of which commenced before such date, 
and 

‘‘(iii) all of the films funded by such public offer-
ing are required to be distributed pursuant to dis-
tribution agreements entered into before Septem-
ber 26, 1985. 

‘‘(3) NORMALIZATION RULES.—The provisions of sub-
section (b) [see Normalization Rules note below] shall 
apply to any violation of the normalization require-
ments under paragraph (1) or (2) of section 46(f) of the 
Internal Revenue Code of 1986 occurring in taxable 
years ending after December 31, 1985. 

‘‘(4) ADDITIONAL EXCEPTIONS.— 
‘‘(A) Subsections (c) and (d) of section 49 of the In-

ternal Revenue Code of 1986 shall not apply to any 
continuous caster facility for slabs and blooms which 
is subject to a lease and which is part of a project the 
second phase of which is a continuous slab caster 
which was placed in service before December 31, 1985. 

‘‘(B) For purposes of determining whether an auto-
mobile manufacturing facility (including equipment 
and incidental appurtenances) is transition property 
within the meaning of section 49(e), property with re-
spect to which the Board of Directors of an auto-
mobile manufacturer formally approved the plan for 
the project on January 7, 1985 shall be treated as 
transition property and subsections (c) and (d) of sec-
tion 49 of such Code shall not apply to such property, 
but only with respect to $70,000,000 of regular invest-
ment tax credits. 

‘‘(C) Any solid waste disposal facility which will 
process and incinerate solid waste of one or more 
public or private entities including Dakota County, 
Minnesota, and with respect to which a bond carry-
forward from 1985 was elected in an amount equal to 
$12,500,000 shall be treated as transition property 
within the meaning of section 49(e) of the Internal 
Revenue Code of 1986. 

‘‘(D) For purposes of section 49 of such Code, the 
following property shall be treated as transition 
property: 

‘‘(i) 2 catamarans built by a shipbuilder incor-
porated in the State of Washington in 1964, the con-
tracts for which were signed on April 22, 1986 and 
November 12, 1985, and 1 barge built by such ship-
builder the contract for which was signed on Au-
gust 7, 1985. 

‘‘(ii) 2 large passenger ocean-going United States 
flag cruise ships with a passenger rated capacity of 
up to 250 which are built by the shipbuilder de-
scribed in clause (i), which are the first such ships 
built in the United States since 1952, and which 
were designed at the request of a Pacific Coast 
cruise line pursuant to a contract entered into in 
October 1985. This clause shall apply only to that 
portion of the cost of each ship which does not ex-
ceed $40,000,000. 

‘‘(iii) Property placed in service during 1986 by 
Satellite Industries, Inc., with headquarters in Min-
neapolis, Minnesota, to the extent that the cost of 
such property does not exceed $1,950,000. 
‘‘(E) Subsections (c) and (d) of section 49 of such 

Code shall not apply to property described in section 
204(a)(4) of this Act [enacting provisions set out as a 
note under section 168 of this title].’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 
income, loss, deduction, or credit taken into account 

prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

NORMALIZATION RULES 

Section 211(b) of Pub. L. 99–514 provided that: ‘‘If, for 
any taxable year beginning after December 31, 1985, the 
requirements of paragraph (1) or (2) of section 46(f) of 
the Internal Revenue Code of 1986 are not met with re-
spect to public utility property to which the regular 
percentage applied for purposes of determining the 
amount of the investment tax credit— 

‘‘(1) all credits for open taxable years as of the time 
of the final determination referred to in section 
46(f)(4)(A) of such Code shall be recaptured, and 

‘‘(2) if the amount of the taxpayer’s unamortized 
credits (or the credits not previously restored to rate 
base) with respect to such property (whether or not 
for open years) exceeds the amount referred to in 
paragraph (1), the taxpayer’s tax for the taxable year 
shall be increased by the amount of such excess. 

If any portion of the excess described in paragraph (2) 
is attributable to a credit which is allowable as a carry-
over to a taxable year beginning after December 31, 
1985, in lieu of applying paragraph (2) with respect to 
such portion, the amount of such carryover shall be re-
duced by the amount of such portion. Rules similar to 
the rules of this subsection shall apply in the case of 
any property with respect to which the requirements of 
section 46(f)(9) of such Code are met.’’ 

EXCEPTION FOR CERTAIN AIRCRAFT USED IN ALASKA 

Section 211(d) of Pub. L. 99–514 provided that: 
‘‘(1) The amendments made by subsection (a) [enact-

ing this section and provisions set out above] shall not 
apply to property originally placed in service after De-
cember 29, 1982, and before August 1, 1985, by a corpora-
tion incorporated in Alaska on May 21, 1953, and used 
by it— 

‘‘(A) in part, for the transportation of mail for the 
United States Postal Service in the State of Alaska, 
and 

‘‘(B) in part, to provide air service in the State of 
Alaska on routes which had previously been served by 
an air carrier that received compensation from the 
Civil Aeronautics Board for providing service. 
‘‘(2) In the case of property described in subparagraph 

(A)— 
‘‘(A) such property shall be treated as recovery 

property described in section 208(d)(5) of the Tax Eq-
uity and Fiscal Responsibility Act of 1982 (‘TEFRA’) 
[section 208(d)(5) of Pub. L. 97–248, enacting provisions 
set out as a note under section 168 of this title]; 

‘‘(B) ‘48 months’ shall be substituted for ‘3 months’ 
each place it appears in applying— 

‘‘(i) section 48(b)(2)(B) of the Code [26 U.S.C. 
48(b)(2)(B)], and 

‘‘(ii) section 168(f)(8)(D) of the Code [26 U.S.C. 
168(f)(8)(D)] (as in effect after the amendments 
made by the Technical Corrections Act of 1982 [Pub. 
L. 97–448] but before the amendments made by 
TEFRA); and 
‘‘(C) the limitation of section 168(f)(8)(D)(ii)(III) (as 

then in effect) shall be read by substituting ‘the les-
see’s original cost basis.’, for ‘the adjusted basis of 
the lessee at the time of the lease.’ 
‘‘(3) The aggregate amount of property to which this 

paragraph shall apply shall not exceed $60,000,000.’’ 

§ 50. Other special rules 

(a) Recapture in case of dispositions, etc. 

Under regulations prescribed by the Sec-
retary— 

(1) Early disposition, etc. 

(A) General rule 

If, during any taxable year, investment 
credit property is disposed of, or otherwise 
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ceases to be investment credit property with 
respect to the taxpayer, before the close of 
the recapture period, then the tax under this 
chapter for such taxable year shall be in-
creased by the recapture percentage of the 
aggregate decrease in the credits allowed 
under section 38 for all prior taxable years 
which would have resulted solely from re-
ducing to zero any credit determined under 
this subpart with respect to such property. 

(B) Recapture percentage 

For purposes of subparagraph (A), the re-
capture percentage shall be determined in 
accordance with the following table: 

If the property ceases to be
investment credit property within— 

The recapture 
percentage is: 

(i) One full year after placed in 
service ................................... 100

(ii) One full year after the close 
of the period described in 
clause (i) ................................ 80

(iii) One full year after the 
close of the period described 
in clause (ii) .......................... 60

(iv) One full year after the 
close of the period described 
in clause (iii) ......................... 40

(v) One full year after the close 
of the period described in 
clause (iv) .............................. 20

(2) Property ceases to qualify for progress ex-
penditures 

(A) In general 

If during any taxable year any building to 
which section 47(d) applied ceases (by reason 
of sale or other disposition, cancellation or 
abandonment of contract, or otherwise) to 
be, with respect to the taxpayer, property 
which, when placed in service, will be a 
qualified rehabilitated building, then the tax 
under this chapter for such taxable year 
shall be increased by an amount equal to the 
aggregate decrease in the credits allowed 
under section 38 for all prior taxable years 
which would have resulted solely from re-
ducing to zero the credit determined under 
this subpart with respect to such building. 

(B) Certain excess credit recaptured 

Any amount which would have been ap-
plied as a reduction under paragraph (2) of 
section 47(b) but for the fact that a reduc-
tion under such paragraph cannot reduce the 
amount taken into account under section 
47(b)(1) below zero shall be treated as an 
amount required to be recaptured under sub-
paragraph (A) for the taxable year during 
which the building is placed in service. 

(C) Certain sales and leasebacks 

Under regulations prescribed by the Sec-
retary, a sale by, and leaseback to, a tax-
payer who, when the property is placed in 
service, will be a lessee to whom the rules 
referred to in subsection (d)(5) apply shall 
not be treated as a cessation described in 
subparagraph (A) to the extent that the 
amount which will be passed through to the 
lessee under such rules with respect to such 
property is not less than the qualified reha-
bilitation expenditures properly taken into 

account by the lessee under section 47(d) 
with respect to such property. 

(D) Coordination with paragraph (1) 

If, after property is placed in service, there 
is a disposition or other cessation described 
in paragraph (1), then paragraph (1) shall be 
applied as if any credit which was allowable 
by reason of section 47(d) and which has not 
been required to be recaptured before such 
disposition, cessation, or change in use were 
allowable for the taxable year the property 
was placed in service. 

(E) Special rules 

Rules similar to the rules of this para-
graph shall apply in cases where qualified 
progress expenditures were taken into ac-
count under the rules referred to in section 
48(b). 

(3) Carrybacks and carryovers adjusted 

In the case of any cessation described in 
paragraph (1) or (2), the carrybacks and carry-
overs under section 39 shall be adjusted by rea-
son of such cessation. 

(4) Subsection not to apply in certain cases 

Paragraphs (1) and (2) shall not apply to— 
(A) a transfer by reason of death, or 
(B) a transaction to which section 381(a) 

applies. 

For purposes of this subsection, property shall 
not be treated as ceasing to be investment 
credit property with respect to the taxpayer 
by reason of a mere change in the form of con-
ducting the trade or business so long as the 
property is retained in such trade or business 
as investment credit property and the tax-
payer retains a substantial interest in such 
trade or business. 

(5) Definitions and special rules 

(A) Investment credit property 

For purposes of this subsection, the term 
‘‘investment credit property’’ means any 
property eligible for a credit determined 
under this subpart. 

(B) Transfer between spouses or incident to 
divorce 

In the case of any transfer described in 
subsection (a) of section 1041— 

(i) the foregoing provisions of this sub-
section shall not apply, and 

(ii) the same tax treatment under this 
subsection with respect to the transferred 
property shall apply to the transferee as 
would have applied to the transferor. 

(C) Special rule 

Any increase in tax under paragraph (1) or 
(2) shall not be treated as tax imposed by 
this chapter for purposes of determining the 
amount of any credit allowable under this 
chapter. 

(b) Certain property not eligible 

No credit shall be determined under this sub-
part with respect to— 

(1) Property used outside United States 

(A) In general 

Except as provided in subparagraph (B), no 
credit shall be determined under this sub-
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part with respect to any property which is 
used predominantly outside the United 
States. 

(B) Exceptions 

Subparagraph (A) shall not apply to any 
property described in section 168(g)(4). 

(2) Property used for lodging 

No credit shall be determined under this 
subpart with respect to any property which is 
used predominantly to furnish lodging or in 
connection with the furnishing of lodging. The 
preceding sentence shall not apply to— 

(A) nonlodging commercial facilities 
which are available to persons not using the 
lodging facilities on the same basis as they 
are available to persons using the lodging fa-
cilities.1 

(B) property used by a hotel or motel in 
connection with the trade or business of fur-
nishing lodging where the predominant por-
tion of the accommodations is used by tran-
sients; 

(C) a certified historic structure to the ex-
tent of that portion of the basis which is at-
tributable to qualified rehabilitation ex-
penditures; and 

(D) any energy property. 

(3) Property used by certain tax-exempt orga-
nization 

No credit shall be determined under this 
subpart with respect to any property used by 
an organization (other than a cooperative de-
scribed in section 521) which is exempt from 
the tax imposed by this chapter unless such 
property is used predominantly in an unre-
lated trade or business the income of which is 
subject to tax under section 511. If the prop-
erty is debt-financed property (as defined in 
section 514(b)), the amount taken into account 
for purposes of determining the amount of the 
credit under this subpart with respect to such 
property shall be that percentage of the 
amount (which but for this paragraph would 
be so taken into account) which is the same 
percentage as is used under section 514(a), for 
the year the property is placed in service, in 
computing the amount of gross income to be 
taken into account during such taxable year 
with respect to such property. If any qualified 
rehabilitated building is used by the tax-ex-
empt organization pursuant to a lease, this 
paragraph shall not apply for purposes of de-
termining the amount of the rehabilitation 
credit. 

(4) Property used by governmental units or 
foreign persons or entities 

(A) In general 

No credit shall be determined under this 
subpart with respect to any property used— 

(i) by the United States, any State or po-
litical subdivision thereof, any possession 
of the United States, or any agency or in-
strumentality of any of the foregoing, or 

(ii) by any foreign person or entity (as 
defined in section 168(h)(2)(C)), but only 
with respect to property to which section 

168(h)(2)(A)(iii) applies (determined after 
the application of section 168(h)(2)(B)). 

(B) Exception for short-term leases 

This paragraph and paragraph (3) shall not 
apply to any property by reason of use under 
a lease with a term of less than 6 months 
(determined under section 168(i)(3)). 

(C) Exception for qualified rehabilitated 
buildings leased to governments, etc. 

If any qualified rehabilitated building is 
leased to a governmental unit (or a foreign 
person or entity) this paragraph shall not 
apply for purposes of determining the reha-
bilitation credit with respect to such build-
ing. 

(D) Special rules for partnerships, etc. 

For purposes of this paragraph and para-
graph (3), rules similar to the rules of para-
graphs (5) and (6) of section 168(h) shall 
apply. 

(E) Cross reference 

For special rules for the application of this para-
graph and paragraph (3), see section 168(h). 

(c) Basis adjustment to investment credit prop-
erty 

(1) In general 

For purposes of this subtitle, if a credit is 
determined under this subpart with respect to 
any property, the basis of such property shall 
be reduced by the amount of the credit so de-
termined. 

(2) Certain dispositions 

If during any taxable year there is a recap-
ture amount determined with respect to any 
property the basis of which was reduced under 
paragraph (1), the basis of such property (im-
mediately before the event resulting in such 
recapture) shall be increased by an amount 
equal to such recapture amount. For purposes 
of the preceding sentence, the term ‘‘recapture 
amount’’ means any increase in tax (or adjust-
ment in carrybacks or carryovers) determined 
under subsection (a). 

(3) Special rule 

In the case of any energy credit— 
(A) only 50 percent of such credit shall be 

taken into account under paragraph (1), and 
(B) only 50 percent of any recapture 

amount attributable to such credit shall be 
taken into account under paragraph (2). 

(4) Recapture of reductions 

(A) In general 

For purposes of sections 1245 and 1250, any 
reduction under this subsection shall be 
treated as a deduction allowed for deprecia-
tion. 

(B) Special rule for section 1250 

For purposes of section 1250(b), the deter-
mination of what would have been the depre-
ciation adjustments under the straight line 
method shall be made as if there had been no 
reduction under this section. 

(5) Adjustment in basis of interest in partner-
ship or S corporation 

The adjusted basis of— 
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(A) a partner’s interest in a partnership, 
and 

(B) stock in an S corporation, 

shall be appropriately adjusted to take into 
account adjustments made under this sub-
section in the basis of property held by the 
partnership or S corporation (as the case may 
be). 

(d) Certain rules made applicable 

For purposes of this subpart, rules similar to 
the rules of the following provisions (as in effect 
on the day before the date of the enactment of 
the Revenue Reconciliation Act of 1990) shall 
apply: 

(1) Section 46(e) (relating to limitations with 
respect to certain persons). 

(2) Section 46(f) (relating to limitation in 
case of certain regulated companies). 

(3) Section 46(h) (relating to special rules for 
cooperatives). 

(4) Paragraphs (2) and (3) of section 48(b) (re-
lating to special rule for sale-leasebacks). 

(5) Section 48(d) (relating to certain leased 
property). 

(6) Section 48(f) (relating to estates and 
trusts). 

(7) Section 48(r) (relating to certain 501(d) 
organizations). 

Paragraphs (1)(A), (2)(A), and (4) of the section 
46(e) referred to in paragraph (1) of this sub-
section shall not apply to any taxable year be-
ginning after December 31, 1995. 

(Added Pub. L. 101–508, title XI, § 11813(a), Nov. 5, 
1990, 104 Stat. 1388–546; amended Pub. L. 104–188, 
title I, §§ 1616(b)(1), 1702(h)(11), 1704(t)(29), Aug. 
20, 1996, 110 Stat. 1856, 1874, 1889; Pub. L. 105–206, 
title VI, § 6004(g)(7), July 22, 1998, 112 Stat. 796; 
Pub. L. 108–357, title III, § 322(d)(2)(D), Oct. 22, 
2004, 118 Stat. 1475; Pub. L. 109–135, title IV, 
§ 412(o), Dec. 21, 2005, 119 Stat. 2638.) 

REFERENCES IN TEXT 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsec. (d), is the date 
of enactment of Pub. L. 101–508, which was approved 
Nov. 5, 1990. 

PRIOR PROVISIONS 

A prior section 50, Pub. L. 92–178, title I, § 101(a), Dec. 
10, 1971, 85 Stat. 498, related to restoration of credit for 
investment in certain depreciable property, prior to re-
peal by Pub. L. 95–600, title III, § 312(c)(1), Nov. 6, 1978, 
92 Stat. 2826, applicable to taxable years ending after 
Dec. 31, 1978. 

AMENDMENTS 

2005—Subsec. (a)(2)(E). Pub. L. 109–135 substituted 
‘‘section 48(b)’’ for ‘‘section 48(a)(5)’’. 

2004—Subsec. (c)(3). Pub. L. 108–357 struck out ‘‘or re-
forestation credit’’ after ‘‘energy credit’’ in introduc-
tory provisions. 

1998—Subsec. (a)(5)(C). Pub. L. 105–206 substituted 
‘‘this chapter’’ for ‘‘subpart A, B, D, or G’’. 

1996—Subsec. (a)(2)(C). Pub. L. 104–188, § 1704(t)(29), 
substituted ‘‘subsection (d)(5)’’ for ‘‘subsection (c)(4)’’. 

Subsec. (a)(2)(E). Pub. L. 104–188, § 1702(h)(11), sub-
stituted ‘‘48(a)(5)’’ for ‘‘48(a)(5)(A)’’. 

Subsec. (d). Pub. L. 104–188, § 1616(b)(1), inserted clos-
ing provisions. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable with re-
spect to expenditures paid or incurred after Oct. 22, 

2004, see section 322(e) of Pub. L. 108–357, set out as a 
note under section 46 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1616(b)(1) of Pub. L. 104–188 ap-
plicable to taxable years beginning after Dec. 31, 1995, 
see section 1616(c) of Pub. L. 104–188, set out as a note 
under section 593 of this title. 

Amendment by section 1702(h)(11) of Pub. L. 104–188 
effective, except as otherwise expressly provided, as if 
included in the provision of the Revenue Reconciliation 
Act of 1990, Pub. L. 101–508, title XI, to which such 
amendment relates, see section 1702(i) of Pub. L. 
104–188, set out as a note under section 38 of this title. 

EFFECTIVE DATE 

Section applicable to property placed in service after 
Dec. 31, 1990, but not applicable to any transition prop-
erty (as defined in section 49(e) of this title), any prop-
erty with respect to which qualified progress expendi-
tures were previously taken into account under section 
46(d) of this title, and any property described in section 
46(b)(2)(C) of this title, as such sections were in effect 
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101–508, 
set out as an Effective Date of 1990 Amendment note 
under section 45K of this title. 

SAVINGS PROVISION 

For provisions that nothing in this section be con-
strued to affect treatment of certain transactions oc-
curring, property acquired, or items of income, loss, de-
duction, or credit taken into account prior to Nov. 5, 
1990, for purposes of determining liability for tax for pe-
riods ending after Nov. 5, 1990, see section 11821(b) of 
Pub. L. 101–508, set out as a note under section 45K of 
this title. 

[§§ 50A, 50B. Repealed. Pub. L. 98–369, div. A, title 
IV, § 474(m)(2), July 18, 1984, 98 Stat. 833] 

Section 50A, added Pub. L. 92–178, title VI, § 601(b), 
Dec. 10, 1971, 85 Stat. 554; amended Pub. L. 93–406, title 
II, §§ 2001(g)(2)(B), 2002(g)(2), 2005(c)(4), Sept. 2, 1974, 88 
Stat. 957, 968, 991; Pub. L. 94–12, title IV, § 401(a)(1), (2), 
Mar. 29, 1975, 89 Stat. 45; Pub. L. 94–401, § 4(a), Sept. 7, 
1976, 90 Stat. 1217; Pub. L. 94–455, title V, § 503(b)(4), title 
XIX, §§ 1901(a)(6), (b)(1)(D), 1906(b)(13)(A), title XXI, 
§ 2107(a)(1)–(3), (b), (c), Oct. 4, 1976, 90 Stat. 1562, 1765, 
1790, 1834, 1903, 1904; Pub. L. 95–600, title III, § 322(a)–(c), 
Nov. 6, 1978, 92 Stat. 2836, 2837; Pub. L. 96–178, § 6(c)(1), 
Jan. 2, 1980, 93 Stat. 1298; Pub. L. 96–222, title I, 
§ 103(a)(7)(D)(i), Apr. 1, 1980, 94 Stat. 211; Pub. L. 97–34, 
title II, § 207(c)(1), Aug. 13, 1981, 95 Stat. 225; Pub. L. 
97–248, title I, § 265(b)(2)(A)(ii), Sept. 3, 1982, 96 Stat. 547; 
Pub. L. 97–354, § 5(a)(9), Oct. 19, 1982, 96 Stat. 1693, pro-
vided for a credit for expenses of work incentive pro-
grams, for the determination of the amount of that 
credit, and for the carryover and carryback of unused 
credit. 

Section 50B, added Pub. L. 92–178, title VI, § 601(b), 
Dec. 10, 1971, 85 Stat. 556; amended Pub. L. 94–12, title 
III, § 302(c)(4), title IV, § 401(a)(3)–(5), Mar. 29, 1975, 89 
Stat. 44, 46; Pub. L. 94–401, § 4(b), Sept. 7, 1976, 90 Stat. 
1218; Pub. L. 94–455, title XIX, § 1906(b)(13)(A), title XXI, 
§ 2107(a)(4), (d)–(f), Oct. 4, 1976, 90 Stat. 1834, 1903, 1904; 
Pub. L. 95–171, § 1(e), Nov. 12, 1977, 91 Stat. 1353; Pub. L. 
95–600, title III, § 322(d), Nov. 6, 1978, 92 Stat. 2837; Pub. 
L. 96–178, §§ 3(a)(1), (3), 6(c)(2), (3), Jan. 2, 1980, 93 Stat. 
1295, 1298; Pub. L. 96–222, title I, § 103(a)(5), (7)(C), (D)(ii), 
(iii), Apr. 1, 1980, 94 Stat. 209, 211; Pub. L. 96–272, title 
II, § 208(b)(1), (2), June 17, 1980, 94 Stat. 526, 527; Pub. L. 
97–34, title II, § 261(b)(2)(B)(i), Aug. 13, 1981, 95 Stat. 261; 
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Pub. L. 97–354, § 5(a)(10), Oct. 19, 1982, 96 Stat. 1693; Pub. 
L. 101–239, title VII, § 7644, Dec. 19, 1989, 103 Stat. 2381, 
provided for the definition of terms related to the ex-
penses of work incentive programs, limitations on such 
expenses, and special rules to be applied in connection 
with the computation of the credit. 

Subsequent to repeal, Pub. L. 101–239, title VII, 
§ 7644(a), Dec. 19, 1989, 103 Stat. 2381, provided that: 

‘‘(a) IN GENERAL.—So much of subparagraph (A) of 
section 50B(h)(1) of the Internal Revenue Code of 1954 
(as in effect for taxable years beginning before January 
1, 1982) as precedes clause (i) thereof is amended to read 
as follows: 

‘‘ ‘(A) who has been certified (or for whom a written 
request for certification has been made) on or before 
the day the individual began work for the taxpayer 
by the Secretary of Labor or by the appropriate agen-
cy of State or local government as—’. 
‘‘(b) EFFECTIVE DATE.—The amendment made by sub-

section (a) shall apply for purposes of credits first 
claimed after March 11, 1987.’’ 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to taxable years beginning after 
Dec. 31, 1983, and to carrybacks from such years, see 
section 475(a) of Pub. L. 98–369, set out as an Effective 
Date of 1984 Amendment note under section 21 of this 
title. 

SUBPART F—RULES FOR COMPUTING WORK 
OPPORTUNITY CREDIT 

Sec. 

51. Amount of credit. 
[51A. Repealed.] 
52. Special rules. 

AMENDMENTS 

2006—Pub. L. 109–432, div. A, title I, § 105(e)(4)(B), Dec. 
20, 2006, 120 Stat. 2937, struck out item 51A ‘‘Temporary 
incentives for employing long-term family assistance 
recipients’’. 

1997—Pub. L. 105–34, title VIII, § 801(b), Aug. 5, 1997, 
111 Stat. 871, added item 51A. 

1996—Pub. L. 104–188, title I, § 1201(e)(2), Aug. 20, 1996, 
110 Stat. 1772, substituted ‘‘Work Opportunity Credit’’ 
for ‘‘Targeted Jobs Credit’’ in subpart heading. 

1984—Pub. L. 98–369, div. A, title IV, § 474(n)(1), (2), 
(p)(9), July 18, 1984, 98 Stat. 833, 838, substituted ‘‘F’’ for 
‘‘D’’ as subpart designation, substituted ‘‘Rules for 
Computing Targeted Jobs Credit’’ for ‘‘Rules for Com-
puting Credit for Employment of Certain New Employ-
ees’’ in heading, and struck out item 53 ‘‘Limitation 
based on amount of tax’’. 

§ 51. Amount of credit 

(a) Determination of amount 

For purposes of section 38, the amount of the 
work opportunity credit determined under this 
section for the taxable year shall be equal to 40 
percent of the qualified first-year wages for such 
year. 

(b) Qualified wages defined 

For purposes of this subpart— 

(1) In general 

The term ‘‘qualified wages’’ means the 
wages paid or incurred by the employer during 
the taxable year to individuals who are mem-
bers of a targeted group. 

(2) Qualified first-year wages 

The term ‘‘qualified first-year wages’’ 
means, with respect to any individual, quali-
fied wages attributable to service rendered 
during the 1-year period beginning with the 

day the individual begins work for the em-
ployer. 

(3) Limitation on wages per year taken into ac-
count 

The amount of the qualified first-year wages 
which may be taken into account with respect 
to any individual shall not exceed $6,000 per 
year ($12,000 per year in the case of any indi-
vidual who is a qualified veteran by reason of 
subsection (d)(3)(A)(ii)). 

(c) Wages defined 

For purposes of this subpart— 

(1) In general 

Except as otherwise provided in this sub-
section and subsection (h)(2), the term 
‘‘wages’’ has the meaning given to such term 
by subsection (b) of section 3306 (determined 
without regard to any dollar limitation con-
tained in such section). 

(2) On-the-job training and work supple-
mentation payments 

(A) Exclusion for employers receiving on-the- 
job training payments 

The term ‘‘wages’’ shall not include any 
amounts paid or incurred by an employer for 
any period to any individual for whom the 
employer receives federally funded pay-
ments for on-the-job training of such indi-
vidual for such period. 

(B) Reduction for work supplementation pay-
ments to employers 

The amount of wages which would (but for 
this subparagraph) be qualified wages under 
this section for an employer with respect to 
an individual for a taxable year shall be re-
duced by an amount equal to the amount of 
the payments made to such employer (how-
ever utilized by such employer) with respect 
to such individual for such taxable year 
under a program established under section 
482(e) 1 of the Social Security Act. 

(3) Payments for services during labor disputes 

If— 
(A) the principal place of employment of 

an individual with the employer is at a plant 
or facility, and 

(B) there is a strike or lockout involving 
employees at such plant or facility, 

the term ‘‘wages’’ shall not include any 
amount paid or incurred by the employer to 
such individual for services which are the 
same as, or substantially similar to, those 
services performed by employees participating 
in, or affected by, the strike or lockout during 
the period of such strike or lockout. 

(4) Termination 

The term ‘‘wages’’ shall not include any 
amount paid or incurred to an individual who 
begins work for the employer— 

(A) after December 31, 1994, and before Oc-
tober 1, 1996, or 

(B) after August 31, 2011. 

(d) Members of targeted groups 

For purposes of this subpart— 
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(1) In general 

An individual is a member of a targeted 
group if such individual is— 

(A) a qualified IV–A recipient, 
(B) a qualified veteran, 
(C) a qualified ex-felon, 
(D) a designated community resident, 
(E) a vocational rehabilitation referral, 
(F) a qualified summer youth employee, 
(G) a qualified supplemental nutrition as-

sistance program benefits recipient, 
(H) a qualified SSI recipient, or 
(I) a long-term family assistance recipient. 

(2) Qualified IV–A recipient 

(A) In general 

The term ‘‘qualified IV–A recipient’’ 
means any individual who is certified by the 
designated local agency as being a member 
of a family receiving assistance under a 
IV–A program for any 9 months during the 
18-month period ending on the hiring date. 

(B) IV–A program 

For purposes of this paragraph, the term 
‘‘IV–A program’’ means any program provid-
ing assistance under a State program funded 
under part A of title IV of the Social Secu-
rity Act and any successor of such program. 

(3) Qualified veteran 

(A) In general 

The term ‘‘qualified veteran’’ means any 
veteran who is certified by the designated 
local agency as— 

(i) being a member of a family receiving 
assistance under a supplemental nutrition 
assistance program under the Food and 
Nutrition Act of 2008 for at least a 3-month 
period ending during the 12-month period 
ending on the hiring date, or 

(ii) entitled to compensation for a serv-
ice-connected disability, and— 

(I) having a hiring date which is not 
more that 1 year after having been dis-
charged or released from active duty in 
the Armed Forces of the United States, 
or 

(II) having aggregate periods of unem-
ployment during the 1-year period end-
ing on the hiring date which equal or ex-
ceed 6 months. 

(B) Veteran 

For purposes of subparagraph (A), the term 
‘‘veteran’’ means any individual who is cer-
tified by the designated local agency as— 

(i)(I) having served on active duty (other 
than active duty for training) in the 
Armed Forces of the United States for a 
period of more than 180 days, or 

(II) having been discharged or released 
from active duty in the Armed Forces of 
the United States for a service-connected 
disability, and 

(ii) not having any day during the 60-day 
period ending on the hiring date which was 
a day of extended active duty in the Armed 
Forces of the United States. 

For purposes of clause (ii), the term ‘‘ex-
tended active duty’’ means a period of more 

than 90 days during which the individual was 
on active duty (other than active duty for 
training). 

(C) Other definitions 

For purposes of subparagraph (A), the 
terms ‘‘compensation’’ and ‘‘service-con-
nected’’ have the meanings given such terms 
under section 101 of title 38, United States 
Code. 

(4) Qualified ex-felon 

The term ‘‘qualified ex-felon’’ means any in-
dividual who is certified by the designated 
local agency— 

(A) as having been convicted of a felony 
under any statute of the United States or 
any State, and 

(B) as having a hiring date which is not 
more than 1 year after the last date on 
which such individual was so convicted or 
was released from prison. 

(5) Designated community residents 

(A) In general 

The term ‘‘designated community resi-
dent’’ means any individual who is certified 
by the designated local agency— 

(i) as having attained age 18 but not age 
40 on the hiring date, and 

(ii) as having his principal place of abode 
within an empowerment zone, enterprise 
community, renewal community, or rural 
renewal county. 

(B) Individual must continue to reside in 
zone, community, or county 

In the case of a designated community 
resident, the term ‘‘qualified wages’’ shall 
not include wages paid or incurred for serv-
ices performed while the individual’s prin-
cipal place of abode is outside an empower-
ment zone, enterprise community, renewal 
community, or rural renewal county. 

(C) Rural renewal county 

For purposes of this paragraph, the term 
‘‘rural renewal county’’ means any county 
which— 

(i) is outside a metropolitan statistical 
area (defined as such by the Office of Man-
agement and Budget), and 

(ii) during the 5-year periods 1990 
through 1994 and 1995 through 1999 had a 
net population loss. 

(6) Vocational rehabilitation referral 

The term ‘‘vocational rehabilitation refer-
ral’’ means any individual who is certified by 
the designated local agency as— 

(A) having a physical or mental disability 
which, for such individual, constitutes or re-
sults in a substantial handicap to employ-
ment, and 

(B) having been referred to the employer 
upon completion of (or while receiving) reha-
bilitative services pursuant to— 

(i) an individualized written plan for em-
ployment under a State plan for voca-
tional rehabilitation services approved 
under the Rehabilitation Act of 1973, 

(ii) a program of vocational rehabilita-
tion carried out under chapter 31 of title 
38, United States Code, or 
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nutrition assistance program benefits recipient’’. 

(iii) an individual work plan developed 
and implemented by an employment net-
work pursuant to subsection (g) of section 
1148 of the Social Security Act with re-
spect to which the requirements of such 
subsection are met. 

(7) Qualified summer youth employee 

(A) In general 

The term ‘‘qualified summer youth em-
ployee’’ means any individual— 

(i) who performs services for the em-
ployer between May 1 and September 15, 

(ii) who is certified by the designated 
local agency as having attained age 16 but 
not 18 on the hiring date (or if later, on 
May 1 of the calendar year involved), 

(iii) who has not been an employee of the 
employer during any period prior to the 90- 
day period described in subparagraph 
(B)(i), and 

(iv) who is certified by the designated 
local agency as having his principal place 
of abode within an empowerment zone, en-
terprise community, or renewal commu-
nity. 

(B) Special rules for determining amount of 
credit 

For purposes of applying this subpart to 
wages paid or incurred to any qualified sum-
mer youth employee— 

(i) subsection (b)(2) shall be applied by 
substituting ‘‘any 90-day period between 
May 1 and September 15’’ for ‘‘the 1-year 
period beginning with the day the individ-
ual begins work for the employer’’, and 

(ii) subsection (b)(3) shall be applied by 
substituting ‘‘$3,000’’ for ‘‘$6,000’’. 

The preceding sentence shall not apply to an 
individual who, with respect to the same em-
ployer, is certified as a member of another 
targeted group after such individual has 
been a qualified summer youth employee. 

(C) Youth must continue to reside in zone or 
community 

Paragraph (5)(B) shall apply for purposes 
of subparagraph (A)(iv). 

(8) Qualified food stamp recipient 2 

(A) In general 

The term ‘‘qualified supplemental nutri-
tion assistance program benefits recipient’’ 
means any individual who is certified by the 
designated local agency— 

(i) as having attained age 18 but not age 
40 on the hiring date, and 

(ii) as being a member of a family— 
(I) receiving assistance under a supple-

mental nutrition assistance program 
under the Food and Nutrition Act of 2008 
for the 6-month period ending on the hir-
ing date, or 

(II) receiving such assistance for at 
least 3 months of the 5-month period 
ending on the hiring date, in the case of 
a member of a family who ceases to be 

eligible for such assistance under section 
6(o) of the Food and Nutrition Act of 
2008. 

(B) Participation information 

Notwithstanding any other provision of 
law, the Secretary of the Treasury and the 
Secretary of Agriculture shall enter into an 
agreement to provide information to des-
ignated local agencies with respect to par-
ticipation in the supplemental nutrition as-
sistance program. 

(9) Qualified SSI recipient 

The term ‘‘qualified SSI recipient’’ means 
any individual who is certified by the des-
ignated local agency as receiving supple-
mental security income benefits under title 
XVI of the Social Security Act (including sup-
plemental security income benefits of the type 
described in section 1616 of such Act or section 
212 of Public Law 93–66) for any month ending 
within the 60-day period ending on the hiring 
date. 

(10) Long-term family assistance recipient 

The term ‘‘long-term family assistance re-
cipient’’ means any individual who is certified 
by the designated local agency— 

(A) as being a member of a family receiv-
ing assistance under a IV–A program (as de-
fined in paragraph (2)(B)) for at least the 18- 
month period ending on the hiring date, 

(B)(i) as being a member of a family re-
ceiving such assistance for 18 months begin-
ning after August 5, 1997, and 

(ii) as having a hiring date which is not 
more than 2 years after the end of the earli-
est such 18-month period, or 

(C)(i) as being a member of a family which 
ceased to be eligible for such assistance by 
reason of any limitation imposed by Federal 
or State law on the maximum period such 
assistance is payable to a family, and 

(ii) as having a hiring date which is not 
more than 2 years after the date of such ces-
sation. 

(11) Hiring date 

The term ‘‘hiring date’’ means the day the 
individual is hired by the employer. 

(12) Designated local agency 

The term ‘‘designated local agency’’ means a 
State employment security agency established 
in accordance with the Act of June 6, 1933, as 
amended (29 U.S.C. 49–49n). 

(13) Special rules for certifications 

(A) In general 

An individual shall not be treated as a 
member of a targeted group unless— 

(i) on or before the day on which such in-
dividual begins work for the employer, the 
employer has received a certification from 
a designated local agency that such indi-
vidual is a member of a targeted group, or 

(ii)(I) on or before the day the individual 
is offered employment with the employer, 
a pre-screening notice is completed by the 
employer with respect to such individual, 
and 

(II) not later than the 28th day after the 
individual begins work for the employer, 
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the employer submits such notice, signed 
by the employer and the individual under 
penalties of perjury, to the designated 
local agency as part of a written request 
for such a certification from such agency. 

For purposes of this paragraph, the term 
‘‘pre-screening notice’’ means a document 
(in such form as the Secretary shall pre-
scribe) which contains information provided 
by the individual on the basis of which the 
employer believes that the individual is a 
member of a targeted group. 

(B) Incorrect certifications 

If— 
(i) an individual has been certified by a 

designated local agency as a member of a 
targeted group, and 

(ii) such certification is incorrect be-
cause it was based on false information 
provided by such individual, 

the certification shall be revoked and wages 
paid by the employer after the date on which 
notice of revocation is received by the em-
ployer shall not be treated as qualified 
wages. 

(C) Explanation of denial of request 

If a designated local agency denies a re-
quest for certification of membership in a 
targeted group, such agency shall provide to 
the person making such request a written 
explanation of the reasons for such denial. 

(14) Credit allowed for unemployed veterans 
and disconnected youth hired in 2009 or 
2010 

(A) In general 

Any unemployed veteran or disconnected 
youth who begins work for the employer 
during 2009 or 2010 shall be treated as a mem-
ber of a targeted group for purposes of this 
subpart. 

(B) Definitions 

For purposes of this paragraph— 

(i) Unemployed veteran 

The term ‘‘unemployed veteran’’ means 
any veteran (as defined in paragraph 
(3)(B), determined without regard to clause 
(ii) thereof) who is certified by the des-
ignated local agency as— 

(I) having been discharged or released 
from active duty in the Armed Forces at 
any time during the 5-year period ending 
on the hiring date, and 

(II) being in receipt of unemployment 
compensation under State or Federal 
law for not less than 4 weeks during the 
1-year period ending on the hiring date. 

(ii) Disconnected youth 

The term ‘‘disconnected youth’’ means 
any individual who is certified by the des-
ignated local agency— 

(I) as having attained age 16 but not 
age 25 on the hiring date, 

(II) as not regularly attending any sec-
ondary, technical, or post-secondary 
school during the 6-month period preced-
ing the hiring date, 

(III) as not regularly employed during 
such 6-month period, and 

(IV) as not readily employable by rea-
son of lacking a sufficient number of 
basic skills. 

(e) Credit for second-year wages for employment 
of long-term family assistance recipients 

(1) In general 

With respect to the employment of a long- 
term family assistance recipient— 

(A) the amount of the work opportunity 
credit determined under this section for the 
taxable year shall include 50 percent of the 
qualified second-year wages for such year, 
and 

(B) in lieu of applying subsection (b)(3), 
the amount of the qualified first-year wages, 
and the amount of qualified second-year 
wages, which may be taken into account 
with respect to such a recipient shall not ex-
ceed $10,000 per year. 

(2) Qualified second-year wages 

For purposes of this subsection, the term 
‘‘qualified second-year wages’’ means qualified 
wages— 

(A) which are paid to a long-term family 
assistance recipient, and 

(B) which are attributable to service ren-
dered during the 1-year period beginning on 
the day after the last day of the 1-year pe-
riod with respect to such recipient deter-
mined under subsection (b)(2). 

(3) Special rules for agricultural and railway 
labor 

If such recipient is an employee to whom 
subparagraph (A) or (B) of subsection (h)(1) ap-
plies, rules similar to the rules of such sub-
paragraphs shall apply except that— 

(A) such subparagraph (A) shall be applied 
by substituting ‘‘$10,000’’ for ‘‘$6,000’’, and 

(B) such subparagraph (B) shall be applied 
by substituting ‘‘$833.33’’ for ‘‘$500’’. 

(f) Remuneration must be for trade or business 
employment 

(1) In general 

For purposes of this subpart, remuneration 
paid by an employer to an employee during 
any taxable year shall be taken into account 
only if more than one-half of the remunera-
tion so paid is for services performed in a 
trade or business of the employer. 

(2) Special rule for certain determination 

Any determination as to whether paragraph 
(1), or subparagraph (A) or (B) of subsection 
(h)(1), applies with respect to any employee for 
any taxable year shall be made without regard 
to subsections (a) and (b) of section 52. 

(g) United States Employment Service to notify 
employers of availability of credit 

The United States Employment Service, in 
consultation with the Internal Revenue Service, 
shall take such steps as may be necessary or ap-
propriate to keep employers apprised of the 
availability of the work opportunity credit de-
termined under this subpart. 

(h) Special rules for agricultural labor and rail-
way labor 

For purposes of this subpart— 
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(1) Unemployment insurance wages 

(A) Agricultural labor 

If the services performed by any employee 
for an employer during more than one-half 
of any pay period (within the meaning of 
section 3306(d)) taken into account with re-
spect to any year constitute agricultural 
labor (within the meaning of section 
3306(k)), the term ‘‘unemployment insurance 
wages’’ means, with respect to the remu-
neration paid by the employer to such em-
ployee for such year, an amount equal to so 
much of such remuneration as constitutes 
‘‘wages’’ within the meaning of section 
3121(a), except that the contribution and 
benefit base for each calendar year shall be 
deemed to be $6,000. 

(B) Railway labor 

If more than one-half of remuneration paid 
by an employer to an employee during any 
year is remuneration for service described in 
section 3306(c)(9), the term ‘‘unemployment 
insurance wages’’ means, with respect to 
such employee for such year, an amount 
equal to so much of the remuneration paid 
to such employee during such year which 
would be subject to contributions under sec-
tion 8(a) of the Railroad Unemployment In-
surance Act (45 U.S.C. 358(a)) if the maxi-
mum amount subject to such contributions 
were $500 per month. 

(2) Wages 

In any case to which subparagraph (A) or (B) 
of paragraph (1) applies, the term ‘‘wages’’ 
means unemployment insurance wages (deter-
mined without regard to any dollar limita-
tion). 

(i) Certain individuals ineligible 

(1) Related individuals 

No wages shall be taken into account under 
subsection (a) with respect to an individual 
who— 

(A) bears any of the relationships de-
scribed in subparagraphs (A) through (G) of 
section 152(d)(2) to the taxpayer, or, if the 
taxpayer is a corporation, to an individual 
who owns, directly or indirectly, more than 
50 percent in value of the outstanding stock 
of the corporation, or, if the taxpayer is an 
entity other than a corporation, to any indi-
vidual who owns, directly or indirectly, 
more than 50 percent of the capital and prof-
its interests in the entity,3 (determined with 
the application of section 267(c)), 

(B) if the taxpayer is an estate or trust, is 
a grantor, beneficiary, or fiduciary of the es-
tate or trust, or is an individual who bears 
any of the relationships described in sub-
paragraphs (A) through (G) of section 
152(d)(2) to a grantor, beneficiary, or fidu-
ciary of the estate or trust, or 

(C) is a dependent (described in section 
152(d)(2)(H)) of the taxpayer, or, if the tax-
payer is a corporation, of an individual de-
scribed in subparagraph (A), or, if the tax-
payer is an estate or trust, of a grantor, ben-
eficiary, or fiduciary of the estate or trust. 

(2) Nonqualifying rehires 

No wages shall be taken into account under 
subsection (a) with respect to any individual 
if, prior to the hiring date of such individual, 
such individual had been employed by the em-
ployer at any time. 

(3) Individuals not meeting minimum employ-
ment periods 

(A) Reduction of credit for individuals per-
forming fewer than 400 hours of service 

In the case of an individual who has per-
formed at least 120 hours, but less than 400 
hours, of service for the employer, sub-
section (a) shall be applied by substituting 
‘‘25 percent’’ for ‘‘40 percent’’. 

(B) Denial of credit for individuals perform-
ing fewer than 120 hours of service 

No wages shall be taken into account 
under subsection (a) with respect to any in-
dividual unless such individual has per-
formed at least 120 hours of service for the 
employer. 

(j) Election to have work opportunity credit not 
apply 

(1) In general 

A taxpayer may elect to have this section 
not apply for any taxable year. 

(2) Time for making election 

An election under paragraph (1) for any tax-
able year may be made (or revoked) at any 
time before the expiration of the 3-year period 
beginning on the last date prescribed by law 
for filing the return for such taxable year (de-
termined without regard to extensions). 

(3) Manner of making election 

An election under paragraph (1) (or revoca-
tion thereof) shall be made in such manner as 
the Secretary may by regulations prescribe. 

(k) Treatment of successor employers; treatment 
of employees performing services for other 
persons 

(1) Treatment of successor employers 

Under regulations prescribed by the Sec-
retary, in the case of a successor employer re-
ferred to in section 3306(b)(1), the determina-
tion of the amount of the credit under this 
section with respect to wages paid by such 
successor employer shall be made in the same 
manner as if such wages were paid by the pred-
ecessor employer referred to in such section. 

(2) Treatment of employees performing serv-
ices for other persons 

No credit shall be determined under this sec-
tion with respect to remuneration paid by an 
employer to an employee for services per-
formed by such employee for another person 
unless the amount reasonably expected to be 
received by the employer for such services 
from such other person exceeds the remunera-
tion paid by the employer to such employee 
for such services. 

(Added Pub. L. 95–30, title II, § 202(b), May 23, 
1977, 91 Stat. 141; amended Pub. L. 95–600, title 
III, § 321(a), Nov. 6, 1978, 92 Stat. 2830; Pub. L. 
96–222, title I, § 103(a)(6)(A), (E), (F), (G)(iii)–(ix), 
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Apr. 1, 1980, 94 Stat. 209, 210; Pub. L. 97–34, title 
II, § 261(a)–(b)(2)(A), (B)(ii)–(f)(1), Aug. 13, 1981, 95 
Stat. 260–262; Pub. L. 97–248, title II, § 233(a)–(d), 
(f), Sept. 3, 1982, 96 Stat. 501, 502; Pub. L. 97–448, 
title I, § 102(l)(1), (3), (4), Jan. 12, 1983, 96 Stat. 
2374; Pub. L. 98–369, div. A, title IV, § 474(p)(1)–(3), 
title VII, § 712(n), title X, § 1041(a), (c)(1)–(4), div. 
B, title VI, §§ 2638(b), 2663(j)(5)(A), July 18, 1984, 
98 Stat. 837, 955, 1042, 1043, 1144, 1171; Pub. L. 
99–514, title XVII, § 1701(a)–(c), title XVIII, 
§ 1878(f)(1), Oct. 22, 1986, 100 Stat. 2772, 2904; Pub. 
L. 100–203, title X, § 10601(a), Dec. 22, 1987, 101 
Stat. 1330–451; Pub. L. 100–485, title II, § 202(c)(6), 
Oct. 13, 1988, 102 Stat. 2378; Pub. L. 100–647, title 
I, § 1017(a), title IV, § 4010(a), (c)(1), (d)(1), Nov. 10, 
1988, 102 Stat. 3575, 3655; Pub. L. 101–239, title 
VII, § 7103(a), (c)(1), Dec. 19, 1989, 103 Stat. 2305; 
Pub. L. 101–508, title XI, § 11405(a), Nov. 5, 1990, 
104 Stat. 1388–473; Pub. L. 102–227, title I, § 105(a), 
Dec. 11, 1991, 105 Stat. 1687; Pub. L. 103–66, title 
XIII, §§ 13102(a), 13302(d), Aug. 10, 1993, 107 Stat. 
420, 556; Pub. L. 104–188, title I, § 1201(a)–(e)(1), 
(5), (f), Aug. 20, 1996, 110 Stat. 1768–1772; Pub. L. 
104–193, title I, § 110(l)(1), Aug. 22, 1996, 110 Stat. 
2173; Pub. L. 105–33, title V, § 5514(a)(1), Aug. 5, 
1997, 111 Stat. 620; Pub. L. 105–34, title VI, 
§ 603(a)–(d), Aug. 5, 1997, 111 Stat. 862; Pub. L. 
105–277, div. J, title I, § 1002(a), title IV, 
§ 4006(c)(1), Oct. 21, 1998, 112 Stat. 2681–888, 
2681–912; Pub. L. 106–170, title V, § 505(a), (b), Dec. 
17, 1999, 113 Stat. 1921; Pub. L. 106–554, § 1(a)(7) 
[title I, § 102(a)–(c), title III, § 316(a)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–600, 2763A–644; Pub. L. 
107–147, title VI, § 604(a), Mar. 9, 2002, 116 Stat. 59; 
Pub. L. 108–311, title II, § 207(5), title III, 
§ 303(a)(1), Oct. 4, 2004, 118 Stat. 1177, 1179; Pub. L. 
109–432, div. A, title I, § 105(a)–(e)(3), Dec. 20, 2006, 
120 Stat. 2936, 2937; Pub. L. 110–28, title VIII, 
§ 8211(a)–(d), May 25, 2007, 121 Stat. 191; Pub. L. 
110–234, title IV, § 4002(b)(1)(A), (B), (D), (2)(O), 
May 22, 2008, 122 Stat. 1095–1097; Pub. L. 110–246, 
§ 4(a), title IV, § 4002(b)(1)(A), (B), (D), (2)(O), 
June 18, 2008, 122 Stat. 1664, 1857, 1858; Pub. L. 
111–5, div. B, title I, § 1221(a), Feb. 17, 2009, 123 
Stat. 337.) 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsecs. 
(c)(2)(B) and (d)(2)(B), (6)(B)(iii), (9), is act Aug. 14, 1935, 
ch. 531, 49 Stat. 620, as amended. Part A of title IV of 
the Act is classified generally to part A (§ 601 et seq.) of 
subchapter IV of chapter 7 of Title 42, The Public 
Health and Welfare. Title XVI of the Act is classified 
generally to subchapter XVI (§ 1381 et seq.) of chapter 7 
of Title 42. Section 482 of the Act, which was classified 
to section 682 of Title 42, was repealed by Pub. L. 
104–193, title I, § 108(e), Aug. 22, 1996, 110 Stat. 2167. Sec-
tions 1148(g) and 1616 of the Act are classified to sec-
tions 1320b–19(g) and 1382e, respectively, of Title 42. For 
complete classification of this Act to the Code, see sec-
tion 1305 of Title 42 and Tables. 

The Food and Nutrition Act of 2008, referred to in 
subsec. (d)(3)(A)(i), (8)(A)(ii), is Pub. L. 88–525, Aug. 31, 
1964, 78 Stat. 703, which is classified generally to chap-
ter 51 (§ 2011 et seq.) of Title 7, Agriculture. Section 6(o) 
of the Act is classified to section 2015(o) of Title 7. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 2011 of Title 7 
and Tables. 

The Rehabilitation Act of 1973, referred to in subsec. 
(d)(6)(B)(i), is Pub. L. 93–112, Sept. 26, 1973, 87 Stat. 355, 
as amended, which is classified generally to chapter 16 
(§ 701 et seq.) of Title 29, Labor. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 701 of Title 29 and Tables. 

Section 212 of Public Law 93–66, referred to in subsec. 
(d)(9), is set out as a note under section 1382 of Title 42, 
The Public Health and Welfare. 

Act of June 6, 1933, referred to in subsec. (d)(12), is act 
June 6, 1933, ch. 49, 48 Stat. 113, as amended, popularly 
known as the Wagner-Peyser Act, which is classified 
generally to chapter 4B (§ 49 et seq.) of Title 29, Labor. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 49 of Title 29 and 
Tables. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

PRIOR PROVISIONS 

A prior section 51, added Pub. L. 90–364, title I, 
§ 102(a), June 28, 1968, 82 Stat. 252; amended Pub. L. 
91–53, § 5(a), Aug. 7, 1969, 83 Stat. 93; Pub. L. 91–172, title 
III, § 301(b)(5), title VII, § 701(a), Dec. 30, 1969, 83 Stat. 
585, 657, related to the imposition of a tax surcharge, 
prior to repeal by Pub. L. 94–455, title XIX, § 1901(a)(7), 
Oct. 4, 1976, 90 Stat. 1765. 

AMENDMENTS 

2009—Subsec. (d)(14). Pub. L. 111–5 added par. (14). 
2008—Subsec. (d)(1)(G). Pub. L. 110–246, § 4002(b)(1)(D), 

(2)(O), substituted ‘‘supplemental nutrition assistance 
program benefits’’ for ‘‘food stamp’’. 

Subsec. (d)(3)(A)(i). Pub. L. 110–246, § 4002(b)(1)(A), (B), 
(2)(O), substituted ‘‘Food and Nutrition Act of 2008’’ for 
‘‘Food Stamp Act of 1977’’ and ‘‘supplemental nutrition 
assistance program’’ for ‘‘food stamp program’’. 

Subsec. (d)(8)(A). Pub. L. 110–246, § 4002(b)(1)(D), (2)(O), 
substituted ‘‘supplemental nutrition assistance pro-
gram benefits’’ for ‘‘food stamp’’ in introductory provi-
sions. 

Subsec. (d)(8)(A)(ii)(I). Pub. L. 110–246, § 4002(b)(1)(A), 
(B), (2)(O), substituted ‘‘Food and Nutrition Act of 
2008’’ for ‘‘Food Stamp Act of 1977’’ and ‘‘supplemental 
nutrition assistance program’’ for ‘‘food stamp pro-
gram’’. 

Subsec. (d)(8)(A)(ii)(II). Pub. L. 110–246, § 4002(b)(1)(B), 
(2)(O), substituted ‘‘Food and Nutrition Act of 2008’’ for 
‘‘Food Stamp Act of 1977’’. 

Subsec. (d)(8)(B). Pub. L. 110–246, § 4002(b)(1)(A), (2)(O), 
substituted ‘‘supplemental nutrition assistance pro-
gram’’ for ‘‘food stamp program’’. 

2007—Subsec. (b)(3). Pub. L. 110–28, § 8211(d)(2), sub-
stituted ‘‘Limitation on’’ for ‘‘Only first $6,000 of’’ in 
heading and inserted ‘‘($12,000 per year in the case of 
any individual who is a qualified veteran by reason of 
subsection (d)(3)(A)(ii))’’ before period at end. 

Subsec. (c)(4)(B). Pub. L. 110–28, § 8211(a), substituted 
‘‘August 31, 2011’’ for ‘‘December 31, 2007’’. 

Subsec. (d)(1)(D). Pub. L. 110–28, § 8211(b)(2), amended 
subpar. (D) generally. Prior to amendment, subpar. (D) 
read as follows: ‘‘a high-risk youth,’’. 

Subsec. (d)(3)(A). Pub. L. 110–28, § 8211(d)(1)(A), sub-
stituted ‘‘agency as—’’ and cls. (i) and (ii) for ‘‘agency 
as being a member of a family receiving assistance 
under a food stamp program under the Food Stamp Act 
of 1977 for at least a 3-month period ending during the 
12-month period ending on the hiring date.’’ 

Subsec. (d)(3)(C). Pub. L. 110–28, § 8211(d)(1)(B), added 
subpar. (C). 

Subsec. (d)(5). Pub. L. 110–28, § 8211(b)(1), amended 
heading and text of par. (5) generally. Prior to amend-
ment, text read as follows: 

‘‘(A) IN GENERAL.—The term ‘high-risk youth’ means 
any individual who is certified by the designated local 
agency— 

‘‘(i) as having attained age 18 but not age 25 on the 
hiring date, and 

‘‘(ii) as having his principal place of abode within 
an empowerment zone, enterprise community, or re-
newal community. 
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‘‘(B) YOUTH MUST CONTINUE TO RESIDE IN ZONE OR COM-
MUNITY.—In the case of a high-risk youth, the term 
‘qualified wages’ shall not include wages paid or in-
curred for services performed while such youth’s prin-
cipal place of abode is outside an empowerment zone, 
enterprise community, or renewal community.’’ 

Subsec. (d)(6)(B)(iii). Pub. L. 110–28, § 8211(c), added cl. 
(iii). 

2006—Subsec. (c)(4)(B). Pub. L. 109–432, § 105(a), sub-
stituted ‘‘2007’’ for ‘‘2005’’. 

Subsec. (d)(1)(I). Pub. L. 109–432, § 105(e)(1), added sub-
par. (I). 

Subsec. (d)(4). Pub. L. 109–432, § 105(b), inserted ‘‘and’’ 
at end of subpar. (A), substituted a period for ‘‘, and’’ 
at end of subpar. (B), and struck out subpar. (C) and 
concluding provisions which read as follows: 

‘‘(C) as being a member of a family which had an in-
come during the 6 months immediately preceding the 
earlier of the month in which such income determina-
tion occurs or the month in which the hiring date oc-
curs, which, on an annual basis, would be 70 percent or 
less of the Bureau of Labor Statistics lower living 
standard. 
Any determination under subparagraph (C) shall be 
valid for the 45-day period beginning on the date such 
determination is made.’’ 

Subsec. (d)(8)(A)(i). Pub. L. 109–432, § 105(c), sub-
stituted ‘‘40’’ for ‘‘25’’. 

Subsec. (d)(10) to (12). Pub. L. 109–432, § 105(e)(2), added 
par. (10) and redesignated former pars. (10) and (11) as 
(11) and (12), respectively. Former par. (12) redesignated 
(13). 

Subsec. (d)(12)(A)(ii)(II). Pub. L. 109–432, § 105(d), sub-
stituted ‘‘28th day’’ for ‘‘21st day’’. 

Subsec. (d)(13). Pub. L. 109–432, § 105(e)(2), redesig-
nated par. (12) as (13). 

Subsec. (e). Pub. L. 109–432, § 105(e)(3), added subsec. 
(e). 

2004—Subsec. (c)(4)(B). Pub. L. 108–311, § 303(a)(1), sub-
stituted ‘‘2005’’ for ‘‘2003’’. 

Subsec. (i)(1)(A), (B). Pub. L. 108–311, § 207(5)(A), sub-
stituted ‘‘subparagraphs (A) through (G) of section 
152(d)(2)’’ for ‘‘paragraphs (1) through (8) of section 
152(a)’’. 

Subsec. (i)(1)(C). Pub. L. 108–311, § 207(5)(B), sub-
stituted ‘‘152(d)(2)(H)’’ for ‘‘152(a)(9)’’. 

2002—Subsec. (c)(4)(B). Pub. L. 107–147 substituted 
‘‘2003’’ for ‘‘2001’’. 

2000—Subsec. (d)(2)(B). Pub. L. 106–554, § 1(a)(7) [title 
III, § 316(a)], substituted ‘‘program funded’’ for ‘‘plan 
approved’’ and struck out ‘‘(relating to assistance for 
needy families with minor children)’’ after ‘‘Social Se-
curity Act’’. 

Subsec. (d)(5)(A)(ii). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 102(a)], substituted ‘‘empowerment zone, enterprise 
community, or renewal community’’ for ‘‘empower-
ment zone or enterprise community’’. 

Subsec. (d)(5)(B). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 102(a), (c)], inserted ‘‘or community’’ after ‘‘zone’’ in 
heading and substituted ‘‘empowerment zone, enter-
prise community, or renewal community’’ for ‘‘em-
powerment zone or enterprise community’’ in text. 

Subsec. (d)(7)(A)(iv). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 102(b)], substituted ‘‘empowerment zone, enterprise 
community, or renewal community’’ for ‘‘empower-
ment zone or enterprise community’’. 

Subsec. (d)(7)(C). Pub. L. 106–554, § 1(a)(7) [title I, 
§ 102(c)], inserted ‘‘or community’’ after ‘‘zone’’ in head-
ing. 

1999—Subsec. (c)(4)(B). Pub. L. 106–170, § 505(a), sub-
stituted ‘‘December 31, 2001’’ for ‘‘June 30, 1999’’. 

Subsec. (i)(2). Pub. L. 106–170, § 505(b), struck out 
‘‘during which he was not a member of a targeted 
group’’ before period at end. 

1998—Subsec. (c)(4)(B). Pub. L. 105–277, § 1002(a), sub-
stituted ‘‘June 30, 1999’’ for ‘‘June 30, 1998’’. 

Subsec. (d)(6)(B)(i). Pub. L. 105–277, § 4006(c)(1), sub-
stituted ‘‘plan for employment’’ for ‘‘rehabilitation 
plan’’. 

1997—Subsec. (a). Pub. L. 105–34, § 603(d)(1), sub-
stituted ‘‘40 percent’’ for ‘‘35 percent’’. 

Subsec. (c)(4)(B). Pub. L. 105–34, § 603(a), substituted 
‘‘June 30, 1998’’ for ‘‘September 30, 1997’’. 

Subsec. (d)(1)(H). Pub. L. 105–34, § 603(c)(1), added sub-
par. (H). 

Subsec. (d)(2)(A). Pub. L. 105–34, § 603(b)(1), sub-
stituted ‘‘for any 9 months during the 18-month period 
ending on the hiring date’’ for ‘‘for at least a 9-month 
period ending during the 9-month period ending on the 
hiring date’’. 

Subsec. (d)(3)(A). Pub. L. 105–34, § 603(b)(2), amended 
heading and text of subpar. (A) generally. Prior to 
amendment, text read as follows: ‘‘The term ‘qualified 
veteran’ means any veteran who is certified by the des-
ignated local agency as being— 

‘‘(i) a member of a family receiving assistance 
under a IV–A program (as defined in paragraph (2)(B)) 
for at least a 9-month period ending during the 12- 
month period ending on the hiring date, or 

‘‘(ii) a member of a family receiving assistance 
under a food stamp program under the Food Stamp 
Act of 1977 for at least a 3-month period ending dur-
ing the 12-month period ending on the hiring date.’’ 
Subsec. (d)(9). Pub. L. 105–34, § 603(c)(2), added par. (9). 

Former par. (9) redesignated (10). 
Pub. L. 105–33 repealed Pub. L. 104–193, § 110(l)(1). See 

1996 Amendment note below. 
Subsec. (d)(10) to (12). Pub. L. 105–34, § 603(c)(2), redes-

ignated pars. (9) to (11) as (10) to (12), respectively. 
Subsec. (i)(3). Pub. L. 105–34, § 603(d)(2), amended head-

ing and text of par. (3) generally. Prior to amendment, 
text read as follows: ‘‘No wages shall be taken into ac-
count under subsection (a) with respect to any individ-
ual unless such individual either— 

‘‘(A) is employed by the employer at least 180 days 
(20 days in the case of a qualified summer youth em-
ployee), or 

‘‘(B) has completed at least 400 hours (120 hours in 
the case of a qualified summer youth employee) of 
services performed for the employer.’’ 
1996—Subsec. (a). Pub. L. 104–188, § 1201(a), (e)(1), sub-

stituted ‘‘work opportunity credit’’ for ‘‘targeted jobs 
credit’’ and ‘‘35 percent’’ for ‘‘40 percent’’. 

Subsec. (c)(1). Pub. L. 104–188, § 1201(f), struck out 
‘‘, subsection (d)(8)(D),’’ after ‘‘this subsection’’. 

Subsec. (c)(4). Pub. L. 104–188, § 1201(d), amended par. 
(4) generally. Prior to amendment, par. (4) read as fol-
lows: ‘‘TERMINATION.—The term ‘wages’ shall not in-
clude any amount paid or incurred to an individual who 
begins work for the employer after December 31, 1994.’’ 

Subsec. (d). Pub. L. 104–188, § 1201(b), reenacted head-
ing without change and amended text generally, revis-
ing and restating as pars. (1) to (11) provisions formerly 
contained in pars. (1) to (16). 

Subsec. (d)(9). Pub. L. 104–193, § 110(l)(1), which di-
rected amendment of par. (9) by striking all that fol-
lows ‘‘agency as’’ and inserting ‘‘being eligible for fi-
nancial assistance under part A of title IV of the Social 
Security Act and as having continually received such 
financial assistance during the 90-day period which im-
mediately precedes the date on which such individual is 
hired by the employer.’’, was repealed by Pub. L. 105–33. 

Subsec. (g). Pub. L. 104–188, § 1201(e)(1), substituted 
‘‘work opportunity credit’’ for ‘‘targeted jobs credit’’. 

Subsec. (i)(3). Pub. L. 104–188, § 1201(c), amended par. 
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ‘‘INDIVIDUALS NOT MEETING MINIMUM EMPLOYMENT 
PERIOD.—No wages shall be taken into account under 
subsection (a) with respect to any individual unless 
such individual either— 

‘‘(A) is employed by the employer at least 90 days 
(14 days in the case of an individual described in sub-
section (d)(12)), or 

‘‘(B) has completed at least 120 hours (20 hours in 
the case of an individual described in subsection 
(d)(12)) of services performed for the employer.’’ 
Subsec. (j). Pub. L. 104–188, § 1201(e)(5), substituted 

‘‘Work opportunity credit’’ for ‘‘Targeted jobs credit’’ 
in heading. 

1993—Subsec. (c)(4). Pub. L. 103–66, § 13102(a), sub-
stituted ‘‘December 31, 1994’’ for ‘‘June 30, 1992’’. 
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Subsec. (i)(1)(A). Pub. L. 103–66, § 13302(d), inserted 
‘‘, or, if the taxpayer is an entity other than a corpora-
tion, to any individual who owns, directly or indirectly, 
more than 50 percent of the capital and profits inter-
ests in the entity,’’ after ‘‘of the corporation’’. 

1991—Subsec. (c)(4). Pub. L. 102–227 substituted ‘‘June 
30, 1992’’ for ‘‘December 31, 1991’’. 

1990—Subsec. (c)(4). Pub. L. 101–508 substituted ‘‘De-
cember 31, 1991’’ for ‘‘September 30, 1990’’. 

1989—Subsec. (c)(4). Pub. L. 101–239, § 7103(a), sub-
stituted ‘‘September 30, 1990’’ for ‘‘December 31, 1989’’. 

Subsec. (d)(16)(C). Pub. L. 101–239, § 7103(c)(1), added 
subpar. (C). 

1988—Subsec. (c)(2)(B). Pub. L. 100–485 substituted 
‘‘section 482(e)’’ for ‘‘section 414’’. 

Subsec. (c)(4). Pub. L. 100–647, § 4010(a), substituted 
‘‘1989’’ for ‘‘1988’’. 

Subsec. (d)(3)(B). Pub. L. 100–647, § 4010(c)(1), sub-
stituted ‘‘age 23’’ for ‘‘age 25’’. 

Subsec. (d)(12)(B). Pub. L. 100–647, § 4010(d)(1), redesig-
nated former cls. (ii) and (iii) as (i) and (ii), respec-
tively, and struck out former cl. (i) which provided that 
subsection (a) shall be applied by substituting ‘‘85 per-
cent’’ for ‘‘40 percent’’. 

Pub. L. 100–647, § 1017(a), substituted ‘‘subsection (a)’’ 
for ‘‘subsection (a)(1)’’ in cl. (i). 

1987—Subsec. (c)(3), (4). Pub. L. 100–203 added par. (3) 
and redesignated former par. (3) as (4). 

1986—Subsec. (a). Pub. L. 99–514, § 1701(b)(1), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: ‘‘For purposes of section 38, the amount 
of the targeted jobs credit determined under this sec-
tion for the taxable year shall be the sum of— 

‘‘(1) 50 percent of the qualified first-year wages for 
such year, and 

‘‘(2) 25 percent of the qualified second-year wages 
for such year.’’ 
Subsec. (b)(3), (4). Pub. L. 99–514, § 1701(b)(2)(A), redes-

ignated par. (4) as (3) and struck out ‘‘, and the amount 
of the qualified second-year wages,’’ after ‘‘first-year 
wages’’ and struck out par. (3) which defined ‘‘qualified 
second-year wages’’. 

Subsec. (c)(3). Pub. L. 99–514, § 1701(a), substituted 
‘‘December 31, 1988’’ for ‘‘December 31, 1985’’. 

Subsec. (d)(12)(B). Pub. L. 99–514, § 1701(b)(2)(B), in cl. 
(i), substituted ‘‘40 percent’’ for ‘‘50 percent’’, struck 
out cl. (ii) which directed that subsecs. (a)(2) and (b)(3) 
were not to apply, redesignated cl. (iii) as cl. (ii), redes-
ignated cl. (iv) as cl. (iii), and in cl. (iii) as so redesig-
nated substituted ‘‘subsection (b)(3)’’ for ‘‘subsection 
(b)(4)’’. 

Subsec. (i)(3). Pub. L. 99–514, § 1701(c), added par. (3). 
Subsec. (k). Pub. L. 99–514, § 1878(f)(1), redesignated 

subsec. (j) added by section 1041(c)(1) of Pub. L. 98–369 
and relating to treatment of successor employers, and 
employees performing services for other persons, as 
subsec. (k). 

1984—Subsec. (a). Pub. L. 98–369, § 474(p)(1), sub-
stituted ‘‘For purposes of section 38, the amount of the 
targeted jobs credit determined under this section’’ for 
‘‘The amount of the credit allowable by section 44B’’ in 
introductory provisions. 

Subsec. (b)(2). Pub. L. 98–369, § 1041(c)(4), struck out 
‘‘(or, in the case of a vocational rehabilitation referral, 
the day the individual begins work for the employer on 
or after the beginning of such individual’s rehabilita-
tion plan)’’ after ‘‘begins work for the employer’’. 

Subsec. (c)(2). Pub. L. 98–369, § 2638(b), designated ex-
isting provisions as subpar. (A), inserted par. (2) head-
ing, and added subpar. (B). 

Subsec. (c)(3). Pub. L. 98–369, § 1041(a), substituted 
‘‘December 31, 1985’’ for ‘‘December 31, 1984’’. 

Subsec. (d)(6)(B)(ii). Pub. L. 98–369, § 2663(j)(5)(A), sub-
stituted ‘‘Secretary of Health and Human Services’’ for 
‘‘Secretary of Health Education and Welfare’’. 

Subsec. (d)(11). Pub. L. 98–369, § 712(n), made deter-
mination respecting membership of a qualified summer 
youth employee or youth participating in a qualified 
cooperative education program with respect to an em-
ployer applicable for purposes of determining whether 

such individual is a member of another targeted group 
with respect to such employer. 

Subsec. (d)(12)(A)(ii). Pub. L. 98–369, § 1041(c)(3), sub-
stituted ‘‘(or if later, on May 1 of the calendar year in-
volved)’’ for ‘‘(as defined in paragraph (14))’’. 

Subsec. (d)(16)(A). Pub. L. 98–369, § 1041(c)(2), inserted 
‘‘For purposes of the preceding sentence, if on or before 
the day on which such individual begins work for the 
employer, such individual has received from a des-
ignated local agency (or other agency or organization 
designated pursuant to a written agreement with such 
designated local agency) a written preliminary deter-
mination that such individual is a member of a tar-
geted group, then ‘the fifth day’ shall be substituted for 
‘the day’ in such sentence.’’ 

Subsec. (g). Pub. L. 98–369, § 474(p)(2), substituted ‘‘the 
targeted jobs credit determined under this subpart’’ for 
‘‘the credit provided by section 44B’’. 

Subsec. (j). Pub. L. 98–369, § 1041(c)(1), added subsec. (j) 
relating to treatment of successor employers, and em-
ployees performing services for other persons. 

Pub. L. 98–369, § 474(p)(3), added subsec. (j) relating to 
election to have targeted jobs credit not apply. 

1983—Subsec. (d)(8)(D). Pub. L. 97–448, § 102(l)(1), sub-
stituted ‘‘clauses (i), (ii), and (iii) of subparagraph (A)’’ 
for ‘‘subparagraph (A)’’. 

Subsec. (d)(9)(B). Pub. L. 97–448, § 102(l)(3), substituted 
‘‘section 432(b)(1) or 445’’ for ‘‘section 432(b)(1)’’. 

Subsec. (d)(11). Pub. L. 97–448, § 102(l)(4), substituted 
‘‘the earlier of the month in which such determination 
occurs or the month in which the hiring date occurs’’ 
for ‘‘the month in which such determination occurs’’. 

1982—Subsec. (c)(3). Pub. L. 97–248, § 233(a), sub-
stituted ‘‘1984’’ for ‘‘1982’’. 

Subsec. (d)(1)(J). Pub. L. 97–248, § 233(b)(3), added sub-
par. (J). 

Subsec. (d)(6)(B)(i)(II). Pub. L. 97–248, § 233(d), sub-
stituted ‘‘consists of money payments or voucher or 
scrip, and’’ for ‘‘consists of money payments’’. 

Subsec. (d)(10). Pub. L. 97–248, § 233(c), inserted provi-
sion respecting nonapplicability of paragraph to indi-
viduals who begin work for the employer after Decem-
ber 31, 1982. 

Subsec. (d)(12) to (15). Pub. L. 97–248, § 233(b)(4), (5), 
added par. (12) and redesignated former pars. (12) to (15) 
as (13) to (16), respectively. 

Subsec. (d)(16). Pub. L. 97–248, § 233(b)(4), redesignated 
former par. (15) as (16). 

Pub. L. 97–248, § 233(f), substituted ‘‘on or before’’ for 
‘‘before’’ in subpar. (A). 

1981—Subsec. (c)(3), (4). Pub. L. 97–34, § 261(b)(2)(B)(ii), 
redesignated par. (4) as (3). Former par. (3), which ex-
cluded from term ‘‘wages’’ any amount paid or incurred 
by the employer to an individual with respect to whom 
the employer claims credit under section 40 of this 
title, was struck out. 

Pub. L. 97–34, § 261(a), extended termination date to 
Dec. 31, 1982, from Dec. 31, 1981, and inserted ‘‘to an in-
dividual who begins work for the employer’’ after ‘‘paid 
or incurred’’. 

Subsec. (d)(1)(H), (I). Pub. L. 97–34, § 261(b)(1), added 
subpars. (H) and (I). 

Subsec. (d)(3)(A)(ii). Pub. L. 97–34, § 261(b)(2)(B)(iii), 
substituted ‘‘paragraph (11)’’ for ‘‘paragraph (9)’’. 

Subsec. (d)(4). Pub. L. 97–34, § 261(b)(2)(B)(iii), (3), in 
subpar. (B) inserted ‘‘and’’ after ‘‘States,’’ in subpar. 
(C) substituted ‘‘paragraph (11)’’ for ‘‘paragraph (9)’’, 
and struck out ‘‘(D) not having attained the age of 35 
on the hiring date.’’ 

Subsec. (d)(7)(B). Pub. L. 97–34, § 261(b)(2)(B)(iii), sub-
stituted ‘‘paragraph (11)’’ for ‘‘paragraph (9)’’. 

Subsec. (d)(8)(A)(iv). Pub L. 97–34, § 261(b)(4), added cl. 
(iv). 

Subsec. (d)(9), (10). Pub. L. 97–34, § 261(b)(2)(A), added 
pars. (9) and (10) and redesignated former pars. (9) and 
(10) as (11) and (12), respectively. 

Subsec. (d)(11). Pub. L. 97–34, § 261(b)(2)(A), (c)(2), re-
designated former par. (9) as (11), substituted ‘‘70 per-
cent or less’’ for ‘‘less than 70 percent’’, and provided 
for validity of any determination for 45-day period be-
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ginning on the date the determination is made. Former 
par. (11) redesignated (13). 

Subsec. (d)(12), (13). Pub. L. 97–34, § 261(b)(2)(A), redes-
ignated former pars. (10) and (11) as pars. (12) and (13), 
respectively. Former par. (12) redesignated (14). 

Subsec. (d)(14). Pub. L. 97–34, § 261(f)(1)(A), substituted 
as definition for term ‘‘ ‘designated local agency’ means 
a State employment security agency established in ac-
cordance with the Act of June 6, 1933, as amended (29 
U.S.C. 49–49n)’’ for ‘‘ ‘designated local agency’ means 
the agency for any locality designated jointly by the 
Secretary and the Secretary of Labor to perform cer-
tification of employees for employers in that locality’’. 

Pub. L. 97–34, § 261(b)(2)(A), redesignated former par. 
(12) as (14). 

Subsec. (d)(15). Pub. L. 97–34, § 261(c)(1), added par. 
(15). 

Subsec. (e). Pub. L. 97–34, § 261(e)(1), struck out sub-
sec. (e) which set forth limitation that qualified first- 
year wages could not exceed 30 percent of FUTA wages 
for all employees. 

Subsec. (f). Pub. L. 97–34, § 261(e)(2), substituted ‘‘any 
taxable year’’ for ‘‘any year’’ in pars. (1) and (2) and 
struck out par. (3), defining ‘‘year’’ which is covered in 
pars. (1) and (2). 

Subsec. (g). Pub. L. 97–34, § 261(f)(1)(B), substituted 
‘‘United States Employment Service’’ for ‘‘Secretary of 
Labor’’ in heading and text. 

Subsec. (i). Pub. L. 97–34, § 261(d), added subsec. (i). 
1980—Subsec. (c)(1). Pub. L. 96–222, § 103(a)(6)(E)(ii), 

substituted ‘‘, subsection (d)(8)(D), and subsection 
(h)(2)’’ for ‘‘subsection (h)(2)’’. 

Subsec. (c)(2). Pub. L. 96–222, § 103(a)(6)(G)(iii), in-
serted ‘‘or incurred’’ after ‘‘amounts paid’’. 

Subsec. (c)(4). Pub. L. 96–222, § 103(a)(6)(A), substituted 
‘‘December 31, 1981’’ for ‘‘December 31, 1980’’. 

Subsec. (d)(1)(E). Pub. L. 96–222, § 103(a)(6)(G)(iv), 
struck out ‘‘or’’ after ‘‘recipient,’’. 

Subsec. (d)(4)(A)(i). Pub. L. 96–222, § 103(a)(6)(G)(v), 
substituted ‘‘active duty’’ for ‘‘active day’’. 

Subsec. (d)(4)(B). Pub. L. 96–222, § 103(a)(6)(G)(vi), sub-
stituted ‘‘preemployment’’ for ‘‘premployment’’. 

Subsec. (d)(5). Pub. L. 96–222, § 103(a)(6)(G)(vii), sub-
stituted ‘‘preemployment’’ for ‘‘pre-employment’’. 

Subsec. (d)(8)(A). Pub. L. 96–222, § 103(a)(6)(F), sub-
stituted ‘‘age 20’’ for ‘‘age 19’’. 

Subsec. (d)(8)(D). Pub. L. 96–222, § 103(a)(6)(E)(i), in 
heading substituted ‘‘Wages’’ for ‘‘Individual must be 
currently pursuing program’’ and in text substituted 
‘‘In the case of remuneration’’ for ‘‘Wages shall be 
taken into account with respect to a qualified coopera-
tive education program only if the wages are’’ and in-
serted ‘‘, wages, and unemployment insurance wages, 
shall be determined without regard to section 
3306(c)(10)(C)’’. 

Subsec. (d)(12). Pub. L. 96–222, § 103(a)(6)(G)(viii), sub-
stituted ‘‘employers’’ for ‘‘employer’’. 

Subsec. (e). Pub. L. 96–222, § 103(a)(6)(G)(ix), inserted 
‘‘except as provided in subsection (h)(1)’’ after ‘‘the pre-
ceding sentence,’’. 

1978—Pub. L. 95–600 amended section generally and 
limited allowance of credit to the hiring of seven target 
groups with high unemployment rates. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1221(b), Feb. 17, 2009, 123 
Stat. 338, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to indi-
viduals who begin work for the employer after Decem-
ber 31, 2008.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Amendment by section 4002(b)(1)(A), (B), (D), (2)(O) of 
Pub. L. 110–246 effective Oct. 1, 2008, see section 4407 of 

Pub. L. 110–246, set out as a note under section 1161 of 
Title 2, The Congress. 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–28, title VIII, § 8211(e), May 25, 2007, 121 
Stat. 192, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to indi-
viduals who begin work for the employer after the date 
of the enactment of this Act [May 25, 2007].’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title I, § 105(f), Dec. 20, 2006, 120 
Stat. 2938, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 51A of this title and repealing sec-
tion 51A of this title] shall apply to individuals who 
begin work for the employer after December 31, 2005. 

‘‘(2) CONSOLIDATION.—The amendments made by sub-
sections (b), (c), (d), and (e) [amending this section and 
repealing section 51A of this title] shall apply to indi-
viduals who begin work for the employer after Decem-
ber 31, 2006.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 207(5) of Pub. L. 108–311 appli-
cable to taxable years beginning after Dec. 31, 2004, see 
section 208 of Pub. L. 108–311, set out as a note under 
section 2 of this title. 

Pub. L. 108–311, title III, § 303(b), Oct. 4, 2004, 118 Stat. 
1179, provided that:‘‘The amendments made by this sec-
tion [amending this section and section 51A of this 
title] shall apply to individuals who begin work for the 
employer after December 31, 2003.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title VI, § 604(b), Mar. 9, 2002, 116 Stat. 
59, provided that: ‘‘The amendment made by subsection 
(a) [amending this section] shall apply to individuals 
who begin work for the employer after December 31, 
2001.’’ 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(7) [title I, § 102(d)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–600, provided that: ‘‘The amend-
ments made by this section [amending this section] 
shall apply to individuals who begin work for the em-
ployer after December 31, 2001.’’ 

Pub. L. 106–554, § 1(a)(7) [title III, § 316(e)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–645, provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 219, 401 and 1361 of this title] shall 
take effect as if included in the provisions of the Small 
Business Job Protection Act of 1996 [Pub. L. 104–188] to 
which they relate.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title V, § 505(c), Dec. 17, 1999, 113 Stat. 
1921, provided that: ‘‘The amendments made by this 
section [amending this section and section 51A of this 
title] shall apply to individuals who begin work for the 
employer after June 30, 1999.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–277, div. J, title I, § 1002(b), Oct. 21, 1998, 
112 Stat. 2681–888, provided that: ‘‘The amendment 
made by this section [amending this section] shall 
apply to individuals who begin work for the employer 
after June 30, 1998.’’ 

EFFECTIVE DATE OF 1997 AMENDMENTS 

Section 603(e) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to individuals who begin work for the 
employer after September 30, 1997.’’ 

Section 5518(c) of Pub. L. 105–33 provided that: ‘‘The 
amendments made by section 5514(a) of this Act 
[amending this section and sections 3304, 6103, 6334, 6402, 
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and 7523 of this title] shall take effect as if the amend-
ments had been included in section 110 of the Personal 
Responsibility and Work Opportunity Reconciliation 
Act of 1996 [Pub. L. 104–193] at the time such section 110 
became law.’’ 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by Pub. L. 104–193 effective July 1, 1997, 
with transition rules relating to State options to accel-
erate such date, rules relating to claims, actions, and 
proceedings commenced before such date, rules relating 
to closing out of accounts for terminated or substan-
tially modified programs and continuance in office of 
Assistant Secretary for Family Support, and provisions 
relating to termination of entitlement under AFDC 
program, see section 116 of Pub. L. 104–193, as amended, 
set out as an Effective Date note under section 601 of 
Title 42, The Public Health and Welfare. 

Amendment by Pub. L. 104–188 applicable to individ-
uals who begin work for the employer after Sept. 30, 
1996, see section 1201(g) of Pub. L. 104–188, set out as a 
note under section 38 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13102(b) of Pub. L. 103–66 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to individuals who begin work for the 
employer after June 30, 1992.’’ 

EFFECTIVE DATE OF 1991 AMENDMENT 

Section 105(b) of Pub. L. 102–227 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to individuals who begin work for the 
employer after December 31, 1991.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 11405(c) of Pub. L. 101–508 provided that: 
‘‘(1) CREDIT.—The amendment made by subsection (a) 

[amending this section] shall apply to individuals who 
begin work for the employer after September 30, 1990. 

‘‘(2) AUTHORIZATION.—The amendment made by sub-
section (b) [amending provisions set out below] shall 
apply to fiscal years beginning after 1990.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7103(c)(2) of Pub. L. 101–239 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to individuals who begin work for 
the employer after December 31, 1989.’’ 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendment by section 1017(a) of Pub. L. 100–647 effec-
tive, except as otherwise provided, as if included in the 
provision of the Tax Reform Act of 1986, Pub. L. 99–514, 
to which such amendment relates, see section 1019(a) of 
Pub. L. 100–647, set out as a note under section 1 of this 
title. 

Section 4010(c)(2) of Pub. L. 100–647 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to individuals who begin work for 
the employer after December 31, 1988.’’ 

Section 4010(d)(2) of Pub. L. 100–647 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to individuals who begin work for 
the employer after December 31, 1988.’’ 

Amendment by Pub. L. 100–485 effective Oct. 1, 1990, 
with provision for earlier effective dates in case of 
States making certain changes in their State plans and 
formally notifying the Secretary of Health and Human 
Services of their desire to become subject to the 
amendments made by title II of Pub. L. 100–485 on the 
earlier effective dates, see section 204 of Pub. L. 100–485, 
set out as a note under section 671 of Title 42, The Pub-
lic Health and Welfare. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10601(b) of Pub. L. 100–203 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-

tion] shall apply to amounts paid or incurred on or 
after January 1, 1987, for services rendered on or after 
such date.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1701(e) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and provisions set out below] shall apply with re-
spect to individuals who begin work for the employer 
after December 31, 1985.’’ 

Amendment by section 1878(f)(1) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(p)(1)–(3) of Pub. L. 98–369 
applicable to taxable years beginning after Dec. 31, 
1983, and to carrybacks from such years, see section 
475(a) of Pub. L. 98–369, set out as a note under section 
21 of this title. 

Amendment by section 712 of Pub. L. 98–369 effective 
as if included in the provision of the Tax Equity and 
Fiscal Responsibility Act of 1982, Pub. L. 97–248, to 
which such amendment relates, see section 715 of Pub. 
L. 98–369, set out as a note under section 31 of this title. 

Section 1041(c)(5) of Pub. L. 98–369, as amended by 
Pub. L. 99–514, § 2, title XVIII, § 1878(f)(2), Oct. 22, 1986, 
100 Stat. 2095, 2904, provided that: 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graph (B), the amendments made by this section 
[amending this section] shall apply to individuals who 
begin work for the employer after the date of the en-
actment of this Act [July 18, 1984]. 

‘‘(B) SPECIAL RULE FOR EMPLOYEES PERFORMING SERV-
ICES FOR OTHER PERSONS.—Paragraph (2) of section 51(k) 
of the Internal Revenue Code of 1986 [formerly I.R.C. 
1954] (as added by this subsection) and the amendment 
made by paragraph (3) of this subsection [amending 
this section] shall apply to individuals who begin work 
for the employer after December 31, 1984.’’ 

Section 2638(c)(2) of Pub. L. 98–369 provided that: 
‘‘The amendments made by subsection (b) [amending 
this section] shall apply with respect to payments 
made on or after the date of the enactment of this Act 
[July 18, 1984].’’ 

Amendment by section 2663 of Pub. L. 98–369 effective 
July 18, 1984, but not to be construed as changing or af-
fecting any right, liability, status or interpretation 
which existed (under the provisions of law involved) be-
fore that date, see section 2664(b) of Pub. L. 98–369, set 
out as a note under section 401 of Title 42, The Public 
Health and Welfare. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 102(l)(4) of Pub. L. 97–448 provided that the 
amendment made by that section is effective with re-
spect to certifications made after Jan. 12, 1983, with re-
spect to individuals beginning work for an employer 
after May 11, 1982. 

Amendment by title I of Pub. L. 97–448 effective, ex-
cept as otherwise provided, as if it had been included in 
the provision of the Economic Recovery Tax Act of 
1981, Pub. L. 97–34, to which such amendment relates, 
see section 109 of Pub. L. 97–448, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 233(f) of Pub. L. 97–248 provided that the 
amendments made by that section are effective only 
with respect to individuals who begin work for the tax-
payer after May 11, 1982. 

Section 233(g) of Pub. L. 97–248 provided that: 
‘‘(1) SUBSECTION (b).—The amendments made by sub-

section (b) [amending this section] shall apply to 
amounts paid or incurred after April 30, 1983, to individ-
uals beginning work for the employer after such date. 
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‘‘(2) SUBSECTION (d).—The amendments made by sub-
section (d) [amending this section] shall apply to 
amounts paid or incurred after July 1, 1982, to individ-
uals beginning work for the employer after such date.’’ 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 261(g) of Pub. L. 97–34, as amended by Pub. L. 
97–448, title I, § 102(l)(2), Jan. 12, 1983, 96 Stat. 2374; Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) AMENDMENTS RELATING TO MEMBERS OF TARGETED 
GROUPS.— 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graphs (B), (C), and (D), the amendments made by 
subsections (b), (c)(2), and (d) [amending this section 
and section 50B of this title] shall apply to wages paid 
or incurred with respect to individuals first beginning 
work for an employer after the date of the enactment 
of this Act [Aug. 13, 1981] in taxable years ending 
after such date. 

‘‘(B) ELIGIBLE WORK INCENTIVE EMPLOYEES.—The 
amendments made by subsection (b)(2) [amending 
this section] to the extent relating to the designation 
of eligible work incentive employees (within the 
meaning of section 51(d)(9) [now 51(d)(10)] of the In-
ternal Revenue Code of 1986 [formerly I.R.C. 1954]) as 
members of a targeted group and subsection 
(b)(2)(B)(ii) [amending this section] shall apply to 
taxable years beginning after December 31, 1981. In 
the case of an eligible work incentive employee, sub-
sections (a) and (b) of section 51 of such Code shall be 
applied for taxable years beginning after December 
31, 1981, as if such employees had been members of a 
targeted group for taxable years beginning before 
January 1, 1982. 

‘‘(C) COOPERATIVE EDUCATION PROGRAM PARTICI-
PANTS.—The amendments made by subsection (b)(4) 
[amending this section] shall apply to wages paid or 
incurred after December 31, 1981, in taxable years 
ending after such date. 

‘‘(D) DESIGNATED LOCAL AGENCY.—The amendments 
made by subsection (f)(1) [amending this section] 
shall take effect on the date 60 days after the date of 
the enactment of this act [Aug. 13, 1981]. 
‘‘(2) CERTIFICATIONS.— 

‘‘(A) IN GENERAL.—The amendment made by sub-
section (c)(1) [amending this section] shall apply to 
all individuals whether such individuals began work 
for their employer before, on, or after the date of the 
enactment of this Act [Aug. 13, 1981]. 

‘‘(B) SPECIAL RULE FOR INDIVIDUALS WHO BEGAN 
WORK FOR THE EMPLOYER BEFORE 45TH DAY BEFORE 
DATE OF ENACTMENT.—In the case of any individual 
(other than an individual described in section 51(d)(8) 
of the Internal Revenue Code of 1986) who began work 
for the employer before the date 45 days before the 
date of the enactment of this Act [Aug. 13, 1981], para-
graph (15) of section 51(d) of the Internal Revenue 
Code of 1986 (as added by subsection (c)(1)) shall be 
applied by substituting ‘‘July 23, 1981,’’ for the day on 
which such individual begins work for the employer. 

‘‘(C) INDIVIDUALS WHO BEGIN WORK FOR EMPLOYER 
WITHIN 45 DAYS BEFORE OR AFTER DATE OF ENACT-
MENT.—In the case of any individual (other than an 
individual described in section 51(d)(8) of the Internal 
Revenue Code of 1986) who begins work for the em-
ployer during the 90-day period beginning with the 
date 45 days before the date of the enactment of this 
Act [Aug. 13, 1981], and in the case of an individual 
described in section 51(d)(8) of such Code who begins 
work before the end of such 90-day period, paragraph 
(15) of section 51(d) of such Code (as added by sub-
section (c)(1)) shall be applied by substituting ‘‘the 
last day of the 90-day period beginning with the date 
45 days before the date of the enactment of this Act’’ 
for the day on which such individual begins work for 
the employer. 
‘‘(3) LIMITATION ON QUALIFIED FIRST-YEAR WAGES.—The 

amendment made by subsection (e) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1981.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 103(b)(1) of Pub. L. 96–222 provided that: ‘‘The 
amendment made by subsection (a)(5)(F) [probably 
means subsec. (a)(6)(F), amending this section] shall 
apply to wages paid or incurred on or after November 
27, 1979, in taxable years ending on or after such date.’’ 

Amendment by Pub. L. 96–222 effective, except as 
otherwise provided, as if it had been included in the 
provisions of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 32 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 321(d)(1) of Pub. L. 95–600 provided that: ‘‘Ex-
cept as otherwise provided in this subsection, the 
amendments made by this section [amending this sec-
tion and sections 44B, 52, 53, and 6501 of this title] shall 
apply to amounts paid or incurred after December 31, 
1978, in taxable years ending after such date.’’ 

EFFECTIVE DATE 

Section 202(e) of Pub. L. 95–30 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and sections 44B, 52, 53, and 280C of this title and 
amending sections 56, 381, 383, 6096, 6411, 6501, 6511, 6601, 
and 6611 of this title] shall apply to taxable years be-
ginning after December 31, 1976, and to credit carry-
backs from such years.’’ 

REFERENCE TO PLAN FOR EMPLOYMENT 

Pub. L. 105–277, div. J, title IV, § 4006(c)(1), Oct. 21, 
1998, 112 Stat. 2681–912, provided that: ‘‘The reference to 
‘plan for employment’ in such clause [26 U.S.C. 
51(d)(6)(B)(i)] shall be treated as including a reference 
to the rehabilitation plan referred to in such clause as 
in effect before the amendment made by the preceding 
sentence.’’ 

AUTHORIZATION OF APPROPRIATIONS 

Section 261(f)(2) of Pub. L. 97–34, as amended by Pub. 
L. 97–248, title II, § 233(e), Sept. 3, 1982, 96 Stat. 502; Pub. 
L. 98–369, div. A, title X, § 1041(b), July 18, 1984, 98 Stat. 
1042; Pub. L. 99–514, title XVII, § 1701(d), Oct. 22, 1986, 100 
Stat. 2772; Pub. L. 100–647, title IV, § 4010(b), Nov. 10, 
1988, 102 Stat. 3655; Pub. L. 101–239, title VII, § 7103(b), 
Dec. 19, 1989, 103 Stat. 2305; Pub. L. 101–508, title XI, 
§ 11405(b), Nov. 5, 1990, 104 Stat. 1388–473, provided that: 
‘‘There is authorized to be appropriated for each fiscal 
year such sums as may be necessary, to carry out the 
functions described by the amendments made by para-
graph (1) [amending this section], except that, of the 
amounts appropriated pursuant to this paragraph— 

‘‘(A) $5,000,000 shall be used to test whether individ-
uals certified as members of targeted groups under 
section 51 of such Code are eligible for such certifi-
cation (including the use of statistical sampling tech-
niques), and 

‘‘(B) the remainder shall be distributed under per-
formance standards prescribed by the Secretary of 
Labor. 

The Secretary of Labor shall each calendar year begin-
ning with calendar year 1983 report to the Committee 
on Ways and Means of the House of Representatives 
and to the Committee on Finance of the Senate with 
respect to the results of the testing conducted under 
subparagraph (A) during the preceding calendar year.’’ 

[For termination, effective May 15, 2000, of reporting 
provisions in section 261(f)(2) of Pub. L. 97–34, set out 
above, see section 3003 of Pub. L. 104–66, as amended, set 
out as a note under section 1113 of Title 31, Money and 
Finance, and page 124 of House Document No. 103–7.] 

[Amendment by Pub. L. 101–508 applicable to fiscal 
years beginning after 1990, see section 11405(c)(2) of Pub. 
L. 101–508, set out as an Effective Date of 1990 Amend-
ment note above.] 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
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and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SPECIAL RULES FOR NEWLY TARGETED GROUPS 

Section 321(d)(2) of Pub. L. 95–600, as amended by Pub. 
L. 96–222, title I, § 103(a)(6)(C), (G)(xi), Apr. 1, 1980, 94 
Stat. 209, 211; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: 

‘‘(A) INDIVIDUAL MUST BE HIRED AFTER SEPTEMBER 26, 
1978.—In the case of a member of a newly targeted 
group, for purposes of applying the amendments made 
by this section— 

‘‘(i) such individual shall be taken into account for 
purposes of the credit allowable by section 44B of the 
Internal Revenue Code of 1986 [formerly I.R.C. 1954] 
only if such individual is first hired by the employer 
after September 26, 1978, and 

‘‘(ii) such individual shall be treated for purposes of 
such credit as having first begun work for the em-
ployer not earlier than January 1, 1979. 
‘‘(B) MEMBER OF NEWLY TARGETED GROUP DEFINED.— 

For purposes of subparagraph (A), an individual is a 
member of a newly targeted group if— 

‘‘(i) such individual meets the requirements of 
paragraph (1) of section 51(d) of such Code, and 

‘‘(ii) in the case of an individual meeting the re-
quirements of subparagraph (A) of such paragraph (1), 
a credit was not claimed for such individual by the 
taxpayer for a taxable year beginning before January 
1, 1979.’’ 

CREDIT ALLOWABLE BY SECTION 44B IN CASE OF TAX-
ABLE YEAR BEGINNING IN 1978 AND ENDING AFTER 
DECEMBER 31, 1978 

Section 321(d)(3) of Pub. L. 95–600, as amended by Pub. 
L. 96–222, title I, § 103(a)(6)(D), Apr. 1, 1980, 94 Stat. 209; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘In the case of a taxable year which begins in 1978 
and ends after December 31, 1978, the amount of the 
credit determined under section 51 of the Internal Rev-
enue Code of 1986 [formerly I.R.C. 1954] shall be the sum 
of— 

‘‘(A) the amount of the credit which would be so de-
termined without regard to the amendments made by 
this section, plus 

‘‘(B) the amount of the credit which would be so de-
termined by reason of the amendments made by this 
section.’’ 

[§ 51A. Repealed. Pub. L. 109–432, div. A, title I, 
§ 105(e)(4)(A), Dec. 20, 2006, 120 Stat. 2937] 

Section, added Pub. L. 105–34, title VIII, § 801(a), Aug. 
5, 1997, 111 Stat. 869; amended Pub. L. 105–277, div. J, 
title I, § 1003, Oct. 21, 1998, 112 Stat. 2681–888; Pub. L. 
106–170, title V, § 505(a), Dec. 17, 1999, 113 Stat. 1921; Pub. 
L. 107–16, title IV, § 411(c), June 7, 2001, 115 Stat. 63; Pub. 
L. 107–147, title IV, § 417(4), title VI, § 605(a), Mar. 9, 2002, 
116 Stat. 56, 60; Pub. L. 108–311, title III, § 303(a)(2), Oct. 
4, 2004, 118 Stat. 1179; Pub. L. 109–432, div. A, title I, 
§ 105(a), Dec. 20, 2006, 120 Stat. 2936, related to tem-
porary incentives for employing long-term family as-
sistance recipients. See section 51(e) of this title. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to individuals who begin work for 
the employer after Dec. 31, 2006, see section 105(f)(2) of 
Pub. L. 109–432, set out as an Effective Date of 2006 
Amendment note under section 51 of this title. 

§ 52. Special rules 

(a) Controlled group of corporations 

For purposes of this subpart, all employees of 
all corporations which are members of the same 

controlled group of corporations shall be treated 
as employed by a single employer. In any such 
case, the credit (if any) determined under sec-
tion 51(a) with respect to each such member 
shall be its proportionate share of the wages giv-
ing rise to such credit. For purposes of this sub-
section, the term ‘‘controlled group of corpora-
tions’’ has the meaning given to such term by 
section 1563(a), except that— 

(1) ‘‘more than 50 percent’’ shall be sub-
stituted for ‘‘at least 80 percent’’ each place it 
appears in section 1563(a)(1), and 

(2) the determination shall be made without 
regard to subsections (a)(4) and (e)(3)(C) of sec-
tion 1563. 

(b) Employees of partnerships, proprietorships, 
etc., which are under common control 

For purposes of this subpart, under regula-
tions prescribed by the Secretary— 

(1) all employees of trades or business 
(whether or not incorporated) which are under 
common control shall be treated as employed 
by a single employer, and 

(2) the credit (if any) determined under sec-
tion 51(a) with respect to each trade or busi-
ness shall be its proportionate share of the 
wages giving rise to such credit. 

The regulations prescribed under this subsection 
shall be based on principles similar to the prin-
ciples which apply in the case of subsection (a). 

(c) Tax-exempt organizations 

No credit shall be allowed under section 38 for 
any work opportunity credit determined under 
this subpart to any organization (other than a 
cooperative described in section 521) which is ex-
empt from income tax under this chapter. 

(d) Estates and trusts 

In the case of an estate or trust— 
(1) the amount of the credit determined 

under this subpart for any taxable year shall 
be apportioned between the estate or trust and 
the beneficiaries on the basis of the income of 
the estate or trust allocable to each, and 

(2) any beneficiary to whom any amount has 
been apportioned under paragraph (1) shall be 
allowed, subject to section 38(c), a credit under 
section 38(a) for such amount. 

(e) Limitations with respect to certain persons 

Under regulations prescribed by the Secretary, 
in the case of— 

(1) a regulated investment company or a real 
estate investment trust subject to taxation 
under subchapter M (section 851 and follow-
ing), and 

(2) a cooperative organization described in 
section 1381(a), 

rules similar to the rules provided in sub-
sections (e) and (h) of section 46 (as in effect on 
the day before the date of the enactment of the 
Revenue Reconciliation Act of 1990) shall apply 
in determining the amount of the credit under 
this subpart. 

(Added Pub. L. 95–30, title II, § 202(b), May 23, 
1977, 91 Stat. 143; amended Pub. L. 95–600, title 
III, § 321(c)(1), Nov. 6, 1978, 92 Stat. 2835; Pub. L. 
96–222, title I, § 103(a)(5), Apr. 1, 1980, 94 Stat. 209; 
Pub. L. 97–354, § 5(a)(11), Oct. 19, 1982, 96 Stat. 
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1693; Pub. L. 98–369, div. A, title IV, § 474(p)(4)–(7), 
July 18, 1984, 98 Stat. 838; Pub. L. 101–508, title 
XI, § 11813(b)(4), Nov. 5, 1990, 104 Stat. 1388–551; 
Pub. L. 104–188, title I, § 1616(b)(2), Aug. 20, 1996, 
110 Stat. 1856; Pub. L. 105–34, title XVI, § 1601(b), 
Aug. 5, 1997, 111 Stat. 1087.) 

REFERENCES IN TEXT 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsec. (e), is the date 
of enactment of Pub. L. 101–508, which was approved 
Nov. 5, 1990. 

AMENDMENTS 

1997—Subsec. (c). Pub. L. 105–34 substituted ‘‘work op-
portunity credit’’ for ‘‘targeted jobs credit’’. 

1996—Subsec. (e)(1) to (3). Pub. L. 104–188 redesignated 
pars. (2) and (3) as (1) and (2), respectively, and struck 
out former par. (1) which read as follows: ‘‘an organiza-
tion to which section 593 (relating to reserves for losses 
on loans) applies,’’. 

1990—Subsec. (e). Pub. L. 101–508 substituted ‘‘section 
46 (as in effect on the day before the date of the enact-
ment of the Revenue Reconciliation Act of 1990)’’ for 
‘‘section 46’’ in concluding provisions. 

1984—Subsec. (a). Pub. L. 98–369, § 474(p)(4), sub-
stituted ‘‘the credit (if any) determined under section 
51(a) with respect to each such member’’ for ‘‘the credit 
(if any) allowable by section 44B to each such member’’. 

Subsec. (b)(2). Pub. L. 98–369, § 474(p)(5), substituted 
‘‘the credit (if any) determined under section 51(a)’’ for 
‘‘the credit (if any) allowable by section 44B’’. 

Subsec. (c). Pub. L. 98–369, § 474(p)(6), substituted 
‘‘credit shall be allowed under section 38 for any tar-
geted jobs credit determined under this subpart’’ for 
‘‘credit shall be allowed under section 44B’’. 

Subsec. (d)(2). Pub. L. 98–369, § 474(p)(7), substituted 
‘‘, subject to section 38(c), a credit under section 38(a)’’ 
for ‘‘, subject to section 53 a credit under section 44B’’. 

1982—Subsecs. (d) to (f). Pub. L. 97–354 struck out sub-
sec. (d) relating to apportionment of credit among 
shareholders, and redesignated subsecs. (e) and (f) as (d) 
and (e), respectively. 

1980—Subsec. (f). Pub. L. 96–222 substituted ‘‘sub-
sections (e) and (h) of section 46’’ for ‘‘section 46(e)’’. 

1978—Subsecs. (a), (b). Pub. L. 95–600, § 321(c)(1)(B), 
substituted ‘‘proportionate share of the wages’’ for 
‘‘proportionate contribution to the increase in unem-
ployment insurance wages’’. 

Subsecs. (c), (d). Pub. L. 95–600, § 321(c)(1)(A), struck 
out subsec. (c) which related to dispositions by an em-
ployer, and redesignated subsecs. (d) and (f) as (c) and 
(d), respectively. 

Subsec. (e). Pub. L. 95–600, § 321(c)(1)(A), (C), redesig-
nated subsec. (g) as (e) and struck out par. (3) which 
provided that the $100,000 amount specified in section 
51(d) applicable to such estate or trust be reduced to an 
amount which bears the same ratio to $100,000 as the 
portion of the credit allocable to the estate or trust 
under paragraph (1) bears to the entire amount of such 
credit. Former subsec. (e), which related to a change in 
status from self-employed to employee, was struck out. 

Subsecs. (f) to (h). Pub. L. 95–600, § 321(c)(1)(A), redes-
ignated subsecs. (f) to (h) as (d) to (f), respectively. 

Subsec. (i). Pub. L. 95–600, § 321(c)(1)(A)(i), struck out 
subsec. (i) which related to a $50,000 limitation in the 
case of married individuals filing separate returns. 

Subsec. (j). Pub. L. 95–600, § 321(c)(1)(A)(i), struck out 
subsec. (j) which related to certain short taxable years. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 effective as if included 
in the provisions of the Small Business Job Protection 
Act of 1996, Pub. L. 104–188, to which it relates, see sec-
tion 1601(j) of Pub. L. 105–34, set out as a note under 
section 23 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years beginning after Dec. 31, 1995, see section 1616(c) of 

Pub. L. 104–188, set out as a note under section 593 of 
this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to property 
placed in service after Dec. 31, 1990, but not applicable 
to any transition property (as defined in section 49(e) of 
this title), any property with respect to which qualified 
progress expenditures were previously taken into ac-
count under section 46(d) of this title, and any property 
described in section 46(b)(2)(C) of this title, as such sec-
tions were in effect on Nov. 4, 1990, see section 11813(c) 
of Pub. L. 101–508, set out as a note under section 45K 
of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, and to carrybacks 
from such years, see section 475(a) of Pub. L. 98–369, set 
out as a note under section 21 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–222 effective, except as 
otherwise provided, as if it had been included in the 
provisions of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 32 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–600 applicable to amounts 
paid or incurred after Dec. 31, 1978, in taxable years 
ending after such date, see section 321(d)(1) of Pub. L. 
95–600, set out as a note under section 51 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1976, and to credit carrybacks from such years, 
see section 202(e) of Pub. L. 95–30, set out as a note 
under section 51 of this title. 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 
income, loss, deduction, or credit taken into account 
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

SUBPART G—CREDIT AGAINST REGULAR TAX FOR 
PRIOR YEAR MINIMUM TAX LIABILITY 

Sec. 

53. Credit for prior year minimum tax liability. 

§ 53. Credit for prior year minimum tax liability 

(a) Allowance of credit 

There shall be allowed as a credit against the 
tax imposed by this chapter for any taxable year 
an amount equal to the minimum tax credit for 
such taxable year. 

(b) Minimum tax credit 

For purposes of subsection (a), the minimum 
tax credit for any taxable year is the excess (if 
any) of— 

(1) the adjusted net minimum tax imposed 
for all prior taxable years beginning after 1986, 
over 
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(2) the amount allowable as a credit under 
subsection (a) for such prior taxable years. 

(c) Limitation 

The credit allowable under subsection (a) for 
any taxable year shall not exceed the excess (if 
any) of— 

(1) the regular tax liability of the taxpayer 
for such taxable year reduced by the sum of 
the credits allowable under subparts A, B, D, 
E, and F of this part, over 

(2) the tentative minimum tax for the tax-
able year. 

(d) Definitions 

For purposes of this section— 

(1) Net minimum tax 

(A) In general 

The term ‘‘net minimum tax’’ means the 
tax imposed by section 55. 

(B) Credit not allowed for exclusion pref-
erences 

(i) Adjusted net minimum tax 

The adjusted net minimum tax for any 
taxable year is— 

(I) the amount of the net minimum tax 
for such taxable year, reduced by 

(II) the amount which would be the net 
minimum tax for such taxable year if 
the only adjustments and items of tax 
preference taken into account were 
those specified in clause (ii). 

(ii) Specified items 

The following are specified in this 
clause— 

(I) the adjustments provided for in sub-
section (b)(1) of section 56, and 

(II) the items of tax preference de-
scribed in paragraphs (1), (5), and (7) of 
section 57(a). 

(iii) Credit allowable for exclusion pref-
erences of corporations 

In the case of a corporation— 
(I) the preceding provisions of this sub-

paragraph shall not apply, and 
(II) the adjusted net minimum tax for 

any taxable year is the amount of the 
net minimum tax for such year. 

(2) Tentative minimum tax 

The term ‘‘tentative minimum tax’’ has the 
meaning given to such term by section 55(b). 

(e) Special rule for individuals with long-term 
unused credits 

(1) In general 

If an individual has a long-term unused min-
imum tax credit for any taxable year begin-
ning before January 1, 2013, the amount deter-
mined under subsection (c) for such taxable 
year shall not be less than the AMT refundable 
credit amount for such taxable year. 

(2) AMT refundable credit amount 

For purposes of paragraph (1), the term 
‘‘AMT refundable credit amount’’ means, with 
respect to any taxable year, the amount (not 
in excess of the long-term unused minimum 
tax credit for such taxable year) equal to the 
greater of— 

(A) 50 percent of the long-term unused 
minimum tax credit for such taxable year, 
or 

(B) the amount (if any) of the AMT refund-
able credit amount determined under this 
paragraph for the taxpayer’s preceding tax-
able year (determined without regard to sub-
section (f)(2)). 

(3) Long-term unused minimum tax credit 

(A) In general 

For purposes of this subsection, the term 
‘‘long-term unused minimum tax credit’’ 
means, with respect to any taxable year, the 
portion of the minimum tax credit deter-
mined under subsection (b) attributable to 
the adjusted net minimum tax for taxable 
years before the 3rd taxable year imme-
diately preceding such taxable year. 

(B) First-in, first-out ordering rule 

For purposes of subparagraph (A), credits 
shall be treated as allowed under subsection 
(a) on a first-in, first-out basis. 

(4) Credit refundable 

For purposes of this title (other than this 
section), the credit allowed by reason of this 
subsection shall be treated as if it were al-
lowed under subpart C. 

(f) Treatment of certain underpayments, interest, 
and penalties attributable to the treatment 
of incentive stock options 

(1) Abatement 

Any underpayment of tax outstanding on 
the date of the enactment of this subsection 
which is attributable to the application of sec-
tion 56(b)(3) for any taxable year ending before 
January 1, 2008, and any interest or penalty 
with respect to such underpayment which is 
outstanding on such date of enactment, is 
hereby abated. The amount determined under 
subsection (b)(1) shall not include any tax 
abated under the preceding sentence. 

(2) Increase in credit for certain interest and 
penalties already paid 

The AMT refundable credit amount, and the 
minimum tax credit determined under sub-
section (b), for the taxpayer’s first 2 taxable 
years beginning after December 31, 2007, shall 
each be increased by 50 percent of the aggre-
gate amount of the interest and penalties 
which were paid by the taxpayer before the 
date of the enactment of this subsection and 
which would (but for such payment) have been 
abated under paragraph (1). 

(Added Pub. L. 99–514, title VII, § 701(b), Oct. 22, 
1986, 100 Stat. 2339; amended Pub. L. 100–647, title 
I, § 1007(g)(4), title VI, § 6304(a), Nov. 10, 1988, 102 
Stat. 3435, 3756; Pub. L. 101–239, title VII, 
§§ 7612(a)(1), (2), (b)(1), 7811(d)(2), Dec. 19, 1989, 103 
Stat. 2373, 2374, 2408; Pub. L. 102–486, title XIX, 
§ 1913(b)(2)(C), Oct. 24, 1992, 106 Stat. 3020; Pub. L. 
103–66, title XIII, §§ 13113(b)(2), 13171(c), Aug. 10, 
1993, 107 Stat. 429, 455; Pub. L. 104–188, title I, 
§§ 1205(d)(5), 1704(j)(1), Aug. 20, 1996, 110 Stat. 1776, 
1881; Pub. L. 108–357, title IV, § 421(a)(2), Oct. 22, 
2004, 118 Stat. 1514; Pub. L. 109–58, title XIII, 
§ 1322(a)(3)(G), Aug. 8, 2005, 119 Stat. 1012; Pub. L. 
109–432, div. A, title IV, § 402(a), Dec. 20, 2006, 120 
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Stat. 2953; Pub. L. 110–172, § 2(a), Dec. 29, 2007, 121 
Stat. 2473; Pub. L. 110–343, div. C, title I, § 103(a), 
(b), Oct. 3, 2008, 122 Stat. 3863; Pub. L. 111–5, div. 
B, title I, § 1142(b)(4), Feb. 17, 2009, 123 Stat. 331.) 

REFERENCES IN TEXT 

The date of the enactment of this subsection, referred 
to in subsec. (f), is the date of enactment of Pub. L. 
110–343, which was approved Oct. 3, 2008. 

PRIOR PROVISIONS 

A prior section 53, added Pub. L. 95–30, title II, 
§ 202(b), May 23, 1977, 91 Stat. 146; amended Pub. L. 
95–600, title III, § 321(c)(2), Nov. 6, 1978, 92 Stat. 2835; 
Pub. L. 97–34, title II, § 207(c)(2), Aug. 13, 1981, 95 Stat. 
225; Pub. L. 97–248, title II, § 201(d)(8)(A), formerly 
§ 201(c)(8)(A), and § 265(b)(2)(A)(iii), Sept. 3, 1982, 96 Stat. 
420, 547, renumbered § 201(d)(8)(A), Pub. L. 97–448, title 
III, § 306(a)(1)(A)(i), Jan. 12, 1983, 96 Stat. 2400; 97–354, 
§ 5(a)(12), Oct. 19, 1982, 96 Stat. 1693; 97–448, title I, 
§ 102(d)(3), Jan. 12, 1983, 96 Stat. 2370; Pub. L. 98–21, title 
I, § 122(c)(1), Apr. 20, 1983, 97 Stat. 87; Pub. L. 98–369, div. 
A, title VII, § 713(c)(1)(C), July 18, 1984, 98 Stat. 957, 
placed limitations on the amount of credit allowed by 
former section 44B for employment of certain new em-
ployees, prior to repeal by Pub. L. 98–369, div. A, title 
IV, § 474(p)(8), July 18, 1984, 98 Stat. 838, applicable to 
taxable years beginning after Dec. 31, 1983, and to 
carrybacks from such years. 

AMENDMENTS 

2009—Subsec. (d)(1)(B)(iii). Pub. L. 111–5, 
§ 1142(b)(4)(A), redesignated cl. (iv) as (iii) and struck 
out former cl. (iii). Prior to amendment, text read as 
follows: ‘‘The adjusted net minimum tax for the tax-
able year shall be increased by the amount of the credit 
not allowed under section 30 solely by reason of the ap-
plication of section 30(b)(3)(B).’’ 

Subsec. (d)(1)(B)(iii)(II). Pub. L. 111–5, § 1142(b)(4)(B), 
struck out ‘‘increased in the manner provided in clause 
(iii)’’ before period. 

Subsec. (d)(1)(B)(iv). Pub. L. 111–5, § 1142(b)(4)(A), re-
designated cl. (iv) as (iii). 

2008—Subsec. (e)(2). Pub. L. 110–343, § 103(a), reenacted 
heading without change and amended text generally. 
Prior to amendment, par. (2) defined ‘‘AMT refundable 
credit amount’’ and provided for phaseout of AMT re-
fundable credit amount based on adjusted gross income. 

Subsec. (f). Pub. L. 110–343, § 103(b), added subsec. (f). 
2007—Subsec. (e)(2)(A). Pub. L. 110–172 reenacted head-

ing without change and amended text generally. Prior 
to amendment, text read as follows: ‘‘The term ‘AMT 
refundable credit amount’ means, with respect to any 
taxable year, the amount equal to the greater of— 

‘‘(i) the lesser of— 
‘‘(I) $5,000, or 
‘‘(II) the amount of long-term unused minimum 

tax credit for such taxable year, or 
‘‘(ii) 20 percent of the amount of such credit.’’ 

2006—Subsec. (e). Pub. L. 109–432 added subsec. (e). 
2005—Subsec. (d)(1)(B)(iii). Pub. L. 109–58 struck out 

‘‘under section 29 (relating to credit for producing fuel 
from a nonconventional source) solely by reason of the 
application of section 29(b)(6)(B), or not allowed’’ before 
‘‘under section 30’’. 

2004—Subsec. (d)(1)(B)(i)(II). Pub. L. 108–357 struck 
out ‘‘and if section 59(a)(2) did not apply’’ before period 
at end. 

1996—Subsec. (d)(1)(B)(iii). Pub. L. 104–188, 
§ 1205(d)(5)(A), which directed that cl. (iii) be amended 
by striking out ‘‘or not allowed under section 28 solely 
by reason of the application of section 28(d)(2)(B),’’ was 
executed by striking out ‘‘not allowed under section 28 
solely by reason of the application of section 
28(d)(2)(B),’’ after ‘‘29(b)(6)(B),’’, to reflect the probable 
intent of Congress. 

Subsec. (d)(1)(B)(iv)(II). Pub. L. 104–188, § 1704(j)(1), 
amended subcl. (II) generally. Prior to amendment, 
subcl. (II) read as follows: ‘‘the adjusted net minimum 

tax for any taxable year is the amount of the net mini-
mum tax for such year increased by the amount of any 
credit not allowed under section 29 solely by reason of 
the application of section 29(b)(5)(B) or not allowed 
under section 28 solely by reason of the application of 
section 28(d)(2)(B).’’ 

Pub. L. 104–188, § 1205(d)(5)(B), which directed that 
subcl. (II) be amended by striking out ‘‘or not allowed 
under section 28 solely by reason of the application of 
section 28(d)(2)(B)’’, could not be executed because the 
phrase sought to be struck out did not appear in text 
subsequent to the general amendment of subcl. (II) by 
Pub. L. 104–188, § 1704(j)(1), see above, which, pursuant 
to section 1701 of Pub. L. 104–188, set out as a note 
under section 1 of this title, is treated as having been 
enacted before section 1205(d)(5)(B) of Pub. L. 104–188. 

1993—Subsec. (d)(1)(B)(ii)(II). Pub. L. 103–66, § 13171(c), 
substituted ‘‘(5), and (7)’’ for ‘‘(5), (6), and (8)’’. 

Pub. L. 103–66, § 13113(b)(2), substituted ‘‘(6), and (8)’’ 
for ‘‘and (6)’’. 

1992—Subsec. (d)(1)(B)(iii). Pub. L. 102–486, 
§ 1913(b)(2)(C)(i), substituted ‘‘section 29(b)(6)(B),’’ for 
‘‘section 29(b)(5)(B) or’’. 

Pub. L. 102–486, § 1913(b)(2)(C)(ii), inserted before pe-
riod at end ‘‘, or not allowed under section 30 solely by 
reason of the application of section 30(b)(3)(B)’’. 

1989—Subsec. (d)(1)(B)(i)(II). Pub. L. 101–239, 
§ 7811(d)(2), inserted before period at end ‘‘and if section 
59(a)(2) did not apply’’. 

Subsec. (d)(1)(B)(ii). Pub. L. 101–239, § 7612(a)(2), sub-
stituted ‘‘subsection (b)(1)’’ for ‘‘subsections (b)(1) and 
(c)(3)’’ in subcl. (I) and struck out at end ‘‘In the case 
of taxable years beginning after 1989, the adjustments 
provided in section 56(g) shall be treated as specified in 
this clause to the extent attributable to items which 
are excluded from gross income for any taxable year for 
purposes of the regular tax, or are not deductible for 
any taxable year under the adjusted current earnings 
method of section 56(g).’’ 

Subsec. (d)(1)(B)(iii). Pub. L. 101–239, § 7612(b)(1), 
which directed amendment of cl. (iii) by inserting ‘‘or 
not allowed under section 28 solely by reason of the ap-
plication of section 28(d)(2)(B)’’ after ‘‘section 
29(d)(5)(B)’’, was executed by making the insertion 
after ‘‘section 29(b)(5)(B)’’, as the probable intent of 
Congress. 

Subsec. (d)(1)(B)(iv). Pub. L. 101–239, § 7612(b)(1), which 
directed amendment of cl. (iv) by inserting ‘‘or not al-
lowed under section 28 solely by reason of the applica-
tion of section 28(d)(2)(B)’’ after ‘‘section 29(d)(5)(B)’’, 
was executed by making the insertion after ‘‘section 
29(b)(5)(B)’’ in subcl. (II), as the probable intent of Con-
gress. 

Pub. L. 101–239, § 7612(a)(1), added cl. (iv). 
1988—Subsec. (d)(1)(B)(ii). Pub. L. 100–647, § 1007(g)(4), 

substituted ‘‘current earnings’’ for ‘‘earnings and prof-
its’’ in last sentence. 

Subsec. (d)(1)(B)(iii). Pub. L. 100–647, § 6304(a), added 
cl. (iii). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 applicable to vehicles 
acquired after Feb. 17, 2009, see section 1142(c) of Pub. 
L. 111–5, set out as an Effective and Termination Dates 
of 2009 Amendment note under section 24 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title I, § 103(c), Oct. 3, 2008, 122 
Stat. 3864, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section] shall apply to taxable years beginning after 
December 31, 2007. 

‘‘(2) ABATEMENT.—Section 53(f)(1), as added by sub-
section (b), shall take effect on the date of the enact-
ment of this Act [Oct. 3, 2008].’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–172, § 2(b), Dec. 29, 2007, 121 Stat. 2474, pro-
vided that: ‘‘The amendment made by this section 
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[amending this section] shall take effect as if included 
in the provision of the Tax Relief and Health Care Act 
of 2006 [Pub. L. 109–432] to which it relates.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title IV, § 402(c), Dec. 20, 2006, 
120 Stat. 2954, provided that: ‘‘The amendments made 
by this section [amending this section, section 6211 of 
this title, and section 1324 of Title 31, Money and Fi-
nance] shall apply to taxable years beginning after the 
date of the enactment of this Act [Dec. 20, 2006].’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–58 applicable to credits de-
termined under the Internal Revenue Code of 1986 for 
taxable years ending after Dec. 31, 2005, see section 
1322(c)(1) of Pub. L. 109–58, set out as a note under sec-
tion 45K of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title IV, § 421(b), Oct. 22, 2004, 118 Stat. 
1514, provided that: ‘‘The amendments made by this 
section [amending this section and section 59 of this 
title] shall apply to taxable years beginning after De-
cember 31, 2004.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1205(d)(5) of Pub. L. 104–188 ap-
plicable to amounts paid or incurred in taxable years 
ending after June 30, 1996, see section 1205(e) of Pub. L. 
104–188, set out as a note under section 45K of this title. 

Section 1704(j)(1) of Pub. L. 104–188 provided that the 
amendment made by that section is effective with re-
spect to taxable years beginning after Dec. 31, 1990. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13113(e) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [enacting section 
1202 of this title and amending this section and sections 
57, 172, 642, 643, 691, 871, and 6652 of this title] shall 
apply to stock issued after the date of the enactment 
of this Act [Aug. 10, 1993].’’ 

Section 13171(d) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 56 and 57 of this title] shall apply to 
contributions made after June 30, 1992, except that in 
the case of any contribution of capital gain property 
which is not tangible personal property, such amend-
ments shall apply only if the contribution is made after 
December 31, 1992.’’ 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 1702(e)(5) of Pub. L. 104–188 provided that: 
‘‘The amendment made by section 1913(b)(2)(C)(i) of the 
Energy Policy Act of 1992 [Pub. L. 102–486] shall apply 
to taxable years beginning after December 31, 1990.’’ 

Amendment by section 1913(b)(2)(C)(ii) of Pub. L. 
102–486 applicable to property placed in service after 
June 30, 1993, see section 1913(c) of Pub. L. 102–486, set 
out as an Effective Date note under section 30 of this 
title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7612(a)(3) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this subsection [amending 
this section] shall apply for purposes of determining 
the adjusted net minimum tax for taxable years begin-
ning after December 31, 1989.’’ 

Section 7612(b)(2) of Pub. L. 101–239 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply for purposes of determining the 
amount of the minimum tax credit for taxable years 
beginning after December 31, 1989; except that, for such 
purposes, section 53(b)(1) of the Internal Revenue Code 
of 1986 shall be applied as if such amendment had been 
in effect for all prior taxable years.’’ 

Amendment by section 7811(d)(2) of Pub. L. 101–239 ef-
fective, except as otherwise provided, as if included in 

the provision of the Technical and Miscellaneous Reve-
nue Act of 1988, Pub. L. 100–647, to which such amend-
ment relates, see section 7817 of Pub. L. 101–239, set out 
as a note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1007(g)(4) of Pub. L. 100–647 ef-
fective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

Section 6304(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect as if included in the amendments 
made by section 701 of the Tax Reform Act of 1986 [Pub. 
L. 99–514].’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 701(f) of Pub. L. 99–514, set out as an 
Effective Date of 1986 Amendment note under section 55 
of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(b) of 
Pub. L. 99–514 [enacting this section] notwithstanding 
any treaty obligation of the United States in effect on 
Oct. 22, 1986, with provision that for such purposes any 
amendment by title I of Pub. L. 100–647 be treated as if 
it had been included in the provision of Pub. L. 99–514 
to which such amendment relates, see section 
1012(aa)(2), (4) of Pub. L. 100–647, set out as a note under 
section 861 of this title. 

SUBPART H—NONREFUNDABLE CREDIT TO 
HOLDERS OF CLEAN RENEWABLE ENERGY BONDS 

Sec. 

54. Credit to holders of clean renewable energy 
bonds. 

AMENDMENTS 

2008—Pub. L. 110–234, title XV, § 15316(c)(4), May 22, 
2008, 122 Stat. 1511, and Pub. L. 110–246, title XV, 
§ 15316(c)(4), June 18, 2008, 122 Stat. 2273, made identical 
amendments, substituting ‘‘Clean Renewable Energy 
Bonds’’ for ‘‘Certain Bonds’’ in subpart heading. The 
amendment by Pub. L. 110–234 was repealed by Pub. L. 
110–246, § 4(a), June 18, 2008, 122 Stat. 1664. 

§ 54. Credit to holders of clean renewable energy 
bonds 

(a) Allowance of credit 

If a taxpayer holds a clean renewable energy 
bond on one or more credit allowance dates of 
the bond occurring during any taxable year, 
there shall be allowed as a credit against the tax 
imposed by this chapter for the taxable year an 
amount equal to the sum of the credits deter-
mined under subsection (b) with respect to such 
dates. 

(b) Amount of credit 

(1) In general 

The amount of the credit determined under 
this subsection with respect to any credit al-
lowance date for a clean renewable energy 
bond is 25 percent of the annual credit deter-
mined with respect to such bond. 

(2) Annual credit 

The annual credit determined with respect 
to any clean renewable energy bond is the 
product of— 
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(A) the credit rate determined by the Sec-
retary under paragraph (3) for the day on 
which such bond was sold, multiplied by 

(B) the outstanding face amount of the 
bond. 

(3) Determination 

For purposes of paragraph (2), with respect 
to any clean renewable energy bond, the Sec-
retary shall determine daily or cause to be de-
termined daily a credit rate which shall apply 
to the first day on which there is a binding, 
written contract for the sale or exchange of 
the bond. The credit rate for any day is the 
credit rate which the Secretary or the Sec-
retary’s designee estimates will permit the is-
suance of clean renewable energy bonds with a 
specified maturity or redemption date without 
discount and without interest cost to the 
qualified issuer. 

(4) Credit allowance date 

For purposes of this section, the term ‘‘cred-
it allowance date’’ means— 

(A) March 15, 
(B) June 15, 
(C) September 15, and 
(D) December 15. 

Such term also includes the last day on which 
the bond is outstanding. 

(5) Special rule for issuance and redemption 

In the case of a bond which is issued during 
the 3-month period ending on a credit allow-
ance date, the amount of the credit deter-
mined under this subsection with respect to 
such credit allowance date shall be a ratable 
portion of the credit otherwise determined 
based on the portion of the 3-month period 
during which the bond is outstanding. A simi-
lar rule shall apply when the bond is redeemed 
or matures. 

(c) Limitation based on amount of tax 

The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess of— 

(1) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(2) the sum of the credits allowable under 
this part (other than subparts C, I, and J, sec-
tion 1400N(l), and this section). 

(d) Clean renewable energy bond 

For purposes of this section— 

(1) In general 

The term ‘‘clean renewable energy bond’’ 
means any bond issued as part of an issue if— 

(A) the bond is issued by a qualified issuer 
pursuant to an allocation by the Secretary 
to such issuer of a portion of the national 
clean renewable energy bond limitation 
under subsection (f)(2), 

(B) 95 percent or more of the proceeds of 
such issue are to be used for capital expendi-
tures incurred by qualified borrowers for one 
or more qualified projects, 

(C) the qualified issuer designates such 
bond for purposes of this section and the 
bond is in registered form, and 

(D) the issue meets the requirements of 
subsection (h). 

(2) Qualified project; special use rules 

(A) In general 

The term ‘‘qualified project’’ means any 
qualified facility (as determined under sec-
tion 45(d) without regard to paragraph (10) 
and to any placed in service date) owned by 
a qualified borrower. 

(B) Refinancing rules 

For purposes of paragraph (1)(B), a quali-
fied project may be refinanced with proceeds 
of a clean renewable energy bond only if the 
indebtedness being refinanced (including any 
obligation directly or indirectly refinanced 
by such indebtedness) was originally in-
curred by a qualified borrower after the date 
of the enactment of this section. 

(C) Reimbursement 

For purposes of paragraph (1)(B), a clean 
renewable energy bond may be issued to re-
imburse a qualified borrower for amounts 
paid after the date of the enactment of this 
section with respect to a qualified project, 
but only if— 

(i) prior to the payment of the original 
expenditure, the qualified borrower de-
clared its intent to reimburse such expend-
iture with the proceeds of a clean renew-
able energy bond, 

(ii) not later than 60 days after payment 
of the original expenditure, the qualified 
issuer adopts an official intent to reim-
burse the original expenditure with such 
proceeds, and 

(iii) the reimbursement is made not later 
than 18 months after the date the original 
expenditure is paid. 

(D) Treatment of changes in use 

For purposes of paragraph (1)(B), the pro-
ceeds of an issue shall not be treated as used 
for a qualified project to the extent that a 
qualified borrower or qualified issuer takes 
any action within its control which causes 
such proceeds not to be used for a qualified 
project. The Secretary shall prescribe regu-
lations specifying remedial actions that may 
be taken (including conditions to taking 
such remedial actions) to prevent an action 
described in the preceding sentence from 
causing a bond to fail to be a clean renew-
able energy bond. 

(e) Maturity limitations 

(1) Duration of term 

A bond shall not be treated as a clean renew-
able energy bond if the maturity of such bond 
exceeds the maximum term determined by the 
Secretary under paragraph (2) with respect to 
such bond. 

(2) Maximum term 

During each calendar month, the Secretary 
shall determine the maximum term permitted 
under this paragraph for bonds issued during 
the following calendar month. Such maximum 
term shall be the term which the Secretary es-
timates will result in the present value of the 
obligation to repay the principal on the bond 
being equal to 50 percent of the face amount of 
such bond. Such present value shall be deter-
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mined without regard to the requirements of 
subsection (l)(6) and using as a discount rate 
the average annual interest rate of tax-exempt 
obligations having a term of 10 years or more 
which are issued during the month. If the term 
as so determined is not a multiple of a whole 
year, such term shall be rounded to the next 
highest whole year. 

(f) Limitation on amount of bonds designated 

(1) National limitation 

There is a national clean renewable energy 
bond limitation of $1,200,000,000. 

(2) Allocation by Secretary 

The Secretary shall allocate the amount de-
scribed in paragraph (1) among qualified 
projects in such manner as the Secretary de-
termines appropriate, except that the Sec-
retary may not allocate more than $750,000,000 
of the national clean renewable energy bond 
limitation to finance qualified projects of 
qualified borrowers which are governmental 
bodies. 

(g) Credit included in gross income 

Gross income includes the amount of the cred-
it allowed to the taxpayer under this section 
(determined without regard to subsection (c)) 
and the amount so included shall be treated as 
interest income. 

(h) Special rules relating to expenditures 

(1) In general 

An issue shall be treated as meeting the re-
quirements of this subsection if, as of the date 
of issuance, the qualified issuer reasonably ex-
pects— 

(A) at least 95 percent of the proceeds of 
such issue are to be spent for one or more 
qualified projects within the 5-year period 
beginning on the date of issuance of the 
clean energy bond, 

(B) a binding commitment with a third 
party to spend at least 10 percent of the pro-
ceeds of such issue will be incurred within 
the 6-month period beginning on the date of 
issuance of the clean energy bond or, in the 
case of a clean energy bond the proceeds of 
which are to be loaned to two or more quali-
fied borrowers, such binding commitment 
will be incurred within the 6-month period 
beginning on the date of the loan of such 
proceeds to a qualified borrower, and 

(C) such projects will be completed with 
due diligence and the proceeds of such issue 
will be spent with due diligence. 

(2) Extension of period 

Upon submission of a request prior to the ex-
piration of the period described in paragraph 
(1)(A), the Secretary may extend such period if 
the qualified issuer establishes that the failure 
to satisfy the 5-year requirement is due to rea-
sonable cause and the related projects will 
continue to proceed with due diligence. 

(3) Failure to spend required amount of bond 
proceeds within 5 years 

To the extent that less than 95 percent of 
the proceeds of such issue are expended by the 
close of the 5-year period beginning on the 

date of issuance (or if an extension has been 
obtained under paragraph (2), by the close of 
the extended period), the qualified issuer shall 
redeem all of the nonqualified bonds within 90 
days after the end of such period. For purposes 
of this paragraph, the amount of the non-
qualified bonds required to be redeemed shall 
be determined in the same manner as under 
section 142. 

(i) Special rules relating to arbitrage 

A bond which is part of an issue shall not be 
treated as a clean renewable energy bond unless, 
with respect to the issue of which the bond is a 
part, the qualified issuer satisfies the arbitrage 
requirements of section 148 with respect to pro-
ceeds of the issue. 

(j) Cooperative electric company; qualified en-
ergy tax credit bond lender; governmental 
body; qualified borrower 

For purposes of this section— 

(1) Cooperative electric company 

The term ‘‘cooperative electric company’’ 
means a mutual or cooperative electric com-
pany described in section 501(c)(12) or section 
1381(a)(2)(C), or a not-for-profit electric utility 
which has received a loan or loan guarantee 
under the Rural Electrification Act. 

(2) Clean renewable energy bond lender 

The term ‘‘clean renewable energy bond 
lender’’ means a lender which is a cooperative 
which is owned by, or has outstanding loans 
to, 100 or more cooperative electric companies 
and is in existence on February 1, 2002, and 
shall include any affiliated entity which is 
controlled by such lender. 

(3) Governmental body 

The term ‘‘governmental body’’ means any 
State, territory, possession of the United 
States, the District of Columbia, Indian tribal 
government, and any political subdivision 
thereof. 

(4) Qualified issuer 

The term ‘‘qualified issuer’’ means— 
(A) a clean renewable energy bond lender, 
(B) a cooperative electric company, or 
(C) a governmental body. 

(5) Qualified borrower 

The term ‘‘qualified borrower’’ means— 
(A) a mutual or cooperative electric com-

pany described in section 501(c)(12) or 
1381(a)(2)(C), or 

(B) a governmental body. 

(k) Special rules relating to pool bonds 

No portion of a pooled financing bond may be 
allocable to any loan unless the borrower has 
entered into a written loan commitment for 
such portion prior to the issue date of such 
issue. 

(l) Other definitions and special rules 

For purposes of this section— 

(1) Bond 

The term ‘‘bond’’ includes any obligation. 

(2) Pooled financing bond 

The term ‘‘pooled financing bond’’ shall have 
the meaning given such term by section 
149(f)(6)(A). 
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(3) Partnership; S corporation; and other pass- 
thru entities 

(A) In general 

Under regulations prescribed by the Sec-
retary, in the case of a partnership, trust, S 
corporation, or other pass-thru entity, rules 
similar to the rules of section 41(g) shall 
apply with respect to the credit allowable 
under subsection (a). 

(B) No basis adjustment 

In the case of a bond held by a partnership 
or an S corporation, rules similar to the 
rules under section 1397E(l) shall apply. 

(4) Ratable principal amortization required 

A bond shall not be treated as a clean renew-
able energy bond unless it is part of an issue 
which provides for an equal amount of prin-
cipal to be paid by the qualified issuer during 
each calendar year that the issue is outstand-
ing. 

(5) Reporting 

Issuers of clean renewable energy bonds 
shall submit reports similar to the reports re-
quired under section 149(e). 

(m) Termination 

This section shall not apply with respect to 
any bond issued after December 31, 2009. 

(Added Pub. L. 109–58, title XIII, § 1303(a), Aug. 8, 
2005, 119 Stat. 992; amended Pub. L. 109–135, title 
I, § 101(b)(1), title IV, § 402(c)(1), Dec. 21, 2005, 119 
Stat. 2593, 2610; Pub. L. 109–222, title V, 
§ 508(d)(3), May 17, 2006, 120 Stat. 362; Pub. L. 
109–432, div. A, title I, § 107(b)(2), title II, § 202(a), 
Dec. 20, 2006, 120 Stat. 2939, 2944; Pub. L. 110–234, 
title XV, § 15316(c)(1), May 22, 2008, 122 Stat. 1511; 
Pub. L. 110–246, § 4(a), title XV, § 15316(c)(1), June 
18, 2008, 122 Stat. 1664, 2273; Pub. L. 110–343, div. 
B, title I, § 107(c), Oct. 3, 2008, 122 Stat. 3819; Pub. 
L. 111–5, div. B, title I, §§ 1531(c)(3), 1541(b)(1), 
Feb. 17, 2009, 123 Stat. 360, 362.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (d)(2)(B), (C), is the date of enactment of Pub. 
L. 109–58, which was approved Aug. 8, 2005. 

The Rural Electrification Act, referred to in subsec. 
(j)(1), probably means the Rural Electrification Act of 
1936, act May 20, 1936, ch. 432, 49 Stat. 1363, as amended, 
which is classified generally to chapter 31 (§ 901 et seq.) 
of Title 7, Agriculture. For complete classification of 
this Act to the Code, see section 901 of Title 7 and 
Tables. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 made identical 
amendments to this section. The amendments by Pub. 
L. 110–234 were repealed by section 4(a) of Pub. L. 
110–246. 

AMENDMENTS 

2009—Subsec. (c)(2). Pub. L. 111–5, § 1531(c)(3), sub-
stituted ‘‘, I, and J’’ for ‘‘and I’’. 

Subsec. (l)(4) to (6). Pub. L. 111–5, § 1541(b)(1), redesig-
nated pars. (5) and (6) as (4) and (5), respectively, and 
struck out former par. (4). Prior to amendment, text 
read as follows: ‘‘If any clean renewable energy bond is 
held by a regulated investment company, the credit de-
termined under subsection (a) shall be allowed to 
shareholders of such company under procedures pre-
scribed by the Secretary.’’ 

2008—Subsec. (c)(2). Pub. L. 110–246, § 15316(c)(1), sub-
stituted ‘‘subparts C and I’’ for ‘‘subpart C’’. 

Subsec. (m). Pub. L. 110–343 substituted ‘‘December 
31, 2009’’ for ‘‘December 31, 2008’’. 

2006—Subsec. (f)(1). Pub. L. 109–432, § 202(a)(1), sub-
stituted ‘‘$1,200,000,000’’ for ‘‘$800,000,000’’. 

Subsec. (f)(2). Pub. L. 109–432, § 202(a)(2), substituted 
‘‘$750,000,000’’ for ‘‘$500,000,000’’. 

Subsec. (l)(2). Pub. L. 109–222 substituted ‘‘section 
149(f)(6)(A)’’ for ‘‘section 149(f)(4)(A)’’. 

Subsec. (l)(3)(B). Pub. L. 109–432, § 107(b)(2), sub-
stituted ‘‘1397E(l)’’ for ‘‘1397E(i)’’. 

Subsec. (m). Pub. L. 109–432, § 202(a)(3), substituted 
‘‘2008’’ for ‘‘2007’’. 

2005—Subsec. (c)(2). Pub. L. 109–135, § 101(b)(1), in-
serted ‘‘, section 1400N(l),’’ after ‘‘subpart C’’. 

Subsec. (l)(5) to (7). Pub. L. 109–135, § 402(c)(1), redesig-
nated pars. (6) and (7) as (5) and (6), respectively, and 
struck out heading and text of former par. (5). Text 
read as follows: ‘‘Solely for purposes of sections 6654 
and 6655, the credit allowed by this section (determined 
without regard to subsection (c)) to a taxpayer by rea-
son of holding a clean renewable energy bond on a cred-
it allowance date shall be treated as if it were a pay-
ment of estimated tax made by the taxpayer on such 
date.’’ 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1531(e), Feb. 17, 2009, 123 
Stat. 360, provided that: ‘‘The amendments made by 
this section [enacting subpart J of this part and section 
6431 of this title and amending this section, sections 
54A, 1397E, 1400N, 6211, and 6401 of this title, and section 
1324 of Title 31, Money and Finance] shall apply to obli-
gations issued after the date of the enactment of this 
Act [Feb. 17, 2009].’’ 

Pub. L. 111–5, div. B, title I, § 1541(c), Feb. 17, 2009, 123 
Stat. 362, provided that: ‘‘The amendments made by 
this section [enacting section 853A of this title and 
amending this section and section 54A of this title] 
shall apply to taxable years ending after the date of the 
enactment of this Act [Feb. 17, 2009].’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title I, § 107(d), Oct. 3, 2008, 122 
Stat. 3819, provided that: ‘‘The amendments made by 
this section [enacting section 54C of this title and 
amending this section and section 54A of this title] 
shall apply to obligations issued after the date of the 
enactment of this Act [Oct. 3, 2008].’’ 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of Title 7, 
Agriculture. 

Pub. L. 110–234, title XV, § 15316(d), May 22, 2008, 122 
Stat. 1512, and Pub. L. 110–246, § 4(a), title XV, § 15316(d), 
June 18, 2008, 122 Stat. 1664, 2274, provided that: ‘‘The 
amendments made by this section [enacting subpart I 
(§ 54A et seq.) of part IV of subchapter A of this chapter 
and amending this section, sections 1397E, 1400N, 6049, 
and 6401 of this title, and section 1324 of Title 31, Money 
and Finance] shall apply to obligations issued after the 
date of the enactment of this Act [June 18, 2008].’’ 

[Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
provisions. Pub. L. 110–234 was repealed by section 4(a) 
of Pub. L. 110–246, set out as a note under section 8701 
of Title 7, Agriculture.] 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 107(b)(2) of Pub. L. 109–432 ap-
plicable to obligations issued after Dec. 20, 2006, pursu-
ant to allocations of the national zone academy bond 
limitation for calendar years after 2005, see section 
107(c) of Pub. L. 109–432, set out as a note under section 
1397E of this title. 

Pub. L. 109–432, div. A, title II, § 202(b), Dec. 20, 2006, 
120 Stat. 2945, provided that: 
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1 So in original. Does not conform to section catchline. 

‘‘(1) IN GENERAL.—The amendments made by para-
graphs (1) and (3) of subsection (a) [amending this sec-
tion] shall apply to bonds issued after December 31, 
2006. 

‘‘(2) ALLOCATIONS.—The amendment made by sub-
section (a)(2) [amending this section] shall apply to al-
locations or reallocations after December 31, 2006.’’ 

Pub. L. 109–222, title V, § 508(e), May 17, 2006, 120 Stat. 
362, provided that: ‘‘The amendments made by this sec-
tion [amending this section and sections 148 and 149 of 
this title] shall apply to bonds issued after the date of 
the enactment of this Act [May 17, 2006].’’ 

EFFECTIVE DATE OF 2005 AMENDMENTS 

Amendment by section 101(b)(1) of Pub. L. 109–135 ap-
plicable to taxable years ending on or after Aug. 28, 
2005, see section 101(c)(1) of Pub. L. 109–135, set out as 
an Effective Date note under section 1400N of this title. 

Amendment by section 402(c) of Pub. L. 109–135 effec-
tive as if included in the provision of the Energy Policy 
Act of 2005, Pub. L. 109–58, to which such amendment 
relates, see section 402(m)(1) of Pub. L. 109–135, set out 
as an Effective and Termination Dates of 2005 Amend-
ments note under section 23 of this title. 

EFFECTIVE DATE 

Pub. L. 109–58, title XIII, § 1303(e), Aug. 8, 2005, 119 
Stat. 997, as amended by Pub. L. 109–135, title IV, 
§ 402(c)(2), Dec. 21, 2005, 119 Stat. 2610, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [enacting this 
section and amending sections 1397E, 6049, and 6401 of 
this title] shall apply to bonds issued after December 
31, 2005. 

‘‘(2) SUBSECTION (C).—The amendments made by sub-
section (c) [amending sections 1397E and 6401 of this 
title] shall apply to taxable years beginning after De-
cember 31, 2005.’’ 

REGULATIONS 

Pub. L. 109–58, title XIII, § 1303(d), Aug. 8, 2005, 119 
Stat. 997, provided that: ‘‘The Secretary of the Treas-
ury shall issue regulations required under section 54 of 
the Internal Revenue Code of 1986 (as added by this sec-
tion) not later than 120 days after the date of the enact-
ment of this Act [Aug. 8, 2005].’’ 

SUBPART I—QUALIFIED TAX CREDIT BONDS 

Sec. 

54A. Credit to holders of qualified tax credit 
bonds. 

54B. Qualified forestry conservation bonds. 
54C. Qualified clean renewable energy bonds.1 
54D. Qualified energy conservation bonds. 
54E. Qualified zone academy bonds. 
54F. Qualified school construction bonds. 

AMENDMENTS 

2009—Pub. L. 111–5, div. B, title I, § 1521(b)(3), Feb. 17, 
2009, 123 Stat. 357, added item 54F. 

2008—Pub. L. 110–343, div. B, title I, § 107(b)(3), title 
III, § 301(b)(3), div. C, title III, § 313(b)(4), Oct. 3, 2008, 122 
Stat. 3819, 3844, 3872, added items 54C to 54E. 

§ 54A. Credit to holders of qualified tax credit 
bonds 

(a) Allowance of credit 

If a taxpayer holds a qualified tax credit bond 
on one or more credit allowance dates of the 
bond during any taxable year, there shall be al-
lowed as a credit against the tax imposed by 
this chapter for the taxable year an amount 
equal to the sum of the credits determined 
under subsection (b) with respect to such dates. 

(b) Amount of credit 

(1) In general 

The amount of the credit determined under 
this subsection with respect to any credit al-
lowance date for a qualified tax credit bond is 
25 percent of the annual credit determined 
with respect to such bond. 

(2) Annual credit 

The annual credit determined with respect 
to any qualified tax credit bond is the product 
of— 

(A) the applicable credit rate, multiplied 
by 

(B) the outstanding face amount of the 
bond. 

(3) Applicable credit rate 

For purposes of paragraph (2), the applicable 
credit rate is the rate which the Secretary es-
timates will permit the issuance of qualified 
tax credit bonds with a specified maturity or 
redemption date without discount and without 
interest cost to the qualified issuer. The appli-
cable credit rate with respect to any qualified 
tax credit bond shall be determined as of the 
first day on which there is a binding, written 
contract for the sale or exchange of the bond. 

(4) Special rule for issuance and redemption 

In the case of a bond which is issued during 
the 3-month period ending on a credit allow-
ance date, the amount of the credit deter-
mined under this subsection with respect to 
such credit allowance date shall be a ratable 
portion of the credit otherwise determined 
based on the portion of the 3-month period 
during which the bond is outstanding. A simi-
lar rule shall apply when the bond is redeemed 
or matures. 

(c) Limitation based on amount of tax 

(1) In general 

The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess 
of— 

(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this part (other than subparts C and J and 
this subpart). 

(2) Carryover of unused credit 

If the credit allowable under subsection (a) 
exceeds the limitation imposed by paragraph 
(1) for such taxable year, such excess shall be 
carried to the succeeding taxable year and 
added to the credit allowable under subsection 
(a) for such taxable year (determined before 
the application of paragraph (1) for such suc-
ceeding taxable year). 

(d) Qualified tax credit bond 

For purposes of this section— 

(1) Qualified tax credit bond 

The term ‘‘qualified tax credit bond’’ 
means— 

(A) a qualified forestry conservation bond, 
(B) a new clean renewable energy bond, 
(C) a qualified energy conservation bond, 
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(D) a qualified zone academy bond, or 
(E) a qualified school construction bond, 

which is part of an issue that meets require-
ments of paragraphs (2), (3), (4), (5), and (6). 

(2) Special rules relating to expenditures 

(A) In general 

An issue shall be treated as meeting the 
requirements of this paragraph if, as of the 
date of issuance, the issuer reasonably ex-
pects— 

(i) 100 percent or more of the available 
project proceeds to be spent for 1 or more 
qualified purposes within the 3-year period 
beginning on such date of issuance, and 

(ii) a binding commitment with a third 
party to spend at least 10 percent of such 
available project proceeds will be incurred 
within the 6-month period beginning on 
such date of issuance. 

(B) Failure to spend required amount of 
bond proceeds within 3 years 

(i) In general 

To the extent that less than 100 percent 
of the available project proceeds of the 
issue are expended by the close of the ex-
penditure period for 1 or more qualified 
purposes, the issuer shall redeem all of the 
nonqualified bonds within 90 days after the 
end of such period. For purposes of this 
paragraph, the amount of the nonqualified 
bonds required to be redeemed shall be de-
termined in the same manner as under sec-
tion 142. 

(ii) Expenditure period 

For purposes of this subpart, the term 
‘‘expenditure period’’ means, with respect 
to any issue, the 3-year period beginning 
on the date of issuance. Such term shall 
include any extension of such period under 
clause (iii). 

(iii) Extension of period 

Upon submission of a request prior to 
the expiration of the expenditure period 
(determined without regard to any exten-
sion under this clause), the Secretary may 
extend such period if the issuer establishes 
that the failure to expend the proceeds 
within the original expenditure period is 
due to reasonable cause and the expendi-
tures for qualified purposes will continue 
to proceed with due diligence. 

(C) Qualified purpose 

For purposes of this paragraph, the term 
‘‘qualified purpose’’ means— 

(i) in the case of a qualified forestry con-
servation bond, a purpose specified in sec-
tion 54B(e), 

(ii) in the case of a new clean renewable 
energy bond, a purpose specified in section 
54C(a)(1), 

(iii) in the case of a qualified energy con-
servation bond, a purpose specified in sec-
tion 54D(a)(1), 

(iv) in the case of a qualified zone acad-
emy bond, a purpose specified in section 
54E(a)(1), and 

(v) in the case of a qualified school con-
struction bond, a purpose specified in sec-
tion 54F(a)(1). 

(D) Reimbursement 

For purposes of this subtitle, available 
project proceeds of an issue shall be treated 
as spent for a qualified purpose if such pro-
ceeds are used to reimburse the issuer for 
amounts paid for a qualified purpose after 
the date that the Secretary makes an alloca-
tion of bond limitation with respect to such 
issue, but only if— 

(i) prior to the payment of the original 
expenditure, the issuer declared its intent 
to reimburse such expenditure with the 
proceeds of a qualified tax credit bond, 

(ii) not later than 60 days after payment 
of the original expenditure, the issuer 
adopts an official intent to reimburse the 
original expenditure with such proceeds, 
and 

(iii) the reimbursement is made not later 
than 18 months after the date the original 
expenditure is paid. 

(3) Reporting 

An issue shall be treated as meeting the re-
quirements of this paragraph if the issuer of 
qualified tax credit bonds submits reports 
similar to the reports required under section 
149(e). 

(4) Special rules relating to arbitrage 

(A) In general 

An issue shall be treated as meeting the 
requirements of this paragraph if the issuer 
satisfies the requirements of section 148 with 
respect to the proceeds of the issue. 

(B) Special rule for investments during ex-
penditure period 

An issue shall not be treated as failing to 
meet the requirements of subparagraph (A) 
by reason of any investment of available 
project proceeds during the expenditure pe-
riod. 

(C) Special rule for reserve funds 

An issue shall not be treated as failing to 
meet the requirements of subparagraph (A) 
by reason of any fund which is expected to 
be used to repay such issue if— 

(i) such fund is funded at a rate not more 
rapid than equal annual installments, 

(ii) such fund is funded in a manner rea-
sonably expected to result in an amount 
not greater than an amount necessary to 
repay the issue, and 

(iii) the yield on such fund is not greater 
than the discount rate determined under 
paragraph (5)(B) with respect to the issue. 

(5) Maturity limitation 

(A) In general 

An issue shall be treated as meeting the 
requirements of this paragraph if the matu-
rity of any bond which is part of such issue 
does not exceed the maximum term deter-
mined by the Secretary under subparagraph 
(B). 

(B) Maximum term 

During each calendar month, the Sec-
retary shall determine the maximum term 
permitted under this paragraph for bonds is-
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sued during the following calendar month. 
Such maximum term shall be the term 
which the Secretary estimates will result in 
the present value of the obligation to repay 
the principal on the bond being equal to 50 
percent of the face amount of such bond. 
Such present value shall be determined 
using as a discount rate the average annual 
interest rate of tax-exempt obligations hav-
ing a term of 10 years or more which are is-
sued during the month. If the term as so de-
termined is not a multiple of a whole year, 
such term shall be rounded to the next high-
est whole year. 

(6) Prohibition on financial conflicts of interest 

An issue shall be treated as meeting the re-
quirements of this paragraph if the issuer cer-
tifies that— 

(A) applicable State and local law require-
ments governing conflicts of interest are 
satisfied with respect to such issue, and 

(B) if the Secretary prescribes additional 
conflicts of interest rules governing the ap-
propriate Members of Congress, Federal, 
State, and local officials, and their spouses, 
such additional rules are satisfied with re-
spect to such issue. 

(e) Other definitions 

For purposes of this subchapter— 

(1) Credit allowance date 

The term ‘‘credit allowance date’’ means— 
(A) March 15, 
(B) June 15, 
(C) September 15, and 
(D) December 15. 

Such term includes the last day on which the 
bond is outstanding. 

(2) Bond 

The term ‘‘bond’’ includes any obligation. 

(3) State 

The term ‘‘State’’ includes the District of 
Columbia and any possession of the United 
States. 

(4) Available project proceeds 

The term ‘‘available project proceeds’’ 
means— 

(A) the excess of— 
(i) the proceeds from the sale of an issue, 

over 
(ii) the issuance costs financed by the 

issue (to the extent that such costs do not 
exceed 2 percent of such proceeds), and 

(B) the proceeds from any investment of 
the excess described in subparagraph (A). 

(f) Credit treated as interest 

For purposes of this subtitle, the credit deter-
mined under subsection (a) shall be treated as 
interest which is includible in gross income. 

(g) S Corporations and partnerships 

In the case of a tax credit bond held by an S 
corporation or partnership, the allocation of the 
credit allowed by this section to the sharehold-
ers of such corporation or partners of such part-
nership shall be treated as a distribution. 

(h) Bonds held by real estate investment trusts 

If any qualified tax credit bond is held by a 
real estate investment trust, the credit deter-

mined under subsection (a) shall be allowed to 
beneficiaries of such trust (and any gross in-
come included under subsection (f) with respect 
to such credit shall be distributed to such bene-
ficiaries) under procedures prescribed by the 
Secretary. 

(i) Credits may be stripped 

Under regulations prescribed by the Sec-
retary— 

(1) In general 

There may be a separation (including at is-
suance) of the ownership of a qualified tax 
credit bond and the entitlement to the credit 
under this section with respect to such bond. 
In case of any such separation, the credit 
under this section shall be allowed to the per-
son who on the credit allowance date holds the 
instrument evidencing the entitlement to the 
credit and not to the holder of the bond. 

(2) Certain rules to apply 

In the case of a separation described in para-
graph (1), the rules of section 1286 shall apply 
to the qualified tax credit bond as if it were a 
stripped bond and to the credit under this sec-
tion as if it were a stripped coupon. 

(Added Pub. L. 110–234, title XV, § 15316(a), May 
22, 2008, 122 Stat. 1505, and Pub. L. 110–246, § 4(a), 
title XV, § 15316(a), June 18, 2008, 122 Stat. 1664, 
2267; amended Pub. L. 110–343, div. B, title I, 
§ 107(b)(1), (2), title III, § 301(b)(1), (2), div. C, title 
III, § 313(b)(1), (2), Oct. 3, 2008, 122 Stat. 3818, 3819, 
3843, 3844, 3872; Pub. L. 111–5, div. B, title I, 
§§ 1521(b)(1), (2), 1531(c)(2), 1541(b)(2), Feb. 17, 2009, 
123 Stat. 357, 360, 362.) 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
sections. Pub. L. 110–234 was repealed by section 4(a) of 
Pub. L. 110–246. 

AMENDMENTS 

2009—Subsec. (c)(1)(B). Pub. L. 111–5, § 1531(c)(2), sub-
stituted ‘‘subparts C and J’’ for ‘‘subpart C’’. 

Subsec. (d)(1)(E). Pub. L. 111–5, § 1521(b)(1), added sub-
par. (E). 

Subsec. (d)(2)(C)(v). Pub. L. 111–5, § 1521(b)(2), added cl. 
(v). 

Subsec. (h). Pub. L. 111–5, § 1541(b)(2), amended subsec. 
(h) generally. Prior to amendment, text read as follows: 
‘‘If any qualified tax credit bond is held by a regulated 
investment company or a real estate investment trust, 
the credit determined under subsection (a) shall be al-
lowed to shareholders of such company or beneficiaries 
of such trust (and any gross income included under sub-
section (f) with respect to such credit shall be treated 
as distributed to such shareholders or beneficiaries) 
under procedures prescribed by the Secretary.’’ 

2008—Subsec. (d)(1). Pub. L. 110–343, § 301(b)(1), reen-
acted heading without change and amended text gener-
ally. Prior to amendment, text read as follows: ‘‘The 
term ‘qualified tax credit bond’ means— 

‘‘(A) a qualified forestry conservation bond, or 
‘‘(B) a new clean renewable energy bond, 

which is part of an issue that meets requirements of 
paragraphs (2), (3), (4), (5), and (6).’’ 

Pub. L. 110–343, § 107(b)(1), reenacted heading without 
change and amended text generally. Prior to amend-
ment, text read as follows: ‘‘The term ‘qualified tax 
credit bond’ means a qualified forestry conservation 
bond which is part of an issue that meets the require-
ments of paragraphs (2), (3), (4), (5), and (6).’’ 

Subsec. (d)(1)(D). Pub. L. 110–343, § 313(b)(1), added 
subpar. (D). 
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Subsec. (d)(2)(C). Pub. L. 110–343, § 301(b)(2), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘For pur-
poses of this paragraph, the term ‘qualified purpose’ 
means— 

‘‘(i) in the case of a qualified forestry conservation 
bond, a purpose specified in section 54B(e), and 

‘‘(ii) in the case of a new clean renewable energy 
bond, a purpose specified in section 54C(a)(1).’’ 
Pub. L. 110–343, § 107(b)(2), reenacted heading without 

change and amended text generally. Prior to amend-
ment, text read as follows: ‘‘For purposes of this para-
graph, the term ‘qualified purpose’ means a purpose 
specified in section 54B(e).’’ 

Subsec. (d)(2)(C)(iv). Pub. L. 110–343, § 313(b)(2), added 
cl. (iv). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1521(c), Feb. 17, 2009, 123 
Stat. 357, provided that: ‘‘The amendments made by 
this section [enacting section 54F of this title and 
amending this section] shall apply to obligations issued 
after the date of the enactment of this Act [Feb. 17, 
2009].’’ 

Amendment by section 1531(c)(2) of Pub. L. 111–5 ap-
plicable to obligations issued after Feb. 17, 2009, see sec-
tion 1531(e) of Pub. L. 111–5, set out as a note under sec-
tion 54 of this title. 

Amendment by section 1541(b)(2) of Pub. L. 111–5 ap-
plicable to taxable years ending after Feb. 17, 2009, see 
section 1541(c) of Pub. L. 111–5, set out as a note under 
section 54 of this title. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by section 107(b)(1), (2) of Pub. L. 110–343 
applicable to obligations issued after Oct. 3, 2008, see 
section 107(d) of title I of div. B of Pub. L. 110–343, set 
out as a note under section 54 of this title. 

Pub. L. 110–343, div. B, title III, § 301(c), Oct. 3, 2008, 
122 Stat. 3844, provided that: ‘‘The amendments made 
by this section [enacting section 54D of this title and 
amending this section] shall apply to obligations issued 
after the date of the enactment of this Act [Oct. 3, 
2008].’’ 

Pub. L. 110–343, div. C, title III, § 313(c), Oct. 3, 2008, 
122 Stat. 3872, provided that: ‘‘The amendments made 
by this section [enacting section 54E of this title and 
amending this section and section 1397E of this title] 
shall apply to obligations issued after the date of the 
enactment of this Act [Oct. 3, 2008].’’ 

EFFECTIVE DATE 

Enactment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as a note under section 8701 of Title 7, Agriculture. 

Section applicable to obligations issued after June 18, 
2008, see section 15316(d) of Pub. L. 110–246, set out as an 
Effective Date of 2008 Amendment note under section 54 
of this title. 

§ 54B. Qualified forestry conservation bonds 

(a) Qualified forestry conservation bond 

For purposes of this subchapter, the term 
‘‘qualified forestry conservation bond’’ means 
any bond issued as part of an issue if— 

(1) 100 percent of the available project pro-
ceeds of such issue are to be used for one or 
more qualified forestry conservation purposes, 

(2) the bond is issued by a qualified issuer, 
and 

(3) the issuer designates such bond for pur-
poses of this section. 

(b) Limitation on amount of bonds designated 

The maximum aggregate face amount of bonds 
which may be designated under subsection (a) by 

any issuer shall not exceed the limitation 
amount allocated to such issuer under sub-
section (d). 

(c) National limitation on amount of bonds des-
ignated 

There is a national qualified forestry con-
servation bond limitation of $500,000,000. 

(d) Allocations 

(1) In general 

The Secretary shall make allocations of the 
amount of the national qualified forestry con-
servation bond limitation described in sub-
section (c) among qualified forestry conserva-
tion purposes in such manner as the Secretary 
determines appropriate so as to ensure that all 
of such limitation is allocated before the date 
which is 24 months after the date of the enact-
ment of this section. 

(2) Solicitation of applications 

The Secretary shall solicit applications for 
allocations of the national qualified forestry 
conservation bond limitation described in sub-
section (c) not later than 90 days after the 
date of the enactment of this section. 

(e) Qualified forestry conservation purpose 

For purposes of this section, the term ‘‘quali-
fied forestry conservation purpose’’ means the 
acquisition by a State or any political subdivi-
sion or instrumentality thereof or a 501(c)(3) or-
ganization (as defined in section 150(a)(4)) from 
an unrelated person of forest and forest land 
that meets the following qualifications: 

(1) Some portion of the land acquired must 
be adjacent to United States Forest Service 
Land. 

(2) At least half of the land acquired must be 
transferred to the United States Forest Serv-
ice at no net cost to the United States and not 
more than half of the land acquired may ei-
ther remain with or be conveyed to a State. 

(3) All of the land must be subject to a na-
tive fish habitat conservation plan approved 
by the United States Fish and Wildlife Serv-
ice. 

(4) The amount of acreage acquired must be 
at least 40,000 acres. 

(f) Qualified issuer 

For purposes of this section, the term ‘‘quali-
fied issuer’’ means a State or any political sub-
division or instrumentality thereof or a 501(c)(3) 
organization (as defined in section 150(a)(4)). 

(g) Special arbitrage rule 

In the case of any qualified forestry conserva-
tion bond issued as part of an issue, section 
54A(d)(4)(C) shall be applied to such issue with-
out regard to clause (i). 

(h) Election to treat 50 percent of bond alloca-
tion as payment of tax 

(1) In general 

If— 
(A) a qualified issuer receives an alloca-

tion of any portion of the national qualified 
forestry conservation bond limitation de-
scribed in subsection (c), and 

(B) the qualified issuer elects the applica-
tion of this subsection with respect to such 
allocation, 
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then the qualified issuer (without regard to 
whether the issuer is subject to tax under this 
chapter) shall be treated as having made a 
payment against the tax imposed by this chap-
ter, for the taxable year preceding the taxable 
year in which the allocation is received, in an 
amount equal to 50 percent of the amount of 
such allocation. 

(2) Treatment of deemed payment 

(A) In general 

Notwithstanding any other provision of 
this title, the Secretary shall not use the 
payment of tax described in paragraph (1) as 
an offset or credit against any tax liability 
of the qualified issuer but shall refund such 
payment to such issuer. 

(B) No interest 

Except as provided in paragraph (3)(A), the 
payment described in paragraph (1) shall not 
be taken into account in determining any 
amount of interest under this title. 

(3) Requirement for, and effect of, election 

(A) Requirement 

No election under this subsection shall 
take effect unless the qualified issuer cer-
tifies to the Secretary that any payment of 
tax refunded to the issuer under this sub-
section will be used exclusively for 1 or more 
qualified forestry conservation purposes. If 
the qualified issuer fails to use any portion 
of such payment for such purpose, the issuer 
shall be liable to the United States in an 
amount equal to such portion, plus interest 
at the overpayment rate under section 6621 
for the period from the date such portion 
was refunded to the date such amount is 
paid. Any such amount shall be assessed and 
collected in the same manner as tax imposed 
by this chapter, except that subchapter B of 
chapter 63 (relating to deficiency proce-
dures) shall not apply in respect of such as-
sessment or collection. 

(B) Effect of election on allocation 

If a qualified issuer makes the election 
under this subsection with respect to any al-
location— 

(i) the issuer may issue no bonds pursu-
ant to the allocation, and 

(ii) the Secretary may not reallocate 
such allocation for any other purpose. 

(Added Pub. L. 110–234, title XV, § 15316(a), May 
22, 2008, 122 Stat. 1509, and Pub. L. 110–246, § 4(a), 
title XV, § 15316(a), June 18, 2008, 122 Stat. 1664, 
2271.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (d), is the date of enactment of Pub. L. 
110–246, which was approved June 18, 2008. 

CODIFICATION 

Pub. L. 110–234 and Pub. L. 110–246 enacted identical 
sections. Pub. L. 110–234 was repealed by section 4(a) of 
Pub. L. 110–246. 

EFFECTIVE DATE 

Enactment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 

date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as a note under section 8701 of Title 7, Agriculture. 

Section applicable to obligations issued after June 18, 
2008, see section 15316(d) of Pub. L. 110–246, set out as an 
Effective Date of 2008 Amendment note under section 54 
of this title. 

§ 54C. New clean renewable energy bonds 

(a) New clean renewable energy bond 

For purposes of this subpart, the term ‘‘new 
clean renewable energy bond’’ means any bond 
issued as part of an issue if— 

(1) 100 percent of the available project pro-
ceeds of such issue are to be used for capital 
expenditures incurred by governmental bodies, 
public power providers, or cooperative electric 
companies for one or more qualified renewable 
energy facilities, 

(2) the bond is issued by a qualified issuer, 
and 

(3) the issuer designates such bond for pur-
poses of this section. 

(b) Reduced credit amount 

The annual credit determined under section 
54A(b) with respect to any new clean renewable 
energy bond shall be 70 percent of the amount so 
determined without regard to this subsection. 

(c) Limitation on amount of bonds designated 

(1) In general 

The maximum aggregate face amount of 
bonds which may be designated under sub-
section (a) by any issuer shall not exceed the 
limitation amount allocated under this sub-
section to such issuer. 

(2) National limitation on amount of bonds des-
ignated 

There is a national new clean renewable en-
ergy bond limitation of $800,000,000 which shall 
be allocated by the Secretary as provided in 
paragraph (3), except that— 

(A) not more than 331⁄3 percent thereof may 
be allocated to qualified projects of public 
power providers, 

(B) not more than 331⁄3 percent thereof may 
be allocated to qualified projects of govern-
mental bodies, and 

(C) not more than 331⁄3 percent thereof may 
be allocated to qualified projects of coopera-
tive electric companies. 

(3) Method of allocation 

(A) Allocation among public power providers 

After the Secretary determines the quali-
fied projects of public power providers which 
are appropriate for receiving an allocation of 
the national new clean renewable energy 
bond limitation, the Secretary shall, to the 
maximum extent practicable, make alloca-
tions among such projects in such manner 
that the amount allocated to each such 
project bears the same ratio to the cost of 
such project as the limitation under para-
graph (2)(A) bears to the cost of all such 
projects. 

(B) Allocation among governmental bodies 
and cooperative electric companies 

The Secretary shall make allocations of 
the amount of the national new clean renew-
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able energy bond limitation described in 
paragraphs (2)(B) and (2)(C) among qualified 
projects of governmental bodies and cooper-
ative electric companies, respectively, in 
such manner as the Secretary determines 
appropriate. 

(4) Additional limitation 

The national new clean renewable energy 
bond limitation shall be increased by 
$1,600,000,000. Such increase shall be allocated 
by the Secretary consistent with the rules of 
paragraphs (2) and (3). 

(d) Definitions 

For purposes of this section— 

(1) Qualified renewable energy facility 

The term ‘‘qualified renewable energy facil-
ity’’ means a qualified facility (as determined 
under section 45(d) without regard to para-
graphs (8) and (10) thereof and to any placed in 
service date) owned by a public power pro-
vider, a governmental body, or a cooperative 
electric company. 

(2) Public power provider 

The term ‘‘public power provider’’ means a 
State utility with a service obligation, as such 
terms are defined in section 217 of the Federal 
Power Act (as in effect on the date of the en-
actment of this paragraph). 

(3) Governmental body 

The term ‘‘governmental body’’ means any 
State or Indian tribal government, or any po-
litical subdivision thereof. 

(4) Cooperative electric company 

The term ‘‘cooperative electric company’’ 
means a mutual or cooperative electric com-
pany described in section 501(c)(12) or section 
1381(a)(2)(C). 

(5) Clean renewable energy bond lender 

The term ‘‘clean renewable energy bond 
lender’’ means a lender which is a cooperative 
which is owned by, or has outstanding loans 
to, 100 or more cooperative electric companies 
and is in existence on February 1, 2002, and 
shall include any affiliated entity which is 
controlled by such lender. 

(6) Qualified issuer 

The term ‘‘qualified issuer’’ means a public 
power provider, a cooperative electric com-
pany, a governmental body, a clean renewable 
energy bond lender, or a not-for-profit electric 
utility which has received a loan or loan guar-
antee under the Rural Electrification Act. 

(Added Pub. L. 110–343, div. B, title I, § 107(a), 
Oct. 3, 2008, 122 Stat. 3817; amended Pub. L. 111–5, 
div. B, title I, § 1111, Feb. 17, 2009, 123 Stat. 322.) 

REFERENCES IN TEXT 

Section 217 of the Federal Power Act, referred to in 
subsec. (d)(2), is classified to section 824q of Title 16, 
Conservation. 

The date of the enactment of this paragraph, referred 
to in subsec. (d)(2), is the date of enactment of Pub. L. 
110–343, which was approved Oct. 3, 2008. 

The Rural Electrification Act, referred to in subsec. 
(d)(6), probably means the Rural Electrification Act of 
1936, act May 20, 1936, ch. 432, 49 Stat. 1363, which is 

classified generally to chapter 31 (§ 901 et seq.) of Title 
7, Agriculture. For complete classification of this Act 
to the Code, see section 901 of Title 7 and Tables. 

AMENDMENTS 

2009—Subsec. (c)(4). Pub. L. 111–5 added par. (4). 

EFFECTIVE DATE 

Section applicable to obligations issued after Oct. 3, 
2008, see section 107(d) of Pub. L. 110–343, set out as an 
Effective Date of 2008 Amendment note under section 54 
of this title. 

APPLICATION OF CERTAIN LABOR STANDARDS TO 
PROJECTS FINANCED WITH CERTAIN TAX-FAVORED 
BONDS 

Pub. L. 111–5, div. B, title I, § 1601, Feb. 17, 2009, 123 
Stat. 362, provided that: ‘‘Subchapter IV of chapter 31 
of the [sic] title 40, United States Code, shall apply to 
projects financed with the proceeds of— 

‘‘(1) any new clean renewable energy bond (as de-
fined in section 54C of the Internal Revenue Code of 
1986) issued after the date of the enactment of this 
Act [Feb. 17, 2009], 

‘‘(2) any qualified energy conservation bond (as de-
fined in section 54D of the Internal Revenue Code of 
1986) issued after the date of the enactment of this 
Act, 

‘‘(3) any qualified zone academy bond (as defined in 
section 54E of the Internal Revenue Code of 1986) is-
sued after the date of the enactment of this Act, 

‘‘(4) any qualified school construction bond (as de-
fined in section 54F of the Internal Revenue Code of 
1986), and 

‘‘(5) any recovery zone economic development bond 
(as defined in section 1400U–2 of the Internal Revenue 
Code of 1986).’’ 

§ 54D. Qualified energy conservation bonds 

(a) Qualified energy conservation bond 

For purposes of this subchapter, the term 
‘‘qualified energy conservation bond’’ means any 
bond issued as part of an issue if— 

(1) 100 percent of the available project pro-
ceeds of such issue are to be used for one or 
more qualified conservation purposes, 

(2) the bond is issued by a State or local gov-
ernment, and 

(3) the issuer designates such bond for pur-
poses of this section. 

(b) Reduced credit amount 

The annual credit determined under section 
54A(b) with respect to any qualified energy con-
servation bond shall be 70 percent of the amount 
so determined without regard to this subsection. 

(c) Limitation on amount of bonds designated 

The maximum aggregate face amount of bonds 
which may be designated under subsection (a) by 
any issuer shall not exceed the limitation 
amount allocated to such issuer under sub-
section (e). 

(d) National limitation on amount of bonds des-
ignated 

There is a national qualified energy conserva-
tion bond limitation of $3,200,000,000. 

(e) Allocations 

(1) In general 

The limitation applicable under subsection 
(d) shall be allocated by the Secretary among 
the States in proportion to the population of 
the States. 



Page 312 TITLE 26—INTERNAL REVENUE CODE § 54D 

(2) Allocations to largest local governments 

(A) In general 

In the case of any State in which there is 
a large local government, each such local 
government shall be allocated a portion of 
such State’s allocation which bears the same 
ratio to the State’s allocation (determined 
without regard to this subparagraph) as the 
population of such large local government 
bears to the population of such State. 

(B) Allocation of unused limitation to State 

The amount allocated under this sub-
section to a large local government may be 
reallocated by such local government to the 
State in which such local government is lo-
cated. 

(C) Large local government 

For purposes of this section, the term 
‘‘large local government’’ means any mu-
nicipality or county if such municipality or 
county has a population of 100,000 or more. 

(3) Allocation to issuers; restriction on private 
activity bonds 

Any allocation under this subsection to a 
State or large local government shall be allo-
cated by such State or large local government 
to issuers within the State in a manner that 
results in not less than 70 percent of the allo-
cation to such State or large local government 
being used to designate bonds which are not 
private activity bonds. 

(4) Special rules for bonds to implement green 
community programs 

In the case of any bond issued for the pur-
pose of providing loans, grants, or other repay-
ment mechanisms for capital expenditures to 
implement green community programs, such 
bond shall not be treated as a private activity 
bond for purposes of paragraph (3). 

(f) Qualified conservation purpose 

For purposes of this section— 

(1) In general 

The term ‘‘qualified conservation purpose’’ 
means any of the following: 

(A) Capital expenditures incurred for pur-
poses of— 

(i) reducing energy consumption in pub-
licly-owned buildings by at least 20 per-
cent, 

(ii) implementing green community pro-
grams (including the use of loans, grants, 
or other repayment mechanisms to imple-
ment such programs), 

(iii) rural development involving the pro-
duction of electricity from renewable en-
ergy resources, or 

(iv) any qualified facility (as determined 
under section 45(d) without regard to para-
graphs (8) and (10) thereof and without re-
gard to any placed in service date). 

(B) Expenditures with respect to research 
facilities, and research grants, to support re-
search in— 

(i) development of cellulosic ethanol or 
other nonfossil fuels, 

(ii) technologies for the capture and se-
questration of carbon dioxide produced 
through the use of fossil fuels, 

(iii) increasing the efficiency of existing 
technologies for producing nonfossil fuels, 

(iv) automobile battery technologies and 
other technologies to reduce fossil fuel 
consumption in transportation, or 

(v) technologies to reduce energy use in 
buildings. 

(C) Mass commuting facilities and related 
facilities that reduce the consumption of en-
ergy, including expenditures to reduce pollu-
tion from vehicles used for mass commuting. 

(D) Demonstration projects designed to 
promote the commercialization of— 

(i) green building technology, 
(ii) conversion of agricultural waste for 

use in the production of fuel or otherwise, 
(iii) advanced battery manufacturing 

technologies, 
(iv) technologies to reduce peak use of 

electricity, or 
(v) technologies for the capture and se-

questration of carbon dioxide emitted from 
combusting fossil fuels in order to produce 
electricity. 

(E) Public education campaigns to pro-
mote energy efficiency. 

(2) Special rules for private activity bonds 

For purposes of this section, in the case of 
any private activity bond, the term ‘‘qualified 
conservation purposes’’ shall not include any 
expenditure which is not a capital expendi-
ture. 

(g) Population 

(1) In general 

The population of any State or local govern-
ment shall be determined for purposes of this 
section as provided in section 146(j) for the cal-
endar year which includes the date of the en-
actment of this section. 

(2) Special rule for counties 

In determining the population of any county 
for purposes of this section, any population of 
such county which is taken into account in de-
termining the population of any municipality 
which is a large local government shall not be 
taken into account in determining the popu-
lation of such county. 

(h) Application to Indian tribal governments 

An Indian tribal government shall be treated 
for purposes of this section in the same manner 
as a large local government, except that— 

(1) an Indian tribal government shall be 
treated for purposes of subsection (e) as lo-
cated within a State to the extent of so much 
of the population of such government as re-
sides within such State, and 

(2) any bond issued by an Indian tribal gov-
ernment shall be treated as a qualified energy 
conservation bond only if issued as part of an 
issue the available project proceeds of which 
are used for purposes for which such Indian 
tribal government could issue bonds to which 
section 103(a) applies. 

(Added Pub. L. 110–343, div. B, title III, § 301(a), 
Oct. 3, 2008, 122 Stat. 3841; amended Pub. L. 111–5, 
div. B, title I, § 1112, Feb. 17, 2009, 123 Stat. 322.) 
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REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (g)(1), is the date of enactment of Pub. L. 
110–343, which was approved Oct. 3, 2008. 

AMENDMENTS 

2009—Subsec. (d). Pub. L. 111–5, § 1112(a), substituted 
‘‘$3,200,000,000’’ for ‘‘$800,000,000’’. 

Subsec. (e)(4). Pub. L. 111–5, § 1112(b)(2), added par. (4). 
Subsec. (f)(1)(A)(ii). Pub. L. 111–5, § 1112(b)(1), inserted 

‘‘(including the use of loans, grants, or other repay-
ment mechanisms to implement such programs)’’ after 
‘‘green community programs’’. 

EFFECTIVE DATE 

Section applicable to obligations issued after Oct. 3, 
2008, see section 301(c) of title III of div. B of Pub. L. 
110–343, set out as an Effective Date of 2008 Amendment 
note under section 54A of this title. 

§ 54E. Qualified zone academy bonds 

(a) Qualified zone academy bonds 

For purposes of this subchapter, the term 
‘‘qualified zone academy bond’’ means any bond 
issued as part of an issue if— 

(1) 100 percent of the available project pro-
ceeds of such issue are to be used for a quali-
fied purpose with respect to a qualified zone 
academy established by an eligible local edu-
cation agency, 

(2) the bond is issued by a State or local gov-
ernment within the jurisdiction of which such 
academy is located, and 

(3) the issuer— 
(A) designates such bond for purposes of 

this section, 
(B) certifies that it has written assurances 

that the private business contribution re-
quirement of subsection (b) will be met with 
respect to such academy, and 

(C) certifies that it has the written ap-
proval of the eligible local education agency 
for such bond issuance. 

(b) Private business contribution requirement 

For purposes of subsection (a), the private 
business contribution requirement of this sub-
section is met with respect to any issue if the el-
igible local education agency that established 
the qualified zone academy has written commit-
ments from private entities to make qualified 
contributions having a present value (as of the 
date of issuance of the issue) of not less than 10 
percent of the proceeds of the issue. 

(c) Limitation on amount of bonds designated 

(1) National limitation 

There is a national zone academy bond limi-
tation for each calendar year. Such limitation 
is $400,000,000 for 2008 and $1,400,000,000 for 2009 
and 2010, and, except as provided in paragraph 
(4), zero thereafter. 

(2) Allocation of limitation 

The national zone academy bond limitation 
for a calendar year shall be allocated by the 
Secretary among the States on the basis of 
their respective populations of individuals 
below the poverty line (as defined by the Of-
fice of Management and Budget). The limita-
tion amount allocated to a State under the 
preceding sentence shall be allocated by the 

State education agency to qualified zone acad-
emies within such State. 

(3) Designation subject to limitation amount 

The maximum aggregate face amount of 
bonds issued during any calendar year which 
may be designated under subsection (a) with 
respect to any qualified zone academy shall 
not exceed the limitation amount allocated to 
such academy under paragraph (2) for such 
calendar year. 

(4) Carryover of unused limitation 

(A) In general 

If for any calendar year— 
(i) the limitation amount for any State, 

exceeds 
(ii) the amount of bonds issued during 

such year which are designated under sub-
section (a) with respect to qualified zone 
academies within such State, 

the limitation amount for such State for the 
following calendar year shall be increased by 
the amount of such excess. 

(B) Limitation on carryover 

Any carryforward of a limitation amount 
may be carried only to the first 2 years fol-
lowing the unused limitation year. For pur-
poses of the preceding sentence, a limitation 
amount shall be treated as used on a first-in 
first-out basis. 

(C) Coordination with section 1397E 

Any carryover determined under section 
1397E(e)(4) (relating to carryover of unused 
limitation) with respect to any State to cal-
endar year 2008 or 2009 shall be treated for 
purposes of this section as a carryover with 
respect to such State for such calendar year 
under subparagraph (A), and the limitation 
of subparagraph (B) shall apply to such 
carryover taking into account the calendar 
years to which such carryover relates. 

(d) Definitions 

For purposes of this section— 

(1) Qualified zone academy 

The term ‘‘qualified zone academy’’ means 
any public school (or academic program with-
in a public school) which is established by and 
operated under the supervision of an eligible 
local education agency to provide education or 
training below the postsecondary level if— 

(A) such public school or program (as the 
case may be) is designed in cooperation with 
business to enhance the academic curricu-
lum, increase graduation and employment 
rates, and better prepare students for the 
rigors of college and the increasingly com-
plex workforce, 

(B) students in such public school or pro-
gram (as the case may be) will be subject to 
the same academic standards and assess-
ments as other students educated by the eli-
gible local education agency, 

(C) the comprehensive education plan of 
such public school or program is approved by 
the eligible local education agency, and 

(D)(i) such public school is located in an 
empowerment zone or enterprise community 



Page 314 TITLE 26—INTERNAL REVENUE CODE § 54F 

(including any such zone or community des-
ignated after the date of the enactment of 
this section), or 

(ii) there is a reasonable expectation (as of 
the date of issuance of the bonds) that at 
least 35 percent of the students attending 
such school or participating in such program 
(as the case may be) will be eligible for free 
or reduced-cost lunches under the school 
lunch program established under the Na-
tional School Lunch Act. 

(2) Eligible local education agency 

For purposes of this section, the term ‘‘eligi-
ble local education agency’’ means any local 
educational agency as defined in section 9101 
of the Elementary and Secondary Education 
Act of 1965. 

(3) Qualified purpose 

The term ‘‘qualified purpose’’ means, with 
respect to any qualified zone academy— 

(A) rehabilitating or repairing the public 
school facility in which the academy is es-
tablished, 

(B) providing equipment for use at such 
academy, 

(C) developing course materials for edu-
cation to be provided at such academy, and 

(D) training teachers and other school per-
sonnel in such academy. 

(4) Qualified contributions 

The term ‘‘qualified contribution’’ means 
any contribution (of a type and quality ac-
ceptable to the eligible local education agen-
cy) of— 

(A) equipment for use in the qualified zone 
academy (including state-of-the-art tech-
nology and vocational equipment), 

(B) technical assistance in developing cur-
riculum or in training teachers in order to 
promote appropriate market driven tech-
nology in the classroom, 

(C) services of employees as volunteer 
mentors, 

(D) internships, field trips, or other edu-
cational opportunities outside the academy 
for students, or 

(E) any other property or service specified 
by the eligible local education agency. 

(Added Pub. L. 110–343, div. C, title III, § 313(a), 
Oct. 3, 2008, 122 Stat. 3869; amended Pub. L. 111–5, 
div. B, title I, § 1522(a), Feb. 17, 2009, 123 Stat. 
358.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (d)(1)(D)(i), is the date of enactment of Pub. 
L. 110–343, which was approved Oct. 3, 2008. 

The National School Lunch Act, referred to in subsec. 
(d)(1)(D)(ii), probably means the Richard B. Russell Na-
tional School Lunch Act, act June 4, 1946, ch. 281, 60 
Stat. 230, which is classified generally to chapter 13 
(§ 1751 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the 
Code, see Short Title note set out under section 1751 of 
Title 42 and Tables. 

Section 9101 of the Elementary and Secondary Edu-
cation Act of 1965, referred to in subsec. (d)(2), is classi-
fied to section 7801 of Title 20, Education. 

AMENDMENTS 

2009—Subsec. (c)(1). Pub. L. 111–5 substituted ‘‘and 
$1,400,000,000 for 2009 and 2010’’ for ‘‘and 2009’’. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1522(b), Feb. 17, 2009, 123 
Stat. 358, provided that: ‘‘The amendment made by this 
section [amending this section] shall apply to obliga-
tions issued after December 31, 2008.’’ 

EFFECTIVE DATE 

Section applicable to obligations issued after Oct. 3, 
2008, see section 313(c) of title III of div. C of Pub. L. 
110–343, set out as an Effective Date of 2008 Amendment 
note under section 54A of this title. 

§ 54F. Qualified school construction bonds 

(a) Qualified school construction bond 

For purposes of this subchapter, the term 
‘‘qualified school construction bond’’ means any 
bond issued as part of an issue if— 

(1) 100 percent of the available project pro-
ceeds of such issue are to be used for the con-
struction, rehabilitation, or repair of a public 
school facility or for the acquisition of land on 
which such a facility is to be constructed with 
part of the proceeds of such issue, 

(2) the bond is issued by a State or local gov-
ernment within the jurisdiction of which such 
school is located, and 

(3) the issuer designates such bond for pur-
poses of this section. 

(b) Limitation on amount of bonds designated 

The maximum aggregate face amount of bonds 
issued during any calendar year which may be 
designated under subsection (a) by any issuer 
shall not exceed the limitation amount allo-
cated under subsection (d) for such calendar 
year to such issuer. 

(c) National limitation on amount of bonds des-
ignated 

There is a national qualified school construc-
tion bond limitation for each calendar year. 
Such limitation is— 

(1) $11,000,000,000 for 2009, 
(2) $11,000,000,000 for 2010, and 
(3) except as provided in subsection (e), zero 

after 2010. 

(d) Allocation of limitation 

(1) Allocation among States 

Except as provided in paragraph (2)(C), the 
limitation applicable under subsection (c) for 
any calendar year shall be allocated by the 
Secretary among the States in proportion to 
the respective amounts each such State is eli-
gible to receive under section 1124 of the Ele-
mentary and Secondary Education Act of 1965 
(20 U.S.C. 6333) for the most recent fiscal year 
ending before such calendar year. The limita-
tion amount allocated to a State under the 
preceding sentence shall be allocated by the 
State to issuers within such State. 

(2) 40 percent of limitation allocated among 
largest school districts 

(A) In general 

40 percent of the limitation applicable 
under subsection (c) for any calendar year 
shall be allocated under subparagraph (B) by 
the Secretary among local educational agen-
cies which are large local educational agen-
cies for such year. 

(B) Allocation formula 

The amount to be allocated under subpara-
graph (A) for any calendar year shall be allo-
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cated among large local educational agen-
cies in proportion to the respective amounts 
each such agency received under section 1124 
of the Elementary and Secondary Education 
Act of 1965 (20 U.S.C. 6333) for the most re-
cent fiscal year ending before such calendar 
year. 

(C) Reduction in State allocation 

The allocation to any State under para-
graph (1) shall be reduced by the aggregate 
amount of the allocations under this para-
graph to large local educational agencies 
within such State. 

(D) Allocation of unused limitation to State 

The amount allocated under this para-
graph to a large local educational agency for 
any calendar year may be reallocated by 
such agency to the State in which such 
agency is located for such calendar year. 
Any amount reallocated to a State under the 
preceding sentence may be allocated as pro-
vided in paragraph (1). 

(E) Large local educational agency 

For purposes of this paragraph, the term 
‘‘large local educational agency’’ means, 
with respect to a calendar year, any local 
educational agency if such agency is— 

(i) among the 100 local educational agen-
cies with the largest numbers of children 
aged 5 through 17 from families living 
below the poverty level, as determined by 
the Secretary using the most recent data 
available from the Department of Com-
merce that are satisfactory to the Sec-
retary, or 

(ii) 1 of not more than 25 local edu-
cational agencies (other than those de-
scribed in clause (i)) that the Secretary of 
Education determines (based on the most 
recent data available satisfactory to the 
Secretary) are in particular need of assist-
ance, based on a low level of resources for 
school construction, a high level of enroll-
ment growth, or such other factors as the 
Secretary deems appropriate. 

(3) Allocations to certain possessions 

The amount to be allocated under paragraph 
(1) to any possession of the United States 
other than Puerto Rico shall be the amount 
which would have been allocated if all alloca-
tions under paragraph (1) were made on the 
basis of respective populations of individuals 
below the poverty line (as defined by the Of-
fice of Management and Budget). In making 
other allocations, the amount to be allocated 
under paragraph (1) shall be reduced by the ag-
gregate amount allocated under this para-
graph to possessions of the United States. 

(4) Allocations for Indian schools 

In addition to the amounts otherwise allo-
cated under this subsection, $200,000,000 for 
calendar year 2009, and $200,000,000 for calendar 
year 2010, shall be allocated by the Secretary 
of the Interior for purposes of the construc-
tion, rehabilitation, and repair of schools 
funded by the Bureau of Indian Affairs. In the 
case of amounts allocated under the preceding 
sentence, Indian tribal governments (as de-

fined in section 7701(a)(40)) shall be treated as 
qualified issuers for purposes of this sub-
chapter. 

(e) Carryover of unused limitation 

If for any calendar year— 
(1) the amount allocated under subsection 

(d) to any State, exceeds 
(2) the amount of bonds issued during such 

year which are designated under subsection (a) 
pursuant to such allocation, 

the limitation amount under such subsection 
for such State for the following calendar year 
shall be increased by the amount of such ex-
cess. A similar rule shall apply to the amounts 
allocated under subsection (d)(4). 

(Added Pub. L. 111–5, div. B, title I, § 1521(a), Feb. 
17, 2009, 123 Stat. 355.) 

EFFECTIVE DATE 

Section applicable to obligations issued after Feb. 17, 
2009, see section 1521(c) of Pub. L. 111–5, set out as an 
Effective Date of 2009 Amendment note under section 
54A of this title. 

SUBPART J—BUILD AMERICA BONDS 

Sec. 

54AA. Build America bonds. 

§ 54AA. Build America bonds 

(a) In general 

If a taxpayer holds a build America bond on 
one or more interest payment dates of the bond 
during any taxable year, there shall be allowed 
as a credit against the tax imposed by this chap-
ter for the taxable year an amount equal to the 
sum of the credits determined under subsection 
(b) with respect to such dates. 

(b) Amount of credit 

The amount of the credit determined under 
this subsection with respect to any interest pay-
ment date for a build America bond is 35 percent 
of the amount of interest payable by the issuer 
with respect to such date. 

(c) Limitation based on amount of tax 

(1) In general 

The credit allowed under subsection (a) for 
any taxable year shall not exceed the excess 
of— 

(A) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

(B) the sum of the credits allowable under 
this part (other than subpart C and this sub-
part). 

(2) Carryover of unused credit 

If the credit allowable under subsection (a) 
exceeds the limitation imposed by paragraph 
(1) for such taxable year, such excess shall be 
carried to the succeeding taxable year and 
added to the credit allowable under subsection 
(a) for such taxable year (determined before 
the application of paragraph (1) for such suc-
ceeding taxable year). 

(d) Build America bond 

(1) In general 

For purposes of this section, the term ‘‘build 
America bond’’ means any obligation (other 
than a private activity bond) if— 
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(A) the interest on such obligation would 
(but for this section) be excludable from 
gross income under section 103, 

(B) such obligation is issued before Janu-
ary 1, 2011, and 

(C) the issuer makes an irrevocable elec-
tion to have this section apply. 

(2) Applicable rules 

For purposes of applying paragraph (1)— 
(A) for purposes of section 149(b), a build 

America bond shall not be treated as feder-
ally guaranteed by reason of the credit al-
lowed under subsection (a) or section 6431, 

(B) for purposes of section 148, the yield on 
a build America bond shall be determined 
without regard to the credit allowed under 
subsection (a), and 

(C) a bond shall not be treated as a build 
America bond if the issue price has more 
than a de minimis amount (determined 
under rules similar to the rules of section 
1273(a)(3)) of premium over the stated prin-
cipal amount of the bond. 

(e) Interest payment date 

For purposes of this section, the term ‘‘inter-
est payment date’’ means any date on which the 
holder of record of the build America bond is en-
titled to a payment of interest under such bond. 

(f) Special rules 

(1) Interest on build America bonds includible 
in gross income for Federal income tax 
purposes 

For purposes of this title, interest on any 
build America bond shall be includible in gross 
income. 

(2) Application of certain rules 

Rules similar to the rules of subsections (f), 
(g), (h), and (i) of section 54A shall apply for 
purposes of the credit allowed under sub-
section (a). 

(g) Special rule for qualified bonds issued before 
2011 

In the case of a qualified bond issued before 
January 1, 2011— 

(1) Issuer allowed refundable credit 

In lieu of any credit allowed under this sec-
tion with respect to such bond, the issuer of 
such bond shall be allowed a credit as provided 
in section 6431. 

(2) Qualified bond 

For purposes of this subsection, the term 
‘‘qualified bond’’ means any build America 
bond issued as part of an issue if— 

(A) 100 percent of the excess of— 
(i) the available project proceeds (as de-

fined in section 54A) of such issue, over 
(ii) the amounts in a reasonably required 

reserve (within the meaning of section 
150(a)(3)) with respect to such issue, 

are to be used for capital expenditures, and 
(B) the issuer makes an irrevocable elec-

tion to have this subsection apply. 

(h) Regulations 

The Secretary may prescribe such regulations 
and other guidance as may be necessary or ap-

propriate to carry out this section and section 
6431. 

(Added Pub. L. 111–5, div. B, title I, § 1531(a), Feb. 
17, 2009, 123 Stat. 358.) 

EFFECTIVE DATE 

Section applicable to obligations issued after Feb. 17, 
2009, see section 1531(e) of Pub. L. 111–5, set out as an 
Effective Date of 2009 Amendment note under section 54 
of this title. 

TRANSITIONAL COORDINATION WITH STATE LAW 

Pub. L. 111–5, div. B, title I, § 1531(d), Feb. 17, 2009, 123 
Stat. 360, provided that: ‘‘Except as otherwise provided 
by a State after the date of the enactment of this Act 
[Feb. 17, 2009], the interest on any build America bond 
(as defined in section 54AA of the Internal Revenue 
Code of 1986, as added by this section) and the amount 
of any credit determined under such section with re-
spect to such bond shall be treated for purposes of the 
income tax laws of such State as being exempt from 
Federal income tax.’’ 

[PART V—REPEALED] 

CODIFICATION 

Part V, consisting of a prior section 51, was repealed 
by Pub. L. 94–455, title XIX, § 1901(a)(7), Oct. 4, 1976, 90 
Stat. 1765. See Prior Provisions note set out under sec-
tion 51 of this title. 

PART VI—ALTERNATIVE MINIMUM TAX 

Sec. 

55. Alternative minimum tax imposed. 
56. Adjustments in computing alternative mini-

mum taxable income. 
57. Items of tax preference. 
58. Denial of certain losses. 
59. Other definitions and special rules. 

§ 55. Alternative minimum tax imposed 

(a) General rule 

There is hereby imposed (in addition to any 
other tax imposed by this subtitle) a tax equal 
to the excess (if any) of— 

(1) the tentative minimum tax for the tax-
able year, over 

(2) the regular tax for the taxable year. 

(b) Tentative minimum tax 

For purposes of this part— 

(1) Amount of tentative tax 

(A) Noncorporate taxpayers 

(i) In general 

In the case of a taxpayer other than a 
corporation, the tentative minimum tax 
for the taxable year is the sum of— 

(I) 26 percent of so much of the taxable 
excess as does not exceed $175,000, plus 

(II) 28 percent of so much of the tax-
able excess as exceeds $175,000. 

The amount determined under the preced-
ing sentence shall be reduced by the alter-
native minimum tax foreign tax credit for 
the taxable year. 

(ii) Taxable excess 

For purposes of this subsection, the term 
‘‘taxable excess’’ means so much of the al-
ternative minimum taxable income for the 
taxable year as exceeds the exemption 
amount. 
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