Rule 410

For rules on the same subject, but phrased in terms
of “humanitarian motives,” see Uniform Rule 52; Cali-
fornia Evidence Code §1152; Kansas Code of Civil Proce-
dure §60-452; New Jersey Evidence Rule 52.

Rule 410. Inadmissibility of Pleas, Plea Discus-
sions, and Related Statements

Except as otherwise provided in this rule, evi-
dence of the following is not, in any civil or
criminal proceeding, admissible against the de-
fendant who made the plea or was a participant
in the plea discussions:

(1) a plea of guilty which was later with-
drawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any
proceedings under Rule 11 of the Federal Rules
of Criminal Procedure or comparable state
procedure regarding either of the foregoing
pleas; or

(4) any statement made in the course of plea
discussions with an attorney for the prosecut-
ing authority which do not result in a plea of
guilty or which result in a plea of guilty later
withdrawn.

However, such a statement is admissible (i) in
any proceeding wherein another statement made
in the course of the same plea or plea discus-
sions has been introduced and the statement
ought in fairness be considered contempora-
neously with it, or (ii) in a criminal proceeding
for perjury or false statement if the statement
was made by the defendant under oath, on the
record and in the presence of counsel.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1933; Pub.
L. 94-149, §1(9), Dec. 12, 1975, 89 Stat. 805; Apr. 30,
1979, eff. Dec. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Withdrawn pleas of guilty were held inadmissible in
federal prosecutions in Kercheval v. United States, 274
U.S. 220, 47 S.Ct. 582, 71 L.Ed. 1009 (1927). The Court
pointed out that to admit the withdrawn plea would ef-
fectively set at naught the allowance of withdrawal and
place the accused in a dilemma utterly inconsistent
with the decision to award him a trial. The New York
Court of Appeals, in People v. Spitaleri, 9 N.Y.2d 168, 212
N.Y.S.2d 53, 173 N.E.2d 35 (1961), reexamined and over-
turned its earlier decisions which had allowed admis-
sion. In addition to the reasons set forth in Kercheval,
which was quoted at length, the court pointed out that
the effect of admitting the plea was to compel defend-
ant to take the stand by way of explanation and to
open the way for the prosecution to call the lawyer who
had represented him at the time of entering the plea.
State court decisions for and against admissibility are
collected in Annot., 86 A.L.R.2d 326.

Pleas of nolo contendere are recognized by Rule 11 of
the Rules of Criminal Procedure, although the law of
numerous States is to the contrary. The present rule
gives effect to the principal traditional characteristic
of the nolo plea, i.e., avoiding the admission of guilt
which is inherent in pleas of guilty. This position is
consistent with the construction of Section 5 of the
Clayton Act, 15 U.S.C. §16(a), recognizing the inconclu-
sive and compromise nature of judgments based on nolo
pleas. General Electric Co. v. City of San Antonio, 334 F.2d
480 (bth Cir. 1964); Commonwealth Edison Co. v. Allis-
Chalmers Mfg. Co., 323 F.2d 412 (7th Cir. 1963), cert. de-
nied 376 U.S. 939, 84 S.Ct. 794, 11 L.Ed.2d 659; Armco Steel
Corp. v. North Dakota, 376 F.2d 206 (8th Cir. 1967); City of
Burbank v. General Electric Co., 329 F.2d 825 (9th Cir.
1964). See also state court decisions in Annot., 18
A.L.R.2d 1287, 1314.

TITLE 28, APPENDIX—RULES OF EVIDENCE
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Exclusion of offers to plead guilty or nmolo has as its
purpose the promotion of disposition of criminal cases
by compromise. As pointed out in McCormick §251, p.
543

‘“Effective criminal law administration in many lo-
calities would hardly be possible if a large proportion
of the charges were not disposed of by such com-
promises.”’

See also People v. Hamilton, 60 Cal.2d 105, 32 Cal.Rptr.
4, 383 P.2d 412 (1963), discussing legislation designed to
achieve this result. As with compromise offers gener-
ally, Rule 408, free communication is needed, and secu-
rity against having an offer of compromise or related
statement admitted in evidence effectively encourages
it.

Limiting the exclusionary rule to use against the ac-
cused is consistent with the purpose of the rule, since
the possibility of use for or against other persons will
not impair the effectiveness of withdrawing pleas or
the freedom of discussion which the rule is designed to
foster. See A.B.A. Standards Relating to Pleas of
Guilty §2.2 (1968). See also the narrower provisions of
New Jersey Evidence Rule 52(2) and the unlimited ex-
clusion provided in California Evidence Code §1153.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT No. 93-650

The Committee added the phrase ‘‘Except as other-
wise provided by Act of Congress” to Rule 410 as sub-
mitted by the Court in order to preserve particular con-
gressional policy judgments as to the effect of a plea of
guilty or of nolo contendere. See 15 U.S.C. 16(a). The
Committee intends that its amendment refers to both
present statutes and statutes subsequently enacted.

NOTES OF THE COMMITTEE ON THE JUDICIARY, SENATE
REPORT No. 93-1277

As adopted by the House, rule 410 would make inad-
missible pleas of guilty or nolo contendere subse-
quently withdrawn as well as offers to make such pleas.
Such a rule is clearly justified as a means of encourag-
ing pleading. However, the House rule would then go on
to render inadmissible for any purpose statements
made in connection with these pleas or offers as well.

The committee finds this aspect of the House rule un-
justified. Of course, in certain circumstances such
statements should be excluded. If, for example, a plea
is vitiated because of coercion, statements made in
connection with the plea may also have been coerced
and should be inadmissible on that basis. In other
cases, however, voluntary statements of an accused
made in court on the record, in connection with a plea,
and determined by a court to be reliable should be ad-
missible even though the plea is subsequently with-
drawn. This is particularly true in those cases where, if
the House rule were in effect, a defendant would be able
to contradict his previous statements and thereby lie
with impunity [See Harris v. New York, 401 U.S. 222
(1971)]. To prevent such an injustice, the rule has been
modified to permit the use of such statements for the
limited purposes of impeachment and in subsequent
perjury or false statement prosecutions.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

The House bill provides that evidence of a guilty or
nolo contendere plea, of an offer of either plea, or of
statements made in connection with such pleas or of-
fers of such pleas, is inadmissible in any civil or crimi-
nal action, case or proceeding against the person mak-
ing such plea or offer. The Senate amendment makes
the rule inapplicable to a voluntary and reliable state-
ment made in court on the record where the statement
is offered in a subsequent prosecution of the declarant
for perjury or false statement.

The issues raised by Rule 410 are also raised by pro-
posed Rule 11(e)(6) of the Federal Rules of Criminal
Procedure presently pending before Congress. This pro-
posed rule, which deals with the admissibility of pleas
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of guilty or nolo contendere, offers to make such pleas,
and statements made in connection with such pleas,
was promulgated by the Supreme Court on April 22,
1974, and in the absence of congressional action will be-
come effective on August 1, 1975. The conferees intend
to make no change in the presently-existing case law
until that date, leaving the courts free to develop rules
in this area on a case-by-case basis.

The Conferees further determined that the issues pre-
sented by the use of guilty and nolo contendere pleas,
offers of such pleas, and statements made in connection
with such pleas or offers, can be explored in greater de-
tail during Congressional consideration of Rule 11(e)(6)
of the Federal Rules of Criminal Procedure. The Con-
ferees believe, therefore, that it is best to defer its ef-
fective date until August 1, 1975. The Conferees intend
that Rule 410 would be superseded by any subsequent
Federal Rule of Criminal Procedure or Act of Congress
with which it is inconsistent, if the Federal Rule of
Criminal Procedure or Act of Congress takes effect or
becomes law after the date of the enactment of the act
establishing the rules of evidence.

The conference adopts the Senate amendment with
an amendment that expresses the above intentions.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Present rule 410 conforms to rule 11(e)(6) of the Fed-
eral Rules of Criminal Procedure. A proposed amend-
ment to rule 11(e)(6) would clarify the circumstances in
which pleas, plea discussions and related statements
are inadmissible in evidence; see Advisory Committee
Note thereto. The amendment proposed above would
make comparable changes in rule 410.

AMENDMENT BY PUBLIC LAW

1975—Pub. L. 94-149 substituted heading reading ‘‘In-
admissibility of Pleas, Offers of Pleas, and Related
Statements” for ‘‘Offer to Plead Guilty; Nolo Con-
tendere; Withdrawn Pleas of Guilty’’; substituted in
first sentence ‘‘provided in this rule’ for ‘‘provided by
Act of Congress’’, inserted therein ¢, and relevant to,”
following ‘in connection with”’, and deleted therefrom
‘“‘action, case, or’’ preceding ‘‘proceeding’’; added sec-
ond sentence relating to admissibility of statements in
criminal proceedings for perjury or false statements;
deleted former second sentence providing that ‘This
rule shall not apply to the introduction of voluntary
and reliable statements made in court on the record in
connection with any of the foregoing pleas or offers
where offered for impeachment purposes or in a subse-
quent prosecution of the declarant for perjury or false
statement.””; and deleted former second par. providing
that ‘“This rule shall not take effect until August 1,
1975, and shall be superseded by any amendment to the
Federal Rules of Criminal Procedure which is incon-
sistent with this rule, and which takes effect after the
date of the enactment of the Act establishing these
Federal Rules of Evidence.”

EFFECTIVE DATE OF 1979 AMENDMENT

Pub. L. 9642, July 31, 1979, 93 Stat. 326, provided in
part that the effective date of the amendment trans-
mitted to Congress on Apr. 30, 1979, be extended from
Aug. 1, 1979, to Dec. 1, 1980.

Rule 411. Liability Insurance

Evidence that a person was or was not insured
against liability is not admissible upon the issue
whether the person acted negligently or other-
wise wrongfully. This rule does not require the
exclusion of evidence of insurance against liabil-
ity when offered for another purpose, such as
proof of agency, ownership, or control, or bias or
prejudice of a witness.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1933;
Mar. 2, 1987, eff. Oct. 1, 1987.)

TITLE 28, APPENDIX—RULES OF EVIDENCE

Rule 412

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The courts have with substantial unanimity rejected
evidence of liability insurance for the purpose of prov-
ing fault, and absence of liability insurance as proof of
lack of fault. At best the inference of fault from the
fact of insurance coverage is a tenuous one, as is its
converse. More important, no doubt, has been the feel-
ing that knowledge of the presence or absence of liabil-
ity insurance would induce juries to decide cases on im-
proper grounds. McCormick §168; Annot., 4 A.L.R.2d
761. The rule is drafted in broad terms so as to include
contributory negligence or other fault of a plaintiff as
well as fault of a defendant.

The second sentence points out the limits of the rule,
using well established illustrations. Id.

For similar rules see Uniform Rule 54; California Evi-
dence Code §1155; Kansas Code of Civil Procedure
§60-454; New Jersey Evidence Rule 54.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

Rule 412. Sex Offense Cases; Relevance of Al-
leged Victim’s Past Sexual Behavior or Al-
leged Sexual Predisposition

(a) EVIDENCE GENERALLY INADMISSIBLE. The
following evidence is not admissible in any civil
or criminal proceeding involving alleged sexual
misconduct except as provided in subdivisions
(b) and (c¢):

(1) Evidence offered to prove that any al-
leged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged vic-
tim’s sexual predisposition.

(b) EXCEPTIONS.

(1) In a criminal case, the following evidence
is admissible, if otherwise admissible under
these rules:

(A) evidence of specific instances of sexual
behavior by the alleged victim offered to
prove that a person other than the accused
was the source of semen, injury or other
physical evidence;

(B) evidence of specific instances of sexual
behavior by the alleged victim with respect
to the person accused of the sexual mis-
conduct offered by the accused to prove con-
sent or by the prosecution; and

(C) evidence the exclusion of which would
violate the constitutional rights of the de-
fendant.

(2) In a civil case, evidence offered to prove
the sexual behavior or sexual predisposition of
any alleged victim is admissible if it is other-
wise admissible under these rules and its pro-
bative value substantially outweighs the dan-
ger of harm to any victim and of unfair preju-
dice to any party. Evidence of an alleged vic-
tim’s reputation is admissible only if it has
been placed in controversy by the alleged vic-
tim.

(c) PROCEDURE TO DETERMINE ADMISSIBILITY.

(1) A party intending to offer evidence under
subdivision (b) must—

(A) file a written motion at least 14 days
before trial specifically describing the evi-
dence and stating the purpose for which it is
offered unless the court, for good cause re-
quires a different time for filing or permits
filing during trial; and
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