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1 So in original. Does not conform to section catchline. 

by a patented method, by a person entitled to 
assert a defense under this section with re-
spect to that useful end result shall exhaust 
the patent owner’s rights under the patent to 
the extent such rights would have been ex-
hausted had such sale or other disposition 
been made by the patent owner. 

(3) LIMITATIONS AND QUALIFICATIONS OF DE-
FENSE.—The defense to infringement under 
this section is subject to the following: 

(A) PATENT.—A person may not assert the 
defense under this section unless the inven-
tion for which the defense is asserted is for 
a method. 

(B) DERIVATION.—A person may not assert 
the defense under this section if the subject 
matter on which the defense is based was de-
rived from the patentee or persons in privity 
with the patentee. 

(C) NOT A GENERAL LICENSE.—The defense 
asserted by a person under this section is 
not a general license under all claims of the 
patent at issue, but extends only to the spe-
cific subject matter claimed in the patent 
with respect to which the person can assert 
a defense under this chapter, except that the 
defense shall also extend to variations in the 
quantity or volume of use of the claimed 
subject matter, and to improvements in the 
claimed subject matter that do not infringe 
additional specifically claimed subject mat-
ter of the patent. 

(4) BURDEN OF PROOF.—A person asserting 
the defense under this section shall have the 
burden of establishing the defense by clear and 
convincing evidence. 

(5) ABANDONMENT OF USE.—A person who has 
abandoned commercial use of subject matter 
may not rely on activities performed before 
the date of such abandonment in establishing 
a defense under this section with respect to 
actions taken after the date of such abandon-
ment. 

(6) PERSONAL DEFENSE.—The defense under 
this section may be asserted only by the per-
son who performed the acts necessary to es-
tablish the defense and, except for any trans-
fer to the patent owner, the right to assert the 
defense shall not be licensed or assigned or 
transferred to another person except as an an-
cillary and subordinate part of a good faith as-
signment or transfer for other reasons of the 
entire enterprise or line of business to which 
the defense relates. 

(7) LIMITATION ON SITES.—A defense under 
this section, when acquired as part of a good 
faith assignment or transfer of an entire en-
terprise or line of business to which the de-
fense relates, may only be asserted for uses at 
sites where the subject matter that would 
otherwise infringe one or more of the claims is 
in use before the later of the effective filing 
date of the patent or the date of the assign-
ment or transfer of such enterprise or line of 
business. 

(8) UNSUCCESSFUL ASSERTION OF DEFENSE.—If 
the defense under this section is pleaded by a 
person who is found to infringe the patent and 
who subsequently fails to demonstrate a rea-
sonable basis for asserting the defense, the 
court shall find the case exceptional for the 

purpose of awarding attorney fees under sec-
tion 285 of this title. 

(9) INVALIDITY.—A patent shall not be 
deemed to be invalid under section 102 or 103 of 
this title solely because a defense is raised or 
established under this section. 

(Added Pub. L. 106–113, div. B, § 1000(a)(9) [title 
IV, § 4302(a)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–555.) 

EFFECTIVE DATE 

Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, subtitle C, 

§ 4303], Nov. 29, 1999, 113 Stat. 1536, 1501A–557, provided 

that: ‘‘This subtitle [enacting this section and provi-

sions set out as a note under section 1 of this title] and 

the amendments made by this subtitle shall take effect 

on the date of the enactment of this Act [Nov. 29, 1999], 

but shall not apply to any action for infringement that 

is pending on such date of enactment or with respect to 

any subject matter for which an adjudication of in-

fringement, including a consent judgment, has been 

made before such date of enactment.’’ 
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AMENDMENTS 

1999—Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 

§ 4102(b)], Nov. 29, 1999, 113 Stat. 1536, 1501A–554, added 

item 297. 
1992—Pub. L. 102–560, § 2(b), Oct. 28, 1992, 106 Stat. 4230, 

added item 296. 
1988—Pub. L. 100–418, title IX, §§ 9004(b), 9005(b), Aug. 

23, 1988, 102 Stat. 1566, inserted ‘‘and other remedies’’ in 

item 287 and added item 295. 
1982—Pub. L. 97–247, § 17(b)(2), Aug. 27, 1982, 96 Stat. 

323, added item 294. 

§ 281. Remedy for infringement of patent 

A patentee shall have remedy by civil action 
for infringement of his patent. 

(July 19, 1952, ch. 950, 66 Stat. 812.) 

HISTORICAL AND REVISION NOTES 

Based on Title 35, U.S.C., 1946 ed., §§ 67 and 70, part 

(R.S. 4919; R.S. 4921, amended (1) Mar. 3, 1897, ch. 391, § 6, 

29 Stat. 694, (2) Feb. 18, 1922, ch. 58, § 8, 42 Stat. 392, (3) 

Aug. 1, 1946, ch. 726, § 1, 60 Stat. 778). 
The corresponding two sections of existing law are di-

vided among sections 281, 283, 284, 285, 286 and 289 with 
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