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under the authority of section 253l of this 
title. 

(b) Effective date 

This section shall apply to contracts entered 
into on or after August 15, 2003. 

(Pub. L. 108–72, § 4, Aug. 15, 2003, 117 Stat. 889.) 

CODIFICATION 

Section was not enacted as part of title III of act 

June 30, 1949, ch. 288, 63 Stat. 393, which comprises this 

subchapter. 

§ 253m. Design-build selection procedures 

(a) Authorization 

Unless the traditional acquisition approach of 
design-bid-build established under sections 1101 
to 1104 of title 40 is used or another acquisition 
procedure authorized by law is used, the head of 
an executive agency shall use the two-phase se-
lection procedures authorized in this section for 
entering into a contract for the design and con-
struction of a public building, facility, or work 
when a determination is made under subsection 
(b) of this section that the procedures are appro-
priate for use. 

(b) Criteria for use 

A contracting officer shall make a determina-
tion whether two-phase selection procedures are 
appropriate for use for entering into a contract 
for the design and construction of a public build-
ing, facility, or work when the contracting offi-
cer anticipates that three or more offers will be 
received for such contract, design work must be 
performed before an offeror can develop a price 
or cost proposal for such contract, the offeror 
will incur a substantial amount of expense in 
preparing the offer, and the contracting officer 
has considered information such as the follow-
ing: 

(1) The extent to which the project require-
ments have been adequately defined. 

(2) The time constraints for delivery of the 
project. 

(3) The capability and experience of poten-
tial contractors. 

(4) The suitability of the project for use of 
the two-phase selection procedures. 

(5) The capability of the agency to manage 
the two-phase selection process. 

(6) Other criteria established by the agency. 

(c) Procedures described 

Two-phase selection procedures consist of the 
following: 

(1) The agency develops, either in-house or 
by contract, a scope of work statement for in-
clusion in the solicitation that defines the 
project and provides prospective offerors with 
sufficient information regarding the Govern-
ment’s requirements (which may include cri-
teria and preliminary design, budget param-
eters, and schedule or delivery requirements) 
to enable the offerors to submit proposals 
which meet the Government’s needs. If the 
agency contracts for development of the scope 
of work statement, the agency shall contract 
for architectural and engineering services as 
defined by and in accordance with sections 
1101 to 1104 of title 40. 

(2) The contracting officer solicits phase-one 
proposals that— 

(A) include information on the offeror’s— 
(i) technical approach; and 
(ii) technical qualifications; and 

(B) do not include— 
(i) detailed design information; or 
(ii) cost or price information. 

(3) The evaluation factors to be used in eval-
uating phase-one proposals are stated in the 
solicitation and include specialized experience 
and technical competence, capability to per-
form, past performance of the offeror’s team 
(including the architect-engineer and con-
struction members of the team) and other ap-
propriate factors, except that cost-related or 
price-related evaluation factors are not per-
mitted. Each solicitation establishes the rel-
ative importance assigned to the evaluation 
factors and subfactors that must be considered 
in the evaluation of phase-one proposals. The 
agency evaluates phase-one proposals on the 
basis of the phase-one evaluation factors set 
forth in the solicitation. 

(4) The contracting officer selects as the 
most highly qualified the number of offerors 
specified in the solicitation to provide the 
property or services under the contract and re-
quests the selected offerors to submit phase- 
two competitive proposals that include tech-
nical proposals and cost or price information. 
Each solicitation establishes with respect to 
phase two— 

(A) the technical submission for the pro-
posal, including design concepts or proposed 
solutions to requirements addressed within 
the scope of work (or both), and 

(B) the evaluation factors and subfactors, 
including cost or price, that must be consid-
ered in the evaluations of proposals in ac-
cordance with subsections (b), (c), and (d) of 
section 253a of this title. 

The contracting officer separately evaluates 
the submissions described in subparagraphs 
(A) and (B). 

(5) The agency awards the contract in ac-
cordance with section 253b of this title. 

(d) Solicitation to state number of offerors to be 
selected for phase-two requests for competi-
tive proposals 

A solicitation issued pursuant to the proce-
dures described in subsection (c) of this section 
shall state the maximum number of offerors 
that are to be selected to submit competitive 
proposals pursuant to subsection (c)(4) of this 
section. The maximum number specified in the 
solicitation shall not exceed 5 unless the agency 
determines with respect to an individual solici-
tation that a specified number greater than 5 is 
in the Government’s interest and is consistent 
with the purposes and objectives of the two- 
phase selection process. 

(e) Requirement for guidance and regulations 

The Federal Acquisition Regulation shall in-
clude guidance— 

(1) regarding the factors that may be consid-
ered in determining whether the two-phase 
contracting procedures authorized by sub-
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section (a) of this section are appropriate for 
use in individual contracting situations; 

(2) regarding the factors that may be used in 
selecting contractors; and 

(3) providing for a uniform approach to be 
used Government-wide. 

(June 30, 1949, ch. 288, title III, § 303M, as added 
Pub. L. 104–106, div. D, title XLI, § 4105(b)(1), Feb. 
10, 1996, 110 Stat. 647.) 

CODIFICATION 

‘‘Sections 1101 to 1104 of title 40’’ substituted in sub-

sec. (a) for ‘‘the Brooks Architect-Engineers Act (title 

IX of this Act)’’ and in subsec. (c)(1) for ‘‘the Brooks 

Architect-Engineers Act (40 U.S.C. 541 et seq.)’’ on au-

thority of Pub. L. 107–217, § 5(c), Aug. 21, 2002, 116 Stat. 

1303, the first section of which enacted Title 40, Public 

Buildings, Property, and Works. 

EFFECTIVE DATE 

For effective date and applicability of section, see 

section 4401 of Pub. L. 104–106, set out as an Effective 

Date of 1996 Amendment note under section 251 of this 

title. 

§ 254. Contract requirements 

(a) Contracts awarded using procedures other 
than sealed-bid procedures 

Except as provided in subsection (b) of this 
section, contracts awarded after using proce-
dures other than sealed-bid procedures may be 
of any type which in the opinion of the agency 
head will promote the best interests of the Gov-
ernment. Every contract awarded after using 
procedures other than sealed-bid procedures 
shall contain a suitable warranty, as determined 
by the agency head, by the contractor that no 
person or selling agency has been employed or 
retained to solicit or secure such contract upon 
an agreement or understanding for a commis-
sion, percentage, brokerage, or contingent fee, 
excepting bona fide employees or bona fide es-
tablished commercial or selling agencies main-
tained by the contractor for the purpose of se-
curing business, for the breach or violation of 
which warranty the Government shall have the 
right to annul such contract without liability or 
in its discretion to deduct from the contract 
price or consideration the full amount of such 
commission, percentage, brokerage, or contin-
gent fee. The preceding sentence does not apply 
to a contract for an amount that is not greater 
than the simplified acquisition threshold or to a 
contract for the acquisition of commercial 
items. 

(b) Barred contracts; fee limitation; determina-
tion of use; advance notification 

The cost-plus-a-percentage-of-cost system of 
contracting shall not be used, and in the case of 
a cost-plus-a-fixed-fee contract the fee shall not 
exceed 10 percent of the estimated cost of the 
contract, exclusive of the fee, as determined by 
the agency head at the time of entering into 
such contract (except that a fee not in excess of 
15 percent of such estimated cost is authorized 
in any such contract for experimental, develop-
mental, or research work and that a fee inclu-
sive of the contractor’s costs and not in excess 
of 6 percent of the estimated cost, exclusive of 
fees, as determined by the agency head at the 

time of entering into the contract, of the project 
to which such fee is applicable is authorized in 
contracts for architectural or engineering serv-
ices relating to any public works or utility 
project). All cost and cost-plus-a-fixed-fee con-
tracts shall provide for advance notification by 
the contractor to the procuring agency of any 
subcontract thereunder on a cost-plus-a-fixed- 
fee basis and of any fixed-price subcontract or 
purchase order which exceeds in dollar amount 
either the simplified acquisition threshold or 5 
percent of the total estimated cost of the prime 
contract; and a procuring agency, through any 
authorized representative thereof, shall have the 
right to inspect the plans and to audit the books 
and records of any prime contractor or sub-
contractor engaged in the performance of a cost 
or cost-plus-a-fixed-fee contract. 

(June 30, 1949, ch. 288, title III, § 304, 63 Stat. 395; 
Oct. 31, 1951, ch. 652, 65 Stat. 700; July 12, 1952, 
ch. 703, § 1(m), 66 Stat. 594; Pub. L. 89–607, § 2, 
Sept. 27, 1966, 80 Stat. 850; Pub. L. 98–369, div. B, 
title VII, §§ 2712, 2714(a)(2), (3), July 18, 1984, 98 
Stat. 1181, 1184; Pub. L. 103–355, title I, §§ 1071, 
1251(a)(1), title II, § 2251(b), title IV, §§ 4103(c), 
4402(c), title VIII, § 8204(b), title X, § 10005(e), Oct. 
13, 1994, 108 Stat. 3270, 3278, 3320, 3341, 3349, 3396, 
3408.) 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–355, §§ 4103(c), 8204(b), in-

serted at end ‘‘The preceding sentence does not apply 

to a contract for an amount that is not greater than 

the simplified acquisition threshold or to a contract for 

the acquisition of commercial items.’’ 
Subsec. (b). Pub. L. 103–355, §§ 4402(c), 10005(e), sub-

stituted ‘‘percent’’ for ‘‘per centum’’ wherever appear-

ing and ‘‘either the simplified acquisition threshold’’ 

for ‘‘either $25,000’’ in last sentence. 
Pub. L. 103–355, § 1071, struck out after first sentence 

‘‘Neither a cost nor a cost-plus-a-fixed-fee contract nor 

an incentive-type contract shall be used unless the 

agency head determines that such method of contract-

ing is likely to be less costly than other methods or 

that it is impractical to secure property or services of 

the kind or quality required without the use of a cost 

or cost-plus-a-fixed-fee contract or an incentive-type 

contract.’’ 
Subsec. (c). Pub. L. 103–355, § 2251(b), struck out sub-

sec. (c) which related to examination of books, records, 

etc. of contractors, time limitations, exemptions, ex-

ceptional conditions, and reports to Congress. See sec-

tion 254d of this title. 
Subsec. (d). Pub. L. 103–355, § 1251(a)(1), struck out 

subsec. (d) which related to submission of cost or pric-

ing data by contractors and subcontractors, certificate 

requirements, adjustment of price, inspection of books, 

records, etc., necessity of data, and exceptions. See sec-

tion 254b of this title. 
1984—Pub. L. 98–369, § 2714(a)(2), amended section 

catchline generally. 
Subsec. (a). Pub. L. 98–369, § 2714(a)(3)(A), (B), sub-

stituted ‘‘awarded after using procedures other than 

sealed-bid procedures’’ for ‘‘negotiated pursuant to sec-

tion 252(c) of this title’’ in first and second sentences. 
Subsec. (c). Pub. L. 98–369, § 2714(a)(3)(C), substituted 

‘‘awarded after using procedures other than sealed-bid 

procedures’’ for ‘‘negotiated without advertising pursu-

ant to authority contained in this Act’’ in first sen-

tence. 
Subsec. (d). Pub. L. 98–369, § 2712, added subsec. (d). 
1966—Subsec. (c). Pub. L. 89–607 provided for exemp-

tion of certain contracts with foreign contractors from 

the requirement for an examination-of-records clause, 

such determination to be reported to Congress. 
1952—Subsec. (b). Act July 12, 1952, substituted ‘‘prop-

erty’’ for ‘‘supplies’’. 
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