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§9512. Repealed. Pub. L. 97-35,
§902(e)(1), Aug. 13, 1981, 95 Stat. 560

Section, Pub. L. 96-398, title VI, §602, Oct. 7, 1980, 94
Stat. 1604, related to grants for services for rape vic-
tims.

title IX,

EFFECTIVE DATE OF REPEAL

Repeal effective Oct. 1, 1981, see section 902(h) of Pub.
L. 97-35, set out as an Effective Date of 1981 Amend-
ment note under section 238! of this title.

SUBCHAPTER VI—MISCELLANEOUS

§9521. Repealed. Pub. L. 97-35, title IX,
§902(e)(1), Aug. 13, 1981, 95 Stat. 560

Section, Pub. L. 96-398, title VIII, §801, Oct. 7, 1980, 94
Stat. 1605, related to employee protection arrange-
ments.

EFFECTIVE DATE OF REPEAL

Repeal effective Oct. 1, 1981, see section 902(h) of Pub.
L. 97-35, set out as an Effective Date of 1981 Amend-
ment note under section 238! of this title.

§9522. Report on shelter and basic living needs
of chronically mentally ill individuals

(a) Submission to Congressional committees by
Secretaries of Health and Human Services
and Housing and Urban Development

The Secretary of Health and Human Services
and the Secretary of Housing and Urban Devel-
opment shall jointly submit a report to the
Committees on Labor and Human Resources and
Banking, Housing, and Urban Affairs of the Sen-
ate, and the Committees on Energy and Com-
merce and Banking, Finance, and Urban Affairs
of the House of Representatives, relating to Fed-
eral efforts to respond to the shelter and basic
living needs of chronically mentally ill individ-
uals.

(b) Contents

The report required by subsection (a) of this
section shall include—

(1) an analysis of the extent to which chron-
ically mentally ill individuals remain inappro-
priately housed in institutional facilities or
have otherwise inadequate or inappropriate
housing arrangements;

(2) an analysis of available permanent non-
institutional housing arrangements for the
chronically mentally ill;

(3) an evaluation of ongoing permanent and
demonstration programs, funded in whole or
in part by Federal funds, which are designed to
provide noninstitutional shelter and basic liv-
ing services for the chronically mentally ill,
including—

(A) a description of each program;

(B) the total number of individuals esti-
mated to be eligible to participate in each
program, the number of individuals served
by each program, and an estimate of the
total population each program expects to
serve; and

(C) an assessment of the effectiveness of
each program in the provision of shelter and
basic living services;

(4) recommendations of measures to encour-
age States to coordinate and link the provi-
sions in State health plans which relate to
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mental health and, in particular, the shelter
and basic living needs of chronically mentally
ill individuals, with local and State housing
plans;

(5) recommendations for Federal legislation
relating to the provision of permanent resi-
dential noninstitutional housing arrange-
ments and basic living services for chronically
mentally ill individuals, including an estimate
of the cost of such recommendations; and

(6) any other recommendations for Federal
initiatives which, in the judgment of the Sec-
retary of Health and Human Services and the
Secretary of Housing and Urban Development,
will lead to improved shelter and basic living
services for chronically mentally ill individ-
uals.

(c) Submission date

The report required by subsection (a) of this
section shall be submitted to the committees re-
ferred to in subsection (a) of this section no
later than January 1, 1981.

(Pub. L. 96-398, title VIII, §802, Oct. 7, 1980, 94
Stat. 1606; H. Res. 549, Mar. 25, 1980.)

CHANGE OF NAME

Committee on Labor and Human Resources of Senate
changed to Committee on Health, Education, Labor,
and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2. Committee
on Banking and Financial Services of House of Rep-
resentatives abolished and replaced by Committee on
Financial Services of House of Representatives, and ju-
risdiction over matters relating to securities and ex-
changes and insurance generally transferred from Com-
mittee on Energy and Commerce of House of Represent-
atives by House Resolution No. 5, One Hundred Seventh
Congress, Jan. 3, 2001.

§9523. Repealed. Pub. L. 97-35,
§902(e)(1), Aug. 13, 1981, 95 Stat. 560

Section, Pub. L. 96-398, title VIII, §806, Oct. 7, 1980, 94
Stat. 1609, related to contracting authority.

title IX,

EFFECTIVE DATE OF REPEAL

Repeal effective Oct. 1, 1981, see section 902(h) of Pub.
L. 97-35, set out as an Effective Date of 1981 Amend-
ment note under section 238! of this title.

CHAPTER 103—COMPREHENSIVE ENVIRON-
MENTAL RESPONSE, COMPENSATION, AND
LIABILITY

SUBCHAPTER I—HAZARDOUS SUBSTANCES
RELEASES, LIABILITY, COMPENSATION

Sec.

9601. Definitions.

9602. Designation of additional hazardous sub-
stances and establishment of reportable re-
leased quantities; regulations.

9603. Notification requirements respecting released
substances.

9604. Response authorities.

9605. National contingency plan.

9606. Abatement actions.

9607. Liability.

9608. Financial responsibility.

9609. Civil penalties and awards.

9610. Employee protection.
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Sec.

9611. Uses of Fund.

9612. Claims procedure.

9613. Civil proceedings.

9614. Relationship to other law.

9615. Presidential delegation and assignment of du-
ties or powers and promulgation of regula-
tions.

9616. Schedules.

9617. Public participation.

9618. High priority for drinking water supplies.

9619. Response action contractors.

9620. Federal facilities.

9621. Cleanup standards.

9622. Settlements.

9623. Reimbursement to local governments.

9624. Methane recovery.

9625. Section 6921(b)(3)(A)(i) waste.

9626. Indian tribes.

9627. Recycling transactions.

9628. State response programs.

SUBCHAPTER II—HAZARDOUS SUBSTANCE

RESPONSE REVENUE

PART A—HAZARDOUS SUBSTANCE RESPONSE TRUST

FUND

9631 to 9633. Repealed.
PART B—POST-CLOSURE LIABILITY TRUST FUND

9641.

Repealed.

SUBCHAPTER III—MISCELLANEOUS PROVISIONS

9651. Reports and studies.

9652. Effective dates; savings provisions.

9653. Repealed.

9654. Applicability of Federal water pollution con-
trol funding, etc., provisions.

9655. Legislative veto of rule or regulation.

9656. Transportation of hazardous substances; list-
ing as hazardous material; liability for re-
lease.

9657. Separability; contribution.

9658. Actions under State law for damages from ex-
posure to hazardous substances.

9659. Citizens suits.

9660. Research, development, and demonstration.

9660a. Grant program.

9661. Love Canal property acquisition.

9662. Limitation on contract and borrowing au-
thority.

SUBCHAPTER IV—POLLUTION INSURANCE

9671. Definitions.

9672. State laws; scope of subchapter.

9673. Risk retention groups.

9674. Purchasing groups.

9675. Applicability of securities laws.

SUBCHAPTER I—HAZARDOUS SUBSTANCES
RELEASES, LIABILITY, COMPENSATION

§9601. Definitions

For purpose of this subchapter—
(1) The term ‘‘act of God”’ means an unan-
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ticipated grave natural disaster or other natu-
ral phenomenon of an exceptional, inevitable,
and irresistible character, the effects of which
could not have been prevented or avoided by
the exercise of due care or foresight.

(2) The term ‘‘Administrator’” means the Ad-
ministrator of the United States Environ-
mental Protection Agency.

(8) The term ‘‘barrel’”” means forty-two
United States gallons at sixty degrees Fahr-
enheit.

(4) The term ‘‘claim’” means a demand in
writing for a sum certain.
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(5) The term ‘‘claimant’ means any person
who presents a claim for compensation under
this chapter.

(6) The term ‘‘damages’ means damages for
injury or loss of natural resources as set forth
in section 9607(a) or 9611(b) of this title.

(7) The term ‘“‘drinking water supply’ means
any raw or finished water source that is or
may be used by a public water system (as de-
fined in the Safe Drinking Water Act [42
U.S.C. 300f et seq.]) or as drinking water by
one or more individuals.

(8) The term ‘‘environment’” means (A) the
navigable waters, the waters of the contiguous
zone, and the ocean waters of which the natu-
ral resources are under the exclusive manage-
ment authority of the United States under the
Magnuson-Stevens Fishery Conservation and
Management Act [16 U.S.C. 1801 et seq.], and
(B) any other surface water, ground water,
drinking water supply, land surface or sub-
surface strata, or ambient air within the
United States or under the jurisdiction of the
United States.

(9) The term ‘‘facility’” means (A) any build-
ing, structure, installation, equipment, pipe or
pipeline (including any pipe into a sewer or
publicly owned treatment works), well, pit,
pond, lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling
stock, or aircraft, or (B) any site or area where
a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise
come to be located; but does not include any
consumer product in consumer use or any ves-

el.

(10) The term ‘‘federally permitted release”
means (A) discharges in compliance with a
permit under section 402 of the Federal Water
Pollution Control Act [33 U.S.C. 1342], (B) dis-
charges resulting from circumstances identi-
fied and reviewed and made part of the public
record with respect to a permit issued or
modified under section 402 of the Federal
Water Pollution Control Act and subject to a
condition of such permit, (C) continuous or an-
ticipated intermittent discharges from a point
source, identified in a permit or permit appli-
cation under section 402 of the Federal Water
Pollution Control Act, which are caused by
events occurring within the scope of relevant
operating or treatment systems, (D) dis-
charges in compliance with a legally enforce-
able permit under section 404 of the Federal
Water Pollution Control Act [33 U.S.C. 1344],
(E) releases in compliance with a legally en-
forceable final permit issued pursuant to sec-
tion 3005(a) through (d) of the Solid Waste Dis-
posal Act [42 U.S.C. 6925(a)—-(d)] from a hazard-
ous waste treatment, storage, or disposal fa-
cility when such permit specifically identifies
the hazardous substances and makes such sub-
stances subject to a standard of practice, con-
trol procedure or bioassay limitation or condi-
tion, or other control on the hazardous sub-
stances in such releases, (F) any release in
compliance with a legally enforceable permit
issued under section 1412 of title 33 of! section
1413 of title 33, (G) any injection of fluids au-

180 in original. Probably should be ‘‘or’.
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thorized under Federal underground injection
control programs or State programs submitted
for Federal approval (and not disapproved by
the Administrator of the Environmental Pro-
tection Agency) pursuant to part C of the Safe
Drinking Water Act [42 U.S.C. 300h et seq.], (H)
any emission into the air subject to a permit
or control regulation under section 111 [42
U.S.C. 7411], section 112 [42 U.S.C. 7412], title I
part C [42 U.S.C. 7470 et seq.], title I part D [42
U.S.C. 7501 et seq.], or State implementation
plans submitted in accordance with section 110
of the Clean Air Act [42 U.S.C. 7410] (and not
disapproved by the Administrator of the Envi-
ronmental Protection Agency), including any
schedule or waiver granted, promulgated, or
approved under these sections, (I) any injec-
tion of fluids or other materials authorized
under applicable State law (i) for the purpose
of stimulating or treating wells for the pro-
duction of crude oil, natural gas, or water, (ii)
for the purpose of secondary, tertiary, or other
enhanced recovery of crude oil or natural gas,
or (iii) which are brought to the surface in
conjunction with the production of crude oil
or natural gas and which are reinjected, (J)
the introduction of any pollutant into a pub-
licly owned treatment works when such pol-
lutant is specified in and in compliance with
applicable pretreatment standards of section
307(b) or (c) of the Clean Water Act [33 U.S.C.
1317(b), (c¢)] and enforceable requirements in a
pretreatment program submitted by a State or
municipality for Federal approval under sec-
tion 402 of such Act [33 U.S.C. 1342], and (K)
any release of source, special nuclear, or by-
product material, as those terms are defined
in the Atomic Energy Act of 1954 [42 U.S.C.
2011 et seq.], in compliance with a legally en-
forceable license, permit, regulation, or order
issued pursuant to the Atomic Energy Act of
1954.

(11) The term “Fund” or ‘“Trust Fund”
means the Hazardous Substance Superfund es-
tablished by section 9507 of title 26.

(12) The term ‘‘ground water’” means water
in a saturated zone or stratum beneath the
surface of land or water.

(13) The term ‘‘guarantor’” means any per-
son, other than the owner or operator, who
provides evidence of financial responsibility
for an owner or operator under this chapter.

(14) The term ‘‘hazardous substance’ means
(A) any substance designated pursuant to sec-
tion 311(b)(2)(A) of the Federal Water Pollu-
tion Control Act [33 U.S.C. 1321(b)(2)(A)], (B)
any element, compound, mixture, solution, or
substance designated pursuant to section 9602
of this title, (C) any hazardous waste having
the characteristics identified under or listed
pursuant to section 3001 of the Solid Waste
Disposal Act [42 U.S.C. 6921] (but not including
any waste the regulation of which under the
Solid Waste Disposal Act [42 U.S.C. 6901 et
seq.] has been suspended by Act of Congress),
(D) any toxic pollutant listed under section
307(a) of the Federal Water Pollution Control
Act [33 U.S.C. 1317(a)], (E) any hazardous air
pollutant listed under section 112 of the Clean
Air Act [42 U.S.C. 7412], and (F) any immi-
nently hazardous chemical substance or mix-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 6310

ture with respect to which the Administrator
has taken action pursuant to section 7 of the
Toxic Substances Control Act [15 U.S.C. 2606].
The term does not include petroleum, includ-
ing crude oil or any fraction thereof which is
not otherwise specifically listed or designated
as a hazardous substance under subparagraphs
(A) through (F) of this paragraph, and the
term does not include natural gas, natural gas
liquids, liquefied natural gas, or synthetic gas
usable for fuel (or mixtures of natural gas and
such synthetic gas).

(15) The term ‘‘navigable waters” or ‘“‘navi-
gable waters of the United States’” means the
waters of the United States, including the ter-
ritorial seas.

(16) The term ‘‘natural resources’” means
land, fish, wildlife, biota, air, water, ground
water, drinking water supplies, and other such
resources belonging to, managed by, held in
trust by, appertaining to, or otherwise con-
trolled by the United States (including the re-
sources of the fishery conservation zone estab-
lished by the Magnuson-Stevens Fishery Con-
servation and Management Act [16 U.S.C. 1801
et seq.]), any State or local government, any
foreign government, any Indian tribe, or, if
such resources are subject to a trust restric-
tion on alienation, any member of an Indian
tribe.

(17) The term ‘‘offshore facility’”’ means any
facility of any kind located in, on, or under,
any of the navigable waters of the United
States, and any facility of any kind which is
subject to the jurisdiction of the United
States and is located in, on, or under any
other waters, other than a vessel or a public
vessel.

(18) The term ‘‘onshore facility” means any
facility (including, but not limited to, motor
vehicles and rolling stock) of any kind located
in, on, or under, any land or nonnavigable wa-
ters within the United States.

(19) The term ‘‘otherwise subject to the ju-
risdiction of the United States’ means subject
to the jurisdiction of the United States by vir-
tue of United States citizenship, United States
vessel documentation or numbering, or as pro-
vided by international agreement to which the
United States is a party.

(20)(A) The term ‘‘owner or operator’” means
(i) in the case of a vessel, any person owning,
operating, or chartering by demise, such ves-
sel, (ii) in the case of an onshore facility or an
offshore facility, any person owning or operat-
ing such facility, and (iii) in the case of any
facility, title or control of which was conveyed
due to bankruptcy, foreclosure, tax delin-
quency, abandonment, or similar means to a
unit of State or local government, any person
who owned, operated, or otherwise controlled
activities at such facility immediately before-
hand. Such term does not include a person,
who, without participating in the manage-
ment of a vessel or facility, holds indicia of
ownership primarily to protect his security in-
terest in the vessel or facility.

(B) In the case of a hazardous substance
which has been accepted for transportation by
a common or contract carrier and except as
provided in section 9607(a)(3) or (4) of this
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title, (i) the term ‘‘owner or operator’ shall
mean such common carrier or other bona fide
for hire carrier acting as an independent con-
tractor during such transportation, (ii) the
shipper of such hazardous substance shall not
be considered to have caused or contributed to
any release during such transportation which
resulted solely from circumstances or condi-
tions beyond his control.

(C) In the case of a hazardous substance
which has been delivered by a common or con-
tract carrier to a disposal or treatment facil-
ity and except as provided in section 9607(a)(3)
or (4) of this title, (i) the term ‘“‘owner or oper-
ator” shall not include such common or con-
tract carrier, and (ii) such common or con-
tract carrier shall not be considered to have
caused or contributed to any release at such
disposal or treatment facility resulting from
circumstances or conditions beyond its con-
trol.

(D) The term ‘‘owner or operator’ does not
include a unit of State or local government
which acquired ownership or control involun-
tarily through bankruptcy, tax delinquency,
abandonment, or other circumstances in
which the government involuntarily acquires
title by virtue of its function as sovereign.
The exclusion provided under this paragraph
shall not apply to any State or local govern-
ment which has caused or contributed to the
release or threatened release of a hazardous
substance from the facility, and such a State
or local government shall be subject to the
provisions of this chapter in the same manner
and to the same extent, both procedurally and
substantively, as any nongovernmental entity,
including liability under section 9607 of this
title.

(E) EXCLUSION OF LENDERS NOT PARTICIPANTS
IN MANAGEMENT.—

(i) INDICIA OF OWNERSHIP TO PROTECT SECU-
RITY.—The term ‘‘owner or operator’” does
not include a person that is a lender that,
without participating in the management of
a vessel or facility, holds indicia of owner-
ship primarily to protect the security inter-
est of the person in the vessel or facility.

(ii) FORECLOSURE.—The term ‘‘owner or op-
erator’ does not include a person that is a
lender that did not participate in manage-
ment of a vessel or facility prior to fore-
closure, notwithstanding that the person—

(I) forecloses on the vessel or facility;
and

(IT) after foreclosure, sells, re-leases (in

the case of a lease finance transaction), or
liquidates the vessel or facility, maintains
business activities, winds up operations,
undertakes a response action under section
9607(d)(1) of this title or under the direc-
tion of an on-scene coordinator appointed
under the National Contingency Plan, with
respect to the vessel or facility, or takes
any other measure to preserve, protect, or
prepare the vessel or facility prior to sale
or disposition,

if the person seeks to sell, re-lease (in the
case of a lease finance transaction), or
otherwise divest the person of the vessel or
facility at the earliest practicable, commer-
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cially reasonable time, on commercially rea-
sonable terms, taking into account market
conditions and legal and regulatory require-
ments.

(F) PARTICIPATION IN MANAGEMENT.—For pur-
poses of subparagraph (E)—
(i) the term ‘‘participate in manage-
ment”’—

(I) means actually participating in the
management or operational affairs of a
vessel or facility; and

(IT) does not include merely having the
capacity to influence, or the unexercised
right to control, vessel or facility oper-
ations;

(ii) a person that is a lender and that holds
indicia of ownership primarily to protect a
security interest in a vessel or facility shall
be considered to participate in management
only if, while the borrower is still in posses-
sion of the vessel or facility encumbered by
the security interest, the person—

(I) exercises decisionmaking control over
the environmental compliance related to
the vessel or facility, such that the person
has undertaken responsibility for the haz-
ardous substance handling or disposal
practices related to the vessel or facility;
or

(IT) exercises control at a level com-
parable to that of a manager of the vessel
or facility, such that the person has as-
sumed or manifested responsibility—

(aa) for the overall management of the
vessel or facility encompassing day-to-
day decisionmaking with respect to envi-
ronmental compliance; or

(bb) over all or substantially all of the
operational functions (as distinguished
from financial or administrative func-
tions) of the vessel or facility other than
the function of environmental compli-
ance;

(iii) the term ‘‘participate in manage-
ment’’ does not include performing an act or
failing to act prior to the time at which a se-
curity interest is created in a vessel or facil-
ity; and

(iv) the term ‘‘participate in management’’
does not include—

(I) holding a security interest or aban-
doning or releasing a security interest;

(IT) including in the terms of an exten-
sion of credit, or in a contract or security
agreement relating to the extension, a
covenant, warranty, or other term or con-
dition that relates to environmental com-
pliance;

(ITII) monitoring or enforcing the terms
and conditions of the extension of credit or
security interest;

(IV) monitoring or undertaking 1 or
more inspections of the vessel or facility;

(V) requiring a response action or other
lawful means of addressing the release or
threatened release of a hazardous sub-
stance in connection with the vessel or fa-
cility prior to, during, or on the expiration
of the term of the extension of credit;

(VI) providing financial or other advice
or counseling in an effort to mitigate, pre-
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vent, or cure default or diminution in the
value of the vessel or facility;

(VII) restructuring, renegotiating, or
otherwise agreeing to alter the terms and
conditions of the extension of credit or se-
curity interest, exercising forbearance;

(VIII) exercising other remedies that
may be available under applicable law for
the breach of a term or condition of the
extension of credit or security agreement;
or

(IX) conducting a response action under
section 9607(d) of this title or under the di-
rection of an on-scene coordinator ap-
pointed under the National Contingency
Plan,

if the actions do not rise to the level of par-

ticipating in management (within the mean-

ing of clauses (i) and (ii)).

(G) OTHER TERMS.—ASs used in this chapter:
(i) EXTENSION OF CREDIT.—The term ‘‘ex-

tension of credit’” includes a lease finance

transaction—

(I) in which the lessor does not initially
select the leased vessel or facility and does
not during the lease term control the daily
operations or maintenance of the vessel or
facility; or

(IT) that conforms with regulations is-
sued by the appropriate Federal banking
agency or the appropriate State bank su-
pervisor (as those terms are defined in sec-
tion 1813 of title 122 or with regulations is-
sued by the National Credit Union Admin-
istration Board, as appropriate.

(ii) FINANCIAL OR ADMINISTRATIVE FUNC-
TION.—The term ‘‘financial or administra-
tive function” includes a function such as
that of a credit manager, accounts payable
officer, accounts receivable officer, person-
nel manager, comptroller, or chief financial
officer, or a similar function.

(iii) FORECLOSURE; FORECLOSE.—The terms
‘““foreclosure’ and ‘‘foreclose’ mean, respec-
tively, acquiring, and to acquire, a vessel or
facility through—

(ID(aa) purchase at sale under a judgment
or decree, power of sale, or nonjudicial
foreclosure sale;

(bb) a deed in lieu of foreclosure, or simi-
lar conveyance from a trustee; or

(cc) repossession,

if the vessel or facility was security for an
extension of credit previously contracted;
(IT) conveyance pursuant to an extension
of credit previously contracted, including
the termination of a lease agreement; or
(ITII) any other formal or informal man-
ner by which the person acquires, for sub-
sequent disposition, title to or possession
of a vessel or facility in order to protect
the security interest of the person.

(iv) LENDER.—The term ‘‘lender’” means—
(I) an insured depository institution (as
defined in section 1813 of title 12);
(IT) an insured credit union (as defined in
section 1752 of title 12);

2So0 in original. Probably should be followed by a closing

parenthesis.
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(ITII) a bank or association chartered
under the Farm Credit Act of 1971 (12
U.S.C. 2001 et seq.);

(IV) a leasing or trust company that is
an affiliate of an insured depository insti-
tution;

(V) any person (including a successor or
assignee of any such person) that makes a
bona fide extension of credit to or takes or
acquires a security interest from a non-
affiliated person;

(VI) the Federal National Mortgage As-
sociation, the Federal Home Loan Mort-
gage Corporation, the Federal Agricultural
Mortgage Corporation, or any other entity
that in a bona fide manner buys or sells
loans or interests in loans;

(VII) a person that insures or guarantees
against a default in the repayment of an
extension of credit, or acts as a surety
with respect to an extension of credit, to a
nonaffiliated person; and

(VIII) a person that provides title insur-
ance and that acquires a vessel or facility
as a result of assignment or conveyance in
the course of underwriting claims and
claims settlement.

(v) OPERATIONAL FUNCTION.—The term
‘“‘operational function’ includes a function
such as that of a facility or plant manager,
operations manager, chief operating officer,
or chief executive officer.

(vi) SECURITY INTEREST.—The term ‘‘secu-
rity interest’ includes a right under a mort-
gage, deed of trust, assignment, judgment
lien, pledge, security agreement, factoring
agreement, or lease and any other right ac-
cruing to a person to secure the repayment
of money, the performance of a duty, or any
other obligation by a nonaffiliated person.

(21) The term ‘‘person’ means an individual,
firm, corporation, association, partnership,
consortium, joint venture, commercial entity,
United States Government, State, municipal-
ity, commission, political subdivision of a
State, or any interstate body.

(22) The term ‘‘release’” means any spilling,
leaking, pumping, pouring, emitting, emp-
tying, discharging, injecting, escaping, leach-
ing, dumping, or disposing into the environ-
ment (including the abandonment or discard-
ing of barrels, containers, and other closed re-
ceptacles containing any hazardous substance
or pollutant or contaminant), but excludes (A)
any release which results in exposure to per-
sons solely within a workplace, with respect to
a claim which such persons may assert against
the employer of such persons, (B) emissions
from the engine exhaust of a motor vehicle,
rolling stock, aircraft, vessel, or pipeline
pumping station engine, (C) release of source,
byproduct, or special nuclear material from a
nuclear incident, as those terms are defined in
the Atomic Energy Act of 1954 [42 U.S.C. 2011
et seq.], if such release is subject to require-
ments with respect to financial protection es-
tablished by the Nuclear Regulatory Commis-
sion under section 170 of such Act [42 U.S.C.
2210], or, for the purposes of section 9604 of this
title or any other response action, any release
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of source byproduct, or special nuclear mate-
rial from any processing site designated under
section 7912(a)(1) or 7942(a) of this title, and
(D) the normal application of fertilizer.

(23) The terms ‘‘remove’” or ‘removal”’
means3 the cleanup or removal of released
hazardous substances from the environment,
such actions as may be necessary taken in the
event of the threat of release of hazardous sub-
stances into the environment, such actions as
may be necessary to monitor, assess, and
evaluate the release or threat of release of
hazardous substances, the disposal of removed
material, or the taking of such other actions
as may be necessary to prevent, minimize, or
mitigate damage to the public health or wel-
fare or to the environment, which may other-
wise result from a release or threat of release.
The term includes, in addition, without being
limited to, security fencing or other measures
to limit access, provision of alternative water
supplies, temporary evacuation and housing of
threatened individuals not otherwise provided
for, action taken under section 9604(b) of this
title, and any emergency assistance which
may be provided under the Disaster Relief and
Emergency Assistance Act [42 U.S.C. 5121 et
seq.].

(24) The terms ‘‘remedy’ or ‘‘remedial ac-
tion” means3 those actions consistent with
permanent remedy taken instead of or in addi-
tion to removal actions in the event of a re-
lease or threatened release of a hazardous sub-
stance into the environment, to prevent or
minimize the release of hazardous substances
so that they do not migrate to cause substan-
tial danger to present or future public health
or welfare or the environment. The term in-
cludes, but is not limited to, such actions at
the location of the release as storage, confine-
ment, perimeter protection using dikes,
trenches, or ditches, clay cover, neutraliza-
tion, cleanup of released hazardous substances
and associated contaminated materials, recy-
cling or reuse, diversion, destruction, segrega-
tion of reactive wastes, dredging or exca-
vations, repair or replacement of leaking con-
tainers, collection of leachate and runoff, on-
site treatment or incineration, provision of al-
ternative water supplies, and any monitoring
reasonably required to assure that such ac-
tions protect the public health and welfare
and the environment. The term includes the
costs of permanent relocation of residents and
businesses and community facilities where the
President determines that, alone or in combi-
nation with other measures, such relocation is
more cost-effective than and environmentally
preferable to the transportation, storage,
treatment, destruction, or secure disposition
offsite of hazardous substances, or may other-
wise be necessary to protect the public health
or welfare; the term includes offsite transport
and offsite storage, treatment, destruction, or
secure disposition of hazardous substances and
associated contaminated materials.

(26) The terms ‘‘respond” or ‘‘response’”’
means3 remove, removal, remedy, and reme-
dial action;? all such terms (including the

3So in original. Probably should be ‘“mean’’.
480 in original.
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terms ‘‘removal’ and ‘‘remedial action’’) in-
clude enforcement activities related thereto.

(26) The terms ‘‘transport’” or ‘‘transpor-
tation” means3 the movement of a hazardous
substance by any mode, including a hazardous
liquid pipeline facility (as defined in section
60101(a) of title 49), and in the case of a hazard-
ous substance which has been accepted for
transportation by a common or contract car-
rier, the term ‘‘transport’’ or ‘‘transportation’”
shall include any stoppage in transit which is
temporary, incidental to the transportation
movement, and at the ordinary operating con-
venience of a common or contract carrier, and
any such stoppage shall be considered as a
continuity of movement and not as the stor-
age of a hazardous substance.

(27) The terms ‘“United States’ and ‘‘State”
include the several States of the United
States, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, American
Samoa, the United States Virgin Islands, the
Commonwealth of the Northern Marianas, and
any other territory or possession over which
the United States has jurisdiction.

(28) The term ‘‘vessel” means every descrip-
tion of watercraft or other artificial contriv-
ance used, or capable of being used, as a means
of transportation on water.

(29) The terms ‘‘disposal’”, ‘‘hazardous
waste’’, and ‘‘treatment’’ shall have the mean-
ing provided in section 1004 of the Solid Waste
Disposal Act [42 U.S.C. 6903].

(30) The terms ‘‘territorial sea’ and ‘‘contig-
uous zone’’ shall have the meaning provided in
section 502 of the Federal Water Pollution
Control Act [33 U.S.C. 1362].

(31) The term ‘‘national contingency plan’’
means the national contingency plan pub-
lished under section 311(c)® of the Federal
Water Pollution Control Act or revised pursu-
ant to section 9605 of this title.

(32) The terms ‘‘liable” or ‘‘liability’’ under
this subchapter shall be construed to be the
standard of liability which obtains under sec-
tion 311 of the Federal Water Pollution Con-
trol Act [33 U.S.C. 1321].

(33) The term ‘‘pollutant or contaminant”
shall include, but not be limited to, any ele-
ment, substance, compound, or mixture, in-
cluding disease-causing agents, which after re-
lease into the environment and upon exposure,
ingestion, inhalation, or assimilation into any
organism, either directly from the environ-
ment or indirectly by ingestion through food
chains, will or may reasonably be anticipated
to cause death, disease, behavioral abnormali-
ties, cancer, genetic mutation, physiological
malfunctions (including malfunctions in re-
production) or physical deformations, in such
organisms or their offspring; except that the
term ‘‘pollutant or contaminant’ shall not in-
clude petroleum, including crude oil or any
fraction thereof which is not otherwise specifi-
cally listed or designated as a hazardous sub-
stance under subparagraphs (A) through (F) of
paragraph (14) and shall not include natural
gas, liquefied natural gas, or synthetic gas of
pipeline quality (or mixtures of natural gas
and such synthetic gas).

5See References in Text note below.
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(34) The term ‘‘alternative water supplies”
includes, but is not limited to, drinking water
and household water supplies.

(35)(A) The term ‘‘contractual relationship’,
for the purpose of section 9607(b)(3) of this
title, includes, but is not limited to, land con-
tracts, deeds, easements, leases, or other in-
struments transferring title or possession, un-
less the real property on which the facility
concerned is located was acquired by the de-
fendant after the disposal or placement of the
hazardous substance on, in, or at the facility,
and one or more of the circumstances de-
scribed in clause (i), (ii), or (iii) is also estab-
lished by the defendant by a preponderance of
the evidence:

(i) At the time the defendant acquired the
facility the defendant did not know and had
no reason to know that any hazardous sub-
stance which is the subject of the release or
threatened release was disposed of on, in, or
at the facility.

(ii) The defendant is a government entity
which acquired the facility by escheat, or
through any other involuntary transfer or
acquisition, or through the exercise of emi-
nent domain authority by purchase or con-
demnation.

(iii) The defendant acquired the facility by
inheritance or bequest.

In addition to establishing the foregoing, the
defendant must establish that the defendant
has satisfied the requirements of section
9607(b)(3)(a) and (b) of this title, provides full
cooperation, assistance, and facility access to
the persons that are authorized to conduct re-
sponse actions at the facility (including the
cooperation and access necessary for the in-
stallation, integrity, operation, and mainte-
nance of any complete or partial response ac-
tion at the facility), is in compliance with any
land use restrictions established or relied on
in connection with the response action at a fa-
cility, and does not impede the effectiveness
or integrity of any institutional control em-
ployed at the facility in connection with a re-
sponse action.
(B) REASON TO KNOW.—

(i) ALL APPROPRIATE INQUIRIES.—To estab-
lish that the defendant had no reason to
know of the matter described in subpara-
graph (A)(d), the defendant must dem-
onstrate to a court that—

(I) on or before the date on which the de-
fendant acquired the facility, the defend-
ant carried out all appropriate inquiries,
as provided in clauses (ii) and (iv), into the
previous ownership and uses of the facility
in accordance with generally accepted
good commercial and customary standards
and practices; and

(IT) the defendant took reasonable steps
to—

(aa) stop any continuing release;

(bb) prevent any threatened future re-
lease; and

(cc) prevent or limit any human, envi-
ronmental, or natural resource exposure
to any previously released hazardous
substance.

(ii) STANDARDS AND PRACTICES.—Not later
than 2 years after January 11, 2002, the Ad-
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ministrator shall by regulation establish
standards and practices for the purpose of
satisfying the requirement to carry out all
appropriate inquiries under clause (i).

(iii) CRITERIA.—In promulgating regula-
tions that establish the standards and prac-
tices referred to in clause (ii), the Adminis-
trator shall include each of the following:

(I) The results of an inquiry by an envi-
ronmental professional.

(IT) Interviews with past and present
owners, operators, and occupants of the fa-
cility for the purpose of gathering infor-
mation regarding the potential for con-
tamination at the facility.

(ITI) Reviews of historical sources, such
as chain of title documents, aerial photo-
graphs, building department records, and
land use records, to determine previous
uses and occupancies of the real property
since the property was first developed.

(IV) Searches for recorded environ-
mental cleanup liens against the facility
that are filed under Federal, State, or
local law.

(V) Reviews of Federal, State, and local
government records, waste disposal
records, underground storage tank records,
and hazardous waste handling, generation,
treatment, disposal, and spill records, con-
cerning contamination at or near the facil-
ity.

(VI) Visual inspections of the facility
and of adjoining properties.

(VII) Specialized knowledge or experi-
ence on the part of the defendant.

(VIII) The relationship of the purchase
price to the value of the property, if the
property was not contaminated.

(IX) Commonly known or reasonably as-
certainable information about the prop-
erty.

(X) The degree of obviousness of the
presence or likely presence of contamina-
tion at the property, and the ability to de-
tect the contamination by appropriate in-
vestigation.

(iv) INTERIM STANDARDS AND PRACTICES.—

(I) PROPERTY PURCHASED BEFORE MAY 31,
1997.—With respect to property purchased
before May 31, 1997, in making a deter-
mination with respect to a defendant de-
scribed in clause (i), a court shall take
into account—

(aa) any specialized knowledge or expe-
rience on the part of the defendant;

(bb) the relationship of the purchase
price to the value of the property, if the
property was not contaminated;

(cc) commonly known or reasonably
ascertainable information about the
property;

(dd) the obviousness of the presence or
likely presence of contamination at the
property; and

(ee) the ability of the defendant to de-
tect the contamination by appropriate
inspection.

(IT) PROPERTY PURCHASED ON OR AFTER
MAY 31, 1997.—With respect to property pur-
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chased on or after May 31, 1997, and until
the Administrator promulgates the regula-
tions described in clause (ii), the proce-
dures of the American Society for Testing
and Materials, including the document
known as ‘‘Standard E1527-97°, entitled
“Standard Practice for Environmental
Site Assessment: Phase 1 Environmental
Site Assessment Process’’, shall satisfy the
requirements in clause (i).

(v) SITE INSPECTION AND TITLE SEARCH.—In
the case of property for residential use or
other similar use purchased by a nongovern-
mental or noncommercial entity, a facility
inspection and title search that reveal no
basis for further investigation shall be con-
sidered to satisfy the requirements of this
subparagraph.

(C) Nothing in this paragraph or in section
9607(b)(3) of this title shall diminish the liabil-
ity of any previous owner or operator of such
facility who would otherwise be liable under
this chapter. Notwithstanding this paragraph,
if the defendant obtained actual knowledge of
the release or threatened release of a hazard-
ous substance at such facility when the de-
fendant owned the real property and then sub-
sequently transferred ownership of the prop-
erty to another person without disclosing such
knowledge, such defendant shall be treated as
liable under section 9607(a)(1) of this title and
no defense under section 9607(b)(3) of this title
shall be available to such defendant.

(D) Nothing in this paragraph shall affect
the liability under this chapter of a defendant
who, by any act or omission, caused or con-
tributed to the release or threatened release of
a hazardous substance which is the subject of
the action relating to the facility.

(36) The term ‘‘Indian tribe’”’ means any In-
dian tribe, band, nation, or other organized
group or community, including any Alaska
Native village but not including any Alaska
Native regional or village corporation, which
is recognized as eligible for the special pro-
grams and services provided by the United
States to Indians because of their status as In-
dians.

(87)(A) The term ‘‘service station dealer”
means any person—

(i) who owns or operates a motor vehicle
service station, filling station, garage, or
similar retail establishment engaged in the
business of selling, repairing, or servicing
motor vehicles, where a significant percent-
age of the gross revenue of the establish-
ment is derived from the fueling, repairing,
or servicing of motor vehicles, and

(ii) who accepts for collection, accumula-
tion, and delivery to an oil recycling facil-
ity, recycled oil that (I) has been removed
from the engine of a light duty motor vehi-
cle or household appliances by the owner of
such vehicle or appliances, and (II) is pre-
sented, by such owner, to such person for
collection, accumulation, and delivery to an
oil recycling facility.

(B) For purposes of section 9614(c) of this
title, the term ‘‘service station dealer’ shall,
notwithstanding the provisions of subpara-
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graph (A), include any government agency
that establishes a facility solely for the pur-
pose of accepting recycled oil that satisfies
the criteria set forth in subclauses (I) and (II)
of subparagraph (A)(ii), and, with respect to
recycled oil that satisfies the criteria set forth
in subclauses (I) and (II), owners or operators
of refuse collection services who are compelled
by State law to collect, accumulate, and de-
liver such oil to an oil recycling facility.

(C) The President shall promulgate regula-
tions regarding the determination of what
constitutes a significant percentage of the
gross revenues of an establishment for pur-
poses of this paragraph.

(38) The term ‘‘incineration vessel’”” means
any vessel which carries hazardous substances
for the purpose of incineration of such sub-
stances, so long as such substances or residues
of such substances are on board.

(39) BROWNFIELD SITE.—

(A) IN GENERAL.—The term ‘‘brownfield
site’”” means real property, the expansion, re-
development, or reuse of which may be com-
plicated by the presence or potential pres-
ence of a hazardous substance, pollutant, or
contaminant.

(B) EXCLUSIONS.—The term ‘‘brownfield
site’’ does not include—

(i) a facility that is the subject of a
planned or ongoing removal action under
this subchapter;

(ii) a facility that is listed on the Na-
tional Priorities List or is proposed for
listing;

(iii) a facility that is the subject of a
unilateral administrative order, a court
order, an administrative order on consent
or judicial consent decree that has been is-
sued to or entered into by the parties
under this chapter;

(iv) a facility that is the subject of a uni-
lateral administrative order, a court order,
an administrative order on consent or ju-
dicial consent decree that has been issued
to or entered into by the parties, or a facil-
ity to which a permit has been issued by
the United States or an authorized State
under the Solid Waste Disposal Act (42
U.S.C. 6901 et seq.), the Federal Water Pol-
lution Control Act (33 U.S.C. 1321) [33
U.S.C. §1251 et seq.], the Toxic Substances
Control Act (15 U.S.C. 2601 et seq.), or the
Safe Drinking Water Act (42 U.S.C. 300f et
seq.);

(v) a facility that—

(I) is subject to corrective action under
section 3004(u) or 3008(h) of the Solid
Waste Disposal Act (42 U.S.C. 6924(u),
6928(h)); and

(IT) to which a corrective action permit
or order has been issued or modified to
require the implementation of corrective
measures;

(vi) a land disposal unit with respect to
which—

(I) a closure notification under subtitle
C of the Solid Waste Disposal Act (42
U.S.C. 6921 et seq.) has been submitted;
and

(IT) closure requirements have been
specified in a closure plan or permit;
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(vii) a facility that is subject to the ju-
risdiction, custody, or control of a depart-
ment, agency, or instrumentality of the
United States, except for land held in trust
by the United States for an Indian tribe;

(viii) a portion of a facility—

(I) at which there has been a release of
polychlorinated biphenyls; and

(II) that is subject to remediation
under the Toxic Substances Control Act

(15 U.S.C. 2601 et seq.); or

(ix) a portion of a facility, for which por-
tion, assistance for response activity has
been obtained under subtitle I of the Solid
Waste Disposal Act (42 U.S.C. 6991 et seq.)
from the Leaking Underground Storage
Tank Trust Fund established under section
9508 of title 26.

(C) SITE-BY-SITE DETERMINATIONS.—Not-
withstanding subparagraph (B) and on a site-
by-site basis, the President may authorize
financial assistance under section 9604(k) of
this title to an eligible entity at a site in-
cluded in clause (i), (iv), (v), (vi), (viii), or
(ix) of subparagraph (B) if the President
finds that financial assistance will protect
human health and the environment, and ei-
ther promote economic development or en-
able the creation of, preservation of, or addi-
tion to parks, greenways, undeveloped prop-
erty, other recreational property, or other
property used for nonprofit purposes.

(D) ADDITIONAL AREAS.—For the purposes
of section 9604(k) of this title, the term
“brownfield site’ includes a site that—

(i) meets the definition of ‘‘brownfield
site’”” under subparagraphs (A) through (C);
and

(ii)(I) is contaminated by a controlled
substance (as defined in section 802 of title
21);

(IT)(aa) is contaminated by petroleum or
a petroleum product excluded from the
definition of ‘‘hazardous substance’ under
this section; and

(bb) is a site determined by the Adminis-
trator or the State, as appropriate, to be—

(AA) of relatively low risk, as com-
pared with other petroleum-only sites in
the State; and

(BB) a site for which there is no viable
responsible party and which will be as-

sessed, investigated, or cleaned up by a

person that is not potentially liable for

cleaning up the site; and

(cc) is not subject to any order issued
under section 9003(h) of the Solid Waste
Disposal Act (42 U.S.C. 6991b(h)); or

(ITI) is mine-scarred land.

(40) BONA FIDE PROSPECTIVE PURCHASER.—The
term ‘‘bona fide prospective purchaser’” means
a person (or a tenant of a person) that acquires
ownership of a facility after January 11, 2002,
and that establishes each of the following by a
preponderance of the evidence:

(A) DISPOSAL PRIOR TO ACQUISITION.—AIl
disposal of hazardous substances at the facil-
ity occurred before the person acquired the
facility.

(B) INQUIRIES.—

(i) IN GENERAL.—The person made all ap-
propriate inquiries into the previous own-
ership and uses of the facility in accord-
ance with generally accepted good com-
mercial and customary standards and
practices in accordance with clauses (ii)
and (iii).

(ii) STANDARDS AND PRACTICES.—The
standards and practices referred to in
clauses (ii) and (iv) of paragraph (35)(B)
shall be considered to satisfy the require-
ments of this subparagraph.

(iii) RESIDENTIAL USE.—In the case of
property in residential or other similar use
at the time of purchase by a nongovern-
mental or noncommercial entity, a facility
inspection and title search that reveal no
basis for further investigation shall be
considered to satisfy the requirements of
this subparagraph.

(C) NOTICES.—The person provides all le-
gally required notices with respect to the
discovery or release of any hazardous sub-
stances at the facility.

(D) CARE.—The person exercises appro-
priate care with respect to hazardous sub-
stances found at the facility by taking rea-
sonable steps to—

(i) stop any continuing release;

(ii) prevent any threatened future re-
lease; and

(iii) prevent or limit human, environ-
mental, or natural resource exposure to
any previously released hazardous sub-
stance.

(E) COOPERATION, ASSISTANCE, AND AC-
CESS.—The person provides full cooperation,
assistance, and access to persons that are
authorized to conduct response actions or
natural resource restoration at a vessel or
facility (including the cooperation and ac-
cess necessary for the installation, integ-
rity, operation, and maintenance of any
complete or partial response actions or nat-
ural resource restoration at the vessel or fa-
cility).

(F) INSTITUTIONAL CONTROL.—The person—

(i) is in compliance with any land use re-
strictions established or relied on in con-
nection with the response action at a ves-
sel or facility; and

(ii) does not impede the effectiveness or
integrity of any institutional control em-
ployed at the vessel or facility in connec-
tion with a response action.

(G) REQUESTS; SUBPOENAS.—The person
complies with any request for information
or administrative subpoena issued by the
President under this chapter.

(H) NO AFFILIATION.—The person is not—

(i) potentially liable, or affiliated with
any other person that is potentially liable,
for response costs at a facility through—

(I) any direct or indirect familial rela-
tionship; or

(IT) any contractual, corporate, or fi-
nancial relationship (other than a con-
tractual, corporate, or financial rela-
tionship that is created by the instru-
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ments by which title to the facility is
conveyed or financed or by a contract for
the sale of goods or services); or

(ii) the result of a reorganization of a
business entity that was potentially liable.

(41) ELIGIBLE RESPONSE SITE.—

(A) IN GENERAL.—The term ‘‘eligible re-
sponse site’”” means a site that meets the def-
inition of a brownfield site in subparagraphs
(A) and (B) of paragraph (39), as modified by
subparagraphs (B) and (C) of this paragraph.

(B) INCLUSIONS.—The term ‘‘eligible re-
sponse site” includes—

(i) notwithstanding paragraph (39)(B)(ix),

a portion of a facility, for which portion

assistance for response activity has been

obtained under subtitle I of the Solid

Waste Disposal Act (42 U.S.C. 6991 et seq.)

from the Leaking Underground Storage

Tank Trust Fund established under section

9508 of title 26; or

(ii) a site for which, notwithstanding the
exclusions provided in subparagraph (C) or
paragraph (39)(B), the President deter-
mines, on a site-by-site basis and after
consultation with the State, that limita-
tions on enforcement under section 9628 of

this title at sites specified in clause (iv),

(v), (vi) or (viii) of paragraph (39)(B) would

be appropriate and will—

(I) protect human health and the envi-
ronment; and

(IT) promote economic development or
facilitate the creation of, preservation
of, or addition to a park, a greenway, un-
developed property, recreational prop-
erty, or other property used for non-
profit purposes.

(C) EXCLUSIONS.—The term
sponse site” does not include—
(i) a facility for which the President—

(I) conducts or has conducted a pre-
liminary assessment or site inspection;
and

(IT) after consultation with the State,
determines or has determined that the
site obtains a preliminary score suffi-
cient for possible listing on the National
Priorities List, or that the site otherwise
qualifies for listing on the National Pri-
orities List; unless the President has
made a determination that no further
Federal action will be taken; or

(ii) facilities that the President deter-
mines warrant particular consideration as
identified by regulation, such as sites pos-
ing a threat to a sole-source drinking
water aquifer or a sensitive ecosystem.

(Pub. L. 96-510, title I, §101, Dec. 11, 1980, 94 Stat.
2767; Pub. L. 96-561, title II, §238(b), Dec. 22, 1980,
94 Stat. 3300; Pub. L. 99-499, title I, §§101, 114(Db),
127(a), title V, §517(c)(2), Oct. 17, 1986, 100 Stat.
1615, 1652, 1692, 1774; Pub. L. 100-707, title I,
§109(v), Nov. 23, 1988, 102 Stat. 4710; Pub. L.
103-429, §7(e)(1), Oct. 31, 1994, 108 Stat. 4390; Pub.
L. 104-208, div. A, title I, §101(a) [title II,
§211(b)], title II, §2502(b), Sept. 30, 1996, 110 Stat.
3009, 3009-41, 3009-464; Pub. L. 104-287, §6(j)(1),
Oct. 11, 1996, 110 Stat. 3399; Pub. L. 106-74, title

“‘eligible re-
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IV, §427, Oct. 20, 1999, 113 Stat. 1095; Pub. L.
107-118, title II, §§211(a), 222(a), 223, 231(a), Jan.
11, 2002, 115 Stat. 2360, 2370, 2372, 2375.)

REFERENCES IN TEXT

This chapter, referred to in pars. (5), (13), (20)(D), (G),
(35)(C), (D), (39)(B)(iii), and (40)(G), was in the original
“this Act”, meaning Pub. L. 96-510, Dec. 11, 1980, 94
Stat. 2767, as amended, known as the Comprehensive
Environmental Response, Compensation, and Liability
Act of 1980. For complete classification of this Act to
the Code, see Short Title note below and Tables.

The Safe Drinking Water Act, referred to in pars. (7),
(10), and (39)(B)(iv), is title XIV of act July 1, 1944, as
added Dec. 16, 1974, Pub. L. 93-523, §2(a), 88 Stat. 1660,
as amended, which is classified generally to subchapter
XII (§300f et seq.) of chapter 6A of this title. Part C of
the Safe Drinking Water Act is classified generally to
part C (§300h et seq.) of subchapter XII of chapter 6A of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

The Magnuson-Stevens Fishery Conservation and
Management Act, referred to in pars. (8) and (16), is
Pub. L. 94-265, Apr. 13, 1976, 90 Stat. 331, as amended,
which is classified principally to chapter 38 (§1801 et
seq.) of Title 16, Conservation. The fishery conservation
zone established by this Act, referred to in par. (16),
was established by section 101 of this Act (16 U.S.C.
1811), which as amended generally by Pub. L. 99-659,
title I, §101(b), Nov. 14, 1986, 100 Stat. 3706, relates to
United States sovereign rights and fishery management
authority over fish within the exclusive economic zone
as defined in section 1802 of Title 16. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 1801 of Title 16 and Tables.

The Clean Air Act, referred to in par. (10), is act July
14, 1955, ch. 360, as amended generally by Pub. L. 88-206,
Dec. 17, 1963, 77 Stat. 392, and later by Pub. L. 95-95,
Aug. 7, 1977, 91 Stat. 685. The Clean Air Act was origi-
nally classified to chapter 15B (§1857 et seq.) of this
title. On enactment of Pub. L. 95-95, the Act was reclas-
sified to chapter 85 (§7401 et seq.) of this title. Parts C
and D of title I of the Clean Air Act are classified gen-
erally to parts C (§7470 et seq.) and D (§7501 et seq.), re-
spectively, of subchapter I of chapter 85 of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 7401 of this title
and Tables.

The Atomic Energy Act of 1954, referred to in pars.
(10) and (22), is act Aug. 1, 1946, ch. 724, as added by act
Aug. 30, 1954, ch. 1073, §1, 68 Stat. 921, and amended,
which is classified generally to chapter 23 (§2011 et seq.)
of this title. For complete classification of this Act to
the Code, see Short Title note set out under section
2011 of this title and Tables.

The Solid Waste Disposal Act, referred to in pars.
(14), (39)(B)(iv), (vi) D), (ix), and (41)(B)(i), is title II of
Pub. L. 89-272, Oct. 20, 1965, 79 Stat. 997, as amended
generally by Pub. L. 94-580, §2, Oct. 21, 1976, 90 Stat.
2795, which is classified generally to chapter 82 (§6901 et
seq.) of this title. Subtitles C and I of the Act are clas-
sified generally to subchapters III (§6921 et seq.) and IX
(§6991 et seq.), respectively, of chapter 82 of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 6901 of this title
and Tables.

The Farm Credit Act of 1971, referred to in par.
(20)(G)(iv)(III), is Pub. L. 92-181, Dec. 10, 1971, 85 Stat.
583, as amended, which is classified generally to chap-
ter 23 (§2001 et seq.) of Title 12, Banks and Banking. For
complete classification of this Act to the Code, see
Short Title note set out under section 2001 of Title 12
and Tables.

The Disaster Relief and Emergency Assistance Act,
referred to in par. (23), is Pub. L. 93-288, May 22, 1974,
88 Stat. 143, as amended, known as the Robert T. Staf-
ford Disaster Relief and Emergency Assistance Act,
which is classified principally to chapter 68 (§5121 et
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seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 5121 of this title and Tables.

The Federal Water Pollution Control Act, referred to
in par. (39)(B)(iv), is act June 30, 1948, ch. 758, as amend-
ed generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86 Stat.
816, also known as the Clean Water Act, which is classi-
fied generally to chapter 26 (§1251 et seq.) of Title 33,
Navigation and Navigable Waters. Section 311(c) of the
Act was amended generally by Pub. L. 101-380, title IV,
§4201(a), Aug. 18, 1990, 104 Stat. 523, and no longer con-
tains provisions directing the publishing of a National
Contingency Plan. However, such provisions are con-
tained in section 1321(d) of Title 33. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 1251 of Title 33 and Tables.

The Toxic Substances Control Act, referred to in par.
B9H(B)({v), (viii)IAD), is Pub. L. 94469, Oct. 11, 1976, 90
Stat. 2003, as amended, which is classified generally to
chapter 53 (§2601 et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see Short Title note set out under section 2601 of
Title 15 and Tables.

AMENDMENTS

2002—Par. (35)(A). Pub. L. 107-118, §223(1), in introduc-
tory provisions substituted ‘‘deeds, easements, leases,
or” for ‘‘deeds or’’ and in concluding provisions sub-
stituted ‘‘the defendant has satisfied” for ‘‘he has sat-
isfied”” and inserted before period at end ‘‘, provides
full cooperation, assistance, and facility access to the
persons that are authorized to conduct response actions
at the facility (including the cooperation and access
necessary for the installation, integrity, operation, and
maintenance of any complete or partial response action
at the facility), is in compliance with any land use re-
strictions established or relied on in connection with
the response action at a facility, and does not impede
the effectiveness or integrity of any institutional con-
trol employed at the facility in connection with a re-
sponse action”.

Par. (35)(B). Pub. L. 107-118, §223(2), added subpar. (B)
and struck out former subpar. (B) which read as fol-
lows: ““T'o establish that the defendant had no reason to
know, as provided in clause (i) of subparagraph (A) of
this paragraph, the defendant must have undertaken,
at the time of acquisition, all appropriate inquiry into
the previous ownership and uses of the property con-
sistent with good commercial or customary practice in
an effort to minimize liability. For purposes of the pre-
ceding sentence the court shall take into account any
specialized knowledge or experience on the part of the
defendant, the relationship of the purchase price to the
value of the property if uncontaminated, commonly
known or reasonably ascertainable information about
the property, the obviousness of the presence or likely
presence of contamination at the property, and the
ability to detect such contamination by appropriate in-
spection.”

Par. (39). Pub. L. 107-118, §211(a), added par. (39).

Par. (40). Pub. L. 107-118, §222(a), added par. (40).

Par. (41). Pub. L. 107-118, §231(a), added par. (41).

1999—Par. (20)(D). Pub. L. 106-74, which directed the
amendment of subpar. (D) by inserting ‘‘through sei-
zure or otherwise in connection with law enforcement
activity” before ‘‘involuntary’ the first place it ap-
pears, could not be executed because the word ‘‘invol-
untary’’ does not appear in subpar. (D).

1996—Pars. (8), (16). Pub. L. 104-208, §101(a) [title II,
§211(b)], substituted ‘‘Magnuson-Stevens Fishery’ for
‘““Magnuson Fishery”.

Par. (20)(E) to (G). Pub. L. 104-208, §2502(b), added sub-
pars. (E) to (G).

Par. (26). Pub. L. 104-287 substituted ‘‘section 60101(a)
of title 49’ for ‘‘the Pipeline Safety Act’.

1994—Par. (26). Pub. L. 103-429 substituted ‘‘a hazard-
ous liquid pipeline facility’’ for ‘‘pipeline’’.

1988—Par. (23). Pub. L. 100-707 substituted ‘‘Disaster
Relief and Emergency Assistance Act’” for ‘‘Disaster
Relief Act of 1974
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1986—Pub. L. 99-499, §101(f), struck out ‘‘, the term”
after ‘‘subchapter’ in introductory text.

Pars. (1) to (10). Pub. L. 99-499, §101(f), inserted ‘‘The
term” and substituted a period for the semicolon at
end.

Par. (11). Pub. L. 99-499, §517(c)(2), amended par. (11)
generally. Prior to amendment, par. (11) read as fol-
lows: ““The term ‘Fund’ or ‘Trust Fund’ means the Haz-
ardous Substance Response Fund established by section
9631 of this title or, in the case of a hazardous waste
disposal facility for which liability has been trans-
ferred under section 9607(k) of this title, the Post-clo-
sure Liability Fund established by section 9641 of this
title.”

Pub. L. 99-499, §101(f), inserted ‘“‘The term’ and sub-
stituted a period for the semicolon at end.

Pars. (12) to (15). Pub. L. 99-499, §101(f), inserted ‘“The
term” and substituted a period for the semicolon at
end.

Par. (16). Pub. L. 99-499, §101(a), (f), inserted ‘‘The
term”’, struck out ‘‘or” after ‘‘local government,” in-
serted ‘‘, any Indian tribe, or, if such resources are sub-
ject to a trust restriction on alienation, any member of
an Indian tribe’’, and substituted a period for the semi-
colon at end.

Pars. (17) to (19). Pub. L. 99-499, §101(f), inserted ‘‘The
term” and substituted a period for the semicolon at
end.

Par. (20)(A). Pub. L. 99-499, §101(f), inserted ‘‘The
term”’.

Pub. L. 99499, §101(b)(2), amended cl. (iii) generally.
Prior to amendment, cl. (iii) read as follows: ‘‘in the
case of any abandoned facility, any person who owned,
operated, or otherwise controlled activities at such fa-
cility immediately prior to such abandonment.”’

Pub. L. 99-499, §101(b)(3), in provisions following
subcl. (iii), substituted a period for the semicolon at
end.

Par. (20)(B), (C). Pub. L. 99499, §101(b)(3), substituted
“In the case” for ‘“‘in the case’” and a period for the
semicolon at end.

Par. (20)(D). Pub. L. 99499, §101(b)(1), (f), added sub-
par. (D). The part of §101(f) of Pub. L. 99-499 which di-
rected the amendment of par. (20) by changing the
semicolon at end to a period could not be executed in
view of the prior amendment of par. (20) by §101(b)(1) of
Pub. L. 99499 which added subpar. (D) ending in a pe-
riod.

Par. (21). Pub. L. 99499, §101(f), inserted ‘‘The term”’
and substituted a period for the semicolon at end.

Par. (22). Pub. L. 99499, §101(c), (f), inserted ‘‘The
term” and ‘‘(including the abandonment or discarding
of barrels, containers, and other closed receptacles con-
taining any hazardous substance or pollutant or con-
taminant)”’, substituted a period for the semicolon at
end.

Par. (23). Pub. L. 99-499, §101(f), inserted ‘‘The terms”’
and substituted a period for the semicolon at end.

Par. (24). Pub. L. 99-499, §101(d), (f), inserted ‘‘The
terms’ and substituted ‘‘and associated contaminated
materials” for ‘“‘or contaminated materials’” and ‘“‘wel-
fare; the term includes offsite transport and offsite
storage, treatment, destruction, or secure disposition
of hazardous substances and associated contaminated
materials.” for ‘“‘welfare. The term does not include off-
site transport of hazardous substances, or the storage,
treatment, destruction, or secure disposition offsite of
such hazardous substances or contaminated materials
unless the President determines that such actions (A)
are more cost-effective than other remedial actions, (B)
will create new capacity to manage, in compliance with
subtitle C of the Solid Waste Disposal Act [42 U.S.C.
6921 et seq.], hazardous substances in addition to those
located at the affected facility, or (C) are necessary to
protect public health or welfare or the environment
from a present or potential risk which may be created
by further exposure to the continued presence of such
substances or materials;”’. The part of §101(f) of Pub. L.
99-499 which directed amendment of par. (24) by chang-
ing the semicolon at end to a period could not be exe-



Page 6319

cuted in view of prior amendment of par. (24) by §101(d)
of Pub. L. 99-499 which substituted language at end of
par. (24) ending in a period for former language ending
in a semicolon.

Par. (25). Pub. L. 99499, §101(e), (f), inserted ‘‘The
terms’ and ¢‘, all such terms (including the terms ‘re-
moval’ and ‘remedial action’) include enforcement ac-
tivities related thereto.”” The part of §101(f) of Pub. L.
99-499 which directed amendment of par. (25) by chang-
ing the semicolon at end to a period could not be exe-
cuted in view of prior amendment of par. (25) by §101(e)
of Pub. L. 99-499 inserting language and a period at end
of par. (25).

Pars. (26), (27). Pub. L. 99499, §101(f), inserted ‘‘The
terms’ and substituted a period for the semicolon at
end.

Par. (28). Pub. L. 99-499, §101(f), inserted ‘‘The term”’
and substituted a period for the semicolon at end.

Par. (29). Pub. L. 99-499, §101(f), inserted ‘‘The terms”’
and substituted a period for the semicolon at end.

Par. (30). Pub. L. 99-499, §101(f), inserted ‘‘The terms”’.

Par. (31). Pub. L. 99-499, §101(f), inserted ‘‘The term”
and substituted a period for *‘; and”.

Par. (32). Pub. L. 99-499, §101(f), inserted ‘‘The terms”’.

Pars. (33) to (36). Pub. L. 99-499, §101(f), added pars.
(33) to (36).

Par. (37). Pub. L. 99499, §114(b), added par. (37).

Par. (38). Pub. L. 99499, §127(a), added par. (38).

1980—Pars. (8), (16). Pub. L. 96-561 substituted ‘‘Mag-
nuson Fishery Conservation and Management Act’ for
“Fishery Conservation and Management Act of 1976”°.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 101(a) [title II, §211(b)] of div. A of Pub. L.
104-208 provided that the amendment made by that sec-
tion is effective 15 days after Oct. 11, 1996.

Amendment by section 2502(b) of Pub. L. 104-208 ap-
plicable with respect to any claim that has not been fi-
nally adjudicated as of Sept. 30, 1996, see section 2505 of
Pub. L. 104-208, set out as a note under section 6991b of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 4 of Pub. L. 99-499 provided that: ‘‘Except as
otherwise specified in section 121(b) of this Act [set out
as an Effective Date note under section 9621 of this
title] or in any other provision of titles I, II, III, and IV
of this Act [see Tables for classification], the amend-
ments made by titles I through IV of this Act [enacting
subchapter IV of this chapter and sections 9616 to 9626,
9658 to 9660, and 9661 of this title and sections 2701 to
2707 and 2810 of Title 10, Armed Forces, amending sec-
tions 6926, 6928, 6991 to 6991d, 6991g, 9601 to 9609, 9611 to
9614, 9631, 9651, 9656, and 9657 of this title and section
1416 of Title 33, Navigation and Navigable Waters, and
renumbering former section 2701 of Title 10 as section
2721 of Title 10] shall take effect on the enactment of
this Act [Oct. 17, 1986].”

Amendment by section 517(c)(2) of Pub. L. 99-499 ef-
fective Jan. 1, 1987, see section 517(e) of Pub. L. 99-499,
set out as an Effective Date note under section 9507 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 238(b) of Pub. L. 96-561 provided that the
amendment made by that section is effective 15 days
after Dec. 22, 1980.

SHORT TITLE OF 2002 AMENDMENTS

Pub. L. 107-118, §1, Jan. 11, 2002, 115 Stat. 2356, pro-
vided that: ‘“This Act [enacting section 9628 of this
title, amending this section and sections 9604, 9605, 9607,
and 9622 of this title, and enacting provisions set out as
notes under this section and section 9607 of this title]
may be cited as the ‘Small Business Liability Relief
and Brownfields Revitalization Act’.”

Pub. L. 107-118, title I, §101, Jan. 11, 2002, 115 Stat.
2356, provided that: ‘‘This title [amending sections 9607
and 9622 of this title and enacting provisions set out as
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a note under section 9607 of this title] may be cited as
the ‘Small Business Liability Protection Act’.”

Pub. L. 107-118, title II, §201, Jan. 11, 2002, 115 Stat.
2360, provided that: ‘“This title [enacting section 9628 of
this title and amending this section and sections 9604,
9605, and 9607 of this title] may be cited as the
‘Brownfields Revitalization and Environmental Res-
toration Act of 2001°.”

SHORT TITLE OF 1996 AMENDMENT

Section 2501 of div. A of Pub. L. 104-208 provided that:
“This subtitle [subtitle E (§§2501-2505) of title II of div.
A of Pub. L. 104-208, amending this section and sections
6991b and 9607 of this title and enacting provisions set
out as a note under section 6991b of this title] may be
cited as the ‘Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996°.”

SHORT TITLE OF 1992 AMENDMENT

Pub. L. 102426, §1, Oct. 19, 1992, 106 Stat. 2174, pro-
vided that: ‘““This Act [amending section 9620 of this
title and enacting provisions set out as a note under
section 9620 of this title] may be cited as the ‘Commu-
nity Environmental Response Facilitation Act’.”

SHORT TITLE OF 1986 AMENDMENT

Section 1 of Pub. L. 99499 provided that: ‘“This Act
[enacting subchapter IV of this chapter and sections
9616 to 9626, 9658 to 9662, 11001 to 11005, 11021 to 11023,
and 11041 to 11050 of this title, sections 2701 to 2707 and
2810 of Title 10, Armed Forces, and sections 59A, 4671,
4672, 9507, and 9508 of Title 26, Internal Revenue Code,
amending this section, sections 6926, 6928, 6991 to 6991d,
6991g, 9602 to 9609, 9611 to 9614, 9631, 96561, 9656, and 9657
of this title, sections 26, 164, 275, 936, 1561, 4041, 4042,
4081, 4221, 4611, 4612, 4661, 4662, 6154, 6416, 6420, 6421, 6425,
6427, 6655, 9502, 9503, and 9506 of Title 26, and section 1416
of Title 33, Navigation and Navigable Waters, renum-
bering former section 2701 of Title 10 as section 2721 of
Title 10, repealing sections 9631 to 9633, 9641, and 9653 of
this title and sections 4681 and 4682 of Title 26, and en-
acting provisions set out as notes under this section,
sections 6921, 6991b, 7401, 9620, 9621, 9658, 9660, 9661, and
11001 of this title, section 2703 of Title 10, sections 1, 26,
4041, 4611, 4661, 4671, 4681, 9507, and 9508 of Title 26, and
section 655 of Title 29, Labor] may be cited as the
‘Superfund Amendments and Reauthorization Act of
1986°.”

SHORT TITLE

Section 1 of Pub. L. 96-510 provided: ‘‘That this Act
[enacting this chapter, section 6911a of this title, and
sections 4611, 4612, 4661, 4662, 4681, and 4682 of Title 26,
Internal Revenue Code, amending section 6911 of this
title, section 1364 of Title 33, Navigation and Navigable
Waters, and section 11901 of Title 49, Transportation,
and enacting provisions set out as notes under section
6911 of this title and sections 1 and 4611 of Title 26] may
be cited as the ‘Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980°.”’

TRANSFER OF FUNCTIONS

For transfer of certain functions from Nuclear Regu-
latory Commission to Chairman thereof, see Reorg.
Plan No. 1 of 1980, 45 F.R. 40561, 94 Stat. 3585, set out as
a note under section 5841 of this title.

TERRITORIAL SEA AND CONTIGUOUS ZONE OF UNITED
STATES

For extension of territorial sea and contiguous zone
of United States, see Proc. No. 5928 and Proc. No. 7219,
respectively, set out as notes under section 1331 of Title
43, Public Lands.

DEFINITIONS

Section 2 of Pub. L. 99499 provided that: ““‘As used in
this Act [see Short Title of 1986 Amendment note
above]—
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‘(1) CERCLA.—The term ‘CERCLA’ means the
Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9601 et seq.).

‘(2) ADMINISTRATOR.—The term ‘Administrator’
means the Administrator of the Environmental Pro-
tection Agency.”’

§9602. Designation of additional hazardous sub-
stances and establishment of reportable re-
leased quantities; regulations

(a) The Administrator shall promulgate and
revise as may be appropriate, regulations des-
ignating as hazardous substances, in addition to
those referred to in section 9601(14) of this title,
such elements, compounds, mixtures, solutions,
and substances which, when released into the
environment may present substantial danger to
the public health or welfare or the environment,
and shall promulgate regulations establishing
that quantity of any hazardous substance the re-
lease of which shall be reported pursuant to sec-
tion 9603 of this title. The Administrator may
determine that one single quantity shall be the
reportable quantity for any hazardous sub-
stance, regardless of the medium into which the
hazardous substance is released. For all hazard-
ous substances for which proposed regulations
establishing reportable quantities were pub-
lished in the Federal Register under this sub-
section on or before March 1, 1986, the Adminis-
trator shall promulgate under this subsection
final regulations establishing reportable quan-
tities not later than December 31, 1986. For all
hazardous substances for which proposed regula-
tions establishing reportable quantities were
not published in the Federal Register under this
subsection on or before March 1, 1986, the Ad-
ministrator shall publish under this subsection
proposed regulations establishing reportable
quantities not later than December 31, 1986, and
promulgate final regulations under this sub-
section establishing reportable quantities not
later than April 30, 1988.”’

(b) Unless and until superseded by regulations
establishing a reportable quantity under sub-
section (a) of this section for any hazardous sub-
stance as defined in section 9601(14) of this title,
(1) a quantity of one pound, or (2) for those haz-
ardous substances for which reportable quan-
tities have been established pursuant to section
1321(b)(4) of title 33, such reportable quantity,
shall be deemed that quantity, the release of
which requires notification pursuant to section
9603(a) or (b) of this title.

(Pub. L. 96-510, title I, §102, Dec. 11, 1980, 94 Stat.
2772; Pub. L. 99-499, title I, §102, Oct. 17, 1986, 100
Stat. 1617.)

AMENDMENTS
1986—Subsec. (a). Pub. L. 99499 inserted provisions

setting deadlines for promulgation of proposed and
final regulations.

§9603. Notification requirements respecting re-
leased substances

(a) Notice to National Response Center upon re-
lease from vessel or offshore or onshore facil-
ity by person in charge; conveyance of notice
by Center

Any person in charge of a vessel or an offshore
or an onshore facility shall, as soon as he has
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knowledge of any release (other than a federally
permitted release) of a hazardous substance
from such vessel or facility in quantities equal
to or greater than those determined pursuant to
section 9602 of this title, immediately notify the
National Response Center established under the
Clean Water Act [33 U.S.C. 1251 et seq.] of such
release. The National Response Center shall con-
vey the notification expeditiously to all appro-
priate Government agencies, including the Gov-
ernor of any affected State.

(b) Penalties for failure to notify; use of notice or
information pursuant to notice in criminal
case

Any person—

(1) in charge of a vessel from which a hazard-
ous substance is released, other than a feder-
ally permitted release, into or upon the navi-
gable waters of the United States, adjoining
shorelines, or into or upon the waters of the
contiguous zone, or

(2) in charge of a vessel from which a hazard-
ous substance is released, other than a feder-
ally permitted release, which may affect natu-
ral resources belonging to, appertaining to, or
under the exclusive management authority of
the United States (including resources under
the Magnuson-Stevens Fishery Conservation
and Management Act [16 U.S.C. 1801 et seq.]),
and who is otherwise subject to the jurisdic-
tion of the United States at the time of the re-
lease, or

(3) in charge of a facility from which a haz-
ardous substance is released, other than a fed-
erally permitted release,

in a quantity equal to or greater than that de-
termined pursuant to section 9602 of this title
who fails to notify immediately the appropriate
agency of the United States Government as soon
as he has knowledge of such release or who sub-
mits in such a notification any information
which he knows to be false or misleading shall,
upon conviction, be fined in accordance with the
applicable provisions of title 18 or imprisoned
for not more than 3 years (or not more than 5
years in the case of a second or subsequent con-
viction), or both. Notification received pursuant
to this subsection or information obtained by
the exploitation of such notification shall not be
used against any such person in any criminal
case, except a prosecution for perjury or for giv-
ing a false statement.

(c) Notice to Administrator of EPA of existence
of storage, etc., facility by owner or operator;
exception; time, manner, and form of notice;
penalties for failure to notify; use of notice
or information pursuant to notice in criminal
case

Within one hundred and eighty days after De-
cember 11, 1980, any person who owns or operates
or who at the time of disposal owned or oper-
ated, or who accepted hazardous substances for
transport and selected, a facility at which haz-
ardous substances (as defined in section
9601(14)(C) of this title) are or have been stored,
treated, or disposed of shall, unless such facility
has a permit issued under, or has been accorded
interim status under, subtitle C of the Solid
Waste Disposal Act [42 U.S.C. 6921 et seq.], no-



Page 6321

tify the Administrator of the Environmental
Protection Agency of the existence of such facil-
ity, specifying the amount and type of any haz-
ardous substance to be found there, and any
known, suspected, or likely releases of such sub-
stances from such facility. The Administrator
may prescribe in greater detail the manner and
form of the notice and the information included.
The Administrator shall notify the affected
State agency, or any department designated by
the Governor to receive such notice, of the ex-
istence of such facility. Any person who know-
ingly fails to notify the Administrator of the ex-
istence of any such facility shall, upon convic-
tion, be fined not more than $10,000, or impris-
oned for not more than one year, or both. In ad-
dition, any such person who knowingly fails to
provide the notice required by this subsection
shall not be entitled to any limitation of liabil-
ity or to any defenses to liability set out in sec-
tion 9607 of this title: Provided, however, That
notification under this subsection is not re-
quired for any facility which would be report-
able hereunder solely as a result of any stoppage
in transit which is temporary, incidental to the
transportation movement, or at the ordinary op-
erating convenience of a common or contract
carrier, and such stoppage shall be considered as
a continuity of movement and not as the storage
of a hazardous substance. Notification received
pursuant to this subsection or information ob-
tained by the exploitation of such notification
shall not be used against any such person in any
criminal case, except a prosecution for perjury
or for giving a false statement.

(d) Recordkeeping requirements; promulgation
of rules and regulations by Administrator of
EPA; penalties for violations; waiver of re-
tention requirements

(1) The Administrator of the Environmental
Protection Agency is authorized to promulgate
rules and regulations specifying, with respect
to—

(A) the location, title, or condition of a fa-
cility, and
(B) the identity, characteristics, quantity,
origin, or condition (including containeriza-
tion and previous treatment) of any hazardous
substances contained or deposited in a facil-
ity;
the records which shall be retained by any per-
son required to provide the notification of a fa-
cility set out in subsection (c¢) of this section.
Such specification shall be in accordance with
the provisions of this subsection.

(2) Beginning with December 11, 1980, for fifty
years thereafter or for fifty years after the date
of establishment of a record (whichever is later),
or at any such earlier time as a waiver if ob-
tained under paragraph (3) of this subsection, it
shall be unlawful for any such person knowingly
to destroy, mutilate, erase, dispose of, conceal,
or otherwise render unavailable or unreadable or
falsify any records identified in paragraph (1) of
this subsection. Any person who violates this
paragraph shall, upon conviction, be fined in ac-
cordance with the applicable provisions of title
18 or imprisoned for not more than 3 years (or
not more than 5 years in the case of a second or
subsequent conviction), or both.
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(3) At any time prior to the date which occurs
fifty years after December 11, 1980, any person
identified under paragraph (1) of this subsection
may apply to the Administrator of the Environ-
mental Protection Agency for a waiver of the
provisions of the first sentence of paragraph (2)
of this subsection. The Administrator is author-
ized to grant such waiver if, in his discretion,
such waiver would not unreasonably interfere
with the attainment of the purposes and provi-
sions of this chapter. The Administrator shall
promulgate rules and regulations regarding such
a waiver so as to inform parties of the proper ap-
plication procedure and conditions for approval
of such a waiver.

(4) Notwithstanding the provisions of this sub-
section, the Administrator of the Environ-
mental Protection Agency may in his discretion
require any such person to retain any record
identified pursuant to paragraph (1) of this sub-
section for such a time period in excess of the
period specified in paragraph (2) of this sub-
section as the Administrator determines to be
necessary to protect the public health or wel-
fare.

(e) Applicability to registered pesticide product

This section shall not apply to the application
of a pesticide product registered under the Fed-
eral Insecticide, Fungicide, and Rodenticide Act
[7 U.S.C. 136 et seq.] or to the handling and stor-
age of such a pesticide product by an agricul-
tural producer.

(f) Exemptions from notice and penalty provi-
sions for substances reported under other
Federal law or is in continuous release, etc.

No notification shall be required under sub-
section (a) or (b) of this section for any release
of a hazardous substance—

(1) which is required to be reported (or spe-
cifically exempted from a requirement for re-
porting) under subtitle C of the Solid Waste
Disposal Act [42 U.S.C. 6921 et seq.] or regula-
tions thereunder and which has been reported
to the National Response Center, or

(2) which is a continuous release, stable in
quantity and rate, and is—

(A) from a facility for which notification
has been given under subsection (c¢) of this
section, or

(B) a release of which notification has been
given under subsections (a) and (b) of this
section for a period sufficient to establish
the continuity, quantity, and regularity of
such release:

Provided, That notification in accordance with
subsections (a) and (b) of this paragraph shall
be given for releases subject to this paragraph
annually, or at such time as there is any sta-
tistically significant increase in the quantity
of any hazardous substance or constituent
thereof released, above that previously re-
ported or occurring.

(Pub. L. 96-510, title I, §103, Dec. 11, 1980, 94 Stat.
2772; Pub. L. 96-561, title II, §238(b), Dec. 22, 1980,
94 Stat. 3300; Pub. L. 99-499, title I, §§103,
109(a)(1), (2), Oct. 17, 1986, 100 Stat. 1617, 1632,
1633; Pub. L. 104-208, div. A, title I, §101(a) [title
II, §211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009-41.)
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REFERENCES IN TEXT

The Clean Water Act, referred to in subsec. (a), is act
June 30, 1948, ch. 758, as amended generally by Pub. L.
92-500, §2, Oct. 18, 1972, 86 Stat. 816, also known as the
Federal Water Pollution Control Act, which is classi-
fied generally to chapter 26 (§1251 et seq.) of Title 33,
Navigation and Navigable Waters. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1251 of Title 33 and Tables.

The Magnuson-Stevens Fishery Conservation and
Management Act, referred to in subsec. (b)(2), is Pub. L.
94-265, Apr. 13, 1976, 90 Stat. 331, as amended, which is
classified principally to chapter 38 (§1801 et seq.) of
Title 16, Conservation. For complete classification of
this Act to the Code, see Short Title note set out under
section 1801 of Title 16 and Tables.

The Solid Waste Disposal Act, referred to in subsecs.
(c) and ()(1), is title II of Pub. L. 89-272, Oct. 20, 1965,
79 Stat. 997, as amended generally by Pub. L. 94-580, §2,
Oct. 21, 1976, 90 Stat. 2795. Subtitle C of the Solid Waste
Disposal Act is classified generally to subchapter III
(§6921 et seq.) of chapter 82 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 6901 of this title and Tables.

The Federal Insecticide, Fungicide, and Rodenticide
Act, referred to in subsec. (e), is act June 25, 1947, ch.
125, as amended generally by Pub. L. 92-516, Oct. 21,
1972, 86 Stat. 973, which is classified generally to sub-
chapter II (§136 et seq.) of chapter 6 of Title 7, Agri-
culture. For complete classification of this Act to the
Code, see Short Title note set out under section 136 of
Title 7 and Tables.

AMENDMENTS

1996—Subsec. (b)(2). Pub. L. 104-208 substituted ‘‘Mag-
nuson-Stevens Fishery’ for ‘‘Magnuson Fishery’’.

1986—Subsec. (b). Pub. L. 99-499, §§103, 109(a), adjusted
left hand margin of text following ‘‘federally permitted
release,” third place appearing so that there is no in-
dentation of that text, inserted ‘‘or who submits in
such a notification any information which he knows to
be false or misleading’’, and substituted ‘‘in accordance
with the applicable provisions of title 18 or imprisoned
for not more than 3 years (or not more than 5 years in
the case of a second or subsequent conviction), or both”’
for ‘“not more than $10,000 or imprisoned for not more
than one year, or both” and ‘‘subsection” for ‘‘para-
graph’’.

Subsec. (d)(2). Pub. L. 99-499, §109(a)(2), substituted
“in accordance with the applicable provisions of title 18
or imprisoned for not more than 3 years (or not more
than 5 years in the case of a second or subsequent con-
viction), or both” for ‘‘not more than $20,000, or impris-
oned for not more than one year, or both’ as the prob-
able intent of Congress, notwithstanding directory lan-
guage that the substitution be made for ‘‘not more
than $20,000, or imprisoned for not more than one year
or both”.

1980—Subsec. (b)(2). Pub. L. 96-561 substituted ‘“Mag-
nuson Fishery Conservation and Management Act’ for
“Fishery Conservation and Management Act of 1976”.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 101(a) [title II, §211(b)] of div. A of Pub. L.
104-208 provided that the amendment made by that sec-
tion is effective 156 days after Oct. 11, 1996.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 238(b) of Pub. L. 96-561 provided that the
amendment made by that section is effective 15 days
after Dec. 22, 1980.

CONTIGUOUS ZONE OF UNITED STATES

For extension of contiguous zone of United States,
see Proc. No. 7219, set out as a note under section 1331
of Title 43, Public Lands.
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§9604. Response authorities

(a) Removal and other remedial action by Presi-
dent; applicability of national contingency
plan; response by potentially responsible
parties; public health threats; limitations on
response; exception

(1) Whenever (A) any hazardous substance is
released or there is a substantial threat of such
a release into the environment, or (B) there is a
release or substantial threat of release into the
environment of any pollutant or contaminant
which may present an imminent and substantial
danger to the public health or welfare, the
President is authorized to act, consistent with
the national contingency plan, to remove or ar-
range for the removal of, and provide for reme-
dial action relating to such hazardous sub-
stance, pollutant, or contaminant at any time
(including its removal from any contaminated
natural resource), or take any other response
measure consistent with the national contin-
gency plan which the President deems necessary
to protect the public health or welfare or the en-
vironment. When the President determines that
such action will be done properly and promptly
by the owner or operator of the facility or vessel
or by any other responsible party, the President
may allow such person to carry out the action,
conduct the remedial investigation, or conduct
the feasibility study in accordance with section
9622 of this title. No remedial investigation or
feasibility study (RI/F'S) shall be authorized ex-
cept on a determination by the President that
the party is qualified to conduct the RI/FS and
only if the President contracts with or arranges
for a qualified person to assist the President in
overseeing and reviewing the conduct of such RI/
F'S and if the responsible party agrees to reim-
burse the Fund for any cost incurred by the
President under, or in connection with, the
oversight contract or arrangement. In no event
shall a potentially responsible party be subject
to a lesser standard of liability, receive pref-
erential treatment, or in any other way, wheth-
er direct or indirect, benefit from any such ar-
rangements as a response action contractor, or
as a person hired or retained by such a response
action contractor, with respect to the release or
facility in question. The President shall give
primary attention to those releases which the
President deems may present a public health
threat.

(2) REMOVAL ACTION.—Any removal action
undertaken by the President under this sub-
section (or by any other person referred to in
section 9622 of this title) should, to the extent
the President deems practicable, contribute to
the efficient performance of any long term re-
medial action with respect to the release or
threatened release concerned.

(3) LIMITATIONS ON RESPONSE.—The President
shall not provide for a removal or remedial ac-
tion under this section in response to a release
or threat of release—

(A) of a naturally occurring substance in its
unaltered form, or altered solely through nat-
urally occurring processes or phenomena, from
a location where it is naturally found;

(B) from products which are part of the
structure of, and result in exposure within,
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residential buildings or business or commu-
nity structures; or

(C) into public or private drinking water
supplies due to deterioration of the system
through ordinary use.

(4) EXCEPTION TO LIMITATIONS.—Notwithstand-
ing paragraph (3) of this subsection, to the ex-
tent authorized by this section, the President
may respond to any release or threat of release
if in the President’s discretion, it constitutes a
public health or environmental emergency and
no other person with the authority and capabil-
ity to respond to the emergency will do so in a
timely manner.

(b) Investigations, monitoring, coordination, etc.,
by President

(1) Information; studies and investigations

Whenever the President is authorized to act
pursuant to subsection (a) of this section, or
whenever the President has reason to believe
that a release has occurred or is about to
occur, or that illness, disease, or complaints
thereof may be attributable to exposure to a
hazardous substance, pollutant, or contami-
nant and that a release may have occurred or
be occurring, he may undertake such inves-
tigations, monitoring, surveys, testing, and
other information gathering as he may deem
necessary or appropriate to identify the exist-
ence and extent of the release or threat there-
of, the source and nature of the hazardous sub-
stances, pollutants or contaminants involved,
and the extent of danger to the public health
or welfare or to the environment. In addition,
the President may undertake such planning,
legal, fiscal, economic, engineering, architec-
tural, and other studies or investigations as he
may deem necessary or appropriate to plan
and direct response actions, to recover the
costs thereof, and to enforce the provisions of
this chapter.

(2) Coordination of investigations

The President shall promptly notify the ap-
propriate Federal and State natural resource
trustees of potential damages to natural re-
sources resulting from releases under inves-
tigation pursuant to this section and shall
seek to coordinate the assessments, investiga-
tions, and planning under this section with
such Federal and State trustees.

(¢) Criteria for continuance of obligations from
Fund over specified amount for response ac-
tions; consultation by President with af-
fected States; contracts or cooperative agree-
ments by States with President prior to re-
medial actions; cost-sharing agreements; se-
lection by President of remedial actions;
State credits: granting of credit, expenses be-
fore listing or agreement, response actions
between 1978 and 1980, State expenses after
December 11, 1980, in excess of 10 percent of
costs, item-by-item approval, use of credits;
operation and maintenance; limitation on
source of funds for O&M; recontracting;
siting

(1) Unless (A) the President finds that (i) con-
tinued response actions are immediately re-
quired to prevent, limit, or mitigate an emer-
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gency, (ii) there is an immediate risk to public
health or welfare or the environment, and (iii)
such assistance will not otherwise be provided
on a timely basis, or (B) the President has deter-
mined the appropriate remedial actions pursu-
ant to paragraph (2) of this subsection and the
State or States in which the source of the re-
lease is located have complied with the require-
ments of paragraph (3) of this subsection, or (C)
continued response action is otherwise appro-
priate and consistent with the remedial action
to be takenl obligations from the Fund, other
than those authorized by subsection (b) of this
section, shall not continue after $2,000,000 has
been obligated for response actions or 12 months
has elapsed from the date of initial response to
a release or threatened release of hazardous sub-
stances.

(2) The President shall consult with the af-
fected State or States before determining any
appropriate remedial action to be taken pursu-
ant to the authority granted under subsection
(a) of this section.

(3) The President shall not provide any reme-
dial actions pursuant to this section unless the
State in which the release occurs first enters
into a contract or cooperative agreement with
the President providing assurances deemed ade-
quate by the President that (A) the State will
assure all future maintenance of the removal
and remedial actions provided for the expected
life of such actions as determined by the Presi-
dent; (B) the State will assure the availability of
a hazardous waste disposal facility acceptable to
the President and in compliance with the re-
quirements of subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.] for any nec-
essary offsite storage, destruction, treatment,
or secure disposition of the hazardous sub-
stances; and (C) the State will pay or assure
payment of (i) 10 per centum of the costs of the
remedial action, including all future mainte-
nance, or (ii) 50 percent (or such greater amount
as the President may determine appropriate,
taking into account the degree of responsibility
of the State or political subdivision for the re-
lease) of any sums expended in response to a re-
lease at a facility, that was operated by the
State or a political subdivision thereof, either
directly or through a contractual relationship
or otherwise, at the time of any disposal of haz-
ardous substances therein. For the purpose of
clause (ii) of this subparagraph, the term ‘‘facil-
ity does not include navigable waters or the
beds underlying those waters. In the case of re-
medial action to be taken on land or water held
by an Indian tribe, held by the United States in
trust for Indians, held by a member of an Indian
tribe (if such land or water is subject to a trust
restriction on alienation), or otherwise within
the borders of an Indian reservation, the re-
quirements of this paragraph for assurances re-
garding future maintenance and cost-sharing
shall not apply, and the President shall provide
the assurance required by this paragraph regard-
ing the availability of a hazardous waste dis-
posal facility.

(4) SELECTION OF REMEDIAL ACTION.—The
President shall select remedial actions to carry

180 in original. Probably should be followed by a comma.
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out this section in accordance with section 9621
of this title (relating to cleanup standards).
(5) STATE CREDITS.—

(A) GRANTING OF CREDIT.—The President
shall grant a State a credit against the share
of the costs, for which it is responsible under
paragraph (3) with respect to a facility listed
on the National Priorities List under the Na-
tional Contingency Plan, for amounts ex-
pended by a State for remedial action at such
facility pursuant to a contract or cooperative
agreement with the President. The credit
under this paragraph shall be limited to those
State expenses which the President deter-
mines to be reasonable, documented, direct
out-of-pocket expenditures of non-Federal
funds.

(B) EXPENSES BEFORE LISTING OR AGREE-
MENT.—The credit under this paragraph shall
include expenses for remedial action at a facil-
ity incurred before the listing of the facility
on the National Priorities List or before a con-
tract or cooperative agreement is entered into
under subsection (d) of this section for the fa-
cility if—

(i) after such expenses are incurred the fa-
cility is listed on such list and a contract or
cooperative agreement is entered into for
the facility, and

(ii) the President determines that such ex-
penses would have been credited to the State
under subparagraph (A) had the expenditures
been made after listing of the facility on
such list and after the date on which such
contract or cooperative agreement is en-
tered into.

(C) RESPONSE ACTIONS BETWEEN 1978 AND
1980.—The credit under this paragraph shall in-
clude funds expended or obligated by the State
or a political subdivision thereof after Janu-
ary 1, 1978, and before December 11, 1980, for
cost-eligible response actions and claims for
damages compensable under section 9611 of
this title.

(D) STATE EXPENSES AFTER DECEMBER 11, 1980,
IN EXCESS OF 10 PERCENT OF COSTS.—The credit
under this paragraph shall include 90 percent
of State expenses incurred at a facility owned,
but not operated, by such State or by a politi-
cal subdivision thereof. Such credit applies
only to expenses incurred pursuant to a con-
tract or cooperative agreement under sub-
section (d) of this section and only to expenses
incurred after December 11, 1980, but before
October 17, 1986.

(E) ITEM-BY-ITEM APPROVAL.—In the case of
expenditures made after October 17, 1986, the
President may require prior approval of each
item of expenditure as a condition of granting
a credit under this paragraph.

(F') USE OF CREDITS.—Credits granted under
this paragraph for funds expended with respect
to a facility may be used by the State to re-
duce all or part of the share of costs otherwise
required to be paid by the State under para-
graph (3) in connection with remedial actions
at such facility. If the amount of funds for
which credit is allowed under this paragraph
exceeds such share of costs for such facility,
the State may use the amount of such excess
to reduce all or part of the share of such costs
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at other facilities in that State. A credit shall
not entitle the State to any direct payment.

(6) OPERATION AND MAINTENANCE.—For the pur-
poses of paragraph (3) of this subsection, in the
case of ground or surface water contamination,
completed remedial action includes the comple-
tion of treatment or other measures, whether
taken onsite or offsite, necessary to restore
ground and surface water quality to a level that
assures protection of human health and the en-
vironment. With respect to such measures, the
operation of such measures for a period of up to
10 years after the construction or installation
and commencement of operation shall be consid-
ered remedial action. Activities required to
maintain the effectiveness of such measures fol-
lowing such period or the completion of reme-
dial action, whichever is earlier, shall be consid-
ered operation or maintenance.

(7) LIMITATION ON SOURCE OF FUNDS FOR
O&M.—During any period after the availability
of funds received by the Hazardous Substance
Superfund established under subchapter A of
chapter 98 of title 26 from tax revenues or appro-
priations from general revenues, the Federal
share of the payment of the cost of operation or
maintenance pursuant to paragraph (3)(C)(i) or
paragraph (6) of this subsection (relating to op-
eration and maintenance) shall be from funds re-
ceived by the Hazardous Substance Superfund
from amounts recovered on behalf of such fund
under this chapter.

(8) RECONTRACTING.—The President is author-
ized to undertake or continue whatever interim
remedial actions the President determines to be
appropriate to reduce risks to public health or
the environment where the performance of a
complete remedial action requires recontracting
because of the discovery of sources, types, or
quantities of hazardous substances not known at
the time of entry into the original contract. The
total cost of interim actions undertaken at a fa-
cility pursuant to this paragraph shall not ex-
ceed $2,000,000.

(9) SiTING.—Effective 3 years after October 17,
1986, the President shall not provide any reme-
dial actions pursuant to this section unless the
State in which the release occurs first enters
into a contract or cooperative agreement with
the President providing assurances deemed ade-
quate by the President that the State will as-
sure the availability of hazardous waste treat-
ment or disposal facilities which—

(A) have adequate capacity for the destruc-
tion, treatment, or secure disposition of all
hazardous wastes that are reasonably expected
to be generated within the State during the 20-
year period following the date of such contract
or cooperative agreement and to be disposed
of, treated, or destroyed,

(B) are within the State or outside the State
in accordance with an interstate agreement or
regional agreement or authority,

(C) are acceptable to the President, and

(D) are in compliance with the requirements
of subtitle C of the Solid Waste Disposal Act
[42 U.S.C. 6921 et seq.].
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(d) Contracts or cooperative agreements by
President with States or political subdivi-
sions or Indian tribes; State applications,
terms and conditions; reimbursements; cost-
sharing provisions; enforcement require-
ments and procedures

(1) COOPERATIVE AGREEMENTS.—

(A) STATE APPLICATIONS.—A State or politi-
cal subdivision thereof or Indian tribe may
apply to the President to carry out actions au-
thorized in this section. If the President deter-
mines that the State or political subdivision
or Indian tribe has the capability to carry out
any or all of such actions in accordance with
the criteria and priorities established pursu-
ant to section 9605(a)(8) of this title and to
carry out related enforcement actions, the
President may enter into a contract or cooper-
ative agreement with the State or political
subdivision or Indian tribe to carry out such
actions. The President shall make a deter-
mination regarding such an application within
90 days after the President receives the appli-
cation.

(B) TERMS AND CONDITIONS.—A contract or
cooperative agreement under this paragraph
shall be subject to such terms and conditions
as the President may prescribe. The contract
or cooperative agreement may cover a specific
facility or specific facilities.

(C) REIMBURSEMENTS.—Any State which ex-
pended funds during the period beginning Sep-
tember 30, 1985, and ending on October 17, 1986,
for response actions at any site included on
the National Priorities List and subject to a
cooperative agreement under this chapter
shall be reimbursed for the share of costs of
such actions for which the Federal Govern-
ment is responsible under this chapter.

(2) If the President enters into a cost-sharing
agreement pursuant to subsection (c) of this sec-
tion or a contract or cooperative agreement pur-
suant to this subsection, and the State or politi-
cal subdivision thereof fails to comply with any
requirements of the contract, the President
may, after providing sixty days notice, seek in
the appropriate Federal district court to enforce
the contract or to recover any funds advanced or
any costs incurred because of the breach of the
contract by the State or political subdivision.

(3) Where a State or a political subdivision
thereof is acting in behalf of the President, the
President is authorized to provide technical and
legal assistance in the administration and en-
forcement of any contract or subcontract in
connection with response actions assisted under
this subchapter, and to intervene in any civil ac-
tion involving the enforcement of such contract
or subcontract.

(4) Where two or more noncontiguous facilities
are reasonably related on the basis of geog-
raphy, or on the basis of the threat, or potential
threat to the public health or welfare or the en-
vironment, the President may, in his discretion,
treat these related facilities as one for purposes
of this section.

(e) Information gathering and access

(1) Action authorized

Any officer, employee, or representative of
the President, duly designated by the Presi-
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dent, is authorized to take action under para-
graph (2), (3), or (4) (or any combination there-
of) at a vessel, facility, establishment, place,
property, or location or, in the case of para-
graph (3) or (4), at any vessel, facility, estab-
lishment, place, property, or location which is
adjacent to the vessel, facility, establishment,
place, property, or location referred to in such
paragraph (3) or (4). Any duly designated offi-
cer, employee, or representative of a State or
political subdivision under a contract or coop-
erative agreement under subsection (d)(1) of
this section is also authorized to take such ac-
tion. The authority of paragraphs (3) and (4)
may be exercised only if there is a reasonable
basis to believe there may be a release or
threat of release of a hazardous substance or
pollutant or contaminant. The authority of
this subsection may be exercised only for the
purposes of determining the need for response,
or choosing or taking any response action
under this subchapter, or otherwise enforcing
the provisions of this subchapter.

(2) Access to information

Any officer, employee, or representative de-
scribed in paragraph (1) may require any per-
son who has or may have information relevant
to any of the following to furnish, upon rea-
sonable notice, information or documents re-
lating to such matter:

(A) The identification, nature, and quan-
tity of materials which have been or are gen-
erated, treated, stored, or disposed of at a
vessel or facility or transported to a vessel
or facility.

(B) The nature or extent of a release or
threatened release of a hazardous substance
or pollutant or contaminant at or from a
vessel or facility.

(C) Information relating to the ability of a
person to pay for or to perform a cleanup.

In addition, upon reasonable notice, such per-
son either (i) shall grant any such officer, em-
ployee, or representative access at all reason-
able times to any vessel, facility, establish-
ment, place, property, or location to inspect
and copy all documents or records relating to
such matters or (ii) shall copy and furnish to
the officer, employee, or representative all
such documents or records, at the option and
expense of such person.

(3) Entry

Any officer, employee, or representative de-
scribed in paragraph (1) is authorized to enter
at reasonable times any of the following:

(A) Any vessel, facility, establishment, or
other place or property where any hazardous
substance or pollutant or contaminant may
be or has been generated, stored, treated,
disposed of, or transported from.

(B) Any vessel, facility, establishment, or
other place or property from which or to
which a hazardous substance or pollutant or
contaminant has been or may have been re-
leased.

(C) Any vessel, facility, establishment, or
other place or property where such release is
or may be threatened.

(D) Any vessel, facility, establishment, or
other place or property where entry is need-
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ed to determine the need for response or the
appropriate response or to effectuate a re-
sponse action under this subchapter.

(4) Inspection and samples
(A) Authority

Any officer, employee or representative
described in paragraph (1) is authorized to
inspect and obtain samples from any vessel,
facility, establishment, or other place or
property referred to in paragraph (3) or from
any location of any suspected hazardous sub-
stance or pollutant or contaminant. Any
such officer, employee, or representative is
authorized to inspect and obtain samples of
any containers or labeling for suspected haz-
ardous substances or pollutants or contami-
nants. Each such inspection shall be com-
pleted with reasonable promptness.

(B) Samples

If the officer, employee, or representative
obtains any samples, before leaving the
premises he shall give to the owner, opera-
tor, tenant, or other person in charge of the
place from which the samples were obtained
a receipt describing the sample obtained
and, if requested, a portion of each such
sample. A copy of the results of any analysis
made of such samples shall be furnished
promptly to the owner, operator, tenant, or
other person in charge, if such person can be
located.

(5) Compliance orders
(A) Issuance

If consent is not granted regarding any re-
quest made by an officer, employee, or rep-
resentative under paragraph (2), (3), or (4),
the President may issue an order directing
compliance with the request. The order may
be issued after such notice and opportunity
for consultation as is reasonably appropriate
under the circumstances.

(B) Compliance

The President may ask the Attorney Gen-
eral to commence a civil action to compel
compliance with a request or order referred
to in subparagraph (A). Where there is a rea-
sonable basis to believe there may be a re-
lease or threat of a release of a hazardous
substance or pollutant or contaminant, the
court shall take the following actions:

(i) In the case of interference with entry
or inspection, the court shall enjoin such
interference or direct compliance with or-
ders to prohibit interference with entry or
inspection unless under the circumstances
of the case the demand for entry or inspec-
tion is arbitrary and capricious, an abuse
of discretion, or otherwise not in accord-
ance with law.

(ii) In the case of information or docu-
ment requests or orders, the court shall
enjoin interference with such information
or document requests or orders or direct
compliance with the requests or orders to
provide such information or documents
unless under the circumstances of the case
the demand for information or documents
is arbitrary and capricious, an abuse of
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discretion, or otherwise not in accordance
with law.

The court may assess a civil penalty not to
exceed $25,000 for each day of noncompliance
against any person who unreasonably fails
to comply with the provisions of paragraph
(2), (3), or (4) or an order issued pursuant to
subparagraph (A) of this paragraph.

(6) Other authority

Nothing in this subsection shall preclude the
President from securing access or obtaining
information in any other lawful manner.

(7) Confidentiality of information

(A) Any records, reports, or information ob-
tained from any person under this section (in-
cluding records, reports, or information ob-
tained by representatives of the President)
shall be available to the public, except that
upon a showing satisfactory to the President
(or the State, as the case may be) by any per-
son that records, reports, or information, or
particular part thereof (other than health or
safety effects data), to which the President (or
the State, as the case may be) or any officer,
employee, or representative has access under
this section if made public would divulge in-
formation entitled to protection under section
1905 of title 18, such information or particular
portion thereof shall be considered confiden-
tial in accordance with the purposes of that
section, except that such record, report, docu-
ment or information may be disclosed to other
officers, employees, or authorized representa-
tives of the United States concerned with car-
rying out this chapter, or when relevant in
any proceeding under this chapter.

(B) Any person not subject to the provisions
of section 1905 of title 18 who knowingly and
willfully divulges or discloses any information
entitled to protection under this subsection
shall, upon conviction, be subject to a fine of
not more than $5,000 or to imprisonment not
to exceed one year, or both.

(C) In submitting data under this chapter, a
person required to provide such data may (i)
designate the data which such person believes
is entitled to protection under this subsection
and (ii) submit such designated data sepa-
rately from other data submitted under this
chapter. A designation under this paragraph
shall be made in writing and in such manner
as the President may prescribe by regulation.

(D) Notwithstanding any Ilimitation con-
tained in this section or any other provision of
law, all information reported to or otherwise
obtained by the President (or any representa-
tive of the President) under this chapter shall
be made available, upon written request of any
duly authorized committee of the Congress, to
such committee.

(E) No person required to provide informa-
tion under this chapter may claim that the in-
formation is entitled to protection under this
paragraph unless such person shows each of
the following:

(i) Such person has not disclosed the infor-
mation to any other person, other than a
member of a local emergency planning com-
mittee established under title III of the
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Amendments and Reauthorization Act of
1986 [42 U.S.C. 11001 et seq.], an officer or em-
ployee of the United States or a State or
local government, an employee of such per-
son, or a person who is bound by a confiden-
tiality agreement, and such person has
taken reasonable measures to protect the
confidentiality of such information and in-
tends to continue to take such measures.

(ii) The information is not required to be
disclosed, or otherwise made available, to
the public under any other Federal or State
law.

(iii) Disclosure of the information is likely
to cause substantial harm to the competi-
tive position of such person.

(iv) The specific chemical identity, if
sought to be protected, is not readily discov-
erable through reverse engineering.

(F) The following information with respect
to any hazardous substance at the facility or
vessel shall not be entitled to protection under
this paragraph:

(i) The trade name, common name, or ge-
neric class or category of the hazardous sub-
stance.

(ii) The physical properties of the sub-
stance, including its boiling point, melting
point, flash point, specific gravity, vapor
density, solubility in water, and vapor pres-
sure at 20 degrees celsius.

(iii) The hazards to health and the environ-
ment posed by the substance, including
physical hazards (such as explosion) and po-
tential acute and chronic health hazards.

(iv) The potential routes of human expo-
sure to the substance at the facility, estab-
lishment, place, or property being inves-
tigated, entered, or inspected under this sub-
section.

(v) The location of disposal of any waste
stream.

(vi) Any monitoring data or analysis of
monitoring data pertaining to disposal ac-
tivities.

(vii) Any hydrogeologic or geologic data.

(viii) Any groundwater monitoring data.

(f) Contracts for response actions; compliance
with Federal health and safety standards

In awarding contracts to any person engaged
in response actions, the President or the State,
in any case where it is awarding contracts pur-
suant to a contract entered into under sub-
section (d) of this section, shall require compli-
ance with Federal health and safety standards
established under section 9651(f) of this title by
contractors and subcontractors as a condition of
such contracts.

(g) Rates for wages and labor standards applica-
ble to covered work

(1) All laborers and mechanics employed by
contractors or subcontractors in the perform-
ance of construction, repair, or alteration work
funded in whole or in part under this section
shall be paid wages at rates not less than those
prevailing on projects of a character similar in
the locality as determined by the Secretary of
Labor in accordance with sections 3141-3144,
3146, and 3147 of title 40. The President shall not

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§9604

approve any such funding without first obtain-
ing adequate assurance that required labor
standards will be maintained upon the construc-
tion work.

(2) The Secretary of Labor shall have, with re-
spect to the labor standards specified in para-
graph (1), the authority and functions set forth
in Reorganization Plan Numbered 14 of 1950 (15
F.R. 3176; 64 Stat. 1267) and section 3145 of title
40.

(h) Emergency procurement powers; exercise by
President

Notwithstanding any other provision of law,
subject to the provisions of section 9611 of this
title, the President may authorize the use of
such emergency procurement powers as he
deems necessary to effect the purpose of this
chapter. Upon determination that such proce-
dures are necessary, the President shall promul-
gate regulations prescribing the circumstances
under which such authority shall be used and
the procedures governing the use of such author-
ity.

(i) Agency for Toxic Substances and Disease Reg-
istry; establishment, functions, etc.

(1) There is hereby established within the Pub-
lic Health Service an agency, to be known as the
Agency for Toxic Substances and Disease Reg-
istry, which shall report directly to the Surgeon
General of the United States. The Administrator
of said Agency shall, with the cooperation of the
Administrator of the Environmental Protection
Agency, the Commissioner of the Food and Drug
Administration, the Directors of the National
Institute of Medicine, National Institute of En-
vironmental Health Sciences, National Institute
of Occupational Safety and Health, Centers for
Disease Control and Prevention, the Adminis-
trator of the Occupational Safety and Health
Administration, the Administrator of the Social
Security Administration, the Secretary of
Transportation, and appropriate State and local
health officials, effectuate and implement the
health related authorities of this chapter. In ad-
dition, said Administrator shall—

(A) in cooperation with the States, establish
and maintain a national registry of serious
diseases and illnesses and a national registry
of persons exposed to toxic substances;

(B) establish and maintain inventory of lit-
erature, research, and studies on the health ef-
fects of toxic substances;

(C) in cooperation with the States, and other
agencies of the Federal Government, establish
and maintain a complete listing of areas
closed to the public or otherwise restricted in
use because of toxic substance contamination;

(D) in cases of public health emergencies
caused or believed to be caused by exposure to
toxic substances, provide medical care and
testing to exposed individuals, including but
not limited to tissue sampling, chromosomal
testing where appropriate, epidemiological
studies, or any other assistance appropriate
under the circumstances; and

(E) either independently or as part of other
health status survey, conduct periodic survey
and screening programs to determine relation-
ships between exposure to toxic substances
and illness. In cases of public health emer-
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gencies, exposed persons shall be eligible for
admission to hospitals and other facilities and
services operated or provided by the Public
Health Service.

(2)(A) Within 6 months after October 17, 1986,
the Administrator of the Agency for Toxic Sub-
stances and Disease Registry (ATSDR) and the
Administrator of the Environmental Protection
Agency (‘“EPA”) shall prepare a list, in order of
priority, of at least 100 hazardous substances
which are most commonly found at facilities on
the National Priorities List and which, in their
sole discretion, they determine are posing the
most significant potential threat to human
health due to their known or suspected toxicity
to humans and the potential for human exposure
to such substances at facilities on the National
Priorities List or at facilities to which a re-
sponse to a release or a threatened release under
this section is under consideration.

(B) Within 24 months after October 17, 1986,
the Administrator of ATSDR and the Adminis-
trator of EPA shall revise the list prepared
under subparagraph (A). Such revision shall in-
clude, in order of priority, the addition of 100 or
more such hazardous substances. In each of the
3 consecutive 12-month periods that follow, the
Administrator of ATSDR and the Administrator
of EPA shall revise, in the same manner as pro-
vided in the 2 preceding sentences, such list to
include not fewer than 25 additional hazardous
substances per revision. The Administrator of
ATSDR and the Administrator of EPA shall not
less often than once every year thereafter revise
such list to include additional hazardous sub-
stances in accordance with the criteria in sub-
paragraph (A).

(3) Based on all available information, includ-
ing information maintained under paragraph
(1)(B) and data developed and collected on the
health effects of hazardous substances under
this paragraph, the Administrator of ATSDR
shall prepare toxicological profiles of each of
the substances listed pursuant to paragraph (2).
The toxicological profiles shall be prepared in
accordance with guidelines developed by the Ad-
ministrator of ATSDR and the Administrator of
EPA. Such profiles shall include, but not be lim-
ited to each of the following:

(A) An examination, summary, and interpre-
tation of available toxicological information
and epidemiologic evaluations on a hazardous
substance in order to ascertain the levels of
significant human exposure for the substance
and the associated acute, subacute, and chron-
ic health effects.

(B) A determination of whether adequate in-
formation on the health effects of each sub-
stance is available or in the process of devel-
opment to determine levels of exposure which
present a significant risk to human health of
acute, subacute, and chronic health effects.

(C) Where appropriate, an identification of
toxicological testing needed to identify the
types or levels of exposure that may present
significant risk of adverse health effects in hu-
mans.

Any toxicological profile or revision thereof
shall reflect the Administrator of ATSDR’s as-
sessment of all relevant toxicological testing
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which has been peer reviewed. The profiles re-
quired to be prepared under this paragraph for
those hazardous substances listed under sub-
paragraph (A) of paragraph (2) shall be com-
pleted, at a rate of no fewer than 25 per year,
within 4 years after October 17, 1986. A profile
required on a substance listed pursuant to sub-
paragraph (B) of paragraph (2) shall be com-
pleted within 3 years after addition to the list.
The profiles prepared under this paragraph shall
be of those substances highest on the list of pri-
orities under paragraph (2) for which profiles
have not previously been prepared. Profiles re-
quired under this paragraph shall be revised and
republished as necessary, but no less often than
once every 3 years. Such profiles shall be pro-
vided to the States and made available to other
interested parties.

(4) The Administrator of the ATSDR shall pro-
vide consultations upon request on health issues
relating to exposure to hazardous or toxic sub-
stances, on the basis of available information, to
the Administrator of EPA, State officials, and
local officials. Such consultations to individuals
may be provided by States under cooperative
agreements established under this chapter.

(5)(A) For each hazardous substance listed pur-
suant to paragraph (2), the Administrator of
ATSDR (in consultation with the Administrator
of EPA and other agencies and programs of the
Public Health Service) shall assess whether ade-
quate information on the health effects of such
substance is available. For any such substance
for which adequate information is not available
(or under development), the Administrator of
ATSDR, in cooperation with the Director of the
National Toxicology Program, shall assure the
initiation of a program of research designed to
determine the health effects (and techniques for
development of methods to determine such
health effects) of such substance. Where feasible,
such program shall seek to develop methods to
determine the health effects of such substance
in combination with other substances with
which it is commonly found. Before assuring the
initiation of such program, the Administrator of
ATSDR shall consider recommendations of the
Interagency Testing Committee established
under section 4(e) of the Toxic Substances Con-
trol Act [15 U.S.C. 2603(e)] on the types of re-
search that should be done. Such program shall
include, to the extent necessary to supplement
existing information, but shall not be limited
to—

(i) laboratory and other studies to determine
short, intermediate, and long-term health ef-
fects;

(ii) laboratory and other studies to deter-
mine organ-specific, site-specific, and system-
specific acute and chronic toxicity;

(iii) laboratory and other studies to deter-
mine the manner in which such substances are
metabolized or to otherwise develop an under-
standing of the biokinetics of such substances;
and

(iv) where there is a possibility of obtaining
human data, the collection of such informa-
tion.

(B) In assessing the need to perform labora-
tory and other studies, as required by subpara-
graph (A), the Administrator of ATSDR shall
consider—
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(i) the availability and quality of existing
test data concerning the substance on the sus-
pected health effect in question;

(ii) the extent to which testing already in
progress will, in a timely fashion, provide data
that will be adequate to support the prepara-
tion of toxicological profiles as required by
paragraph (3); and

(iii) such other scientific and technical fac-
tors as the Administrator of ATSDR may de-
termine are necessary for the effective imple-
mentation of this subsection.

(C) In the development and implementation of
any research program under this paragraph, the
Administrator of ATSDR and the Administrator
of EPA shall coordinate such research program
implemented under this paragraph with the Na-
tional Toxicology Program and with programs
of toxicological testing established under the
Toxic Substances Control Act [15 U.S.C. 2601 et
seq.] and the Federal Insecticide, Fungicide and
Rodenticide Act [7 U.S.C. 136 et seq.]. The pur-
pose of such coordination shall be to avoid du-
plication of effort and to assure that the hazard-
ous substances listed pursuant to this sub-
section are tested thoroughly at the earliest
practicable date. Where appropriate, consistent
with such purpose, a research program under
this paragraph may be carried out using such
programs of toxicological testing.

(D) It is the sense of the Congress that the
costs of research programs under this paragraph
be borne by the manufacturers and processors of
the hazardous substance in question, as required
in programs of toxicological testing under the
Toxic Substances Control Act [15 U.S.C. 2601 et
seq.]. Within 1 year after October 17, 1986, the
Administrator of EPA shall promulgate regula-
tions which provide, where appropriate, for pay-
ment of such costs by manufacturers and proc-
essors under the Toxic Substances Control Act,
and registrants under the Federal Insecticide,
Fungicide, and Rodenticide Act [7 U.S.C. 136 et
seq.], and recovery of such costs from respon-
sible parties under this chapter.

(6)(A) The Administrator of ATSDR shall per-
form a health assessment for each facility on
the National Priorities List established under
section 9605 of this title. Such health assessment
shall be completed not later than December 10,
1988, for each facility proposed for inclusion on
such list prior to October 17, 1986, or not later
than one year after the date of proposal for in-
clusion on such list for each facility proposed
for inclusion on such list after October 17, 1986.

(B) The Administrator of ATSDR may perform
health assessments for releases or facilities
where individual persons or licensed physicians
provide information that individuals have been
exposed to a hazardous substance, for which the
probable source of such exposure is a release. In
addition to other methods (formal or informal)
of providing such information, such individual
persons or licensed physicians may submit a pe-
tition to the Administrator of ATSDR providing
such information and requesting a health assess-
ment. If such a petition is submitted and the Ad-
ministrator of ATSDR does not initiate a health
assessment, the Administrator of ATSDR shall
provide a written explanation of why a health
assessment is not appropriate.
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(C) In determining the priority in which to
conduct health assessments under this sub-
section, the Administrator of ATSDR, in con-
sultation with the Administrator of EPA, shall
give priority to those facilities at which there is
documented evidence of the release of hazardous
substances, at which the potential risk to
human health appears highest, and for which in
the judgment of the Administrator of ATSDR
existing health assessment data are inadequate
to assess the potential risk to human health as
provided in subparagraph (F). In determining
the priorities for conducting health assessments
under this subsection, the Administrator of
ATSDR shall consider the National Priorities
List schedules and the needs of the Environ-
mental Protection Agency and other Federal
agencies pursuant to schedules for remedial in-
vestigation and feasibility studies.

(D) Where a health assessment is done at a
site on the National Priorities List, the Admin-
istrator of ATSDR shall complete such assess-
ment promptly and, to the maximum extent
practicable, before the completion of the reme-
dial investigation and feasibility study at the
facility concerned.

(E) Any State or political subdivision carrying
out a health assessment for a facility shall re-
port the results of the assessment to the Admin-
istrator of ATSDR and the Administrator of
EPA and shall include recommendations with
respect to further activities which need to be
carried out under this section. The Adminis-
trator of ATSDR shall state such recommenda-
tion in any report on the results of any assess-
ment carried out directly by the Administrator
of ATSDR for such facility and shall issue peri-
odic reports which include the results of all the
assessments carried out under this subsection.

(F) For the purposes of this subsection and
section 9611(c)(4) of this title, the term ‘‘health
assessments’ shall include preliminary assess-
ments of the potential risk to human health
posed by individual sites and facilities, based on
such factors as the nature and extent of con-
tamination, the existence of potential pathways
of human exposure (including ground or surface
water contamination, air emissions, and food
chain contamination), the size and potential
susceptibility of the community within the like-
ly pathways of exposure, the comparison of ex-
pected human exposure levels to the short-term
and long-term health effects associated with
identified hazardous substances and any avail-
able recommended exposure or tolerance limits
for such hazardous substances, and the compari-
son of existing morbidity and mortality data on
diseases that may be associated with the ob-
served levels of exposure. The Administrator of
ATSDR shall use appropriate data, risk assess-
ments, risk evaluations and studies available
from the Administrator of EPA.

(G) The purpose of health assessments under
this subsection shall be to assist in determining
whether actions under paragraph (11) of this sub-
section should be taken to reduce human expo-
sure to hazardous substances from a facility and
whether additional information on human expo-
sure and associated health risks is needed and
should be acquired by conducting epidemiolog-
ical studies under paragraph (7), establishing a
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registry under paragraph (8), establishing a
health surveillance program under paragraph
(9), or through other means. In using the results
of health assessments for determining addi-
tional actions to be taken under this section,
the Administrator of ATSDR may consider addi-
tional information on the risks to the poten-
tially affected population from all sources of
such hazardous substances including Kknown
point or nonpoint sources other than those from
the facility in question.

(H) At the completion of each health assess-
ment, the Administrator of ATSDR shall pro-
vide the Administrator of EPA and each affected
State with the results of such assessment, to-
gether with any recommendations for further
actions under this subsection or otherwise under
this chapter. In addition, if the health assess-
ment indicates that the release or threatened
release concerned may pose a serious threat to
human health or the environment, the Adminis-
trator of ATSDR shall so notify the Adminis-
trator of EPA who shall promptly evaluate such
release or threatened release in accordance with
the hazard ranking system referred to in section
9605(a)(8)(A) of this title to determine whether
the site shall be placed on the National Prior-
ities List or, if the site is already on the list, the
Administrator of ATSDR may recommend to
the Administrator of EPA that the site be ac-
corded a higher priority.

(T (A) Whenever in the judgment of the Admin-
istrator of ATSDR it is appropriate on the basis
of the results of a health assessment, the Ad-
ministrator of ATSDR shall conduct a pilot
study of health effects for selected groups of ex-
posed individuals in order to determine the de-
sirability of conducting full scale epidemiolog-
ical or other health studies of the entire exposed
population.

(B) Whenever in the judgment of the Adminis-
trator of ATSDR it is appropriate on the basis of
the results of such pilot study or other study or
health assessment, the Administrator of ATSDR
shall conduct such full scale epidemiological or
other health studies as may be necessary to de-
termine the health effects on the population ex-
posed to hazardous substances from a release or
threatened release. If a significant excess of dis-
ease in a population is identified, the letter of
transmittal of such study shall include an as-
sessment of other risk factors, other than a re-
lease, that may, in the judgment of the peer re-
view group, be associated with such disease, if
such risk factors were not taken into account in
the design or conduct of the study.

(8) In any case in which the results of a health
assessment indicate a potential significant risk
to human health, the Administrator of ATSDR
shall consider whether the establishment of a
registry of exposed persons would contribute to
accomplishing the purposes of this subsection,
taking into account circumstances bearing on
the usefulness of such a registry, including the
seriousness or unique character of identified dis-
eases or the likelihood of population migration
from the affected area.

(9) Where the Administrator of ATSDR has de-
termined that there is a significant increased
risk of adverse health effects in humans from
exposure to hazardous substances based on the
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results of a health assessment conducted under
paragraph (6), an epidemiologic study conducted
under paragraph (7), or an exposure registry that
has been established under paragraph (8), and
the Administrator of ATSDR has determined
that such exposure is the result of a release
from a facility, the Administrator of ATSDR
shall initiate a health surveillance program for
such population. This program shall include but
not be limited to—

(A) periodic medical testing where appro-
priate of population subgroups to screen for
diseases for which the population or subgroup
is at significant increased risk; and

(B) a mechanism to refer for treatment
those individuals within such population who
are screened positive for such diseases.

(10) Two years after October 17, 1986, and every
2 years thereafter, the Administrator of ATSDR
shall prepare and submit to the Administrator
of EPA and to the Congress a report on the re-
sults of the activities of ATSDR regarding—

(A) health assessments and pilot health ef-
fects studies conducted;

(B) epidemiologic studies conducted;

(C) hazardous substances which have been
listed under paragraph (2), toxicological pro-
files which have been developed, and toxi-
cologic testing which has been conducted or
which is being conducted under this sub-
section;

(D) registries established under paragraph
(8); and

(E) an overall assessment, based on the re-
sults of activities conducted by the Adminis-
trator of ATSDR, of the linkage between
human exposure to individual or combinations
of hazardous substances due to releases from
facilities covered by this chapter or the Solid
Waste Disposal Act [42 U.S.C. 6901 et seq.] and
any increased incidence or prevalence of ad-
verse health effects in humans.

(11) If a health assessment or other study car-
ried out under this subsection contains a finding
that the exposure concerned presents a signifi-
cant risk to human health, the President shall
take such steps as may be necessary to reduce
such exposure and eliminate or substantially
mitigate the significant risk to human health.
Such steps may include the use of any authority
under this chapter, including, but not limited
to—

(A) provision of alternative water supplies,
and

(B) permanent or temporary relocation of in-
dividuals.

In any case in which information is insufficient,
in the judgment of the Administrator of ATSDR
or the President to determine a significant
human exposure level with respect to a hazard-
ous substance, the President may take such
steps as may be necessary to reduce the expo-
sure of any person to such hazardous substance
to such level as the President deems necessary
to protect human health.

(12) In any case which is the subject of a peti-
tion, a health assessment or study, or a research
program under this subsection, nothing in this
subsection shall be construed to delay or other-
wise affect or impair the authority of the Presi-
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dent, the Administrator of ATSDR, or the Ad-
ministrator of EPA to exercise any authority
vested in the President, the Administrator of
ATSDR or the Administrator of EPA under any
other provision of law (including, but not lim-
ited to, the imminent hazard authority of sec-
tion 7003 of the Solid Waste Disposal Act [42
U.S.C. 6973]) or the response and abatement au-
thorities of this chapter.

(13) All studies and results of research con-
ducted under this subsection (other than health
assessments) shall be reported or adopted only
after appropriate peer review. Such peer review
shall be completed, to the maximum extent
practicable, within a period of 60 days. In the
case of research conducted under the National
Toxicology Program, such peer review may be
conducted by the Board of Scientific Counselors.
In the case of other research, such peer review
shall be conducted by panels consisting of no
less than three nor more than seven members,
who shall be disinterested scientific experts se-
lected for such purpose by the Administrator of
ATSDR or the Administrator of EPA, as appro-
priate, on the basis of their reputation for sci-
entific objectivity and the lack of institutional
ties with any person involved in the conduct of
the study or research under review. Support
services for such panels shall be provided by the
Agency for Toxic Substances and Disease Reg-
istry, or by the Environmental Protection Agen-
Ccy, as appropriate.

(14) In the implementation of this subsection
and other health-related authorities of this
chapter, the Administrator of ATSDR shall as-
semble, develop as necessary, and distribute to
the States, and upon request to medical col-
leges, physicians, and other health profes-
sionals, appropriate educational materials (in-
cluding short courses) on the medical surveil-
lance, screening, and methods of diagnosis and
treatment of injury or disease related to expo-
sure to hazardous substances (giving priority to
those listed in paragraph (2)), through such
means as the Administrator of ATSDR deems
appropriate.

(15) The activities of the Administrator of
ATSDR described in this subsection and section
9611(c)(4) of this title shall be carried out by the
Administrator of ATSDR, either directly or
through cooperative agreements with States (or
political subdivisions thereof) which the Admin-
istrator of ATSDR determines are capable of
carrying out such activities. Such activities
shall include provision of consultations on
health information, the conduct of health as-
sessments, including those required under sec-
tion 3019(b) of the Solid Waste Disposal Act [42
U.S.C. 6939a(b)], health studies, registries, and
health surveillance.

(16) The President shall provide adequate per-
sonnel for ATSDR, which shall not be fewer than
100 employees. For purposes of determining the
number of employees under this subsection, an
employee employed by ATSDR on a part-time
career employment basis shall be counted as a
fraction which is determined by dividing 40
hours into the average number of hours of such
employee’s regularly scheduled workweek.

(17) In accordance with section 9620 of this
title (relating to Federal facilities), the Admin-
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istrator of ATSDR shall have the same authori-
ties under this section with respect to facilities
owned or operated by a department, agency, or
instrumentality of the United States as the Ad-
ministrator of ATSDR has with respect to any
nongovernmental entity.

(18) If the Administrator of ATSDR deter-
mines that it is appropriate for purposes of this
section to treat a pollutant or contaminant as a
hazardous substance, such pollutant or contami-
nant shall be treated as a hazardous substance
for such purpose.

(j) Acquisition of property

(1) Authority

The President is authorized to acquire, by
purchase, lease, condemnation, donation, or
otherwise, any real property or any interest in
real property that the President in his discre-
tion determines is needed to conduct a reme-
dial action under this chapter. There shall be
no cause of action to compel the President to
acquire any interest in real property under
this chapter.

(2) State assurance

The President may use the authority of
paragraph (1) for a remedial action only if, be-
fore an interest in real estate is acquired
under this subsection, the State in which the
interest to be acquired is located assures the
President, through a contract or cooperative
agreement or otherwise, that the State will
accept transfer of the interest following com-
pletion of the remedial action.

(3) Exemption

No Federal, State, or local government
agency shall be liable under this chapter sole-
ly as a result of acquiring an interest in real
estate under this subsection.

(k) Brownfields revitalization funding
(1) Definition of eligible entity

In this subsection, the term ‘‘eligible en-
tity’’ means—

(A) a general purpose unit of local govern-
ment;

(B) a land clearance authority or other
quasi-governmental entity that operates
under the supervision and control of or as an
agent of a general purpose unit of local gov-
ernment;

(C) a government entity created by a State
legislature;

(D) a regional council or group of general
purpose units of local government;

(E) a redevelopment agency that is char-
tered or otherwise sanctioned by a State;

(F) a State;

(&) an Indian Tribe other than in Alaska;
or

(H) an Alaska Native Regional Corporation
and an Alaska Native Village Corporation as
those terms are defined in the Alaska Native
Claims Settlement Act (43 U.S.C. 1601 and
following) and the Metlakatla Indian com-
munity.

(2) Brownfield site characterization and assess-
ment grant program
(A) Establishment of program

The Administrator shall establish a pro-
gram to—
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(i) provide grants to inventory, charac-
terize, assess, and conduct planning relat-
ed to brownfield sites under subparagraph
(B); and

(ii) perform targeted site assessments at
brownfield sites.

(B) Assistance for site characterization and
assessment

(i) In general

On approval of an application made by
an eligible entity, the Administrator may
make a grant to the eligible entity to be
used for programs to inventory, character-
ize, assess, and conduct planning related to
one or more brownfield sites.

(ii) Site characterization and assessment
A site characterization and assessment
carried out with the use of a grant under

clause (i) shall be performed in accordance
with section 9601(35)(B) of this title.

(3) Grants and loans for brownfield remedi-

ation
(A) Grants provided by the President

Subject to paragraphs (4) and (5), the
President shall establish a program to pro-
vide grants to—

(i) eligible entities, to be used for cap-
italization of revolving loan funds; and

(ii) eligible entities or nonprofit organi-
zations, where warranted, as determined
by the President based on considerations
under subparagraph (C), to be used directly
for remediation of one or more brownfield
sites owned by the entity or organization
that receives the grant and in amounts not
to exceed $200,000 for each site to be reme-
diated.

(B) Loans and grants provided by eligible en-
tities
An eligible entity that receives a grant
under subparagraph (A)(i) shall use the grant
funds to provide assistance for the remedi-
ation of brownfield sites in the form of—

(i) one or more loans to an eligible en-
tity, a site owner, a site developer, or an-
other person; or

(ii) one or more grants to an eligible en-
tity or other nonprofit organization, where
warranted, as determined by the eligible
entity that is providing the assistance,
based on considerations under subpara-
graph (C), to remediate sites owned by the
eligible entity or nonprofit organization
that receives the grant.

(C) Considerations

In determining whether a grant under sub-
paragraph (A)(ii) or (B)(ii) is warranted, the
President or the eligible entity, as the case
may be, shall take into consideration—

(i) the extent to which a grant will fa-
cilitate the creation of, preservation of, or
addition to a park, a greenway, undevel-
oped property, recreational property, or
other property used for nonprofit purposes;

(ii) the extent to which a grant will meet
the needs of a community that has an in-
ability to draw on other sources of funding
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for environmental remediation and subse-
quent redevelopment of the area in which
a brownfield site is located because of the
small population or low income of the
community;

(iii) the extent to which a grant will fa-
cilitate the use or reuse of existing infra-
structure;

(iv) the benefit of promoting the long-
term availability of funds from a revolving
loan fund for brownfield remediation; and

(v) such other similar factors as the Ad-
ministrator considers appropriate to con-
sider for the purposes of this subsection.

(D) Transition

Revolving loan funds that have been estab-
lished before January 11, 2002, may be used
in accordance with this paragraph.

(4) General provisions

(A) Maximum grant amount

(i) Brownfield site characterization and as-
sessment

(I) In general

A grant under paragraph (2) may be
awarded to an eligible entity on a com-
munity-wide or site-by-site basis, and
shall not exceed, for any individual
brownfield site covered by the grant,
$200,000.

(IT) Waiver

The Administrator may waive the
$200,000 limitation under subclause (I) to
permit the brownfield site to receive a
grant of not to exceed $350,000, based on
the anticipated level of contamination,
size, or status of ownership of the site.

(ii) Brownfield remediation

A grant under paragraph (3)(A)(1) may be
awarded to an eligible entity on a commu-
nity-wide or site-by-site basis, not to ex-
ceed $1,000,000 per eligible entity. The Ad-
ministrator may make an additional grant
to an eligible entity described in the pre-
vious sentence for any year after the year
for which the initial grant is made, taking
into consideration—

(I) the number of sites and number of
communities that are addressed by the
revolving loan fund;

(IT) the demand for funding by eligible
entities that have not previously re-
ceived a grant under this subsection;

(ITI) the demonstrated ability of the el-
igible entity to use the revolving loan
fund to enhance remediation and provide
funds on a continuing basis; and

(IV) such other similar factors as the
Administrator considers appropriate to
carry out this subsection.

(B) Prohibition
(i) In general

No part of a grant or loan under this sub-
section may be used for the payment of—

(I) a penalty or fine;

(IT) a Federal cost-share requirement;

(ITI) an administrative cost;
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(IV) a response cost at a brownfield
site for which the recipient of the grant
or loan is potentially liable under sec-
tion 9607 of this title; or

(V) a cost of compliance with any Fed-
eral law (including a Federal law speci-
fied in section 9601(39)(B) of this title),
excluding the cost of compliance with
laws applicable to the cleanup.

(ii) Exclusions

For the purposes of clause (i)(III), the
term ‘‘administrative cost’” does not in-
clude the cost of—

(I) investigation and identification of
the extent of contamination;
(IT) design and performance of a re-
sponse action; or
(ITT) monitoring of a natural resource.
(iii) Exception

Notwithstanding clause (i)(IV), the Ad-
ministrator may use up to 25 percent of
the funds made available to carry out this
subsection to make a grant or loan under
this subsection to eligible entities that
satisfy all of the elements set forth in sec-
tion 9601(40) of this title to qualify as a
bona fide prospective purchaser, except
that the date of acquisition of the property
was on or before January 11, 2002.

(C) Assistance for development of local gov-
ernment site remediation programs

A local government that receives a grant
under this subsection may use not to exceed
10 percent of the grant funds to develop and
implement a brownfields program that may
include—

(i) monitoring the health of populations
exposed to one or more hazardous sub-
stances from a brownfield site; and

(ii) monitoring and enforcement of any
institutional control used to prevent
human exposure to any hazardous sub-
stance from a brownfield site.

(D) Insurance

A recipient of a grant or loan awarded
under paragraph (2) or (3) that performs a
characterization, assessment, or remedi-
ation of a brownfield site may use a portion
of the grant or loan to purchase insurance
for the characterization, assessment, or re-
mediation of that site.

(5) Grant applications

(A) Submission
(1) In general
(I) Application
An eligible entity may submit to the
Administrator, through a regional office
of the Environmental Protection Agency
and in such form as the Administrator
may require, an application for a grant
under this subsection for one or more
brownfield sites (including information
on the criteria used by the Adminis-
trator to rank applications under sub-
paragraph (C), to the extent that the in-
formation is available).
(IT) NCP requirements

The Administrator may include in any
requirement for submission of an appli-
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cation under subclause (I) a requirement
of the National Contingency Plan only
to the extent that the requirement is rel-
evant and appropriate to the program
under this subsection.

(ii) Coordination

The Administrator shall coordinate with
other Federal agencies to assist in making
eligible entities aware of other available
Federal resources.

(iii) Guidance
The Administrator shall publish guid-

ance to assist eligible entities in applying
for grants under this subsection.

(B) Approval

The Administrator shall—

(i) at least annually, complete a review
of applications for grants that are received
from eligible entities under this sub-
section; and

(ii) award grants under this subsection
to eligible entities that the Administrator
determines have the highest rankings
under the ranking criteria established
under subparagraph (C).

(C) Ranking criteria

The Administrator shall establish a sys-
tem for ranking grant applications received
under this paragraph that includes the fol-
lowing criteria:

(i) The extent to which a grant will stim-
ulate the availability of other funds for en-
vironmental assessment or remediation,
and subsequent reuse, of an area in which
one or more brownfield sites are located.

(ii) The potential of the proposed project
or the development plan for an area in
which one or more brownfield sites are lo-
cated to stimulate economic development
of the area on completion of the cleanup.

(iii) The extent to which a grant would
address or facilitate the identification and
reduction of threats to human health and
the environment, including threats in
areas in which there is a greater-than-nor-
mal incidence of diseases or conditions (in-
cluding cancer, asthma, or birth defects)
that may be associated with exposure to
hazardous substances, pollutants, or con-
taminants.

(iv) The extent to which a grant would
facilitate the use or reuse of existing infra-
structure.

(v) The extent to which a grant would fa-
cilitate the creation of, preservation of, or
addition to a park, a greenway, undevel-
oped property, recreational property, or
other property used for nonprofit purposes.

(vi) The extent to which a grant would
meet the needs of a community that has
an inability to draw on other sources of
funding for environmental remediation
and subsequent redevelopment of the area
in which a brownfield site is located be-
cause of the small population or low in-
come of the community.

(vii) The extent to which the applicant is
eligible for funding from other sources.
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(viii) The extent to which a grant will
further the fair distribution of funding be-
tween urban and nonurban areas.

(ix) The extent to which the grant pro-
vides for involvement of the local commu-
nity in the process of making decisions re-
lating to cleanup and future use of a
brownfield site.

(x) The extent to which a grant would
address or facilitate the identification and
reduction of threats to the health or wel-
fare of children, pregnant women, minor-
ity or low-income communities, or other
sensitive populations.

(6) Implementation of brownfields programs
(A) Establishment of program

The Administrator may provide, or fund
eligible entities or nonprofit organizations
to provide, training, research, and technical
assistance to individuals and organizations,
as appropriate, to facilitate the inventory of
brownfield sites, site assessments, remedi-
ation of brownfield sites, community in-
volvement, or site preparation.

(B) Funding restrictions

The total Federal funds to be expended by
the Administrator under this paragraph
shall not exceed 15 percent of the total
amount appropriated to carry out this sub-
section in any fiscal year.

(7) Audits
(A) In general

The Inspector General of the Environ-
mental Protection Agency shall conduct
such reviews or audits of grants and loans
under this subsection as the Inspector Gen-
eral considers necessary to carry out this
subsection.

(B) Procedure

An audit under this subparagraph shall be
conducted in accordance with the auditing
procedures of the Government Accountabil-
ity Office, including chapter 75 of title 31.

(C) Violations

If the Administrator determines that a
person that receives a grant or loan under
this subsection has violated or is in viola-
tion of a condition of the grant, loan, or ap-
plicable Federal law, the Administrator
may—

(i) terminate the grant or loan;

(ii) require the person to repay any funds
received; and

(iii) seek any other legal remedies avail-
able to the Administrator.

(D) Report to Congress

Not later than 3 years after January 11,
2002, the Inspector General of the Environ-
mental Protection Agency shall submit to
Congress a report that provides a description
of the management of the program (includ-
ing a description of the allocation of funds
under this subsection).

(8) Leveraging

An eligible entity that receives a grant
under this subsection may use the grant funds
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for a portion of a project at a brownfield site
for which funding is received from other
sources if the grant funds are used only for the
purposes described in paragraph (2) or (3).

(9) Agreements

BEach grant or loan made under this sub-
section shall—

(A) include a requirement of the National
Contingency Plan only to the extent that
the requirement is relevant and appropriate
to the program under this subsection, as de-
termined by the Administrator; and

(B) be subject to an agreement that—

(i) requires the recipient to—

(ID) comply with all applicable Federal
and State laws; and

(IT) ensure that the cleanup protects
human health and the environment;

(ii) requires that the recipient use the
grant or loan exclusively for purposes
specified in paragraph (2) or (3), as applica-
ble;

(iii) in the case of an application by an
eligible entity under paragraph (3)(A), re-
quires the eligible entity to pay a match-
ing share (which may be in the form of a
contribution of labor, material, or serv-
ices) of at least 20 percent, from non-Fed-
eral sources of funding, unless the Admin-
istrator determines that the matching
share would place an undue hardship on
the eligible entity; and

(iv) contains such other terms and condi-
tions as the Administrator determines to
be necessary to carry out this subsection.

(10) Facility other than brownfield site

The fact that a facility may not be a
brownfield site within the meaning of section
9601(39)(A) of this title has no effect on the eli-
gibility of the facility for assistance under any
other provision of Federal law.

(11) Effect on Federal laws

Nothing in this subsection affects any liabil-
ity or response authority under any Federal
law, including—

(A) this chapter (including the last sen-
tence of section 9601(14) of this title);
(B) the Solid Waste Disposal Act (42 U.S.C.

6901 et seq.);

(C) the Federal Water Pollution Control

Act (33 U.S.C. 1251 et seq.);

(D) the Toxic Substances Control Act (156

U.S.C. 2601 et seq.); and

(E) the Safe Drinking Water Act (42 U.S.C.
300f et seq.).
(12) Funding
(A) Authorization of appropriations

There is authorized to be appropriated to
carry out this subsection $200,000,000 for each
of fiscal years 2002 through 2006.

(B) Use of certain funds

Of the amount made available under sub-
paragraph (A), $50,000,000, or, if the amount
made available is less than $200,000,000, 25
percent of the amount made available, shall
be used for site characterization, assess-
ment, and remediation of facilities described
in section 9601(39)(D)({i)(II) of this title.
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(Pub. L. 96-510, title I, §104, Dec. 11, 1980, 94 Stat.
2774; Pub. L. 99-499, title I, §§104, 110, title II,
§207(b), Oct. 17, 1986, 100 Stat. 1617, 1636, 1705;
Pub. L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095;
Pub. L. 102-531, title III, §312(h), Oct. 27, 1992, 106
Stat. 3506; Pub. L. 107-118, title II, §211(b), Jan.
11, 2002, 115 Stat. 2362; Pub. L. 108-271, §8(b), July
7, 2004, 118 Stat. 814; Pub. L. 109-59, title I, §1956,
Aug. 10, 2005, 119 Stat. 1515.)

REFERENCES IN TEXT

The Solid Waste Disposal Act, referred to in subsecs.
(©)(3), 9)D), ()A0)(E), and (k)(11)(B), is title IT of Pub.
L. 89-272, Oct. 20, 1965, 79 Stat. 997, as amended gener-
ally by Pub. L. 94-580, §2, Oct. 21, 1976, 90 Stat. 2795,
which is classified generally to chapter 82 (§6901 et seq.)
of this title. Subtitle C of the Act is classified gener-
ally to subchapter III (§6921 et seq.) of chapter 82 of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 6901 of
this title and Tables.

Title III of the Amendments and Reauthorization Act
of 1986, referred to in subsec. (e)(7T)(E)(i), probably
means title III of the Superfund Amendments and Re-
authorization Act of 1986, Pub. L. 99-499, Oct. 17, 1986,
100 Stat. 1728, known as the Emergency Planning and
Community Right-To-Know Act of 1986, which is classi-
fied generally to chapter 116 (§11001 et seq.) of this
title. For complete classification of title III to the
Code, see Short Title note set out under section 11001
of this title and Tables.

Reorganization Plan Numbered 14 of 1950, referred to
in subsec. (g)(2), is set out in the Appendix to Title 5,
Government Organization and Employees.

The Toxic Substances Control Act, referred to in sub-
secs. (1)(B)(C), (D) and (k)(11)(D), is Pub. L. 94-469, Oct.
11, 1976, 90 Stat. 2003, as amended, which is classified
generally to chapter 53 (§2601 et seq.) of Title 15, Com-
merce and Trade. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 2601 of Title 15 and Tables.

The Federal Insecticide, Fungicide, and Rodenticide
Act, referred to in subsec. (i)(5)(C), (D), is act June 25,
1947, ch. 125, as amended generally by Pub. L. 92-516,
Oct. 21, 1972, 86 Stat. 973, which is classified generally
to subchapter II (§136 et seq.) of chapter 6 of Title 7,
Agriculture. For complete classification of this Act to
the Code, see Short Title note set out under section 136
of Title 7 and Tables.

The Alaska Native Claims Settlement Act, referred
to in subsec. (k)(1)(H), is Pub. L. 92203, Dec. 18, 1971, 85
Stat. 688, as amended, which is classified generally to
chapter 33 (§1601 et seq.) of Title 43, Public Lands. For
complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 43
and Tables.

The Federal Water Pollution Control Act, referred to
in subsec. (k)(11)(C), is act June 30, 1948, ch. 758, as
amended generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26
(§1251 et seq.) of Title 33, Navigation and Navigable Wa-
ters. For complete classification of this Act to the
Code, see Short Title note set out under section 1251 of
Title 33 and Tables.

The Safe Drinking Water Act, referred to in subsec.
(k)A1)(B), is title XIV of act July 1, 1944, as added Dec.
16, 1974, Pub. L. 93-523, §2(a), 88 Stat. 1660, as amended,
which is classified generally to subchapter XII (§300f et
seq.) of chapter 6A of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 201 of this title and Tables.

CODIFICATION

In subsec. (g)(1), ‘‘sections 3141-3144, 3146, and 3147 of
title 40’ substituted for ‘‘the Davis-Bacon Act’ and, in
subsec. (g)(2), ‘‘section 3145 of title 40’’ substituted for
“‘section 276¢c of title 40 of the United States Code”, on
authority of Pub. L. 107-217, §5(c), Aug. 21, 2002, 116
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Stat. 1303, the first section of which enacted Title 40,
Public Buildings, Property, and Works.

AMENDMENTS

2005—Subsec. (k)(4)(B)(iii). Pub. L. 109-59 added cl.
(iii).

2004—Subsec. (K)(7)(B). Pub. L. 108-271 substituted
“Government Accountability Office’ for ‘‘General Ac-
counting Office”’.

2002—Subsec. (k). Pub. L. 107-118 added subsec. (k).

1992—Subsec. (i)(1). Pub. L. 102-531 substituted ‘‘Cen-
ters for Disease Control and Prevention” for ‘‘Centers
for Disease Control”.

1986—Subsec. (a)(1). Pub. L. 99-499, §104(a), sub-
stituted provisions authorizing the President to allow
owner or operator of facility or vessel or any other re-
sponsible party to carry out action, conduct the reme-
dial investigation, or conduct feasibility study under
section 9622 of this title, specifying conditions under
which a remedial investigation or feasibility study
would be authorized, providing for treatment of poten-
tially responsible parties, and requiring President to
give primary attention to those releases which the
President deems may present a public health threat,
for ‘‘, unless the President determines that such re-
moval and remedial action will be done properly by the
owner or operator of the vessel or facility from which
the release or threat of release emanates, or by any
other responsible party.”

Subsec. (a)(2). Pub. L. 99-499, §104(b), amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
“For the purposes of this section, ‘pollutant or con-
taminant’ shall include, but not be limited to, any ele-
ment, substance, compound, or mixture, including dis-
ease-causing agents, which after release into the envi-
ronment and upon exposure, ingestion, inhalation, or
assimilation into any organism, either directly from
the environment or indirectly by ingestion through
food chains, will or may reasonably be anticipated to
cause death, disease, behavioral abnormalities, cancer,
genetic mutation, physiological malfunctions (includ-
ing malfunctions in reproduction) or physical deforma-
tions, in such organisms or their offspring. The term
does not include petroleum, including crude oil and any
fraction thereof which is not otherwise specifically list-
ed or designated as hazardous substances under section
9601(14)(A) through (F) of this title, nor does it include
natural gas, liquefied natural gas, or synthetic gas of
pipeline quality (or mixtures of natural gas and such
synthetic gas).”’

Subsec. (a)(3), (4). Pub. L. 99-499, §104(c), added pars.
(3) and (4).

Subsec. (b). Pub. L. 99-499, §104(d), designated exist-
ing provisions as par. (1), inserted par. (1) heading, and
added par. (2).

Subsec. (c)(1). Pub. L. 99499, §104(e)(1), substituted
‘$2,000,000” for ‘‘$1,000,000” and ‘12 months” for ‘‘six
months”.

Subsec. (c)(1)(C). Pub. L. 99-499, §104(e)(2), added cl.
(C).
Subsec. (c)(3). Pub. L. 99-499, §§104(f), 207(b), sub-
stituted text of cl. (C)(ii) and sentence providing that
‘‘facility’ does not include navigable waters or beds un-
derlying those waters for ‘‘(ii) at least 50 per centum or
such greater amount as the President may determine
appropriate, taking into account the degree of respon-
sibility of the State or political subdivision, of any
sums expended in response to a release at a facility
that was owned at the time of any disposal of hazard-
ous substances therein by the State or a political sub-
division thereof. The President shall grant the State a
credit against the share of the costs for which it is re-
sponsible under this paragraph for any documented di-
rect out-of-pocket non-Federal funds expended or obli-
gated by the State or a political subdivision thereof
after January 1, 1978, and before December 11, 1980, for
cost-eligible response actions and claims for damages
compensable under section 9611 of this title relating to
the specific release in question: Provided, however, That
in no event shall the amount of the credit granted ex-
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ceed the total response costs relating to the release.”
and inserted provisions relating to remedial action to
be taken on land or water held by an Indian tribe, held
by the United States in trust for Indians, held by a
member of an Indian Tribe (if such land or water is sub-
ject to a trust restriction on alienation), or otherwise
within the borders of an Indian reservation.

Subsec. (¢c)(4). Pub. L. 99-499, §104(g), amended par. (4)
generally. Prior to amendment, par. (4) read as follows:
“The President shall select appropriate remedial ac-
tions determined to be necessary to carry out this sec-
tion which are to the extent practicable in accordance
with the national contingency plan and which provide
for that cost-effective response which provides a bal-
ance between the need for protection of public health
and welfare and the environment at the facility under
consideration, and the availability of amounts from the
Fund established under subchapter II of this chapter to
respond to other sites which present or may present a
threat to public health or welfare or the environment,
taking into consideration the need for immediate ac-
tion.”

Subsec. (¢)(5). Pub. L. 99499, §104(h), added par. (5).

Subsec. (¢)(6). Pub. L. 99499, §104(i), added par. (6).

Subsec. (¢)(7). Pub. L. 99-514 substituted ‘‘Internal
Revenue Code of 1986’ for ‘‘Internal Revenue Code of
1954, which for purposes of codification was translated
as ‘‘title 26’ thus requiring no change in text.

Pub. L. 99-499, §104(i), added par. (7).

Subsec. (¢)(8). Pub. L. 99499, §104(j), added par. (8).

Subsec. (¢)(9). Pub. L. 99499, §104(k), added par. (9).

Subsec. (d)(1). Pub. L. 99499, §104(l), amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
“Where the President determines that a State or politi-
cal subdivision thereof has the capability to carry out
any or all of the actions authorized in this section, the
President may, in his discretion, enter into a contract
or cooperative agreement with such State or political
subdivision to take such actions in accordance with cri-
teria and priorities established pursuant to section
9605(8) of this title and to be reimbursed for the reason-
able response costs thereof from the Fund. Any con-
tract made hereunder shall be subject to the cost-shar-
ing provisions of subsection (c) of this section.”

Subsec. (e)(1). Pub. L. 99-499, §104(m), added par. (1),
and struck out former par. (1) which provided for access
to, and copying of, records relating to covered sub-
stances, and entry by officers, employees or representa-
tives of the President or a State into places where haz-
ardous substances were or had been generated, stored,
treated or disposed of, or transported from, and inspec-
tion and obtaining of samples of such substances and
samples of containers or labeling for such substances.

Subsec. (e)(2) to (6). Pub. L. 99-499, §104(m), added
pars. (2) to (6). Former par. (2) redesignated (7).

Subsec. (e)(7). Pub. L. 99-499, §104(m), (n), redesig-
nated par. (2) as (7), aligned margin of par. (7) with
pars. (1) through (6), and added par. heading and sub-
pars. (E) and (F).

Subsec. (i). Pub. L. 99-499, §110, designated existing
provisions as par. (1), redesignated former pars. (1) to
(5) as subpars. (A) to (E), respectively, of par. (1), in in-
troductory provisions of par. (1), struck out ‘‘and’’ after
‘““‘Health Administration,”” and inserted ‘‘the Secretary
of Transportation, and appropriate State and local
health officials,” in par. (1)(D), inserted ‘‘where appro-
priate’’, and added pars. (2) to (18).

Subsec. (j). Pub. L. 99-499, §104(0)(1), added subsec. (j).

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (i)(10) of this section relating to the require-
ment that the Administrator of ATSDR submit a bi-
ennial report to Congress, see section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance, and the 13th item on
page 154 of House Document No. 103-7.

COORDINATION OF TITLES I To IV oF PUB. L. 99-499

Any provision of titles I to IV of Pub. L. 99-499, im-
posing any tax, premium, or fee; establishing any trust
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fund; or authorizing expenditures from any trust fund,
to have no force or effect, see section 531 of Pub. L.
99-499, set out as a note under section 1 of Title 26, In-
ternal Revenue Code.

§9605. National contingency plan
(a) Revision and republication

Within one hundred and eighty days after De-
cember 11, 1980, the President shall, after notice
and opportunity for public comments, revise and
republish the national contingency plan for the
removal of oil and hazardous substances, origi-
nally prepared and published pursuant to sec-
tion 1321 of title 33, to reflect and effectuate the
responsibilities and powers created by this chap-
ter, in addition to those matters specified in sec-
tion 1321(c)(2)1! of title 33. Such revision shall in-
clude a section of the plan to be known as the
national hazardous substance response plan
which shall establish procedures and standards
for responding to releases of hazardous sub-
stances, pollutants, and contaminants, which
shall include at a minimum:

(1) methods for discovering and investigat-
ing facilities at which hazardous substances
have been disposed of or otherwise come to be
located;

(2) methods for evaluating, including analy-
ses of relative cost, and remedying any re-
leases or threats of releases from facilities
which pose substantial danger to the public
health or the environment;

(3) methods and criteria for determining the
appropriate extent of removal, remedy, and
other measures authorized by this chapter;

(4) appropriate roles and responsibilities for
the Federal, State, and local governments and
for interstate and nongovernmental entities in
effectuating the plan;

(5) provision for identification, procurement,
maintenance, and storage of response equip-
ment and supplies;

(6) a method for and assignment of respon-
sibility for reporting the existence of such fa-
cilities which may be located on federally
owned or controlled properties and any re-
leases of hazardous substances from such fa-
cilities;

(7) means of assuring that remedial action
measures are cost-effective over the period of
potential exposure to the hazardous sub-
stances or contaminated materials;

(8)(A) criteria for determining priorities
among releases or threatened releases
throughout the United States for the purpose
of taking remedial action and, to the extent
practicable taking into account the potential
urgency of such action, for the purpose of tak-
ing removal action. Criteria and priorities
under this paragraph shall be based upon rel-
ative risk or danger to public health or wel-
fare or the environment, in the judgment of
the President, taking into account to the ex-
tent possible the population at risk, the haz-
ard potential of the hazardous substances at
such facilities, the potential for contamina-
tion of drinking water supplies, the potential
for direct human contact, the potential for de-
struction of sensitive ecosystems, the damage

1See References in Text note below.
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to natural resources which may affect the
human food chain and which is associated with
any release or threatened release, the con-
tamination or potential contamination of the
ambient air which is associated with the re-
lease or threatened release, State prepared-
ness to assume State costs and responsibil-
ities, and other appropriate factors;

(B) based upon the criteria set forth in sub-
paragraph (A) of this paragraph, the President
shall list as part of the plan national priorities
among the known releases or threatened re-
leases throughout the United States and shall
revise the list no less often than annually.
Within one year after December 11, 1980, and
annually thereafter, each State shall establish
and submit for consideration by the President
priorities for remedial action among known
releases and potential releases in that State
based upon the criteria set forth in subpara-
graph (A) of this paragraph. In assembling or
revising the national list, the President shall
consider any priorities established by the
States. To the extent practicable, the highest
priority facilities shall be designated individ-
ually and shall be referred to as the ‘‘top pri-
ority among known response targets’’, and, to
the extent practicable, shall include among
the one hundred highest priority facilities one
such facility from each State which shall be
the facility designated by the State as pre-
senting the greatest danger to public health or
welfare or the environment among the known
facilities in such State. A State shall be al-
lowed to designate its highest priority facility
only once. Other priority facilities or inci-
dents may be listed singly or grouped for re-
sponse priority purposes;

(9) specified roles for private organizations
and entities in preparation for response and in
responding to releases of hazardous sub-
stances, including identification of appro-
priate qualifications and capacity therefor and
including consideration of minority firms in
accordance with subsection (f) of this section;
and

(10) standards and testing procedures by
which alternative or innovative treatment
technologies can be determined to be appro-
priate for utilization in response actions au-
thorized by this chapter.

The plan shall specify procedures, techniques,
materials, equipment, and methods to be em-
ployed in identifying, removing, or remedying
releases of hazardous substances comparable to
those required under section 1321(c)(2)(F) and (G)
and (j)(1) of title 33. Following publication of the
revised national contingency plan, the response
to and actions to minimize damage from hazard-
ous substances releases shall, to the greatest ex-
tent possible, be in accordance with the provi-
sions of the plan. The President may, from time
to time, revise and republish the national con-
tingency plan.

(b) Revision of plan

Not later than 18 months after the enactment
of the Superfund Amendments and Reauthoriza-
tion Act of 1986 [October 17, 1986], the President
shall revise the National Contingency Plan to
reflect the requirements of such amendments.
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The portion of such Plan known as ‘‘the Na-
tional Hazardous Substance Response Plan”’
shall be revised to provide procedures and stand-
ards for remedial actions undertaken pursuant
to this chapter which are consistent with
amendments made by the Superfund Amend-
ments and Reauthorization Act of 1986 relating
to the selection of remedial action.

(c) Hazard ranking system
(1) Revision

Not later than 18 months after October 17,
1986, and after publication of notice and oppor-
tunity for submission of comments in accord-
ance with section 553 of title 5, the President
shall by rule promulgate amendments to the
hazard ranking system in effect on September
1, 1984. Such amendments shall assure, to the
maximum extent feasible, that the hazard
ranking system accurately assesses the rel-
ative degree of risk to human health and the
environment posed by sites and facilities sub-
ject to review. The President shall establish
an effective date for the amended hazard rank-
ing system which is not later than 24 months
after October 17, 1986. Such amended hazard
ranking system shall be applied to any site or
facility to be newly listed on the National Pri-
orities List after the effective date established
by the President. Until such effective date of
the regulations, the hazard ranking system in
effect on September 1, 1984, shall continue in
full force and effect.

(2) Health assessment of water contamination
risks

In carrying out this subsection, the Presi-
dent shall ensure that the human health risks
associated with the contamination or poten-
tial contamination (either directly or as a re-
sult of the runoff of any hazardous substance
or pollutant or contaminant from sites or fa-
cilities) of surface water are appropriately as-
sessed where such surface water is, or can be,
used for recreation or potable water consump-
tion. In making the assessment required pur-
suant to the preceding sentence, the President
shall take into account the potential migra-
tion of any hazardous substance or pollutant
or contaminant through such surface water to
downstream sources of drinking water.

(3) Reevaluation not required

The President shall not be required to re-
evaluate, after October 17, 1986, the hazard
ranking of any facility which was evaluated in
accordance with the criteria under this sec-
tion before the effective date of the amend-
ments to the hazard ranking system under
this subsection and which was assigned a na-
tional priority under the National Contin-
gency Plan.

(4) New information

Nothing in paragraph (3) shall preclude the
President from taking new information into
account in undertaking response actions under
this chapter.

(d) Petition for assessment of release

Any person who is, or may be, affected by a re-
lease or threatened release of a hazardous sub-
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stance or pollutant or contaminant, may peti-
tion the President to conduct a preliminary as-
sessment of the hazards to public health and the
environment which are associated with such re-
lease or threatened release. If the President has
not previously conducted a preliminary assess-
ment of such release, the President shall, within
12 months after the receipt of any such petition,
complete such assessment or provide an expla-
nation of why the assessment is not appropriate.
If the preliminary assessment indicates that the
release or threatened release concerned may
pose a threat to human health or the environ-
ment, the President shall promptly evaluate
such release or threatened release in accordance
with the hazard ranking system referred to in
paragraph (8)(A) of subsection (a) of this section
to determine the national priority of such re-
lease or threatened release.

(e) Releases from earlier sites

Whenever there has been, after January 1,
1985, a significant release of hazardous sub-
stances or pollutants or contaminants from a
site which is listed by the President as a ‘‘Site
Cleaned Up To Date” on the National Priorities
List (revised edition, December 1984) the site
shall be restored to the National Priorities List,
without application of the hazard ranking sys-
tem.

(f) Minority contractors

In awarding contracts under this chapter, the
President shall consider the availability of
qualified minority firms. The President shall de-
scribe, as part of any annual report submitted to
the Congress under this chapter, the participa-
tion of minority firms in contracts carried out
under this chapter. Such report shall contain a
brief description of the contracts which have
been awarded to minority firms under this chap-
ter and of the efforts made by the President to
encourage the participation of such firms in pro-
grams carried out under this chapter.

(g) Special study wastes
(1) Application

This subsection applies to facilities—

(A) which as of October 17, 1986, were not
included on, or proposed for inclusion on,
the National Priorities List; and

(B) at which special study wastes described
in paragraph (2), (3)(A)({di) or (3)(A)(iii) of
section 6921(b) of this title are present in sig-
nificant quantities, including any such facil-
ity from which there has been a release of a
special study waste.

(2) Considerations in adding facilities to NPL

Pending revision of the hazard ranking sys-
tem under subsection (c¢c) of this section, the
President shall consider each of the following
factors in adding facilities covered by this sec-
tion to the National Priorities List:

(A) The extent to which hazard ranking
system score for the facility is affected by
the presence of any special study waste at,
or any release from, such facility.

(B) Available information as to the quan-
tity, toxicity, and concentration of hazard-
ous substances that are constituents of any
special study waste at, or released from such
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facility, the extent of or potential for re-
lease of such hazardous constituents, the ex-
posure or potential exposure to human popu-
lation and the environment, and the degree
of hazard to human health or the environ-
ment posed by the release of such hazardous
constituents at such facility. This subpara-
graph refers only to available information
on actual concentrations of hazardous sub-
stances and not on the total quantity of spe-
cial study waste at such facility.

(3) Savings provisions

Nothing in this subsection shall be con-
strued to limit the authority of the President
to remove any facility which as of October 17,
1986, is included on the National Priorities
List from such List, or not to list any facility
which as of such date is proposed for inclusion
on such list.

(4) Information gathering and analysis

Nothing in this chapter shall be construed to
preclude the expenditure of monies from the
Fund for gathering and analysis of informa-
tion which will enable the President to con-
sider the specific factors required by para-
graph (2).

(h) NPL deferral
(1) Deferral to State voluntary cleanups

At the request of a State and subject to
paragraphs (2) and (3), the President generally
shall defer final listing of an eligible response
site on the National Priorities List if the
President determines that—

(A) the State, or another party under an
agreement with or order from the State, is
conducting a response action at the eligible
response site—

(i) in compliance with a State program
that specifically governs response actions
for the protection of public health and the
environment; and

(ii) that will provide long-term protec-
tion of human health and the environ-
ment; or

(B) the State is actively pursuing an
agreement to perform a response action de-
scribed in subparagraph (A) at the site with
a person that the State has reason to believe
is capable of conducting a response action
that meets the requirements of subpara-
graph (A).

(2) Progress toward cleanup

If, after the last day of the 1-year period be-
ginning on the date on which the President
proposes to list an eligible response site on the
National Priorities List, the President deter-
mines that the State or other party is not
making reasonable progress toward complet-
ing a response action at the eligible response
site, the President may list the eligible re-
sponse site on the National Priorities List.

(3) Cleanup agreements

With respect to an eligible response site
under paragraph (1)(B), if, after the last day of
the 1-year period beginning on the date on
which the President proposes to list the eligi-
ble response site on the National Priorities
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List, an agreement described in paragraph
(1)(B) has not been reached, the President may
defer the listing of the eligible response site
on the National Priorities List for an addi-
tional period of not to exceed 180 days if the
President determines deferring the listing
would be appropriate based on—
(A) the complexity of the site;
(B) substantial progress made in negotia-
tions; and
(C) other appropriate factors,
mined by the President.

as deter-

(4) Exceptions

The President may decline to defer, or elect
to discontinue a deferral of, a listing of an eli-
gible response site on the National Priorities
List if the President determines that—

(A) deferral would not be appropriate be-
cause the State, as an owner or operator or
a significant contributor of hazardous sub-
stances to the facility, is a potentially re-
sponsible party;

(B) the criteria under the National Contin-
gency Plan for issuance of a health advisory
have been met; or

(C) the conditions in paragraphs (1)
through (3), as applicable, are no longer
being met.

(Pub. L. 96-510, title I, §105, Dec. 11, 1980, 94 Stat.
27179; Pub. L. 99-499, title I, §105, Oct. 17, 1986, 100
Stat. 1625; Pub. L. 107-118, title II, §232, Jan. 11,
2002, 115 Stat. 2379.)

REFERENCES IN TEXT

Section 1321(c)(2) of title 33, referred to in subsec. (a),
was amended generally by Pub. L. 101-380, title IV,
§4201(a), Aug. 18, 1990, 104 Stat. 523. Prior to general
amendment, subsec. (¢)(2) related to preparation of a
National Contingency Plan. Provisions relating to a
National Contingency Plan are contained in section
1321(d) of Title 33, Navigation and Navigable Waters.

Such amendments and the amendments made by the
Superfund Amendments and Reauthorization Act of
1986, referred to in subsec. (b), are the amendments
made by Pub. L. 99-499, Oct. 17, 1986, 100 Stat. 1613. For
complete classification of this Act to the Code, see
Short Title of 1986 Amendment note set out under sec-
tion 9601 of this title and Tables.

AMENDMENTS

2002—Subsec. (h). Pub. L. 107-118 added subsec. (h).

1986—Subsec. (a). Pub. L. 99-499, §105(a)(1), designated
existing provisions as subsec. (a) and added heading.

Subsec. (a)(8)(A). Pub. L. 99-499, §105(a)(2), inserted
‘“‘the damage to natural resources which may affect the
human food chain and which is associated with any re-
lease or threatened release, the contamination or po-
tential contamination of the ambient air which is asso-
ciated with the release or threatened release,” after
‘“‘ecosystems,”’.

Subsec. (a)(8)(B). Pub. L. 99-499, §105(a)(3), struck out
“at least four hundred of”’ after ‘“To the extent prac-
ticable,”’, substituted ‘‘one hundred highest priority fa-
cilities” for ‘‘one hundred highest priority facilities at
least”, and inserted ‘A State shall be allowed to des-
ignate its highest priority facility only once.”’

Subsec. (a)(9). Pub. L. 99-499, §105(a)(4), inserted ‘‘and
including consideration of minority firms in accord-
ance with subsection (f) of this section”.

Subsec. (a)(10). Pub. L. 99-499, §105(a)(5), added par.
(10).

Subsecs. (b) to (g). Pub. L. 99499, §105(b), added sub-
secs. (b) to (g).
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§9606. Abatement actions

(a) Maintenance, jurisdiction, etc.

In addition to any other action taken by a
State or local government, when the President
determines that there may be an imminent and
substantial endangerment to the public health
or welfare or the environment because of an ac-
tual or threatened release of a hazardous sub-
stance from a facility, he may require the Attor-
ney General of the United States to secure such
relief as may be necessary to abate such danger
or threat, and the district court of the United
States in the district in which the threat occurs
shall have jurisdiction to grant such relief as
the public interest and the equities of the case
may require. The President may also, after no-
tice to the affected State, take other action
under this section including, but not limited to,
issuing such orders as may be necessary to pro-
tect public health and welfare and the environ-
ment.

(b) Fines; reimbursement

(1) Any person who, without sufficient cause,
willfully violates, or fails or refuses to comply
with, any order of the President under sub-
section (a) of this section may, in an action
brought in the appropriate United States dis-
trict court to enforce such order, be fined not
more than $25,000 for each day in which such vio-
lation occurs or such failure to comply con-
tinues.

(2)(A) Any person who receives and complies
with the terms of any order issued under sub-
section (a) of this section may, within 60 days
after completion of the required action, petition
the President for reimbursement from the Fund
for the reasonable costs of such action, plus in-
terest. Any interest payable under this para-
graph shall accrue on the amounts expended
from the date of expenditure at the same rate as
specified for interest on investments of the Haz-
ardous Substance Superfund established under
subchapter A of chapter 98 of title 26.

(B) If the President refuses to grant all or part
of a petition made under this paragraph, the pe-
titioner may within 30 days of receipt of such re-
fusal file an action against the President in the
appropriate United States district court seeking
reimbursement from the Fund.

(C) Except as provided in subparagraph (D), to
obtain reimbursement, the petitioner shall es-
tablish by a preponderance of the evidence that
it is not liable for response costs under section
9607(a) of this title and that costs for which it
seeks reimbursement are reasonable in light of
the action required by the relevant order.

(D) A petitioner who is liable for response
costs under section 9607(a) of this title may also
recover its reasonable costs of response to the
extent that it can demonstrate, on the adminis-
trative record, that the President’s decision in
selecting the response action ordered was arbi-
trary and capricious or was otherwise not in ac-
cordance with law. Reimbursement awarded
under this subparagraph shall include all rea-
sonable response costs incurred by the peti-
tioner pursuant to the portions of the order
found to be arbitrary and capricious or other-
wise not in accordance with law.
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(E) Reimbursement awarded by a court under
subparagraph (C) or (D) may include appropriate
costs, fees, and other expenses in accordance
with subsections (a) and (d) of section 2412 of
title 28.

(¢) Guidelines for using imminent hazard, en-
forcement, and emergency response authori-
ties; promulgation by Administrator of EPA,
scope, etc.

Within one hundred and eighty days after De-
cember 11, 1980, the Administrator of the Envi-
ronmental Protection Agency shall, after con-
sultation with the Attorney General, establish
and publish guidelines for using the imminent
hazard, enforcement, and emergency response
authorities of this section and other existing
statutes administered by the Administrator of
the Environmental Protection Agency to effec-
tuate the responsibilities and powers created by
this chapter. Such guidelines shall to the extent
practicable be consistent with the national haz-
ardous substance response plan, and shall in-
clude, at a minimum, the assignment of respon-
sibility for coordinating response actions with
the issuance of administrative orders, enforce-
ment of standards and permits, the gathering of
information, and other imminent hazard and
emergency powers authorized by (1) sections
1321(c)(2),! 1318, 1319, and 1364(a) of title 33, (2)
sections 6927, 6928, 6934, and 6973 of this title, (3)
sections 300j—4 and 300i of this title, (4) sections
7413, 7414, and 7603 of this title, and (5) section
2606 of title 15.

(Pub. L. 96-510, title I, §106, Dec. 11, 1980, 94 Stat.
2780; Pub. L. 99499, title I, §§106, 109(b), Oct. 17,
1986, 100 Stat. 1628, 1633; Pub. L. 99-514, §2, Oct.
22, 1986, 100 Stat. 2095.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (¢), was in the
original ‘‘this Act”, meaning Pub. L. 96-510, Dec. 11,
1980, 94 Stat. 2767, as amended, known as the Compre-
hensive Environmental Response, Compensation, and
Liability Act of 1980, which enacted this chapter, sec-
tion 6911a of this title, and sections 4611, 4612, 4661, 4662,
4681, and 4682 of Title 26, Internal Revenue Code,
amended section 6911 of this title, section 1364 of Title
33, Navigation and Navigable Waters, and section 11901
of Title 49, Transportation, and enacted provisions set
out as notes under section 6911 of this title and sections
1 and 4611 of Title 26. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 9601 of this title and Tables.

Section 1321(c)(2) of title 33, referred to in subsec. (c),
was amended generally by Pub. L. 101-380, title IV,
§4201(a), Aug. 18, 1990, 104 Stat. 523. Prior to general
amendment, subsec. (¢)(2) related to preparation of a
National Contingency Plan. Provisions relating to a
National Contingency Plan are contained in section
1321(d) of Title 33, Navigation and Navigable Waters.

AMENDMENTS

1986—Subsec. (b). Pub. L. 99499 designated existing
provisions as par. (1), substituted ‘‘who, without suffi-
cient cause, willfully” for ‘‘who willfully’’ and ‘‘$25,000”
for *‘$5,000”’, and added par. (2).

Subsec. (b)(2)(A). Pub. L. 99-514 substituted ‘‘Internal
Revenue Code of 1986’ for ‘‘Internal Revenue Code of
1954”°, which for purposes of codification was translated
as ‘“‘title 26’ thus requiring no change in text.

1See References in Text note below.
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COORDINATION OF TITLES I TO IV OF PUB. L. 99-499

Any provision of titles I to IV of Pub. L. 99499, im-
posing any tax, premium, or fee; establishing any trust
fund; or authorizing expenditures from any trust fund,
to have no force or effect, see section 531 of Pub. L.
99-499, set out as a note under section 1 of Title 26, In-
ternal Revenue Code.

§9607. Liability

(a) Covered persons; scope; recoverable costs
and damages; interest rate; “comparable ma-
turity” date

Notwithstanding any other provision or rule of
law, and subject only to the defenses set forth in
subsection (b) of this section—

(1) the owner and operator of a vessel or a fa-
cility,

(2) any person who at the time of disposal of
any hazardous substance owned or operated
any facility at which such hazardous sub-
stances were disposed of,

(3) any person who by contract, agreement,
or otherwise arranged for disposal or treat-
ment, or arranged with a transporter for
transport for disposal or treatment, of hazard-
ous substances owned or possessed by such
person, by any other party or entity, at any
facility or incineration vessel owned or oper-
ated by another party or entity and contain-
ing such hazardous substances, and

(4) any person who accepts or accepted any
hazardous substances for transport to disposal
or treatment facilities, incineration vessels or
sites selected by such person, from which
there is a release, or a threatened release
which causes the incurrence of response costs,
of a hazardous substance, shall be liable for—

(A) all costs of removal or remedial action
incurred by the United States Government
or a State or an Indian tribe not inconsist-
ent with the national contingency plan;

(B) any other necessary costs of response
incurred by any other person consistent with
the national contingency plan;

(C) damages for injury to, destruction of,
or loss of natural resources, including the
reasonable costs of assessing such injury, de-
struction, or loss resulting from such a re-
lease; and

(D) the costs of any health assessment or
health effects study carried out under sec-
tion 9604(i) of this title.

The amounts recoverable in an action under this
section shall include interest on the amounts re-
coverable under subparagraphs (A) through (D).
Such interest shall accrue from the later of (i)
the date payment of a specified amount is de-
manded in writing, or (ii) the date of the expend-
iture concerned. The rate of interest on the out-
standing unpaid balance of the amounts recover-
able under this section shall be the same rate as
is specified for interest on investments of the
Hazardous Substance Superfund established
under subchapter A of chapter 98 of title 26. For
purposes of applying such amendments to inter-
est under this subsection, the term ‘‘comparable
maturity’”’ shall be determined with reference to
the date on which interest accruing under this
subsection commences.
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(b) Defenses

There shall be no liability under subsection (a)
of this section for a person otherwise liable who
can establish by a preponderance of the evidence
that the release or threat of release of a hazard-
ous substance and the damages resulting there-
from were caused solely by—

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party other
than an employee or agent of the defendant, or
than one whose act or omission occurs in con-
nection with a contractual relationship, exist-
ing directly or indirectly, with the defendant
(except where the sole contractual arrange-
ment arises from a published tariff and accept-
ance for carriage by a common carrier by rail),
if the defendant establishes by a preponder-
ance of the evidence that (a) he exercised due
care with respect to the hazardous substance
concerned, taking into consideration the char-
acteristics of such hazardous substance, in
light of all relevant facts and circumstances,
and (b) he took precautions against foresee-
able acts or omissions of any such third party
and the consequences that could foreseeably
result from such acts or omissions; or

(4) any combination of the foregoing para-
graphs.

(c) Determination of amounts

(1) Except as provided in paragraph (2) of this
subsection, the liability under this section of an
owner or operator or other responsible person
for each release of a hazardous substance or in-
cident involving release of a hazardous sub-
stance shall not exceed—

(A) for any vessel, other than an inciner-
ation vessel, which carries any hazardous sub-
stance as cargo or residue, $300 per gross ton,
or $5,000,000, whichever is greater;

(B) for any other vessel, other than an incin-
eration vessel, $300 per gross ton, or $500,000,
whichever is greater;

(C) for any motor vehicle, aircraft, hazard-
ous liquid pipeline facility (as defined in sec-
tion 60101(a) of title 49), or rolling stock,
$50,000,000 or such lesser amount as the Presi-
dent shall establish by regulation, but in no
event less than $5,000,000 (or, for releases of
hazardous substances as defined in section
9601(14)(A) of this title into the navigable wa-
ters, $8,000,000). Such regulations shall take
into account the size, type, location, storage,
and handling capacity and other matters re-
lating to the likelihood of release in each such
class and to the economic impact of such lim-
its on each such class; or

(D) for any incineration vessel or any facil-
ity other than those specified in subparagraph
(C) of this paragraph, the total of all costs of
response plus $50,000,000 for any damages under
this subchapter.

(2) Notwithstanding the limitations in para-
graph (1) of this subsection, the liability of an
owner or operator or other responsible person
under this section shall be the full and total
costs of response and damages, if (A)(i) the re-
lease or threat of release of a hazardous sub-
stance was the result of willful misconduct or
willful negligence within the privity or knowl-
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edge of such person, or (ii) the primary cause of
the release was a violation (within the privity or
knowledge of such person) of applicable safety,
construction, or operating standards or regula-
tions; or (B) such person fails or refuses to pro-
vide all reasonable cooperation and assistance
requested by a responsible public official in con-
nection with response activities under the na-
tional contingency plan with respect to regu-
lated carriers subject to the provisions of title
49 or vessels subject to the provisions of title 33
or 46, subparagraph (A)(ii) of this paragraph
shall be deemed to refer to Federal standards or
regulations.

(3) If any person who is liable for a release or
threat of release of a hazardous substance fails
without sufficient cause to properly provide re-
moval or remedial action upon order of the
President pursuant to section 9604 or 9606 of this
title, such person may be liable to the United
States for punitive damages in an amount at
least equal to, and not more than three times,
the amount of any costs incurred by the Fund as
a result of such failure to take proper action.
The President is authorized to commence a civil
action against any such person to recover the
punitive damages, which shall be in addition to
any costs recovered from such person pursuant
to section 9612(c) of this title. Any moneys re-
ceived by the United States pursuant to this
subsection shall be deposited in the Fund.

(d) Rendering care or advice

(1) In general

Except as provided in paragraph (2), no per-
son shall be liable under this subchapter for
costs or damages as a result of actions taken
or omitted in the course of rendering care, as-
sistance, or advice in accordance with the Na-
tional Contingency Plan (‘“‘NCP’’) or at the di-
rection of an onscene coordinator appointed
under such plan, with respect to an incident
creating a danger to public health or welfare
or the environment as a result of any releases
of a hazardous substance or the threat thereof.
This paragraph shall not preclude liability for
costs or damages as the result of negligence on
the part of such person.

(2) State and local governments

No State or local government shall be liable
under this subchapter for costs or damages as
a result of actions taken in response to an
emergency created by the release or threat-
ened release of a hazardous substance gen-
erated by or from a facility owned by another
person. This paragraph shall not preclude li-
ability for costs or damages as a result of
gross negligence or intentional misconduct by
the State or local government. For the pur-
pose of the preceding sentence, reckless, will-
ful, or wanton misconduct shall constitute
gross negligence.

(3) Savings provision

This subsection shall not alter the liability
of any person covered by the provisions of
paragraph (1), (2), (3), or (4) of subsection (a) of
this section with respect to the release or
threatened release concerned.
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(e) Indemnification, hold harmless, etc., agree-
ments or conveyances; subrogation rights

(1) No indemnification, hold harmless, or simi-
lar agreement or conveyance shall be effective
to transfer from the owner or operator of any
vessel or facility or from any person who may be
liable for a release or threat of release under
this section, to any other person the liability
imposed under this section. Nothing in this sub-
section shall bar any agreement to insure, hold
harmless, or indemnify a party to such agree-
ment for any liability under this section.

(2) Nothing in this subchapter, including the
provisions of paragraph (1) of this subsection,
shall bar a cause of action that an owner or op-
erator or any other person subject to liability
under this section, or a guarantor, has or would
have, by reason of subrogation or otherwise
against any person.

(f) Natural resources liability; designation of
public trustees of natural resources

(1) Natural resources liability

In the case of an injury to, destruction of, or
loss of natural resources under subparagraph
(C) of subsection (a) of this section liability
shall be to the United States Government and
to any State for natural resources within the
State or belonging to, managed by, controlled
by, or appertaining to such State and to any
Indian tribe for natural resources belonging
to, managed by, controlled by, or appertaining
to such tribe, or held in trust for the benefit
of such tribe, or belonging to a member of
such tribe if such resources are subject to a
trust restriction on alienation: Provided, how-
ever, That no liability to the United States or
State or Indian tribe shall be imposed under
subparagraph (C) of subsection (a) of this sec-
tion, where the party sought to be charged has
demonstrated that the damages to natural re-
sources complained of were specifically identi-
fied as an irreversible and irretrievable com-
mitment of natural resources in an environ-
mental impact statement, or other com-
parable environment analysis, and the deci-
sion to grant a permit or license authorizes
such commitment of natural resources, and
the facility or project was otherwise operating
within the terms of its permit or license, so
long as, in the case of damages to an Indian
tribe occurring pursuant to a Federal permit
or license, the issuance of that permit or li-
cense was not inconsistent with the fiduciary
duty of the United States with respect to such
Indian tribe. The President, or the authorized
representative of any State, shall act on be-
half of the public as trustee of such natural re-
sources to recover for such damages. Sums re-
covered by the United States Government as
trustee under this subsection shall be retained
by the trustee, without further appropriation,
for use only to restore, replace, or acquire the
equivalent of such natural resources. Sums re-
covered by a State as trustee under this sub-
section shall be available for use only to re-
store, replace, or acquire the equivalent of
such natural resources by the State. The
measure of damages in any action under sub-
paragraph (C) of subsection (a) of this section
shall not be limited by the sums which can be

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 6342

used to restore or replace such resources.
There shall be no double recovery under this
chapter for natural resource damages, includ-
ing the costs of damage assessment or restora-
tion, rehabilitation, or acquisition for the
same release and natural resource. There shall
be no recovery under the authority of subpara-
graph (C) of subsection (a) of this section
where such damages and the release of a haz-
ardous substance from which such damages re-
sulted have occurred wholly before December
11, 1980.

(2) Designation of Federal and State officials
(A) Federal

The President shall designate in the Na-
tional Contingency Plan published under
section 9605 of this title the Federal officials
who shall act on behalf of the public as
trustees for natural resources under this
chapter and section 1321 of title 33. Such of-
ficials shall assess damages for injury to, de-
struction of, or loss of natural resources for
purposes of this chapter and such section
1321 of title 33 for those resources under
their trusteeship and may, upon request of
and reimbursement from a State and at the
Federal officials’ discretion, assess damages
for those natural resources under the State’s
trusteeship.

(B) State

The Governor of each State shall designate
State officials who may act on behalf of the
public as trustees for natural resources
under this chapter and section 1321 of title 33
and shall notify the President of such des-
ignations. Such State officials shall assess
damages to natural resources for the pur-
poses of this chapter and such section 1321 of
title 33 for those natural resources under
their trusteeship.

(C) Rebuttable presumption

Any determination or assessment of dam-
ages to natural resources for the purposes of
this chapter and section 1321 of title 33 made
by a Federal or State trustee in accordance
with the regulations promulgated under sec-
tion 9651(c) of this title shall have the force
and effect of a rebuttable presumption on be-
half of the trustee in any administrative or
judicial proceeding under this chapter or
section 1321 of title 33.

(g) Federal agencies

For provisions relating to Federal agencies,
see section 9620 of this title.
(h) Owner or operator of vessel

The owner or operator of a vessel shall be lia-
ble in accordance with this section, under mari-
time tort law, and as provided under section 9614
of this title notwithstanding any provision of
the Act of March 3, 1851 (46 U.S.C. 183ff)! or the
absence of any physical damage to the propri-
etary interest of the claimant.
(i) Application of a registered pesticide product

No person (including the United States or any
State or Indian tribe) may recover under the au-

1See References in Text note below.
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thority of this section for any response costs or
damages resulting from the application of a pes-
ticide product registered under the Federal In-
secticide, Fungicide, and Rodenticide Act [7
U.S.C. 136 et seq.]. Nothing in this paragraph
shall affect or modify in any way the obligations
or liability of any person under any other provi-
sion of State or Federal law, including common
law, for damages, injury, or loss resulting from
a release of any hazardous substance or for re-
moval or remedial action or the costs of removal
or remedial action of such hazardous substance.

(j) Obligations or liability pursuant to federally
permitted release

Recovery by any person (including the United
States or any State or Indian tribe) for response
costs or damages resulting from a federally per-
mitted release shall be pursuant to existing law
in lieu of this section. Nothing in this paragraph
shall affect or modify in any way the obligations
or liability of any person under any other provi-
sion of State or Federal law, including common
law, for damages, injury, or loss resulting from
a release of any hazardous substance or for re-
moval or remedial action or the costs of removal
or remedial action of such hazardous substance.
In addition, costs of response incurred by the
Federal Government in connection with a dis-
charge specified in section 9601(10)(B) or (C) of
this title shall be recoverable in an action
brought under section 1319(b) of title 33.

(k) Transfer to, and assumption by, Post-Closure
Liability Fund of liability of owner or opera-
tor of hazardous waste disposal facility in re-
ceipt of permit under applicable solid waste
disposal law; time, criteria applicable, proce-
dures, etc.; monitoring costs; reports

(1) The liability established by this section or
any other law for the owner or operator of a haz-
ardous waste disposal facility which has re-
ceived a permit under subtitle C of the Solid
Waste Disposal Act [42 U.S.C. 6921 et seq.], shall
be transferred to and assumed by the Post-clo-
sure Liability Fund established by section 96411
of this title when—

(A) such facility and the owner and operator
thereof has complied with the requirements of
subtitle C of the Solid Waste Disposal Act [42
U.S.C. 6921 et seq.] and regulations issued
thereunder, which may affect the performance
of such facility after closure; and

(B) such facility has been closed in accord-
ance with such regulations and the conditions
of such permit, and such facility and the sur-
rounding area have been monitored as re-
quired by such regulations and permit condi-
tions for a period not to exceed five years after
closure to demonstrate that there is no sub-
stantial likelihood that any migration offsite
or release from confinement of any hazardous
substance or other risk to public health or
welfare will occur.

(2) Such transfer of liability shall be effective
ninety days after the owner or operator of such
facility notifies the Administrator of the Envi-
ronmental Protection Agency (and the State
where it has an authorized program under sec-
tion 3006(b) of the Solid Waste Disposal Act [42
U.S.C. 6926(b)]) that the conditions imposed by
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this subsection have been satisfied. If within
such ninety-day period the Administrator of the
Environmental Protection Agency or such State
determines that any such facility has not com-
plied with all the conditions imposed by this
subsection or that insufficient information has
been provided to demonstrate such compliance,
the Administrator or such State shall so notify
the owner and operator of such facility and the
administrator of the Fund established by sec-
tion 96411 of this title, and the owner and opera-
tor of such facility shall continue to be liable
with respect to such facility under this section
and other law until such time as the Adminis-
trator and such State determines that such fa-
cility has complied with all conditions imposed
by this subsection. A determination by the Ad-
ministrator or such State that a facility has not
complied with all conditions imposed by this
subsection or that insufficient information has
been supplied to demonstrate compliance, shall
be a final administrative action for purposes of
judicial review. A request for additional infor-
mation shall state in specific terms the data re-
quired.

(3) In addition to the assumption of liability of
owners and operators under paragraph (1) of this
subsection, the Post-closure Liability Fund es-
tablished by section 96411 of this title may be
used to pay costs of monitoring and care and
maintenance of a site incurred by other persons
after the period of monitoring required by regu-
lations under subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.] for hazardous
waste disposal facilities meeting the conditions
of paragraph (1) of this subsection.

(4)(A) Not later than one year after December
11, 1980, the Secretary of the Treasury shall con-
duct a study and shall submit a report thereon
to the Congress on the feasibility of establishing
or qualifying an optional system of private in-
surance for postclosure financial responsibility
for hazardous waste disposal facilities to which
this subsection applies. Such study shall include
a specification of adequate and realistic mini-
mum standards to assure that any such pri-
vately placed insurance will carry out the pur-
poses of this subsection in a reliable, enforce-
able, and practical manner. Such a study shall
include an examination of the public and private
incentives, programs, and actions necessary to
make privately placed insurance a practical and
effective option to the financing system for the
Post-closure Liability Fund provided in sub-
chapter II! of this chapter.

(B) Not later than eighteen months after De-
cember 11, 1980, and after a public hearing, the
President shall by rule determine whether or
not it is feasible to establish or qualify an op-
tional system of private insurance for postclo-
sure financial responsibility for hazardous waste
disposal facilities to which this subsection ap-
plies. If the President determines the establish-
ment or qualification of such a system would be
infeasible, he shall promptly publish an expla-
nation of the reasons for such a determination.
If the President determines the establishment or
qualification of such a system would be feasible,
he shall promptly publish notice of such deter-
mination. Not later than six months after an af-
firmative determination under the preceding
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sentence and after a public hearing, the Presi-
dent shall by rule promulgate adequate and real-
istic minimum standards which must be met by
any such privately placed insurance, taking into
account the purposes of this chapter and this
subsection. Such rules shall also specify reason-
ably expeditious procedures by which privately
placed insurance plans can qualify as meeting
such minimum standards.

(C) In the event any privately placed insur-
ance plan qualifies under subparagraph (B), any
person enrolled in, and complying with the
terms of, such plan shall be excluded from the
provisions of paragraphs (1), (2), and (3) of this
subsection and exempt from the requirements to
pay any tax or fee to the Post-closure Liability
Fund under subchapter II! of this chapter.

(D) The President may issue such rules and
take such other actions as are necessary to ef-
fectuate the purposes of this paragraph.

(5) SUSPENSION OF LIABILITY TRANSFER.—NoOt-
withstanding paragraphs (1), (2), (3), and (4) of
this subsection and subsection (j) of section 9611
of this title, no liability shall be transferred to
or assumed by the Post-Closure Liability Trust
Fund established by section 96411 of this title
prior to completion of the study required under
paragraph (6) of this subsection, transmission of
a report of such study to both Houses of Con-
gress, and authorization of such a transfer or as-
sumption by Act of Congress following receipt of
such study and report.

(6) STUDY OF OPTIONS FOR POST-CLOSURE PRO-
GRAM.—

(A) STUDY.—The Comptroller General shall
conduct a study of options for a program for
the management of the liabilities associated
with hazardous waste treatment, storage, and
disposal sites after their closure which com-
plements the policies set forth in the Hazard-
ous and Solid Waste Amendments of 1984 and
assures the protection of human health and
the environment.

(B) PROGRAM ELEMENTS.—The program re-
ferred to in subparagraph (A) shall be designed
to assure each of the following:

(i) Incentives are created and maintained
for the safe management and disposal of haz-
ardous wastes so as to assure protection of
human health and the environment.

(ii) Members of the public will have rea-
sonable confidence that hazardous wastes
will be managed and disposed of safely and
that resources will be available to address
any problems that may arise and to cover
costs of long-term monitoring, care, and
maintenance of such sites.

(iii) Persons who are or seek to become
owners and operators of hazardous waste dis-
posal facilities will be able to manage their
potential future liabilities and to attract the
investment capital necessary to build, oper-
ate, and close such facilities in a manner
which assures protection of human health
and the environment.

(C) ASSESSMENTS.—The study under this
paragraph shall include assessments of treat-
ment, storage, and disposal facilities which
have been or are likely to be issued a permit
under section 3005 of the Solid Waste Disposal
Act [42 U.S.C. 6925] and the likelihood of fu-
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ture insolvency on the part of owners and op-
erators of such facilities. Separate assess-
ments shall be made for different classes of fa-
cilities and for different classes of land dis-
posal facilities and shall include but not be
limited to—

(i) the current and future financial capa-
bilities of facility owners and operators;

(ii) the current and future costs associated
with facilities, including the costs of routine
monitoring and maintenance, compliance
monitoring, corrective action, natural re-
source damages, and liability for damages to
third parties; and

(iii) the availability of mechanisms by
which owners and operators of such facilities
can assure that current and future costs, in-
cluding post-closure costs, will be financed.

(D) PROCEDURES.—In carrying out the re-
sponsibilities of this paragraph, the Comptrol-
ler General shall consult with the Adminis-
trator, the Secretary of Commerce, the Sec-
retary of the Treasury, and the heads of other
appropriate Federal agencies.

(E) CONSIDERATION OF OPTIONS.—In conduct-
ing the study under this paragraph, the Comp-
troller General shall consider various mecha-
nisms and combinations of mechanisms to
complement the policies set forth in the Haz-
ardous and Solid Waste Amendments of 1984 to
serve the purposes set forth in subparagraph
(B) and to assure that the current and future
costs associated with hazardous waste facili-
ties, including post-closure costs, will be ade-
quately financed and, to the greatest extent
possible, borne by the owners and operators of
such facilities. Mechanisms to be considered
include, but are not limited to—

(i) revisions to closure, post-closure, and
financial responsibility requirements under
subtitles C and I of the Solid Waste Disposal
Act [42 U.S.C. 6921 et seq., 6991 et seq.];

(ii) voluntary risk pooling by owners and
operators;

(iii) legislation to require risk pooling by
owners and operators;

(iv) modification of the Post-Closure Li-
ability Trust Fund previously established by
section 96411 of this title, and the conditions
for transfer of liability under this sub-
section, including limiting the transfer of
some or all liability under this subsection
only in the case of insolvency of owners and
operators;

(v) private insurance;

(vi) insurance provided by the Federal
Government;

(vii) coinsurance, reinsurance, or pooled-
risk insurance, whether provided by the pri-
vate sector or provided or assisted by the
Federal Government; and

(viii) creation of a new program to be ad-
ministered by a new or existing Federal
agency or by a federally chartered corpora-
tion.

(F) RECOMMENDATIONS.—The Comptroller
General shall consider options for funding any
program under this section and shall, to the
extent necessary, make recommendations to
the appropriate committees of Congress for
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additional authority to implement such pro-
gram.

(1) Federal lien

(1) In general

All costs and damages for which a person is
liable to the United States under subsection
(a) of this section (other than the owner or op-
erator of a vessel under paragraph (1) of sub-
section (a) of this section) shall constitute a
lien in favor of the United States upon all real
property and rights to such property which—

(A) belong to such person; and
(B) are subject to or affected by a removal
or remedial action.
(2) Duration

The lien imposed by this subsection shall
arise at the later of the following:

(A) The time costs are first incurred by the
United States with respect to a response ac-
tion under this chapter.

(B) The time that the person referred to in
paragraph (1) is provided (by certified or reg-
istered mail) written notice of potential li-
ability.

Such lien shall continue until the liability for
the costs (or a judgment against the person
arising out of such liability) is satisfied or be-
comes unenforceable through operation of the
statute of limitations provided in section 9613
of this title.

(3) Notice and validity

The lien imposed by this subsection shall be
subject to the rights of any purchaser, holder
of a security interest, or judgment lien credi-
tor whose interest is perfected under applica-
ble State law before notice of the lien has been
filed in the appropriate office within the State
(or county or other governmental subdivision),
as designated by State law, in which the real
property subject to the lien is located. Any
such purchaser, holder of a security interest,
or judgment lien creditor shall be afforded the
same protections against the lien imposed by
this subsection as are afforded under State law
against a judgment lien which arises out of an
unsecured obligation and which arises as of
the time of the filing of the notice of the lien
imposed by this subsection. If the State has
not by law designated one office for the re-
ceipt of such notices of liens, the notice shall
be filed in the office of the clerk of the United
States district court for the district in which
the real property is located. For purposes of
this subsection, the terms ‘‘purchaser’” and
“‘security interest’’ shall have the definitions
provided under section 6323(h) of title 26.

(4) Action in rem

The costs constituting the lien may be re-
covered in an action in rem in the United
States district court for the district in which
the removal or remedial action is occurring or
has occurred. Nothing in this subsection shall
affect the right of the United States to bring
an action against any person to recover all
costs and damages for which such person is
liable under subsection (a) of this section.

(m) Maritime lien

All costs and damages for which the owner or

operator of a vessel is liable under subsection
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(a)(1) of this section with respect to a release or
threatened release from such vessel shall con-
stitute a maritime lien in favor of the United
States on such vessel. Such costs may be recov-
ered in an action in rem in the district court of
the United States for the district in which the
vessel may be found. Nothing in this subsection
shall affect the right of the United States to
bring an action against the owner or operator of
such vessel in any court of competent jurisdic-
tion to recover such costs.

(n) Liability of fiduciaries
(1) In general

The liability of a fiduciary under any provi-
sion of this chapter for the release or threat-
ened release of a hazardous substance at, from,
or in connection with a vessel or facility held
in a fiduciary capacity shall not exceed the as-
sets held in the fiduciary capacity.

(2) Exclusion

Paragraph (1) does not apply to the extent
that a person is liable under this chapter inde-
pendently of the person’s ownership of a vessel
or facility as a fiduciary or actions taken in a
fiduciary capacity.

(3) Limitation

Paragraphs (1) and (4) do not limit the liabil-
ity pertaining to a release or threatened re-
lease of a hazardous substance if negligence of
a fiduciary causes or contributes to the re-
lease or threatened release.

(4) Safe harbor

A fiduciary shall not be liable in its personal
capacity under this chapter for—

(A) undertaking or directing another per-
son to undertake a response action under
subsection (d)(1) of this section or under the
direction of an on scene coordinator des-
ignated under the National Contingency
Plan;

(B) undertaking or directing another per-
son to undertake any other lawful means of
addressing a hazardous substance in connec-
tion with the vessel or facility;

(C) terminating the fiduciary relationship;

(D) including in the terms of the fiduciary
agreement a covenant, warranty, or other
term or condition that relates to compliance
with an environmental law, or monitoring,
modifying or enforcing the term or condi-
tion;

(E) monitoring or undertaking 1 or more
inspections of the vessel or facility;

(F) providing financial or other advice or
counseling to other parties to the fiduciary
relationship, including the settlor or bene-
ficiary;

(G) restructuring, renegotiating, or other-
wise altering the terms and conditions of the
fiduciary relationship;

(H) administering, as a fiduciary, a vessel
or facility that was contaminated before the
fiduciary relationship began; or

(I) declining to take any of the actions de-
scribed in subparagraphs (B) through (H).

(5) Definitions
As used in this chapter:
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(A) Fiduciary

The term ‘‘fiduciary”—
(i) means a person acting for the benefit
of another party as a bona fide—

(I) trustee;

(IT) executor;

(ITT) administrator;

(IV) custodian;

(V) guardian of estates or guardian ad
litem;

(VI) receiver;

(VII) conservator;

(VIII) committee of estates of inca-
pacitated persons;

(IX) personal representative;

(X) trustee (including a successor to a
trustee) under an indenture agreement,
trust agreement, lease, or similar financ-
ing agreement, for debt securities, cer-
tificates of interest or certificates of
participation in debt securities, or other
forms of indebtedness as to which the
trustee is not, in the capacity of trustee,
the lender; or

(XI) representative in any other capac-
ity that the Administrator, after provid-
ing public notice, determines to be simi-
lar to the capacities described in sub-
clauses (I) through (X); and

(ii) does not include—

(I) a person that is acting as a fidu-
ciary with respect to a trust or other fi-
duciary estate that was organized for the
primary purpose of, or is engaged in, ac-
tively carrying on a trade or business for
profit, unless the trust or other fiduciary
estate was created as part of, or to facili-
tate, 1 or more estate plans or because of
the incapacity of a natural person; or

(IT) a person that acquires ownership
or control of a vessel or facility with the
objective purpose of avoiding liability of
the person or of any other person.

(B) Fiduciary capacity

The term ‘‘fiduciary capacity’ means the
capacity of a person in holding title to a ves-
sel or facility, or otherwise having control of
or an interest in the vessel or facility, pursu-
ant to the exercise of the responsibilities of
the person as a fiduciary.

(6) Savings clause

Nothing in this subsection—

(A) affects the rights or immunities or
other defenses that are available under this
chapter or other law that is applicable to a
person subject to this subsection; or

(B) creates any liability for a person or a
private right of action against a fiduciary or
any other person.

(7) No effect on certain persons

Nothing in this subsection applies to a per-
son if the person—

(A)(1) acts in a capacity other than that of
a fiduciary or in a beneficiary capacity; and

(ii) in that capacity, directly or indirectly
benefits from a trust or fiduciary relation-
ship; or

(B)(i) is a beneficiary and a fiduciary with
respect to the same fiduciary estate; and
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(ii) as a fiduciary, receives benefits that
exceed customary or reasonable compensa-
tion, and incidental benefits, permitted
under other applicable law.

(8) Limitation

This subsection does not preclude a claim
under this chapter against—
(A) the assets of the estate or trust admin-
istered by the fiduciary; or
(B) a nonemployee agent or independent
contractor retained by a fiduciary.

(0) De micromis exemption

(1) In general

Except as provided in paragraph (2), a person
shall not be liable, with respect to response
costs at a facility on the National Priorities
List, under this chapter if liability is based
solely on paragraph (3) or (4) of subsection (a)
of this section, and the person, except as pro-
vided in paragraph (4) of this subsection, can
demonstrate that—

(A) the total amount of the material con-
taining hazardous substances that the per-
son arranged for disposal or treatment of,
arranged with a transporter for transport for
disposal or treatment of, or accepted for
transport for disposal or treatment, at the
facility was less than 110 gallons of liquid
materials or less than 200 pounds of solid
materials (or such greater or lesser amounts
as the Administrator may determine by reg-
ulation); and

(B) all or part of the disposal, treatment,
or transport concerned occurred before April
1, 2001.

(2) Exceptions

Paragraph (1) shall not apply in a case in
which—
(A) the President determines that—

(i) the materials containing hazardous
substances referred to in paragraph (1)
have contributed significantly or could
contribute significantly, either individ-
ually or in the aggregate, to the cost of
the response action or natural resource
restoration with respect to the facility; or

(ii) the person has failed to comply with
an information request or administrative
subpoena issued by the President under
this chapter or has impeded or is imped-
ing, through action or inaction, the per-
formance of a response action or natural
resource restoration with respect to the fa-
cility; or
(B) a person has been convicted of a crimi-

nal violation for the conduct to which the
exemption would apply, and that conviction
has not been vitiated on appeal or otherwise.

(3) No judicial review
A determination by the President under
paragraph (2)(A) shall not be subject to judi-
cial review.
(4) Nongovernmental third-party contribution
actions
In the case of a contribution action, with re-
spect to response costs at a facility on the Na-
tional Priorities List, brought by a party,
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other than a Federal, State, or local govern-
ment, under this chapter, the burden of proof
shall be on the party bringing the action to
demonstrate that the conditions described in
paragraph (1)(A) and (B) of this subsection are
not met.

(p) Municipal solid waste exemption

(1) In general

Except as provided in paragraph (2) of this
subsection, a person shall not be liable, with
respect to response costs at a facility on the
National Priorities List, under paragraph (3)
of subsection (a) of this section for municipal
solid waste disposed of at a facility if the per-
son, except as provided in paragraph (5) of this
subsection, can demonstrate that the person
is—

(A) an owner, operator, or lessee of resi-
dential property from which all of the per-
son’s municipal solid waste was generated
with respect to the facility;

(B) a business entity (including a parent,
subsidiary, or affiliate of the entity) that,
during its 3 taxable years preceding the date
of transmittal of written notification from
the President of its potential liability under
this section, employed on average not more
than 100 full-time individuals, or the equiva-
lent thereof, and that is a small business
concern (within the meaning of the Small
Business Act (156 U.S.C. 631 et seq.)) from
which was generated all of the municipal
solid waste attributable to the entity with
respect to the facility; or

(C) an organization described in section
501(c)(3) of title 26 and exempt from tax
under section 501(a) of such title that, during
its taxable year preceding the date of trans-
mittal of written notification from the
President of its potential liability under this
section, employed not more than 100 paid in-
dividuals at the location from which was
generated all of the municipal solid waste
attributable to the organization with respect
to the facility.

For purposes of this subsection, the term ‘‘af-
filiate’’ has the meaning of that term provided
in the definition of ‘‘small business concern”
in regulations promulgated by the Small Busi-
ness Administration in accordance with the
Small Business Act (15 U.S.C. 631 et seq.).

(2) Exception

Paragraph (1) shall not apply in a case in
which the President determines that—

(A) the municipal solid waste referred to
in paragraph (1) has contributed signifi-
cantly or could contribute significantly, ei-
ther individually or in the aggregate, to the
cost of the response action or natural re-
source restoration with respect to the facil-
ity;

(B) the person has failed to comply with an
information request or administrative sub-
poena issued by the President under this
chapter; or

(C) the person has impeded or is impeding,
through action or inaction, the performance
of a response action or natural resource res-
toration with respect to the facility.
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(3) No judicial review

A determination by the President under
paragraph (2) shall not be subject to judicial
review.

(4) Definition of municipal solid waste
(A) In general

For purposes of this subsection, the term
“municipal solid waste’” means waste mate-
rial—

(i) generated by a household (including a
single or multifamily residence); and

(ii) generated by a commercial, indus-
trial, or institutional entity, to the extent
that the waste material—

(I) is essentially the same as waste
normally generated by a household;

(IT) is collected and disposed of with
other municipal solid waste as part of
normal municipal solid waste collection
services; and

(ITI) contains a relative quantity of
hazardous substances no greater than
the relative quantity of hazardous sub-
stances contained in waste material gen-
erated by a typical single-family house-
hold.

(B) Examples

Examples of municipal solid waste under
subparagraph (A) include food and yard
waste, paper, clothing, appliances, consumer
product packaging, disposable diapers, office
supplies, cosmetics, glass and metal food
containers, elementary or secondary school
science laboratory waste, and household haz-
ardous waste.

(C) Exclusions

The term ‘‘municipal solid waste’’ does not
include—

(i) combustion ash generated by resource
recovery facilities or municipal inciner-
ators; or

(ii) waste material from manufacturing
or processing operations (including pollu-
tion control operations) that is not essen-
tially the same as waste normally gen-
erated by households.

(5) Burden of proof

In the case of an action, with respect to re-
sponse costs at a facility on the National Pri-
orities List, brought under this section or sec-
tion 9613 of this title by—

(A) a party, other than a Federal, State, or
local government, with respect to municipal
solid waste disposed of on or after April 1,
2001; or

(B) any party with respect to municipal
solid waste disposed of before April 1, 2001,
the burden of proof shall be on the party
bringing the action to demonstrate that the
conditions described in paragraphs (1) and (4)
for exemption for entities and organizations
described in paragraph (1)(B) and (C) are not
met.

(6) Certain actions not permitted

No contribution action may be brought by a
party, other than a Federal, State, or local
government, under this chapter with respect
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to circumstances described in paragraph
M(A).
(7) Costs and fees

A nongovernmental entity that commences,
after January 11, 2002, a contribution action
under this chapter shall be liable to the de-
fendant for all reasonable costs of defending
the action, including all reasonable attorney’s
fees and expert witness fees, if the defendant is
not liable for contribution based on an exemp-
tion under this subsection or subsection (0) of
this section.

(q) Contiguous properties
(1) Not considered to be an owner or operator
(A) In general

A person that owns real property that is
contiguous to or otherwise similarly situ-
ated with respect to, and that is or may be
contaminated by a release or threatened re-
lease of a hazardous substance from, real
property that is not owned by that person
shall not be considered to be an owner or op-
erator of a vessel or facility under paragraph
(1) or (2) of subsection (a) of this section
solely by reason of the contamination if—

(i) the person did not cause, contribute,
or consent to the release or threatened re-
lease;

(ii) the person is not—

(I) potentially liable, or affiliated with
any other person that is potentially lia-
ble, for response costs at a facility
through any direct or indirect familial
relationship or any contractual, cor-
porate, or financial relationship (other
than a contractual, corporate, or finan-
cial relationship that is created by a
contract for the sale of goods or serv-
ices); or

(IT) the result of a reorganization of a
business entity that was potentially lia-
ble;

(iii) the person takes reasonable steps
to—

(I) stop any continuing release;

(IT) prevent any threatened future re-
lease; and

(ITIT) prevent or limit human, environ-
mental, or natural resource exposure to
any hazardous substance released on or
from property owned by that person;

(iv) the person provides full cooperation,
assistance, and access to persons that are
authorized to conduct response actions or
natural resource restoration at the vessel
or facility from which there has been a re-
lease or threatened release (including the
cooperation and access necessary for the
installation, integrity, operation, and
maintenance of any complete or partial re-
sponse action or natural resource restora-
tion at the vessel or facility);

(v) the person—

(I) is in compliance with any land use
restrictions established or relied on in
connection with the response action at
the facility; and

(IT) does not impede the effectiveness
or integrity of any institutional control

employed in connection with a response
action;

(vi) the person is in compliance with any
request for information or administrative
subpoena issued by the President under
this chapter;

(vii) the person provides all legally re-
quired notices with respect to the discov-
ery or release of any hazardous substances
at the facility; and

(viii) at the time at which the person ac-
quired the property, the person—

(ID) conducted all appropriate inquiry
within the meaning of section 9601(35)(B)
of this title with respect to the property;
and

(IT) did not know or have reason to
know that the property was or could be
contaminated by a release or threatened
release of one or more hazardous sub-
stances from other real property not
owned or operated by the person.

(B) Demonstration

To qualify as a person described in sub-
paragraph (A), a person must establish by a
preponderance of the evidence that the con-
ditions in clauses (i) through (viii) of sub-
paragraph (A) have been met.

(C) Bona fide prospective purchaser

Any person that does not qualify as a per-
son described in this paragraph because the
person had, or had reason to have, knowl-
edge specified in subparagraph (A)(viii) at
the time of acquisition of the real property
may qualify as a bona fide prospective pur-
chaser under section 9601(40) of this title if
the person is otherwise described in that sec-
tion.

(D) Ground water

With respect to a hazardous substance
from one or more sources that are not on the
property of a person that is a contiguous
property owner that enters ground water be-
neath the property of the person solely as a
result of subsurface migration in an aquifer,
subparagraph (A)(iii) shall not require the
person to conduct ground water investiga-
tions or to install ground water remediation
systems, except in accordance with the pol-
icy of the Environmental Protection Agency
concerning owners of property containing
contaminated aquifers, dated May 24, 1995.

(2) Effect of law

With respect to a person described in this

subsection, nothing in this subsection—

(A) limits any defense to liability that
may be available to the person under any
other provision of law; or

(B) imposes liability on the person that is
not otherwise imposed by subsection (a) of
this section.

(3) Assurances

The Administrator may—

(A) issue an assurance that no enforcement
action under this chapter will be initiated
against a person described in paragraph (1);
and
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(B) grant a person described in paragraph
(1) protection against a cost recovery or con-
tribution action under section 9613(f) of this
title.

(r) Prospective purchaser and windfall lien
(1) Limitation on liability

Notwithstanding subsection (a)(1) of this
section, a bona fide prospective purchaser
whose potential liability for a release or
threatened release is based solely on the pur-
chaser’s being considered to be an owner or op-
erator of a facility shall not be liable as long
as the bona fide prospective purchaser does
not impede the performance of a response ac-
tion or natural resource restoration.

(2) Lien

If there are unrecovered response costs in-
curred by the United States at a facility for
which an owner of the facility is not liable by
reason of paragraph (1), and if each of the con-
ditions described in paragraph (3) is met, the
United States shall have a lien on the facility,
or may by agreement with the owner, obtain
from the owner a lien on any other property or
other assurance of payment satisfactory to the
Administrator, for the unrecovered response
costs.

(3) Conditions

The conditions referred to in paragraph (2)
are the following:

(A) Response action

A response action for which there are un-
recovered costs of the United States is car-
ried out at the facility.

(B) Fair market value

The response action increases the fair
market value of the facility above the fair
market value of the facility that existed be-
fore the response action was initiated.

(4) Amount; duration

A lien under paragraph (2)—

(A) shall be in an amount not to exceed the
increase in fair market value of the property
attributable to the response action at the
time of a sale or other disposition of the
property;

(B) shall arise at the time at which costs
are first incurred by the United States with
respect to a response action at the facility;

(C) shall be subject to the requirements of
subsection (I)(3) of this section; and

(D) shall continue until the earlier of—

(i) satisfaction of the lien by sale or
other means; or

(ii) notwithstanding any statute of limi-
tations under section 9613 of this title, re-
covery of all response costs incurred at the
facility.

(Pub. L. 96-510, title I, §107, Dec. 11, 1980, 94 Stat.
2781; Pub. L. 99-499, title I, §§107(a)—(d)(2), (e), (),
127(b), (e), title II, §§201, 207(c), Oct. 17, 1986, 100
Stat. 1628-1630, 1692, 1693, 1705; Pub. L. 99-514, §2,
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 103-429,
§7(e)(2), Oct. 31, 1994, 108 Stat. 4390; Pub. L.
104-208, div. A, title II, §2502(a), Sept. 30, 1996, 110
Stat. 3009-462; Pub. L. 104-287, §6(j)(2), Oct. 11,
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1996, 110 Stat. 3400; Pub. L. 107-118, title I,
§102(a), title II, §§221, 222(b), Jan. 11, 2002, 115
Stat. 2356, 2368, 2371.)

REFERENCES IN TEXT

Such amendments, referred to in the last sentence of
subsec. (a), probably means the amendments made by
Pub. L. 99-499, Oct. 17, 1986, 100 Stat. 1613, known as the
“Superfund Amendments and Reauthorization Act of
1986°. For complete classification of this Act to the
Code, see Short Title of 1986 Amendment note set out
under section 9601 of this title and Tables.

Act of March 3, 1851 (46 U.S.C. 183ff), referred to in
subsec. (h), is act Mar. 3, 1851, ch. 43, 9 Stat. 635, which
was incorporated into the Revised Statutes as R.S.
§§ 4282, 4283, 4284 to 4287 and 4289, which were classified
to sections 182, 183, and 184 to 188 of the former Appen-
dix to Title 46, Shipping, prior to being repealed and re-
stated in chapter 305 of Title 46 by Pub. L. 109-304,
§§6(c), 19, Oct. 6, 2006, 120 Stat. 1509, 1710. For disposi-
tion of sections of the former Appendix to Title 46, see
Disposition Table preceding section 101 of Title 46.

The Federal Insecticide, Fungicide, and Rodenticide
Act, referred to in subsec. (i), is act June 25, 1947, ch.
125, as amended generally by Pub. L. 92-516, Oct. 21,
1972, 86 Stat. 973, which is classified generally to sub-
chapter II (§136 et seq.) of chapter 6 of Title 7, Agri-
culture. For complete classification of this Act to the
Code, see Short Title note set out under section 136 of
Title 7 and Tables.

The Solid Waste Disposal Act, referred to in subsec.
(kK)D), 3), (B)E){), is title IT of Pub. L. 89-272, Oct. 20,
1965, 79 Stat. 997, as amended generally by Pub. L.
94-580, §2, Oct. 21, 1976, 90 Stat. 2795. Subtitles C and I
of the Solid Waste Disposal Act are classified generally
to subchapters III (§6921 et seq.) and IX (§6991 et seq.),
respectively, of chapter 82 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 6901 of this title and Tables.

Section 9641 of this title, referred to in subsec. (k),
was repealed by Pub. L. 99499, title V, §514(b), Oct. 17,
1986, 100 Stat. 1767.

Subchapter II of this chapter, referred to in subsec.
(k)(4)(A) and (C), was in the original ‘‘title II of this
Act”’, meaning title II of Pub. L. 96-510, Dec. 11, 1980, 94
Stat. 2796, known as the Hazardous Substance Response
Revenue Act of 1980, which enacted subchapter II of
this chapter and sections 4611, 4612, 4661, 4662, 4681, and
4682 of Title 26, Internal Revenue Code. Sections 221 to
223 and 232 of Pub. L. 96-510, which were classified to
sections 9631 to 9633 and 9641 of this title, comprising
subchapter II of this chapter, were repealed by Pub. L.
99-499, title V, §§514(b), 517(c)(1), Oct. 17, 1986, 100 Stat.
1767, 1774. For complete classification of title II to the
Code, see Short Title of 1980 Amendment note set out
under section 1 of Title 26 and Tables.

The Hazardous and Solid Waste Amendments of 1984,
referred to in subsec. (kK)(6)(A), (E), is Pub. L. 98-616,
Nov. 8, 1984, 98 Stat. 3221. For complete classification of
this Act to the Code, see Short Title of 1984 Amend-
ment note set out under section 6901 of this title and
Tables.

The Small Business Act, referred to in subsec. (p)(1),
is Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72 Stat. 384,
which is classified generally to chapter 14A (§631 et
seq.) of Title 15, Commerce and Trade. For complete
classification of this Act to the Code, see Short Title
note set out under section 631 of Title 15 and Tables.

AMENDMENTS

2002—Subsecs. (0), (p). Pub. L. 107-118, §102(a), added
subsecs. (0) and (p).

Subsec. (q). Pub. L. 107-118, §221, added subsec. (q).

Subsec. (r). Pub. L. 107-118, §222(b), added subsec. (r).

1996—Subsec. (c)(1)(C). Pub. L. 104-287 substituted
‘‘section 60101(a) of title 49 for ‘‘the Hazardous Liquid
Pipeline Safety Act of 1979’

Subsec. (n). Pub. L. 104-208 added subsec. (n).

1994—Subsec. (c)(1)(C). Pub. L. 103-429 substituted
‘“‘hazardous liquid pipeline facility’’ for ‘‘pipeline’’.



§9607

1986—Subsec. (a). Pub. L. 99-514, in penultimate sen-
tence, substituted ‘‘Internal Revenue Code of 1986 for
‘“‘Internal Revenue Code of 1954”°, which for purposes of
codification was translated as ‘‘title 26’ thus requiring
no change in text.

Pub. L. 99-499, §107(b), inserted concluding provisions
relating to accrual and rate of interest on amounts re-
coverable under this section.

Subsec. (a)(1). Pub. L. 99499, §107(a), struck out
‘“‘(otherwise subject to the jurisdiction of the United
States)’” after ‘‘vessel’’.

Subsec. (a)(3). Pub. L. 99499, §127(b)(1), inserted ‘‘or
incineration vessel” after ‘‘facility’’.

Subsec. (a)4). Pub. L. 99499, §§107(b), 127(b)(2),
207(c)(1), in introductory provisions, inserted
¢, incineration vessels’ after ‘‘vessels’, in subpar. (A),
inserted ‘‘or an Indian tribe’’ after ‘‘State’, and added
subpar. (D).

Subsec. (c)(1)(A). Pub. L. 99-499, §127(b)(3), inserted
, other than an incineration vessel,” after ‘‘vessel”.

Subsec. (c)(1)(B). Pub. L. 99-499, §127(b)(4), inserted
‘“‘other than an incineration vessel,”” after ‘‘other ves-
sel,”.

Subsec. (c)(1)(D). Pub. L. 99-499, §127(b)(5), inserted
‘“‘any incineration vessel or’’ before ‘‘any facility’’.

Subsec. (d). Pub. L. 99-499, §107(c), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: ‘“No person shall be liable under this sub-
chapter for damages as a result of actions taken or
omitted in the course of rendering care, assistance, or
advice in accordance with the national contingency
plan or at the direction of an onscene coordinator ap-
pointed under such plan, with respect to an incident
creating a danger to public health or welfare or the en-
vironment as a result of any release of a hazardous sub-
stance or the threat thereof. This subsection shall not
preclude liability for damages as the result of gross
negligence or intentional misconduct on the part of
such person. For the purposes of the preceding sen-
tence, reckless, willful, or wanton misconduct shall
constitute gross negligence.”’

Subsec. (f)(1). Pub. L. 99-499, §107(d)(1), designated ex-
isting provisions as par. (1) and added heading.

Pub. L. 99499, §207(c)(2)(A), inserted ‘‘and to any In-
dian tribe for natural resources belonging to, managed
by, controlled by, or appertaining to such tribe, or held
in trust for the benefit of such tribe, or belonging to a
member of such tribe if such resources are subject to a
trust restriction on alienation’ after third reference to
‘“State”.

Pub. L. 99499, §207(c)(2)(B), inserted ‘‘or Indian tribe”’
after fourth reference to ‘“‘State”.

Pub. L. 99-499, §207(c)(2)(C), inserted in first sentence
‘“, so long as, in the case of damages to an Indian tribe
occurring pursuant to a Federal permit or license, the
issuance of that permit or license was not inconsistent
with the fiduciary duty of the United States with re-
spect to such Indian tribe’’.

Pub. L. 99-499, §107(d)(2), substituted ‘‘Sums recov-
ered by the United States Government as trustee under
this subsection shall be retained by the trustee, with-
out further appropriation, for use only to restore, re-
place, or acquire the equivalent of such natural re-
sources. Sums recovered by a State as trustee under
this subsection shall be available for use only to re-
store, replace, or acquire the equivalent of such natural
resources by the State. The measure of damages in any
action under subparagraph (C) of subsection (a) of this
section shall not be limited by the sums which can be
used to restore or replace such resources. There shall
be no double recovery under this chapter for natural re-
source damages, including the costs of damage assess-
ment or restoration, rehabilitation, or acquisition for
the same release and natural resource” for ‘‘Sums re-
covered shall be available for use to restore, rehabili-
tate, or acquire the equivalent of such natural re-
sources by the appropriate agencies of the Federal Gov-
ernment or the State government, but the measure of
such damages shall not be limited by the sums which
can be used to restore or replace such resources’’.
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Pub. L. 99499, §207(c)(2)(D), which directed the inser-
tion of ‘‘or the Indian tribe’ after ‘‘State government’’,
could not be executed because the prior amendment by
section 107(d)(2) of Pub. L. 99-499, struck out third sen-
tence referring to ‘‘State government’’.

Subsec. (£)(2). Pub. L. 99499, §107(d)(1), added par. (2).

Subsec. (g). Pub. L. 99-499, §107(e), amended subsec.
(g) generally. Prior to amendment, subsec. (g) read as
follows: ‘“‘Each department, agency, or instrumentality
of the executive, legislative, and judicial branches of
the Federal Government shall be subject to, and com-
ply with, this chapter in the same manner and to the
same extent, both procedurally and substantively, as
any nongovernmental entity, including liability under
this section.”

Subsec. (h). Pub. L. 99499, §127(e), inserted ‘¢, under
maritime tort law,” after ‘‘with this section’ and in-
serted ‘‘or the absence of any physical damage to the
proprietary interest of the claimant’ before the period
at end.

Subsec. (i). Pub. L. 99-499, §207(c)(3), inserted ‘‘or In-
dian tribe’’ after ‘‘State’.

Subsec. (j). Pub. L. 99-499, §207(c)(4), inserted ‘‘or In-
dian tribe” after first reference to ‘‘State’’.

Subsec. (k)(5), (6). Pub. L. 99-499, §201, added pars. (5)
and (6).

Subsec. (1). Pub. L. 99-499, §107(f), added subsec. (I).

Subsec. (1)(3). Pub. L. 99-514 substituted ‘‘Internal
Revenue Code of 1986’ for ‘‘Internal Revenue Code of
1954, which for purposes of codification was translated
as ‘‘title 26’ thus requiring no change in text.

Subsec. (m). Pub. L. 99-499, §107(f), added subsec. (m).

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-208 applicable with re-
spect to any claim that has not been finally adju-
dicated as of Sept. 30, 1996, see section 2505 of Pub. L.
104208, set out as a note under section 6991b of this
title.

EFFECT ON CONCLUDED ACTIONS

Pub. L. 107-118, title I, §103, Jan. 11, 2002, 115 Stat.
2360, provided that: ‘“The amendments made by this
title [amending this section and section 9622 of this
title] shall not apply to or in any way affect any settle-
ment lodged in, or judgment issued by, a United States
District Court, or any administrative settlement or
order entered into or issued by the United States or
any State, before the date of the enactment of this Act
[Jan. 11, 2002].”

CENTRAL HAZARDOUS MATERIALS FUND

Pub. L. 110-161, div. F, title I, Dec. 26, 2007, 121 Stat.
2116, as amended by Pub. L. 111-88, div. A, title I, Oct.
30, 2009, 123 Stat. 2924, provided in part: ‘‘That here-
after, notwithstanding 31 U.S.C. 3302, sums recovered
from or paid by a party including any fines or pen-
alties, shall be credited to this account, to be available
until expended without further appropriation: Provided
further, That hereafter such sums recovered from or
paid by any party are not limited to monetary pay-
ments and may include stocks, bonds or other personal
or real property, which may be retained, liquidated, or
otherwise disposed of by the Secretary and which shall
be credited to this account.”

Similar provisions were contained in the following
prior appropriation acts:

Pub. L. 109-54, title I, Aug. 2, 2005, 119 Stat. 518.

Pub. L. 108-447, div. E, title I, Dec. 8, 2004, 118 Stat.
3041.

Pub. L. 108-108, title I, §310, Nov. 10, 2003, 117 Stat.
1243.

Pub. L. 108-7, div. F, title I, Feb. 20, 2003, 117 Stat. 218.

Pub. L. 107-63, title I, Nov. 5, 2001, 115 Stat. 416.

Pub. L. 106-291, title I, Oct. 11, 2000, 114 Stat. 923.

Pub. L. 106-113, div. B, §1000(a)(3) [title I], Nov. 29,
1999, 113 Stat. 15635, 1501A-136.

Pub. L. 105-277, div. A, §101(e) [title I], Oct. 21, 1998,
112 Stat. 2681-231, 2681-233.
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Pub. L. 105-83, title I, Nov. 14, 1997, 111 Stat. 1544.

Pub. L. 104-208, div. A, title I, §101(d) [title I], Sept.
30, 1996, 110 Stat. 3009-181, 3009-182.

Pub. L. 104-134, title I, §101(c) [title I], Apr. 26, 1996,
110 Stat. 1321-156, 1321-157; renumbered title I, Pub. L.
104-140, §1(a), May 2, 1996, 110 Stat. 1327.

Pub. L. 103-332, title I, Sept. 30, 1994, 108 Stat. 2500.

RECOVERY OF COSTS

Pub. L. 104-303, title II, §209, Oct. 12, 1996, 110 Stat.
3681, provided that: ‘“‘Amounts recovered under section
107 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. 9607)
for any response action taken by the Secretary in sup-
port of the civil works program of the Department of
the Army and any other amounts recovered by the Sec-
retary from a contractor, insurer, surety, or other per-
son to reimburse the Department of the Army for any
expenditure for environmental response activities in
support of the Army civil works program shall be cred-
ited to the appropriate trust fund account from which
the cost of such response action has been paid or will
be charged.”’

COORDINATION OF TITLES I To IV oF PUB. L. 99-499

Any provision of titles I to IV of Pub. L. 99-499, im-
posing any tax, premium, or fee; establishing any trust
fund; or authorizing expenditures from any trust fund,
to have no force or effect, see section 531 of Pub. L.
99-499, set out as a note under section 1 of Title 26, In-
ternal Revenue Code.

§9608. Financial responsibility

(a) Establishment and maintenance by owner or
operator of vessel; amount; failure to obtain
certification of compliance

(1) The owner or operator of each vessel (ex-
cept a nonself-propelled barge that does not
carry hazardous substances as cargo) over three
hundred gross tons that uses any port or place
in the United States or the navigable waters or
any offshore facility, shall establish and main-
tain, in accordance with regulations promul-
gated by the President, evidence of financial re-
sponsibility of $300 per gross ton (or for a vessel
carrying hazardous substances as cargo, or
$5,000,000, whichever is greater) to cover the li-
ability prescribed under paragraph (1) of section
9607(a) of this title. Financial responsibility may
be established by any one, or any combination,
of the following: insurance, guarantee, surety
bond, or qualification as a self-insurer. Any
bond filed shall be issued by a bonding company
authorized to do business in the United States.
In cases where an owner or operator owns, oper-
ates, or charters more than one vessel subject to
this subsection, evidence of financial respon-
sibility need be established only to meet the
maximum liability applicable to the largest of
such vessels.

(2) The Secretary of the Treasury shall with-
hold or revoke the clearance required by section
60105 of title 46 of any vessel subject to this sub-
section that does not have certification fur-
nished by the President that the financial re-
sponsibility provisions of paragraph (1) of this
subsection have been complied with.

(3) The Secretary of Transportation, in accord-
ance with regulations issued by him, shall (A)
deny entry to any port or place in the United
States or navigable waters to, and (B) detain at
the port or place in the United States from
which it is about to depart for any other port or
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place in the United States, any vessel subject to
this subsection that, upon request, does not
produce certification furnished by the President
that the financial responsibility provisions of
paragraph (1) of this subsection have been com-
plied with.

(4) In addition to the financial responsibility
provisions of paragraph (1) of this subsection,
the President shall require additional evidence
of financial responsibility for incineration ves-
sels in such amounts, and to cover such liabil-
ities recognized by law, as the President deems
appropriate, taking into account the potential
risks posed by incineration and transport for in-
cineration, and any other factors deemed rel-
evant.

(b) Establishment and maintenance by owner or
operator of production, etc., facilities;
amount; adjustment; consolidated form of re-
sponsibility; coverage of motor carriers

(1) Beginning not earlier than five years after
December 11, 1980, the President shall promul-
gate requirements (for facilities in addition to
those under subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.] and other Fed-
eral law) that classes of facilities establish and
maintain evidence of financial responsibility
consistent with the degree and duration of risk
associated with the production, transportation,
treatment, storage, or disposal of hazardous sub-
stances. Not later than three years after Decem-
ber 11, 1980, the President shall identify those
classes for which requirements will be first de-
veloped and publish notice of such identification
in the Federal Register. Priority in the develop-
ment of such requirements shall be accorded to
those classes of facilities, owners, and operators
which the President determines present the
highest level of risk of injury.

(2) The level of financial responsibility shall
be initially established, and, when necessary,
adjusted to protect against the level of risk
which the President in his discretion believes is
appropriate based on the payment experience of
the Fund, commercial insurers, courts settle-
ments and judgments, and voluntary claims sat-
isfaction. To the maximum extent practicable,
the President shall cooperate with and seek the
advice of the commercial insurance industry in
developing financial responsibility require-
ments. Financial responsibility may be estab-
lished by any one, or any combination, of the
following: insurance, guarantee, surety bond,
letter of credit, or qualification as a self-insurer.
In promulgating requirements under this sec-
tion, the President is authorized to specify pol-
icy or other contractual terms, conditions, or
defenses which are necessary, or which are unac-
ceptable, in establishing such evidence of finan-
cial responsibility in order to effectuate the pur-
poses of this chapter.

(3) Regulations promulgated under this sub-
section shall incrementally impose financial re-
sponsibility requirements as quickly as can rea-
sonably be achieved but in no event more than
4 years after the date of promulgation. Where
possible, the level of financial responsibility
which the President believes appropriate as a
final requirement shall be achieved through in-
cremental, annual increases in the require-
ments.
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(4) Where a facility is owned or operated by
more than one person, evidence of financial re-
sponsibility covering the facility may be estab-
lished and maintained by one of the owners or
operators, or, in consolidated form, by or on be-
half of two or more owners or operators. When
evidence of financial responsibility is estab-
lished in a consolidated form, the proportional
share of each participant shall be shown. The
evidence shall be accompanied by a statement
authorizing the applicant to act for and in be-
half of each participant in submitting and main-
taining the evidence of financial responsibility.

(5) The requirements for evidence of financial
responsibility for motor carriers covered by this
chapter shall be determined under section 31139
of title 49.

(e) Direct action
(1) Releases from vessels

In the case of a release or threatened release
from a vessel, any claim authorized by section
9607 or 9611 of this title may be asserted di-
rectly against any guarantor providing evi-
dence of financial responsibility for such ves-
sel under subsection (a) of this section. In de-
fending such a claim, the guarantor may in-
voke all rights and defenses which would be
available to the owner or operator under this
subchapter. The guarantor may also invoke
the defense that the incident was caused by
the willful misconduct of the owner or opera-
tor, but the guarantor may not invoke any
other defense that the guarantor might have
been entitled to invoke in a proceeding
brought by the owner or operator against him.

(2) Releases from facilities

In the case of a release or threatened release
from a facility, any claim authorized by sec-
tion 9607 or 9611 of this title may be asserted
directly against any guarantor providing evi-
dence of financial responsibility for such facil-
ity under subsection (b) of this section, if the
person liable under section 9607 of this title is
in bankruptcy, reorganization, or arrange-
ment pursuant to the Federal Bankruptcy
Code, or if, with reasonable diligence, jurisdic-
tion in the Federal courts cannot be obtained
over a person liable under section 9607 of this
title who is likely to be solvent at the time of
judgment. In the case of any action pursuant
to this paragraph, the guarantor shall be enti-
tled to invoke all rights and defenses which
would have been available to the person liable
under section 9607 of this title if any action
had been brought against such person by the
claimant and all rights and defenses which
would have been available to the guarantor if
an action had been brought against the guar-
antor by such person.

(d) Limitation of guarantor liability
(1) Total liability

The total liability of any guarantor in a di-
rect action suit brought under this section
shall be limited to the aggregate amount of
the monetary limits of the policy of insurance,
guarantee, surety bond, letter of credit, or
similar instrument obtained from the guaran-
tor by the person subject to liability under
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section 9607 of this title for the purpose of sat-
isfying the requirement for evidence of finan-
cial responsibility.

(2) Other liability

Nothing in this subsection shall be con-
strued to limit any other State or Federal
statutory, contractual, or common law liabil-
ity of a guarantor, including, but not limited
to, the liability of such guarantor for bad faith
either in negotiating or in failing to negotiate
the settlement of any claim. Nothing in this
subsection shall be construed, interpreted, or
applied to diminish the liability of any person
under section 9607 of this title or other appli-
cable law.

(Pub. L. 96-510, title I, §108, Dec. 11, 1980, 94 Stat.
2785; Pub. L. 99-499, title I, §§108, 127(c), Oct. 17,
1986, 100 Stat. 1631, 1692.)

REFERENCES IN TEXT

The Solid Waste Disposal Act, referred to in subsec.
(b)(1), is title IT of Pub. L. 89-272, Oct. 20, 1965, 79 Stat.
997, as amended generally by Pub. L. 94-580, §2, Oct. 21,
1976, 90 Stat. 2795. Subtitle C of the Solid Waste Dis-
posal Act is classified generally to subchapter III (§6921
et seq.) of chapter 82 of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 6901 of this title and Tables.

The Federal Bankruptcy Code, referred to in subsec.
(c)(2), probably means a reference to Title 11, Bank-
ruptcy.

CODIFICATION

In subsec. (a)(2), ‘‘section 60105 of title 46’ substituted
for ‘‘section 4197 of the Revised Statutes of the United
States’ on authority of Pub. L. 109-304, §18(c), Oct. 6,
2006, 120 Stat. 1709, which Act enacted section 60105 of
Title 46, Shipping.

In subsec. (b)(5), ‘‘section 31139 of title 49’ substituted
for ‘‘section 30 of the Motor Carrier Act of 1980, Public
Law 96-296"" on authority of Pub. L. 103-272, §6(b), July
5, 1994, 108 Stat. 1378, the first section of which enacted
subtitles II, III, and V to X of Title 49, Transportation.

AMENDMENTS

1986—Subsec. (a)(1). Pub. L. 99-499, §127(c)(1), inserted
“to cover the liability prescribed under paragraph (1) of
section 9607(a) of this title” after ‘‘whichever is great-
er)”’.

Subsec. (a)(4). Pub. L. 99-499, §127(c)(2), added par. (4).

Subsec. (b)(2). Pub. L. 99-499, §108(a), inserted provi-
sions relating to evidence of financial responsibility
and authority of the President regarding establishment
of that evidence.

Subsec. (b)(3). Pub. L. 99-499, §108(b), substituted ‘‘as
quickly as can reasonably be achieved but in no event
more than 4 years’ for ‘‘over a period of not less than
three and no more than six years’’.

Subsec. (c). Pub. L. 99-499, §108(c), amended subsec.
(c) generally. Prior to amendment, subsec. (¢c) read as
follows: ‘“‘Any claim authorized by section 9607 or 9611
of this title may be asserted directly against any guar-
antor providing evidence of financial responsibility as
required under this section. In defending such a claim,
the guarantor may invoke all rights and defenses which
would be available to the owner or operator under this
subchapter. The guarantor may also invoke the defense
that the incident was caused by the willful misconduct
of the owner or operator, but such guarantor may not
invoke any other defense that such guarantor might
have been entitled to invoke in a proceeding brought by
the owner or operator against him.”

Subsec. (d). Pub. L. 99-499, §108(c), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: ‘‘Any guarantor acting in good faith against
which claims under this chapter are asserted as a guar-
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antor shall be liable under section 9607 of this title or
section 9612(c) of this title only up to the monetary
limits of the policy of insurance or indemnity contract
such guarantor has undertaken or of the guaranty of
other evidence of financial responsibility furnished
under this section, and only to the extent that liability
is not excluded by restrictive endorsement: Provided,
That this subsection shall not alter the liability of any
person under section 9607 of this title.”

§9609. Civil penalties and awards

(a) Class I administrative penalty
(1) Violations

A civil penalty of not more than $25,000 per
violation may be assessed by the President in
the case of any of the following—

(A) A violation of the requirements of sec-
tion 9603(a) or (b) of this title (relating to
notice).

(B) A violation of the requirements of sec-
tion 9603(d)(2) of this title (relating to de-
struction of records, etc.).

(C) A violation of the requirements of sec-
tion 9608 of this title (relating to financial
responsibility, etc.), the regulations issued
under section 9608 of this title, or with any
denial or detention order under section 9608
of this title.

(D) A violation of an order under section
9622(d)(3) of this title (relating to settlement
agreements for action under section 9604(b)
of this title).

(BE) Any failure or refusal referred to in
section 9622(1) of this title (relating to viola-
tions of administrative orders, consent de-
crees, or agreements under section 9620 of
this title).

(2) Notice and hearings

No civil penalty may be assessed under this
subsection unless the person accused of the
violation is given notice and opportunity for a
hearing with respect to the violation.

(3) Determining amount

In determining the amount of any penalty
assessed pursuant to this subsection, the
President shall take into account the nature,
circumstances, extent and gravity of the vio-
lation or violations and, with respect to the
violator, ability to pay, any prior history of
such violations, the degree of culpability, eco-
nomic benefit or savings (if any) resulting
from the violation, and such other matters as
justice may require.

(4) Review

Any person against whom a civil penalty is
assessed under this subsection may obtain re-
view thereof in the appropriate district court
of the United States by filing a notice of ap-
peal in such court within 30 days from the date
of such order and by simultaneously sending a
copy of such notice by certified mail to the
President. The President shall promptly file in
such court a certified copy of the record upon
which such violation was found or such pen-
alty imposed. If any person fails to pay an as-
sessment of a civil penalty after it has become
a final and unappealable order or after the ap-
propriate court has entered final judgment in
favor of the United States, the President may
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request the Attorney General of the United
States to institute a civil action in an appro-
priate district court of the United States to
collect the penalty, and such court shall have
jurisdiction to hear and decide any such ac-
tion. In hearing such action, the court shall
have authority to review the violation and the
assessment of the civil penalty on the record.

(5) Subpoenas

The President may issue subpoenas for the
attendance and testimony of witnesses and the
production of relevant papers, books, or docu-
ments in connection with hearings under this
subsection. In case of contumacy or refusal to
obey a subpoena issued pursuant to this para-
graph and served upon any person, the district
court of the United States for any district in
which such person is found, resides, or trans-
acts business, upon application by the United
States and after notice to such person, shall
have jurisdiction to issue an order requiring
such person to appear and give testimony be-
fore the administrative law judge or to appear
and produce documents before the administra-
tive law judge, or both, and any failure to obey
such order of the court may be punished by
such court as a contempt thereof.

(b) Class II administrative penalty

A civil penalty of not more than $25,000 per
day for each day during which the violation con-
tinues may be assessed by the President in the
case of any of the following—

(1) A violation of the notice requirements of
section 9603(a) or (b) of this title.

(2) A violation of section 9603(d)(2) of this
title (relating to destruction of records, etc.).

(3) A violation of the requirements of section
9608 of this title (relating to financial respon-
sibility, etc.), the regulations issued under
section 9608 of this title, or with any denial or
detention order under section 9608 of this title.

(4) A violation of an order under section
9622(d)(3) of this title (relating to settlement
agreements for action under section 9604(b) of
this title).

(5) Any failure or refusal referred to in sec-
tion 9622(1) of this title (relating to violations
of administrative orders, consent decrees, or
agreements under section 9620 of this title).

In the case of a second or subsequent violation
the amount of such penalty may be not more
than $75,000 for each day during which the viola-
tion continues. Any civil penalty under this sub-
section shall be assessed and collected in the
same manner, and subject to the same provi-
sions, as in the case of civil penalties assessed
and collected after notice and opportunity for
hearing on the record in accordance with section
554 of title 5. In any proceeding for the assess-
ment of a civil penalty under this subsection the
President may issue subpoenas for the attend-
ance and testimony of witnesses and the produc-
tion of relevant papers, books, and documents
and may promulgate rules for discovery proce-
dures. Any person who requested a hearing with
respect to a civil penalty under this subsection
and who is aggrieved by an order assessing the
civil penalty may file a petition for judicial re-
view of such order with the United States Court
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of Appeals for the District of Columbia Circuit
or for any other circuit in which such person re-
sides or transacts business. Such a petition may
only be filed within the 30-day period beginning
on the date the order making such assessment
was issued.

(e) Judicial assessment

The President may bring an action in the
United States district court for the appropriate
district to assess and collect a penalty of not
more than $25,000 per day for each day during
which the violation (or failure or refusal) con-
tinues in the case of any of the following—

(1) A violation of the notice requirements of
section 9603(a) or (b) of this title.

(2) A violation of section 9603(d)(2) of this
title (relating to destruction of records, etc.).

(3) A violation of the requirements of section
9608 of this title (relating to financial respon-
sibility, etc.), the regulations issued under
section 9608 of this title, or with any denial or
detention order under section 9608 of this title.

(4) A violation of an order under section
9622(d)(3) of this title (relating to settlement
agreements for action under section 9604(b) of
this title).

(5) Any failure or refusal referred to in sec-
tion 9622(1) of this title (relating to violations
of administrative orders, consent decrees, or
agreements under section 9620 of this title).

In the case of a second or subsequent violation
(or failure or refusal), the amount of such pen-
alty may be not more than $75,000 for each day
during which the violation (or failure or refusal)
continues. For additional provisions providing
for judicial assessment of civil penalties for fail-
ure to comply with a request or order under sec-
tion 9604(e) of this title (relating to information
gathering and access authorities), see section
9604(e) of this title.

(d) Awards

The President may pay an award of up to
$10,000 to any individual who provides informa-
tion leading to the arrest and conviction of any
person for a violation subject to a criminal pen-
alty under this chapter, including any violation
of section 9603 of this title and any other viola-
tion referred to in this section. The President
shall, by regulation, prescribe criteria for such
an award and may pay any award under this
subsection from the Fund, as provided in section
9611 of this title.

(e) Procurement procedures

Notwithstanding any other provision of law,
any executive agency may use competitive pro-
cedures or procedures other than competitive
procedures to procure the services of experts for
use in preparing or prosecuting a civil or crimi-
nal action under this chapter, whether or not
the expert is expected to testify at trial. The ex-
ecutive agency need not provide any written jus-
tification for the use of procedures other than
competitive procedures when procuring such ex-
pert services under this chapter and need not
furnish for publication in the Commerce Busi-
ness Daily or otherwise any notice of solicita-
tion or synopsis with respect to such procure-
ment.
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(f) Savings clause

Action taken by the President pursuant to
this section shall not affect or limit the Presi-
dent’s authority to enforce any provisions of
this chapter.

(Pub. L. 96-510, title I, §109, Dec. 11, 1980, 94 Stat.
2787; Pub. L. 99499, title I, §109(c), Oct. 17, 1986,
100 Stat. 1633.)

AMENDMENTS

1986—Pub. L. 99-499 amended section generally. Prior
to amendment, section read as follows: ‘‘Any person
who, after notice and an opportunity for a hearing, is
found to have failed to comply with the requirements
of section 9608 of this title, the regulations issued
thereunder, or with any denial or detention order shall
be liable to the United States for a civil penalty, not to
exceed $10,000 for each day of violation.”

COORDINATION OF TITLES I TO IV oF PUB. L. 99-499

Any provision of titles I to IV of Pub. L. 99-499, im-
posing any tax, premium, or fee; establishing any trust
fund; or authorizing expenditures from any trust fund,
to have no force or effect, see section 531 of Pub. L.
99-499, set out as a note under section 1 of Title 26, In-
ternal Revenue Code.

§9610. Employee protection

(a) Activities of employee subject to protection

No person shall fire or in any other way dis-
criminate against, or cause to be fired or dis-
criminated against, any employee or any au-
thorized representative of employees by reason
of the fact that such employee or representative
has provided information to a State or to the
Federal Government, filed, instituted, or caused
to be filed or instituted any proceeding under
this chapter, or has testified or is about to tes-
tify in any proceeding resulting from the admin-
istration or enforcement of the provisions of
this chapter.

(b) Administrative grievance procedure in cases
of alleged violations

Any employee or a representative of employ-
ees who believes that he has been fired or other-
wise discriminated against by any person in vio-
lation of subsection (a) of this section may,
within thirty days after such alleged violation
occurs, apply to the Secretary of Labor for a re-
view of such firing or alleged discrimination. A
copy of the application shall be sent to such per-
son, who shall be the respondent. Upon receipt
of such application, the Secretary of Labor shall
cause such investigation to be made as he deems
appropriate. Such investigation shall provide an
opportunity for a public hearing at the request
of any party to such review to enable the parties
to present information relating to such alleged
violation. The parties shall be given written no-
tice of the time and place of the hearing at least
five days prior to the hearing. Any such hearing
shall be of record and shall be subject to section
554 of title 5. Upon receiving the report of such
investigation, the Secretary of Labor shall
make findings of fact. If he finds that such vio-
lation did occur, he shall issue a decision, incor-
porating an order therein and his findings, re-
quiring the party committing such violation to
take such affirmative action to abate the viola-
tion as the Secretary of Labor deems appro-
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priate, including, but not limited to, the rehir-
ing or reinstatement of the employee or rep-
resentative of employees to his former position
with compensation. If he finds that there was no
such violation, he shall issue an order denying
the application. Such order issued by the Sec-
retary of Labor under this subparagraph shall be
subject to judicial review in the same manner as
orders and decisions are subject to judicial re-
view under this chapter.

(c) Assessment of costs and expenses against vio-
lator subsequent to issuance of order of
abatement

Whenever an order is issued under this section
to abate such violation, at the request of the ap-
plicant a sum equal to the aggregate amount of
all costs and expenses (including the attorney’s
fees) determined by the Secretary of Labor to
have been reasonably incurred by the applicant
for, or in connection with, the institution and
prosecution of such proceedings, shall be as-
sessed against the person committing such vio-
lation.

(d) Defenses

This section shall have no application to any
employee who acting without discretion from
his employer (or his agent) deliberately violates
any requirement of this chapter.

(e) Presidential evaluations of potential loss of
shifts of employment resulting from adminis-
tration or enforcement of provisions; inves-
tigations; procedures applicable, etc.

The President shall conduct continuing eval-
uations of potential loss of shifts of employment
which may result from the administration or en-
forcement of the provisions of this chapter, in-
cluding, where appropriate, investigating
threatened plant closures or reductions in em-
ployment allegedly resulting from such adminis-
tration or enforcement. Any employee who is
discharged, or laid off, threatened with dis-
charge or layoff, or otherwise discriminated
against by any person because of the alleged re-
sults of such administration or enforcement, or
any representative of such employee, may re-
quest the President to conduct a full investiga-
tion of the matter and, at the request of any
party, shall hold public hearings, require the
parties, including the employer involved, to
present information relating to the actual or po-
tential effect of such administration or enforce-
ment on employment and any alleged discharge,
layoff, or other discrimination, and the detailed
reasons or justification therefore.! Any such
hearing shall be of record and shall be subject to
section 554 of title 5. Upon receiving the report
of such investigation, the President shall make
findings of fact as to the effect of such adminis-
tration or enforcement on employment and on
the alleged discharge, layoff, or discrimination
and shall make such recommendations as he
deems appropriate. Such report, findings, and
recommendations shall be available to the pub-
lic. Nothing in this subsection shall be con-
strued to require or authorize the President or
any State to modify or withdraw any action,

180 in original.
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standard, limitation, or any other requirement
of this chapter.

(Pub. L. 96-510, title I, §110, Dec. 11, 1980, 94 Stat.
2787.)

§9611. Uses of Fund

(a) In general

For the purposes specified in this section there
is authorized to be appropriated from the Haz-
ardous Substance Superfund established under
subchapter A of chapter 98 of title 26 not more
than $8,500,000,000 for the 5-year period begin-
ning on October 17, 1986, and not more than
$5,100,000,000 for the period commencing October
1, 1991, and ending September 30, 1994, and such
sums shall remain available until expended. The
preceding sentence constitutes a specific author-
ization for the funds appropriated under title II
of Public Law 99-160 (relating to payment to the
Hazardous Substances Trust Fund). The Presi-
dent shall use the money in the Fund for the fol-
lowing purposes:

(1) Payment of governmental response costs
incurred pursuant to section 9604 of this title,
including costs incurred pursuant to the Inter-
vention on the High Seas Act [33 U.S.C. 1471 et
seq.].

(2) Payment of any claim for necessary re-
sponse costs incurred by any other person as a
result of carrying out the national contin-
gency plan established under section 1321(c)?
of title 33 and amended by section 9605 of this
title: Provided, however, That such costs must
be approved under said plan and certified by
the responsible Federal official.

(3) Payment of any claim authorized by sub-
section (b) of this section and finally decided
pursuant to section 9612 of this title, including
those costs set out in subsection 9612(c)(3) of
this title.

(4) Payment of costs specified under sub-
section (c¢) of this section.

(5) GRANTS FOR TECHNICAL ASSISTANCE.—The
cost of grants under section 9617(e) of this title
(relating to public participation grants for
technical assistance).

(6) LEAD CONTAMINATED SOIL.—Payment of
not to exceed $15,000,000 for the costs of a pilot
program for removal, decontamination, or
other action with respect to lead-contami-
nated soil in one to three different metropoli-
tan areas.

The President shall not pay for any administra-
tive costs or expenses out of the Fund unless
such costs and expenses are reasonably nec-
essary for and incidental to the implementation
of this subchapter.

(b) Additional authorized purposes
(1) In general

Claims asserted and compensable but un-
satisfied under provisions of section 1321 of
title 33, which are modified by section 304 of
this Act may be asserted against the Fund
under this subchapter; and other claims re-
sulting from a release or threat of release of a
hazardous substance from a vessel or a facility

1See References in Text note below.
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may be asserted against the Fund under this
subchapter for injury to, or destruction or loss
of, natural resources, including cost for dam-
age assessment: Provided, however, That any
such claim may be asserted only by the Presi-
dent, as trustee, for natural resources over
which the United States has sovereign rights,
or natural resources within the territory or
the fishery conservation zone of the United
States to the extent they are managed or pro-
tected by the United States, or by any State
for natural resources within the boundary of
that State belonging to, managed by, con-
trolled by, or appertaining to the State, or by
any Indian tribe or by the United States act-
ing on behalf of any Indian tribe for natural
resources belonging to, managed by, con-
trolled by, or appertaining to such tribe, or
held in trust for the benefit of such tribe, or
belonging to a member of such tribe if such re-
sources are subject to a trust restriction on
alienation.

(2) Limitation on payment of natural resource

claims
(A) General requirements

No natural resource claim may be paid
from the Fund unless the President deter-
mines that the claimant has exhausted all
administrative and judicial remedies to re-
cover the amount of such claim from persons
who may be liable under section 9607 of this
title.

(B) Definition

As used in this paragraph, the term ‘‘natu-
ral resource claim’ means any claim for in-
jury to, or destruction or loss of, natural re-
sources. The term does not include any
claim for the costs of natural resource dam-
age assessment.

(c) Peripheral matters and limitations

Uses of the Fund under subsection (a) of this

section include—

(1) The costs of assessing both short-term
and long-term injury to, destruction of, or loss
of any natural resources resulting from a re-
lease of a hazardous substance.

(2) The costs of Federal or State or Indian
tribe efforts in the restoration, rehabilitation,
or replacement or acquiring the equivalent of
any natural resources injured, destroyed, or
lost as a result of a release of a hazardous sub-
stance.

(3) Subject to such amounts as are provided
in appropriation Acts, the costs of a program
to identify, investigate, and take enforcement
and abatement action against releases of haz-
ardous substances.

(4) Any costs incurred in accordance with
subsection (m) of this section (relating to
ATSDR) and section 9604(i) of this title, in-
cluding the costs of epidemiologic and labora-
tory studies, health assessments, preparation
of toxicologic profiles, development and main-
tenance of a registry of persons exposed to
hazardous substances to allow long-term
health effect studies, and diagnostic services
not otherwise available to determine whether
persons in populations exposed to hazardous
substances in connection with a release or a
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suspected release are suffering from long-la-
tency diseases.

(5) Subject to such amounts as are provided
in appropriation Acts, the costs of providing
equipment and similar overhead, related to
the purposes of this chapter and section 1321 of
title 33, and needed to supplement equipment
and services available through contractors or
other non-Federal entities, and of establishing
and maintaining damage assessment capabil-
ity, for any Federal agency involved in strike
forces, emergency task forces, or other re-
sponse teams under the national contingency
plan.

(6) Subject to such amounts as are provided
in appropriation Acts, the costs of a program
to protect the health and safety of employees
involved in response to hazardous substance
releases. Such program shall be developed
jointly by the Environmental Protection
Agency, the Occupational Safety and Health
Administration, and the National Institute for
Occupational Safety and Health and shall in-
clude, but not be limited to, measures for
identifying and assessing hazards to which
persons engaged in removal, remedy, or other
response to hazardous substances may be ex-
posed, methods to protect workers from such
hazards, and necessary regulatory and enforce-
ment measures to assure adequate protection
of such employees.

(7) EVALUATION COSTS UNDER PETITION PROVI-
SIONS OF SECTION 9605(d).—Costs incurred by the
President in evaluating facilities pursuant to
petitions under section 9605(d) of this title (re-
lating to petitions for assessment of release).

(8) CONTRACT COSTS UNDER SECTION
9604(a)(1).—The costs of contracts or arrange-
ments entered into under section 9604(a)(1) of
this title to oversee and review the conduct of
remedial investigations and feasibility studies
undertaken by persons other than the Presi-
dent and the costs of appropriate Federal and
State oversight of remedial activities at Na-
tional Priorities List sites resulting from con-
sent orders or settlement agreements.

(9) ACQUISITION COSTS UNDER SECTION 9604(j).—
The costs incurred by the President in acquir-
ing real estate or interests in real estate under
section 9604(j) of this title (relating to acquisi-
tion of property).

(10) RESEARCH, DEVELOPMENT, AND DEM-
ONSTRATION COSTS UNDER SECTION 9660.—The
cost of carrying out section 9660 of this title
(relating to research, development, and dem-
onstration), except that the amounts available
for such purposes shall not exceed the
amounts specified in subsection (n) of this sec-
tion.

(11) LOCAL GOVERNMENT REIMBURSEMENT.—
Reimbursements to local governments under
section 9623 of this title, except that during
the 8-fiscal year period beginning October 1,
1986, not more than 0.1 percent of the total
amount appropriated from the Fund may be
used for such reimbursements.

(12) WORKER TRAINING AND EDUCATION
GRANTS.—The costs of grants under section
9660a of this title for training and education of
workers to the extent that such costs do not
exceed $20,000,000 for each of the fiscal years
1987, 1988, 1989, 1990, 1991, 1992, 1993, and 1994.
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(13) AWARDS UNDER SECTION 9609.—The costs
of any awards granted under section 9609(d) of
this title.

(14) LEAD POISONING STUDY.—The cost of car-
rying out the study under subsection (f) of sec-
tion 118 of the Superfund Amendments and Re-
authorization Act of 1986 (relating to lead poi-
soning in children).

(d) Additional limitations

(1) No money in the Fund may be used under
subsection (c)(1) and (2) of this section, nor for
the payment of any claim under subsection (b)
of this section, where the injury, destruction, or
loss of natural resources and the release of a
hazardous substance from which such damages
resulted have occurred wholly before December
11, 1980.

(2) No money in the Fund may be used for the
payment of any claim under subsection (b) of
this section where such expenses are associated
with injury or loss resulting from long-term ex-
posure to ambient concentrations of air pollut-
ants from multiple or diffuse sources.

(e) Funding requirements respecting moneys in
Fund; limitation on certain claims; Fund use
outside Federal property boundaries

(1) Claims against or presented to the Fund
shall not be valid or paid in excess of the total
money in the Fund at any one time. Such claims
become valid only when additional money is col-
lected, appropriated, or otherwise added to the
Fund. Should the total claims outstanding at
any time exceed the current balance of the
Fund, the President shall pay such claims, to
the extent authorized under this section, in full
in the order in which they were finally deter-
mined.

(2) In any fiscal year, 85 percent of the money
credited to the Fund under subchapter II12 of this
chapter shall be available only for the purposes
specified in paragraphs (1), (2), and (4) of sub-
section (a) of this section. No money in the Fund
may be used for the payment of any claim under
subsection (a)(3) or subsection (b) of this section
in any fiscal year for which the President deter-
mines that all of the Fund is needed for response
to threats to public health from releases or
threatened releases of hazardous substances.

(3) No money in the Fund shall be available for
remedial action, other than actions specified in
subsection (c¢) of this section, with respect to
federally owned facilities; except that money in
the Fund shall be available for the provision of
alternative water supplies (including the reim-
bursement of costs incurred by a municipality)
in any case involving groundwater contamina-
tion outside the boundaries of a federally owned
facility in which the federally owned facility is
not the only potentially responsible party.

(4) Paragraphs (1) and (4) of subsection (a) of
this section shall in the aggregate be subject to
such amounts as are provided in appropriation
Acts.

(f) Obligation of moneys by Federal officials; ob-
ligation of moneys or settlement of claims by
State officials or Indian tribe

The President is authorized to promulgate
regulations designating one or more Federal of-

2See References in Text note below.
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ficials who may obligate money in the Fund in
accordance with this section or portions thereof.
The President is also authorized to delegate au-
thority to obligate money in the Fund or to set-
tle claims to officials of a State or Indian tribe
operating under a contract or cooperative agree-
ment with the Federal Government pursuant to
section 9604(d) of this title.

(g) Notice to potential injured parties by owner
and operator of vessel or facility causing re-
lease of substance; rules and regulations

The President shall provide for the promulga-
tion of rules and regulations with respect to the
notice to be provided to potential injured par-
ties by an owner and operator of any vessel, or
facility from which a hazardous substance has
been released. Such rules and regulations shall
consider the scope and form of the notice which
would be appropriate to carry out the purposes
of this subchapter. Upon promulgation of such
rules and regulations, the owner and operator of
any vessel or facility from which a hazardous
substance has been released shall provide notice
in accordance with such rules and regulations.
With respect to releases from public vessels, the
President shall provide such notification as is
appropriate to potential injured parties. Until
the promulgation of such rules and regulat