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‘““(b) REGULATIONS.—The Secretary of Defense shall
prescribe regulations to carry out subsection (a).”
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3007(b), Oct. 13, 1994, 108 Stat. 3331, substituted ‘‘Base-
line description’ for ‘‘Enhanced program stability’ in
item 2435 and struck out items 2438 ‘‘Major programs:
competitive phototyping” and 2439 ‘‘Major programs:
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1993—Pub. L. 103-160, div. A, title VIII, §828(a)(4), Nov.
30, 1993, 107 Stat. 1713, struck out items 2436 ‘‘Defense
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1992—Pub. L. 102-484, div. A, title VIII, §821(a)(2), div.
D, title XLII, §4216(b)(2), Oct. 23, 1992, 106 Stat. 2460,
2670, added items 2438 and 2440 and redesignated former
item 2438 as 2439.

1987—Pub. L. 100-26, §7(b)(1), (2)(B), (9)(B), Apr. 21,
1987, 100 Stat. 279, 280, substituted ‘“Major Defense Ac-
quisition Programs” for ‘“‘Oversight of Cost Growth in
Major Programs’ in chapter heading, added item 2430,
and transferred former item 2305a from chapter 137 and
redesignated it as item 2438.

1986—Pub. L. 99-661, div. A, title XII, §1208(c)(2), Nov.
14, 1986, 100 Stat. 3976, inserted ¢‘; operational man-
power requirements’ in item 2434.

Pub. L. 99-500, §101(c) [title X, §§904(a)(2), 905(a)(2),
906(a)(2)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-134,
1783-135, 1783-137, and Pub. L. 99-591, §101(c) [title X,
§§904(a)(2), 905(a)(2), 906(a)(2)], Oct. 30, 1986, 100 Stat.
3341-82, 3341-134, 3341-135, 3341-137; Pub. L. 99-661, div. A,
title IX, formerly title IV, §§904(a)(2), 905(a)(2), 906(a)(2),
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Pub. L. 99-433, title I, §101(a)(4), Oct. 1, 1986, 100 Stat.
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§2430. Major defense acquisition program de-
fined

(a) In this chapter, the term ‘“‘major defense
acquisition program’ means a Department of
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Defense acquisition program that is not a highly
sensitive classified program (as determined by
the Secretary of Defense) and—

(1) that is designated by the Secretary of De-
fense as a major defense acquisition program;
or

(2) that is estimated by the Secretary of De-
fense to require an eventual total expenditure
for research, development, test, and evalua-
tion of more than $300,000,000 (based on fiscal
year 1990 constant dollars) or an eventual
total expenditure for procurement, including
all planned increments or spirals, of more
than $1,800,000,000 (based on fiscal year 1990
constant dollars).

(b) The Secretary of Defense may adjust the
amounts (and the base fiscal year) provided in
subsection (a)(2) on the basis of Department of
Defense escalation rates. An adjustment under
this subsection shall be effective after the Sec-
retary transmits a written notification of the
adjustment to the Committee on Armed Serv-
ices of the Senate and the Committee on Armed
Services of the House of Representatives.

(c) For purposes of subsection (a)(2), the Sec-
retary shall consider, as applicable, the follow-
ing:
(1) The estimated level of resources required
to fulfill the relevant joint military require-
ment, as determined by the Joint Require-
ments Oversight Council pursuant to section
181 of this title.

(2) The cost estimate referred to in section
2366a.(a)(4) of this title.

(3) The cost estimate referred to in section
2366b(a)(1)(C) of this title.

(4) The cost estimate within a baseline de-
scription as required by section 2435 of this
title.

(Added Pub. L. 100-26, §7(b)(2)(A), Apr. 21, 1987,
101 Stat. 279; amended Pub. L. 102-484, div. A,
title VIII, §817(b), Oct. 23, 1992, 106 Stat. 2455;
Pub. L. 104-106, div. A, title XV, §1502(a)(1), Feb.
10, 1996, 110 Stat. 502; Pub. L. 106-65, div. A, title
X, §1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L.
111-23, title II, §206(b), May 22, 2009, 123 Stat.
1728.)

AMENDMENTS

2009—Subsec. (a)(2). Pub. L. 111-23, §206(b)(1), inserted
‘“, including all planned increments or spirals,” after
‘‘an eventual total expenditure for procurement’.

Subsec. (c¢). Pub. L. 111-23, §206(b)(2), added subsec.

(c).

1999—Subsec. (b). Pub. L. 106-65 substituted ‘‘and the
Committee on Armed Services” for ‘‘and the Commit-
tee on National Security”.

1996—Subsec. (b). Pub. L. 104-106 substituted ‘Com-
mittee on Armed Services of the Senate and the Com-
mittee on National Security of the House of Represent-
atives” for ““‘Committees on Armed Services of the Sen-
ate and House of Representatives”.

1992—Pub. L. 102-484 designated existing provisions as
subsec. (a), in par. (2) substituted ¢$300,000,000° for
€‘$200,000,000”’, ‘1990 for <1980 in two places, and
‘$1,800,000,000” for <$1,000,000,000”, and added subsec.
(b).

MANAGEMENT OF MANUFACTURING RISK IN MAJOR
DEFENSE ACQUISITION PROGRAMS

Pub. L. 111-383, div. A, title VIII, §812, Jan. 7, 2011, 124
Stat. 4264, provided that:
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‘‘(a) GUIDANCE REQUIRED.—Not later than 180 days
after the date of the enactment of this Act [Jan. 7,
2011], the Secretary of Defense shall issue comprehen-
sive guidance on the management of manufacturing
risk in major defense acquisition programs.

“(b) ELEMENTS.—The guidance issued under sub-
section (a) shall, at a minimum—

‘(1) require the use of manufacturing readiness lev-
els as a basis for measuring, assessing, reporting, and
communicating manufacturing readiness and risk on
major defense acquisition programs throughout the
Department of Defense;

‘(2) provide guidance on the definition of manufac-
turing readiness levels and how manufacturing readi-
ness levels should be used to assess manufacturing
risk and readiness in major defense acquisition pro-
grams;

‘“(3) specify manufacturing readiness levels that
should be achieved at key milestones and decision
points for major defense acquisition programs;

‘“(4) identify tools and models that may be used to
assess, manage, and reduce risks that are identified
in the course of manufacturing readiness assessments
for major defense acquisition programs; and

‘“(5) require appropriate consideration of the manu-
facturing readiness and manufacturing readiness
processes of potential contractors and subcontractors
as a part of the source selection process for major de-
fense acquisition programs.

‘(c) MANUFACTURING READINESS EXPERTISE.—The
Secretary shall ensure that—

‘(1) the acquisition workforce chapter of the an-
nual strategic workforce plan required by section
115b of title 10, United States Code, includes an as-
sessment of the critical manufacturing readiness
knowledge and skills needed in the acquisition work-
force and a plan of action for addressing any gaps in
such knowledge and skills; and

‘(2) the need of the Department for manufacturing
readiness knowledge and skills is given appropriate
consideration, comparable to the consideration given
to other program management functions, as the De-
partment identifies areas of need for funding through
the Defense Acquisition Workforce Development
Fund established in accordance with the require-
ments of section 1705 of title 10, United States Code.
‘(d) MAJOR DEFENSE ACQUISITION PROGRAM DE-

FINED.—In this section, the term ‘major defense acqui-
sition program’ has the meaning given that term in
section 2430(a) of title 10, United States Code.”

DEVELOPMENTAL TEST AND EVALUATION AND SYSTEMS
ENGINEERING IN THE MILITARY DEPARTMENTS AND
DEFENSE AGENCIES

Pub. L. 111-23, title I, §102(b), May 22, 2009, 123 Stat.
1714, as amended by Pub. L. 111-383, div. A, title VIII,
§813(a), title IX, §901())(1), Jan. 7, 2011, 124 Stat. 4265,
4326, provided that:

‘(1) PLANS.—The service acquisition executive of
each military department and each Defense Agency
with responsibility for a major defense acquisition pro-
gram shall develop and implement plans to ensure the
military department or Defense Agency concerned has
provided appropriate resources for each of the follow-
ing:

‘“(A) Developmental testing organizations with ade-
quate numbers of trained personnel in order to—

‘(i) ensure that developmental testing require-
ments are appropriately addressed in the trans-
lation of operational requirements into contract
specifications, in the source selection process, and
in the preparation of requests for proposals on all
major defense acquisition programs;

‘“(ii) participate in the planning of developmental
test and evaluation activities, including the prepa-
ration and approval of a developmental test and
evaluation plan within the test and evaluation mas-
ter plan for each major defense acquisition pro-
gram; and

“‘(iii) participate in and oversee the conduct of de-
velopmental testing, the analysis of data, and the
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preparation of evaluations and reports based on

such testing.

‘(B) Development planning and systems engineer-
ing organizations with adequate numbers of trained
personnel in order to—

‘(i) support key requirements, acquisition, and
budget decisions made for each major defense ac-
quisition program prior to Milestone A approval
and Milestone B approval through a rigorous sys-
tems analysis and systems engineering process;

‘“(ii) include a robust program for improving reli-
ability, availability, maintainability, and sustain-
ability as an integral part of design and develop-
ment within the systems engineering master plan
for each major defense acquisition program; and

‘‘(iii) identify systems engineering requirements,
including reliability, availability, maintainability,
and lifecycle management and sustainability re-
quirements, during the Joint Capabilities Integra-
tion Development System process, and incorporate
such systems engineering requirements into con-
tract requirements for each major defense acquisi-
tion program.

‘(2) REPORTS BY SERVICE ACQUISITION EXECUTIVES.—
Not later than 180 days after the date of the enactment
of this Act [May 22, 2009], and not later than February
15 of each year from 2011 through 2014, the service ac-
quisition executive of each military department and
each Defense Agency with responsibility for a major de-
fense acquisition program shall submit to the Deputy
Assistant Secretary of Defense for Developmental Test
and Evaluation and the Deputy Assistant Secretary of
Defense for Systems Engineering a report on the extent
to which—

““(A) such military department or Defense Agency
has implemented, or is implementing, the plan re-
quired by paragraph (1); and

‘“(B) additional authorities or resources are needed
to attract, develop, retain, and reward developmental
test and evaluation personnel and systems engineers
with appropriate levels of hands-on experience and
technical expertise to meet the needs of such mili-
tary department or Defense Agency.

““(3) ASSESSMENT OF REPORTS BY DEPUTY ASSISTANT
SECRETARY OF DEFENSE FOR DEVELOPMENTAL TEST AND
EVALUATION AND DEPUTY ASSISTANT SECRETARY OF DE-
FENSE FOR SYSTEMS ENGINEERING.—Each annual report
from 2010 through 2014 submitted to Congress by the
Deputy Assistant Secretary of Defense for Develop-
mental Test and Evaluation and the Deputy Assistant
Secretary of Defense for Systems Engineering under
section 139d(c) [now 139b(c)] of title 10, United States
Code (as added by subsection (a)), shall include an as-
sessment by the Deputy Assistant Secretaries of De-
fense of the reports submitted by the service acquisi-
tion executives to the Deputy Assistant Secretaries of
Defense under paragraph (2).”

PERFORMANCE ASSESSMENTS AND ROOT CAUSE
ANALYSES FOR MAJOR DEFENSE ACQUISITION PROGRAMS

Pub. L. 111-23, title I, §103, May 22, 2009, 123 Stat. 1715,
which authorized the Secretary of Defense to designate
a senior official as responsible for performance assess-
ments and root cause analyses for major defense acqui-
sition programs, was transferred to chapter 144 of this
title and redesignated as section 2438 by Pub. L. 111-383,
div. A, title IX, §901(d), Jan. 7, 2011, 124 Stat. 4321.

ACQUISITION STRATEGIES TO ENSURE COMPETITION
THROUGHOUT THE LIFECYCLE OF MAJOR DEFENSE AC-
QUISITION PROGRAMS

Pub. L. 111-23, title II, §202, May 22, 2009, 123 Stat.
1720, provided that:

‘“(a) ACQUISITION STRATEGIES TO ENSURE COMPETI-
TION.—The Secretary of Defense shall ensure that the
acquisition strategy for each major defense acquisition
program includes—

‘(1) measures to ensure competition, or the option
of competition, at both the prime contract level and
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the subcontract level (at such tier or tiers as are ap-

propriate) of such program throughout the life-cycle

of such program as a means to improve contractor
performance; and

‘“(2) adequate documentation of the rationale for
the selection of the subcontract tier or tiers under
paragraph (1).

‘““(b) MEASURES TO ENSURE COMPETITION.—The meas-
ures to ensure competition, or the option of competi-
tion, for purposes of subsection (a)(1) may include
measures to achieve the following, in appropriate cases
if such measures are cost-effective:

‘(1) Competitive prototyping.

‘(2) Dual-sourcing.

‘(3) Unbundling of contracts.

‘“(4) Funding of next-generation prototype systems
or subsystems.

‘“(5) Use of modular, open architectures to enable
competition for upgrades.

‘(6) Use of build-to-print approaches to enable pro-
duction through multiple sources.

“(T) Acquisition of complete technical data pack-
ages.

‘(8) Periodic competitions for subsystem upgrades.

““(9) Licensing of additional suppliers.

‘(10) Periodic system or program reviews to address
long-term competitive effects of program decisions.
‘“(c) ADDITIONAL MEASURES TO ENSURE COMPETITION

AT SUBCONTRACT LEVEL.—The Secretary shall take ac-
tions to ensure fair and objective ‘make-buy’ decisions
by prime contractors on major defense acquisition pro-
grams by—

‘(1) requiring prime contractors to give full and
fair consideration to qualified sources other than the
prime contractor for the development or construction
of major subsystems and components of major weap-
on systems;

“(2) providing for government surveillance of the
process by which prime contractors consider such
sources and determine whether to conduct such de-
velopment or construction in-house or through a sub-
contract; and

‘(8) providing for the assessment of the extent to
which a contractor has given full and fair consider-
ation to qualified sources other than the contractor
in sourcing decisions as a part of past performance
evaluations.
¢“(d) CONSIDERATION OF COMPETITION THROUGHOUT OP-

ERATION AND SUSTAINMENT OF MAJOR WEAPON SYs-
TEMS.—Whenever a decision regarding source of repair
results in a plan to award a contract for performance
of maintenance and sustainment of a major weapon
system, the Secretary shall take actions to ensure
that, to the maximum extent practicable and consist-
ent with statutory requirements, contracts for such
maintenance and sustainment are awarded on a com-
petitive basis and give full consideration to all sources
(including sources that partner or subcontract with
public or private sector repair activities).

‘‘(e) APPLICABILITY.—

‘(1) STRATEGY AND MEASURES TO ENSURE COMPETI-
TION.—The requirements of subsections (a) and (b)
shall apply to any acquisition plan for a major de-
fense acquisition program that is developed or re-
vised on or after the date that is 60 days after the
date of the enactment of this Act [May 22, 2009].

‘“(2) ADDITIONAL ACTIONS.—The actions required by
subsections (¢) and (d) shall be taken within 180 days
after the date of the enactment of this Act.”

PROTOTYPING REQUIREMENTS FOR MAJOR DEFENSE
ACQUISITION PROGRAMS

Pub. L. 111-23, title II, §203, May 22, 2009, 123 Stat.
1722, as amended by Pub. L. 111-383, div. A, title VIII,
§813(b), Jan. 7, 2011, 124 Stat. 4265, provided that:

‘‘(a) COMPETITIVE PROTOTYPING.—Not later than 90
days after the date of the enactment of this Act [May
22, 2009], the Secretary of Defense shall modify the
guidance of the Department of Defense relating to the
operation of the acquisition system with respect to
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competitive prototyping for major defense acquisition
programs to ensure the following:

‘(1) That the acquisition strategy for each major
defense acquisition program provides for competitive
prototypes before Milestone B approval (or Key Deci-
sion Point B approval in the case of a space program)
unless the Milestone Decision Authority for such pro-
gram waives the requirement pursuant to paragraph
(2).

‘“(2) That the Milestone Decision Authority may
waive the requirement in paragraph (1) only—

““(A) on the basis that the cost of producing com-
petitive prototypes exceeds the expected life-cycle
benefits (in constant dollars) of producing such pro-
totypes, including the benefits of improved per-
formance and increased technological and design
maturity that may be achieved through competi-
tive prototyping; or

‘“(B) on the basis that, but for such waiver, the
Department would be unable to meet critical na-
tional security objectives.

‘“(3) That whenever a Milestone Decision Authority
authorizes a waiver pursuant to paragraph (2), the
Milestone Decision Authority—

“(A) shall require that the program produce a
prototype before Milestone B approval (or Key De-
cision Point B approval in the case of a space pro-
gram) if the expected life-cycle benefits (in con-
stant dollars) of producing such prototype exceed
its cost and its production is consistent with
achieving critical national security objectives; and

“(B) shall notify the congressional defense com-
mittees in writing not later than 30 days after the
waiver is authorized and include in such notifica-
tion the rationale for the waiver and the plan, if
any, for producing a prototype.

‘(4) That prototypes—

“(A) may be required under paragraph (1) or (3)
for the system to be acquired or, if prototyping of
the system is not feasible, for critical subsystems
of the system; and

“(B) may be acquired from commercial, govern-
ment, or academic sources.

“(b) COMPTROLLER GENERAL REVIEW OF CERTAIN
WAIVERS.—

‘(1) NOTICE TO COMPTROLLER GENERAL.—Whenever a
Milestone Decision Authority authorizes a waiver of
the requirement for prototypes pursuant to para-
graph (2) of subsection (a) on the basis of excessive
cost, the Milestone Decision Authority shall submit
the notification of the waiver, together with the ra-
tionale, to the Comptroller General of the United
States at the same time it is submitted to the con-
gressional defense committees.

¢‘(2) COMPTROLLER GENERAL REVIEW.—Not later than
60 days after receipt of a notification of a waiver
under paragraph (1), the Comptroller General shall—

““(A) review the rationale for the waiver; and

‘(B) submit to the congressional defense commit-
tees a written assessment of the rationale for the
waiver.”

ORGANIZATIONAL CONFLICTS OF INTEREST IN MAJOR
DEFENSE ACQUISITION PROGRAMS

Pub. L. 111-23, title II, §207(a)—-(c), May 22, 2009, 123
Stat. 1728, 1729, provided that:

‘‘(a) REVISED REGULATIONS REQUIRED.—Not later than
270 days after the date of the enactment of this Act
[May 22, 2009], the Secretary of Defense shall revise the
Defense Supplement to the Federal Acquisition Regula-
tion to provide uniform guidance and tighten existing
requirements for organizational conflicts of interest by
contractors in major defense acquisition programs.

‘“(b) ELEMENTS.—The revised regulations required by
subsection (a) shall, at a minimum—

‘(1) address organizational conflicts of interest
that could arise as a result of—

“(A) lead system integrator contracts on major
defense acquisition programs and contracts that
follow lead system integrator contracts on such
programs, particularly contracts for production;



Page 1385 TITLE 10—ARMED FORCES §2430

‘“(B) the ownership of business units performing
systems engineering and technical assistance func-
tions, professional services, or management support
services in relation to major defense acquisition
programs by contractors who simultaneously own
business units competing to perform as either the
prime contractor or the supplier of a major sub-
system or component for such programs;

‘(C) the award of major subsystem contracts by a
prime contractor for a major defense acquisition
program to business units or other affiliates of the
same parent corporate entity, and particularly the
award of subcontracts for software integration or
the development of a proprietary software system
architecture; or

‘(D) the performance by, or assistance of, con-
tractors in technical evaluations on major defense
acquisition programs;

‘“(2) ensure that the Department of Defense receives
advice on systems architecture and systems engineer-
ing matters with respect to major defense acquisition
programs from federally funded research and develop-
ment centers or other sources independent of the
prime contractor;

“(3) require that a contract for the performance of
systems engineering and technical assistance func-
tions for a major defense acquisition program con-
tains a provision prohibiting the contractor or any
affiliate of the contractor from participating as a
prime contractor or a major subcontractor in the de-
velopment or construction of a weapon system under
the program; and

‘“(4) establish such limited exceptions to the re-
quirement in paragraphs (2) and (3) as may be nec-
essary to ensure that the Department of Defense has
continued access to advice on systems architecture
and systems engineering matters from highly-quali-
fied contractors with domain experience and exper-
tise, while ensuring that such advice comes from
sources that are objective and unbiased.
¢‘(c) CONSULTATION IN REVISION OF REGULATIONS.—

‘(1) RECOMMENDATIONS OF PANEL ON CONTRACTING
INTEGRITY.—Not later than 90 days after the date of
the enactment of this Act [May 22, 2009], the Panel on
Contracting Integrity established pursuant to section
813 of the John Warner National Defense Authoriza-
tion Act for Fiscal Year 2007 (Public Law 109-364; 120
Stat. 2320) [10 U.S.C. 2304 note] shall present recom-
mendations to the Secretary of Defense on measures
to eliminate or mitigate organizational conflicts of
interest in major defense acquisition programs.

¢“(2) CONSIDERATION OF RECOMMENDATIONS.—In devel-
oping the revised regulations required by subsection
(a), the Secretary shall consider the following:

‘“(A) The recommendations presented by the
Panel on Contracting Integrity pursuant to para-
graph (1).

‘(B) Any findings and recommendations of the
Administrator for Federal Procurement Policy and
the Director of the Office of Government Ethics
pursuant to section 841(b) of the Duncan Hunter Na-
tional Defense Authorization Act for Fiscal Year
2009 (Public Law 110-417; 122 Stat. 4539) [41 U.S.C.
2303 note].”

CONFIGURATION STEERING BOARDS FOR COST CONTROL
UNDER MAJOR DEFENSE ACQUISITION PROGRAMS

Pub. L. 110-417, [div. A], title VIII, §814, Oct. 14, 2008,
122 Stat. 4528, provided that:

‘‘(a) CONFIGURATION STEERING BOARDS.—Each Sec-
retary of a military department shall establish one or
more boards (to be known as a ‘Configuration Steering
Board’) for the major defense acquisition programs of
such department.

““(b) COMPOSITION.—

‘(1) CHAIR.—Each Configuration Steering Board
under this section shall be chaired by the service ac-
quisition executive of the military department con-
cerned.

‘“(2) PARTICULAR MEMBERS.—Each Configuration
Steering Board under this section shall include a rep-
resentative of the following:

‘“(A) The Office of the Under Secretary of Defense
for Acquisition, Technology, and Logistics.

‘(B) The Chief of Staff of the Armed Force con-
cerned.

¢(C) Other Armed Forces, as appropriate.

(D) The Joint Staff.

‘““(E) The Comptroller of the military department
concerned.

“(F) The military deputy to the service acquisi-
tion executive concerned.

“(G) The program executive officer for the major
defense acquisition program concerned.

‘‘(H) Other senior representatives of the Office of
the Secretary of Defense and the military depart-
ment concerned, as appropriate.

‘‘(c) RESPONSIBILITIES.—

‘(1) IN GENERAL.—The Configuration Steering
Board for a major defense acquisition program under
this section shall be responsible for the following:

“(A) Preventing unnecessary changes to program
requirements and system configuration that could
have an adverse impact on program cost or sched-
ule.

‘(B) Mitigating the adverse cost and schedule im-
pact of any changes to program requirements or
system configuration that may be required.

‘(C) Ensuring that the program delivers as much
planned capability as possible, at or below the rel-
evant program baseline.

‘‘(2) DISCHARGE OF RESPONSIBILITIES.—In discharg-
ing its responsibilities under this section with respect
to a major defense acquisition program, a Configura-
tion Steering Board shall—

“(A) review and approve or disapprove any pro-
posed changes to program requirements or system
configuration that have the potential to adversely
impact program cost or schedule; and

“(B) review and recommend proposals to reduce
program requirements that have the potential to
improve program cost or schedule in a manner con-
sistent with program objectives.

‘(3) PRESENTATION OF RECOMMENDATIONS ON REDUC-
TION IN REQUIREMENTS.—Any recommendation for a
proposed reduction in requirements that is made by a
Configuration Steering Board under paragraph (2)(B)
shall be presented to appropriate organizations of the
Joint Staff and the military departments responsible
for such requirements for review and approval in ac-
cordance with applicable procedures.

‘‘(4) ANNUAL CONSIDERATION OF EACH MAJOR DEFENSE
ACQUISITION PROGRAM.—The Secretary of the military
department concerned shall ensure that a Configura-
tion Steering Board under this section meets to con-
sider each major defense acquisition program of such
military department at least once each year.

‘“(5) CERTIFICATION OF COST AND SCHEDULE DEVI-
ATIONS DURING SYSTEM DESIGN AND DEVELOPMENT.—
For a major defense acquisition program that re-
ceived an initial Milestone B approval during fiscal
year 2008, a Configuration Steering Board may not
approve any proposed alteration to program require-
ments or system configuration if such an alteration
would—

“(A) increase the cost (including any increase for
expected inflation or currency exchange rates) for
system development and demonstration by more
than 25 percent; or

‘“(B) extend the schedule for key events by more
than 15 percent of the total number of months be-
tween the award of the system development and
demonstration contract and the scheduled Mile-
stone C approval date,

unless the Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics certifies to the con-
gressional defense committees [Committees on
Armed Services and Appropriations of the Senate and
the House of Representatives], and includes in the
certification supporting rationale, that approving
such alteration to program requirements or system
configuration is in the best interest of the Depart-
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ment of Defense despite the cost and schedule im-
pacts to system development and demonstration of
such program.

“(d) APPLICABILITY.—

‘(1) IN GENERAL.—The requirements of this section
shall apply with respect to any major defense acquisi-
tion program that is commenced before, on, or after
the date of the enactment of this Act [Oct. 14, 2008].

‘“(2) CURRENT PROGRAMS.—In the case of any major
defense acquisition program that is ongoing as of the
date of the enactment of this Act, a Configuration
Steering Board under this section shall be established
for such program not later than 60 days after the date
of the enactment of this Act.

‘“(e) GUIDANCE ON AUTHORITIES OF PROGRAM MAN-
AGERS AFTER MILESTONE B.—

‘(1) [Amended section 853(d)(2) of Pub. L. 109-364,
set out below.]

‘(2) APPLICABILITY.—The Secretary of Defense shall
modify the guidance described in section 853(d) of the
John Warner National Defense Authorization Act for
Fiscal Year 2007 [Pub. L. 109-364; set out below] in
order to take into account the amendment made by
paragraph (1) not later than 60 days after the date of
the enactment of this Act [Oct. 14, 2008].
¢“(f) MAJOR DEFENSE ACQUISITION PROGRAM DEFINED.—

In this section, the term ‘major defense acquisition
program’ has the meaning given that term in section
2430(a) of title 10, United States Code.”

PRESERVATION OF TOOLING FOR MAJOR DEFENSE
ACQUISITION PROGRAMS

Pub. L. 110-417, [div. A], title VIII, §815, Oct. 14, 2008,
122 Stat. 4530, provided that:

‘‘(a) GUIDANCE REQUIRED.—Not later than 270 days
after the date of the enactment of this Act [Oct. 14,
2008], the Secretary of Defense shall issue guidance re-
quiring the preservation and storage of unique tooling
associated with the production of hardware for a major
defense acquisition program through the end of the
service life of the end item associated with such a pro-
gram. Such guidance shall—

‘(1) require that the milestone decision authority
approve a plan, including the identification of any
contract clauses, facilities, and funding required, for
the preservation and storage of such tooling prior to
Milestone C approval;

“(2) require that the milestone decision authority
periodically review the plan required by paragraph (1)
prior to the end of the service life of the end item, to
ensure that the preservation and storage of such tool-
ing remains adequate and in the best interest of the
Department of Defense;

““(3) provide a mechanism for the Secretary to
waive the requirement for preservation and storage of
unique production tooling, or any category of unique
production tooling, if the Secretary—

““(A) makes a written determination that such a
waiver is in the best interest of the Department of
Defense; and

“(B) notifies the congressional defense commit-
tees [Committees on Armed Services and Appro-
priations of the Senate and the House of Represent-
atives] of the waiver upon making such determina-
tion; and

‘“(4) provide such criteria as necessary to guide a
determination made pursuant to paragraph (3)(A).

‘“(b) DEFINITIONS.—In this section:

‘(1) MAJOR DEFENSE ACQUISITION PROGRAM.—The
term ‘major defense acquisition program’ has the
meaning provided in section 2430 of title 10, United
States Code.

‘(2) MILESTONE DECISION AUTHORITY.—The term
‘milestone decision authority’ has the meaning pro-
vided in section 2366a(f)(2) [now 2366b(g)(3)] of such
title.
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‘“(3) MILESTONE C APPROVAL.—The term ‘Milestone
C approval’ has the meaning provided in section
2366(e)(8) of such title.”

DUTY OF PRINCIPAL MILITARY DEPUTIES TO INFORM
SERVICE CHIEFS ON MAJOR DEFENSE ACQUISITION
PROGRAMS

Pub. L. 110-181, div. A, title IX, §908(d), Jan. 28, 2008,
122 Stat. 278, provided that: ‘“Each Principal Military
Deputy to a service acquisition executive shall be re-
sponsible for keeping the Chief of Staff of the Armed
Forces concerned informed of the progress of major de-
fense acquisition programs.”’

REQUIREMENTS MANAGEMENT CERTIFICATION TRAINING
PROGRAM

Pub. L. 109-364, div. A, title VIII, §801, Oct. 17, 2006,
120 Stat. 2312, provided that:

“‘(a) TRAINING PROGRAM.—

‘(1) REQUIREMENT.—The Under Secretary of Defense
for Acquisition, Technology, and Logistics, in con-
sultation with the Defense Acquisition University,
shall develop a training program to certify military
and civilian personnel of the Department of Defense
with responsibility for generating requirements for
major defense acquisition programs (as defined in
section 2430(a) of title 10, United States Code).

‘“(2) COMPETENCY AND OTHER REQUIREMENTS.—The
Under Secretary shall establish competency require-
ments for the personnel undergoing the training pro-
gram. The Under Secretary shall define the target
population for such training program by identifying
which military and civilian personnel should have re-
sponsibility for generating requirements. The Under
Secretary also may establish other training programs
for personnel not subject to chapter 87 of title 10,
United States Code, who contribute significantly to
other types of acquisitions by the Department of De-
fense.

‘“(b) APPLICABILITY.—Effective on and after Septem-
ber 30, 2008, a member of the Armed Forces or an em-
ployee of the Department of Defense with authority to
generate requirements for a major defense acquisition
program may not continue to participate in the re-
quirements generation process unless the member or
employee successfully completes the certification
training program developed under this section.

‘‘(c) REPORTS.—The Secretary of Defense shall submit
to the Committees on Armed Services of the Senate
and House of Representatives an interim report, not
later than March 1, 2007, and a final report, not later
than March 1, 2008, on the implementation of the train-
ing program required under this section.”

PROGRAM MANAGER EMPOWERMENT AND
ACCOUNTABILITY

Pub. L. 109-364, div. A, title VIII, §853, Oct. 17, 2006,
120 Stat. 2342, as amended by Pub. L. 110-417, [div. A],
title VIII, §814(e)(1), Oct. 14, 2008, 122 Stat. 4530, pro-
vided that:

‘“(a) STRATEGY.—The Secretary of Defense shall de-
velop a comprehensive strategy for enhancing the role
of Department of Defense program managers in devel-
oping and carrying out defense acquisition programs.

‘“(b) MATTERS TO BE ADDRESSED.—The strategy re-
quired by this section shall address, at a minimum—

‘(1) enhanced training and educational opportuni-
ties for program managers;

‘“(2) increased emphasis on the mentoring of cur-
rent and future program managers by experienced
senior executives and program managers within the
Department;

‘(3) improved career paths and career opportunities
for program managers;

‘“(4) additional incentives for the recruitment and
retention of highly qualified individuals to serve as
program managers;

‘“(5) improved resources and support (including sys-
tems engineering expertise, cost estimating exper-
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tise, and software development expertise) for pro-

gram managers;

‘(6) improved means of collecting and disseminat-
ing best practices and lessons learned to enhance pro-
gram management throughout the Department;

‘(7T common templates and tools to support im-
proved data gathering and analysis for program man-
agement and oversight purposes;

‘“(8) increased accountability of program managers
for the results of defense acquisition programs; and

‘“(9) enhanced monetary and nonmonetary awards
for successful accomplishment of program objectives
by program managers.

‘(c) GUIDANCE ON TENURE AND ACCOUNTABILITY OF
PROGRAM MANAGERS BEFORE MILESTONE B.—Not later
than 180 days after the date of the enactment of this
Act [Oct. 17, 2006], the Secretary of Defense shall revise
Department of Defense guidance for major defense ac-
quisition programs to address the qualifications, re-
sources, responsibilities, tenure, and accountability of
program managers for the program development period
(before Milestone B approval (or Key Decision Point B
approval in the case of a space program)).

‘(d) GUIDANCE ON TENURE AND ACCOUNTABILITY OF
PROGRAM MANAGERS AFTER MILESTONE B.—Not later
than 180 days after the date of enactment of this Act
[Oct. 17, 2006], the Secretary of Defense shall revise De-
partment of Defense guidance for major defense acqui-
sition programs to address the qualifications, re-
sources, responsibilities, tenure and accountability of
program managers for the program execution period
(from Milestone B approval (or Key Decision Point B
approval in the case of a space program) until the de-
livery of the first production units of a program). The
guidance issued pursuant to this subsection shall ad-
dress, at a minimum—

‘(1) the need for a performance agreement between
a program manager and the milestone decision au-
thority for the program, setting forth expected pa-
rameters for cost, schedule, and performance, and ap-
propriate commitments by the program manager and
the milestone decision authority to ensure that such
parameters are met;

‘(2) authorities available to the program manager,
including—

‘“(A) the authority to object to the addition of
new program requirements that would be inconsist-
ent with the parameters established at Milestone B
(or Key Decision Point B in the case of a space pro-
gram) and reflected in the performance agreement,
unless such requirements are approved by the ap-
propriate Configuration Steering Board; and

“(B) the authority to recommend to the appro-
priate Configuration Steering Board reduced pro-
gram requirements that have the potential to im-
prove program cost or schedule in a manner con-
sistent with program objectives; and
‘(3) the extent to which a program manager for

such period should continue in the position without

interruption until the delivery of the first production
units of the program.

‘‘(e) REPORTS.—

‘(1) REPORT BY SECRETARY OF DEFENSE.—Not later
than 270 days after the date of enactment of this Act
[Oct. 17, 2006], the Secretary of Defense shall submit
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] a report on the
strategy developed pursuant to subsection (a) and the
guidance issued pursuant to subsections (b) and (c).

‘(2) REPORT BY COMPTROLLER GENERAL.—Not later
than one year after the date of enactment of this Act,
the Comptroller General shall submit to the congres-
sional defense committees a report on the actions
taken by the Secretary of Defense to implement the
requirements of this section.”

MANAGEMENT OF NATIONAL SECURITY AGENCY
MODERNIZATION PROGRAM

Pub. L. 108-136, div. A, title IX, §924, Nov. 24, 2003, 117
Stat. 1576, provided that:
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‘‘(a) MANAGEMENT OF ACQUISITION PROGRAMS THROUGH
USD (AT&L).—The Secretary of Defense shall direct
that, effective as of the date of the enactment of this
Act [Nov. 24, 2003], acquisitions under the National Se-
curity Agency Modernization Program shall be directed
and managed by the Under Secretary of Defense for Ac-
quisition, Technology, and Logistics.

“(b) APPLICABILITY OF MAJOR DEFENSE ACQUISITION
PROGRAM AUTHORITIES.—(1) Each project designated as
a major defense acquisition program under paragraph
(2) shall be managed under the laws, policies, and pro-
cedures that are applicable to major defense acquisi-
tion programs (as defined in section 2430 of title 10,
United States Code).

‘(2) The Secretary of Defense (acting through the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics) shall designate those projects
under the National Security Agency Modernization
Program that are to be managed as major defense ac-
quisition programs.

““(c) MILESTONE DECISION AUTHORITY.—(1) The author-
ity to make a decision that a program is authorized to
proceed from one milestone stage into another (re-
ferred to as the milestone decision authority) may only
be exercised by the Under Secretary of Defense for Ac-
quisition, Technology, and Logistics for the following:

‘‘(A) Each project of the National Security Agency
Modernization Program that is to be managed as a
major defense acquisition program, as designated
under subsection (b).

‘“(B) Each major system under the National Secu-
rity Agency Modernization Program.

‘“(2) The limitation in paragraph (1) shall terminate
on, and the Under Secretary may delegate the mile-
stone decision authority referred to in paragraph (1) to
the Director of the National Security Agency at any
time after, the date that is the later of—

““(A) September 30, 2005, or

‘“(B) the date on which the Under Secretary sub-
mits to the appropriate committees of Congress a no-
tification described in paragraph (3).

‘“(3) A notification described in this paragraph is a
notification by the Under Secretary of the Under Sec-
retary’s intention to delegate the milestone decision
authority referred to in paragraph (1) to the Director of
the National Security Agency, together with a detailed
discussion of the justification for that delegation. Such
a notification may not be submitted until—

‘““(A) the Under Secretary has determined (after
consultation with the Under Secretary of Defense for
Intelligence and the Deputy Director of Central Intel-
ligence for Community Management) that the Direc-
tor has implemented acquisition management poli-
cies, procedures, and practices that are sufficient to
ensure that acquisitions by the National Security
Agency are conducted in a manner consistent with
sound, efficient acquisition practices;

‘“(B) the Under Secretary has consulted with the
Under Secretary of Defense for Intelligence and the
Deputy Director of Central Intelligence for Commu-
nity Management on the delegation of such milestone
decision authority to the Director; and

“(C) the Secretary of Defense has approved the
delegation of such milestone decision authority to
the Director.

“(d) PROJECTS COMPRISING PROGRAM.—The National
Security Agency Modernization Program consists of
the following projects of the National Security Agency:

‘(1) The Trailblazer project.

““(2) The Groundbreaker project.

“(3) Each cryptological mission management
project.

‘(4) Bach other project of that Agency that—

“(A) meets either of the dollar thresholds in ef-

fect under paragraph (2) of section 2430(a) of title 10,

United States Code; and

‘(B) is determined by the Under Secretary of De-
fense for Acquisition, Technology, and Logistics as
being a major project that is within, or properly
should be within, the National Security Agency

Modernization Project.
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‘‘(e) DEFINITIONS.—In this section:

‘(1) MAJOR SYSTEM.—The term ‘major system’ has
the meaning given that term in section 2302(5) of title
10, United States Code.

‘“(2) APPROPRIATE COMMITTEES OF CONGRESS.—The
term ‘appropriate committees of Congress’ means the
following:

‘“(A) The Committee on Armed Services and the

Select Committee on Intelligence of the Senate.

‘(B) The Committee on Armed Services and the

Permanent Select Committee on Intelligence of the

House of Representatives.”

SPIRAL DEVELOPMENT UNDER MAJOR DEFENSE
ACQUISITION PROGRAMS

Pub. L. 107-314, div. A, title VIII, §803, Dec. 2, 2002, 116
Stat. 2603, provided that:

‘‘(a) AUTHORITY.—The Secretary of Defense is author-
ized to conduct major defense acquisition programs as
spiral development programs.

“(b) LIMITATION ON SPIRAL DEVELOPMENT PRO-
GRAMS.—A research and development program for a
major defense acquisition program of a military de-
partment or Defense Agency may not be conducted as
a spiral development program unless the Secretary of
Defense approves the spiral development plan for that
research and development program in accordance with
subsection (c). The Secretary of Defense may delegate
authority to approve the plan to the Under Secretary
of Defense for Acquisition, Technology, and Logistics,
or to the senior acquisition executive of the military
department or Defense Agency concerned, but such au-
thority may not be further delegated.

‘‘(¢) SPIRAL DEVELOPMENT PLANS.—A spiral develop-
ment plan for a research and development program for
a major defense acquisition program shall, at a mini-
mum, include the following matters:

‘(1) A rationale for dividing the research and devel-
opment program into separate spirals, together with
a preliminary identification of the spirals to be in-
cluded.

‘(2) A program strategy, including overall cost,
schedule, and performance goals for the total re-
search and development program.

‘(8) Specific cost, schedule, and performance pa-
rameters, including measurable exit criteria, for the
first spiral to be conducted.

‘“(4) A testing plan to ensure that performance
goals, parameters, and exit criteria are met.

‘“(5) An appropriate limitation on the number of
prototype units that may be produced under the re-
search and development program.

‘“(6) Specific performance parameters, including
measurable exit criteria, that must be met before the
major defense acquisition program proceeds into pro-
duction of units in excess of the limitation on the
number of prototype units.

‘‘(d) GUIDANCE.—Not later than 120 days after the date
of the enactment of this Act [Dec. 2, 2002], the Sec-
retary of Defense shall issue guidance for the imple-
mentation of spiral development programs authorized
by this section. The guidance shall include appropriate
processes for ensuring the independent validation of
exit criteria being met, the operational assessment of
fieldable prototypes, and the management of spiral de-
velopment programs.

‘‘(e) REPORTING REQUIREMENT.—The Secretary shall
submit to Congress by September 30 of each of 2003
through 2008 a status report on each research and devel-
opment program that is a spiral development program.
The report shall contain information on unit costs that
is similar to the information on unit costs under major
defense acquisition programs that is required to be pro-
vided to Congress under chapter 144 of title 10, United
States Code, except that the information on unit costs
shall address projected prototype costs instead of pro-
duction costs.

““(f) APPLICABILITY OF EXISTING LAW.—Nothing in this
section shall be construed to exempt any program of
the Department of Defense from the application of any

TITLE 10—ARMED FORCES

Page 1388

provision of chapter 144 of title 10, United States Code,
section 139, 181, 2366, 2399, or 2400 of such title, or any
requirement under Department of Defense Directive
5000.1, Department of Defense Instruction 5000.2, or
Chairman of the Joint Chiefs of Staff Instruction
3170.01B in accordance with the terms of such provision
or requirement.
‘‘(g) DEFINITIONS.—In this section:

‘(1) The term ‘spiral development program’, with
respect to a research and development program,
means a program that—

“(A) is conducted in discrete phases or blocks,
each of which will result in the development of
fieldable prototypes; and

“(B) will not proceed into acquisition until spe-
cific performance parameters, including measurable
exit criteria, have been met.

‘(2) The term ‘spiral’ means one of the discrete
phases or blocks of a spiral development program.

‘“(3) The term ‘major defense acquisition program’
has the meaning given such term in section
139(a)(2)(B) of title 10, United States Code.”

ENVIRONMENTAL CONSEQUENCE ANALYSIS OF MAJOR
DEFENSE ACQUISITION PROGRAMS

Pub. L. 103-337, div. A, title VIII, §815, Oct. 5, 1994, 108
Stat. 2819, provided that:

‘‘(a) GUIDANCE.—Before April 1, 1995, the Secretary of
Defense shall issue guidance, to apply uniformly
throughout the Department of Defense, regarding—

‘(1) how to achieve the purposes and intent of the
National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.) by ensuring timely compliance for major
defense acquisition programs (as defined in section
2430 of title 10, United States Code) through (A) initi-
ation of compliance efforts before development be-
gins, (B) appropriate environmental impact analysis
in support of each milestone decision, and (C) ac-
counting for all direct, indirect, and cumulative envi-
ronmental effects before proceeding toward produc-
tion; and

‘(2) how to analyze, as early in the process as fea-
sible, the life-cycle environmental costs for such
major defense acquisition programs, including the
materials to be used, the mode of operations and
maintenance, requirements for demilitarization, and
methods of disposal, after consideration of all pollu-
tion prevention opportunities and in light of all envi-
ronmental mitigation measures to which the depart-
ment expressly commits.

‘“(b) ANALYSIS.—Beginning not later than March 31,
1995, the Secretary of Defense shall analyze the envi-
ronmental costs of a major defense acquisition process
as an integral part of the life-cycle cost analysis of the
program pursuant to the guidance issued under sub-
section (a).

‘‘(c) DATA BASE FOR NEPA DOCUMENTATION.—The Sec-
retary of Defense shall establish and maintain a data
base for documents prepared by the Department of De-
fense in complying with the National Environmental
Policy Act of 1969 with respect to major defense acqui-
sition programs. Any such document relating to a
major defense acquisition program shall be maintained
in the data base for 5 years after commencement of
low-rate initial production of the program.”’

EFFICIENT CONTRACTING PROCESSES

Pub. L. 103-160, div. A, title VIII, §837, Nov. 30, 1993,
107 Stat. 1718, as amended by Pub. L. 103-355, title V,
§5064(b)(2), Oct. 13, 1994, 108 Stat. 3360, provided that:
“The Secretary of Defense shall take any additional ac-
tions that the Secretary considers necessary to waive
regulations not required by statute that affect the effi-
ciency of the contracting process within the Depart-
ment of Defense. Such actions shall include, in the Sec-
retary’s discretion, developing methods to streamline
the procurement process, streamlining the period for
entering into contracts, and defining alternative tech-
niques to reduce reliance on military specifications and
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standards, in contracts for the defense acquisition pro-
grams participating in the Defense Acquisition Pilot
Program.”

CONTRACT ADMINISTRATION: PERFORMANCE BASED
CONTRACT MANAGEMENT

Pub. L. 103-160, div. A, title VIII, §838, Nov. 30, 1993,
107 Stat. 1718, as amended by Pub. L. 103-355, title V,
§5064(b)(3), Oct. 13, 1994, 108 Stat. 3360, provided that:
“For at least one participating defense acquisition pro-
gram for which a determination is made to make pay-
ments for work in progress under the authority of sec-
tion 2307 of title 10, United States Code, the Secretary
of Defense should define payment milestones on the
basis of quantitative measures of results.”’

DEFENSE ACQUISITION PILOT PROGRAM

Pub. L. 104201, div. A, title VIII, §803, Sept. 23, 1996,
110 Stat. 2604, as amended by Pub. L. 105-85, div. A, title
VIII, §847(b)(2), Nov. 18, 1997, 111 Stat. 1845, provided
that:

‘“(a) AUTHORITY.—The Secretary of Defense may
waive sections 2399, 2432, and 2433 of title 10, United
States Code, in accordance with this section for any de-
fense acquisition program designated by the Secretary
of Defense for participation in the defense acquisition
pilot program authorized by section 809 of the National
Defense Authorization Act for Fiscal Year 1991 (Public
Law 101-510; 10 U.S.C. 2430 note).

““(b) OPERATIONAL TEST AND EVALUATION.—The Sec-
retary of Defense may waive the requirements for oper-
ational test and evaluation for such a defense acquisi-
tion program as set forth in section 2399 of title 10,
United States Code, if the Secretary—

‘(1) determines (without delegation) that such test
would be unreasonably expensive or impractical;

‘(2) develops a suitable alternate operational test
program for the system concerned;

‘(8) describes in the test and evaluation master
plan, as approved by the Director of Operational Test
and Evaluation, the method of evaluation that will be
used to evaluate whether the system will be effective
and suitable for combat; and

‘“(4) submits to the congressional defense commit-
tees [Committees on Armed Services and on Appro-
priations of the Senate and House of Representatives]
a report containing the determination that was made
under paragraph (1), a justification for that deter-
mination, and a copy of the plan required by para-
graph (3).

‘‘(c) SELECTED ACQUISITION REPORTS.—The Secretary
of Defense may waive the requirements of sections 2432
and 2433 of title 10, United States Code, for such a de-
fense acquisition program if the Secretary provides a
single annual report to Congress at the end of each fis-
cal year that describes the status of the program in re-
lation to the baseline description for the program es-
tablished under section 2435 of such title.”

Pub. L. 103-355, title V, §5064, Oct. 13, 1994, 108 Stat.
3359, as amended by Pub. L. 106-398, §1 [[div. A], title
VIII, §801(a), (b)], Oct. 30, 2000, 114 Stat. 1654, 1654A-202,
1654A-203, provided that:

‘“(a) IN GENERAL.—The Secretary of Defense is au-
thorized to designate the following defense acquisition
programs for participation in the defense acquisition
pilot program authorized by section 809 of the National
Defense Authorization Act for Fiscal Year 1991 [Pub. L.
101-510] (10 U.S.C. 2430 note):

‘(1) FIRE SUPPORT COMBINED ARMS TACTICAL TRAINER
(FSCATT).—The Fire Support Combined Arms Tactical
Trainer program with respect to all contracts di-
rectly related to the procurement of a training sim-
ulation system (including related hardware, software,
and subsystems) to perform collective training of
field artillery gunnery team components, with devel-
opment of software as required to generate the train-
ing exercises and component interfaces.

‘“(2) JOINT DIRECT ATTACK MUNITION (JDAM I).—The
Joint Direct Attack Munition program with respect
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to all contracts directly related to the development

and procurement of a strap-on guidance kit, using an

inertially guided, Global Positioning System updated

guidance kit to enhance the delivery accuracy of 500-

pound, 1000-pound, and 2000-pound bombs in inven-

tory.

“(3) JOINT PRIMARY AIRCRAFT TRAINING SYSTEM
(JPATS).—The Joint Primary Aircraft Training Sys-
tem (JPATS) with respect to all contracts directly
related to the acquisition of a new primary trainer
aircraft to fulfill Air Force and Navy joint under-
graduate aviation training requirements, and an as-
sociated ground-based training system consisting of
air crew training devices (simulators), courseware, a
Training Management System, and contractor sup-
port for the life of the system.

‘“(4) COMMERCIAL-DERIVATIVE AIRCRAFT (CDA).—

“(A) All contracts directly related to the acquisi-
tion or upgrading of commercial-derivative aircraft
for use in meeting airlift and tanker requirements
and the air vehicle component for airborne warning
and control systems.

“(B) For purposes of this paragraph, the term
‘commercial-derivative aircraft’ means any of the
following:

‘(i) Any aircraft (including spare parts, support
services, support equipment, technical manuals,
and data related thereto) that is or was of a type
customarily used in the course of normal business
operations for other than Federal Government
purposes, that has been issued a type certificate
by the Administrator of the Federal Aviation Ad-
ministration, and that has been sold or leased for
use in the commercial marketplace or that has
been offered for sale or lease for use in the com-
mercial marketplace.

‘(i) Any aircraft that, but for modifications of
a type customarily available in the commercial
marketplace, or minor modifications made to
meet Federal Government requirements, would
satisfy or would have satisfied the criteria in sub-
clause (I).

‘“(iii) For purposes of a potential complement or
alternative to the C-17 program, any nondevelop-
mental airlift aircraft, other than the C-17 or any
aircraft derived from the C-17, shall be considered
a commercial-derivative aircraft.

““(5) COMMERCIAL-DERIVATIVE ENGINE (CDE).—The
commercial derivative engine program with respect
to all contracts directly related to the acquisition of
(A) commercial derivative engines (including spare
engines and upgrades), logistics support equipment,
technical orders, management data, and spare parts,
and (B) commercially derived engines for use in sup-
porting the purchase of commercial-derivative air-
craft for use in airlift and tanker requirements (in-
cluding engine replacement and upgrades) and the air
vehicle component for airborne warning and control
systems. For purposes of a potential complement or
alternative to the C-17 program, any nondevelop-
mental airlift aircraft engine shall be considered a
commercial-derivative engine.

“(b) PILOT PROGRAM IMPLEMENTATION.—(1) [Amended
section 833 of Pub. L. 103-160, set out below.]

“(2) [Amended section 837 of Pub. L. 103-160, set out
above.]

“(3) [Amended section 838 of Pub. L. 103-160, set out
above.]

‘“(4) Not later than 45 days after the date of the enact-
ment of the Federal Acquisition Streamlining Act of
1994 [Oct. 13, 1994], the Secretary of Defense shall iden-
tify for each defense acquisition program participating
in the pilot program quantitative measures and goals
for reducing acquisition management costs.

“(5) For each defense acquisition program participat-
ing in the pilot program, the Secretary of Defense shall
establish a review process that provides senior acquisi-
tion officials with reports on the minimum necessary
data items required to ensure the appropriate expendi-
ture of funds appropriated for the program and that—
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‘“(A) contain essential information on program re-
sults at appropriate intervals, including the criteria
to be used in measuring the success of the program;
and

‘“(B) reduce data requirements from the current
program review reporting requirements.

‘‘(c) SPECIAL AUTHORITY.—The authority delegated
under subsection (a) may include authority for the Sec-
retary of Defense—

‘(1) to apply any amendment or repeal of a provi-
sion of law made in this Act [see Tables for classifica-
tion] to the pilot programs before the effective date
of such amendment or repeal [see Effective Date of
1994 Amendment note set out under section 2302 of
this title]; and

‘“(2) to apply to a procurement of items other than
commercial items under such programs—

‘“(A) any authority provided in this Act (or in an
amendment made by a provision of this Act) to
waive a provision of law in the case of commercial
items, and

‘(B) any exception applicable under this Act (or
an amendment made by a provision of this Act) in
the case of commercial items,

before the effective date of such provision (or amend-

ment) to the extent that the Secretary determines

necessary to test the application of such waiver or
exception to procurements of items other than com-
mercial items.

“(d) APPLICABILITY.—(1) Subsection (c) applies with
respect to—

‘“(A) a contract that is awarded or modified during
the period described in paragraph (2); and

‘“(B) a contract that is awarded before the begin-
ning of such period and is to be performed (or may be
performed), in whole or in part, during such period.
‘“(2) The period referred to in paragraph (1) is the pe-

riod that begins on October 13, 1994, and ends on Octo-
ber 1, 2007.

‘“(e) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed as authorizing the appropriation or
obligation of funds for the programs designated for par-
ticipation in the defense acquisition pilot program
under the authority of subsection (a).”

Pub. L. 103-337, div. A, title VIII, §819, Oct. 5, 1994, 108
Stat. 2822, provided that: “The Secretary of Defense is
authorized to designate the following defense acquisi-
tion programs for participation, to the extent provided
in the Federal Acquisition Streamlining Act of 1994
[Pub. L. 103-355, see Tables for classification], in the de-
fense acquisition pilot program authorized by section
809 of the National Defense Authorization Act for Fis-
cal Year 1991 [Pub. L. 101-510] (10 U.S.C. 2430 note):

‘(1) The Fire Support Combined Arms Tactical
Trainer program.

‘(2) The Joint Direct Attack Munition program.

‘“(8) The Joint Primary Aircraft Training System.

‘“(4) Commercial-derivative aircraft.

‘“(5) Commercial-derivative engine.”’

Pub. L. 103-160, div. A, title VIII, §833, Nov. 30, 1993,
107 Stat. 1716, as amended by Pub. L. 103-355, title V,
§5064(b)(1), Oct. 13, 1994, 108 Stat. 3360, provided that:

‘“(a) MISSION-ORIENTED PROGRAM MANAGEMENT.—In
the exercise of the authority provided in section 809 of
the National Defense Authorization Act for Fiscal Year
1991 [Pub. L. 101-510] (10 U.S.C. 2430 note), the Secretary
of Defense should propose for one or more of the de-
fense acquisition programs covered by the Defense Ac-
quisition Pilot Program to utilize the concept of mis-
sion-oriented program management.

‘“(b) POLICIES AND PROCEDURES.—In the case of each
defense acquisition program covered by the Defense Ac-
quisition Pilot Program, the Secretary of Defense
should prescribe policies and procedures for the inter-
action of the program manager and the commander of
the operational command (or a representative) respon-
sible for the requirement for the equipment acquired,
and for the interaction with the commanders of the
unified and specified combatant commands. Such poli-
cies and procedures should include provisions for enabl-
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ing the user commands to participate in acceptance
testing.”

Pub. L. 103-160, div. A, title VIII, §835(b), Nov. 30, 1993,
107 Stat. 1717, related to funding for Defense Acquisi-
tion Pilot Program, and authorized the Secretary of
Defense to expend appropriated sums as necessary to
carry out next phase of acquisition program cycle after
Secretary determined that objective quantifiable per-
formance expectations relating to execution of that
phase had been identified, prior to repeal by Pub. L.
103-355, title V, §5002(b), Oct. 13, 1994, 108 Stat. 3350.

Pub. L. 103-160, div. A, title VIII, §839, Nov. 30, 1993,
107 Stat. 1718, provided that:

‘“‘(a) COLLECTION AND ANALYSIS OF PERFORMANCE IN-
FORMATION.—The Secretary of Defense shall collect and
analyze information on contractor performance under
the Defense Acquisition Pilot Program.

“(b) INFORMATION TO BE INCLUDED.—Information col-
lected under subsection (a) shall include the history of
the performance of each contractor under the Defense
Acquisition Pilot Program contracts and, for each such
contract performed by the contractor, a technical eval-
uation of the contractor’s performance prepared by the
program manager responsible for the contract.”

Pub. L. 101-510, div. A, title VIII, §809, Nov. 5, 1990, 104
Stat. 1593, as amended by Pub. L. 102-484, div. A, title
VIII, §811, Oct. 23, 1992, 106 Stat. 2450; Pub. L. 103-160,
div. A, title VIII, §832, Nov. 30, 1993, 107 Stat. 1715, pro-
vided that:

‘“(a) AUTHORITY TO CONDUCT PILOT PROGRAM.—The
Secretary of Defense may conduct a pilot program for
the purpose of determining the potential for increasing
the efficiency and effectiveness of the acquisition proc-
ess in defense acquisition programs.

“(b) DESIGNATION OF PARTICIPATING PROGRAMS.—(1)
Subject to paragraph (2), the Secretary may designate
defense acquisition programs for participation in the
pilot program.

“(2) The Secretary may designate for participation in
the pilot program only those defense acquisition pro-
grams specifically authorized to be so designated in a
law authorizing appropriations for such program en-
acted after the date of the enactment of this Act [Nov.
5, 1990].

“(c) ConNDUCT OF PILOT PROGRAM.—(1) In the case of
each defense acquisition program designated for par-
ticipation in the pilot program, the Secretary—

‘‘(A) shall conduct the program in accordance with
standard commercial, industrial practices; and

“(B) may waive or limit the applicability of any
provision of law that is specifically authorized to be
waived in the law authorizing appropriations referred
to in subsection (b)(2) and that prescribes—

““(i) procedures for the procurement of supplies or
services;

‘(i) a preference or requirement for acquisition
from any source or class of sources;

‘‘(iii) any requirement related to contractor per-
formance;

‘(iv) any cost allowability, cost accounting, or
auditing requirements; or

“(v) any requirement for the management of,
testing to be performed under, evaluation of, or re-
porting on a defense acquisition program.

‘“(2) The waiver authority provided in paragraph
(1)(B) does not apply to a provision of law if, as deter-
mined by the Secretary—

‘“(A) a purpose of the provision is to ensure the fi-
nancial integrity of the conduct of a Federal Govern-
ment program; or

‘(B) the provision relates to the authority of the
Inspector General of the Department of Defense.

‘“(d) PUBLICATION OF POLICIES AND GUIDELINES.—The
Secretary shall publish in the Federal Register a pro-
posed memorandum setting forth policies and guide-
lines for implementation of the pilot program under
this section and provide an opportunity for public com-
ment on the proposed memorandum for a period of 60
days after the date of publication. The Secretary shall
publish in the Federal Register any subsequent pro-
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posed change to the memorandum and provide an op-
portunity for public comment on each such proposed
change for a period of 60 days after the date of publica-
tion.

“‘(e) NOTIFICATION AND IMPLEMENTATION.—(1) The Sec-
retary shall transmit to the congressional defense com-
mittees a written notification of each defense acquisi-
tion program proposed to be designated by the Sec-
retary for participation in the pilot program.

‘(2) If the Secretary proposes to waive or limit the
applicability of any provision of law to a defense acqui-
sition program under the pilot program in accordance
with this section, the Secretary shall include in the no-
tification regarding that acquisition program—

““(A) the provision of law proposed to be waived or
limited;

‘“(B) the effects of such provision of law on the ac-
quisition, including specific examples;

‘(C) the actions taken to ensure that the waiver or
limitation will not reduce the efficiency, integrity,
and effectiveness of the acquisition process used for
the defense acquisition program; and

‘(D) a discussion of the efficiencies or savings, if
any, that will result from the waiver or limitation.
¢“(f) LIMITATION ON WAIVER AUTHORITY.—The applica-

bility of the following requirements of law may not be
waived or limited under subsection (c)(1)(B) with re-
spect to a defense acquisition program:

‘(1) The requirements of this section.

‘(2) The requirements contained in any law enacted
on or after the date of the enactment of this Act
[Nov. 5, 1990] if that law designates such defense ac-
quisition program as a participant in the pilot pro-
gram, except to the extent that a waiver of such re-
quirement is specifically authorized for such defense
acquisition program in a law enacted on or after such
date.

‘(g) TERMINATION OF AUTHORITY.—The authority to
waive or limit the applicability of any law under this
section may not be exercised after September 30, 1995.”

DEFINITIONS

Pub. L. 111-23, §2, May 22, 2009, 123 Stat. 1704, provided
that: “In this Act [see Short Title of 2009 Amendment
note set out under section 101 of this title]:

‘(1) The term ‘congressional defense committees’
has the meaning given that term in section 101(a)(16)
of title 10, United States Code.

‘“(2) The term ‘major defense acquisition program’
has the meaning given that term in section 2430 of
title 10, United States Code.

‘4(3) The term ‘major weapon system’ has the mean-
ing given that term in section 2379(d) [probably
means section 2379(f)] of title 10, United States Code.”

§2430a. Major subprograms

(a) AUTHORITY TO DESIGNATE MAJOR SUBPRO-
GRAMS AS SUBJECT TO ACQUISITION REPORTING
REQUIREMENTS.—(1) If the Secretary of Defense
determines that a major defense acquisition pro-
gram requires the delivery of two or more cat-
egories of end items which differ significantly
from each other in form and function, the Sec-
retary may designate each such category of end
items as a major subprogram for the purposes of
acquisition reporting under this chapter.

(2) The Secretary shall notify the congres-
sional defense committees in writing of any pro-
posed designation pursuant to paragraph (1) not
less than 30 days before the date such designa-
tion takes effect.

(b) REPORTING REQUIREMENTS.—(1) If the Sec-
retary designates a major subprogram of a
major defense acquisition program in accord-
ance with subsection (a), Selected Acquisition
Reports, unit cost reports, and program base-
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lines under this chapter shall reflect cost, sched-
ule, and performance information—

(A) for the major defense acquisition pro-
gram as a whole (other than as provided in
paragraph (2)); and

(B) for each major subprogram of the major
defense acquisition program so designated.

(2) For a major defense acquisition program
for which a designation of a major subprogram
has been made under subsection (a), unit costs
under this chapter shall be submitted in accord-
ance with the definitions in subsection (d).

(¢) REQUIREMENT TO COVER ENTIRE MAJOR DE-
FENSE ACQUISITION PROGRAM.—If a subprogram
of a major defense acquisition program is des-
ignated as a major subprogram under subsection
(a), all other elements of the major defense ac-
quisition program shall be appropriately orga-
nized into one or more subprograms under the
major defense acquisition program, each of
which subprograms, as so organized, shall be
treated as a major subprogram under subsection
(a).

(d) DEFINITIONS.—Notwithstanding paragraphs
(1) and (2) of section 2432(a) of this title, in the
case of a major defense acquisition program for
which the Secretary has designated one or more
major subprograms under this section for the
purposes of this chapter—

(1) the term ‘‘program acquisition unit cost”
applies at the level of the subprogram and
means the total cost for the development and
procurement of, and specific military con-
struction for, the major defense acquisition
program that is reasonably allocable to each
such major subprogram, divided by the rel-
evant number of fully-configured end items to
be produced under such major subprogram;

(2) the term ‘“‘procurement unit cost’’ applies
at the level of the subprogram and means the
total of all funds programmed to be available
for obligation for procurement for each such
major subprogram, divided by the number of
fully-configured end items to be procured
under such major subprogram;

(3) the term ‘“‘major contract’, with respect
to a designated major subprogram, means each
of the six largest prime, associate, or Govern-
ment furnished equipment contracts under the
subprogram that is in excess of $40,000,000 and
that is not a firm-fixed price contract; and

(4) the term ‘‘life cycle cost’, with respect
to a designated major subprogram, means all
costs of development, procurement, military
construction, and operations and support,
without regard to funding source or manage-
ment control.

(Added Pub. L. 110-417, [div. A], title VIII,
§811(a)(1), Oct. 14, 2008, 122 Stat. 4520, amended
Pub. L. 111-383, div. A, title VIII, §814(a), Jan. 7,
2011, 124 Stat. 4266.)

AMENDMENTS

2011—Subsec. (b). Pub. L. 111-383 designated existing
provisions as par. (1), redesignated former pars. (1) and
(2) as subpars. (A) and (B), respectively, of par. (1), in-
serted ‘‘(other than as provided in paragraph (2))” be-
fore semicolon in subpar. (A), and added par. (2).
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§2431. Weapons development and procurement
schedules

(a) The Secretary of Defense shall submit to
Congress each calendar year, not later than 45
days after the President submits the budget to
Congress under section 1105 of title 31, budget
justification documents regarding development
and procurement schedules for each weapon sys-
tem for which fund authorization is required by
section 114(a) of this title, and for which any
funds for procurement are requested in that
budget. The documents shall include data on
operational testing and evaluation for each
weapon system for which funds for procurement
are requested (other than funds requested only
for the procurement of units for operational
testing and evaluation, or long lead-time items,
or both). A weapon system shall also be included
in the annual documents required under this
subsection in each year thereafter until procure-
ment of that system has been completed or ter-
minated, or the Secretary of Defense certifies,
in writing, that such inclusion would not serve
any useful purpose and gives his reasons there-
for.

(b) Any documents required to be submitted
under subsection (a) shall include detailed and
summarized information with respect to each
weapon system covered and shall specifically in-
clude each of the following:

(1) The development schedule, including esti-
mated annual costs until development is com-
pleted.

(2) The planned procurement schedule, in-
cluding the best estimate of the Secretary of
Defense of the annual costs and units to be
procured until procurement is completed.

(3) To the extent required by the second sen-
tence of subsection (a), the result of all oper-
ational testing and evaluation up to the time
of the submission of the documents, or, if
operational testing and evaluation has not
been conducted, a statement of the reasons
therefor and the results of such other testing
and evaluation as has been conducted.

(4)(A) The most efficient production rate,
the most efficient acquisition rate, and the
minimum sustaining rate, consistent with the
program priority established for such weapon
system by the Secretary concerned.

(B) In this paragraph:

(i) The term ‘‘most efficient production
rate” means the maximum rate for each
budget year at which the weapon system can
be produced with existing or planned plant
capacity and tooling, with one shift a day
running for eight hours a day and five days
a week.

(ii) The term “minimum sustaining rate”
means the production rate for each budget
year that is necessary to keep production
lines open while maintaining a base of re-
sponsive vendors and suppliers.

(c) In the case of any weapon system for which
procurement funds have not been previously re-
quested and for which funds are first requested
by the President in any fiscal year after the
Budget for that fiscal year has been submitted
to Congress, the same documentation require-
ments shall be applicable to that system in the
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same manner and to the same extent as if funds
had been requested for that system in that
budget.

(Added Pub. L. 93-155, title VIII, §803(a), Nov. 16,
1973, 87 Stat. 614, §139; amended Pub. L. 94-106,
title VIII, §805, Oct. 7, 1975, 89 Stat. 538; Pub. L.
96-513, title V, §511(5), Dec. 12, 1980, 94 Stat. 2920;
Pub. L. 97-86, title IX, §909(c), Dec. 1, 1981, 95
Stat. 1120; Pub. L. 97-258, §3(b)(1), Sept. 13, 1982,
96 Stat. 1063; Pub. L. 98-525, title XIV, §1405(3),
Oct. 19, 1984, 98 Stat. 2621; renumbered §2431 and
amended Pub. L. 99-433, title I, §§101(a)(5),
110(d)(12), (g)(6), Oct. 1, 1986, 100 Stat. 995, 1003,
1004; Pub. L. 100-180, div. A, title XIII,
§1314(a)(1), Dec. 4, 1987, 101 Stat. 1175; Pub. L.
101-510, div. A, title XIII, §1301(13), title XIV,
§1484(f)(3), Nov. 5, 1990, 104 Stat. 1668, 1717; Pub.
L. 103-355, title III, §3001, Oct. 13, 1994, 108 Stat.
3327; Pub. L. 104-106, div. D, title XLIII,
§4321(b)(18), Feb. 10, 1996, 110 Stat. 673.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in Pub. L. 92-156, title V, §506, Nov. 17, 1971, 85
Stat. 429, prior to repeal by Pub. L. 93-155, §803(b)(2).

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-106, §4321(b)(18)(A)(),
substituted ‘‘Any documents’ for ‘“‘Any report’ in first
sentence.

Subsec. (b)(3). Pub. L. 104-106, §4321(b)(18)(A)(ii), sub-
stituted ‘‘the documents’ for ‘‘the report’.

Subsec. (c). Pub. L. 104-106, §4321(b)(18)(B),
stituted ‘“‘documentation’ for ‘‘reporting’’.

1994—Subsec. (a). Pub. L. 103-355, §3001(a), substituted
‘“‘not later than 45 days after’” for ‘‘at the same time”’
and ‘‘budget justification documents’ for ‘‘a written
report’ in first sentence and ‘‘documents’ for ‘‘report”
in second and third sentences.

Subsec. (b). Pub. L. 103-355, §3001(b)(1), substituted
“include each of the following:” for ‘‘include—"’ in in-
troductory provisions.

Subsec. (b)(1) to (3). Pub. L. 103-355, §3001(b)(2)—(4),
capitalized first letter of first word in pars. (1) to (3)
and substituted period for semicolon at end of pars. (1)
and (2) and period for ‘‘; and” at end of par. (3).

Subsec. (b)(4). Pub. L. 103-355, §3001(b)(5) amended
par. (4) generally. Prior to amendment, par. (4) read as
follows: ‘‘the most efficient production rate and the
most efficient acquisition rate consistent with the pro-
gram priority established for such weapon system by
the Secretary concerned.”

1990—Subsec. (b). Pub. L. 101-510, §1484(f)(3), sub-
stituted ‘‘covered and shall specifically include’ for
‘‘covered, and specifically include, but not be limited
to’’ in introductory provisions.

Pub. L. 101-510, §1301(13), redesignated subsec. (c) as
(b), struck out ‘“‘or (b)” after ‘‘under subsection (a)’’,
and struck out former subsec. (b) which read as follows:
““The Secretary of Defense shall submit a supplemental
report to Congress not less than 30, or more than 90,
days before the award of any contract, or the exercise
of any option in a contract, for the procurement of any
such weapon system (other than procurement of units
for operational testing and evaluation, or long lead-
time items, or both), unless—

‘(1) the contractor or contractors for that system
have not yet been selected and the Secretary of De-
fense determines that the submission of that report
would adversely affect the source selection process
and notifies Congress in writing, prior to such award,
of that determination, stating his reasons therefor;
or

“(2) the Secretary of Defense determines that the
submission of that report would otherwise adversely
affect the vital security interests of the United

sub-
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States and notifies Congress in writing of that deter-
mination at least 30 days prior to the award, stating
his reasons therefor.”

Subsecs. (¢), (d). Pub. L. 101-510, §1301(13)(C), redesig-
nated subsecs. (¢) and (d) as (b) and (c), respectively.

1987—Pub. L. 100-180 made technical amendment to
directory language of Pub. L. 99-433, §101(a)(5). See 1986
Amendment note below.

1986—Pub. L. 99-433, §101(a)(5), as amended by Pub. L.
100-180, §1314(a)(1), renumbered section 139 of this title
as this section.

Pub. L. 99-433, §110(d)(12), substituted ‘“Weapons de-
velopment and procurement schedules’ for ‘‘Secretary
of Defense: weapons development and procurement
schedules for armed forces; reports; supplemental re-
ports’ in section catchline.

Subsec. (a). Pub. L. 99-433, §110(g)(6),
“section 114(a)”’ for ‘‘section 138(a)”.

1984—Subsec. (b). Pub. L. 98-525, §1405(3)(B), sub-
stituted 30"’ for ‘‘thirty” and ‘90 for ‘‘ninety” in in-
troductory text.

Subsec. (b)(2). Pub. L. 98-525, §1405(3)(A), substituted
¢30”” for ‘‘thirty”.

1982—Subsec. (a). Pub. L. 97-258 substituted ‘‘section
1105 of title 31" for ‘‘section 201 of the Budget and Ac-
counting Act, 1921 (31 U.S.C. 11)”.

1981—Subsec. (¢)(4). Pub. L. 97-86 added par. (4).

1980—Subsec. (a). Pub. L. 96-513 substituted ‘‘section
201 of the Budget and Accounting Act, 1921 (31 U.S.C.
11)” for ‘‘section 11 of title 31",

1975—Subsec. (b). Pub. L. 94-106 substituted ‘‘or more
than ninety, days before’ for ‘‘or more than sixty, days
before’’.

substituted

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-180 applicable as if in-
cluded in enactment of the Goldwater-Nichols Depart-
ment of Defense Reorganization Act of 1986, Pub. L.
99-433, see section 1314(e) of Pub. L. 100-180, set out as
a note under section 743 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

LIMITATION ON AVAILABILITY OF FUNDS FOR MISSILE
DEFENSE INTERCEPTORS IN EUROPE

Pub. L. 111-383, div. A, title II, §223(a)—(d), Jan. 7, 2011,
124 Stat. 4168, 4169, provided that:

‘‘(a) LIMITATION ON CONSTRUCTION AND DEPLOYMENT
OF INTERCEPTORS.—No funds authorized to be appro-
priated by this Act [see Tables for classification] or
otherwise made available for the Department of De-
fense for fiscal year 2011 or any fiscal year thereafter
may be obligated or expended for site activation, con-
struction, or deployment of missile defense intercep-
tors on European land as part of the phased, adaptive
approach to missile defense in Europe until—

‘(1) any nation agreeing to host such system has
signed and ratified a missile defense basing agree-
ment and a status of forces agreement authorizing
the deployment of such interceptors; and

‘“(2) a period of 45 days has elapsed following the
date on which the Secretary of Defense submits to
the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] the report on the
independent assessment of alternative missile defense
systems in Europe required by section 235(c)(2) of the
National Defense Authorization Act for Fiscal Year
2010 (Public Law 111-84; 123 Stat. 2235).

““(b) LIMITATION ON PROCUREMENT OR DEPLOYMENT OF
INTERCEPTORS.—No funds authorized to be appropriated
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by this Act or otherwise made available for the Depart-
ment of Defense for fiscal year 2011 or any fiscal year
thereafter may be obligated or expended for the pro-
curement (other than initial long-lead procurement) or
deployment of operational missiles on European land
as part of the phased, adaptive approach to missile de-
fense in Europe until the Secretary of Defense, after re-
ceiving the views of the Director of Operational Test
and Evaluation, submits to the congressional defense
committees a report certifying that the proposed inter-
ceptor to be deployed as part of such missile defense
system has demonstrated, through successful, oper-
ationally realistic flight testing, a high probability of
working in an operationally effective manner and that
such missile defense system has the ability to accom-
plish the mission.

“(c) WAIVER.—The Secretary of Defense may waive
the limitations in subsections (a) and (b) if—

‘(1) the Secretary submits to the congressional de-
fense committees written certification that the waiv-
er is in the urgent national security interests of the
United States; and

‘“(2) a period of seven days has elapsed following the
date on which the certification under paragraph (1) is
submitted.

““(d) CONSTRUCTION.—Nothing in this section shall be
construed so as to limit the obligation and expenditure
of funds for any missile defense activities not otherwise
limited by subsection (a) or (b), including, with respect
to the planned deployments of missile defense intercep-
tors on European land as part of the phased, adaptive
approach to missile defense in Europe—

‘(1) research, development, test and evaluation;

‘(2) site surveys;

‘(3) studies and analyses; and

‘“(4) site planning and design and construction de-
sign.”

LIMITATION ON AVAILABILITY OF FUNDS FOR PROCURE-
MENT, CONSTRUCTION, AND DEPLOYMENT OF MISSILE
DEFENSES IN EUROPE

Pub. L. 111-84, div. A, title II, §234, Oct. 28, 2009, 123
Stat. 2234, set forth reporting requirements for the use
of Department of Defense funds for the acquisition or
deployment of operational missiles of a long-range mis-
sile defense system in Europe, prior to repeal by Pub.
L. 111-383, div. A, title II, §223(e), Jan. 7, 2011, 124 Stat.
4169.

Pub. L. 110-417, [div. A], title II, §233, Oct. 14, 2008, 122
Stat. 4393, as amended by Pub. L. 111-383, div. A, title
X, §1075(e)(3), Jan. 7, 2011, 124 Stat. 4374, provided that:

‘‘(a) GENERAL LIMITATION.—No funds authorized to be
appropriated by this Act [see Tables for classification]
or otherwise made available for the Department of De-
fense for fiscal year 2009 or any fiscal year thereafter
may be obligated or expended for procurement, site ac-
tivation, construction, preparation of equipment for, or
deployment of a long-range missile defense system in
Europe until the following conditions have been met:

‘(1) In the case of the proposed midcourse radar ele-
ment of such missile defense system, the host nation
has signed and ratified the missile defense basing
agreement and status of forces agreement that allow
for the stationing in such nation of the radar and per-
sonnel to carry out the proposed deployment.

‘(2) In the case of the proposed long-range missile
defense interceptor site element of such missile de-
fense system—

““(A) the condition in paragraph (1) has been met;
and

“(B) the host nation has signed and ratified the
missile defense basing agreement and status of
forces agreement that allow for the stationing in
such nation of the interceptor site and personnel to
carry out the proposed deployment.

‘“(3) In the case of either element of such missile de-
fense system described in paragraph (1) or (2), 45 days
have elapsed following the receipt by the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
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House of Representatives] of the report required by

section 226(c)(6) of the National Defense Authoriza-

tion Act for Fiscal Year 2008 (Public Law 110-181; 122

Stat. 43).

““(b) ADDITIONAL LIMITATION.—In addition to the limi-
tation in subsection (a), no funds authorized to be ap-
propriated by this Act or otherwise made available for
the Department of Defense for fiscal year 2009 may be
obligated or expended for the acquisition (other than
initial long-lead procurement) or deployment of oper-
ational missiles of a long-range missile defense system
in Europe until the Secretary of Defense, after receiv-
ing the views of the Director of Operational Test and
Evaluation, submits to the congressional defense com-
mittees a report certifying that the proposed intercep-
tor to be deployed as part of such missile defense sys-
tem has demonstrated, through successful, operation-
ally realistic flight testing, a high probability of work-
ing in an operationally effective manner and the abil-
ity to accomplish the mission.

“‘(c) CONSTRUCTION.—Nothing in this section shall be
construed to limit continuing obligation and expendi-
ture of funds for missile defense, including for research
and development and for other activities not otherwise
limited by subsection (a) or (b), including, but not lim-
ited to, site surveys, studies, analysis, and planning
and design for the proposed missile defense deployment
in Europe.”

PoLIicY OF THE UNITED STATES ON PROTECTION OF THE
UNITED STATES AND ITS ALLIES AGAINST IRANIAN
BALLISTIC MISSILES

Pub. L. 110-181, div. A, title II, §229, Jan. 28, 2008, 122
Stat. 45, provided that:

‘‘(a) FINDING.—Congress finds that Iran maintains a
nuclear program in continued defiance of the inter-
national community while developing ballistic missiles
of increasing sophistication and range that—

‘(1) pose a threat to—

‘““(A) the forward-deployed forces of the United
States;

‘(B) North Atlantic Treaty Organization (NATO)
allies in Europe; and

‘“(C) other allies and friendly foreign countries in
the region; and
‘“(2) eventually could pose a threat to the United

States homeland.

“(b) PoLICY OF THE UNITED STATES.—It is the policy
of the United States—

‘(1) to develop, test, and deploy, as soon as techno-
logically feasible, in conjunction with allies and
friendly foreign countries whenever possible, an effec-
tive defense against the threat from Iran described in
subsection (a) that will provide protection—

‘“(A) for the forward-deployed forces of the United
States, NATO allies, and other allies and friendly
foreign countries in the region; and

“(B) for the United States homeland;

‘“(2) to encourage the NATO alliance to accelerate
its efforts to—

‘“(A) protect NATO territory in Europe against
the existing threat of Iranian short- and medium-
range ballistic missiles; and

‘Y(B) facilitate the ability of NATO allies to ac-
quire the missile defense systems needed to provide
a wide-area defense capability against short- and
medium-range ballistic missiles; and
‘“(3) to proceed with the activities specified in para-

graphs (1) and (2) in a manner such that any missile

defense systems fielded by the United States in Eu-
rope are integrated with or complementary to missile
defense systems fielded by NATO in Europe.”

Poricy oF THE UNITED STATES ON PRIORITIES IN THE
DEVELOPMENT, TESTING, AND FIELDING OF MISSILE
DEFENSE CAPABILITIES

Pub. L. 109-364, div. A, title II, §223, Oct. 17, 2006, 120
Stat. 2130, provided that:

‘‘(a) FINDINGS.—Congress makes the following find-
ings:
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‘(1) In response to the threat posed by ballistic
missiles, President George W. Bush in December 2002
directed the Secretary of Defense to proceed with the
fielding of an initial set of missile defense capabili-
ties in 2004 and 2005.

‘(2) According to assessments by the intelligence
community of the United States, North Korea tested
in 2005 a new solid propellant short-range ballistic
missile, conducted a launch of a Taepodong-2 ballistic
missile/space launch vehicle in 2006, and is likely de-
veloping intermediate-range and intercontinental
ballistic missile capabilities that could someday
reach as far as the United States with a nuclear pay-
load.

““(3) According to assessments by the intelligence
community of the United States, Iran continued in
2005 to test its medium-range ballistic missile, and
the danger that Iran will acquire a nuclear weapon
and integrate it with a ballistic missile Iran already
possesses is a reason for immediate concern.

‘“(b) PoLicy.—It is the policy of the United States
that the Department of Defense accord a priority with-
in the missile defense program to the development,
testing, fielding, and improvement of effective near-
term missile defense capabilities, including the ground-
based midcourse defense system, the Aegis ballistic
missile defense system, the Patriot PAC-3 system, the
Terminal High Altitude Area Defense system, and the
sensors necessary to support such systems.”’

PLANS FOR TEST AND EVALUATION OF OPERATIONAL
CAPABILITY OF THE BALLISTIC MISSILE DEFENSE SYS-
TEM

Pub. L. 109-163, div. A, title II, §234, Jan. 6, 2006, 119
Stat. 3174, as amended by Pub. L. 109-364, div. A, title
II, §225, Oct. 17, 2006, 120 Stat. 2130, provided that:

“‘(a) TEST AND EVALUATION PLANS FOR BLOCKS.—

‘(1) PLANS REQUIRED.—With respect to block 06 and
each subsequent block of the Ballistic Missile De-
fense System, the appropriate joint and service oper-
ational test and evaluation components of the De-
partment of Defense concerned with the block shall
prepare a plan, appropriate for the level of techno-
logical maturity of the block, to test, evaluate, and
characterize the operational capability of the block.

‘‘(2) CONSULTATION AND REVIEW.—The preparation of
each plan under this subsection shall be—

““(A) carried out in coordination with the Missile

Defense Agency; and

“(B) subject to the review and approval of the Di-
rector of Operational Test and Evaluation.

‘“(3) SUBMITTAL TO CONGRESS.—Kach plan prepared
under this subsection and approved by the Director of
Operational Test and Evaluation shall be submitted
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] not later than 30
days after the date of the approval of such plan by
the Director.

“(b) REPORTS ON TEST AND EVALUATION OF BLOCKS.—
At the conclusion of the test and evaluation of block 06
and each subsequent block of the Ballistic Missile De-
fense System, the Director of Operational Test and
Evaluation shall submit to the Secretary of Defense
and the congressional defense committees a report pro-
viding—

‘(1) the assessment of the Director as to whether or
not the test and evaluation was adequate to evaluate
the operational capability of the block; and

‘“(2) the characterization of the Director as to the
operational effectiveness, suitability, and surviv-
ability of the block, as appropriate for the level of
technological maturity of the block tested.”

INTEGRATION OF PATRIOT ADVANCED CAPABILITY-3 AND
MEDIUM EXTENDED AIR DEFENSE SYSTEM INTO BAL-
LISTIC MISSILE DEFENSE SYSTEM

Pub. L. 108-375, div. A, title II, §232, Oct. 28, 2004, 118
Stat. 1835, provided that:



Page 1395

‘(a) RELATIONSHIP TO BALLISTIC MISSILE DEFENSE
SYSTEM.—The combined program of the Department of
the Army known as the Patriot Advanced Capability-3/
Medium Extended Air Defense System air and missile
defense program (hereinafter in this section referred to
as the ‘PAC-3/MEADS program’) is an element of the
Ballistic Missile Defense System.

“(b) MANAGEMENT OF CONFIGURATION CHANGES.—The
Director of the Missile Defense Agency, in consultation
with the Secretary of the Army (acting through the As-
sistant Secretary of the Army for Acquisition, Logis-
tics and Technology) shall ensure that any configura-
tion change for the PAC-3/MEADS program is subject
to the configuration control board processes of the Mis-
sile Defense Agency so as to ensure integration of the
PAC-3/MEADS element with appropriate elements of
the Ballistic Missile Defense System.

“‘(c) REQUIRED PROCEDURES.—(1) Except as otherwise
directed by the Secretary of Defense, the Secretary of
the Army (acting through the Assistant Secretary of
the Army for Acquisition, Logistics and Technology)
may make a significant change to the baseline tech-
nical specifications or the baseline schedule for the
PAC-3/MEADS program only with the concurrence of
the Director of the Missile Defense Agency.

“(2) With respect to a proposal by the Secretary of
the Army to make a significant change to the procure-
ment quantity (including any quantity in any future
block procurement) that, as of the date of such pro-
posal, is planned for the PAC-3/MEADS program, the
Secretary of Defense shall establish—

‘“(A) procedures for a determination of the effect of
such change on Ballistic Missile Defense System ca-
pabilities and on the cost of the PAC-3MEADS pro-
gram; and

‘(B) procedures for review of the proposed change
by all relevant commands and agencies of the Depart-
ment of Defense, including determination of the con-
currence or nonconcurrence of each such command
and agency with respect to such proposed change.

‘‘(d) REPORT.—Not later than February 1, 2005, the
Secretary of Defense shall submit to the congressional
defense committees [Committees on Armed Services
and Appropriations of Senate and House of Representa-
tives] a report describing the procedures developed pur-
suant to subsection (c)(2).

‘‘(e) DEFINITIONS.—For purpose of this section:

‘(1) The term ‘significant change’ means, with re-
spect to the PAC-3/MEADS program, a change that
would substantially alter the role or contribution of
that program in the Ballistic Missile Defense System.

‘“(2) The term ‘baseline technical specifications’
means, with respect to the PAC-3/MEADS program,
those technical specifications for that program that
have been approved by the configuration control
board of the Missile Defense Agency and are in effect
as of the date of the review.

‘“(3) The term ‘baseline schedule’ means, with re-
spect to the PAC-3/MEADS program, the develop-
ment and production schedule for the PAC-3/MEADS
program in effect at the time of a review of such pro-
gram conducted pursuant to subsection (b) or
(©)(2)®B).”

BASELINES AND OPERATIONAL TEST AND EVALUATION
FOR BALLISTIC MISSILE DEFENSE SYSTEM

Pub. L. 108-375, div. A, title II, §234, Oct. 28, 2004, 118
Stat. 1837, provided that:

‘‘(a) TESTING CRITERIA.—Not later than February 1,
2005, the Secretary of Defense, in consultation with the
Director of Operational Test and Evaluation, shall pre-
scribe appropriate criteria for operationally realistic
testing of fieldable prototypes developed under the bal-
listic missile defense spiral development program. The
Secretary shall submit a copy of the prescribed criteria
to the congressional defense committees [Committees
on Armed Services and Appropriations of Senate and
House of Representatives].

‘“(b) USE OF CRITERIA.—(1) The Secretary of Defense
shall ensure that, not later than October 1, 2005, a test
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of the ballistic missile defense system is conducted
consistent with the criteria prescribed under sub-
section (a).

‘(2) The Secretary of Defense shall ensure that each
block configuration of the ballistic missile defense sys-
tem is tested consistent with the criteria prescribed
under subsection (a).

“(c) RELATIONSHIP TO OTHER LAW.—Nothing in this
section shall be construed to exempt any spiral devel-
opment program of the Department of Defense, after
completion of the spiral development, from the applica-
bility of any provision of chapter 144 of title 10, United
States Code, or section 139, 181, 2366, 2399, or 2400 of
such title in accordance with the terms and conditions
of such provision.

‘‘(d) EVALUATION.—(1) The Director of Operational
Test and Evaluation shall evaluate the results of each
test conducted under subsection (a) as soon as prac-
ticable after the completion of such test.

““(2) The Director shall submit to the Secretary of De-
fense and the congressional defense committees [Com-
mittees on Armed Services and Appropriations of Sen-
ate and House of Representatives] a report on the eval-
uation of each test conducted under subsection (a) upon
completion of the evaluation of such test under para-
graph (1).

““(e) COST, SCHEDULE, AND PERFORMANCE BASELINES.—
(1) The Director of the Missile Defense Agency shall es-
tablish cost, schedule, and performance baselines for
each block configuration of the Ballistic Missile De-
fense System being fielded. The cost baseline for a
block configuration shall include full life cycle costs
for the block configuration.

“(2) The Director shall include the baselines estab-
lished under paragraph (1) in the first Selected Acquisi-
tion Report for the Ballistic Missile Defense System
that is submitted to Congress under section 2432 of title
10, United States Code, after the establishment of such
baselines.

“(3) The Director shall also include in the Selected
Acquisition Report submitted to Congress under para-
graph (2) the significant assumptions used in determin-
ing the performance baseline under paragraph (1), in-
cluding any assumptions regarding threat missile coun-
termeasures and decoys.

“(f) VARIATIONS AGAINST BASELINES.—In the event
the cost, schedule, or performance of any block con-
figuration of the Ballistic Missile Defense System var-
ies significantly (as determined by the Director of the
Ballistic Missile Defense Agency) from the applicable
baseline established under subsection (d), the Director
shall include such variation, and the reasons for such
variation, in the Selected Acquisition Report submit-
ted to Congress under section 2432 of title 10, United
States Code.

‘‘(g) MODIFICATIONS OF BASELINES.—In the event the
Director of the Missile Defense Agency elects to under-
take any modification of a baseline established under
subsection (d), the Director shall submit to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of Senate and House of
Representatives] a report setting forth the reasons for
such modification.”

REPORT REQUIREMENTS RELATING TO BALLISTIC
MISSILE DEFENSE PROGRAMS

Pub. L. 107-314, div. A, title II, §221, Dec. 2, 2002, 116
Stat. 2484, provided that:

‘“(a) ANNUAL SUBMISSION OF CURRENT PERFORMANCE
GOALS AND DEVELOPMENT BASELINES.—(1) The Sec-
retary of Defense shall submit to the congressional de-
fense committees [Committees on Armed Services and
Appropriations of the Senate and the House of Rep-
resentatives] each year the performance goals and de-
velopment baselines—

“(A) for those ballistic missile defense systems
under development by the Missile Defense Agency
that could be fielded; and

‘(B) for any other ballistic missile defense program
or project that has been designated by Congress as a
special interest item.
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‘“(2) Such performance goals and development base-
lines shall be provided for each block of each such sys-
tem.

‘“(83) The performance goals and development base-
lines under paragraph (1) shall be included annually
with the defense budget justification materials submit-
ted in support of the President’s budget submitted to
Congress under section 1105 of title 31, United States
Code.

“(b) RDT&E BUDGET JUSTIFICATION MATERIALS.—The
budget justification materials submitted to Congress
for any fiscal year in support of a request for the au-
thorization and appropriation of funds for research, de-
velopment, test, and evaluation for ballistic missile de-
fense systems shall include a funding profile for each
block of each such system that could be fielded that re-
flects the development baseline submitted pursuant to
subsection (a) for that fiscal year.

“(c) REVIEW OF MDA CRITERIA IN RELATION TO MILI-
TARY REQUIREMENTS.—(1) The Joint Requirements
Oversight Council established under section 181 of title
10, United States Code, shall review cost, schedule, and
performance criteria for missile defense programs of
the Missile Defense Agency in order to assess the valid-
ity of those criteria in relation to military require-
ments.

‘(2) The Secretary shall include the results of such
review with the first annual statement of program
goals submitted to the congressional defense commit-
tees under section 232(c) of the National Defense Au-
thorization Act for Fiscal Year 2002 (Public Law
107-107; 10 U.S.C. 2431 note) after the date of the enact-
ment of this Act [Dec. 2, 2002].”

PROVISION OF INFORMATION ON FLIGHT TESTING OF
GROUND-BASED MIDCOURSE NATIONAL MISSILE DE-
FENSE SYSTEM

Pub. L. 107-314, div. A, title II, §224, Dec. 2, 2002, 116
Stat. 2485, provided that:

‘‘(a) INFORMATION TO BE FURNISHED TO CONGRES-
SIONAL COMMITTEES.—The Director of the Missile De-
fense Agency shall provide to the congressional defense
committees [Committees on Armed Services and Ap-
propriations of the Senate and the House of Represent-
atives] information on the results of each flight test of
the Ground-based Midcourse national missile defense
system.

“(b) CONTENT.—Information provided under sub-
section (a) on the results of a flight test shall include
the following matters:

‘(1) A thorough discussion of the content and objec-
tives of the test.
‘(2) For each such test objective, a statement re-
garding whether or not the objective was achieved.
‘(3) For any such test objective not achieved—
‘“(A) a thorough discussion describing the reasons
that the objective was not achieved; and
‘“(B) a discussion of any plans for future tests to
achieve that objective.”

MISSILE DEFENSE AGENCY TEST PROGRAM

Pub. L. 107-107, div. A, title II, §232(c)-(h), Dec. 28,
2001, 115 Stat. 1037-1039, as amended by Pub. L. 107-314,
div. A, title II, §225(b)(2)(A), Dec. 2, 2002, 116 Stat. 2486;
Pub. L. 108-136, div. A, title II, §221(b)(2), (c)(2), Nov. 24,
2003, 117 Stat. 1419; Pub. L. 108-375, div. A, title II, §233,
Oct. 28, 2004, 118 Stat. 1836; Pub. L. 109-163, div. A, title
II, §232, Jan. 6, 2006, 119 Stat. 3174; Pub. L. 109-364, div.
A, title II, §224, Oct. 17, 2006, 120 Stat. 2130; Pub. L.
110-181, div. A, title II, §225, Jan. 28, 2008, 122 Stat. 41;
Pub. L. 110417, [div. A], title II, §231(a), (b), Oct. 14,
2008, 122 Stat. 4390, 4391; Pub. L. 111-383, div. A, title X,
§1075(e)(2), Jan. 7, 2011, 124 Stat. 4374, provided that:

‘‘(c) REQUIREMENT FOR ANNUAL PROGRAM GOALS.—(1)
The Secretary of Defense shall each year establish cost,
schedule, testing, and performance goals for the ballis-
tic missile defense programs of the Department of De-
fense for the period covered by the future-years defense
program that is submitted to Congress that year under
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section 221 of title 10, United States Code. Not later
than February 1 each year, the Secretary shall submit
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] a statement of the
goals so established.

‘(2) The statement of goals submitted under para-
graph (1) for any year after 2002 shall be an update of
the statement submitted under that paragraph for the
preceding year.

‘“(3) Each statement of goals submitted under para-
graph (1) shall set forth cost, schedule, testing, and per-
formance goals that pertain to each then-current pro-
gram element for ballistic missile defense systems in
effect pursuant to subsection (a) or (b) of section 223 of
title 10, United States Code.

“(d) ANNUAL PROGRAM PLAN.—(1) With the submission
of the statement of goals under subsection (c¢) for any
year, the Secretary of Defense shall submit to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] a program of activities
planned to be carried out for each missile defense pro-
gram that enters engineering and manufacturing devel-
opment (as defined in section 223(b)(2) of title 10,
United States Code, as added by subsection (b)).

“(2) Bach program plan under paragraph (1) shall in-
clude the following:

‘“(A) A funding profile that includes an estimate
of—

‘(i) the total expenditures to be made in the fis-
cal year in which the plan is submitted and the fol-
lowing fiscal year, together with the estimated
total life-cycle costs of the program; and

‘‘(ii) a display of such expenditures (shown for sig-
nificant procurement, construction, and research
and development) for the fiscal year in which the
plan is submitted and the following fiscal year.

“(B) A program schedule for the fiscal year in
which the plan is submitted and the following fiscal
year for each of the following:

‘(i) Significant procurement.

‘‘(ii) Construction.

‘“(iii) Research and development.

“(iv) Flight tests.

“(v) Other significant testing activities.

‘“(8) Information specified in paragraph (2) need not
be included in the plan for any year under paragraph (1)
to the extent such information has already been pro-
vided, or will be provided in the current fiscal year, in
annual budget justification documents of the Depart-
ment of Defense submitted to Congress or in other re-
quired reports to Congress.

“(e) INTERNAL DOD REVIEWS.—(1) The officials and
elements of the Department of Defense specified in
paragraph (2) shall on an ongoing basis—

‘“(A) review the development of goals under sub-
section (c¢) and the annual program plan under sub-
section (d); and

‘“(B) provide to the Secretary of Defense and the Di-
rector of the Missile Defense Agency any comments
on such matters as considered appropriate.

‘“(2) Paragraph (1) applies with respect to the follow-
ing:
““(A) The Under Secretary of Defense for Acquisi-

tion, Technology, and Logistics.

‘(B) The Director of Operational Test and Evalua-
tion.

¢(C) The Director of Program Analysis and Evalua-
tion.

‘(D) The Joint Requirements Oversight Council.

‘“(E) The Cost Analysis and Improvement Group.
“(f) DEMONSTRATION OF CRITICAL TECHNOLOGIES.—(1)

The Director of the Missile Defense Agency shall de-
velop a plan for ensuring that each critical technology
for a missile defense program is successfully dem-
onstrated in an appropriate environment before that
technology enters into operational service as part of a
missile defense program.

‘“(2) The Director of Operational Test and Evaluation
of the Department of Defense shall monitor the devel-
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opment of the plan under paragraph (1) and shall sub-
mit to the Director of the Missile Defense Agency any
comments regarding that plan that the Director of
Operational Test and Evaluation considers appropriate.

‘‘(g) COMPTROLLER GENERAL ASSESSMENT.—(1) At the
conclusion of each of fiscal years 2002 through 2013, the
Comptroller General of the United States shall carry
out an assessment of the extent to which the Missile
Defense Agency achieved the goals established under
subsection (c¢) for that fiscal year for each ballistic mis-
sile defense program of the Department of Defense.

‘(2) Not later than March 15 of each of 2003 through
2014, the Comptroller General shall submit to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of Senate and House of
Representatives] a report on the Comptroller General’s
assessment under paragraph (1) with respect to the pre-
ceding fiscal year.

“(h) ANNUAL OT&E ASSESSMENT AND CHARACTERIZA-
TION OF CERTAIN BALLISTIC MISSILE DEFENSE MAT-
TERS.—(1) The Director of Operational Test and Evalua-
tion shall each year assess the adequacy and suffi-
ciency of the Missile Defense Agency test program dur-
ing the preceding fiscal year.

‘(2) The Director of Operational Test and Evaluation
shall also each year characterize the operational effec-
tiveness, suitability, and survivability of the ballistic
missile defense system, and its elements, that have
been fielded or tested before the end of the preceding
fiscal year.

““(3) Not later than February 15 each year the Direc-
tor shall submit to the congressional defense commit-
tees a report on the assessment under paragraph (1) and
the characterization under paragraph (2) with respect
to the preceding fiscal year.”

[Pub. L. 110417, [div. A], title II, §231(c), Oct. 14, 2008,
122 Stat. 4391, provided that: ‘“‘“The amendments made
by this section [amending Pub. L. 107-107, §232(h), set
out above] shall take effect on October 1, 2008, and shall
apply with respect to fiscal years beginning on or after
that date.”’]

MISSILE DEFENSE TESTING INITIATIVE

Pub. L. 107-107, div. A, title II, §234, Dec. 28, 2001, 115
Stat. 1039, provided that:

‘“‘(a) TESTING INFRASTRUCTURE.—(1) The Secretary of
Defense shall ensure that each annual budget request of
the Department of Defense—

““(A) is designed to provide for comprehensive test-
ing of ballistic missile defense programs during early
stages of development; and

‘“(B) includes necessary funding to support and im-
prove test infrastructure and provide adequate test
assets for the testing of such programs.

‘“(2) The Secretary shall ensure that ballistic missile
defense programs incorporate, to the greatest possible
extent, operationally realistic test configurations (re-
ferred to as ‘test bed’ configurations) to demonstrate
system performance across a broad range of capability
and, during final stages of operational testing, to dem-
onstrate reliable performance.

‘“(83) The Secretary shall ensure that the test infra-
structure for ballistic missile defense programs is capa-
ble of supporting continued testing of ballistic missile
defense systems after deployment.

*“(b) REQUIREMENTS FOR EARLY STAGES OF SYSTEM DE-
VELOPMENT.—In order to demonstrate acceptable risk
and developmental stability, the Secretary of Defense
shall ensure that any ballistic missile defense program
incorporates, to the maximum extent practicable, the
following elements during the early stages of system
development:

‘(1) Pursuit of parallel conceptual approaches and
technological paths for all critical problematic com-
ponents until effective and reliable solutions can be
demonstrated.

‘“(2) Comprehensive ground testing in conjunction
with flight-testing for key elements of the proposed
system that are considered to present high risk, with
such ground testing to make use of existing facilities
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and combinations of facilities that support testing at

the highest possible levels of integration.

‘“(3) Where appropriate, expenditures to enhance
the capabilities of existing test facilities, or to con-
struct new test facilities, to support alternative com-
plementary test methodologies.

‘“(4) Sufficient funding of test instrumentation to
ensure accurate measurement of all critical test
events.

‘“(5) Incorporation into the program of sufficient
schedule flexibility and expendable test assets, in-
cluding missile interceptors and targets, to ensure
that failed or aborted tests can be repeated in a pru-
dent, but expeditious manner.

‘(6) Incorporation into flight-test planning for the
program, where possible, of—

““(A) methods that make the most cost-effective
use of test opportunities;

‘“(B) events to demonstrate engagement of mul-
tiple targets, ‘shoot-look-shoot’, and other planned
operational concepts; and

“(C) exploitation of opportunities to facilitate
early development and demonstration of ‘family of
systems’ concepts.

‘“(c) SPECIFIC REQUIREMENTS FOR GROUND-BASED MID-
COURSE INTERCEPTOR SYSTEMS.—For ground-based mid-
course interceptor systems, the Secretary of Defense
shall initiate steps during fiscal year 2002 to establish
a flight-test capability of launching not less than three
missile defense interceptors and not less than two bal-
listic missile targets to provide a realistic test infra-
structure.”

NATIONAL MISSILE DEFENSE PoLICY

Pub. L. 106-38, §2, July 22, 1999, 113 Stat. 205, provided
that: ‘It is the policy of the United States to deploy as
soon as is technologically possible an effective Na-
tional Missile Defense system capable of defending the
territory of the United States against limited ballistic
missile attack (whether accidental, unauthorized, or
deliberate) with funding subject to the annual author-
ization of appropriations and the annual appropriation
of funds for National Missile Defense.”

NATIONAL MISSILE DEFENSE PROGRAM

Pub. L. 105-85, div. A, title II, §231, Nov. 18, 1997, 111
Stat. 1661, provided that the Secretary of Defense was
to ensure that the National Missile Defense Program
was structured and programmed for funding so as to
support a test, in fiscal year 1999, of an integrated na-
tional missile defense system that was representative
of the national missile defense system architecture
that could achieve initial operational capability in fis-
cal year 2003, and that not later than Feb. 15, 1998, the
Secretary was to submit to the congressional defense
committees a plan for the development and deployment
of a national missile defense system that could achieve
initial operational capability in fiscal year 2003.

ENHANCED COOPERATION BETWEEN NATIONAL NUCLEAR
SECURITY ADMINISTRATION AND MISSILE DEFENSE
AGENCY

Pub. L. 106-398, §1 [div. C, title XXXI, §3132], Oct. 30,
2000, 114 Stat. 1654, 1654A-455, as amended by Pub. L.
107-314, div. A, title II, §225(b)(3), Dec. 2, 2002, 116 Stat.
2486, provided that:

‘“(a) JOINTLY FUNDED PROJECTS.—The Secretary of
Energy and the Secretary of Defense shall modify the
memorandum of understanding for the use of the na-
tional laboratories for ballistic missile defense pro-
grams, entered into under section 3131 of the National
Defense Authorization Act for Fiscal Year 1998 (Public
Law 105-85; 111 Stat. 2034; 10 U.S.C. 2431 note), to pro-
vide for jointly funded projects.

‘“(b) REQUIREMENTS FOR PROJECTS.—The projects re-
ferred to in subsection (a) shall—

‘(1) be carried out by the National Nuclear Secu-
rity Administration and the Missile Defense Agency;
and
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‘(2) contribute to sustaining—

‘“(A) the expertise necessary for the viability of
such laboratories; and

‘“(B) the capabilities required to sustain the nu-
clear stockpile.

““(c) PARTICIPATION BY NNSA IN CERTAIN MDA ACTIVI-
TIES.—The Administrator for Nuclear Security and the
Director of the Missile Defense Agency shall implement
mechanisms that increase the cooperative relationship
between those organizations. Those mechanisms may
include participation by personnel of the National Nu-
clear Security Administration in the following activi-
ties of the Missile Defense Agency:

‘(1) Peer reviews of technical efforts.
¢“(2) Activities of so-called ‘red teams’.”

Pub. L. 105-85, div. C, title XXXI, §3131, Nov. 18, 1997,
111 Stat. 2034, provided that:

‘‘(a) MEMORANDUM OF UNDERSTANDING.—The Sec-
retary of Energy and the Secretary of Defense shall
enter into a memorandum of understanding for the pur-
pose of improving and facilitating the use by the Sec-
retary of Defense of the expertise of the national lab-
oratories for the ballistic missile defense programs of
the Department of Defense.

““(b) ASSISTANCE.—The memorandum of understand-
ing shall provide that the Secretary of Defense shall re-
quest such assistance with respect to the ballistic mis-
sile defense programs of the Department of Defense as
the Secretary of Defense and the Secretary of Energy
determine can be provided through the technical skills
and experience of the national laboratories, using such
financial arrangements as the Secretaries determine
are appropriate.

“(¢) ACTIVITIES.—The memorandum of understanding
shall provide that the national laboratories shall carry
out those activities necessary to respond to requests
for assistance from the Secretary of Defense referred to
in subsection (b). Such activities may include the iden-
tification of technical modifications and test tech-
niques, the analysis of physics problems, the consolida-
tion of range and test activities, and the analysis and
simulation of theater missile defense deployment prob-
lems.

‘(d) NATIONAL LABORATORIES.—For purposes of this
section, the national laboratories are—

‘(1) the Lawrence Livermore National Laboratory,

Livermore, California;

‘“(2) the Los Alamos National Laboratory, Los Ala-
mos, New Mexico; and

‘“(3) the Sandia National Laboratories, Albuquer-
que, New Mexico.”

BALLISTIC MISSILE DEFENSE PROGRAM

Subtitle C of title II of div. A of Pub. L. 104-106, as
amended by Pub. L. 105-85, div. A, title II, §236, Nov. 18,
1997, 111 Stat. 1665; Pub. L. 106-65, div. A, title X,
§1067(6), Oct. b, 1999, 113 Stat. 774; Pub. L. 107-314, div.
A, title X, §1041(c), Dec. 2, 2002, 116 Stat. 2646, provided
that:

“SEC. 231. SHORT TITLE.

“This subtitle may be cited as the ‘Ballistic Missile
Defense Act of 1995°.

“SEC. 232. FINDINGS.
“‘Congress makes the following findings:

‘(1) The emerging threat that is posed to the na-
tional security interests of the United States by the
proliferation of ballistic missiles is significant and
growing, both in terms of numbers of missiles and in
terms of the technical capabilities of those missiles.

‘“(2) The deployment of ballistic missile defenses is
a necessary, but not sufficient, element of a broader
strategy to discourage both the proliferation of weap-
ons of mass destruction and the proliferation of the
means of their delivery and to defend against the con-
sequences of such proliferation.

‘(3) The deployment of effective Theater Missile
Defense systems can deter potential adversaries of
the United States from escalating a conflict by
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threatening or attacking United States forces or the
forces or territory of coalition partners or allies of
the United States with ballistic missiles armed with
weapons of mass destruction to offset the operational
and technical advantages of the United States and its
coalition partners and allies.

‘“(4) United States intelligence officials have pro-
vided intelligence estimates to congressional com-
mittees that (A) the trend in missile proliferation is
toward longer range and more sophisticated ballistic
missiles, (B) North Korea may deploy an interconti-
nental ballistic missile capable of reaching Alaska or
beyond within five years, and (C) although a new, in-
digenously developed ballistic missile threat to the
continental United States is not foreseen within the
next ten years, determined countries can acquire
intercontinental ballistic missiles in the near future
and with little warning by means other than indige-
nous development.

‘“(5) The development and deployment by the
United States and its allies of effective defenses
against ballistic missiles of all ranges will reduce the
incentives for countries to acquire such missiles or to
augment existing missile capabilities.

‘“(6) The concept of mutual assured destruction
(based upon an offense-only form of deterrence),
which is the major philosophical rationale underlying
the ABM Treaty, is now questionable as a basis for
stability in a multipolar world in which the United
States and the states of the former Soviet Union are
seeking to normalize relations and eliminate Cold
War attitudes and arrangements.

(7T The development and deployment of a National
Missile Defense system against the threat of limited
ballistic missile attacks—

““(A) would strengthen deterrence at the levels of
forces agreed to by the United States and Russia
under the Strategic Arms Reduction Talks Treaty
(START-I); and

“(B) would further strengthen deterrence if reduc-
tions below the levels permitted under START-I
should be agreed to and implemented in the future.
‘(8) The distinction made during the Cold War,

based upon the technology of the time, between stra-
tegic ballistic missiles and nonstrategic ballistic mis-
siles, which resulted in the distinction made in the
ABM Treaty between strategic defense and nonstrate-
gic defense, has become obsolete because of techno-
logical advancement (including the development by
North Korea of long-range Taepo-Dong I and Taepo-
Dong II missiles) and, therefore, that distinction in
the ABM Treaty should be reviewed.

“SEC. 233. BALLISTIC MISSILE DEFENSE POLICY.
“It is the policy of the United States—

‘(1) to deploy affordable and operationally effective
theater missile defenses to protect forward-deployed
and expeditionary elements of the Armed Forces of
the United States and to complement the missile de-
fense capabilities of forces of coalition partners and
of allies of the United States; and

‘“(2) to seek a cooperative, negotiated transition to
a regime that does not feature an offense-only form
of deterrence as the basis for strategic stability.

“SEC. 234. THEATER MISSILE DEFENSE ARCHITEC-
TURE.

‘“‘(a) ESTABLISHMENT OF CORE PROGRAM.—To imple-
ment the policy established in paragraph (1) of section
233, the Secretary of Defense shall restructure the core
theater missile defense program to consist of the fol-
lowing systems:

‘(1) The Patriot PAC-3 system.
‘(2) The Navy Area Defense system.
‘“(3) The Theater High-Altitude Area Defense

(THAAD) system.

‘(4) The Navy Theater Wide system.

“(b) USE OF STREAMLINED ACQUISITION PROCEDURES.—
The Secretary of Defense shall prescribe and use
streamlined acquisition policies and procedures to re-
duce the cost and increase the efficiency of developing
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and deploying the theater missile defense systems spec-
ified in subsection (a).

‘(c) INTEROPERABILITY AND SUPPORT OF CORE SYS-
TEMS.—To maximize effectiveness and flexibility of the
systems comprising the core theater missile defense
program, the Secretary of Defense shall ensure that
those systems are integrated and complementary and
are fully capable of exploiting external sensor and bat-
tle management support from systems such as—

‘‘(A) the Cooperative Engagement Capability (CEC)
system of the Navy;

‘“(B) airborne sensors; and

‘(C) space-based sensors (including, in particular,
the Space and Missile Tracking System).

‘(d) FOLLOW-ON SYSTEMS.—(1) The Secretary of De-
fense shall prepare an affordable development plan for
theater missile defense systems to be developed as fol-
low-on systems to the core systems specified in sub-
section (a). The Secretary shall make the selection of
a system for inclusion in the plan based on the capabil-
ity of the system to satisfy military requirements not
met by the systems in the core program and on the ca-
pability of the system to use prior investments in tech-
nologies, infrastructure, and battle-management capa-
bilities that are incorporated in, or associated with, the
systems in the core program.

‘(2) The Secretary may not proceed with the develop-
ment of a follow-on theater missile defense system be-
yond the Demonstration/Validation stage of develop-
ment unless the Secretary designates that system as a
part of the core program under this section and sub-
mits to the congressional defense committees [Commit-
tees on Armed Services and on Appropriations of the
Senate and House of Representatives] notice of that
designation. The Secretary shall include with any such
notification a report describing—

‘“(A) the requirements for the system and the spe-
cific threats that such system is designed to counter;

‘(B) how the system will relate to, support, and
build upon existing core systems;

‘(C) the planned acquisition strategy for the sys-
tem; and

‘(D) a preliminary estimate of total program cost
for that system and the effect of development and ac-
quisition of such system on Department of Defense
budget projections.

“‘(e) PROGRAM ACCOUNTABILITY REPORT.—(1) As part of
the annual report of the Ballistic Missile Defense Orga-
nization [now Missile Defense Agency] required by sec-
tion 224 of Public Law 101-189 (10 U.S.C. 2431 note), the
Secretary of Defense shall describe the technical mile-
stones, the schedule, and the cost of each phase of de-
velopment and acquisition (together with total esti-
mated program costs) for each core and follow-on thea-
ter missile defense program.

“(2) As part of such report, the Secretary shall de-
scribe, with respect to each program covered in the re-
port, any variance in the technical milestones, pro-
gram schedule milestones, and costs for the program
compared with the information relating to that pro-
gram in the report submitted in the previous year and
in the report submitted in the first year in which that
program was covered.

“SEC. 235. PROHIBITION ON USE OF FUNDS TO IM-
PLEMENT AN INTERNATIONAL AGREEMENT
CONCERNING THEATER MISSILE DEFENSE
SYSTEMS.

“‘(a) FINDINGS.—(1) Congress hereby reaffirms—

‘“(A) the finding in [former] section 234(a)(7) of the
National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160; 107 Stat. 1595; 10 U.S.C. 2431
note) that the ABM Treaty was not intended to, and
does not, apply to or limit research, development,
testing, or deployment of missile defense systems,
system upgrades, or system components that are de-
signed to counter modern theater ballistic missiles,
regardless of the capabilities of such missiles, unless
those systems, system upgrades, or system compo-
nents are tested against or have demonstrated capa-

TITLE 10—ARMED FORCES

§2431

bilities to counter modern strategic ballistic mis-

siles; and

‘“(B) the statement in section 232 of the National
Defense Authorization Act for Fiscal Year 1995 (Pub-
lic Law 103-337; 108 Stat. 2700) that the United States
shall not be bound by any international agreement
entered into by the President that would sub-
stantively modify the ABM Treaty unless the agree-
ment is entered into pursuant to the treaty making
power of the President under the Constitution.

‘“(2) Congress also finds that the demarcation stand-
ard described in subsection (b)(1) for compliance of a
missile defense system, system upgrade, or system
component with the ABM Treaty is based upon current
technology.

“(b) SENSE OF CONGRESS CONCERNING COMPLIANCE
Poricy.—It is the sense of Congress that—

(1) unless a missile defense system, system up-
grade, or system component (including one that ex-
ploits data from space-based or other external sen-
sors) is flight tested in an ABM-qualifying flight test
(as defined in subsection (e)), that system, system up-
grade, or system component has not, for purposes of
the ABM Treaty, been tested in an ABM mode nor
been given capabilities to counter strategic ballistic
missiles and, therefore, is not subject to any applica-
tion, limitation, or obligation under the ABM Treaty;
and

‘“(2) any international agreement that would limit
the research, development, testing, or deployment of
missile defense systems, system upgrades, or system
components that are designed to counter modern the-
ater ballistic missiles in a manner that would be
more restrictive than the compliance criteria speci-
fied in paragraph (1) should be entered into only pur-
suant to the treaty making powers of the President
under the Constitution.

‘‘(c) PROHIBITION ON FUNDING.—Funds appropriated or
otherwise made available to the Department of Defense
for fiscal year 1996 may not be obligated or expended to
implement an agreement, or any understanding with
respect to interpretation of the ABM Treaty, between
the United States and any of the independent states of
the former Soviet Union entered into after January 1,
1995, that—

“(1) would establish a demarcation between theater
missile defense systems and anti-ballistic missile sys-
tems for purposes of the ABM Treaty; or

“(2) would restrict the performance, operation, or
deployment of United States theater missile defense
systems.

‘(d) EXCEPTIONS.—Subsection (c¢) does not apply—

‘(1) to the extent provided by law in an Act enacted
after this Act [Pub. L. 104-106, enacted Feb. 10, 1996];

“(2) to expenditures to implement that portion of
any such agreement or understanding that imple-
ments the policy set forth in subsection (b)(1); or

“(3) to expenditures to implement any such agree-
ment or understanding that is approved as a treaty or
by law.

‘“(e) ABM-QUALIFYING FLIGHT TEST DEFINED.—For
purposes of this section, an ABM-qualifying flight test
is a flight test against a ballistic missile which, in that
flight test, exceeds (1) a range of 3,500 kilometers, or (2)
a velocity of 5 kilometers per second.

“SEC. 236. BALLISTIC MISSILE DEFENSE COOPERA-

TION WITH ALLIES.

“It is in the interest of the United States to develop
its own missile defense capabilities in a manner that
will permit the United States to complement the mis-
sile defense capabilities developed and deployed by its
allies and possible coalition partners. Therefore, the
Congress urges the President—

‘(1) to pursue high-level discussions with allies of
the United States and selected other states on the
means and methods by which the parties on a bilat-
eral basis can cooperate in the development, deploy-
ment, and operation of ballistic missile defenses;

‘“(2) to take the initiative within the North Atlan-
tic Treaty Organization to develop consensus in the
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Alliance for a timely deployment of effective ballistic
missile defenses by the Alliance; and

““(3) in the interim, to seek agreement with allies of
the United States and selected other states on steps
the parties should take, consistent with their na-
tional interests, to reduce the risks posed by the
threat of limited ballistic missile attacks, such steps
to include—

“(A) the sharing of early warning information de-
rived from sensors deployed by the United States
and other states;

‘(B) the exchange on a reciprocal basis of tech-
nical data and technology to support both joint de-
velopment programs and the sale and purchase of
missile defense systems and components; and

‘“(C) operational level planning to exploit current
missile defense capabilities and to help define fu-
ture requirements.

“SEC. 237. ABM TREATY DEFINED.

“For purposes of this subtitle, the term ‘ABM Treaty’
means the Treaty Between the United States of Amer-
ica and the Union of Soviet Socialist Republics on the
Limitation of Anti-Ballistic Missile Systems, and
signed at Moscow on May 26, 1972, and includes the Pro-
tocols to that Treaty, signed at Moscow on July 3, 1974.

“SEC. 238. REPEAL OF MISSILE DEFENSE ACT OF
1991.
“The Missile Defense Act of 1991 [Pub. L. 102-190, div.
A, title II, part C] (10 U.S.C. 2431 note) is repealed.”’

COMPLIANCE OF BALLISTIC MISSILE DEFENSE SYSTEMS
AND COMPONENTS WITH ABM TREATY

Pub. L. 103-337, div. A, title II, §231, Oct. 5, 1994, 108
Stat. 2699, provided that:

‘‘(a) GENERAL LIMITATION.—Funds appropriated to the
Department of Defense for fiscal year 1995, or otherwise
made available to the Department of Defense from any
funds appropriated for fiscal year 1995 or for any fiscal
year before 1995, may not be obligated or expended—

‘(1) for any development or testing of anti-ballistic
missile systems or components except for develop-
ment and testing consistent with the interpretation
of the ABM Treaty set forth in the enclosure to the

July 13, 1993, ACDA letter; or

‘(2) for the acquisition of any material or equip-
ment (including long lead materials, components,
piece parts, or test equipment, or any modified space
launch vehicle) required or to be used for the develop-
ment or testing of anti-ballistic missile systems or
components, except for material or equipment re-
quired for development or testing consistent with the
interpretation of the ABM Treaty set forth in the en-
closure to the July 13, 1993, ACDA letter.

““(b) LIMITATION RELATING TO BRILLIANT EYES.—Of the
funds appropriated pursuant to the authorizations of
appropriations in section 201 [108 Stat. 2690] that are
made available for the space-based, midcourse missile
tracking system known as the Brilliant Eyes program,
not more than $80,000,000 may be obligated until the
Secretary of Defense submits to the appropriate con-
gressional committees a report on the compliance of
that program with the ABM Treaty, as determined
under the compliance review conducted pursuant to
subsection (c).

‘(c) COMPLIANCE REVIEW FOR BRILLIANT EYES.—The
Secretary of Defense shall review the Brilliant Eyes
program to determine whether, and under what condi-
tions, the development, testing, and deployment of the
Brilliant Eyes missile tracking system in conjunction
with a theater ballistic missile defense system, with a
limited national missile defense system, and with both
such systems, would be in compliance with the ABM
Treaty, including the interpretation of that treaty set
forth in the enclosure to the July 13, 1993, ACDA letter.

¢(d) COMPLIANCE REVIEW FOR NAVY UPPER TIER SYS-
TEM.—(1) The Secretary of Defense shall review the the-
ater ballistic missile program known as the Navy
Upper Tier program to determine whether the develop-
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ment, testing, and deployment of the system being de-
veloped under that program would be in compliance
with the ABM Treaty, including the interpretation of
the Treaty set forth in the enclosure to the July 13,
1993, ACDA letter.

‘(2) Of the funds made available to the Department of
Defense for fiscal year 1995, not more than $40,000,000
may be obligated for the Navy Upper Tier program be-
fore the date on which the Secretary submits to the ap-
propriate congressional committees a report on the
compliance of that program with the ABM Treaty, as
determined under the compliance review under para-
graph (1).

‘‘(e) DEFINITIONS.—In this section:

“(1) The term ‘July 13, 1993, ACDA letter’ means the
letter dated July 13, 1993, from the Acting Director of
the Arms Control and Disarmament Agency to the
chairman of the Committee on Foreign Relations of
the Senate relating to the correct interpretation of
the ABM Treaty and accompanied by an enclosure
setting forth such interpretation.

‘“(2) The term ‘ABM Treaty’ means the Treaty be-
tween the United States of America and the Union of
Soviet Socialist Republics on the Limitation of Anti-
Ballistic Missiles, signed in Moscow on May 26, 1972.

‘“(3) The term ‘appropriate congressional commit-
tees’ means—

““(A) the Committee on Armed Services, the Com-
mittee on Foreign Affairs, and the Committee on
Appropriations of the House of Representatives;
and

““(B) the Committee on Armed Services, the Com-
mittee on Foreign Relations, and the Committee on
Appropriations of the Senate.”

Pub. L. 103-160, div. A, title II, §234, Nov. 30, 1993, 107
Stat. 1595, contained findings of Congress, required
compliance review, and limited funding pending sub-
mission of report, prior to repeal by Pub. L. 104-106, div.
A, title II, §253(6), Feb. 10, 1996, 110 Stat. 235.

THEATER MISSILE DEFENSE MASTER PLAN

Pub. L. 103-160, div. A, title II, §235, Nov. 30, 1993, 107
Stat. 1598, provided that:

‘“(a) INTEGRATION AND COMPATIBILITY.—In carrying
out the Theater Missile Defense Initiative, the Sec-
retary of Defense shall—

‘(1) seek to maximize the use of existing systems
and technologies; and
‘“(2) seek to promote joint use by the military de-
partments of existing and future ballistic missile de-
fense equipment (rather than each military depart-
ment developing its own systems that would largely
overlap in their capabilities).
The Secretaries of the military departments shall seek
the maximum integration and compatibility of their
ballistic missile defense systems as well as of the re-
spective roles and missions of those systems.

‘“(b) TMD MASTER PLAN.—The Secretary of Defense
shall submit to Congress a report (which shall con-
stitute the TMD master plan) containing a thorough
and complete analysis of the future of theater missile
defense programs. The report shall include the follow-
ing:
‘(1) A description of the mission and scope of Thea-
ter Missile Defense.

‘“(2) A description of the role of each of the Armed
Forces in Theater Missile Defense.

‘“(8) A description of how those roles interact and
complement each other.

‘““(4) An evaluation of the cost and relative effec-
tiveness of each interceptor and sensor under devel-
opment as part of a Theater Missile Defense system
by the Ballistic Missile Defense Organization [now
Missile Defense Agency].

“(b) A detailed acquisition strategy which includes
an analysis and comparison of the projected acquisi-
tion and life-cycle costs of each Theater Missile De-
fense system intended for production (shown sepa-
rately for research, development, test, and evalua-
tion, for procurement, for operation and mainte-
nance, and for personnel costs for each system).
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‘“(6) Specification of the baseline production rate
for each year of the program through completion of
procurement.

“(7T) An estimate of the unit cost and capabilities of
each system.

‘“(8) A description of plans for theater and tactical
missile defense doctrine, training, tactics, and force
structure.

‘“(c) DESCRIPTION OF TESTING PROGRAM.—The Sec-
retary of Defense shall include in the report under sub-
section (b)—

‘(1) a description of the current and projected test-
ing program for Theater Missile Defense systems and
major components; and

“(2) an evaluation of the adequacy of the testing
program to simulate conditions similar to those the
systems and components would actually be expected
to encounter if and when deployed (such as the abil-
ity to track and engage multiple targets with mul-
tiple interceptors, to discriminate targets from de-
coys and other incoming objects, and to be employed
in a shoot-look-shoot firing mode).

““(d) RELATIONSHIP TO ARMS CONTROL TREATIES.—The
Secretary shall include in the report under subsection
(b) a statement of how production and deployment of
any projected Theater Missile Defense program will
conform to all relevant arms control agreements. The
report shall describe any potential noncompliance with
any such agreement, when such noncompliance is ex-
pected to occur, and whether provisions need to be re-
negotiated within that agreement to address future
contingencies.

‘‘(e) SUBMISSION OF REPORT.—The report required by
subsection (b) shall be submitted as part of the next an-
nual report of the Secretary submitted to Congress
under section 224 of Public Law 101-189 (10 U.S.C. 2431
note).

‘“(f) OBJECTIVES OF PLAN.—In preparing the master
plan, the Secretary shall—

(1) seek to maximize the use of existing tech-
nologies (such as SM-2, AEGIS, Patriot, and THAAD)
rather than develop new systems;

‘(2) seek to maximize integration and compatibil-
ity among the systems, roles, and missions of the
military departments; and

““(3) seek to promote cross-service use of existing
equipment (such as development of Army equipment
for the Marine Corps or ground utilization of an air
or sea system).

‘(g) REVIEW AND REPORT ON DEPLOYMENT OF BALLIS-
TIC MISSILE DEFENSES.—(1) The Secretary of Defense
shall conduct an intensive and extensive review of op-
portunities to streamline the weapon systems acquisi-
tion process applicable to the development, testing,
and deployment of theater ballistic missile defenses
with the objective of reducing the cost of deployment
and accelerating the schedule for deployment without
significantly increasing programmatic risk or con-
currency.

‘(2) In conducting the review, the Secretary shall ob-
tain recommendations and advice from—

““(A) the Defense Science Board;

‘“(B) the faculty of the Industrial College of the
Armed Forces; and

“(C) federally funded research and development
centers supporting the Office of the Secretary of De-
fense.

‘(3) Not later than May 1, 1994, the Secretary shall
submit to the congressional defense committees a re-
port on the Secretary’s findings resulting from the re-
view under paragraph (1), together with any recom-
mendations of the Secretary for legislation. The Sec-
retary shall submit the report in unclassified form, but
may submit a classified version of the report if nec-
essary to clarify any of the information in the findings
or recommendations or any related information. The
report may be submitted as part of the next annual re-
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port of the Secretary submitted to Congress under sec-
tion 224 of Public Law 101-189 (10 U.S.C. 2431 note).”

COOPERATION OF UNITED STATES ALLIES ON DEVELOP-
MENT OF TACTICAL AND THEATER MISSILE DEFENSES

Pub. L. 103-160, div. A, title II, §242(a)-(e), Nov. 30,
1993, 107 Stat. 1603-1605, stated congressional findings,
required Secretary of Defense to develop plan to coordi-
nate development and implementation of Theater Mis-
sile Defense programs of United States with theater
missile defense programs of allies of United States,
specified contents of such plan, required Secretary to
submit to Congress report on such plan in both classi-
fied and unclassified versions, required Secretary to in-
clude in each annual Theater Missile Defense Initiative
report to Congress report on actions taken to imple-
ment such plan, specified contents of such report, relat-
ed to restriction on funds, stated sense of Congress that
whenever United States deployed theater ballistic mis-
sile defenses to protect country that had not provided
support for development of such defenses United States
was to consider seeking reimbursement from such
country to cover at least incremental cost of such de-
ployment, and related to congressional encouragement
of allies of United States to participate in cooperative
Theater Missile Defense programs of United States and
encouragement of participation by United States in co-
operative theater missile defense efforts of allied na-
tions, prior to repeal by Pub. L. 104-106, div. A, title II,
§253(7), Feb. 10, 1996, 110 Stat. 235.

TRANSFER OF FOLLOW-ON TECHNOLOGY PROGRAMS

Pub. L. 103-160, div. A, title II, §243, Nov. 30, 1993, 107
Stat. 1605, as amended by Pub. L. 104201, div. A, title
X, §1073(e)(1)(E), Sept. 23, 1996, 110 Stat. 2658; Pub. L.
107-314, div. A, title II, §225(b)(4)(B), Dec. 2, 2002, 116
Stat. 2486, provided that:

‘“‘(a) MANAGEMENT RESPONSIBILITY.—Except as pro-
vided in subsection (b), the Secretary of Defense shall
provide that management and budget responsibility for
research and development of any program, project, or
activity to develop far-term follow-on technology relat-
ing to ballistic missile defense shall be provided
through the Defense Advanced Research Projects Agen-
cy or the appropriate military department.

‘“(b) WAIVER AUTHORITY.—The Secretary may waive
the provisions of subsection (a) in the case of a particu-
lar program, project, or activity if the Secretary cer-
tifies to the congressional defense committees that it
is in the national security interest of the United States
to provide management and budget responsibility for
that program, project, or activity through the Missile
Defense Agency.

‘‘(c) REPORT REQUIRED.—As a part of the report re-
quired by section 231(e) [107 Stat. 1593], the Secretary
shall submit to the congressional defense committees a
report identifying—

‘(1) each program, project, and activity with re-
spect to which the Secretary has transferred manage-
ment and budget responsibility from the Missile De-
fense Agency in accordance with subsection (a);

‘(2) the agency or military department to which
each such transfer was made; and

‘“(3) the date on which each such transfer was made.
‘(d) DEFINITION.—For the purposes of this section,

the term ‘far-term follow-on technology’ means a tech-
nology that is not incorporated into a ballistic missile
defense architecture and is not likely to be incor-
porated within 15 years into a weapon system for ballis-
tic missile defense.

‘“(e) CONFORMING AMENDMENT.—Section 234 of the
Missile Defense Act of 1991 [Pub. L. 102-190; 10 U.S.C.
2431 note] is repealed.”’

THEATER MISSILE DEFENSE INITIATIVE

Pub. L. 102484, div. A, title II, §231, Oct. 23, 1992, 106
Stat. 2354, provided that:

‘“‘(a) ESTABLISHMENT OF THEATER MISSILE DEFENSE
INITIATIVE.—The Secretary of Defense shall establish a
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Theater Missile Defense Initiative office within the De-
partment of Defense. All theater and tactical missile
defense activities of the Department of Defense (includ-
ing all programs, projects, and activities formerly asso-
ciated with the Theater Missile Defense program ele-
ment of the Strategic Defense Initiative) shall be car-
ried out under the Theater Missile Defense Initiative.

*“(b) FUNDING FOR FISCAL YEAR 1993.—Of the amounts
appropriated pursuant to section 201 [106 Stat. 2349] or
otherwise made available to the Department of Defense
for research, development, test, and evaluation for fis-
cal year 1993, not more than $935,000,000 may be obli-
gated for activities of the Theater Missile Defense Ini-
tiative, of which not less than $90,000,000 shall be made
available for exploration of promising concepts for
naval theater missile defense.

‘‘(c) REPORT.—When the President’s budget for fiscal
year 1994 is submitted to Congress pursuant to section
1105 of title 31, United States Code, the Secretary of De-
fense shall submit to the congressional defense com-
mittees a report—

‘(1) setting forth the proposed allocation by the
Secretary of funds for the Theater Missile Defense
Initiative for fiscal year 1994, shown for each pro-
gram, project, and activity;

‘“(2) describing an updated master plan for the The-
ater Missile Defense Initiative that includes (A) a de-
tailed consideration of plans for theater and tactical
missile defense doctrine, training, tactics, and force
structure, and (B) a detailed acquisition strategy
which includes a consideration of acquisition and
life-cycle costs through the year 2005 for the pro-
grams, projects, and activities associated with the
Theater Missile Defense Initiative;

‘(3) assessing the possible near-term contribution
and cost-effectiveness for theater missile defense of
exoatmospheric capabilities, to include at a mini-
mum a consideration of—

‘“(A) the use of the Navy’s Standard missile com-
bined with a Kkick stage rocket motor and light-
weight exoatmospheric projectile (LEAP); and

“(B) the use of the Patriot missile combined with
a Kkick stage rocket motor and LEAP.

‘(d) EFFECTIVE DATE.—The provisions of subsections
(a), (b), and (c) shall be implemented not later than 90
days after the date of the enactment of this Act [Oct.
23, 1992].”

MISSILE DEFENSE PROGRAM

Pub. L. 102-190, div. A, title II, part C, Dec. 5, 1991, 105
Stat. 1321, as amended by Pub. L. 102-484, div. A, title
II, §234(a)-(d)(1), (e), (f), title X, §1053(1), (2), Oct. 23,
1992, 106 Stat. 2356, 2357, 2501; Pub. L. 103-35, title II,
§§202(a)(2), 203(b)(1), May 31, 1993, 107 Stat. 101, 102; Pub.
L. 103-160, div. A, title II, §§232, 243(e), Nov. 30, 1993, 107
Stat. 1593, 1606; Pub. L. 103-337, div. A, title II, §233,
Oct. b, 1994, 108 Stat. 2700, specified that such provisions
could be cited as the ‘‘Missile Defense Act of 1991°, and
related to missile defense goal of United States, imple-
mentation of goal, review of follow-on deployment op-
tions, definition of term ‘“ABM Treaty’’, and interpre-
tation of such provisions, prior to repeal by Pub. L.
104-106, div. A, title II, §238, Feb. 10, 1996, 110 Stat. 233.

Similar provisions were contained in the following
prior authorization act:

Pub. L. 101-510, div. A, title II, §221, Nov. 5, 1990, 104
Stat. 1511.

STRETCHOUT OF MAJOR DEFENSE ACQUISITION
PROGRAMS

Pub. L. 100456, div. A, title I, §117, 102 Stat. 1933, as
amended by Pub. L. 104-106, div. D, title XLIII,
§4321(1)(3), Feb. 10, 1996, 110 Stat. 676, required Sec-
retary of Defense to submit a stretchout impact state-
ment for certain major defense acquisition programs at
same time the budget for any fiscal year is submitted
to Congress and to submit to Committees on Armed
Services of Senate and House of Representatives, no
later than Mar. 15, 1989, a report on feasibility and ef-
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fect of establishing maximum production rates by De-
cember 1990 for certain major defense acquisition pro-
grams, prior to repeal by Pub. L. 105-85, div. A, title X,
§1041(c), Nov. 18, 1997, 111 Stat. 1885.

PROHIBITION OF CERTAIN CONTRACTS WITH FOREIGN
ENTITIES

Pub. L. 100-180, div. A, title II, §222, Dec. 4, 1987, 101
Stat. 1055, prohibited use of appropriated funds for cer-
tain Strategic Defense Initiative program contracts
with foreign entities, prior to repeal by Pub. L. 111-383,
div. A, title II, §222, Jan. 7, 2011, 124 Stat. 4168.

LIMITATION ON TRANSFER OF CERTAIN MILITARY TECH-
NOLOGY TO INDEPENDENT STATES OF FORMER SOVIET
UNION

Section 223 of Pub. L. 100-180, as amended by Pub. L.
103-199, title II, §203(a)(1), Dec. 17, 1993, 107 Stat. 2321,
provided that: ‘Military technology developed with
funds appropriated or otherwise made available for the
Ballistic Missile Defense Program may not be trans-
ferred (or made available for transfer) to Russia or any
other independent state of the former Soviet Union by
the United States (or with the consent of the United
States) unless the President determines, and certifies
to the Congress at least 15 days prior to any such trans-
fer, that such transfer is in the national interest of the
United States and is to be made for the purpose of
maintaining peace.”

SDI ARCHITECTURE T0O REQUIRE HUMAN DECISION
MAKING

Section 224 of Pub. L. 100-180 provided that: ‘“No
agency of the Federal Government may plan for, fund,
or otherwise support the development of command and
control systems for strategic defense in the boost or
post-boost phase against ballistic missile threats that
would permit such strategic defenses to initiate the di-
recting of damaging or lethal fire except by affirmative
human decision at an appropriate level of authority.”

PROHIBITION ON DEPLOYMENT OF ANTI-BALLISTIC
MISSILE SYSTEM UNLESS AUTHORIZED BY LAW

Section 226 of Pub. L. 100-180 prohibited Secretary of
Defense from deploying anti-ballistic missile system
unless such deployment was specifically authorized by
law after Dec. 4, 1987, prior to repeal by Pub. L. 104-106,
div. A, title II, §253(3), Feb. 10, 1996, 110 Stat. 234.

ESTABLISHMENT OF FEDERALLY FUNDED RESEARCH AND
DEVELOPMENT CENTER TO SUPPORT SDI PROGRAM

Pub. L. 100-180, div. A, title II, §227, Dec. 4, 1987, 101
Stat. 1057, authorized the Secretary of Defense, using
funds appropriated to the Department of Defense for
the Strategic Defense Initiative program, to enter into
a contract not to be awarded before Oct. 1, 1989, to pro-
vide for the establishment and operation of a federally
funded research and development center (FFRDC) to
provide independent and objective technical support to
the Strategic Defense Initiative program, and provided
that no Federal funds could be provided to the new
FFRDC after the end of the five-year period beginning
on the date of the award of the first contract awarded.

LIMITATION ON ESTABLISHMENT OF FEDERALLY FUNDED
RESEARCH AND DEVELOPMENT CENTER FOR STRATEGIC
DEFENSE INITIATIVE PROGRAM

Pub. L. 99-661, div. A, title II, §213, Nov. 14, 1986, 100
Stat. 3841, prohibited the Secretary of Defense from ob-
ligating or expending any funds for the purpose of oper-
ating a Federally funded research and development
center that was established for the support of the Stra-
tegic Defense Initiative Program after Nov. 14, 1986, un-
less the Secretary submitted to the Committees on
Armed Services of the Senate and House of Representa-
tives a report with respect to such proposed center and
funds were specifically authorized to be appropriated
for such purpose in an Act other than an appropriations
Act or a continuing resolution.
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SHOULD-COST ANALYSES

Pub. L. 99-145, title IX, §915, Nov. 8, 1985, 99 Stat. 688,
as amended by Pub. L. 100-26, §11(a)(2), Apr. 21, 1987, 101
Stat. 288, required Secretary of Defense to submit to
Congress an annual report setting forth Secretary’s
plan for performance during next fiscal year of cost
analyses for major defense acquisition programs for
purpose of determining how much production of cov-
ered systems under such programs should cost, prior to
repeal by Pub. L. 101-510, div. A, title XIII, §1322(d)(2),
Nov. 5, 1990, 104 Stat. 1672.

REQUIREMENT FOR SPECIFIC AUTHORIZATION FOR DE-
PLOYMENT OF STRATEGIC DEFENSE INITIATIVE SYSTEM

Pub. L. 99-145, title II, §222, Nov. 8, 1985, 99 Stat. 613,
provided that strategic defense system developed as
consequence of research, development, test, and evalua-
tion conducted on Strategic Defense Initiative program
could not be deployed in whole or in part unless Presi-
dent made a certain determination and certification to
Congress and funding for deployment of such system
was specifically authorized by legislation enacted after
date of certification, prior to repeal by Pub. L. 104-106,
div. A, title II, §253(1), Feb. 10, 1996, 110 Stat. 234.

ANNUAL REPORT ON BALLISTIC MISSILE DEFENSE
PROGRAM

Pub. L. 101-189, div. A, title II, §224, Nov. 29, 1989, 103
Stat. 1398, as amended by Pub. L. 103-160, div. A, title
11, §240, Nov. 30, 1993, 107 Stat. 1603; Pub. L. 104-201, div.
A, title II, §244, Sept. 23, 1996, 110 Stat. 2463, provided
that not later than March 15 of each year, the Sec-
retary of Defense was to transmit to Congress a report
on the programs and projects that constitute the Bal-
listic Missile Defense program and on any other pro-
gram or project relating to defense against ballistic
missiles, prior to repeal by Pub. L. 106-65, div. A, title
X, §1032(b)(1), Oct. 5, 1999, 113 Stat. 751.

Pub. L. 100-180, div. A, title II, §231(a), Dec. 4, 1987, 101
Stat. 1059, provided that not later than Mar. 15, 1988
and Mar. 15, 1989, the Secretary of Defense was to trans-
mit to Congress a report on the programs that con-
stitute the Strategic Defense Initiative and on any
other program relating to defense against ballistic mis-
siles.

Pub. L. 98-525, title XI, §1102, Oct. 19, 1984, 98 Stat.
25680, required Secretary of Defense, at time of his an-
nual budget presentation to Congress beginning with
fiscal year 1986 and ending with fiscal year 1990, to
transmit to Committees on Armed Services and For-
eign Affairs of House of Representatives and Commit-
tees on Armed Services and Foreign Relations of Sen-
ate, a detailed report on programs that constitute SDI,
prior to repeal by Pub. L. 100-180, div. A, title II,
§231(b), Dec. 4, 1987, 101 Stat. 1060.

PLANS FOR MANAGEMENT OF TECHNICAL DATA AND
COMPUTER CAPABILITY IMPROVEMENTS

Section 1252 of Pub. L. 98-525 directed Secretary of
Defense, not later than one year after Oct. 19, 1984, to
develop a plan for an improved system for the manage-
ment of technical data relating to any major system of
the Department of Defense and, not later than 5 years
after Oct. 19, 1984, to complete implementation of the
management plan, directed Comptroller General, not
later than 18 months after Oct. 19, 1984, to transmit to
Congress a report evaluating the plan developed, and
directed Secretary of Defense, not later than 180 days
after Oct. 19, 1984, to transmit to Congress a plan to im-
prove substantially the computer capability of each of
the military departments and of the Defense Logistics
Agency to store and access rapidly data that is needed
for the efficient procurement of supplies.

CONSULTATION WITH ALLIES ON STRATEGIC DEFENSE
INITIATIVE PROGRAM

Pub. L. 98473, title I, §101(h)[title VIII, §8104], Oct.
12, 1984, 98 Stat. 1904, 1942, provided that: It is the

TITLE 10—ARMED FORCES

§2431

sense of the Congress that—(a) the President shall in-
form and make every effort to consult with other mem-
ber nations of the North Atlantic Treaty Organization,
Japan, and other appropriate allies concerning the re-
search being conducted in the Strategic Defense Initia-
tive program. (b) The Secretary of Defense, in coordi-
nation with the Secretary of State and the Director of
the Arms Control and Disarmament Agency, shall at
the time of the submission of the annual budget presen-
tation materials for each fiscal year beginning after
September 30, 1984, report to the Committees on Appro-
priations, Armed Services, and Foreign Relations of the
Senate and the Committees on Appropriations, Armed
Services, and Foreign Affairs of the House of Rep-
resentatives on the status of the consultations referred
to under subsection (a).”

[For abolition, transfer of functions, and treatment
of references to United States Arms Control and Dis-
armament Agency, see section 6511 et seq. of Title 22,
Foreign Relations and Intercourse.]

ANTISATELLITE WEAPONS TEST

Pub. L. 100-180, div. A, title II, §208, Dec. 4, 1986, 101
Stat. 1048, prohibited the Secretary of Defense, until
Oct. 1, 1988, from carrying out a test of the Space De-
fense System (antisatellite weapon) involving the F-15
launched miniature homing vehicle against an object
in space until the President certified to Congress that
the Soviet Union had conducted, after Dec. 4, 1987, a
test against an object in space of a dedicated antisat-
ellite weapon.

Pub. L. 99-661, div. A, title II, §231, Nov. 14, 1986, 100
Stat. 3847, prohibited the Secretary of Defense, until
Oct. 1, 1987, from carrying out a test of the Space De-
fense System (anti-satellite weapon) against an object
in space until the President certified to Congress that
the Soviet Union had conducted, after Nov. 14, 1986, a
test against an object in space of a dedicated anti-sat-
ellite weapon.

Similar provisions were contained in the following
prior acts:

Pub. L. 99-500, §101(c) [title XTI, §1101], Oct. 18, 1986,
100 Stat. 1783-82, 1783-177, and Pub. L. 99-591, §101(c)
[title XTI, §1101], Oct. 30, 1986, 100 Stat. 3341-82, 3341-177.

Pub. L. 99-190, §101(b) [title VIII, §8097], Dec. 19, 1985,
99 Stat. 1185, 1219.

Pub. L. 99-145, title II, §208(a), (b), Nov. 8, 1985, 99
Stat. 610, provided that:

‘“‘(a) REQUIREMENT REGARDING THE USE OF FUNDS.—
None of the funds appropriated pursuant to an author-
ization in this or any other Act may be obligated or ex-
pended to test against an object in space the miniature
homing vehicle (MHV) anti-satellite warhead launched
from an F-15 aircraft unless the President has made a
determination and a certification to the Congress as
provided in section 8100 of the Department of Defense
Appropriations Act, 1985 [set out as a note below] (as
contained in section 101(h) of Public Law 98-473 (98
Stat. 1941)).

“(b) LIMITATION ON NUMBER OF TESTS.—Not more
than three tests described in subsection (a) may be con-
ducted before October 1, 1986.”’

Pub. L. 98473, title I, §101(h)[title VIII, §8100], Oct.
12, 1984, 98 Stat. 1904, 1941, provided that:

‘“(a) Notwithstanding any other provision of law,
none of the funds appropriated or made available in
this or any other Act may be obligated or expended to
test against an object in space the miniature homing
vehicle (MHV) anti-satellite warhead launched from an
F-15 aircraft unless the President determines and cer-
tifies to Congress—

‘(1) that the United States is endeavoring, in good
faith, to negotiate with the Soviet Union a mutual
and verifiable agreement with the strictest possible
limitations on anti-satellite weapons consistent with
the national security interests of the United States;

‘(2) that, pending agreement on such strict limita-
tions, testing against objects in space of the F-15
launched miniature homing vehicle anti-satellite



§2431

warhead by the United States is necessary to avert
clear and irrevocable harm to the national security;
‘(3) that such testing would not constitute an irre-
versible step that would gravely impair prospects for
negotiations on anti-satellite weapons; and
‘“(4) that such testing is fully consistent with the
rights and obligations of the United States under the

Anti-Ballistic Missile Treaty of 1972 as those rights

and obligations exist at the time of such testing.

“(b) During fiscal year 1985, funds appropriated for
the purpose of testing the F-15 launched miniature
homing vehicle anti-satellite warhead may not be used
to conduct more than three tests of that warhead
against objects in space.

““(c) The limitation on the expenditure of funds pro-
vided by subsection (a) of this section shall cease to
apply fifteen calendar days after the date of the receipt
by Congress of the certification referred to in sub-
section (a) or March 1, 1985, whichever occurs later.”

Similar provisions were contained in the following
prior authorization act:

Pub. L. 98-94, title XI, §1235, Sept. 24, 1983, 97 Stat.
695; as amended by Pub. L. 98-525, title II, §205, Oct. 19,
1984, 98 Stat. 2509.

EAST COAST TRIDENT BASE AND MX MISSILE SYSTEM
SITES; USE OF FUNDS APPROPRIATED TO DEPARTMENT
OF DEFENSE; ASSISTANCE TO NEARBY COMMUNITIES
To HELP MEET COSTS OF INCREASED MUNICIPAL
SERVICES

Pub. L. 96-418, title VIII, §802, Oct. 10, 1980, 94 Stat.
1775, as amended by Pub. L. 97-99, title IX, §904(b), Dec.
23, 1981, 95 Stat. 1382; Pub. L. 98-115, title VIII, §805,
Oct. 11, 1983, 97 Stat. 785; Pub. L. 101-510, div. A, title
XIII1, §1322(f), Nov. 5, 1990, 104 Stat. 1672, provided that:

‘‘(a) The Secretary of Defense (hereinafter in this sec-
tion referred to as the ‘Secretary’) may assist commu-
nities located near MX Missile System sites and com-
munities located near the East Coast Trident Base, and
the States in which such communities are located, in
meeting the costs of providing increased municipal
services and facilities to the residents of such commu-
nities, if the Secretary determines that there is an im-
mediate and substantial increase in the need for such
services and facilities in such communities as a direct
result of work being carried out in connection with the
construction, installation, or operation of the MX Mis-
sile System or the East Coast Trident Base, as the case
may be, and that an unfair and excessive financial bur-
den will be incurred by such communities, or the
States in which such communities are located, as a re-
sult of such increased need for such services and facili-
ties.

““(b)(1) Whenever possible, the Secretary shall carry
out the program of assistance authorized under this
section through existing Federal programs. In carrying
out such program of assistance, the Secretary may—

‘“(A) supplement funds made available under exist-
ing Federal programs through a direct transfer of
funds from the Secretary to the department or agen-
cy concerned in such amounts as the Secretary con-
siders necessary;

“(B) provide financial assistance to communities
described in subsection (a) to help such communities
pay their share of the costs under such programs;

‘(C) guarantee State or municipal indebtedness,
and make interest payments, in whole or in part, for
State or municipal indebtedness, for improved public
facilities related to the MX Missile System site or
the Bast Coast Trident Base, as the case may be; and

‘(D) make direct grants to or on behalf of commu-
nities described in subsection (a) in cases in which
Federal programs (or funds for such programs) do not
exist or are not sufficient to meet the costs of provid-
ing increased municipal services and facilities to the
residents of such communities.

‘“(2) The head of each department and agency shall
cooperate fully with the Secretary in carrying out the
provisions of this section on a priority basis.

‘(3) Notwithstanding any other provision of law, the
Secretary, in cooperation with the heads of other de-
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partments and agencies of the Federal Government,
may provide assistance under this section in anticipa-
tion of the work to be carried out in connection with
the MX Missile System sites or the East Coast Trident
Base, as the case may be.

‘“(c) In determining the amount of financial assist-
ance to be made available under this section to any
local community for any community service or facil-
ity, the Secretary shall consult with the head of the de-
partment or agency concerned with the type of service
or facility for which financial assistance is being made
available and shall take into consideration—

‘(1) the time lag between the initial impact of in-
creased population in any such community and any
increase in the local tax base which will result from
such increased population;

‘(2) the possible temporary nature of the increased
population and the long-range cost impact on the per-
manent residents of any such community;

‘“(3) the initial capitalization required for munici-
pal sewer and water systems;

‘“(4) the initial operating cost for upgrading munici-
pal services; and

““(5) such other pertinent factors as the Secretary
considers appropriate.

‘“(d) Funds appropriated to the Department of De-
fense for carrying out the MX Missile System deploy-
ment program and the East Coast Trident Base may, to
the extent specifically authorized in Military Construc-
tion Authorization Acts, be used by the Secretary to
provide assistance under this section.”

MX MISSILE AND BASING MODE

Pub. L. 96-342, title II, §202, Sept. 8, 1980, 94 Stat. 1079,
provided that:

‘“‘(a) The Congress finds that a survivable land-based
intercontinental ballistic missile (ICBM) system is
vital to the security of the United States and to a sta-
ble strategic balance between the United States and
the Soviet Union and that timely deployment of a new
basing mode is essential to the survivability of this Na-
tion’s land-based intercontinental ballistic missiles. It
is, therefore, the purpose of this section to commit the
Congress to the development and deployment of the MX
missile system, consisting of 200 missiles and 4,600
hardened shelters, and to insure that deployment of the
entire MX system is carried out as soon as practicable.

‘“(b) The Secretary of Defense shall proceed imme-
diately with the full-scale engineering development of
the MX missile and a Multiple Protective Structure
(MPS) basing mode and shall continue such develop-
ment in a manner that will achieve an Initial Oper-
ational Capability of such missile and basing mode not
later than December 31, 1986.

‘“(c) Notwithstanding any other provision of law, the
initial phase of construction shall be limited to 2,300
protective shelters for the MX missile in the initial de-
ployment area.

‘“(d) In accordance with the finding of the Congress
expressed in subsection (a), a full system of at least
4,600 protective shelters may be deployed in the initial
deployment area if, after completion of a study to be
conducted by the Secretary of Defense of an alternate
site for a portion of the system, it is determined by the
Congress that adverse cost, military considerations, or
other reasons preclude split basing.”’

DEVELOPMENT OF MX MISSILE SYSTEM

Pub. L. 96-29, title II, §202, June 27, 1979, 93 Stat. 79,
provided that:

‘“(a) It is the sense of the Congress that maintaining
a survivable land-based intercontinental ballistic mis-
sile system is vital to the security of the United States
and that development of a new basing mode for land-
based intercontinental ballistic missiles is necessary to
assure the survivability of the land-based system. To
this end, the development of the MX missile, together
with a new basing mode for such missile, should pro-
ceed so as to achieve Initial Operational Capability
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(IOC) for both such missile and such basing mode at the
earliest practicable date.

“(b) In addition, it is the sense of the Congress that
the basing mode for the MX missile should be restricted
to location on the least productive land available that
is suitable for such purpose.

‘“(¢c) In accordance with the sense of Congress ex-
pressed in subsection (a), the Secretary of Defense shall
proceed immediately with full scale engineering devel-
opment of the missile basing mode known as the Mul-
tiple Protective Structure (MPS) system concurrently
with full scale engineering development of the MX mis-
sile, unless and until the Secretary of Defense certifies
to the Congress that an alternative basing mode is
militarily or technologically superior to, and is more
cost effective than, the MPS system or the President
informs the Congress that in his view the MPS system
is not consistent with United States national security
interests.

‘(d) Nothing in this section shall be construed to pro-
hibit or restrict the study of alternative basing modes
for land-based intercontinental ballistic missiles.”

REPORTS TO CONGRESS OF ACQUISITIONS FOR MAJOR
DEFENSE SYSTEMS

Section 811 of Pub. L. 94-106, as amended by Pub. L.
96-107, title VIII, §809, Nov. 9, 1979, 93 Stat. 815; Pub. L.
97-86, title IX, §917(e), Dec. 1, 1981, 95 Stat. 1131, which
required reports to Congress respecting acquisitions of
major defense systems, including total program acqui-
sition unit costs, was repealed by Pub. L. 97-252, title
XI, §1107(b), Sept. 8, 1982, 96 Stat. 746, effective Jan. 1,
1983, as provided in section 1107(c) of Pub. L. 97-252, set
out as an Effective Date note under section 2432 of this
title. See sections 2432 and 2433 of this title.

TRIDENT SUPPORT SITE, BANGOR, WASHINGTON;
FINANCIAL AID TO LOCAL COMMUNITIES; REPORTS

Section 608 of Pub. L. 93-552, title VI, Dec. 27, 1974, 88
Stat. 1763, provided:

‘“(a) The Secretary of Defense is authorized to assist
communities located near the TRIDENT Support Site
Bangor, Washington, in meeting the costs of providing
increased municipal services and facilities to the resi-
dents of such communities, if the Secretary determines
that there is an immediate and substantial increase in
the need for such services and facilities in such commu-
nities as a direct result of work being carried out in
connection with the construction, installation, testing,
and operation of the TRIDENT Weapon System and
that an unfair and excessive financial burden will be in-
curred by such communities as a result of the increased
need for such services and facilities.

‘“(b) The Secretary of Defense shall carry out the pro-
visions of this section through existing Federal pro-
grams. The Secretary is authorized to supplement
funds made available under such Federal programs to
the extent necessary to carry out the provisions of this
section, and is authorized to provide financial assist-
ance to communities described in subsection (a) of this
section to help such communities pay their share of the
costs under such programs. The heads of all depart-
ments and agencies concerned shall cooperate fully
with the Secretary of Defense in carrying out the pro-
visions of this section on a priority basis.

‘“(c) In determining the amount of financial assist-
ance to be made available under this section to any
local community for any community service or facil-
ity, the Secretary of Defense shall consult with the
head of the department or agency of the Federal Gov-
ernment concerned with the type of service or facility
for which financial assistance is being made available
and shall take into consideration (1) the time lag be-
tween the initial impact of increased population in any
such community and any increase in the local tax base
which will result from such increased population, (2)
the possible temporary nature of the increased popu-
lation and the long-range cost impact on the perma-
nent residents of any such community, and (3) such
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other pertinent factors as the Secretary of Defense
deems appropriate.

‘(d) Any funds appropriated to the Department of De-
fense for the fiscal year beginning July 1, 1974, for car-
rying out the TRIDENT Weapon System shall be uti-
lized by the Secretary of Defense in carrying out the
provisions of this section to the extent that funds are
unavailable under other Federal programs. Funds ap-
propriated to the Department of Defense for any fiscal
year beginning after June 30, 1975, for carrying out the
TRIDENT Weapon System may, to the extent specifi-
cally authorized in an annual Military Construction
Authorization Act, be utilized by the Secretary of De-
fense in carrying out the provision of this section to
the extent that funds are unavailable under other Fed-
eral programs.

‘‘(e) The Secretary shall transmit to the Committees
on Armed Services of the Senate and the House of Rep-
resentatives semiannual reports indicating the total
amount expended in the case of each local community
which was provided assistance under the authority of
this section during the preceding six-month period, the
specific projects for which assistance was provided dur-
ing such period, and the total amount provided for each
such project during such period.”

§2432. Selected Acquisition Reports

(a) In this section:

(1) The term ‘‘program acquisition unit
cost”’, with respect to a major defense acquisi-
tion program, means the amount equal to (A)
the total cost for development and procure-
ment of, and system-specific military con-
struction for, the acquisition program, divided
by (B) the number of fully-configured end
items to be produced for the acquisition pro-
gram.

(2) The term ‘‘procurement unit cost’, with
respect to a major defense acquisition pro-
gram, means the amount equal to (A) the total
of all funds programmed to be available for ob-
ligation for procurement for the program, di-
vided by (B) the number of fully-configured
end items to be procured.

(3) The term ‘‘major contract’, with respect
to a major defense acquisition program, means
each of the six largest prime, associate, or
Government-furnished equipment contracts
under the program that is in excess of
$40,000,000 and that is not a firm, fixed price
contract.

(4) The term ‘‘full life-cycle cost’, with re-
spect to a major defense acquisition program,
means all costs of development, procurement,
military construction, and operations and sup-
port, without regard to funding source or man-
agement control.

(b)(1) The Secretary of Defense shall submit to
Congress at the end of each fiscal-year quarter a
report on current major defense acquisition pro-
grams. Except as provided in paragraphs (2) and
(3), each such report shall include a status re-
port on each defense acquisition program that
at the end of such quarter is a major defense ac-
quisition program. Reports under this section
shall be known as Selected Acquisition Reports.

(2) A status report on a major defense acquisi-
tion program need not be included in the Se-
lected Acquisition Report for the second, third,
or fourth quarter of a fiscal year if such a report
was included in a previous Selected Acquisition
Report for that fiscal year and during the period
since that report there has been—
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(A) less than a 15 percent increase in pro-
gram acquisition unit cost and current pro-
curement unit cost for the program (or for
each designated subprogram under the pro-
gram); and

(B) less than a six-month delay in any pro-
gram schedule milestone shown in the Se-
lected Acquisition Report.

(3)(A) The Secretary of Defense may waive the
requirement for submission of Selected Acquisi-
tion Reports for a program for a fiscal year if—

(i) the program has not entered system de-
velopment and demonstration;

(ii) a reasonable cost estimate has not been
established for such program; and

(iii) the system configuration for such pro-
gram is not well defined.

(B) The Secretary shall submit to the Commit-
tee on Armed Services of the Senate and the
Committee on Armed Services of the House of
Representatives a written notification of each
waiver under subparagraph (A) for a program for
a fiscal year not later than 60 days before the
President submits the budget to Congress pursu-
ant to section 1105 of title 31 in that fiscal year.

(c)(1) Each Selected Acquisition Report for the
first quarter for a fiscal year shall include—

(A) the same information, in detailed and
summarized form, as is provided in reports
submitted under section 2431 of this title;

(B) the current program acquisition unit
cost for each major defense acquisition pro-
gram or designated major subprogram in-
cluded in the report and the history of that
cost from the date the program or subprogram
was first included in a Selected Acquisition
Report to the end of the quarter for which the
current report is submitted;

(C) the current procurement unit cost for
each major defense acquisition program or
designated major subprogram included in the
report and the history of that cost from the
date the program or subprogram was first in-
cluded in a Selected Acquisition Report to the
end of the quarter for which the current report
is submitted; and

(D) such other information as the Secretary
of Defense considers appropriate.

(2) Bach Selected Acquisition Report for the
first quarter of a fiscal year shall be designed to
provide to the Committee on Armed Services of
the Senate and the Committee on Armed Serv-
ices of the House of Representatives the infor-
mation such Committees need to perform their
oversight functions. Whenever the Secretary of
Defense proposes to make changes in the con-
tent of a Selected Acquisition Report, the Sec-
retary shall submit a notice of the proposed
changes to such committees. The changes shall
be considered approved by the Secretary, and
may be incorporated into the report, only after
the end of the 60-day period beginning on the
date on which the notice is received by those
committees.

(3) In addition to the material required by
paragraphs (1) and (2), each Selected Acquisition
Report for the first quarter of a fiscal year shall
include the following:

(A) A full life-cycle cost analysis for each
major defense acquisition program and each
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designated major subprogram included in the
report that is in the system development and
demonstration stage or has completed that
stage. The Secretary of Defense shall ensure
that this subparagraph is implemented in a
uniform manner, to the extent practicable,
throughout the Department of Defense.

(B) If the system that is included in that
major defense acquisition program has an an-
tecedent system, a full life-cycle cost analysis
for that system.

(4) Selected Acquisition Reports for the first
quarter of a fiscal year shall be known as com-
prehensive annual Selected Acquisition Reports.

(d)(1) Each Selected Acquisition Report for the
second, third, and fourth quarters of a fiscal
yvear shall include—

(A) with respect to each major defense ac-
quisition program that was included in the
most recent comprehensive annual Selected
Acquisition Report, the information described
in subsection (e); and

(B) with respect to each major defense acqui-
sition program that was not included in the
most recent comprehensive annual Selected
Acquisition Report, the information described
in subsection (c).

(2) Selected Acquisition Reports for the sec-
ond, third, and fourth quarters of a fiscal year
shall be known as Quarterly Selected Acquisi-
tion Reports.

(e) Information to be included under this sub-
section in a Quarterly Selected Acquisition Re-
port with respect to a major defense acquisition
program is as follows:

(1) The quantity of items to be purchased
under the program.

(2) The program acquisition cost.

(3) The program acquisition unit cost for the
program (or for each designated major subpro-
gram under the program).

(4) The current procurement cost for the pro-
gram.

(5) The current procurement unit cost for
the program (or for each designated major
subprogram under the program).

(6) The reasons for any change in program
acquisition cost, program acquisition unit
cost, procurement cost, or procurement unit
cost or in program schedule from the previous
Selected Acquisition Report.

(7) The reasons for any significant changes
(from the previous Selected Acquisition Re-
port) in the total program cost for develop-
ment and procurement of the software compo-
nent of the program or subprogram, schedule
milestones for the software component of the
program or subprogram, or expected perform-
ance for the software component of the pro-
gram or subprogram that are known, expected,
or anticipated by the program manager.

(8) The major contracts under the program
and designated major subprograms under the
program and the reasons for any cost or sched-
ule variances under those contracts since the
last Selected Acquisition Report.

(9) Program highlights since the last Se-
lected Acquisition Report.

(f) Bach comprehensive annual Selected Ac-
quisition Report shall be submitted within 60
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days after the date on which the President
transmits the Budget to Congress for the follow-
ing fiscal year, and each Quarterly Selected Ac-
quisition Report shall be submitted within 45
days after the end of the fiscal-year quarter.

(g) The requirements of this section with re-
spect to a major defense acquisition program or
designated major subprogram shall cease to
apply after 90 percent of the items to be deliv-
ered to the United States under the program or
subprogram (shown as the total quantity of
items to be purchased under the program or sub-
program in the most recent Selected Acquisition
Report) have been delivered or 90 percent of
planned expenditures under the program or sub-
program have been made.

(h)(1) Total program reporting under this sec-
tion shall apply to a major defense acquisition
program when funds have been appropriated for
such program and the Secretary of Defense has
decided to proceed to system development and
demonstration of such program. Reporting may
be limited to the development program as pro-
vided in paragraph (2) before a decision is made
by the Secretary of Defense to proceed to sys-
tem development and demonstration if the Sec-
retary notifies the Committee on Armed Serv-
ices of the Senate and the Committee on Armed
Services of the House of Representatives of the
intention to submit a limited report under this
subsection not less than 15 days before a report
is due under this section.

(2) A limited report under this subsection shall
include the following:

(A) The same information, in detail and
summarized form, as is provided in reports
submitted under subsections (b)(1) and (b)(3) of
section 2431 of this title.

(B) Reasons for any change in the develop-
ment cost and schedule.

(C) The major contracts under the develop-
ment program and designated major subpro-
grams under the program and the reasons for
any cost or schedule variances under those
contracts since the last Selected Acquisition
Report.

(D) Program highlights since the last Se-
lected Acquisition Report.

(E) Other information as the Secretary of
Defense considers appropriate.

(3) The submission requirements for a limited
report under this subsection shall be the same as
for quarterly Selected Acquisition Reports for
total program reporting.

(Added Pub. L. 97-252, title XI, §1107(a)(1), Sept.
8, 1982, 96 Stat. 739, §139a; amended Pub. L.
98-525, title XII, §1242(a), Oct. 19, 1984, 98 Stat.
2606; Pub. L. 99-145, title XII, §1201, Nov. 8, 1985,
99 Stat. 715; renumbered §2432 and amended Pub.
L. 99-433, title I, §§101(a)(5), 110(d)(13), (g)(7), Oct.
1, 1986, 100 Stat. 995, 1003, 1004; Pub. L. 99-500,
§101(c) [title X, §961(a)], Oct. 18, 1986, 100 Stat.
1783-82, 1783-175, and Pub. L. 99-591, §101(c) [title
X, §961(a)], Oct. 30, 1986, 100 Stat. 3341-82,
3341-175; Pub. L. 99-661, div. A, title IX, formerly
title IV, §961(a), Nov. 14, 1986, 100 Stat. 3955, re-
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21,
1987, 101 Stat. 273; Pub. L. 100-26, §7(b)(3), (K)(2),
Apr. 21, 1987, 101 Stat. 279, 284; Pub. L. 100-180,
div. A, title XII, §1233(a)(1), title XIII,
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§1314(a)(1), Dec. 4, 1987, 101 Stat. 1161, 1175; Pub.
L. 101-189, div. A, title VIII, §811(c), Nov. 29, 1989,
103 Stat. 1493; Pub. L. 101-510, div. A, title XIV,
§§1407(a)—(c), 1484(f)(4), Nov. 5, 1990, 104 Stat. 1681,
1717; Pub. L. 102-25, title VII, §701(f)(3), Apr. 6,
1991, 105 Stat. 115; Pub. L. 102-190, div. A, title
VIII, §801(b)(2), title X, §1061(a)(14), Dec. 5, 1991,
105 Stat. 1412, 1473; Pub. L. 102-484, div. A, title
VIII, §817(c), Oct. 23, 1992, 106 Stat. 2455; Pub. L.
103-355, title III, §3002(a)(1), (b)-(h), Oct. 13, 1994,
108 Stat. 3328, 3329; Pub. L. 104-106, div. A, title
XV, §1502(a)(1), Feb. 10, 1996, 110 Stat. 502; Pub.
L. 104-201, div. A, title VIII, §806, Sept. 23, 1996,
110 Stat. 2606; Pub. L. 105-85, div. A, title VIII,
§841(c), Nov. 18, 1997, 111 Stat. 1843; Pub. L.
106-65, div. A, title X, §1067(1), Oct. 5, 1999, 113
Stat. 774; Pub. L. 107-107, div. A, title VIII,
§821(a), Dec. 28, 2001, 115 Stat. 1181; Pub. L.
108-136, div. A, title X, §1045(a)(6), Nov. 24, 2003,
117 Stat. 1612; Pub. L. 108-375, div. A, title VIII,
§801(b)(2), Oct. 28, 2004, 118 Stat. 2004; Pub. L.
109-364, div. A, title X, §1071(g)(10), Oct. 17, 2006,
120 Stat. 2402; Pub. L. 110417, [div. A], title VIII,
§811(b), Oct. 14, 2008, 122 Stat. 4521.)

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.

AMENDMENTS

2008—Subsec. (b)(2)(A). Pub. L. 110-417, §811(b)(1), in-
serted ‘‘for the program (or for each designated subpro-
gram under the program)” after ‘‘procurement unit
cost’.

Subsec. (c)(1)(B). Pub. L. 110417, §811(b)(2)(A), in-
serted ‘‘or designated major subprogram’ after ‘‘for
each major defense acquisition program’ and ‘‘or sub-
program’’ after ‘‘the program’.

Subsec. (c)(1)(C). Pub. L. 110-417, §811(b)(2)(B), in-
serted ‘‘or designated major subprogram’ after ‘‘major
defense acquisition program’ and ‘‘or subprogram’’
after ‘‘the program.

Subsec. (c)(3)(A). Pub. L. 110417, §811(b)(2)(C), in-
serted ‘‘and each designated major subprogram’ after
‘“‘for each major defense acquisition program®.

Subsec. (e)(3). Pub. L. 110417, §811(b)(3)(A), inserted
‘‘for the program (or for each designated major subpro-
gram under the program)’’ before period at end.

Subsec. (e)(5). Pub. L. 110417, §811(b)(3)(B), inserted
‘“(or for each designated major subprogram under the
program)’’ before period at end.

Subsec. (e)(7). Pub. L. 110-417, §811(b)(3)(C), inserted
‘‘or subprogram’’ after ‘‘of the program’ wherever ap-
pearing.

Subsec. (e)(8). Pub. L. 110417, §811(b)(3)(D), inserted
‘“‘and designated major subprograms under the pro-
gram’’ after ‘‘the program”.

Subsec. (g). Pub. L. 110-417, §811(b)(4), inserted ‘‘or
designated major subprogram’ after ‘‘major defense ac-
quisition program’ and ‘‘or subprogram’ after ‘‘the
program’’ wherever appearing.

Subsec. (h)(2)(C). Pub. L. 110-417, §811(b)(b), inserted
‘“‘and designated major subprograms under the pro-
gram’’ after ‘‘the development program’’.

2006—Subsec. (e)(7) to (9). Pub. L. 109-364 made tech-
nical correction to directory language of Pub. L.
108-375, §801(b)(2). See 2004 Amendment note below.

2004—Subsec. (e)(7) to (9). Pub. L. 108-375, §801(b)(2),
as amended by Pub. L. 109-364, added par. (7) and redes-
ignated former pars. (7) and (8) as (8) and (9), respec-
tively.

2003—Subsec. (h)(1). Pub. L. 108-136 inserted ‘‘pro-
gram’’ after ‘‘for such” in first sentence.

2001—Subsecs. (B)(3)(A)({H), (c)B)(A), (h)A). Pub. L.
107-107 substituted ‘‘system development and dem-
onstration” for ‘‘engineering and manufacturing devel-
opment’’ wherever appearing.
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1999—Subsecs. (b)(3)(B), (¢)(2), (h)(1). Pub. L. 106-65
substituted ‘‘and the Committee on Armed Services”
for ‘‘and the Committee on National Security’’.

1997—Subsec. (h)(2)(D) to (F). Pub. L. 105-85 redesig-
nated subpars. (E) and (F) as (D) and (E), respectively,
and struck out former subpar. (D) which read as fol-
lows: ‘“The completion status of the development pro-
gram expressed—

‘(i) as the percentage that the number of years for
which funds have been appropriated for the develop-
ment program is of the number of years for which it
is planned that funds will be appropriated for the pro-
gram; and

‘“(ii) as the percentage that the amount of funds
that have been appropriated for the development pro-
gram is of the total amount of funds which it is
planned will be appropriated for the program.’’
1996—Subsec. (b)(3)(B). Pub. L. 104-106 substituted

“Committee on Armed Services of the Senate and the
Committee on National Security of the House of Rep-
resentatives’” for ‘““‘Committees on Armed Services of
the Senate and House of Representatives’.

Subsec. (c)(1). Pub. L. 104-201, §806(1), struck out
“and” at end of subpar. (B), added subpar. (C), and re-
designated former subpar. (C) as (D).

Subsec. (¢)(2). Pub. L. 104-106 substituted ‘‘Committee
on Armed Services of the Senate and the Committee on
National Security of the House of Representatives’ for
“Committees on Armed Services of the Senate and
House of Representatives’.

Subsec. (e)(8), (9). Pub. L. 104201, §806(2), redesig-
nated par. (9) as (8) and struck out former par. (8) which
read as follows: ‘“The completion status of the program
(A) expressed as the percentage that the number of
years for which funds have been appropriated for the
program is of the number of years for which it is
planned that funds will be appropriated for the pro-
gram, and (B) expressed as the percentage that the
amount of funds that have been appropriated for the
program is of the total amount of funds which it is
planned will be appropriated for the program.”

Subsec. (h)(1). Pub. L. 104-106 substituted ‘“Commit-
tee on Armed Services of the Senate and the Commit-
tee on National Security of the House of Representa-
tives” for ‘‘Committees on Armed Services of the Sen-
ate and House of Representatives’.

1994—Subsec. (a)(2). Pub. L. 103-355, §3002(a)(1), struck
out ‘“‘for a fiscal year, reduced by the amount of funds
programmed to be available for obligation for such fis-
cal year for advanced procurement for such program in
any subsequent year and increased by any amount ap-
propriated in years before such fiscal year for advanced
procurement for such program in such fiscal year’
after ‘“‘procurement for the program’ in cl. (A), ‘“‘with
such funds during such fiscal year’ after ‘“‘procured’ in
cl. (B), and last sentence which read as follows: ‘‘If for
any fiscal year the funds appropriated, or the number
of fully-configured end items to be purchased, differ
from those programmed, the procurement unit cost
shall be revised to reflect the appropriated amounts
and quantities.”

Subsec. (a)(3). Pub. L. 103-355, §3002(b), inserted before
period at end ‘‘and that is not a firm, fixed price con-
tract’.

Subsec. (a)(4). Pub. L. 103-355, §3002(c), substituted
“means all costs of development, procurement, mili-
tary construction, and operations and support, without
regard to funding source or management control.” for
‘““has the meaning given the term ‘cost of the program’
in section 2434(b)(2) of this title.”

Subsec. (b)(3)(A)(1). Pub. L. 103-355, §3002(h)(1), struck
out ‘‘full scale development or’’ before ‘‘engineering’’.

Subsec. (c)(2). Pub. L. 103-355, §3002(d), substituted
second sentence for former second sentence which read
as follows: ‘“The Secretary of Defense may approve
changes in the content of the Selected Acquisition Re-
port if the Secretary provides such Committees with
written notification of such changes at least 60 days be-
fore the date of the report that incorporates the
changes.”
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Subsec. (¢)(3)(A). Pub. L. 103-355, §3002(f)(2), (h)(2),
substituted ‘‘engineering and manufacturing’’ for ‘‘full-
scale engineering” and inserted at end ‘“The Secretary
of Defense shall ensure that this subparagraph is imple-
mented in a uniform manner, to the extent practicable,
throughout the Department of Defense.”

Subsec. (¢)(3)(C). Pub. L. 103-355, §3002(e), struck out
subpar. (C) which required production information for
each major defense acquisition program included in re-
port that is produced at rate of six units or more per
year.

Subsec. (c¢)(5). Pub. L. 103-355, §3002(f)(1), struck out
par. (5) which read as follows: ‘“The Secretary of De-
fense shall ensure that paragraph (4) of subsection (a)
is implemented in a uniform manner, to the extent
practicable, throughout the Department of Defense.”

Subsec. (f). Pub. L. 103-355, §3002(g), struck out last
sentence which read as follows: ‘“‘A preliminary report
shall be submitted for each annual Selected Acquisi-
tion Report within 30 days of the date on which the
President submits the Budget to Congress.”’

Subsec. (h)(1). Pub. L. 103-355, §3002(h)(3), substituted
‘‘engineering and manufacturing’’ for ‘‘full-scale engi-
neering’’ in two places.

1992—Subsec. (a)(3). Pub. L. 102-484, §817(c)(1), added
par. (3) and struck out former par. (3) which read as fol-
lows: ‘“The term ‘major contract’, with respect to a
major defense acquisition program, means (A) each
prime contract under the program, and (B) each associ-
ate or Government-furnished equipment contract under
the program that is one of the six largest contracts
under the program in dollar amount and that is in ex-
cess of $40,000,000.”

Subsec. (b)(3). Pub. L. 102-484, §817(c)(2), added par. (3)
and struck out former par. (3) which read as follows: ‘A
status report on a particular major defense acquisition
program need not be included in any Selected Acquisi-
tion Report with the approval of the Committees on
Armed Services of the Senate and House of Representa-
tives.”

Subsec. (¢)(2). Pub. L. 102-484, §817(c)(3), added sen-
tence at end and struck out former last sentence which
read as follows: ‘“A change in the content of the Se-
lected Acquisition Report for the first quarter of a fis-
cal year from the content as reported for the first quar-
ter of the previous fiscal year may not be made until
appropriate officials of the Department of Defense con-
sult with such Committees regarding the proposed
changes.”’

Subsec. (¢)(3)(C)(1) to (vii). Pub. L. 102-484, §817(c)(4),
added cls. (i) to (vii) and struck out former cls. (i) to
(vii) which contained similar specification and esti-
mation requirements.

1991—Subsec. (a)(4). Pub. L. 102-190, §801(b)(2), sub-
stituted 2434(b)(2)”’ for ‘‘2434(c)(2)”.

Subsec. (¢)(b). Pub. L. 102-25 substituted ‘‘subsection
(a)”’ for ‘‘section 2432(a) of title 10, United States Code,
as added by subsection (a)(2),”.

Subsec. (h)(2)(A). Pub. L. 102-190, §1061(a)(14), sub-
stituted ““(b)(1) and (b)(3)” for ““(c)(1) and (c)(3)”.

1990—Subsec. (a)(4). Pub. L. 101-510, §1407(b), added
par. (4).

Subsec. (¢)(3). Pub. L. 101-510, §1484(f)(4)(A), sub-
stituted ‘‘include the following:” for ‘‘include—"’ in in-
troductory provisions.

Subsec. (¢)(3)(A). Pub. L. 101-510, §1407(a), amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘a full life-cycle cost analysis for each
major defense acquisition program included in the re-
port that—

‘(i) is in the full-scale engineering development
stage or has completed that stage; and
‘“(ii) was first included in a Selected Acquisition

Report for a quarter after the first quarter of fiscal

year 1985;.

Subsec. (c)(3)(B). Pub. L. 101-510, §1484(f)(4)(B), (O),
substituted <“If” for ‘‘if”’ and a period for *‘; and’’.

Subsec. (¢)(3)(C). Pub. L. 101-510, §1484(£)(4)(B), (D),
substituted ‘‘Production’ for ‘‘production’ and ‘‘pro-
gram) the following:”’ for ‘‘program)—’"’ in introductory
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provisions, ‘‘Specification” for ‘‘specification’” in cls.
(i) to (iv), “Estimation’ for ‘‘estimation’ in cls. (v) to
(vii), a period for a semicolon in cls. (i) to (v), and a pe-
riod for ‘‘; and” in cl. (vi).

Subsec. (¢)(5). Pub. L. 101-510, §1407(c), added par. (5).

1989—Subsec. (b)(2)(A). Pub. L. 101-189 substituted ‘15
percent increase in program acquisition unit cost and
current procurement unit cost’ for ‘6 percent change
in total program cost’’.

1987—Pub. L. 100-180, §1314(a)(1), made technical
amendment to directory language of Pub. L. 99-433,
§101(a)(5). See 1986 Amendment note below.

Subsec. (a). Pub. L. 100-26, §7(b)(3)(A), as amended by
Pub. L. 100-180, §1233(a)(1), redesignated pars. (2) to (4)
as (1) to (3), respectively, and struck out former par. (1)
which defined ‘‘major defense acquisition program.

Pub. L. 100-26, §7(k)(2)(A), inserted ‘‘The term’ after
each par. designation and struck out uppercase letter
of first word after first quotation marks in each par.
and substituted lowercase letter.

Subsec. (a)(2). Pub. L. 100-26, §7(b)(3)(B), substituted
“programmed’’ for ‘‘programed’’ wherever appearing.

1986—Pub. L. 99-433, §101(a)(5), as amended by Pub. L.
100-180, §1314(a)(1), renumbered section 139a of this title
as this section.

Pub. L. 99433, §110(d)(13), struck out ‘‘Oversight of
cost growth in major programs:” before ‘‘Selected Ac-
quisition Reports’’ in section catchline.

Subsec. (a)(3). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§961(a)(1)], Pub. L. 99-661, §961(a)(1), amended
par. (3) identically, inserting provision that if for any
fiscal year the funds appropriated, or the number of
fully-configured end items to be purchased, differ from
those programmed, the procurement unit cost shall be
revised to reflect the appropriated amounts and quan-
tities.

Subsec. (a)(4). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§961(a)(2)], Pub. L. 99-661, §961(a)(2), amended
par. (4) identically, substituting ¢$40,000,000" for
*°$2,000,000"".

Subsec. (b)(2)(B). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§961(a)(3)], Pub. L. 99-661, §961(a)(3), amended
subpar. (B) identically, substituting ‘‘six-month’ for
“three-month”.

Subsec. (c)(1). Pub. L. 99-433, §110(g)(7), substituted
‘‘section 2431 for ‘‘section 139”".

Subsec. (¢)(2). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§961(a)(4)], Pub. L. 99-661, §961(a)(4), amended
subsec. (c) identically, enacting a new par. (2) and
striking out former par. (2) which read as follows:
“Each Selected Acquisition Report for the first quarter
of a fiscal year shall be prepared and submitted with
the same content as was used for the Selected Acquisi-
tion Report for the first quarter of fiscal year 1984.”

Subsec. (¢)(3)(C). Pub. L. 99-500 and Pub. L. 99-591,
§101(c) [§961(a)(5)], Pub. L. 99-661, §961(a)(5), amended
subpar. (C) identically, inserting in provision preceding
cl. (i) “that is produced at a rate of six units or more
per year’ after ‘‘report’.

Subsec. (h). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§961(a)(6)], Pub. L. 99-661, §961(a)(6), amended section
identically, adding subsec. (h).

1985—Subsec. (¢). Pub. L. 99-145 amended subsec. (c¢)
generally. Prior to amendment, subsec. (¢) read as fol-
lows: ‘“Each Selected Acquisition Report for the first
quarter of a fiscal year shall include (1) the same infor-
mation, in detailed and summarized form, as is pro-
vided in reports submitted under section 139 of this
title, (2) the current program acquisition unit cost for
each major defense acquisition program included in the
report and the history of that cost from the date the
program was first included in a Selected Acquisition
Report to the end of the quarter for which the current
report is submitted, and (3) such other information as
the Secretary of Defense considers appropriate. Se-
lected Acquisition Reports for the first quarter of a fis-
cal year shall be known as comprehensive annual Se-
lected Acquisition Reports.”

1984—Subsec. (a)(3). Pub. L. 98-525, §1242(a)(1), sub-
stituted ‘‘funds programed to be available for obliga-
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tion for procurement’ for ‘‘procurement funds appro-
priated” and ‘‘of funds programed to be available for
obligation’ for ‘‘of funds appropriated”’.

Subsec. (a)(4). Pub. L. 98-525, §1242(a)(2),
“‘and that is in excess of $2,000,000°".

Subsec. (b)(2). Pub. L. 98-525, §1242(a)(3), substituted
‘“‘during the period since that report there has been—
(A) less than a 5 percent change in total program cost;
and (B) less than a three-month delay in any program
schedule milestone shown in the Selected Acquisition
Report” for ‘‘there has been no change in program cost,
performance, or schedule since the most recent such re-
port”’.

Subsec. (f). Pub. L. 98-525, §1242(a)(4), substituted:
60> for ‘30, ‘45> for ‘30, and ‘‘A preliminary report
shall be submitted for each annual Selected Acquisi-
tion Report within 30 days of the date on which the
President submits the Budget to Congress’ for “If a
preliminary report is submitted for the comprehensive
annual Selected Acquisition Report in any year, the
final report shall be submitted within 15 days after the
submission of the preliminary report’.

Subsec. (g). Pub. L. 98-525, §1242(a)(5), added subsec.
().

inserted

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-364, div. A, title X, §1071(g), Oct. 17, 2006,
120 Stat. 2402, provided that the amendment made by
section 1071(g)(10) is effective as of Oct. 28, 2004, and as
if included in Pub. L. 108-375 as enacted.

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-375, div. A, title VIII, §801(c), Oct. 28, 2004,
118 Stat. 2004, provided that: ‘“The amendments made
by this section [amending this section and section 2433
of this title] shall take effect on the date occurring 60
days after the date of the enactment of this Act [Oct.
28, 2004], and shall apply with respect to reports due to
be submitted to Congress on or after such date.”

EFFECTIVE DATE OF 1990 AMENDMENT

Section 1407(d) of Pub. L. 101-510, as amended by Pub.
L. 102-25, title VII, §704(a)(8), Apr. 6, 1991, 105 Stat. 119,
provided that: “The amendments made by subsection
(a) [amending this section] shall take effect with re-
spect to Selected Acquisition Reports submitted under
section 2432 of title 10, United States Code, after De-
cember 31, 1991.”

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by section 1233(a)(1) of Pub. L. 100-180 ap-
plicable as if included in enactment of the Defense
Technical Corrections Act of 1987, Pub. L. 100-26, see
section 1233(c) of Pub. L. 100-180, set out as a note under
section 101 of this title.

Amendment by section 1314(a)(1) of Pub. L. 100-180 ap-
plicable as if included in enactment of the Goldwater-
Nichols Department of Defense Reorganization Act of
1986, Pub. L. 99-433, see section 1314(e) of Pub. L.
100-180, set out as a note under section 743 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 101(c) [title IX, §961(c)] of Pub. L. 99-500 and
Pub. L. 99-591, and section 961(c) of title IX, formerly
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that:
“The amendments made by subsections (a) and (b)
[amending this section and section 2433 of this title]
shall take effect on January 1, 1987.”

EFFECTIVE DATE

Section 1107(c) of Pub. L. 97-252 provided that: ‘‘Sec-
tions 139a and 139b [now 2432 and 2433] of title 10, United
States Code, as added by subsection (a), shall take ef-
fect on January 1, 1983, and shall apply beginning with
respect to reports for the first quarter of fiscal year
1983. The repeal made by subsection (b) [repealing Pub.
L. 94-106, as amended, set out as Reports to Congress of
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Acquisitions for Major Defense Systems note under sec-
tion 2431 of this title] shall take effect on January 1,
1983.”

SELECTED ACQUISITION REPORTS FOR CERTAIN
PROGRAMS

Section 127 of Pub. L. 100-180, as amended by Pub. L.
102-484, div. A, title VIII, §817(a), Oct. 23, 1992, 106 Stat.
2454, provided that:

‘“‘(a) SAR COVERAGE FOR ATB, ACM, AND ATA PRO-
GRAMS.—The Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and
House of Representatives, in accordance with the provi-
sions of subsection (b) of section 2432 of title 10, United
States Code, a Selected Acquisition Report with re-
spect to each program referred to in subsection (b), not-
withstanding that such a report would not otherwise be
required under section 2432 of title 10, United States
Code.

‘“(b) COVERED PROGRAMS.—Subsection (a) applies to
the Advanced Technology Bomber program, the Ad-
vanced Cruise Missile program, and the Advanced Tac-
tical Aircraft program.

““(c) SELECTED ACQUISITION REPORT DEFINED.—As used
in subsection (a), the term ‘Selected Acquisition Re-
port’ means a report containing the information re-
ferred to in section 2432 of title 10, United States
Code.”

SENSE OF CONGRESS ON PREPARATION OF CERTAIN ECO-
NOMIC IMPACT AND EMPLOYMENT INFORMATION CON-
CERNING NEW ACQUISITION PROGRAMS

Section 825 of Pub. L. 100-180 related to the sense of
Congress on preparation of certain economic impact
and employment information concerning new acquisi-
tion programs, prior to repeal by Pub. L. 104-106, div. D,
title XLIII, §4321(i)(4), Feb. 10, 1996, 110 Stat. 676.

DURATION OF ASSIGNMENT OF PROGRAM MANAGERS FOR
MAJOR PROGRAMS

Section 1243 of Pub. L. 98-525, as amended by Pub. L.
10026, §11(a)(1), Apr. 21, 1987, 101 Stat. 288, which relat-
ed to waivable minimum four-year tour of duty of pro-
gram managers for major defense acquisition programs,
was repealed and restated in section 2435(c) of this title
by Pub. L. 100-370, §1(i), July 19, 1988, 102 Stat. 848.

§2433. Unit cost reports

(a) In this section:

(1) Except as provided in section 2430a(d) of
this title, the terms ‘‘program acquisition unit
cost”, ‘“‘procurement unit cost’”, and ‘“‘major
contract’ have the same meanings as provided
in section 2432(a) of this title.

(2) The term ‘‘Baseline Estimate’, with re-
spect to a unit cost report that is submitted
under this section to the service acquisition
executive designated by the Secretary con-
cerned on a major defense acquisition program
or designated major subprogram, means the
cost estimate included in the baseline descrip-
tion for the program or subprogram under sec-
tion 2435 of this title.

(3) The term ‘‘procurement program’ means
a program for which funds for procurement are
authorized to be appropriated in a fiscal year.

(4) The term ‘‘significant cost growth
threshold” means the following:

(A) In the case of a major defense acquisi-
tion program or designated major defense
subprogram, a percentage increase in the
program acquisition unit cost for the pro-
gram or subprogram of—

(i) at least 15 percent over the program
acquisition unit cost for the program or
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subprogram as shown in the current Base-
line HEstimate for the program or subpro-
gram; or

(ii) at least 30 percent over the program
acquisition unit cost for the program or
subprogram as shown in the original Base-
line Estimate for the program or subpro-
gram.

(B) In the case of a major defense acquisi-
tion program or designated major defense
subprogram that is a procurement program,
a percentage increase in the procurement
unit cost for the program or subprogram of—

(i) at least 15 percent over the procure-
ment unit cost for the program or subpro-
gram as shown in the current Baseline Es-
timate for the program or subprogram; or

(i1) at least 30 percent over the procure-
ment unit cost for the program or subpro-
gram as shown in the original Baseline Es-
timate for the program or subprogram.

(5) The term ‘‘critical cost growth thresh-
old” means the following:

(A) In the case of a major defense acquisi-
tion program or designated major defense
subprogram, a percentage increase in the
program acquisition unit cost for the pro-
gram or subprogram of—

(i) at least 25 percent over the program
acquisition unit cost for the program or
subprogram as shown in the current Base-
line Estimate for the program or subpro-
gram; or

(ii) at least 50 percent over the program
acquisition unit cost for the program or
subprogram as shown in the original Base-
line Estimate for the program or subpro-
gram.

(B) In the case of a major defense acquisi-
tion program or designated major defense
subprogram that is a procurement program,
a percentage increase in the procurement
unit cost for the program or subprogram of—

(1) at least 25 percent over the procure-
ment unit cost for the program or subpro-
gram as shown in the current Baseline Es-
timate for the program or subprogram; or

(ii) at least 50 percent over the procure-
ment unit cost for the program or subpro-
gram as shown in the original Baseline Es-
timate for the program or subprogram.

(6) The term ‘‘original Baseline Estimate”
has the same meaning as provided in section
2435(d) of this title.

(b) The program manager for a major defense
acquisition program (other than a program not
required to be included in the Selected Acquisi-
tion Report for that quarter under section
2432(b)(3) of this title) shall, on a quarterly
basis, submit to the service acquisition execu-
tive designated by the Secretary concerned a
written report on the unit costs of the program
(or of each designated major subprogram under
the program). Each report shall be submitted
not more than 30 calendar days after the end of
that quarter. The program manager shall in-
clude in each such unit cost report the following
information with respect to the program (as of
the last day of the quarter for which the report
is made):
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(1) The program acquisition unit cost for the
program (or for each designated major subpro-
gram under the program).

(2) In the case of a procurement program,
the procurement unit cost for the program (or
for each designated major subprogram under
the program).

(3) Any cost variance or schedule variance in
a major contract under the program since the
contract was entered into.

(4) Any changes from program schedule
milestones or program performances reflected
in the baseline description established under
section 2435 of this title that are known, ex-
pected, or anticipated by the program man-
ager.

(5) Any significant changes in the total pro-
gram cost for development and procurement of
the software component of the program or
subprogram, schedule milestones for the soft-
ware component of the program or subpro-
gram, or expected performance for the soft-
ware component of the program or subpro-
gram that are known, expected, or anticipated
by the program manager.

(c) If the program manager of a major defense
acquisition program for which a unit cost report
has previously been submitted under subsection
(b) determines at any time during a quarter that
there is reasonable cause to believe that the pro-
gram acquisition unit cost for the program (or
for a designated major subprogram under the
program) or the procurement unit cost for the
program (or for such a subprogram), as applica-
ble, has increased by a percentage equal to or
greater than the significant cost growth thresh-
old; and if a unit cost report indicating an in-
crease of such percentage or more has not pre-
viously been submitted to the service acquisi-
tion executive designated by the Secretary con-
cerned, then the program manager shall imme-
diately submit to such service acquisition exec-
utive a unit cost report containing the informa-
tion, determined as of the date of the report, re-
quired under subsection (b).

(d)(1) When a unit cost report is submitted to
the service acquisition executive designated by
the Secretary concerned under this section with
respect to a major defense acquisition program
or any designated major subprogram under the
program, the service acquisition executive shall
determine whether the current program acquisi-
tion unit cost for the program or subprogram
has increased by a percentage equal to or great-
er than the significant cost growth threshold, or
the critical cost growth threshold, for the pro-
gram or subprogram.

(2) When a unit cost report is submitted to the
service acquisition executive designated by the
Secretary concerned under this section with re-
spect to a major defense acquisition program or
any designated major subprogram under the pro-
gram that is a procurement program, the service
acquisition executive, in addition to the deter-
mination under paragraph (1), shall determine
whether the procurement unit cost for the pro-
gram or subprogram has increased by a percent-
age equal to or greater than the significant cost
growth threshold, or the critical cost growth
threshold, for the program or subprogram.

(3) If, based upon the service acquisition ex-
ecutive’s determination, the Secretary con-
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cerned determines that the current program ac-
quisition unit cost has increased by a percent-
age equal to or greater than the significant cost
growth threshold or critical cost growth thresh-
old or that the procurement unit cost has in-
creased by a percentage equal to or greater than
the significant cost growth threshold or critical
cost growth threshold, the Secretary shall no-
tify Congress in writing of such determination
and of the increase with respect to the program
or subprogram concerned. In the case of a deter-
mination based on a quarterly report submitted
in accordance with subsection (b), the Secretary
shall submit the notification to Congress within
45 days after the end of the quarter. In the case
of a determination based on a report submitted
in accordance with subsection (c), the Secretary
shall submit the notification to Congress within
45 days after the date of that report. The Sec-
retary shall include in the notification the date
on which the determination was made.

(e)(1)(A) Except as provided in subparagraph
(B), whenever the Secretary concerned deter-
mines under subsection (d) that the program ac-
quisition unit cost or the procurement unit cost
of a major defense acquisition program or des-
ignated major subprogram has increased by a
percentage equal to or greater than the signifi-
cant cost growth threshold for the program or
subprogram, a Selected Acquisition Report shall
be submitted to Congress for the first fiscal-year
quarter ending on or after the date of the deter-
mination or for the fiscal-year quarter which
immediately precedes the first fiscal-year quar-
ter ending on or after that date. The report shall
include the information described in section
2432(e) of this title and shall be submitted in ac-
cordance with section 2432(f) of this title.

(B) Whenever the Secretary makes a deter-
mination referred to in subparagraph (A) in the
case of a major defense acquisition program or
designated major subprogram during the second
quarter of a fiscal year and before the date on
which the President transmits the budget for
the following fiscal year to Congress pursuant to
section 1105 of title 31, the Secretary is not re-
quired to file a Selected Acquisition Report
under subparagraph (A) but shall include the in-
formation described in subsection (g) regarding
that program or subprogram in the comprehen-
sive annual Selected Acquisition Report submit-
ted in that quarter.

(2) If the program acquisition unit cost or pro-
curement unit cost of a major defense acquisi-
tion program or designated major subprogram
(as determined by the Secretary under sub-
section (d)) increases by a percentage equal to or
greater than the critical cost growth threshold
for the program or subprogram, the Secretary of
Defense shall take actions consistent with the
requirements of section 2433a of this title.

(3) If a determination of an increase by a per-
centage equal to or greater than the significant
cost growth threshold is made by the Secretary
under subsection (d) and a Selected Acquisition
Report containing the information described in
subsection (g) is not submitted to Congress
under paragraph (1), or if a determination of an
increase by a percentage equal to or greater
than the critical cost growth threshold is made
by the Secretary under subsection (d) and the
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certification of the Secretary of Defense is not
submitted to Congress under paragraph (2),
funds appropriated for military construction, for
research, development, test, and evaluation, and
for procurement may not be obligated for a
major contract under the program. The prohibi-
tion on the obligation of funds for a major de-
fense acquisition program shall cease to apply
at the end of a period of 30 days of continuous
session of Congress (as determined under section
7307(b)(2) of this title) beginning on the date—
(A) on which Congress receives the Selected
Acquisition Report under paragraph (1) or
(2)(B) with respect to that program, in the
case of a determination of an increase by a
percentage equal to or greater than the sig-
nificant cost growth threshold (as determined
in subsection (d)); or
(B) on which Congress has received both the
Selected Acquisition Report under paragraph
(1) or (2)(B) and the certification of the Sec-
retary of Defense under paragraph (2)(A) with
respect to that program, in the case of an in-
crease by a percentage equal to or greater
than the critical cost growth threshold (as de-
termined under subsection (d)).

(f) Any determination of a percentage increase
under this section shall be stated in terms of
constant base year dollars (as described in sec-
tion 2430 of this title).

(g2)(1) Except as provided in paragraph (2), each
report under subsection (e) with respect to a
major defense acquisition program shall include
the following:

(A) The name of the major defense acquisi-
tion program.

(B) The date of the preparation of the report.

(C) The program phase as of the date of the
preparation of the report.

(D) The estimate of the program acquisition
cost for the program (and for each designated
major subprogram under the program) as
shown in the Selected Acquisition Report in
which the program or subprogram was first in-
cluded, expressed in constant base-year dollars
and in current dollars.

(E) The current program acquisition cost for
the program (and for each designated major
subprogram under the program) in constant
base-year dollars and in current dollars.

(F) A statement of the reasons for any in-
crease in program acquisition unit cost or pro-
curement unit cost for the program (or for any
designated major subprogram under the pro-
gram).

(G) The completion status of the program
and each designated major subprogram under
the program (i) expressed as the percentage
that the number of years for which funds have
been appropriated for the program or subpro-
gram is of the number of years for which it is
planned that funds will be appropriated for the
program or subprogram, and (ii) expressed as
the percentage that the amount of funds that
have been appropriated for the program or
subprogram is of the total amount of funds
which it is planned will be appropriated for
the program or subprogram.

(H) The fiscal year in which information on
the program and each designated major sub-
program under the program was first included
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in a Selected Acquisition Report (referred to
in this paragraph as the ‘‘base year’’) and the
date of that Selected Acquisition Report in
which information on the program or subpro-
gram was first included.

(I) The type of the Baseline Estimate that
was included in the baseline description under
section 2435 of this title and the date of the
Baseline Estimate.

(J) The current change and the total change,
in dollars and expressed as a percentage, in
the program acquisition unit cost for the pro-
gram (or for each designated major subpro-
gram under the program), stated both in con-
stant base-year dollars and in current dollars.

(K) The current change and the total change,
in dollars and expressed as a percentage, in
the procurement unit cost for the program (or
for each designated major subprogram under
the program), stated both in constant base-
year dollars and in current dollars and the
procurement unit cost for the program (or for
each designated major subprogram under the
program) for the succeeding fiscal year ex-
pressed in constant base-year dollars and in
current year dollars.

(L) The quantity of end items to be acquired
under the program and the current change and
total change, if any, in that quantity.

(M) The identities of the military and civil-
ian officers responsible for program manage-
ment and cost control of the program.

(N) The action taken and proposed to be
taken to control future cost growth of the pro-
gram.

(0O) Any changes made in the performance or
schedule milestones of the program and the
extent to which such changes have contributed
to the increase in program acquisition unit
cost or procurement unit cost for the program
(or for any designated major subprogram
under the program).

(P) The following contract performance as-
sessment information with respect to each
major contract under the program or subpro-
gram:

(i) The name of the contractor.

(ii) The phase that the contract is in at the
time of the preparation of the report.

(iii) The percentage of work under the con-
tract that has been completed.

(iv) Any current change and the total
change, in dollars and expressed as a per-
centage, in the contract cost.

(v) The percentage by which the contract
is currently ahead of or behind schedule.

(vi) A narrative providing a summary ex-
planation of the most significant occur-
rences, including cost and schedule vari-
ances under major contracts of the program
and any designated major subprogram under
the program, contributing to the changes
identified and a discussion of the effect these
occurrences will have on future program
costs and the program schedule.

(Q) In any case in which one or more prob-
lems with the software component of the pro-
gram or any designated major subprogram
under the program significantly contributed
to the increase in program unit costs, the ac-
tion taken and proposed to be taken to solve
such problems.
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(2) If a program acquisition unit cost increase
or a procurement unit cost increase for a major
defense acquisition program or designated major
subprogram that results in a report under this
subsection is due to termination or cancellation
of the entire program or subprogram, only the
information specified in clauses (A) through (F)
of paragraph (1) and the percentage change in
program acquisition unit cost or procurement
unit cost that resulted in the report need be in-
cluded in the report. The certification of the
Secretary of Defense under subsection (e) is not
required to be submitted for termination or can-
cellation of a program or subprogram.

(h) Reporting under this section shall not
apply if a program has received a limited report-
ing waiver under section 2432(h) of this title.

(Added Pub. L. 97-252, title XI, §1107(a)(1), Sept.
8, 1982, 96 Stat. 741, §139b; amended Pub. L. 98-94,
title XII, §1268(1), Sept. 24, 1983, 97 Stat. 705;
Pub. L. 98-525, title XII, §1242(b), Oct. 19, 1984, 98
Stat. 2607; Pub. L. 99-145, title XIII, §1303(a)(2),
Nov. 8, 1985, 99 Stat. 738; renumbered §2433 and
amended Pub. L. 99-433, title I, §§101(a)(b),
110(d)(14), (g2)(8), Oct. 1, 1986, 100 Stat. 995, 1003,
1004; Pub. L. 99-500, §101(c) [title X, §961(b)], Oct.
18, 1986, 100 Stat. 1783-82, 1783-176, and Pub. L.
99-591, §101(c) [title X, §961(b)], Oct. 30, 1986, 100
Stat. 3341-82, 3341-176; Pub. L. 99-661, div. A, title
IX, formerly title IV, §961(b), Nov. 14, 1986, 100
Stat. 3956, renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-26,
§7(b)4), (k)(T), Apr. 21, 1987, 101 Stat. 279, 284;
Pub. L. 100-180, div. A, title XIII, §1314(a)(1),
Dec. 4, 1987, 101 Stat. 1175; Pub. L. 101-189, div. A,
title VIII, §811(a), Nov. 29, 1989, 103 Stat. 1490;
Pub. L. 101-510, div. A, title XIV, §1484(k)(10),
Nov. 5, 1990, 104 Stat. 1719; Pub. L. 102-484, div. A,
title VIII, §817(d), Oct. 23, 1992, 106 Stat. 2456;
Pub. L. 103-35, title II, §201(i)(2), May 31, 1993, 107
Stat. 100; Pub. L. 103-355, title III, §§3002(a)(2),
3003, Oct. 13, 1994, 108 Stat. 3328, 3329; Pub. L.
105-85, div. A, title VIII, §833, Nov. 18, 1997, 111
Stat. 1842; Pub. L. 108-375, div. A, title VIII,
§801(a), (b)(1), Oct. 28, 2004, 118 Stat. 2004; Pub. L.
109-163, div. A, title VIII, §802(a)—(c), (d)(2), Jan.
6, 2006, 119 Stat. 3367-3370; Pub. L. 109-364, div. A,
title II, §213(a), Oct. 17, 2006, 120 Stat. 2121; Pub.
L. 110-181, div. A, title IX, §942(e), Jan. 28, 2008,
122 Stat. 288; Pub. L. 110-417, [div. A], title VIII,
§811(c), Oct. 14, 2008, 122 Stat. 4522; Pub. L.
111-23, title II, §206(a)(3), May 22, 2009, 123 Stat.
1728; Pub. L. 111-84, div. A, title X, §1073(c)(4),
Oct. 28, 2009, 123 Stat. 2474; Pub. L. 111-383, div.
A, title X, §1075(b)(34), Jan. 7, 2011, 124 Stat.
4371.)

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.

AMENDMENTS

Subsec. (a)(1). Pub. L. 111-383 substituted ‘‘section
2430a(d)”’ for ‘‘section 2430a(c)’’.

2009—Subsec. (e)(2). Pub. L. 111-23 amended par. (2)
generally. Prior to amendment, par. (2) related to cost
growths in major defense acquisition programs or des-
ignated major subprograms.

Subsec. (2)(1)(G). Pub. L. 111-84 made technical
amendment to directory language of Pub. L. 110-417,
§811(c)(B)(A)([iv)(I). See 2008 Amendment note below.

2008—Subsec. (a)(1). Pub. L. 110-417, §811(c)(1)(A), sub-
stituted ‘‘Except as provided in section 2430a(c) of this
title, the terms”’ for ‘‘The terms’’.
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Subsec. (a)(2). Pub. L. 110-417, §811(c)(1)(B), inserted
‘‘or designated major subprogram’ after ‘‘major de-
fense acquisition program” and ‘‘or subprogram’’ after
‘‘the program’’.

Subsec. (a)(4), (5). Pub. L. 110-417, §811(c)(1)(C), (D),
inserted ‘‘or designated major defense subprogram’’
after ‘“major defense acquisition program’ wherever
appearing and ‘‘or subprogram’ after ‘‘for the pro-
gram’’ wherever appearing.

Subsec. (b). Pub. L. 110-417, §811(c)(2)(A), inserted ‘‘(or
of each designated major subprogram under the pro-
gram)’’ after ‘‘unit costs of the program’ in introduc-
tory provisions.

Subsec. (b)(1), (2). Pub. L. 110-417, §811(c)(2)(B), (C), in-
serted ‘‘for the program (or for each designated major
subprogram under the program)’’ before period at end.

Subsec. (b)(5). Pub. L. 110417, §811(c)(2)(D), inserted
“or subprogram’ after ‘‘software component of the pro-
gram’’ wherever appearing.

Subsec. (c). Pub. L. 110-417, §811(c)(3), substituted
‘‘the program acquisition unit cost for the program (or
for a designated major subprogram under the program)
or the procurement unit cost for the program (or for
such a subprogram)’’ for ‘‘the program acquisition unit
cost for the program or the procurement unit cost for
the program’ and struck out ‘‘for the program’ after
‘‘significant cost growth threshold”.

Subsec. (d)(1), (2). Pub. L. 110-417, §811(c)(4)(A), (B),
inserted ‘‘or any designated major subprogram under
the program’ after ‘‘major defense acquisition pro-
gram’ and ‘‘or subprogram’ after ‘‘for the program’’
wherever appearing.

Subsec. (d)(3). Pub. L. 110-417, §811(c)(4)(C), sub-
stituted ‘‘the program or subprogram concerned’ for
‘‘such program’’.

Subsec. (e)(1)(A). Pub. L. 110417, §811(c)(5)(A)(), in-
serted ‘‘or designated major subprogram’ after ‘‘major
defense acquisition program’ and ‘‘or subprogram’’
after ‘‘for the program’.

Subsec. (e)(1)(B). Pub. L. 110-417, §811(c)(5)(A)(ii), in-
serted ‘‘or designated major subprogram’ after ‘‘major
defense acquisition program’ and ‘‘or subprogram’’
after ‘‘that program’.

Subsec. (e)(2). Pub. L. 110-417, §811(c)(5)(B), in intro-
ductory provisions, inserted ‘‘or designated major sub-
program’ after ‘“‘major defense acquisition program’’
and ‘‘or subprogram’’ after ‘‘for the program’’.

Pub. L. 110-181 inserted *‘, after consultation with the
Joint Requirements Oversight Council regarding pro-
gram requirements,” after ‘“Secretary of Defense’” in
introductory provisions.

Subsec. (g)(1)(D). Pub. L. 110-417, §811(c)(6)(A)(), in-
serted ‘‘(and for each designated major subprogram
under the program)” after ‘‘for the program’ and ‘‘or
subprogram’ after ‘‘in which the program’’.

Subsec. (2)(1)(E). Pub. L. 110-417, §811(c)(6)(A)(ii), in-
serted ‘‘for the program (and for each designated major
subprogram under the program)’ after ‘‘program acqui-
sition cost’.

Subsec. (g)(1)(F). Pub. L. 110417, §811(c)(6)(A)(ii), in-
serted ‘‘for the program (or for any designated major
subprogram under the program)’’ before period at end.

Subsec. (g2)(1)(G). Pub. L. 110-417, §811(c)(6)(A)(Ev)(D),
as amended by Pub. L. 111-84, inserted ‘‘and each des-
ignated major subprogram under the program’ after
‘‘of the program’’.

Subsec. @M(G)H(I), (ii). Pub. L. 110-417,
§811(c)(6)(A)({iv)(II), inserted ‘‘or subprogram’ after
‘‘for the program’ in two places.

Subsec. (g)(1)(H). Pub. L. 110417, §811(c)(6)(A)(V), in-
serted ‘‘and each designated major subprogram under
the program” after ‘‘year in which information on the
program’’ and ‘‘or subprogram’’ after ‘‘Report in which
information on the program’’.

Subsec. (2)(1)(J). Pub. L. 110417, §811(c)(6)(A)(vi), in-
serted ‘‘for the program (or for each designated major
subprogram under the program)’ after ‘‘program acqui-
sition unit cost”.

Subsec. (2)(1)(K). Pub. L. 110-417, §811(c)(6)(A)(vii), in-
serted ‘‘for the program (or for each designated major
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subprogram under the program)’’ after ‘‘procurement
unit cost’ in two places.

Subsec. (g)(1)(0O). Pub. L. 110-417, §811(c)(6)(A)(viii),
inserted ‘‘for the program (or for any designated major
subprogram under the program)’’ before period at end.

Subsec. (2)(1)(P). Pub. L. 110-417, §811(c)(6)(A)(ix), in-
serted ‘‘or subprogram’ after ‘‘the program’ in intro-
ductory provisions and ‘‘and any designated major sub-
program under the program’ after ‘‘major contracts of
the program” in cl. (vi).

Subsec. (2)(1)(Q). Pub. L. 110-417, §811(c)(6)(A)(x), in-
serted ‘‘or any designated major subprogram under the
program’’ after ‘‘the program’’.

Subsec. (2)(2). Pub. L. 110-417, §811(c)(6)(B), inserted
‘“‘or designated major subprogram’ after ‘‘major de-
fense acquisition program’ and ‘‘or subprogram’’ after
‘“‘the entire program’ and after ‘‘cancellation of a pro-
gram’.

2006—Subsec. (a)(4), (5). Pub. L. 109-163, §802(a), added
pars. (4) and (5).

Subsec. (a)(6). Pub. L. 109-163, §802(d)(2), added par.
(6).

Subsec. (c). Pub. L. 109-163, §802(b)(1), substituted
‘“‘cause to believe that the program acquisition unit
cost for the program or the procurement unit cost for
the program, as applicable, has increased by a percent-
age equal to or greater than the significant cost growth
threshold for the program’’ for ‘‘cause to believe—

‘(1) that the program acquisition unit cost for the
program has increased by at least 15 percent over the
program acquisition unit cost for the program as
shown in the Baseline Estimate; or

‘(2) in the case of a major defense acquisition pro-
gram that is a procurement program, that the pro-
curement unit cost for the program has increased by
at least 15 percent over the procurement unit cost for
the program as reflected in the Baseline Estimate”.
Subsec. (d)(1). Pub. L. 109-163, §802(b)(2)(A), sub-

stituted ‘‘by a percentage equal to or greater than the
significant cost growth threshold, or the critical cost
growth threshold, for the program’ for ‘“by at least 15
percent, or by at least 25 percent, over the program ac-
quisition unit cost for the program as shown in the
Baseline Estimate’.

Subsec. (d)(2). Pub. L. 109-163, §802(b)(2)(B), sub-
stituted ‘‘by a percentage equal to or greater than the
significant cost growth threshold, or the critical cost
growth threshold, for the program’ for ‘“by at least 15
percent, or by at least 25 percent, over the procurement
unit cost for the program as reflected in the Baseline
Estimate’.

Subsec. (d)(3). Pub. L. 109-163, §802(b)(2)(C), sub-
stituted ‘‘by a percentage equal to or greater than the
significant cost growth threshold or critical cost
growth threshold or that’ for ‘“by at least 15 percent,
or by at least 25 percent, as determined under para-
graph (1) or that” and ‘‘by a percentage equal to or
greater than the significant cost growth threshold or
critical cost growth threshold, the Secretary’ for ‘‘by
at least 15 percent, or by at least 25 percent, as deter-
mined under paragraph (2), the Secretary’’.

Subsec. (e)(1)(A). Pub. L. 109-163, §802(b)(3)(A), sub-
stituted ‘‘by a percentage equal to or greater than the
significant cost growth threshold for the program” for
“by at least 15 percent’’.

Subsec. (e)(2). Pub. L. 109-163, §802(c), redesignated
subpar. (B) as (C) and substituted ‘‘the Secretary of De-
fense shall—”’, par. (A) and introductory provisions of
par. (B) for ‘‘the Secretary of Defense shall submit to
Congress, before the end of the 30-day period beginning
on the day the Selected Acquisition Report containing
the information described in subsection (g) is required
to be submitted under section 2432(f) of this title—

““(A) a written certification, stating that—"".

Pub. L. 109-163, §802(b)(3)(B), in introductory provi-
sions, struck out ‘‘percentage increase in the’’ before
“program acquisition’ and substituted ‘‘increases by a
percentage equal to or greater than the critical cost
growth threshold for the program’ for ‘‘exceeds 25 per-
cent’’.
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Subsec. (e)(2)(A). Pub. L. 109-364 added cl. (i) and re-
designated former cls. (i) to (iii) as (ii) to (iv), respec-
tively.

Subsec. (e)(3). Pub. L. 109-163, §802(b)(3)(C)(ii), sub-
stituted ‘‘by a percentage equal to or greater than the
critical cost growth threshold” for ‘‘of at least 25 per-
cent” in introductory provisions and subpar. (B).

Pub. L. 109-163, §802(b)(3)(C)(i), substituted ‘‘by a per-
centage equal to or greater than the significant cost
growth threshold” for ‘‘of at least 15 percent” in intro-
ductory provisions and subpar. (A).

2004—Subsec. (b)(5). Pub. L. 108-375, §801(a), added
par. (5).

Subsec. (2)(1)(Q). Pub. L. 108-375, §801(b)(1), added sub-
par. (Q).

1997—Subsec. (¢). Pub. L. 105-85, §833(a), in concluding
provisions, struck out ‘‘during the current fiscal year
(other than the last quarterly unit cost report under
subsection (b) for the preceding fiscal year)’’ after ‘‘des-
ignated by the Secretary concerned’.

Subsec. (¢)(1) to (3). Pub. L. 105-85, §833(b), inserted
“or” at end of par. (1), struck out ‘‘or” at end of par.
(2), and struck out par. (3), which read as follows: ‘‘that
cost variances or schedule variances of a major con-
tract under the program have resulted in an increase in
the cost of the contract of at least 15 percent over the
cost of the contract as of the time the contract was
made;”’.

Subsec. (d)(3). Pub. L. 105-85, §833(c), struck out ‘‘(for
the first time since the beginning of the current fiscal
year)’’ after ‘‘the Secretary concerned determines’.

1994—Subsec. (a)(2). Pub. L. 103-355, §3003(a)(1)(A),
substituted ‘‘Baseline Estimate’ for ‘‘Baseline Selected
Acquisition Report’ and ‘‘cost estimate included in the
baseline description for the program under section 2435
of this title.” for ‘‘Selected Acquisition Report in
which information on the program is first included or
the comprehensive annual Selected Acquisition Report
for the fiscal year immediately before the fiscal year
containing the quarter with respect to which the unit
cost report is submitted, whichever is later.”

Subsec. (a)(4). Pub. L. 103-355, §3003(a)(1)(B), struck
out par. (4) which defined ‘‘Baseline Report’.

Subsec. (b)(3). Pub. L. 103-355, §3003(b), substituted
‘‘contract was entered into’’ for ‘‘Baseline Report was
submitted”’.

Subsec. (c). Pub. L. 103-355, §§3002(a)(2)(A),
3003(a)(2)(A), (c), struck out par. (1) designation and
par. (2), redesignated subpars. (A) to (C) as pars. (1) to
(3), respectively, substituted ‘‘Baseline Estimate’ for
‘‘Baseline Report” in pars. (1) and (2), and struck out
‘“‘current’’ before ‘‘procurement unit cost’ in par. (2).
Prior to amendment, former par. (2) related to submis-
sion of unit cost reports by major defense acquisition
program manager to service acquisition executive des-
ignated by Secretary of Defense in certain circum-
stances.

Subsec. (d)(1). Pub. L. 103-355, §3003(a)(2)(B), sub-
stituted ‘‘Baseline Estimate’ for ‘‘Baseline Report’.

Subsec. (d)(2). Pub. L. 103-355, §§3002(a)(2)(B),
3003(a)(2)(B), struck out ‘‘current’’ before ‘‘procurement
unit cost’” and substituted ‘‘Baseline Estimate” for
‘‘Baseline Report”’.

Subsec. (d)(3). Pub. L. 103-355, §3002(a)(2)(B), struck
out ‘‘current’ before ‘‘procurement unit cost’.

Subsec. (e)(1)(A), (2). Pub. L. 103-355, §3002(a)(2)(C),
struck out ‘‘current’ before ‘‘procurement unit cost”.

Subsec. (f). Pub. L. 103-355, §3003(d), substituted ‘be
stated in terms of constant base year dollars (as de-
scribed in section 2430 of this title)” for ‘‘include ex-
pected inflation’.

Subsec. (g)(1)(I). Pub. L. 103-355, §3003(e), amended
subpar. (I) generally. Prior to amendment, subpar. (I)
read as follows: ‘“The type of the Baseline Report
(under subsection (a)(4)) and the date of the Baseline
Report.”

1993—Subsec. (e)(3). Pub. L. 103-35 substituted ‘‘an in-
crease of at least 15 percent’ for ‘‘a at least 15 percent
increase’ in introductory provisions and in subpar. (A),
and substituted ‘‘an increase of at least 25 percent’ for
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““a at least 25 percent increase’ in introductory provi-
sions and in subpar. (B).

1992—Subsec. (a)(4)(C). Pub. L. 102-484, §817(d)(1), sub-
stituted ““(e)(2)(B)” for “(e)(2)(B)(ii)”.

Subsec. (b). Pub. L. 102-484, §817(d)(2), substituted ‘30
calendar days’ for 7 days (excluding Saturdays, Sun-
days, and legal public holidays)’’ in second sentence.

Subsec. (c)(1)(A), (B), (2)(A), (B). Pub. L. 102-484,
§817(d)(3), substituted ‘‘at least’ for ‘‘more than’.

Subsec. (d)(1), (2). Pub. L. 102-484, §817(d)(4)(A), sub-
stituted ‘“‘at least” for ‘“‘more than’’ wherever appear-
ing.

Subsec. (d)(3). Pub. L. 102-484, §817(d)(4)(B), sub-
stituted ‘‘at least’ for ‘‘more than’’ wherever appearing
and ‘‘program. In the case of a determination based on
a quarterly report submitted in accordance with sub-
section (b), the Secretary shall submit the notification
to Congress within 45 days after the end of the quarter.
In the case of a determination based on a report sub-
mitted in accordance with subsection (c), the Secretary
shall submit the notification to Congress within 45
days after the date of that report. The Secretary shall
include in the notification the date on which the deter-
mination was made.”” for ‘‘program within 30 days after
the date on which the service acquisition executive re-
ports his determination of such increase in such unit
cost to the Secretary and shall include in such notifica-
tion the date on which the determination was made.”

Subsec. (e)(1)(A). Pub. L. 102484, §817(d)(5)(A), added
subpar. (A) and struck out former subpar. (A) which
read as follows: ‘“‘Except as provided in subparagraph
(B), whenever the Secretary concerned determines
under subsection (d) that the current program acquisi-
tion cost of a major defense acquisition program has in-
creased by more than 15 percent, a Selected Acquisition
Report shall be submitted to Congress for the first fis-
cal-year quarter ending on or after the date of the de-
termination and such report shall include the informa-
tion described in section 2432(e) of this title. The report
shall be submitted within 45 days after the end of that
quarter.”’

Subsec. (e)(2). Pub. L. 102-484, §817(d)(5)(B), sub-
stituted ‘‘program acquisition unit cost or current pro-
curement unit cost” for ‘‘current program acquisition
cost”.

Subsec. (e)(3). Pub. L. 102-484, §817(d)(5)(C), sub-
stituted ‘‘at least” for ‘‘more than’ wherever appear-
ing.

1990—Subsec. (¢). Pub. L. 101-510 struck out ‘‘the’’ be-
fore ‘‘such service acquisition executive’ wherever ap-
pearing.

1989—Subsec. (a)(2). Pub. L. 101-189, §811(a)(1)(A), in-
serted ‘‘the service acquisition executive designated
by’ before ‘‘the Secretary concerned’.

Subsec. (a)(4). Pub. L. 101-189, §811(a)(1)(B)(i), inserted
‘“‘the service acquisition executive designated by’ be-
fore ‘‘the Secretary concerned’ in introductory provi-
sions.

Subsec. (a)(4)(A). Pub. L. 101-189, §811(a)(1)(B)(ii), sub-
stituted ‘‘Selected Acquisition Report submitted under
subsection (e)(2)(B) that includes information on’ for

“unit cost report submitted under subsection
(e)(2)(B)(ii) with respect to”’.
Subsec. (a)(4)(B). Pub. L. 101-189, §811(a)(1)(B)(iii),

substituted ‘‘subsection (e)(2)(B) with respect to the
program during that three-quarter period, the most re-
cent Selected Acquisition Report submitted under sub-
section (e)(1) that includes information on the pro-
gram’ for ‘‘subsection (e)(2)(B)(ii) with respect to the
program during that three-quarter period, the most re-
cent unit cost report submitted under subsection (e)(1)
with respect to the program’.

Subsec. (b). Pub. L. 101-189, §811(a)(2)(A), amended in-
troductory provisions generally. Prior to amendment,
introductory provisions read as follows: ‘“‘The program
manager for a defense acquisition program that as of
the end of a fiscal-year quarter is a major defense ac-
quisition program (other than a program not required
to be included in the Selected Acquisition Report for
that quarter under section 2432(b)(3) of this title) shall,
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after the end of that quarter, submit to the Secretary
concerned a written report on the unit costs of the pro-
gram. Each report for the first quarter of a fiscal year
shall be submitted not more than 7 days (excluding
Saturdays, Sundays, and legal public holidays) after
the date on which the President transmits the Budget
to Congress for the following fiscal year, and each re-
port for other quarters shall be submitted not more
than 7 days (excluding Saturdays, Sundays, and legal
public holidays) after the end of that quarter. The pro-
gram manager shall include in each such unit cost re-
port the following information with respect to the pro-
gram (as of the last day of the quarter for which the re-
port is made):”’.

Subsec. (b)(4). Pub. L. 101-189, §811(a)(2)(B), sub-
stituted ‘‘description established under section 2435 of
this title” for ‘‘Selected Acquisition Report’.

Subsec. (¢)(1). Pub. L. 101-189, §811(a)(3)(A), in intro-
ductory provisions, struck out ‘fiscal-year’” after
“time during a’’, and in concluding provisions, inserted
‘‘the service acquisition executive designated by’ be-
fore ‘‘the Secretary concerned during’”’ and substituted
‘‘(other than the last quarterly unit cost report under
subsection (b) for the preceding fiscal year)” for
‘‘(other than the unit cost report under subsection (b)
for the last quarter of the preceding fiscal year)’ and
‘‘such service acquisition executive a unit’” for ‘‘Sec-
retary concerned a unit’’.

Subsec. (¢)(2). Pub. L. 101-189, §811(a)(3)(B), in intro-
ductory provisions, inserted ‘‘the service acquisition
executive designated by’ before ‘‘the Secretary con-
cerned a unit” and substituted ‘‘(other than the last
quarterly unit cost report under subsection (b) for the
preceding fiscal year)’” for ‘“‘(other than the unit cost
report under subsection (b) for the last quarter of the
preceding fiscal year)’’, and in cls. (A), (B), and (C), and
concluding provisions, substituted ‘‘such service acqui-
sition executive’ for ‘‘Secretary concerned’.

Subsec. (d)(1). Pub. L. 101-189, §811(a)(4)(A), inserted
‘‘the service acquisition executive designated by’ be-
fore ‘‘the Secretary concerned’” and substituted ‘‘serv-
ice acquisition executive shall determine’ for ‘‘Sec-
retary shall determine”.

Subsec. (d)(2). Pub. L. 101-189, §811(a)(4)(B), inserted
‘“‘the service acquisition executive designated by’ be-
fore ‘‘the Secretary concerned under’” and substituted
‘‘service acquisition executive, in addition to the deter-
mination under paragraph (1), shall determine’ for
‘‘Secretary concerned shall, in addition to the deter-
mination under paragraph (1), determine’’.

Subsec. (d)(3). Pub. L. 101-189, §811(a)(4)(C), sub-
stituted par. (3) consisting of a single par., for former
par. (3) consisting of subpars. (A) and (B).

Subsec. (e)(1), (2). Pub. L. 101-189, §811(a)(5)(A), added
pars. (1) and (2) and struck out former pars. (1) and (2)
which contained exceptions to the prohibitions in sub-
sec. (A)(B)(B)(A) and (ii).

Subsec. (e)(3). Pub. L. 101-189, §811(a)(5)(B), in intro-
ductory provisions, inserted “If a determination of a
more than 15 percent increase is made by the Secretary
under subsection (d) and a Selected Acquisition Report
containing the information described in subsection (g)
is not submitted to Congress under paragraph (1), or if
a determination of a more than 25 percent increase is
made by the Secretary under subsection (d) and the
certification of the Secretary of Defense is not submit-
ted to Congress under paragraph (2), funds appropriated
for military construction, for research, development,
test, and evaluation, and for procurement may not be
obligated for a major contract under the program.’”’ and
struck out ‘“‘in subsection (d)(3)(B)” after ‘‘prohibi-
tion”’, in subpar. (A), substituted ‘‘Selected Acquisition
Report” for ‘“‘report of the Secretary concerned’” and
(2)(B)” for ““(2)(B)(ii)”’, and in subpar. (B), substituted
‘““‘Selected Acquisition Report’ for ‘‘report of the Sec-
retary concerned’”, ‘‘(2)(B)”’ for ‘‘(2)(B)@{i)”, and
“(2)(A)” for “(2)(B)(1)”.

Subsec. (g)(2). Pub. L. 101-189, §811(a)(6), inserted at
end ‘“‘The certification of the Secretary of Defense
under subsection (e) is not required to be submitted for
termination or cancellation of a program.”’
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1987—Pub. L. 100-180 made technical amendment to
directory language of Pub. L. 99-433, §101(a)(5). See 1986
Amendment note below.

Subsec. (a)(1). Pub. L. 100-26, § 7(b)(4), substituted ‘(1)
The terms ‘program’” for ‘‘(1) ‘Major defense acquisi-
tion program’, ‘program’’’.

Subsec. (a)(2). Pub. L. 100-26, §7(k)(7T)(A),
“The term’’ after par. designation.

Subsec. (a)(3). Pub. L. 100-26, § 7(k)(7)(B), substituted
“The term ‘procurement’’ for ‘‘ ‘Procurement’”’.

Subsec. (a)(4). Pub. L. 100-26, §7(k)(7)(A), inserted
“The term’’ after par. designation.

1986—Pub. L. 99-433, §101(a)(5), as amended by Pub. L.
100-180, §1314(a)(1), renumbered section 139b of this title
as this section.

Pub. L. 99-433, §110(d)(14), substituted ‘“Unit cost re-
ports” for ‘‘Oversight of cost growth of major pro-
grams: unit cost reports’ in section catchline.

Subsec. (a)(1). Pub. L. 99433, §110(g)(8)(A),
stituted ‘‘section 2432(a)’’ for ‘‘section 139a(a)’’.

Subsec. (b). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§961(b)(1)], Pub. L. 99-661, §961(b)(1), amended subsec.
(b) identically, inserting ‘‘(excluding Saturdays, Sun-
days, and legal public holidays)’”’ in two places in sec-
ond sentence.

Pub. L. 99-433, §110(2)(8)(B), substituted ‘‘section
2432(b)(3)” for ‘‘section 139a(b)(3)”’ in first sentence.

Subsec. (h). Pub. L. 99-500 and Pub. L. 99-591, §101(c)
[§961(b)(2)], Pub. L. 99-661, §961(b)(2), amended section
identically, adding subsec. (h).

1985—Subsec. (d)(3)(B)(1). Pub. L. 99-145 inserted ‘‘per-
cent’” after ““15”.

1984—Subsec. (a)(4). Pub. L. 98-525, §1242(b)(1), added
par. (4).

Subsec. (b). Pub. L. 98-525, §1242(b)(2)(A), (B), struck
out ‘“‘not more than 7 days’ before ‘‘after the end of
that quarter’” and inserted ‘“‘Each report for the first
quarter of a fiscal year shall be submitted not more
than 7 days after the date on which the President
transmits the Budget to Congress for the following fis-
cal year, and each report for other quarters shall be
submitted not more than 7 days after the end of that
quarter.”

Subsec. (b)(3). Pub. L. 98-525, §1242(b)(2)(C), sub-
stituted ‘‘Baseline Report’’ for ‘‘baseline Selected Ac-
quisition Report’.

Subsec. (c)(1)(A), (B). Pub. L. 98-525, §1242(b)(3), sub-
stituted ‘‘Baseline Report’ for ‘‘baseline Selected Ac-
quisition Report”.

Subsec. (d)(1), (2). Pub. L. 98-525, §1242(b)(4)(A), sub-
stituted ‘‘Baseline Report” for ‘‘baseline Selected Ac-
quisition Report’.

Subsec. (D)(3)(B). Pub. L. 98-525, §1242(b)(4)(B)(i), sub-
stituted ‘‘funds appropriated for military construction,
for research, development, test, and evaluation, and for
procurement may not be obligated for a major contract
under the program’ for ‘‘additional funds may not be
obligated in connection with such program’’.

Subsec. (A)(3)(B)(i). Pub. L. 98-525, §1242(b)(4)(B)(ii),
struck out ‘‘but less than 25 percent’’ after ‘‘more than
157,

Subsec. (e)(1). Pub. L. 98-525, §1242(b)(5)(A), sub-
stituted ‘‘subsection (d)(3)(B)(1)”’ for ‘‘subsection
(A)(3)(B)”’ and inserted ‘‘more than’’ before ‘15 per-
cent”’.

Subsec. (e)(2). Pub. L. 98-525, §1242(b)(6)(B), sub-
stituted ‘‘subsection (d)(3)(B)(ii)”” for ‘‘subsection
(A)(3)(B)”’ and inserted ‘‘more than’ before ‘25 per-
cent”.

Subsec. (e)(2)(A). Pub. L. 98-525, §1242(b)(5)(B)(iii), in-
serted ‘‘and the Secretary concerned submits to Con-
gress, before the end of the 30-day period referred to in
subsection (d)(3)(B)(i), a report containing the informa-
tion described in subsection (g)’’.

Subsec. (e)(2)(B). Pub. L. 98-525, §1242(b)(5)(B)(iv), sub-

inserted

sub-

stituted ‘‘subsection (d)(3)(B)(ii)”” for ‘‘such sub-
section’.
Subsec. (e)(3). Pub. L. 98-525, §1242(b)(5)(C), sub-

stituted ‘‘at the end of a period of 30 days of continuous
session of Congress (as determined under section
7307(b)(2) of this title) beginning on the date—
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‘“(A) on which Congress receives the report of the
Secretary concerned under paragraph (1) or (2)(B)(ii)
with respect to that program, in the case of a deter-
mination of a more than 15 percent increase (as deter-
mined in subsection (d)); or

“(B) on which Congress has received both the report
of the Secretary concerned under paragraph (1) or
(2)(B)(ii1) and the certification of the Secretary of De-
fense under paragraph (2)(B)(i) with respect to that
program, in the case of a more than 25 percent in-
crease (as determined under subsection (d)).”’,

for ‘‘in the case of a program to which it would other-
wise apply if, after such prohibition has taken effect,
the Committees on Armed Services of the Senate and
House of Representatives waive the prohibition with re-
spect to such program.”’

Subsec. (2)(1)(I). Pub. L. 98-525, §1242(b)(6)(A), sub-
stituted ‘“The type of the Baseline Report (under sub-
section (a)(4)) and the date of the Baseline Report’ for
“The date of the baseline Selected Acquisition Re-
port”’.

Subsec. (2)(1)(K). Pub. L. 98-525, §1242(b)(6)(B), re-
quired the report to include the procurement unit cost
for the succeeding fiscal year expressed in constant
base-year dollars and in current year dollars.

1983—Subsec. (g)(2). Pub. L. 98-94 substituted ‘pro-
curement’’ for ‘‘procurment’’.

EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-84, div. A, title X, §1073(c), Oct. 28, 2009,
123 Stat. 2474, provided that the amendment made by
section 1073(c)(4) is effective as of Oct. 14, 2008, and as
if included in Pub. L. 110-417 as enacted.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-163, div. A, title VIII, §802(e), Jan. 6, 2006,
119 Stat. 3370, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 2435 of this
title] shall take effect on the date of the enactment of
this Act [Jan. 6, 2006], and shall apply with respect to
any major defense acquisition program for which an
original Baseline Estimate is first established before,
on, or after that date.

¢“(2) APPLICABILITY TO CURRENT MAJOR DEFENSE ACQUI-
SITION PROGRAMS.—In the case of a major defense acqui-
sition program for which the program acquisition unit
cost or procurement unit cost, as applicable, exceeds
the original Baseline Estimate for the program by more
than 50 percent on the date of the enactment of this
Act—

‘“(A) the current Baseline Estimate for the program
as of such date of enactment is deemed to be the
original Baseline Estimate for the program for pur-
poses of section 2433 of title 10, United States Code
(as amended by this section); and

‘(B) each Selected Acquisition Report submitted on
the program after the date of the enactment of this
Act shall reflect each of the following:

‘(i) The original Baseline Estimate, as first es-
tablished for the program, without adjustment or
revision.

‘(i) The Baseline Estimate for the program that
is deemed to be the original Baseline Estimate for
the program under subparagraph (A).

¢“(iii) The current original Baseline Estimate for
the program as adjusted or revised, if at all, in ac-
cordance with subsection (d)(2) of section 2435 of
title 10, United States Code (as added by subsection
(d) of this section).”

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by Pub. L. 108-375 effective on the date
occurring 60 days after Oct. 28, 2004, and applicable with
respect to reports due to be submitted to Congress on
or after that date, see section 801(c) of Pub. L. 108-375,
set out as a note under section 2432 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-180 applicable as if in-
cluded in enactment of the Goldwater-Nichols Depart-
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ment of Defense Reorganization Act of 1986, Pub. L.
99-433, see section 1314(e) of Pub. L. 100-180, set out as
a note under section 743 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-500, Pub. L. 99-591, and
Pub. L. 99-661 effective Jan. 1, 1987, see section 101(c)
[§961(c)] of Pub. L. 99-500 and Pub. L. 99-591, and section
961(c) of Pub. L. 99-661, set out as a note under section
2432 of this title.

EFFECTIVE DATE

Section effective Jan. 1, 1983, and applicable begin-
ning with respect to reports for first quarter of fiscal
year 1983, see section 1107(c) of Pub. L. 97-252, set out
as a note under section 2432 of this title.

§2433a. Critical cost growth in major defense ac-
quisition programs

(a) REASSESSMENT OF PROGRAM.—If the pro-
gram acquisition unit cost or procurement unit
cost of a major defense acquisition program or
designated subprogram (as determined by the
Secretary under section 2433(d) of this title) in-
creases by a percentage equal to or greater than
the critical cost growth threshold for the pro-
gram or subprogram, the Secretary of Defense,
after consultation with the Joint Requirements
Oversight Council regarding program require-
ments, shall—

(1) determine the root cause or causes of the
critical cost growth in accordance with appli-
cable statutory requirements and Department
of Defense policies, procedures, and guidance;
and

(2) in consultation with the Director of Cost
Assessment and Program Evaluation, carry
out an assessment of—

(A) the projected cost of completing the
program if current requirements are not
modified;

(B) the projected cost of completing the
program based on reasonable modification of
such requirements;

(C) the rough order of magnitude of the
costs of any reasonable alternative system
or capability; and

(D) the need to reduce funding for other
programs due to the growth in cost of the
program.

(b) PRESUMPTION OF TERMINATION.—(1) After
conducting the reassessment required by sub-
section (a) with respect to a major defense ac-
quisition program, the Secretary shall termi-
nate the program unless the Secretary submits
to Congress, before the end of the 60-day period
beginning on the day the Selected Acquisition
Report containing the information described in
section 2433(g) of this title is required to be sub-
mitted under section 2432(f) of this title, a writ-
ten certification in accordance with paragraph
(2).

(2) A certification described by this paragraph
with respect to a major defense acquisition pro-
gram is a written certification that—

(A) the continuation of the program is essen-
tial to the national security;

(B) there are no alternatives to the program
which will provide acceptable capability to
meet the joint military requirement (as de-
fined in section 181(g)(1) of this title) at less
cost;
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(C) the new estimates of the program acqui-
sition unit cost or procurement unit cost have
been determined by the Director of Cost As-
sessment and Program Evaluation to be rea-
sonable;

(D) the program is a higher priority than
programs whose funding must be reduced to
accommodate the growth in cost of the pro-
gram; and

(E) the management structure for the pro-
gram is adequate to manage and control pro-
gram acquisition unit cost or procurement
unit cost.

(3) A written certification under paragraph (2)
shall be accompanied by a report presenting the
root cause analysis and assessment carried out
pursuant to subsection (a) and the basis for each
determination made in accordance with sub-
paragraphs (A) through (E) of paragraph (2), to-
gether with supporting documentation.

(c) ACTIONS IF PROGRAM NOT TERMINATED.—(1)
If the Secretary elects not to terminate a major
defense acquisition program pursuant to sub-
section (b), the Secretary shall—

(A) restructure the program in a manner
that addresses the root cause or causes of the
critical cost growth, as identified pursuant to
subsection (a), and ensures that the program
has an appropriate management structure as
set forth in the certification submitted pursu-
ant to subsection (b)(2)(E);

(B) rescind the most recent Milestone ap-
proval, or Key Decision Point approval in the
case of a space program, for the program and
withdraw any associated certification under
section 2366a or 2366b of this title;

(C) require a new Milestone approval, or Key
Decision Point approval in the case of a space
program, for the program before taking any
contract action to enter a new contract, exer-
cise an option under an existing contract, or
otherwise extend the scope of an existing con-
tract under the program, except to the extent
determined necessary by the Milestone Deci-
sion Authority, on a non-delegable basis, to
ensure that the program can be restructured
as intended by the Secretary without unneces-
sarily wasting resources;

(D) include in the report specified in para-
graph (2) a description of all funding changes
made as a result of the growth in cost of the
program, including reductions made in fund-
ing for other programs to accommodate such
cost growth; and

(E) conduct regular reviews of the program
in accordance with the requirements of sec-
tion 205 of the Weapon Systems Acquisition
Reform Act of 2009.

(2) For purposes of paragraph (1)(D), the report
specified in this paragraph is the first Selected
Acquisition Report for the program submitted
pursuant to section 2432 of this title after the
President submits a budget pursuant to section
1105 of title 31, in the calendar year following
the year in which the program was restructured.

(d) ACTIONS IF PROGRAM TERMINATED.—If a
major defense acquisition program is terminated
pursuant to subsection (b), the Secretary shall
submit to Congress a written report setting
forth—
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(1) an explanation of the reasons for termi-
nating the program;

(2) the alternatives considered to address
any problems in the program; and

(3) the course the Department plans to pur-
sue to meet any continuing joint military re-
quirements otherwise intended to be met by
the program.

(Added Pub. L. 111-23, title II, §206(a)(1), May 22,
2009, 123 Stat. 1726; amended Pub. L. 111-383, div.
A, title X, §1075(b)(35), Jan. 7, 2011, 124 Stat.
4371.)

REFERENCES IN TEXT

Section 205 of the Weapon Systems Acquisition Re-
form Act of 2009, referred to in subsec. (¢)(1)(E), is sec-
tion 205 of Pub. L. 111-23, which amended section 2366b
of this title and enacted provisions set out as notes
under this section and section 2366b of this title.

AMENDMENTS

2011—Subsec. (b)(2)(B). Pub. L. 111-383 substituted
“‘section 181(g)(1)” for ‘‘section 181(g)((1)”.

REVIEWS OF PROGRAMS RESTRUCTURED AFTER
EXPERIENCING CRITICAL COST GROWTH

Pub. L. 111-23, title II, §205(c), May 22, 2009, 123 Stat.
1725, as amended by Pub. L. 111-383, div. A, title VIII,
§813(e), title X, §1075(k)(2), Jan. 7, 2011, 124 Stat. 4266,
4378, provided that: ‘“The official designated to perform
oversight of performance assessment pursuant to sec-
tion 103 of this Act [set out as a note under section 2430
of this title], shall assess the performance of each
major defense acquisition program that has exceeded
critical cost growth thresholds established pursuant to
section 2433(e) of title 10, United States Code, but has
not been terminated in accordance with section 2433a of
such title (as added by section 206(a) of this Act) not
less often than semi-annually until one year after the
date on which such program receives a new milestone
approval, in accordance with section 2433a(c)(1)(C) of
such title (as so added). The results of reviews per-
formed under this subsection shall be reported to the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics and summarized in the next an-
nual report of such designated official.”’

[Pub. L. 111-383, div. A, title VIII, §813(e), Jan. 7, 2011,
124 Stat. 4266, provided that the amendment made by
section 813(e) to section 205(c) of Pub. L. 111-23, set out
above, is effective as of May 22, 2009, and as if included
in Pub. L. 111-23, as enacted.]

[For definition of ‘“‘major defense acquisition pro-
gram’ as used in section 205(c) of Pub. L. 111-23, set out
above, see section 2(2) of Pub. L. 111-23, set out as a
note under section 2430 of this title.]

§2434. Independent cost estimates; operational
manpower requirements

(a) REQUIREMENT FOR APPROVAL.—(1) The Sec-
retary of Defense may not approve the system
development and demonstration, or the produc-
tion and deployment, of a major defense acquisi-
tion program unless an independent estimate of
the full life-cycle cost of the program and a
manpower estimate for the program have been
considered by the Secretary.

(2) The provisions of this section shall apply to
any major subprogram of a major defense acqui-
sition program (as designated under section
2430a(a)(1) of this title) in the same manner as
those provisions apply to a major defense acqui-
sition program, and any reference in this section
to a program shall be treated as including such
a subprogram.
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(b) REGULATIONS.—The Secretary of Defense
shall prescribe regulations governing the con-
tent and submission of the estimates required
by subsection (a). The regulations shall re-
quire—

(1) that the independent estimate of the full
life-cycle cost of a program—

(A) be prepared or approved by the Direc-
tor of Cost Assessment and Program Evalua-
tion; and

(B) include all costs of development, pro-
curement, military construction, and oper-
ations and support, without regard to fund-
ing source or management control; and

(2) that the manpower estimate include an
estimate of the total number of personnel re-
quired—

(A) to operate, maintain, and support the
program upon full operational deployment;
and

(B) to train personnel to carry out the ac-
tivities referred to in subparagraph (A).

(Added Pub. L. 98-94, title XII, §1203(a)(1), Sept.
24, 1983, 97 Stat. 682, §139¢c; renumbered §2434 and
amended Pub. L. 99433, title I, §§101(a)(b),
110(d)(15), (g)(9), Oct. 1, 1986, 100 Stat. 995, 1003,
1004; Pub. L. 99-661, div. A, title XII,
§1208(a)-(c)(1), Nov. 14, 1986, 100 Stat. 3975; Pub.
L. 100-26, §7(b)(5), Apr. 21, 1987, 101 Stat. 279;
Pub. L. 100-180, div. A, title XIII, §1314(a)(1),
Dec. 4, 1987, 101 Stat. 1175; Pub. L. 100-456, div. A,
title V, §525, Sept. 29, 1988, 102 Stat. 1975; Pub. L.
102-190, div. A, title VIII, §801(a), (b)(1), Dec. 5,
1991, 105 Stat. 1412; Pub. L. 103-355, title III,
§3004, Oct. 13, 1994, 108 Stat. 3330; Pub. L. 104-106,
div. A, title VIII, §814, Feb. 10, 1996, 110 Stat. 395;
Pub. L. 107-107, div. A, title VIII, §821(a), Dec. 28,
2001, 115 Stat. 1181; Pub. L. 111-23, title I,
§101(d)(5), May 22, 2009, 123 Stat. 1710; Pub. L.
111-383, div. A, title VIII, §814(e), Jan. 7, 2011, 124
Stat. 4267.)

AMENDMENTS

2011—Subsec. (a). Pub. L. 111-383 designated existing
provisions as par. (1) and added par. (2).

2009—Subsec. (b)(1)(A). Pub. L. 111-23 amended sub-
par. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘be prepared—
‘(i) by an office or other entity that is not under
the supervision, direction, or control of the military
department, Defense Agency, or other component of
the Department of Defense that is directly respon-
sible for carrying out the development or acquisition
of the program; or
‘“(ii) if the decision authority for the program has
been delegated to an official of a military depart-
ment, Defense Agency, or other component of the De-
partment of Defense, by an office or other entity that
is not directly responsible for carrying out the devel-
opment or acquisition of the program; and’’.
2001—Subsec. (a). Pub. L. 107-107 substituted ‘‘system
development and demonstration’ for ‘‘engineering and
manufacturing development’’.

1996—Subsec. (b)(1)(A). Pub. L. 104-106 amended sub-
par. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘be prepared by an office or other en-
tity that is not under the supervision, direction, or
control of the military department, Defense Agency, or
other component of the Department of Defense that is
directly responsible for carrying out the development
or acquisition of the program; and’.

1994—Subsec. (a). Pub. L. 103-355, §3004(b), substituted
‘“‘engineering and manufacturing development’ for
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““full-scale engineering development’” and ‘‘full life-
cycle cost of the program and a manpower estimate for
the program have” for ‘“‘cost of the program, together
with a manpower estimate, has’’.

Subsec. (b). Pub. L. 103-355, §3004(a), amended subsec.
(b) generally. Prior to amendment, subsec. (b) defined
“independent estimate’’, ‘‘cost of the program’, and
“manpower estimate”’.

1991—Subsec. (a). Pub. L. 102-190, §801(a), substituted
‘“‘unless an independent estimate of the cost of the pro-
gram, together with a manpower estimate, has been
considered by the Secretary.” for ‘“‘unless—

‘(1) an independent estimate of the cost of the pro-
gram is first submitted to (and considered by) the
Secretary; and

‘(2) the Secretary submits a manpower estimate of
the program to the Committees on Armed Services of
the Senate and the House of Representatives at least
30 days in advance of such approval.”

Subsecs. (b), (c). Pub. L. 102-190, §801(b)(1), redesig-
nated subsec. (¢) as (b) and struck out former subsec.
(b) which read as follows:

““(b) EXCEPTIONS.—(1) Subsection (a)(2) shall not apply
during time of war or during a national emergency de-
clared by Congress or the President.

“(2) The 30-day period specified in subsection (a)(2)
shall be reduced to 10 days in the case of a major de-
fense acquisition program if the manpower estimate
submitted by the Secretary of Defense under subsection
(a)(2) with respect to that program indicates that no in-
crease in military or civilian personnel end strengths
described in subsection (¢)(3)(B) will be required.”’

1988—Subsec. (a)(2). Pub. L. 100-456, §525(1),
stituted ‘30 days’ for ‘90 days’’.

Subsec. (b). Pub. L. 100-456, §525(3), added subsec. (b).
Former subsec. (b) redesignated (c).

Subsec. (¢). Pub. L. 100-456, §525(2), redesignated sub-
sec. (b) as (¢), and in par. (3)(A), substituted ‘‘in total
personnel or in’’ for ‘“both in total personnel and”.

1987—Pub. L. 100-180 made technical amendment to
directory language of Pub. L. 99-433, §101(a)(5). See 1986
Amendment note below.

Subsec. (b). Pub. L. 100-26 redesignated pars. (2) to (4)
as (1) to (3), respectively, and struck out former par. (1)
which defined ‘‘major defense acquisition program’.

1986—Pub. L. 99-433, §101(a)(5), as amended by Pub. L.
100-180, §1314(a)(1), renumbered section 139c of this title
as this section.

Pub. L. 99-661, §1208(c)(1), substituted ‘‘Independent
cost estimates; operational manpower requirements’’
for “Independent cost estimates’ in section catchline.

Pub. L. 99-433, §110(d)(15), substituted ‘‘Independent
cost estimates” for ‘‘Major defense acquisition pro-
grams: independent cost estimates’ in section catch-
line.

Subsec. (a). Pub. L. 99-661, §1208(a), inserted heading,
designated existing provisions as par. (1), and added
par. (2).

Subsec. (b). Pub. L. 99-661, §1208(b)(1), inserted head-

sub-

ing.
Subsec. (b)(1). Pub. L. 99-661, §1208(b)(2), substituted
“The term ‘Major’’ for *‘ ‘Major’’.

Pub. L. 99-433, §110(g2)(9), substituted
2432(a)(1)” for ‘‘section 139a(a)(1)”.

Subsec. (b)(2). Pub. L. 99-661, §1208(b)(3), substituted
“The term ‘independent’’ for ‘‘ ‘Independent’’.

Subsec. (b)(3). Pub. L. 99-661, §1208(b)(4), substituted
“The term ‘cost’ for *“‘Cost”.

Subsec. (b)(4). Pub. L. 99-661, §1208(b)(5), added par.
4).

‘“section

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-180 applicable as if in-
cluded in enactment of the Goldwater-Nichols Depart-
ment of Defense Reorganization Act of 1986, Pub. L.
99-433, see section 1314(e) of Pub. L. 100-180, set out as
a note under section 743 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 1208(d) of Pub. L. 99-661 provided that: ‘“The
amendments made by this section [amending this sec-
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tion] shall apply to approvals of full-scale engineering
development and to approvals of production and de-
ployment of major defense acquisition programs made
after December 31, 1986.”’

EFFECTIVE DATE

Section 1203(b) of Pub. L. 98-94 provided that: ‘‘Sec-
tion 139c [now 2434] of title 10, United States Code, as
added by subsection (a), shall take effect on October 1,
1983.”

REPORT TO CONGRESS ON USE OF INDEPENDENT COST
ESTIMATES IN PLANNING, PROGRAMING, BUDGETING,
AND SELECTION FOR MAJOR DEFENSE ACQUISITION
PROGRAMS

Pub. L. 99-145, title IX, §952, Nov. 8, 1985, 99 Stat. 701,
directed Secretary of Defense, not later than Apr. 1,
1986, to submit to Congress a report on the continued
use of independent cost estimates in the planning, pro-
graming, budgeting, and selection process for major de-
fense acquisition programs of the Department.

Section 1203(c) of Pub. L. 98-94 directed Secretary of
Defense, not later than May 1, 1984, to submit a written
report to Congress on use of independent cost estimates
in planning, programing, budgeting, and selection proc-
ess for major defense acquisition programs in Depart-
ment, such report to include an overall assessment of
extent to which such estimates were adopted by De-
partment in making decisions on the FY 1985 budget
and a general explanation of why such estimates might
have been modified or rejected, and a discussion of cur-
rent and future initiatives to make greater or more
productive use of independent cost estimates in the De-
partment.

ALLOCATION OF ADEQUATE PERSONNEL AND FINANCIAL
RESOURCES IN DEVELOPING OR ASSESSING INDEPEND-
ENT ESTIMATES OF COSTS

Section 1203(d) of Pub. L. 98-94 provided that: ‘It is
the sense of the Congress that the Secretary of Defense
should ensure that adequate personnel and financial re-
sources are allocated at all levels of the Department of
Defense to those organizations or offices charged with
developing or assessing independent estimates of the
costs of major defense acquisition programs.”

§ 2435. Baseline description

(a) BASELINE DESCRIPTION REQUIREMENT.—(1)
The Secretary of a military department shall es-
tablish a baseline description for each major de-
fense acquisition program and for each des-
ignated major subprogram under the program
under the jurisdiction of such Secretary.

(2) The baseline shall include sufficient param-
eters to describe the cost estimate (referred to

as the ‘‘Baseline Estimate’ in section 2433 of
this title), schedule, performance,
supportability, and any other factor of such

major defense acquisition program or designated
major subprogram.

(b) FUNDING LIMIT.—No amount appropriated
or otherwise made available to the Department
of Defense for carrying out a major defense ac-
quisition program or any designated major sub-
program under the program may be obligated
after the program or subprogram enters system
development and demonstration without an ap-
proved baseline description unless such obliga-
tion is specifically approved by the Under Sec-
retary of Defense for Acquisition, Technology,
and Logistics.

(c) SCHEDULE.—A baseline description for a
major defense acquisition program or any des-
ignated major subprogram under the program
shall be prepared under this section—
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(1) before the program or subprogram enters
system development and demonstration;

(2) before the program or subprogram enters
production and deployment; and

(3) before the program or subprogram enters
full rate production.

(d) ORIGINAL BASELINE ESTIMATE.—(1) In this
chapter, the term ‘‘original Baseline Estimate”’,
with respect to a major defense acquisition pro-
gram or any designated major subprogram under
the program, means the baseline description es-
tablished with respect to the program or subpro-
gram under subsection (a) prepared before the
program or subprogram enters system develop-
ment and demonstration, or at program or sub-
program initiation, whichever occurs later,
without adjustment or revision (except as pro-
vided in paragraph (2)).

(2) An adjustment or revision of the original
baseline description of a major defense acquisi-
tion program or any designated major subpro-
gram under the program may be treated as the
original Baseline Estimate for the program or
subprogram for purposes of this chapter only if
the percentage increase in the program acquisi-
tion unit cost or procurement unit cost under
such adjustment or revision exceeds the critical
cost growth threshold for the program or sub-
program under section 2433 of this title, as de-
termined by the Secretary of the military de-
partment concerned under subsection (d) of such
section.

(3) In the event of an adjustment or revision of
the original baseline description of a major de-
fense acquisition program or any designated
major subprogram under the program, the Sec-
retary of Defense shall include in the next Se-
lected Acquisition Report to be submitted under
section 2432 of this title after such adjustment
or revision a notification to the congressional
defense committees of such adjustment or revi-
sion, together with the reasons for such adjust-
ment or revision.

(e) REGULATIONS.—The Secretary of Defense
shall prescribe regulations governing the follow-
ing:
(1) The content of baseline descriptions
under this section.

(2) The submission to the Secretary of the
military department concerned and the Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics by the program manager
for a program for which there is an approved
baseline description (or in the case of a major
defense acquisition program with one or more
designated major subprograms, approved base-
line descriptions for such subprograms) under
this section of reports of deviations from any
such baseline description of the cost, schedule,
performance, supportability, or any other fac-
tor of the program or subprogram.

(3) Procedures for review of such deviation
reports within the Department of Defense.

(4) Procedures for submission to, and ap-
proval by, the Secretary of Defense of revised
baseline descriptions.

(Added Pub. L. 99-500, §101(c) [title X, §904(a)(1)],
Oct. 18, 1986, 100 Stat. 1783-82, 1783-133, and Pub.
L. 99-591, §101(c) [title X, §904(a)(1)], Oct. 30, 1986,
100 Stat. 3341-82, 3341-133; Pub. L. 99-661, div. A,
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title IX, formerly title IV, §904(a)(1), Nov. 14,
1986, 100 Stat. 3912, renumbered title IX, Pub. L.
10026, §3(b), Apr. 21, 1987, 101 Stat. 273; amended
Pub. L. 100-26, §7(b)(6), Apr. 21, 1987, 101 Stat.
280; Pub. L. 100-180, div. A, title VIII, §803(a),
Dec. 4, 1987, 101 Stat. 1125; Pub. L. 100-370,
§1()(1), July 19, 1988, 102 Stat. 848; Pub. L.
100-456, div. A, title XII, §1233(1)(4), Sept. 29, 1988,
102 Stat. 2058; Pub. L. 101-189, div. A, title VIII,
§811(b), Nov. 29, 1989, 103 Stat. 1493; Pub. L.
101-510, div. A, title XII, §1207(b), title XIV,
§1484(k)(11), Nov. 5, 1990, 104 Stat. 1665, 1719; Pub.
L. 103-160, div. A, title IX, §904(d)(1), Nov. 30,
1993, 107 Stat. 1728; Pub. L. 103-355, title III,
§3005(a), Oct. 13, 1994, 108 Stat. 3330; Pub. L.
107-107, div. A, title VIII, §821(d), title X,
§1048(b)(2), Dec. 28, 2001, 115 Stat. 1182, 1225; Pub.
L. 109-163, div. A, title VIII, §802(d)(1), Jan. 6,
2006, 119 Stat. 3369; Pub. L. 109-364, div. A, title
VIII, §806, Oct. 17, 2006, 120 Stat. 2315; Pub. L.
110-417, [div. A], title VIII, §811(d), Oct. 14, 2008,
122 Stat. 4524.)

HISTORICAL AND REVISION NOTES
1988 AcT

Subsection (c) is based on Pub. L. 98-525, title XII,
§1243, Oct. 19, 1984, 98 Stat. 2609, as amended by Pub. L.
100-26, §110(a)(1), Apr. 21, 1987, 101 Stat. 288.

CODIFICATION

Pub. L. 110-417, §811(d)(2)(B), (3)(B), (4)(B)(i), which di-
rected amendment of this section by inserting ‘‘or sub-
program’’ after ‘‘the program’ in subsec. (b) and after
‘‘the program’ each place it appeared in subsecs. (c)
and (d), was executed by making the insertions after
“‘the program’ each place it appeared in those subsecs.
except after ‘‘designated major subprogram under the
program’’, to reflect the probable intent of Congress.

Pub. L. 99-591 is a corrected version of Pub. L. 99-500.

Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added
identical sections.

AMENDMENTS

2008—Subsec. (a). Pub. L. 110-417, §811(d)(1), inserted
‘“‘and for each designated major subprogram under the
program’’ after ‘“‘major defense acquisition program’ in
par. (1) and ‘‘or designated major subprogram’ after
“major defense acquisition program’ in par. (2).

Subsec. (b). Pub. L. 110-417, §811(d)(2), inserted ‘‘or
any designated major subprogram under the program’’
after ‘“‘major defense acquisition program’ and ‘‘or sub-
program’ after ‘‘after the program’. See Codification
note above.

Subsec. (¢). Pub. L. 110-417, §811(d)(3), inserted ‘‘or
any designated major subprogram under the program’’
after ‘“‘major defense acquisition program’ in introduc-
tory provisions and ‘‘or subprogram’ after ‘‘the pro-
gram’’ in pars. (1) to (3). See Codification note above.

Subsec. (d). Pub. L. 110-417, §811(d)(4), inserted ‘‘or
any designated major subprogram under the program’’
after ‘“major defense acquisition program’ wherever
appearing, in par. (1), inserted ‘‘or subprogram’ after
‘‘to the program’, ‘“‘before the program’’, and ‘‘at pro-
gram’’, and, in par. (2), inserted ‘‘or subprogram’’ after
“‘for the program” in two places. See Codification note
above.

Subsec. (e)(2). Pub. L. 110-417, §811(d)(5), inserted ‘‘(or
in the case of a major defense acquisition program with
one or more designated major subprograms, approved
baseline descriptions for such subprograms)”’ after
“‘baseline description” and ‘‘or subprogram’ before pe-
riod at end and substituted ‘‘any such baseline descrip-
tion” for ‘‘the baseline’.

2006—Subsec. (d). Pub. L. 109-163 added subsec. (d).
Former subsec. (d) redesignated (e).

Subsec. (d)(1). Pub. L. 109-364 inserted ‘‘prepared be-
fore the program enters system development and dem-
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onstration, or at program initiation, whichever occurs
later” after ‘‘program under subsection (a)’’.

Subsec. (e). Pub. L. 109-163 redesignated subsec. (d) as
(e).

2001—Subsec. (b). Pub. L. 107-107, §§821(d)(1),
1048(b)(2), substituted ‘‘system development and dem-
onstration” for ‘‘engineering and manufacturing devel-
opment’ and ‘“Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics” for ‘“Under Secretary
of Defense for Acquisition and Technology’.

Subsec. (c)(1). Pub. L. 107-107, §821(d)(2)(A), sub-
stituted ‘‘system development and demonstration’ for
‘“‘demonstration and validation’.

Subsec. (¢)(2). Pub. L. 107-107, §821(d)(2)(B), sub-
stituted ‘“‘production and deployment’ for ‘‘engineering
and manufacturing development’’.

Subsec. (¢)(3). Pub. L. 107-107, §821(d)(2)(C), sub-
stituted ¢‘full rate production’ for ‘‘production and de-
ployment”’.

Subsec. (d)(2). Pub. L. 107-107, §1048(b)(2), substituted
“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics’ for ‘“‘Under Secretary of Defense
for Acquisition and Technology”’.

1994—Pub. L. 103-355 amended section generally. Prior
to amendment, section related to enhanced program
stability.

1993—Subsec. (b)(2)(B). Pub. L. 103-160 substituted
““Under Secretary of Defense for Acquisition and Tech-
nology”’ for ‘“‘Under Secretary of Defense for Acquisi-
tion”.

1990—Subsec. (b)(1). Pub. L. 101-510, §1484(k)(11),
struck out closing parenthesis after ‘‘such Secretary’’
in introductory provisions.

Subsec. (¢). Pub. L. 101-510, §1207(b), struck out sub-
sec. (¢) which read as follows: ‘‘STABILITY OF PROGRAM
MANAGERS.—(1) The tour of duty of an officer of the
armed forces as a program manager of a major defense
acquisition program shall be (A) not less than four
years, or (B) until completion of a major program mile-
stone (as defined in regulations prescribed by the Sec-
retary of Defense).

‘“(2) The Secretary of the military department con-
cerned may waive the length of the tour of duty pre-
scribed in paragraph (1). The authority under the pre-
ceding sentence may not be delegated.”

1989—Subsec. (a)(2)(B)(iv). Pub. L. 101-189, §811(b)(1),
substituted ‘‘production’ for ‘‘development’’.

Subsec. (b)(1). Pub. L. 101-189, §811(b)(2)(A), sub-
stituted ‘‘service acquisition executive designated by
such Secretary” for ‘‘senior procurement executive of
such military department (designated pursuant to sec-
tion 16(3) of the Office of Federal Procurement Policy
Act (41 U.S.C. 414(3))”.

Subsec. (b)(2). Pub. L. 101-189, §811(b)(2)(B), sub-
stituted ‘180 days’’ for ‘90 days’ in introductory provi-
sions.

1988—Subsec. (b)(2). Pub. L. 100-456 clarified amend-
ment by Pub. L. 100-180, §803(a). See 1987 Amendment
note below.

Subsec. (¢). Pub. L. 100-370 added subsec. (c).

1987—Subsec. (b)(2). Pub. L. 100-180, as amended by
Pub. L. 100-456, substituted ‘‘under paragraph (1), and
for which the total cost of completion of the stage will
exceed by 15 percent or more, in the case of a develop-
ment stage, or by 5 percent or more, in the case of a
production stage, the amount specified in the baseline
description established under subsection (a) for such
stage; or any milestone specified in such baseline de-
scription will be missed by more than 90 days’ for first
reference to ‘‘under paragraph (1)’.

Subsec. (¢). Pub. L. 100-26, § 7(b)(6), struck out subsec.
(c) which defined ‘‘major defense acquisition program.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-163 effective on Jan. 6,
2006, and applicable with respect to any major defense
acquisition program for which an original Baseline Es-
timate is first established before, on, or after Jan. 6,
2006, see section 802(e) of Pub. L. 109-163, set out as a
note under section 2433 of this title.
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EFFECTIVE DATE OF 1990 AMENDMENT

Section 1207(b) of Pub. L. 101-510 provided that the
amendment made by that section is effective Oct. 1,
1991.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-456 applicable as if in-
cluded in the enactment of Pub. L. 100-180, see section
1233(1)(5) of Pub. L. 100456 set out as a note under sec-
tion 2366 of this title.

EFFECTIVE DATE

Section 101(c) [title IX, §904(b)] of Pub. L. 99-500 and
Pub. L. 99-591, and section 904(b) of title IX, formerly
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L.
10026, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that:
‘“‘Section 2435 of title 10, United States Code (as added
by subsection (a)(1)), shall apply to major defense ac-
quisition programs that enter full-scale engineering de-
velopment or full-rate production after the date of the
enactment of this Act [Oct. 18, 1986].”

REVIEW OF ACQUISITION PROGRAM CYCLE

Section 5002(a) of Pub. L. 103-355 provided that: ‘“The
Secretary of Defense shall review the regulations of the
Department of Defense to ensure that acquisition pro-
gram cycle procedures are focused on achieving the
goals that are consistent with the program baseline de-
scription established pursuant to section 2435 of title
10, United States Code.”’

§2436. Major defense acquisition programs: in-
centive program for contractors to purchase
capital assets manufactured in United States

(a) ESTABLISHMENT OF INCENTIVE PROGRAM.—
The Secretary of Defense shall plan and estab-
lish an incentive program in accordance with
this section for contractors to purchase capital
assets manufactured in the United States in
part with funds available to the Department of
Defense.

(b) DEFENSE INDUSTRIAL CAPABILITIES FUND
MAY BE USED.—The Secretary of Defense may
use the Defense Industrial Capabilities Fund, es-
tablished under section 814 of the National De-
fense Authorization Act for Fiscal Year 2004, for
incentive payments under the program estab-
lished under this section.

(¢c) APPLICABILITY TO MAJOR DEFENSE ACQUISI-
TION PROGRAM CONTRACTS.—The incentive pro-
gram shall apply to contracts for the procure-
ment of a major defense acquisition program.

(d) CONSIDERATION.—The Secretary of Defense
shall provide consideration in source selection
in any request for proposals for a major defense
acquisition program for offerors with eligible
capital assets.

(Added Pub. L. 108-136, div. A,
§822(a)(1), Nov. 24, 2003, 117 Stat. 1546.)

REFERENCES IN TEXT

title VIII,

Section 814 of the National Defense Authorization
Act for Fiscal Year 2004, referred to in subsec. (b), is
section 814 of Pub. L. 108-136, which is set out in a note
under section 2501 of this title.

PRIOR PROVISIONS

A prior section 2436, added Pub. L. 99-500, §101(c)
[title X, §905(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82,
1783-134, and Pub. L. 99-591, §101(c) [title X, §905(a)(1)],
Oct. 30, 1986, 100 Stat. 3341-82, 3341-134; Pub. L. 99-661,
div. A, title IX, formerly title IV, §905(a)(1), Nov. 14,
1986, 100 Stat. 3914; renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 100-26,
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§7(b)(7), Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div.
A, title VIII, §803(c), title XITI, §1231(14), Dec. 4, 1987, 101
Stat. 1125, 1160; Pub. L. 101-510, div. A, title XIV,
§1484(h)(4), Nov. 5, 1990, 104 Stat. 1718, related to estab-
lishment and conduct of the defense enterprise pro-
gram, prior to repeal by Pub. L. 103-160, div. A, title
VIII, §821(a)(5), Nov. 30, 1993, 107 Stat. 1704.
EFFECTIVE DATE

Pub. L. 108-136, div. A, title VIII, §822(c), Nov. 24, 2003,
117 Stat. 1547, provided that: ‘““‘Section 2436 of title 10,
United States Code, as added by subsection (a), shall
apply with respect to contracts entered into after the

expiration of the 18-month period beginning on the date
of the enactment of this Act [Nov. 24, 2003].”’

REGULATIONS

Pub. L. 108-136, div. A, title VIII, §822(b), Nov. 24, 2003,
117 Stat. 1547, provided that:

‘(1) The Secretary of Defense shall prescribe regula-
tions as necessary to carry out section 2436 of title 10,
United States Code, as added by this section.

‘(2) The Secretary may prescribe interim regulations
as necessary to carry out such section. For this pur-
pose, the Secretary is excepted from compliance with
the notice and comment requirements of section 553 of
title 5, United States Code. All interim rules prescribed
under the authority of this paragraph that are not ear-
lier superseded by final rules shall expire no later than
270 days after the effective date of section 2436 of title
10, United States Code [see Effective Date note above],
as added by this section.”

§2437. Development of major defense acquisition
programs: sustainment of system to be re-
placed

(a) REQUIREMENT FOR SUSTAINING EXISTING
FORCES.—(1) The Secretary of Defense shall re-
quire that, whenever a new major defense acqui-
sition program begins development, the defense
acquisition authority responsible for that pro-
gram shall develop a plan (to be known as a
‘“‘sustainment plan’) for the existing system
that the system under development is intended
to replace. Any such sustainment plan shall pro-
vide for an appropriate level of budgeting for
sustaining the existing system until the replace-
ment system to be developed under the major
defense acquisition program is fielded and as-
sumes the majority of responsibility for the mis-
sion of the existing system. This section does
not apply to a major defense acquisition that
reaches initial operational capability before Oc-
tober 1, 2008.

(2) In this section, the term ‘‘defense acquisi-
tion authority’” means the Secretary of a mili-
tary department or the commander of the
United States Special Operations Command.

(b) SUSTAINMENT PLAN.—The Secretary of De-
fense shall require that each sustainment plan
under this section include, at a minimum, the
following:

(1) The milestone schedule for the develop-
ment of the major defense acquisition pro-
gram, including the scheduled dates for low-
rate initial production, initial operational ca-
pability, full-rate production, and full oper-
ational capability and the date as of when the
replacement system is scheduled to assume
the majority of responsibility for the mission
of the existing system.

(2) An analysis of the existing system to as-
sess the following:

(A) Anticipated funding levels necessary
to—
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(i) ensure acceptable reliability and
availability rates for the existing system;
and

(ii) maintain mission capability of the
existing system against the relevant
threats.

(B) The extent to which it is necessary and
appropriate to—

(i) transfer mature technologies from the
new system or other systems to enhance
the mission capability of the existing sys-
tem against relevant threats; and

(ii) provide interoperability with the new
system during the period from initial field-
ing until the new system assumes the ma-
jority of responsibility for the mission of
the existing system.

(c) EXCEPTIONS.—Subsection (a) shall not
apply to a major defense acquisition program if
the Secretary of Defense determines that—

(1) the existing system is no longer relevant
to the mission;

(2) the mission has been eliminated;

(3) the mission has been consolidated with
another mission in such a manner that an-
other existing system can adequately meet the
mission requirements; or

(4) the duration of time until the new system
assumes the majority of responsibility for the
existing system’s mission is sufficiently short
so that mission availability, capability, inter-
operability, and force protection requirements
are maintained.

(d) WAIVER.—The Secretary of Defense may
waive the applicability of subsection (a) to a
major defense acquisition program if the Sec-
retary determines that, but for such a waiver,
the Department would be unable to meet na-
tional security objectives. Whenever the Sec-
retary makes such a determination and author-
izes such a waiver, the Secretary shall submit
notice of such waiver and of the Secretary’s de-
termination and the reasons therefor in writing
to the congressional defense committees.

(Added Pub. L. 108-375, div. A, title VIII,
§805(a)(1), Oct. 28, 2004, 118 Stat. 2008.)

PRIOR PROVISIONS

A prior section 2437, added Pub. L. 99-500, §101(c)
[title X, §906(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82,
1783-135, and Pub. L. 99-591, §101(c) [title X, §906(a)(1)],
Oct. 30, 1986, 100 Stat. 3341-82, 3341-135; Pub. L. 99-661,
div. A, title IX, formerly title IV, §906(a)(1), Nov. 14,
1986, 100 Stat. 3915; renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273; amended Pub. L. 100-26,
§7(b)(8), Apr. 21, 1987, 101 Stat. 280; Pub. L. 100-180, div.
A, title VIII, §803(b), Dec. 4, 1987, 101 Stat. 1125; Pub. L.
100224, §5(a)(3), Dec. 30, 1987, 101 Stat. 1538, related to
designation of defense enterprise programs for mile-
stone authorization, prior to repeal by Pub. L. 103-160,
div. A, title VIII, §821(a)(5), Nov. 30, 1993, 107 Stat. 1704.

EFFECTIVE DATE

Pub. L. 108-375, div. A, title VIII, §805(b), Oct. 28, 2004,
118 Stat. 2009, provided that: ‘‘Section 2437 of title 10,
United States Code, as added by subsection (a), shall
apply with respect to a major defense acquisition pro-
gram for a system that is under development as of the
date of the enactment of this Act [Oct. 28, 2004] and is
not expected to reach initial operational capability be-
fore October 1, 2008. The Secretary of Defense shall re-
quire that a sustainment plan under that section be de-
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veloped not later than one year after the date of the en-
actment of this Act for the existing system that the
system under development is intended to replace.”

§2438. Performance assessments and root cause
analyses

(a) DESIGNATION OF SENIOR OFFICIAL RESPON-
SIBILITY FOR PERFORMANCE ASSESSMENTS AND
ROOT CAUSE ANALYSES.—

(1) IN GENERAL.—The Secretary of Defense
shall designate a senior official in the Office of
the Secretary of Defense as the principal offi-
cial of the Department of Defense responsible
for conducting and overseeing performance as-
sessments and root cause analyses for major
defense acquisition programs.

(2) NO PROGRAM EXECUTION RESPONSIBILITY.—
The Secretary shall ensure that the senior of-
ficial designated under paragraph (1) is not re-
sponsible for program execution.

(3) STAFF AND RESOURCES.—The Secretary
shall assign to the senior official designated
under paragraph (1) appropriate staff and re-
sources necessary to carry out official’s! func-
tion under this section.

(b) RESPONSIBILITIES.—The senior official des-
ignated under subsection (a) shall be responsible
for the following:

(1) Carrying out performance assessments of
major defense acquisition programs in accord-
ance with the requirements of subsection (c)
periodically or when requested by the Sec-
retary of Defense, the Under Secretary of De-
fense for Acquisition, Technology and Logis-
tics, the Secretary of a military department,
or the head of a Defense Agency.

(2) Conducting root cause analyses for major
defense acquisition programs in accordance
with the requirements of subsection (d) when
required by section 2433a(a)(1) of this title, or
when requested by the Secretary of Defense,
the Under Secretary of Defense for Acquisi-
tion, Technology and Logistics, the Secretary
of a military department, or the head of a De-
fense Agency.

(3) Issuing policies, procedures, and guidance
governing the conduct of performance assess-
ments and root cause analyses by the military
departments and the Defense Agencies.

(4) Evaluating the utility of performance
metrics used to measure the cost, schedule,
and performance of major defense acquisition
programs, and making such recommendations
to the Secretary of Defense as the official con-
siders appropriate to improve such metrics.

(6) Advising acquisition officials on perform-
ance issues regarding a major defense acquisi-
tion program that may arise—

(A) before certification under section 2433a
of this title;

(B) before entry into full-rate production;
or

(C) in the course of consideration of any
decision to request authorization of a multi-
year procurement contract for the program.

(c) PERFORMANCE ASSESSMENTS.—For purposes
of this section, a performance assessment with
respect to a major defense acquisition program
is an evaluation of the following:

180 in original. Probably should be preceded by ‘‘the’.
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(1) The cost, schedule, and performance of
the program, relative to current metrics, in-
cluding performance requirements and base-
line descriptions.

(2) The extent to which the level of program
cost, schedule, and performance predicted rel-
ative to such metrics is likely to result in the
timely delivery of a level of capability to the
warfighter that is consistent with the level of
resources to be expended and provides superior
value to alternative approaches that may be
available to meet the same military require-
ment.

(d) RooT CAUSE ANALYSES.—For purposes of
this section and section 2433a of this title, a root
cause analysis with respect to a major defense
acquisition program is an assessment of the un-
derlying cause or causes of shortcomings in
cost, schedule, or performance of the program,
including the role, if any, of—

(1) unrealistic performance expectations;

(2) unrealistic baseline estimates for cost or
schedule;

(3) immature technologies or excessive man-
ufacturing or integration risk;

(4) unanticipated design, engineering, manu-
facturing, or technology integration issues
arising during program performance;

(5) changes in procurement quantities;

(6) inadequate program funding or funding
instability;

(7) poor performance by government or con-
tractor personnel responsible for program
management; or

(8) any other matters.

(e) SUPPORT OF APPLICABLE CAPABILITIES AND
EXPERTISE.—The Secretary of Defense shall en-
sure that the senior official designated under
subsection (a) has the support of other Depart-
ment of Defense officials with relevant capabili-
ties and expertise needed to carry out the re-
quirements of this section.

(f) ANNUAL REPORT.—Not later than March 1
each year, the official responsible for conducting
and overseeing performance assessments and
root cause analyses for major defense acquisi-
tion programs shall submit to the congressional
defense committees a report on the activities
undertaken under this section during the pre-
ceding year.

(Added and amended Pub. L. 111-383, div. A, title
IX, §901(d), (k)(1)(F), Jan. 7, 2011, 124 Stat. 4321,
4325.)

CODIFICATION

Section 103 of Pub. L. 111-23, formerly set out as a
note under section 2430 of this title, which was trans-
ferred to this chapter, renumbered as this section, and
amended by Pub. L. 111-383, §901(d), (k)(1)(F), was based
on Pub. L. 111-23, title I, §103, May 22, 2009, 123 Stat.
1715.

PRIOR PROVISIONS

A prior section 2438, added Pub. L. 102-484, div. A,
title VIII, §821(a)(1)(B), Oct. 23, 1992, 106 Stat. 2459;
amended Pub. L. 103-160, div. A, title IX, §904(d)(1), Nov.
30, 1993, 107 Stat. 1728, required competitive prototyping
of major weapon systems and subsystems prior to de-
velopment under major defense acquisition program,
prior to repeal by Pub. L. 103-355, title III, §3006(a), Oct.
13, 1994, 108 Stat. 3331.
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Another prior section 2438 was renumbered section
2439 of this title.

AMENDMENTS

2011—Pub. L. 111-383, §901(k)(1)(F), substituted ‘‘Per-
formance assessments and root cause analyses’ for
“PERFORMANCE ASSESSMENTS AND ROOT CAUSE ANALYSES
FOR MAJOR DEFENSE ACQUISITION PROGRAMS’ in section
catchline.

Pub. L. 111-383, §901(d), transferred section 103 of Pub.
L. 111-23 to this chapter and renumbered it as this sec-
tion. See Codification note above.

Subsec. (b)(2). Pub. L. 111-383, §901(d)(1), substituted
“section 2433a(a)(1) of this title” for ‘‘section 2433a(a)(1)
of title 10, United States Code (as added by section
206(a) of this Act)”.

Subsec. (b)(5)(A). Pub. L. 111-383, §901(d)(2), sub-
stituted ‘‘before’ for ‘‘prior to” and ‘‘section 2433a of
this title” for ‘‘section 2433a of title 10, United States
Code (as so added)”’.

Subsec. (b)(6)(B). Pub. L. 111-383, §901(d)(2)(B), sub-
stituted ‘‘before’ for ‘‘prior to’.

Subsec. (d). Pub. L. 111-383, §901(d)(3), substituted
‘‘section 2433a of this title’’ for ‘‘section 2433a of title
10, United States Code (as so added)’” in introductory
provisions.

Subsec. (f). Pub. L. 111-383, §901(d)(4), struck out ‘‘be-
ginning in 2010, after ‘‘each year,”.

EFFECTIVE DATE

Amendment by Pub. L. 111-383 effective Jan. 1, 2011,
see section 901(p) of Pub. L. 111-383, set out as an Effec-
tive Date of 2011 Amendment note under section 131 of
this title.

[§2439. Repealed. Pub. L. 103-355, title III,
§3007(a), Oct. 13, 1994, 108 Stat. 3331]

Section 2439, added Pub. L. 99-145, title IX, §912(a)(1),
Nov. 8, 1985, 99 Stat. 685, §2305a; amended Pub. L. 99-433,
title I, §110(g)(3), Oct. 1, 1986, 100 Stat. 1004; renumbered
§2438 and amended Pub. L. 100-26, §7(b)(9)(A), (k)(2),
Apr. 21, 1987, 101 Stat. 280, 284; Pub. L. 101-510, div. A,
title VIII, §805, Nov. 5, 1990, 104 Stat. 1591; renumbered
§2439, Pub. L. 102-484, div. A, title VIII, §821(a)(1)(A),
Oct. 23, 1992, 106 Stat. 2459, directed Secretary of De-
fense, before full-scale development under major pro-
gram began, to prepare acquisition strategy which en-
sured that contracts for each major program, including
each major subsystem under program, were awarded in
accordance with acquisition strategy, and granted Sec-
retary option of using competitive alternative sources
for major programs and major subsystems throughout
period.

§2440. Technology and industrial base plans

The Secretary of Defense shall prescribe regu-
lations requiring consideration of the national
technology and industrial base in the develop-
ment and implementation of acquisition plans
for each major defense acquisition program.
(Added Pub. L. 102-484, div. D, title XLII,
§4216(b)(1), Oct. 23, 1992, 106 Stat. 2669; amended
Pub. L. 109-364, div. A, title X, §1071(a)(17), Oct.
17, 2006, 120 Stat. 2399.)

AMENDMENTS

2006—Pub. L. 109-364 substituted ‘industrial base
plans” for ‘“‘Industrial Base Plans’ in section catchline.

CHAPTER 144A—MAJOR AUTOMATED
INFORMATION SYSTEM PROGRAMS

Sec.

2445a. Definitions.

2445Db. Cost, schedule, and performance information.
2445c. Reports: quarterly reports; reports on pro-

gram changes.
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Sec.
2445d. Construction with other reporting require-

ments.
AMENDMENTS
2008—Pub. L. 110-417, [div. A], title VIII, §812(a)(3),
Oct. 14, 2008, 122 Stat. 4525, added item 2445a and struck

out former item 2445a ‘‘Major automated information
system program defined’’.

§ 2445a. Definitions

(a) MAJOR AUTOMATED INFORMATION SYSTEM
PROGRAM.—In this chapter, the term ‘‘major
automated information system program’ means
a Department of Defense program for the acqui-
sition of an automated information system (ei-
ther as a product or a service) if—

(1) the program is designated by the Sec-
retary of Defense, or a designee of the Sec-
retary, as a major automated information sys-
tem program; or

(2) the dollar value of the program is esti-
mated to exceed—

(A) $32,000,000 in fiscal year 2000 constant
dollars for all program costs in a single fis-
cal year;

(B) $126,000,000 in fiscal year 2000 constant
dollars for all program acquisition costs for
the entire program; or

(C) $378,000,000 in fiscal year 2000 constant
dollars for the total life-cycle costs of the
program (including operation and mainte-
nance costs).

(b) ADJUSTMENT.—The Secretary of Defense
may adjust the amounts (and base fiscal year)
set forth in subsection (a) on the basis of De-
partment of Defense escalation rates. An adjust-
ment under this subsection shall be effective
after the Secretary transmits a written notifica-
tion of the adjustment to the congressional de-
fense committees.

(c) INCREMENTS.—In the event any increment
of a major automated information system pro-
gram separately meets the requirements for
treatment as a major automated information
system program, the provisions of this chapter
shall apply to such increment as well as to the
overall major automated information system
program of which such increment is a part.

(d) OTHER MAJOR INFORMATION TECHNOLOGY IN-
VESTMENT PROGRAM.—In this chapter, the term
““other major information technology invest-
ment program’ means the following:

(1) An investment that is designated by the
Secretary of Defense, or a designee of the Sec-
retary, as a ‘‘pre-Major Automated Informa-
tion System” or ‘“‘pre-MAIS’ program.

(2) Any other investment in automated in-
formation system products or services that is
expected to exceed the thresholds established
in subsection (a), as adjusted under subsection
(b), but is not considered to be a major auto-
mated information system program because a
formal acquisition decision has not yet been
made with respect to such investment.

(e) FuLL DEPLOYMENT DECISION.—In this chap-
ter, the term ‘‘full deployment decision’’ means,
with respect to a major automated information
system program, the final decision made by the
Milestone Decision Authority authorizing an in-
crement of the program to deploy software for
operational use.
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