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‘‘(e) TREATMENT OF PROJECTS.—Notwithstanding any
other provision of law, projects funded under this sec-
tion shall be treated as projects on a Federal-aid sys-
tem under chapter 1 of title 23, United States Code.”

§138. Preservation of parklands

(a) DECLARATION OF PoLIcY.—It is declared to
be the national policy that special effort should
be made to preserve the natural beauty of the
countryside and public park and recreation
lands, wildlife and waterfowl refuges, and his-
toric sites. The Secretary of Transportation
shall cooperate and consult with the Secretaries
of the Interior, Housing and Urban Develop-
ment, and Agriculture, and with the States in
developing transportation plans and programs
that include measures to maintain or enhance
the natural beauty of the lands traversed. After
the effective date of the Federal-Aid Highway
Act of 1968, the Secretary shall not approve any
program or project (other than any project for a
park road or parkway under section 204 of this
title) which requires the use of any publicly
owned land from a public park, recreation area,
or wildlife and waterfowl refuge of national,
State, or local significance as determined by the
Federal, State, or local officials having jurisdic-
tion thereof, or any land from an historic site of
national, State, or local significance as so deter-
mined by such officials unless (1) there is no fea-
sible and prudent alternative to the use of such
land, and (2) such program includes all possible
planning to minimize harm to such park, rec-
reational area, wildlife and waterfowl refuge, or
historic site resulting from such use. In carrying
out the national policy declared in this section
the Secretary, in cooperation with the Sec-
retary of the Interior and appropriate State and
local officials, is authorized to conduct studies
as to the most feasible Federal-aid routes for
the movement of motor vehicular traffic
through or around national parks so as to best
serve the needs of the traveling public while pre-
serving the natural beauty of these areas.

(b) DE MINIMIS IMPACTS.—

(1) REQUIREMENTS.—

(A) REQUIREMENTS FOR HISTORIC SITES.—
The requirements of this section shall be
considered to be satisfied with respect to an
area described in paragraph (2) if the Sec-
retary determines, in accordance with this
subsection, that a transportation program or
project will have a de minimis impact on the
area.

(B) REQUIREMENTS FOR PARKS, RECREATION
AREAS, AND WILDLIFE OR WATERFOWL REF-
UGES.—The requirements of subsection (a)(1)
shall be considered to be satisfied with re-
spect to an area described in paragraph (3) if
the Secretary determines, in accordance
with this subsection, that a transportation
program or project will have a de minimis
impact on the area. The requirements of
subsection (a)(2) with respect to an area de-
scribed in paragraph (3) shall not include an
alternatives analysis.

(C) CRITERIA.—In making any determina-
tion under this subsection, the Secretary
shall consider to be part of a transportation
program or project any avoidance, mini-
mization, mitigation, or enhancement meas-
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ures that are required to be implemented as
a condition of approval of the transportation
program or project.

(2) HISTORIC SITES.—With respect to historic
sites, the Secretary may make a finding of de
minimis impact only if—

(A) the Secretary has determined, in ac-
cordance with the consultation process re-
quired under section 106 of the National His-
toric Preservation Act (16 U.S.C. 470f), that—

(i) the transportation program or project
will have no adverse effect on the historic
site; or

(ii) there will be no historic properties
affected by the transportation program or
project;

(B) the finding of the Secretary has re-
ceived written concurrence from the applica-
ble State historic preservation officer or
tribal historic preservation officer (and from
the Advisory Council on Historic Preserva-
tion if the Council is participating in the
consultation process); and

(C) the finding of the Secretary has been
developed in consultation with parties con-
sulting as part of the process referred to in
subparagraph (A).

(3) PARKS, RECREATION AREAS, AND WILDLIFE
OR WATERFOWL REFUGES.—With respect to
parks, recreation areas, or wildlife or water-
fowl refuges, the Secretary may make a find-
ing of de minimis impact only if—

(A) the Secretary has determined, after
public notice and opportunity for public re-
view and comment, that the transportation
program or project will not adversely affect
the activities, features, and attributes of the
park, recreation area, or wildlife or water-
fowl refuge eligible for protection under this
section; and

(B) the finding of the Secretary has re-
ceived concurrence from the officials with
jurisdiction over the park, recreation area,
or wildlife or waterfowl refuge.

(Added Pub. L. 89-574, §15(a), Sept. 13, 1966, 80
Stat. 771; amended Pub. L. 90-495, §18(a), Aug. 23,
1968, 82 Stat. 823; Pub. L. 94-280, title I, § 124, May
5, 1976, 90 Stat. 440; Pub. L. 100-17, title I,
§133(b)(10), Apr. 2, 1987, 101 Stat. 171; Pub. L.
109-59, title VI, §6009(a)(1), Aug. 10, 2005, 119 Stat.
1874.)

REFERENCES IN TEXT

For the effective date of the Federal-Aid Highway
Act of 1968, referred to in subsec. (a), see section 37 of
Pub. L. 90-495, as amended, set out as an Effective Date
of 1968 Amendment note under section 101 of this title.

AMENDMENTS

2005—Pub. L. 109-59, §6009(a)(1)(A), which directed
substitution of ‘‘(a) DECLARATION OF PoLIicYy.—It is’’ for
‘it is hereby’’, was executed by making the substi-
tution for ‘It is hereby’ to reflect the probable intent
of Congress.

Subsec. (b). Pub. L. 109-59, §6009(a)(1)(B), added sub-
sec. (b).

1987—Pub. L. 100-17 inserted ‘‘(other than any project
for a park road or parkway under section 204 of this
title)”’ before ‘“‘which requires’ in third sentence.

1976—Pub. L. 94-280 authorized the Secretary, in co-
operation with the Secretary of the Interior and appro-
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priate State and local officials, to conduct studies as to
the most feasible Federal-aid routes for the movement
of motor vehicular traffic through or around national
parks so as to best serve the needs of the traveling pub-
lic while preserving the natural beauty of these areas.

1968—Pub. L. 90-495 amended section generally so as
to render it identical to section 1653(f) of Title 49,
Transportation, governing all programs and projects
subject to the jurisdiction of the Secretary of Trans-
portation.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-495 effective Aug. 23, 1968,
see section 37 of Pub. L. 90495, set out as a note under
section 101 of this title.

CLARIFICATION OF EXISTING STANDARDS

Pub. L. 109-59, title VI, §6009(b), Aug. 10, 2005, 119
Stat. 1876, provided that:

‘(1) IN GENERAL.—Not later than 1 year after the date
of enactment of this Act [Aug. 10, 2005], the Secretary
[of Transportation] shall (in consultation with affected
agencies and interested parties) promulgate regula-
tions that clarify the factors to be considered and the
standards to be applied in determining the prudence
and feasibility of alternatives under section 138 of title
23 and section 303 of title 49, United States Code.

‘(2) REQUIREMENTS.—The regulations—

‘“(A) shall clarify the application of the legal stand-
ards to a variety of different types of transportation
programs and projects depending on the circum-
stances of each case; and

‘(B) may include, as appropriate, examples to fa-
cilitate clear and consistent interpretation by agency
decisionmakers.”’

STUDY OF TRANSIT NEEDS IN NATIONAL PARKS AND
RELATED PUBLIC LANDS

Pub. L. 105-178, title III, §3039, June 9, 1998, 112 Stat.
393, as amended by Pub. L. 105-206, title IX, §9009(y),
July 22, 1998, 112 Stat. 862, provided that:

‘‘(a) PURPOSES.—The purposes of this section are to
encourage and promote the development of transpor-
tation systems for the betterment of the national parks
and other units of the National Park System, national
wildlife refuges, recreational areas, and other public
lands in order to conserve natural, historical, and cul-
tural resources and prevent adverse impact, relieve
congestion, minimize transportation fuel consumption,
reduce pollution (including noise and visual pollution),
and enhance visitor mobility and accessibility and the
visitor experience.

“(b) STUDY.—

‘(1) IN GENERAL.—The Secretary, in coordination
with the Secretary of the Interior, shall undertake a
comprehensive study of alternative transportation
needs in national parks and related public lands man-
aged by Federal land management agencies [to] assist
in carrying out the purposes described in subsection
(a). The study shall be submitted to the Committee
on Transportation and Infrastructure of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate not later
than January 1, 2000.

‘4(2) STUDY ELEMENTS.—The study required by para-
graph (1) shall—

‘“(A) identify transportation strategies that im-
prove the management of the national parks and
related public lands;

“(B) identify national parks and related public
lands with existing and potential problems of ad-
verse impact, high congestion, and pollution, or
which can benefit from alternative transportation
modes;

‘(C) assess the feasibility of alternative transpor-
tation modes; and

‘(D) identify and estimate the costs of alter-
native transportation modes for each of the na-
tional parks and related public lands referred to in
paragraph (1).
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‘“(3) DEFINITION.—For purposes of this subsection,
the term ‘Federal land management agencies’ means
the National Park Service, the United States Fish
and Wildlife Service, and the Bureau of Land Manage-
ment.”

STUDY OF ALTERNATIVE TRANSPORTATION MODES IN
NATIONAL PARK SYSTEM

Pub. L. 102-240, title I, §1050, Dec. 18, 1991, 105 Stat.
2000, provided that:

‘‘(a) IN GENERAL.—Not later than 12 months after the
date of the enactment of this Act [Dec. 18, 1991], the
Secretary, in consultation with the Secretary of the In-
terior, shall conduct and transmit to Congress a study
of alternative transportation modes for use in the Na-
tional Park System. In conducting such study, the Sec-
retary shall consider (1) the economic and technical
feasibility, environmental effects, projected costs and
benefits as compared to the costs and benefits of exist-
ing transportation systems, and general suitability of
transportation modes that would provide efficient and
environmentally sound ingress to and egress from Na-
tional Park lands; and (2) methods to obtain private
capital for the construction of such transportation
modes and related infrastructure.

“(b) FUNDING.—From sums authorized to be appro-
priated for park roads and parkways for fiscal year
1992, $300,000 shall be available to carry out this sec-
tion.”

§ 139. Efficient environmental reviews for project
decisionmaking

(a) DEFINITIONS.—In this section, the following
definitions apply:

(1) AGENCY.—The term ‘‘agency’” means any
agency, department, or other unit of Federal,
State, local, or Indian tribal government.

(2) ENVIRONMENTAL IMPACT STATEMENT.—The
term ‘‘environmental impact statement”
means the detailed statement of environ-
mental impacts required to be prepared under
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(3) ENVIRONMENTAL REVIEW PROCESS.—

(A) IN GENERAL.—The term ‘‘environ-
mental review process’” means the process
for preparing for a project an environmental
impact statement, environmental assess-
ment, categorical exclusion, or other docu-
ment prepared under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.).

(B) INCLUSIONS.—The term ‘‘environmental
review process’ includes the process for and
completion of any environmental permit, ap-
proval, review, or study required for a
project under any Federal law other than
the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

(4) LEAD AGENCY.—The term ‘‘lead agency’”’
means the Department of Transportation and,
if applicable, any State or local governmental
entity serving as a joint lead agency pursuant
to this section.

(5) MULTIMODAL PROJECT.—The term ‘‘multi-
modal project’” means a project funded, in
whole or in part, under this title or chapter 53
of title 49 and involving the participation of
more than one Department of Transportation
administration or agency.

(6) PROJECT.—The term ‘‘project’ means any
highway project, public transportation capital
project, or multimodal project that requires
the approval of the Secretary.
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