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retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

§687. Use of State dredge and appliances in river
and harbor improvements

The Secretary of the Army is authorized to ac-
cept from the State of California the use of any
dredger, or appliances owned or controlled by
said State, conformably to any offer thereof by
the said State; and the Secretary of the Army is
authorized to use any such dredger or appliances
in any river or harbor improvement that may be
prosecuted therein by the United States, either
on the part of the United States alone or con-
jointly with said State: Provided, That nothing
shall be paid to the State of California for the
use of said dredger, and that nothing herein con-
tained shall create any liability against the
United States.

(Mar. 3, 1899, ch. 425, §1, 30 Stat. 1148; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501.)

CODIFICATION

Section was enacted as part of act Mar. 3, 1899, popu-
larly known as the ‘‘Rivers and Harbors Appropriation
Act of 1899, and not as part of act Mar. 1, 1983, ch. 183,
27 Stat. 507, which comprises this chapter.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 7T0A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘““Title 10, Armed Forces’ which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.
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707. Sumner Dam and Lake Sumner; declaration
of purpose; report to Congress; appropria-
tion.

708. Sale of surplus waters for domestic and indus-
trial uses; disposition of moneys.
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§701. Flood control generally

Laws applicable to works of improvement relating
to flood control—All the provisions of existing
law relating to examinations and surveys and to
works of improvement of rivers and harbors
shall apply, so far as applicable to examinations
and surveys and to works of improvement relat-
ing to flood control. And all expenditures of
funds appropriated for works and projects relat-
ing to flood control shall be made in accordance
with and subject to the law governing the dis-
bursement and expenditure of funds appro-
priated for the improvement of rivers and har-
bors.

Examinations and surveys, details from Govern-
ment departments; reports—All examinations and
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surveys of projects relating to flood control
shall include a comprehensive study of the wa-
tershed or watersheds, and the report thereon in
addition to any other matter upon which a re-
port is required shall give such data as it may be
practicable to secure in regard to (a) the extent
and character of the area to be affected by the
proposed improvement; (b) the probable effect
upon any navigable water or waterway; (c) the
possible economical development and utilization
of water power; and (d) such other uses as may
be properly related to or coordinated with the
project. And the heads of the several depart-
ments of the Government may, in their discre-
tion, and shall upon the request of the Secretary
of the Army, detail representatives from their
respective departments to assist the Engineers
of the Army in the study and examination of
such watersheds, to the end that duplication of
work may be avoided and the various services of
the Government economically coordinated
therein: Provided, That all reports on prelimi-
nary examinations hereafter authorized, to-
gether with the report of the Board of Engineers
for Rivers and Harbors thereon and the separate
report of the representative of any other depart-
ment, shall be submitted to the Secretary of the
Army by the Chief of Engineers, with his recom-
mendations, and shall be transmitted by the
Secretary of the Army to the House of Rep-
resentatives, and are ordered to be printed when
so made.

Reports by Board of Engineers for Rivers and
Harbors—In the consideration of all works and
projects relating to flood control which may be
submitted to the Board of Engineers for Rivers
and Harbors for consideration and recommenda-
tion, said board shall, in addition to any other
matters upon which it may be required to re-
port, state its opinion as to (a) what Federal in-
terest, if any, is involved in the proposed im-
provement; (b) what share of the expense, if any,
should be borne by the United States; and (c) the
advisability of adopting the project.

(Mar. 1, 1917, ch. 144, §3, 39 Stat. 950; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501; Pub. L.
103437, §12(c), Nov. 2, 1994, 108 Stat. 4590.)

CODIFICATION

Sections 1 and 2 of act Mar. 1, 1917, are classified to
sections 702 and 703 of this title. Section 4 amended sec-
tion 643 of this title. See section 702h of this title.

AMENDMENTS

1994—Pub. L. 103-437 struck out par. at end which
read as follows: ‘“All examinations and reports which
may now be made by the Board of Engineers for Rivers
and Harbors upon request of the Committee on Rivers
and Harbors relating to works or projects of navigation
shall in like manner be made upon request of the Com-
mittee on Flood Control on all works and projects re-
lating to flood control.”

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted “Title 10, Armed Forces” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.
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TERMINATION OF BOARD OF ENGINEERS FOR RIVERS AND
HARBORS AND REASSIGNMENT OF DUTIES AND RESPON-
SIBILITIES

For termination of Board of Engineers for Rivers and
Harbors 180 days after Oct. 31, 1992, and reassignment of
duties and responsibilities by Secretary of Army, see
section 223 of Pub. L. 102-580, set out as a note under
section 541 of this title.

FLOODPLAIN MANAGEMENT

For provisions relating to the reduction of the risk of
flood loss, the minimization of the impact of floods on
human safety, health, and welfare, and the manage-
ment of floodplains, see Ex. Ord. No. 11988, May 24, 1977,
42 F.R. 26951, set out as a note under section 4321 of
Title 42, The Public Health and Welfare.

EXECUTIVE ORDER NoO. 11296

Ex. Ord. No. 11296, Aug. 10, 1966, 31 F.R. 10663, as
amended by Pub. L. 90-608, ch. IV, §402, Oct. 21, 1968, 82
Stat. 1194, which related to the evaluation of flood haz-
ard in locating federally owned or financed buildings,
roads, and other facilities, and in disposing of federal
lands and properties, was revoked by Ex. Ord. No. 11988,
May 24, 1977, 42 F.R. 26951, set out as a note under sec-
tion 4321 of Title 42, The Public Health and Welfare.

§701-1. Declaration of policy of 1944 act

In connection with the exercise of jurisdiction
over the rivers of the Nation through the con-
struction of works of improvement, for naviga-
tion or flood control, as herein authorized, it is
declared to be the policy of the Congress to rec-
ognize the interests and rights of the States in
determining the development of the watersheds
within their borders and likewise their interests
and rights in water utilization and control, as
herein authorized to preserve and protect to the
fullest possible extent established and potential
uses, for all purposes, of the waters of the Na-
tion’s rivers; to facilitate the consideration of
projects on a basis of comprehensive and coordi-
nated development; and to limit the authoriza-
tion and construction of navigation works to
those in which a substantial benefit to naviga-
tion will be realized therefrom and which can be
operated consistently with appropriate and eco-
nomic use of the waters of such rivers by other
users.

In conformity with this policy:

(a) Plans, proposals, or reports of the Chief of
Engineers, Department of the Army, for any
works of improvement for navigation or flood
control not heretofore or herein authorized,
shall be submitted to the Congress only upon
compliance with the provisions of this para-
graph (a). Investigations which form the basis of
any such plans, proposals, or reports shall be
conducted in such a manner as to give to the af-
fected State or States, during the course of the
investigations, information developed by the in-
vestigations and also opportunity for consulta-
tion regarding plans and proposals, and, to the
extent deemed practicable by the Chief of Engi-
neers, opportunity to cooperate in the investiga-
tions. If such investigations in whole or part are
concerned with the use or control of waters aris-
ing west of the ninety-seventh meridian, the
Chief of Engineers shall give to the Secretary of
the Interior, during the course of the investiga-
tions, information developed by the investiga-
tions and also opportunity for consultation re-
garding plans and proposals, and to the extent
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deemed practicable by the Chief of Engineers,
opportunity to cooperate in the investigations.
The relations of the Chief of Engineers with any
State under this paragraph (a) shall be with the
Governor of the State or such official or agency
of the State as the Governor may designate. The
term ‘‘affected State or States’” shall include
those in which the works or any part thereof are
proposed to be located; those which in whole or
part are both within the drainage basin involved
and situated in a State lying wholly or in part
west of the ninety-eighth meridian; and such of
those which are east of the ninety-eighth merid-
ian as, in the judgment of the Chief of Engi-
neers, will be substantially affected. Such plans,
proposals, or reports and related investigations
shall be made to the end, among other things, of
facilitating the coordination of plans for the
construction and operation of the proposed
works with other plans involving the waters
which would be used or controlled by such pro-
posed works. Each report submitting any such
plans or proposals to the Congress shall set out
therein, among other things, the relationship
between the plans for construction and oper-
ation of the proposed works and the plans, if
any, submitted by the affected States and by the
Secretary of the Interior. The Chief of Engineers
shall transmit a copy of his proposed report to
each affected State, and, in case the plans or
proposals covered by the report are concerned
with the use or control of waters which rise in
whole or in part west of the ninety-seventh me-
ridian, to the Secretary of the Interior. Within
30 days from the date of receipt of said proposed
report, the written views and recommendations
of each affected State and of the Secretary of
the Interior may be submitted to the Chief of
Engineers. The Secretary of the Army shall
transmit to the Congress, with such comments
and recommendations as he deems appropriate,
the proposed report together with the submitted
views and recommendations of affected States
and of the Secretary of the Interior. The Sec-
retary of the Army may prepare and make said
transmittal any time following said 30-day pe-
riod. The letter of transmittal and its attach-
ments shall be printed as a House or Senate doc-
ument.

(b) The use for navigation, in connection with
the operation and maintenance of such works
herein authorized for construction, of waters
arising in States lying wholly or partly west of
the ninety-eighth meridian shall be only such
use as does not conflict with any beneficial con-
sumptive use, present or future, in States lying
wholly or partly west of the ninety-eighth me-
ridian, of such waters for domestic, municipal,
stock water, irrigation, mining, or industrial
purposes.

(c) The Secretary of the Interior, in making
investigations of and reports on works for irri-
gation and purposes incidental thereto shall, in
relation to an affected State or States (as de-
fined in paragraph (a) of this section), and to the
Secretary of the Army, be subject to the same
provisions regarding investigations, plans, pro-
posals, and reports as prescribed in paragraph
(a) of this section for the Chief of Engineers and
the Secretary of the Army. In the event a sub-
mission of views and recommendations, made by
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an affected State or by the Secretary of the
Army pursuant to said provisions, sets forth ob-
jections to the plans or proposals covered by the
report of the Secretary of the Interior, the pro-
posed works shall not be deemed authorized ex-
cept upon approval by an Act of Congress; and
section 485h(a) of title 43 and section 590z-1(a) of
title 16 are amended accordingly.

(Dec. 22, 1944, ch. 665, §1, 58 Stat. 887; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501; Pub. L.
104-303, title II, §223, Oct. 12, 1996, 110 Stat. 3697.)

AMENDMENTS

1996—Par. (a). Pub. L. 104-303 substituted ‘“Within 30
days” for “Within ninety days’ and ‘‘30-day period’’ for
“ninety-day period’.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘“‘Title 10, Armed Forces” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

APPLICABILITY OF SECTION TO PROJECTS AUTHORIZED
BY FLOOD CONTROL ACTS

Pub. L. 90483, title II, §202, Aug. 13, 1968, 82 Stat. 739,
provided that: ‘“The provisions of section 1 of the Act
of December 22, 1944 (Public Law Numbered 534, Sev-
enty-eighth Congress, second session) [this section],
shall govern with respect to projects authorized in this
Act [Pub. L. 90-483], and the procedures therein set
forth with respect to plans, proposals, or reports for
works of improvement for navigation or flood control
and for irrigation and purposes incidental thereto shall
apply as if herein set forth in full.”

Similar provisions were contained in the following
prior acts:

Nov. 7, 1966, Pub. L. 89-789, title II, §202, 80 Stat. 1418.

Oct. 27, 1965, Pub. L. 89-298, title II, §203, 79 Stat. 1074.

Sept. 3, 1954, ch. 1264, title II, §202, 68 Stat. 1256.

May 17, 1950, ch. 188, title II, §202, 64 Stat. 170.

GLENDO UNIT, WYOMING, MISSOURI RIVER BASIN
PROJECT

Joint Res. July 16, 1954, ch. 532, §2, 68 Stat. 486, pro-
vided, with respect to the Glendo unit (dam and res-
ervoir), Missouri River Basin Project, at the Glendo
site on the North Platte River in Wyoming, for waiver
of the provisions of subsec. (¢) of this section. Section
1 of the Joint Resolution provided for the construction
and operation of such unit by the Secretary of the Inte-
rior.

SECTION AS UNAFFECTED BY SUBMERGED LANDS ACT

Provisions of this section as not amended, modified
or repealed by the Submerged Lands Act, see section
1303 of Title 43, Public Lands.

§701a. Declaration of policy of 1936 act

It is recognized that destructive floods upon
the rivers of the United States, upsetting or-
derly processes and causing loss of life and prop-
erty, including the erosion of lands, and impair-
ing and obstructing navigation, highways, rail-
roads, and other channels of commerce between
the States, constitute a menace to national wel-
fare; that it is the sense of Congress that flood
control on navigable waters or their tributaries
is a proper activity of the Federal Government
in cooperation with States, their political sub-
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divisions, and localities thereof; that investiga-
tions and improvements of rivers and other
waterways, including watersheds thereof, for
flood-control purposes are in the interest of the
general welfare; that the Federal Government
should improve or participate in the improve-
ment of navigable waters or their tributaries,
including watersheds thereof, for flood-control
purposes if the benefits to whomsoever they
may accrue are in excess of the estimated costs,
and if the lives and social security of people are
otherwise adversely affected.

(June 22, 1936, ch. 688, §1, 49 Stat. 1570.)

§701a-1. “Flood control” defined; jurisdiction of
Federal investigations

The words ‘‘flood control” as used in section
701a of this title, shall be construed to include
channel and major drainage improvements and
flood prevention improvements for protection
from groundwater-induced damages, and Federal
investigations and improvements of rivers and
other waterways for flood control and allied pur-
poses shall be under the jurisdiction of and shall
be prosecuted by the Department of the Army
under the direction of the Secretary of the
Army and supervision of the Chief of Engineers,
and Federal investigations of watersheds and
measures for run-off and water-flow retardation
and soil-erosion prevention on watersheds shall
be under the jurisdiction of and shall be pros-
ecuted by the Department of Agriculture under
the direction of the Secretary of Agriculture,
except as otherwise provided by Act of Congress.

(Dec. 22, 1944, ch. 665, §2, 58 Stat. 889; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501; Pub. L.
99-662, title IV, §403, Nov. 17, 1986, 100 Stat. 4133.)

AMENDMENTS

1986—Pub. L. 99-662 inserted ‘‘and flood prevention
improvements for protection from groundwater-in-
duced damages’ after ‘‘drainage improvements’.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘“Title 10, Armed Forces” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

SAVINGS PROVISION

Authority of Secretary of Agriculture under this sec-
tion as unaffected by repeal of Secretary’s authority
under section 701b of this title, see section 7 of act Aug.
4, 1954, set out as a note under section 701b of this title.

SECTION AS UNAFFECTED BY SUBMERGED LANDS ACT

Provisions of this section as not amended, modified
or repealed by the Submerged Lands Act, see section
1303 of Title 43, Public Lands.

§701b. Supervision of Secretary of the Army; rec-
lamation projects unaffected

Federal investigations and improvements of
rivers and other waterways for flood control and
allied purposes shall be under the jurisdiction of
and shall be prosecuted by the Department of
the Army under the direction of the Secretary
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of the Army and supervision of the Chief of En-
gineers, except as otherwise provided by Act of
Congress; and in his reports upon examinations
and surveys, the Secretary of the Army shall be
guided as to flood-control measures by the prin-
ciples set forth in section 701a of this title in the
determination of the Federal interests involved:
Provided, That the foregoing grant of authority
shall not interfere with investigations and river
improvements incident to reclamation projects
that may now be in progress or may be hereafter
undertaken by the Bureau of Reclamation of the
Interior Department pursuant to any general or
specific authorization of law.

(June 22, 1936, ch. 688, §2, 49 Stat. 1570; June 28,
1938, ch. 795, §1, 52 Stat. 1215; Aug. 18, 1941, ch.
377, §1, 55 Stat. 638; July 26, 1947, ch. 343, title II,
§205(a), 61 Stat. 501; Aug. 4, 1954, ch. 656, §7, 68
Stat. 668.)

AMENDMENTS

1954—Act Aug. 4, 1954, repealed provisions conferring
authority on the Department of Agriculture under the
direction of the Secretary of Agriculture to make pre-
liminary examinations and surveys and to prosecute
works of improvement for runoff and waterflow retar-
dation and soil erosion prevention on the watersheds of
rivers and other waterways.

1941—Act Aug. 18, 1941, reenacted without change por-
tion of section preceding semicolon.

1938—Act June 28, 1938, reenacted without change por-
tion of section preceding semicolon.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

SAVINGS PROVISION

Section 7 of act Aug. 4, 1954, which amended this sec-
tion by repealing provisions relating to the Department
of Agriculture, provides in part that: ‘‘(a) the authority
of that Department of Agriculture, under the direction
of the Secretary, to prosecute the works of improve-
ment for runoff and waterflow retardation and soil ero-
sion prevention authorized to be carried out by the De-
partment by the act of December 22, 1944 (58 Stat. 887),
as amended [section 701a—1 of this title], and (b) the au-
thority of the Secretary of Agriculture to undertake
emergency measures for runoff retardation and soil
erosion prevention authorized to be carried out by sec-
tion 7 of the act of June 28, 1938 (52 Stat. 1215), as
amended by section 216 of the act of May 17, 1950 (64
Stat. 163) [section 701b-1 of this title], shall not be af-
fected by the provisions of this section.”

RISK-BASED ANALYSIS METHODOLOGY

Pub. L. 104-303, title II, §202(h), Oct. 12, 1996, 110 Stat.
3676, provided that:

‘(1) INn GENERAL.—The Secretary shall enter into an
agreement with the National Academy of Sciences to
conduct a study of the Corps of Engineers’ use of risk-
based analysis for the evaluation of hydrology, hydrau-
lics, and economics in flood damage reduction studies.
The study shall include—

“(A) an evaluation of the impact of risk-based
analysis on project formulation, project economic
justification, and minimum engineering and safety
standards; and

‘“(B) a review of studies conducted using risk-based
analysis to determine—
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‘(i) the scientific validity of applying risk-based
analysis in these studies; and

‘‘(ii) the impact of using risk-based analysis as it
relates to current policy and procedures of the
Corps of Engineers.

‘“(2) REPORT.—Not later than 18 months after the date
of the enactment of this Act [Oct. 12, 1996], the Sec-
retary shall submit to Congress a report on the results
of the study under paragraph (1), as well as such recom-
mendations as the Secretary considers appropriate.

¢“(3) LIMITATION ON USE OF METHODOLOGY.—During the
period beginning on the date of the enactment of this
Act [Oct. 12, 1996] and ending 18 months after that date,
if requested by a non-Federal interest, the Secretary
shall refrain from using any risk-based technique re-
quired under the studies described in paragraph (1) for
the evaluation and design of a project.

‘“(4) AUTHORIZATION OF APPROPRIATIONS.—There is au-
thorized to be appropriated $250,000 to carry out this
subsection.”

§ 701b-1. Transfer of jurisdiction in certain cases
to Department of Agriculture

In order to effectuate the policy declared in
sections 70la and 701b of this title, and to cor-
relate the program for the improvement of riv-
ers and other waterways by the Department of
the Army with the program for the improve-
ment of watersheds by the Department of Agri-
culture, works of improvement for measures of
run-off and water-flow retardation and soil-ero-
sion prevention on the watersheds of waterways,
for which works of improvement for the benefit
of navigation and the control of destructive
floodwaters and other provisions have been
adopted and authorized to be prosecuted under
the direction of the Secretary of the Army and
supervision of the Chief of Engineers, are au-
thorized to be prosecuted by the Department of
Agriculture under the direction of the Secretary
of Agriculture and in accordance with plans ap-
proved by him. The Secretary of Agriculture is
authorized in his discretion to undertake such
emergency measures for run-off retardation and
soil-erosion prevention as may be needed to
safeguard lives and property from floods and the
products of erosion on any watershed whenever
fire or any other natural element or force has
caused a sudden impairment of that watershed:
Provided, That not to exceed $300,000 out of any
funds heretofore or hereafter appropriated for
the prosecution by the Secretary of Agriculture
of works of improvement or measures for run-off
and water-flow retardation and soil-erosion pre-
vention on watersheds may be expended during
any one fiscal year for such emergency meas-
ures. For prosecuting said work and measures
there is authorized to be appropriated the sum
of $10,000,000 to be expended at the rate of
$2,000,000 per annum during the five-year period
ending June 30, 1944: Provided, That such works
and measures which are herein authorized to be
prosecuted by the Department of Agriculture
may be carried out on the watersheds of the Rio
Grande and Pecos Rivers subject to the proviso
in section 701b of this title.

(June 28, 1938, ch. 795, §7, 52 Stat. 1225; Dec. 22,
1944, ch. 665, §15, 58 Stat. 907; July 26, 1947, ch.
343, title II, §205(a), 61 Stat. 501; May 17, 1950, ch.
188, title II, §216, 64 Stat. 184.)

AMENDMENTS

1950—Act May 17, 1950, substituted
‘$100,000°".

‘$300,000”" for
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1944—Act Dec. 22, 1944, inserted provisions authoriz-
ing Secretary of Agriculture to undertake emergency
work and limiting amount of annual expenditures for
such work.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 7T0A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘““Title 10, Armed Forces’” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

SAVINGS PROVISION

Authority of Secretary of Agriculture under this sec-
tion as unaffected by repeal of Secretary’s authority
under section 701b of this title, see section 7 of act Aug.
4, 1954, set out as a note under section 701b of this title

SECTION AS UNAFFECTED BY SUBMERGED LANDS ACT

Provisions of this section as not amended, modified
or repealed by the Submerged Lands Act, see section
1303 of Title 43, Public Lands.

§701b-2. Cooperation by Secretaries of the Army
and Agriculture; expenditures

In carrying out the purposes of the Act of
June 22, 1936 (49 Stat. 1570), as amended and sup-
plemented, the Secretary of the Army and the
Secretary of Agriculture are authorized to co-
operate with institutions, organizations, and in-
dividuals, and to utilize the services of Federal,
State, and other public agencies, and to pay by
check to the cooperating public agency, either
in advance or upon the furnishing or perform-
ance of said services, all or part of the estimated
or actual cost thereof; and to make expenditures
for personal services and rent in the District of
Columbia and elsewhere, for purchase of ref-
erence and law books and periodicals, for print-
ing and binding, for the purchase, exchange, op-
eration, and maintenance of motor-propelled
passenger-carrying vehicles and motorboats for
official use, and for other necessary expenses.
The provisions of this section shall be applicable
to any funds heretofore appropriated for the
prosecution by the Secretary of Agriculture of
works of improvement for measures of run-off
and water-flow retardation and soil-erosion pre-
vention upon watersheds.

(June 28, 1938, ch. 795, §5, 52 Stat. 1223; Aug. 18,
1941, ch. 377, §8, 55 Stat. 650; July 26, 1947, ch. 343,
title II, §205(a), 61 Stat. 501.)

REFERENCES IN TEXT

Act of June 22, 1936 (49 Stat. 1570), as amended and
supplemented, referred to in text, is act June 22, 1936,
ch. 688, 49 Stat. 1570, as amended, popularly known as
the Flood Control Act of June 22, 1936, which to the ex-
tent classified to the Code enacted sections 70la, 701b,
701c, 701d to 701f, and 701h of this title. For complete
classification of this Act to the Code, see Tables.

AMENDMENTS

1941—Act Aug. 18, 1941, changed the reference near
the beginning of section and inserted sentence at end.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
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ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘““Title 10, Armed Forces’ which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.
TRANSFER OF FUNCTIONS

Functions of all officers, agencies and employees of
Department of Agriculture transferred, with certain ex-
ceptions, to Secretary of Agriculture by Reorg. Plan
No. 2 of 1953, §1, eff. June 4, 1953, 18 F.R. 3219, 67 Stat.

633, set out in the Appendix to Title 5, Government Or-
ganization and Employees.

§ 701b-3. Examinations and surveys; availability
of appropriations

Funds heretofore or hereafter appropriated for
construction and maintenance of flood-control
works by the Department of the Army shall be
available for expenditure by the Department of
the Army in making examinations and surveys
for flood control heretofore or hereafter author-
ized, or in preparing reports in review thereof as
authorized by law, in addition to funds here-
tofore authorized to be expended for such pur-
poses by the Department of the Army.

(Aug. 11, 1939, ch. 699, §2, 53 Stat. 1414; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501.)
CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ““Title 10, Armed Forces’” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

§ 701b-4. Administration of surveys; number au-
thorized; reports

The surveys authorized to be performed under
the direction of the Secretary of the Army as
well as all duties performed by the Chief of En-
gineers under the direction of the Secretary of
the Army shall be functions of the Engineer
Corps, United States Army, and its head, to be
administered under the direction of the Sec-
retary of the Army and the supervision of the
Chief of Engineers except as otherwise specifi-
cally provided by Congress: Provided, That the
power and authority conferred by the Flood Con-
trol Act of June 28, 1938, and previously con-
ferred, upon the Federal Power Commission
shall remain in full force and effect: Provided,
That no preliminary examination, survey,
project, or estimate for new works other than
those designated in this Act or some prior Act
or joint resolution shall be made: Provided fur-
ther, That after the regular or formal reports
made as required by law on any examination,
survey, project, or work under way or proposed,
are submitted, no supplemental or additional re-
port or estimate shall be made unless authorized
by law.

(Aug. 11, 1939, ch. 699, §6, 53 Stat. 1415; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501.)
REFERENCES IN TEXT

The Flood Control Act of June 28, 1938, referred to in
text, is act June 28, 1938, ch. 795, 52 Stat. 1215, as



§701b-5

amended, which to the extent classified to the Code is
classified to sections 701b, 701b-1, 701b-2, 701c-1, 701f-1,
701i, 701j, 702a-1'%2, 702a-11, and 706 of this title. For
complete classification of this Act to the Code, see
Tables.

This Act, referred to in text, is act Aug. 11, 1939, ch.
699, 53 Stat. 1414, as amended, which to the extent clas-
sified to the Code enacted sections 558b-1, 701b-3,
701b-4, and 707 of this title and amended sections 701c-1
and 701g of this title. For complete classification of
this Act to the Code, see Tables.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

TRANSFER OF FUNCTIONS

Federal Power Commission terminated and its func-
tions, personnel, property, funds, etc., transferred to
Secretary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

For transfer of functions of Federal Power Commis-
sion, with certain reservations, to chairman of such
Commission, see Reorg. Plan No. 9 of 1950, §§1, 2, eff.
May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the
Appendix to Title 5, Government Organization and Em-
ployees.

§ 701b-5. Omitted
CODIFICATION

Section, act Mar. 31, 1945, ch. 45, §1, 59 Stat. 41, relat-
ing to appropriations subject to priority restrictions,
was from the War Department Civil Appropriation Act,
1946, and was not repeated in subsequent appropriation
acts.

§701b-6. Examinations and surveys by Secretary
of Agriculture

That, in order to further the declaration of
policy and principles declared in sections 70la
and 701b of this title, and to supplement the pre-
liminary examinations and surveys which the
Secretary of the Army has heretofore been, or is
hereafter, authorized and directed to make of
waterways with a view to the control of their
floods, the Secretary of Agriculture be, and he
is, authorized and directed to cause preliminary
examinations and surveys to be made for run-off
and water-flow retardation and soil-erosion pre-
vention on the watersheds of said waterways,
the costs thereof to be paid from appropriations
heretofore or hereafter made for such purposes.

(Aug. 28, 1937, ch. 877, §3, 50 Stat. 877; Jan. 19,

1948, ch. 2, §1, 62 Stat. 4; July 26, 1947, ch. 343,
title II, §205(a), 61 Stat. 501.)

AMENDMENTS

1948—Act Jan. 19, 1948, inserted ‘‘or is hereafter’ after
“‘heretofore been’ to make section applicable to future
preliminary surveys and examinations.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
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ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ““Title 10, Armed Forces’ which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

§701b-7. Supplemental reports to Senate Envi-
ronment and Public Works Committee and
House Public Works Committee

After the Secretary of Agriculture has submit-
ted to Congress a regular or formal report made
on any examination or survey, pursuant to the
Flood Control Act approved June 22, 1936, as
amended and supplemented, a supplemental, ad-
ditional, or review report or estimate may be
made if authorized by law or by resolution of the
Committee on Public Works and Transportation
of the House of Representatives or the Commit-
tee on Environment and Public Works of the
Senate.

(Jan. 19, 1948, ch. 2, §2, 62 Stat. 4; Pub. L. 103-437,
§12(d), Nov. 2, 1994, 108 Stat. 4590.)

REFERENCES IN TEXT

The Flood Control Act approved June 22, 1936, as
amended and supplemented, referred to in text, is act
June 22, 1936, ch. 688, 49 Stat. 1570, as amended, which
to the extent classified to the Code enacted sections
70la, 701b, 701c, 701d to 701f, and 701h of this title. For
complete classification of this Act to the Code, see
Tables.

AMENDMENTS

1994—Pub. L. 103-437 substituted ‘‘Committee on Pub-
lic Works and Transportation of the House of Rep-
resentatives or the Committee on Environment and
Public Works of the Senate” for ‘“Committee on Public
Works of the House of Representatives or the Commit-
tee on Public Works of the Senate”.

CHANGE OF NAME

Committee on Public Works and Transportation of
House of Representatives treated as referring to Com-
mittee on Transportation and Infrastructure of House
of Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress.

§701b-8. Submission of report by Chief of Engi-
neers

It is declared to be the policy of the Congress
that the following provisions shall be observed:

No project or any modification not authorized,
of a project for flood control or rivers and har-
bors, shall be authorized by the Congress unless
a report for such project or modification has
been previously submitted by the Chief of Engi-
neers, United States Army, in conformity with
existing law.

(Sept. 3, 1954, ch. 1264, title II, §202, 68 Stat.
1256.)

CODIFICATION

Section comprises last two paragraphs of section 202
of act Sept. 3, 1954. First paragraph of section 202 is set
out as a note under section 701-1 of this title.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in the following prior acts:

May 17, 1950, ch. 188, title II, §202, 64 Stat. 170.

June 30, 1948, ch. 771, title II, §202, 62 Stat. 1175.
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July 24, 1946, ch. 596, §2, 60 Stat. 641.

§701b-8a. Discontinuance of preliminary exam-
ination reports

For preliminary examinations and surveys au-
thorized in previous river and harbor and flood
control Acts, the Secretary of the Army is di-
rected to cause investigations and reports for
flood control and allied purposes, to be prepared
under the supervision of the Chief of Engineers
in the form of survey reports, and that prelimi-
nary examination reports shall no longer be re-
quired to be prepared.

(Pub. L. 85-500, title II, §208, July 3, 1958, 72 Stat.
319.)

REFERENCES IN TEXT

Previous river and harbor and flood-control Acts, re-
ferred to in text, means those acts prior to the River
and Harbor Act of 1958 and the Flood Control Act of
1958, titles I and II of Pub. L. 85-500.

§701b-9. Availability of appropriations for ex-
penses incident to operation of power boats
or vessels; expenses defined; certification of
expenditures

On and after July 31, 1947, no appropriation
under the Corps of Engineers shall be available
for any expenses incident to operating any
power-driven boat or vessel on other than Gov-
ernment business, and that Government busi-
ness shall be construed to include transpor-
tation, lodging, and subsistence on inspection
trips of Federal and State officials, having a
public interest in authorized or proposed im-
provements for river and harbor and flood con-
trol, and any expenses incurred therefor shall be
chargeable to river and harbor and flood control
appropriations heretofore or hereafter made
under rules and regulations to be prescribed by
the Chief of Engineers: Provided, That such ex-
penditures shall be certified by the Division En-
gineer as necessary and proper expenditures.

(July 31, 1947, ch. 411, §1, 61 Stat. 688.)

CODIFICATION

Section is also set out as section 575 of this title.

Section was formerly classified to sections 190a and
199 of Title 10 prior to the general revision and enact-
ment of Title 10, Armed Forces, by act Aug. 10, 1956, ch.
1041, 70A Stat. 1.

§701b-10. Revolving fund; establishment; avail-
ability; reimbursement; transfer of funds;
limitation

There is established a revolving fund, to be
available without fiscal year limitation, for ex-
penses necessary for the maintenance and oper-
ation of the plant and equipment of the Corps of
Engineers used in civil works functions, includ-
ing acquisition of plant and equipment, mainte-
nance, repair, and purchase, operation, and
maintenance of not to exceed four aircraft at
any one time, temporary financing of services fi-
nally chargeable to appropriations for -civil
works functions, and the furnishing of facilities
and services for military functions of the De-
partment of the Army and other Government
agencies and private persons, as authorized by
law, $100; and in addition, the Secretary of the
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Army is authorized to provide capital for the
fund by capitalizing the present inventories,
plant and equipment of the civil works functions
of the Corps of Engineers. The fund shall be
credited with reimbursements or advances for
the cost of equipment, facilities, and services
furnished, at rates which shall include charges
for overhead and related expenses, depreciation
of plant and equipment, and accrued leave: Pro-
vided, That on July 1, 1953, (1) the fund shall as-
sume the assets, liabilities, and obligations of
the Plant accounts, as carried on the records of
the Corps of Engineers as of June 30, 1953, under
the appropriations for ‘‘Maintenance and im-
provement of existing river and harbor works’’,
“Flood control, general’”’, and ‘‘Flood control,
Mississippi River and tributaries’, and (2) there
shall be transferred from said appropriations to
the fund amounts equivalent to the unexpended
cash balances of the Plant accounts on June 30,
1953: Provided further, That the total capital of
said fund shall not exceed $140,000,000.

(July 27, 1953, ch. 245, §101, 67 Stat. 199.)
CODIFICATION

Section is also set out as section 576 of this title.

Section was formerly classified to section 190b of
Title 10 prior to the general revision and enactment of
Title 10, Armed Forces, by act Aug. 10, 1956, ch. 1041,
T0A Stat. 1.

RETENTION OF THREE OPERATIONAL AIRCRAFT; NOTICE
OF INTENDED USE OUTSIDE UNITED STATES

For provision relating to retention, use, and disposal
of three operational aircraft by Chief of Engineers, see
section 101(d) [title I, §110] of Pub. L. 100-202, set out as
a note under section 576 of this title.

§ 701b-11. Flood protection projects

(a) General considerations; nonstructural alter-
natives

In the survey, planning, or design by any Fed-
eral agency of any project involving flood pro-
tection, consideration shall be given to non-
structural alternatives to prevent or reduce
flood damages including, but not limited to,
floodproofing of structures; flood plain regula-
tion; acquisition of flood plain lands for rec-
reational, fish and wildlife, and other public pur-
poses; and relocation with a view toward formu-
lating the most economically, socially, and en-
vironmentally acceptable means of reducing or
preventing flood damages.

(b) Non-Federal participation through non-
structural alternatives; limitation

Where a nonstructural alternative is rec-
ommended, non-Federal participation shall be
comparable to the value of lands, easements,
and rights-of-way which would have been re-
quired of non-Federal interests under section
701c of this title, for structural protection meas-
ures, but in no event shall exceed 20 per centum
of the project costs.

(Pub. L. 93-251, title I, §73, Mar. 7, 1974, 88 Stat.
32.)

NONSTRUCTURAL FLOOD CONTROL PoOLICY

Pub. L. 104-303, title II, §202(d), Oct. 12, 1996, 110 Stat.
3675, provided that:

‘(1) REVIEW.—The Secretary shall conduct a review of
policies, procedures, and techniques relating to the
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evaluation and development of flood control measures
with a view toward identifying impediments that may
exist to justifying nonstructural flood control meas-
ures as alternatives to structural measures.

‘“(2) REPORT.—Not later than 1 year after the date of
the enactment of this Act [Oct. 12, 1996], the Secretary
shall transmit to Congress a report on the findings of
the review conducted under this subsection, together
with any recommendations for modifying existing law
to remove any impediments identified under such re-
view.”

§ 701b-12. Floodplain management requirements

(a) Compliance with floodplain management and
insurance programs

Before construction of any project for local
flood protection, or any project for hurricane or
storm damage reduction, that involves Federal
assistance from the Secretary, the non-Federal
interest shall agree to participate in and comply
with applicable Federal floodplain management
and flood insurance programs.

(b) Floodplain management plans

Within 1 year after the date of signing a
project cooperation agreement for construction
of a project to which subsection (a) of this sec-
tion applies, the non-Federal interest shall pre-
pare a floodplain management plan designed to
reduce the impacts of future flood events in the
project area. Such plan shall be implemented by
the non-Federal interest not later than 1 year
after completion of construction of the project.

(¢) Guidelines
(1) In general

The Secretary shall develop guidelines for
preparation of floodplain management plans
by non-Federal interests under subsection (b)
of this section.

(2) Required elements

The guidelines developed under paragraph (1)
shall—

(A) address potential measures, practices,
and policies to be undertaken by non-Fed-
eral interests to to! reduce loss of life, inju-
ries, damages to property and facilities, pub-
lic expenditures, and other adverse impacts
associated with flooding and to preserve and
enhance natural floodplain values; and

(B) address those measures to be under-
taken by non-Federal interests to preserve
the level of flood protection provided by a
project to which subsection (a) of this sec-
tion applies.

(3) Limitation on statutory construction

Nothing in this subsection shall be con-
strued to confer any regulatory authority
upon the Secretary or the Administrator of
the Federal Emergency Management Agency.

(d) Technical support

The Secretary may provide technical support
to a non-Federal interest for a project to which
subsection (a) of this section applies for the de-
velopment and implementation of plans pre-
pared under subsection (b) of this section.

(Pub. L. 99-662, title IV, §402, Nov. 17, 1986, 100
Stat. 4133; Pub. L. 100-676, §14, Nov. 17, 1988, 102

180 in original.
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Stat. 4026; Pub. L. 104-303, title II, §202(c)(1), Oct.
12, 1996, 110 Stat. 3674; Pub. L. 106-541, title II,
§209(a), (c), Dec. 11, 2000, 114 Stat. 2591; Pub. L.
109-295, title VI, §612(c), Oct. 4, 2006, 120 Stat.
1410.)

AMENDMENTS

2000—Subsec. (b). Pub. L. 106-541, §209(c), substituted
‘““Floodplain” for ‘‘Flood plain’ in heading and ‘‘flood-
plain” for ‘‘flood plain’’ in first sentence.

Subsec. (¢). Pub. L. 106-541, §209(a), in first sentence
substituted ““The’ for “Within 6 months after October
12, 1996, the’’, designated second sentence as par. (2), in-
serted heading, substituted ‘‘The guidelines developed
under paragraph (1) shall—" for ‘‘Such guidelines
shall”’, designated remainder of sentence as subpar. (A),
inserted ‘‘to be undertaken by non-Federal interests
to” after ‘‘policies’, added subpar. (B), and redesig-
nated former par. (2) as (3).

1996—Pub. L. 104-303 substituted ‘‘Floodplain manage-
ment requirements’ for ‘“‘Compliance with flood plain
management and insurance programs’ in section
catchline and amended text generally. Prior to amend-
ment, text read as follows: ‘‘Before construction of any
project for local flood protection or any project for hur-
ricane or storm damage reduction, the non-Federal in-
terests shall agree to participate in and comply with
applicable Federal flood plain management and flood
insurance programs.’’

1988—Pub. L. 100-676 inserted ‘‘or any project for hur-
ricane or storm damage reduction’ after ‘‘local flood
protection”.

CHANGE OF NAME

‘“Administrator of the Federal Emergency Manage-
ment Agency’’ substituted for ‘“‘Director of the Federal
Emergency Management Agency’ in subsec. (c)(3) on
authority of section 612(c) of Pub. L. 109-295, set out as
a note under section 313 of Title 6, Domestic Security.
Any reference to the Administrator of the Federal
Emergency Management Agency in title VI of Pub. L.
109-295 or an amendment by title VI to be considered to
refer and apply to the Director of the Federal Emer-
gency Management Agency until Mar. 31, 2007, see sec-
tion 612(f)(2) of Pub. L. 109-295, set out as a note under
section 313 of Title 6.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-541, title II, §209(b), Dec. 11, 2000, 114 Stat.
2691, provided that: ‘“The amendments made by sub-
section (a) [amending this section] shall apply to any
project or separable element of a project with respect
to which the Secretary [of the Army] and the non-Fed-
eral interest have not entered a project cooperation
agreement on or before the date of enactment of this
Act [Dec. 11, 2000].”

EFFECTIVE DATE OF 1996 AMENDMENT

Section 202(c)(2) of Pub. L. 104-303 provided that:
““The amendment made by paragraph (1) [amending this
section] shall apply to any project or separable element
thereof with respect to which the Secretary and the
non-Federal interest have not entered into a project co-
operation agreement on or before the date of the enact-
ment of this Act [Oct. 12, 1996].”

REFERENCE TO PROJECT COOPERATION AGREEMENT
DEEMED REFERENCE TO PROJECT PARTNERSHIP AGREE-
MENT

Reference to ‘‘project cooperation agreement’”
deemed to be reference to ‘‘project partnership agree-
ment’’, see section 2003(f)(2) of Pub. L. 110-114, set out
as a note under section 1962d-5b of Title 42, The Public
Health and Welfare.
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§701b-13. Construction of flood control projects
by non-Federal interests

(a) Authority

Non-Federal interests are authorized to under-
take flood control projects in the United States,
subject to obtaining any permits required pursu-
ant to Federal and State laws in advance of ac-
tual construction.

(b) Studies and design activities
(1) By non-Federal interests

A non-Federal interest may prepare, for re-
view and approval by the Secretary, the nec-
essary studies and design documents for any
construction to be undertaken pursuant to
subsection (a) of this section.

(2) By Secretary

Upon request of an appropriate non-Federal
interest, the Secretary may undertake all nec-
essary studies and design activities for any
construction to be undertaken pursuant to
subsection (a) of this section and provide tech-
nical assistance in obtaining all necessary per-
mits for such construction if the non-Federal
interest contracts with the Secretary to pro-
vide to the United States funds for the studies
and design activities during the period in
which the studies and design activities will be
conducted.

(c) Completion of studies and design activities

In the case of any study or design documents
for a flood control project that were initiated
before October 12, 1996, the Secretary may com-
plete and transmit to the appropriate non-Fed-
eral interests the study or design documents or,
upon the request of such non-Federal interests,
terminate the study or design activities and
transmit the partially completed study or de-
sign documents to such non-Federal interests
for completion. Studies and design documents
subject to this subsection shall be completed
without regard to the requirements of sub-
section (b) of this section.

(d) Authority to carry out improvement
(1) In general

(A) Studies and design activities under sub-
section (b)

(i) In general

A non-Federal interest may carry out
construction for which studies and design
documents are prepared under subsection
(b) of this section only if the Secretary ap-
proves the project for construction.

(ii) Criteria for approval

The Secretary shall approve a project for
construction if the Secretary determines
that the project is technically sound, eco-
nomically justified, and environmentally
acceptable and meets the requirements for
obtaining the appropriate permits required
under the authority of the Secretary.

(iii) No unreasonable withholding of ap-
proval

The Secretary shall not unreasonably

withhold approval of a project for con-
struction.
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(iv) No effect on regulatory authority

Nothing in this subparagraph affects any
regulatory authority of the Secretary.

(B) Studies and design activities under sub-
section (c)

Any non-Federal interest that has received
from the Secretary under subsection (c) of
this section a favorable recommendation to
carry out a flood control project, or sepa-
rable element of a flood control project,
based on the results of completed studies
and design documents for the project or ele-
ment may carry out the project or element
if a final environmental impact statement
under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) has been
filed for the project or element.

(2) Permits

Any plan of improvement proposed to be im-
plemented in accordance with this subsection
(other than paragraph (1)(A)) shall be deemed
to satisfy the requirements for obtaining the
appropriate permits required under the Sec-
retary’s authority. Such permits shall be
granted subject to the non-Federal interest’s
acceptance of the terms and conditions of such
permits if the Secretary determines that the
applicable regulatory criteria and procedures
have been satisfied.

(3) Monitoring

The Secretary shall monitor any project for
which a permit is granted under this sub-
section in order to ensure that such project is
constructed, operated, and maintained in ac-
cordance with the terms and conditions of
such permit.

(e) Reimbursement
(1) General rule

Subject to appropriations Acts, the Sec-
retary may reimburse any non-Federal inter-
est an amount equal to the estimate of the
Federal share, without interest, of the cost of
any authorized flood control project, or sepa-
rable element of a flood control project, con-
structed pursuant to this section and provide
credit for the non-Federal share of the
project—

(A) if, after authorization and before initi-
ation of construction of the project or sepa-
rable element, the Secretary approves the
plans for construction of such project by the
non-Federal interest;

(B) if the Secretary finds, after a review of
studies and design documents prepared pur-
suant to this section, that construction of
the project or separable element is economi-
cally justified and environmentally accept-
able; and

(C) if the construction work is substan-
tially in accordance with plans prepared
under subsection (b) of this section.

(2) Special rules

(A) Reimbursement or credit

For work (including work associated with
studies, planning, design, and construction)
carried out by a non-Federal interest with
respect to a project described in subsection
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(f) of this section, the Secretary shall, sub-
ject to the availability of appropriations, re-
imburse, without interest, the non-Federal
interest an amount equal to the estimated
Federal share of the cost of such work, or
provide credit (depending on the request of
the non-Federal interest) for the non-Fed-
eral share of such work, if such work is later
recommended by the Chief of Engineers and
approved by the Secretary.

(B) Credit

If the non-Federal interest for a project
described in subsection (f) of this section
carries out work before completion of a re-
connaissance study by the Secretary and if
such work is determined by the Secretary to
be compatible with the project later rec-
ommended by the Secretary, the Secretary
shall credit the non-Federal interest for its
share of the cost of the project for such
work.

(3) Matters to be considered in reviewing plans

In reviewing plans under this subsection, the
Secretary shall consider budgetary and pro-
grammatic priorities and other factors that
the Secretary considers appropriate.

(4) Monitoring

The Secretary shall regularly monitor and
audit any project for flood control approved
for construction under this section by a non-
Federal interest to ensure that such construc-
tion is in compliance with the plans approved
by the Secretary and that the costs are rea-
sonable.

(5) Limitation on reimbursements

The Secretary may not make any reimburse-
ment under this section until the Secretary
determines that the work for which reim-
bursement is requested has been performed in
accordance with applicable permits and ap-
proved plans.

(6) Schedule and manner of reimbursement
(A) Budgeting

The Secretary shall budget and request ap-
propriations for reimbursements under this
section on a schedule that is consistent with
a Federal construction schedule.

(B) Commencement of reimbursements

Reimbursements under this section may
commence on approval of a project by the
Secretary.

(C) Credit

At the request of a non-Federal interest,
the Secretary may reimburse the non-Fed-
eral interest by providing credit toward fu-
ture non-Federal costs of the project.

(D) Scheduling

Nothing in this paragraph affects the dis-
cretion of the President to schedule new
construction starts.

(f) Specific projects

For the purpose of demonstrating the poten-
tial advantages and effectiveness of non-Federal
implementation of flood control projects, the
Secretary shall enter into agreements pursuant

to this section with non-Federal interests for de-
velopment of the following flood control
projects by such interests:

(1) Berryessa Creek, California

The Berryessa Creek element of the project
for flood control, Coyote and Berryessa
Creeks, California, authorized by section
101(a)(b) of the Water Resources Development
Act of 1990 (104 Stat. 4606); except that, subject
to the approval of the Secretary as provided
by this section, the non-Federal interest may
design and construct an alternative to such
element.

(2) Los Angeles County Drainage Area, Califor-
nia

The project for flood control, Los Angeles
County Drainage Area, California, authorized
by section 101(b) of the Water Resources De-
velopment Act of 1990 (104 Stat. 4611).

(3) Stockton Metropolitan Area, California

The project for flood control, Stockton Met-
ropolitan Area, California.

(4) Upper Guadalupe River, California

The project for flood control, Upper Guada-
lupe River, California.

(5) Flamingo and Tropicana Washes, Nevada

The project for flood control, Las Vegas
Wash and Tributaries (Flamingo and Tropi-
cana Washes), Nevada, authorized by section
101(13) of the Water Resources Development
Act of 1992 (106 Stat. 4803).

(6) Brays Bayou, Texas

Flood control components comprising the
Brays Bayou element of the project for flood
control, Buffalo Bayou and tributaries, Texas,
authorized by section 101(a)(21) of the Water
Resources Development Act of 1990 (104 Stat.
4610); except that, subject to the approval of
the Secretary as provided by this section, the
non-Federal interest may design and construct
an alternative to the diversion component of
such element.

(7) Hunting Bayou, Texas

The Hunting Bayou element of the project
for flood control, Buffalo Bayou and tribu-
taries, Texas, authorized by such section; ex-
cept that, subject to the approval of the Sec-
retary as provided by this section, the non-
Federal interest may design and construct an
alternative to such element.

(8) White Oak Bayou, Texas

The project for flood control, White Oak
Bayou watershed, Texas.
(12) 1 Perris, California
The project for flood control, Perris, Califor-
nia.
(13) Thornton Reservoir, Cook County, Illinois
An element of the project for flood control,
Chicagoland Underflow Plan, Illinois.
(14) Larose to Golden Meadow, Louisiana

The project for flood control, Larose to
Golden Meadow, Liouisiana.

180 in original. There are no pars. designated “*(9)”, ““(10)”’, or
Sy
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(15) Buffalo Bayou, Texas

A project for flood control, Buffalo Bayou,
Texas, to provide an alternative to the project
authorized by the first section of the River
and Harbor Act of June 20, 1938 (52 Stat. 804)
and modified by section 3a of the Flood Con-
trol Act of August 11, 1939 (53 Stat. 1414).

(16) Halls Bayou, Texas

A project for flood control, Halls Bayou,
Texas, to provide an alternative to the project
for flood control, Buffalo Bayou and tribu-
taries, Texas, authorized by section 101(a)(21)
of the Water Resources Development Act of
1990 (104 Stat. 4610).

(17) Menomonee River Watershed, Wisconsin

The project for the Menomonee River Water-
shed, Wisconsin, including—
(A) the Underwood Creek diversion facility
project (Milwaukee County Grounds); and
(B) the Greater Milwaukee Rivers water-
shed project.

(g) Treatment of flood damage prevention meas-
ures

For the purposes of this section, flood damage
prevention measures at or in the vicinity of
Morgan City and Berwick, Louisiana, shall be
treated as an authorized separable element of
the Atchafalaya Basin feature of the project for
flood control, Mississippi River and Tributaries.

(Pub. L. 104-303, title II, §211, Oct. 12, 1996, 110
Stat. 3681; Pub. L. 106-53, title II, §223, Aug. 17,
1999, 113 Stat. 296; Pub. L. 106-60, title VI, §606,
Sept. 29, 1999, 113 Stat. 501; Pub. L. 110-114, title
V, §5157, Nov. 8, 2007, 121 Stat. 1257.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (d)(1), is Pub. L. 91-190, Jan. 1, 1970,
83 Stat. 852, as amended, which is classified generally
to chapter 55 (§4321 et seq.) of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 4321 of Title 42 and Tables.

Section 101 of the Water Resources Development Act
of 1990, referred to in subsec. (f)(1), (2), (6), (16), is sec-
tion 101 of Pub. L. 101-640, title I, Nov. 28, 1990, 104 Stat.
4605, which is not classified to the Code.

Section 101(13) of the Water Resources Development
Act of 1992, referred to in subsec. (£)(5), is section 101(13)
of Pub. L. 102-580, title I, Oct. 31, 1992, 106 Stat. 4803,
which is not classified to the Code.

The first section of the River and Harbor Act of June
20, 1938, referred to in subsec. (f)(15), is section 1 of act
June 20, 1938, ch. 535, 52 Stat. 802, which is classified in
part to section 540 of this title.

Section 3a of the Flood Control Act of August 11, 1939,
referred to in subsec. (f)(15), is section 3a of act Aug. 11,
1939, ch. 699, 53 Stat. 1414, which is not classified to the
Code.

AMENDMENTS

2007—Subsec. (£)(12) to (17). Pub. L. 110-114 added pars.
(12) to (A7).

1999—Subsec. (d)(1). Pub. L. 106-53, §223(a)(1), added
subpar. (A), designated existing provisions as subpar.
(B), inserted subpar. heading, and substituted ‘‘under
subsection (c¢)”’ for ‘“‘pursuant to subsection (b) or (c)”’.

Subsec. (d)(2). Pub. L. 106-53, §223(a)(2), inserted
‘“‘(other than paragraph (1)(A))”’ after ‘‘this subsection”
in first sentence.

Subsec. (e)(1). Pub. L. 106-53, §223(b)(1), inserted ‘‘and
provide credit for the non-Federal share of the project’’

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

§701c

after ‘‘constructed pursuant to this section’ in intro-
ductory provisions, and added subpar. (C).

Subsec. (e)(2)(A). Pub. L. 106-60, which directed the
amendment of subpar. (A) by striking out ‘‘in advance
in appropriations Acts’’, could not be executed because
that phrase did not appear in text subsequent to the
amendment by Pub. L. 106-53, §223(b)(2). See below.

Pub. L. 106-53, §223(b)(2), in subpar. heading, inserted
“or credit” after ‘“‘Reimbursement’ and, in text, sub-
stituted ‘‘subject to the availability of appropriations’
for ‘‘subject to amounts being made available in ad-
vance in appropriations Acts’ and inserted ¢, or pro-
vide credit (depending on the request of the non-Fed-
eral interest) for the non-Federal share of such work,”’
after ‘‘the cost of such work”.

Subsec. (e)(6). Pub. L. 106-53, §223(b)(3), added par. (6).

§ 701b-14. Structural integrity evaluations
(a) In general

Upon request of a non-Federal interest, the
Secretary shall evaluate the structural integ-
rity and effectiveness of a project for flood dam-
age reduction and, if the Secretary determines
that the project does not meet such minimum
standards as the Secretary may establish and
absent action by the Secretary the project will
fail, the Secretary may take such action as may
be necessary to restore the integrity and effec-
tiveness of the project.

(b) Priority

The Secretary shall carry out an evaluation
and take such actions as may be necessary
under subsection (a) for the project for flood
damage reduction, Arkansas River Levees, Ar-
kansas.

(Pub. L. 110-114, title V, §5004, Nov. 8, 2007, 121
Stat. 1191.)

‘“‘SECRETARY’’ DEFINED

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110-114, set out as a note under section
2201 of this title.

§701c. Rights-of-way, easements, etc.; acquisition
by local authorities; maintenance and oper-
ation; protection of United States from liabil-
ity for damages; requisites to run-off and
water-flow retardation and soil erosion pre-
vention assistance

After June 22, 1936, no money appropriated
under authority of section 701f of this title shall
be expended on the construction of any project
until States, political subdivisions thereof, or
other responsible local agencies have given as-
surances satisfactory to the Secretary of the
Army that they will (a) provide without cost to
the United States all lands, easements, and
rights-of-way necessary for the construction of
the project, except as otherwise provided herein;
(b) hold and save the United States free from
damages due to the construction works; (c)
maintain and operate all the works after com-
pletion in accordance with regulations pre-
scribed by the Secretary of the Army: Provided,
That the construction of any dam authorized
herein, may be undertaken without delay when
the dam site has been acquired and the assur-
ances prescribed herein have been furnished,
without awaiting the acquisition of the ease-
ments and rights-of-way required for the res-
ervoir area: And provided further, That whenever
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expenditures for lands, easements, and rights-of-
way by States, political subdivisions thereof, or
responsible local agencies for any individual
project or useful part thereof shall have exceed-
ed the present estimated construction cost
therefor, the local agency concerned may be re-
imbursed one-half of its excess expenditures
over said estimated construction cost: And pro-
vided further, That when benefits of any project
or useful part thereof accrue to lands and prop-
erty outside of the State in which said project
or part thereof is located, the Secretary of the
Army with the consent of the State wherein the
same are located may acquire the necessary
lands, easements, and rights-of-way for said
project or part thereof after he has received
from the States, political subdivisions thereof,
or responsible local agencies benefited the
present estimated cost of said lands, easements,
and rights-of-way, less one-half the amount by
which the estimated cost of these lands, ease-
ments, and rights-of-way exceeds the estimated
construction cost corresponding thereto: And
provided further, That the Secretary of the Army
shall determine the proportion of the present es-
timated cost of said lands, easements, and
rights-of-way that each State, political subdivi-
sion thereof, or responsible local agency should
contribute in consideration for the benefits to
be received by such agencies: And provided fur-
ther, That whenever not less than 75 per centum
of the benefits as estimated by the Secretary of
the Army of any project or useful part thereof
accrue to lands and property outside of the
State in which said project or part thereof is lo-
cated, provision (¢) of this section shall not
apply thereto; nothing herein shall impair or
abridge the powers now existing in the Depart-
ment of the Army with respect to navigable
streams: And provided further, That nothing
herein shall be construed to interfere with the
completion of any reservoir or flood control
work authorized by the Congress and now under
way.

(d) As a condition to the extending of any ben-
efits, in prosecuting measures for run-off and
water-flow retardation and soil erosion preven-
tion authorized by Act of Congress pursuant to
the policy declared in section 70l1a of this title,
to any lands not owned or controlled by the
United States or any of its agencies, the Sec-
retary of Agriculture may, insofar as he may
deem necessary for the purposes of such Act, re-
quire—

(1) The enactment and reasonable safeguards
for the enforcement of State and local laws
imposing suitable permanent restrictions on
the use of such lands and otherwise providing
for run-off and waterflow retardation and soil-
erosion prevention;

(2) Agreements or covenants as to the per-
manent use of such lands; and

(3) Contributions in money, services, mate-
rials, or otherwise to any operations confer-
ring such benefits.

(June 22, 1936, ch. 688, §3, 49 Stat. 1571; Aug. 28,
1937, ch. 877, §4, 50 Stat. 877; July 26, 1947, ch. 343,
title II, §205(a), 61 Stat. 501.)

REFERENCES IN TEXT

Herein, referred to in text, means act June 22, 1936,
ch. 688, 49 Stat. 1570, as amended, popularly known as

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

Page 162

the Flood Control Act of June 22, 1936, which to the ex-
tent classified to the Code enacted sections 70l1a, 701b,
701c, 701d to 701f, and 701h of this title. For complete
classification of this Act to the Code, see Tables. Por-
tions of section 5 of act June 22, 1936, enumerating cer-
tain dams to be constructed, were not classified to the
Code.

AMENDMENTS
1937—Act Aug. 28, 1937, added subsec. (d).
CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces” which in sections 3010
to 3013 continued Department of the Army under ad-
ministrative supervision of Secretary of the Army.

APPLICABILITY OF SECTION TO FLOOD CONTROL WORKS
AUTHORIZED BY FLOOD CONTROL ACTS

Pub. L. 90483, title II, §201, Aug. 13, 1968, 82 Stat. 739,
provided that: ‘‘Section 3 of the Act approved June 22,
1936 (Public Law Numbered 738, Seventy-fourth Con-
gress) [this section], as amended by section 2 of the Act
approved June 28, 1938 (Public Law Numbered 761, Sev-
enty-fifth Congress) [section 701c-1 of this title], shall
apply to all works authorized in this title except that
for any channel improvement or channel rectification
project, provisions (a), (b), and (c) of section 3 of said
Act of June 22, 1936 [this section], shall apply thereto,
except as otherwise provided by law. The authorization
for any flood control project herein authorized by this
Act [Pub. L. 90-483] requiring local cooperation shall
expire five years from the date on which local interests
are notified in writing by the Secretary of the Army or
his designee of the requirements of local cooperation,
unless said interests shall within said time furnish as-
surances satisfactory to the Secretary of the Army
that the required cooperation will be furnished.”’

Similar provisions were co