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1 See References in Text note below. 

‘‘Restrictions on licensing of federally owned inven-

tions’’ in item 209. 

1984—Pub. L. 98–620, title V, § 501(15), Nov. 8, 1984, 98 

Stat. 3368, added item 212. 

1982—Pub. L. 97–256, title I, § 101(5), Sept. 8, 1982, 96 

Stat. 816, redesignated chapter 38, as added by Pub. L. 

96–517, § 6(a), Dec. 12, 1980, 94 Stat. 3018, comprising sec-

tions 200 to 211, as chapter 18, and transferred chapter 

18, as so redesignated, to end of this part from end of 

part IV. 

§ 200. Policy and objective 

It is the policy and objective of the Congress 
to use the patent system to promote the utiliza-
tion of inventions arising from federally sup-
ported research or development; to encourage 
maximum participation of small business firms 
in federally supported research and development 
efforts; to promote collaboration between com-
mercial concerns and nonprofit organizations, 
including universities; to ensure that inventions 
made by nonprofit organizations and small busi-
ness firms are used in a manner to promote free 
competition and enterprise without unduly en-
cumbering future research and discovery; to pro-
mote the commercialization and public avail-
ability of inventions made in the United States 
by United States industry and labor; to ensure 
that the Government obtains sufficient rights in 
federally supported inventions to meet the needs 
of the Government and protect the public 
against nonuse or unreasonable use of inven-
tions; and to minimize the costs of administer-
ing policies in this area. 

(Added Pub. L. 96–517, § 6(a), Dec. 12, 1980, 94 
Stat. 3018; amended Pub. L. 106–404, § 5, Nov. 1, 
2000, 114 Stat. 1745.) 

AMENDMENTS 

2000—Pub. L. 106–404 substituted ‘‘enterprise without 

unduly encumbering future research and discovery;’’ 

for ‘‘enterprise;’’. 

EFFECTIVE DATE 

Chapter effective July 1, 1981, but implementing regu-

lations authorized to be issued earlier, see section 8(f) 

of Pub. L. 96–517, set out as an Effective Date of 1980 

Amendment note under section 41 of this title. 

SHORT TITLE 

This chapter is popularly known as the Bayh-Dole 

Act. Section 6(a) of Pub. L. 96–517, Dec. 12, 1980, 94 Stat. 

3018, which enacted this chapter, is also popularly 

known as the Bayh-Dole Act and also as the University 

and Small Business Patent Procedures Act of 1980. For 

complete classification of section 6(a) of Pub. L. 96–517 

to the Code, see Tables. 

§ 201. Definitions 

As used in this chapter— 
(a) The term ‘‘Federal agency’’ means any 

executive agency as defined in section 105 of 
title 5, and the military departments as de-
fined by section 102 of title 5. 

(b) The term ‘‘funding agreement’’ means 
any contract, grant, or cooperative agreement 
entered into between any Federal agency, 
other than the Tennessee Valley Authority, 
and any contractor for the performance of 
experimental, developmental, or research 
work funded in whole or in part by the Federal 
Government. Such term includes any assign-
ment, substitution of parties, or subcontract 

of any type entered into for the performance 
of experimental, developmental, or research 
work under a funding agreement as herein de-
fined. 

(c) The term ‘‘contractor’’ means any per-
son, small business firm, or nonprofit organi-
zation that is a party to a funding agreement. 

(d) The term ‘‘invention’’ means any inven-
tion or discovery which is or may be patent-
able or otherwise protectable under this title 
or any novel variety of plant which is or may 
be protectable under the Plant Variety Pro-
tection Act (7 U.S.C. 2321 et seq.). 

(e) The term ‘‘subject invention’’ means any 
invention of the contractor conceived or first 
actually reduced to practice in the perform-
ance of work under a funding agreement: Pro-

vided, That in the case of a variety of plant, 
the date of determination (as defined in sec-
tion 41(d) 1 of the Plant Variety Protection Act 
(7 U.S.C. 2401(d))) must also occur during the 
period of contract performance. 

(f) The term ‘‘practical application’’ means 
to manufacture in the case of a composition or 
product, to practice in the case of a process or 
method, or to operate in the case of a machine 
or system; and, in each case, under such condi-
tions as to establish that the invention is 
being utilized and that its benefits are to the 
extent permitted by law or Government regu-
lations available to the public on reasonable 
terms. 

(g) The term ‘‘made’’ when used in relation 
to any invention means the conception or first 
actual reduction to practice of such invention. 

(h) The term ‘‘small business firm’’ means a 
small business concern as defined at section 2 
of Public Law 85–536 (15 U.S.C. 632) and imple-
menting regulations of the Administrator of 
the Small Business Administration. 

(i) The term ‘‘nonprofit organization’’ means 
universities and other institutions of higher 
education or an organization of the type de-
scribed in section 501(c)(3) of the Internal Rev-
enue Code of 1986 (26 U.S.C. 501(c)) and exempt 
from taxation under section 501(a) of the In-
ternal Revenue Code (26 U.S.C. 501(a)) or any 
nonprofit scientific or educational organiza-
tion qualified under a State nonprofit organi-
zation statute. 

(Added Pub. L. 96–517, § 6(a), Dec. 12, 1980, 94 
Stat. 3019; amended Pub. L. 98–620, title V, 
§ 501(1), (2), Nov. 8, 1984, 98 Stat. 3364; Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 
107–273, div. C, title III, § 13206(a)(12), Nov. 2, 2002, 
116 Stat. 1904.) 

REFERENCES IN TEXT 

The Plant Variety Protection Act, referred to in sub-

sec. (d), is Pub. L. 91–577, Dec. 24, 1970, 84 Stat. 1542, as 

amended, which is classified principally to chapter 57 

(§ 2321 et seq.) of Title 7, Agriculture. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 2321 of Title 7 and Tables. 

Section 41 of the Plant Variety Protection Act (7 

U.S.C. 2401(d)), referred to in subsec. (e), was subse-

quently amended, and no longer defines the term ‘‘date 

of determination’’. 



Page 70 TITLE 35—PATENTS § 202 

1 So in original. The word ‘‘the’’ probably should not appear. 

AMENDMENTS 

2002—Subsec. (a). Pub. L. 107–273 struck out ‘‘United 

States Code,’’ after ‘‘section 105 of title 5,’’ and 

‘‘, United States Code’’ after ‘‘section 102 of title 5’’. 
1986—Subsec. (i). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’. 
1984—Subsec. (d). Pub. L. 98–620, § 501(1), inserted ‘‘or 

any novel variety of plant which is or may be protect-

able under the Plant Variety Protection Act (7 U.S.C. 

2321 et seq.)’’ after ‘‘title’’. 
Subsec. (e). Pub. L. 98–620, § 501(2), inserted 

‘‘: Provided, That in the case of a variety of plant, the 

date of determination (as defined in section 41(d) of the 

Plant Variety Protection Act (7 U.S.C. 2401(d))) must 

also occur during the period of contract performance’’ 

after ‘‘agreement’’. 

§ 202. Disposition of rights 

(a) Each nonprofit organization or small busi-
ness firm may, within a reasonable time after 
disclosure as required by paragraph (c)(1) of this 
section, elect to retain title to any subject in-
vention: Provided, however, That a funding 
agreement may provide otherwise (i) when the 
contractor is not located in the United States or 
does not have a place of business located in the 
United States or is subject to the control of a 
foreign government, (ii) in exceptional circum-
stances when it is determined by the agency 
that restriction or elimination of the right to 
retain title to any subject invention will better 
promote the policy and objectives of this chap-
ter (iii) when it is determined by a Government 
authority which is authorized by statute or Ex-
ecutive order to conduct foreign intelligence or 
counter-intelligence activities that the restric-
tion or elimination of the right to retain title to 
any subject invention is necessary to protect 
the security of such activities or, (iv) when the 
funding agreement includes the operation of a 
Government-owned, contractor-operated facility 
of the Department of Energy primarily dedi-
cated to that Department’s naval nuclear pro-
pulsion or weapons related programs and all 
funding agreement limitations under this sub-
paragraph on the contractor’s right to elect 
title to a subject invention are limited to inven-
tions occurring under the above two programs of 
the Department of Energy. The rights of the 
nonprofit organization or small business firm 
shall be subject to the provisions of paragraph 
(c) of this section and the other provisions of 
this chapter. 

(b)(1) The rights of the Government under sub-
section (a) shall not be exercised by a Federal 
agency unless it first determines that at least 
one of the conditions identified in clauses (i) 
through (iv) of subsection (a) exists. Except in 
the case of subsection (a)(iii), the agency shall 
file with the Secretary of Commerce, within 
thirty days after the award of the applicable 
funding agreement, a copy of such determina-
tion. In the case of a determination under sub-
section (a)(ii), the statement shall include an 
analysis justifying the determination. In the 
case of determinations applicable to funding 
agreements with small business firms, copies 
shall also be sent to the Chief Counsel for Advo-
cacy of the Small Business Administration. If 
the Secretary of Commerce believes that any in-
dividual determination or pattern of determina-

tions is contrary to the policies and objectives 
of this chapter or otherwise not in conformance 
with this chapter, the Secretary shall so advise 
the head of the agency concerned and the Ad-
ministrator of the Office of Federal Procure-
ment Policy, and recommend corrective actions. 

(2) Whenever the Administrator of the Office 
of Federal Procurement Policy has determined 
that one or more Federal agencies are utilizing 
the authority of clause (i) or (ii) of subsection 
(a) of this section in a manner that is contrary 
to the policies and objectives of this chapter, 
the Administrator is authorized to issue regula-
tions describing classes of situations in which 
agencies may not exercise the authorities of 
those clauses. 

(3) If the contractor believes that a determina-
tion is contrary to the policies and objectives of 
this chapter or constitutes an abuse of discre-
tion by the agency, the determination shall be 
subject to the 1 section 203(b). 

(c) Each funding agreement with a small busi-
ness firm or nonprofit organization shall con-
tain appropriate provisions to effectuate the fol-
lowing: 

(1) That the contractor disclose each subject 
invention to the Federal agency within a rea-
sonable time after it becomes known to con-
tractor personnel responsible for the adminis-
tration of patent matters, and that the Fed-
eral Government may receive title to any sub-
ject invention not disclosed to it within such 
time. 

(2) That the contractor make a written elec-
tion within two years after disclosure to the 
Federal agency (or such additional time as 
may be approved by the Federal agency) 
whether the contractor will retain title to a 
subject invention: Provided, That in any case 
where publication, on sale, or public use, has 
initiated the one year statutory period in 
which valid patent protection can still be ob-
tained in the United States, the period for 
election may be shortened by the Federal 
agency to a date that is not more than sixty 
days prior to the end of the statutory period: 
And provided further, That the Federal Govern-
ment may receive title to any subject inven-
tion in which the contractor does not elect to 
retain rights or fails to elect rights within 
such times. 

(3) That a contractor electing rights in a 
subject invention agrees to file a patent appli-
cation prior to any statutory bar date that 
may occur under this title due to publication, 
on sale, or public use, and shall thereafter file 
corresponding patent applications in other 
countries in which it wishes to retain title 
within reasonable times, and that the Federal 
Government may receive title to any subject 
inventions in the United States or other coun-
tries in which the contractor has not filed pat-
ent applications on the subject invention 
within such times. 

(4) With respect to any invention in which 
the contractor elects rights, the Federal agen-
cy shall have a nonexclusive, nontrans-
ferrable, irrevocable, paid-up license to prac-
tice or have practiced for or on behalf of the 
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