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infringement of any patent, if the invention is 
used exclusively for the needs of the vessel, air-
craft or vehicle and is not offered for sale or sold 
in or used for the manufacture of anything to be 
sold in or exported from the United States. 

(July 19, 1952, ch. 950, 66 Stat. 812; Pub. L. 
103–465, title V, § 533(b)(4), Dec. 8, 1994, 108 Stat. 
4989.) 

HISTORICAL AND REVISION NOTES 

This section follows the requirement of the Inter-

national Convention for the Protection of Industrial 

Property, to which the United States is a party, and 

also codifies the holding of the Supreme Court that use 

of a patented invention on board a foreign ship does not 

infringe a patent. 

AMENDMENTS 

1994—Pub. L. 103–465 substituted ‘‘not offered for sale 

or sold’’ for ‘‘not sold’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 effective on date that 

is one year after date on which the WTO Agreement en-

ters into force with respect to the United States [Jan. 

1, 1995], with provisions relating to earliest filed patent 

application, see section 534(a), (b)(3) of Pub. L. 103–465, 

set out as a note under section 154 of this title. 

§ 273. Defense to infringement based on earlier 
inventor 

(a) DEFINITIONS.—For purposes of this sec-
tion— 

(1) the terms ‘‘commercially used’’ and 
‘‘commercial use’’ mean use of a method in 
the United States, so long as such use is in 
connection with an internal commercial use or 
an actual arm’s-length sale or other arm’s- 
length commercial transfer of a useful end re-
sult, whether or not the subject matter at 
issue is accessible to or otherwise known to 
the public, except that the subject matter for 
which commercial marketing or use is subject 
to a premarketing regulatory review period 
during which the safety or efficacy of the sub-
ject matter is established, including any pe-
riod specified in section 156(g), shall be deemed 
‘‘commercially used’’ and in ‘‘commercial use’’ 
during such regulatory review period; 

(2) in the case of activities performed by a 
nonprofit research laboratory, or nonprofit en-
tity such as a university, research center, or 
hospital, a use for which the public is the in-
tended beneficiary shall be considered to be a 
use described in paragraph (1), except that the 
use— 

(A) may be asserted as a defense under this 
section only for continued use by and in the 
laboratory or nonprofit entity; and 

(B) may not be asserted as a defense with 
respect to any subsequent commercializa-
tion or use outside such laboratory or non-
profit entity; 

(3) the term ‘‘method’’ means a method of 
doing or conducting business; and 

(4) the ‘‘effective filing date’’ of a patent is 
the earlier of the actual filing date of the ap-
plication for the patent or the filing date of 
any earlier United States, foreign, or inter-
national application to which the subject mat-
ter at issue is entitled under section 119, 120, 
or 365 of this title. 

(b) DEFENSE TO INFRINGEMENT.— 
(1) IN GENERAL.—It shall be a defense to an 

action for infringement under section 271 of 
this title with respect to any subject matter 
that would otherwise infringe one or more 
claims for a method in the patent being as-
serted against a person, if such person had, 
acting in good faith, actually reduced the sub-
ject matter to practice at least 1 year before 
the effective filing date of such patent, and 
commercially used the subject matter before 
the effective filing date of such patent. 

(2) EXHAUSTION OF RIGHT.—The sale or other 
disposition of a useful end product produced 
by a patented method, by a person entitled to 
assert a defense under this section with re-
spect to that useful end result shall exhaust 
the patent owner’s rights under the patent to 
the extent such rights would have been ex-
hausted had such sale or other disposition 
been made by the patent owner. 

(3) LIMITATIONS AND QUALIFICATIONS OF DE-
FENSE.—The defense to infringement under 
this section is subject to the following: 

(A) PATENT.—A person may not assert the 
defense under this section unless the inven-
tion for which the defense is asserted is for 
a method. 

(B) DERIVATION.—A person may not assert 
the defense under this section if the subject 
matter on which the defense is based was de-
rived from the patentee or persons in privity 
with the patentee. 

(C) NOT A GENERAL LICENSE.—The defense 
asserted by a person under this section is 
not a general license under all claims of the 
patent at issue, but extends only to the spe-
cific subject matter claimed in the patent 
with respect to which the person can assert 
a defense under this chapter, except that the 
defense shall also extend to variations in the 
quantity or volume of use of the claimed 
subject matter, and to improvements in the 
claimed subject matter that do not infringe 
additional specifically claimed subject mat-
ter of the patent. 

(4) BURDEN OF PROOF.—A person asserting 
the defense under this section shall have the 
burden of establishing the defense by clear and 
convincing evidence. 

(5) ABANDONMENT OF USE.—A person who has 
abandoned commercial use of subject matter 
may not rely on activities performed before 
the date of such abandonment in establishing 
a defense under this section with respect to 
actions taken after the date of such abandon-
ment. 

(6) PERSONAL DEFENSE.—The defense under 
this section may be asserted only by the per-
son who performed the acts necessary to es-
tablish the defense and, except for any trans-
fer to the patent owner, the right to assert the 
defense shall not be licensed or assigned or 
transferred to another person except as an an-
cillary and subordinate part of a good faith as-
signment or transfer for other reasons of the 
entire enterprise or line of business to which 
the defense relates. 

(7) LIMITATION ON SITES.—A defense under 
this section, when acquired as part of a good 
faith assignment or transfer of an entire en-
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1 So in original. Does not conform to section catchline. 

terprise or line of business to which the de-
fense relates, may only be asserted for uses at 
sites where the subject matter that would 
otherwise infringe one or more of the claims is 
in use before the later of the effective filing 
date of the patent or the date of the assign-
ment or transfer of such enterprise or line of 
business. 

(8) UNSUCCESSFUL ASSERTION OF DEFENSE.—If 
the defense under this section is pleaded by a 
person who is found to infringe the patent and 
who subsequently fails to demonstrate a rea-
sonable basis for asserting the defense, the 
court shall find the case exceptional for the 
purpose of awarding attorney fees under sec-
tion 285 of this title. 

(9) INVALIDITY.—A patent shall not be 
deemed to be invalid under section 102 or 103 of 
this title solely because a defense is raised or 
established under this section. 

(Added Pub. L. 106–113, div. B, § 1000(a)(9) [title 
IV, § 4302(a)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–555.) 

EFFECTIVE DATE 

Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, subtitle C, 

§ 4303], Nov. 29, 1999, 113 Stat. 1536, 1501A–557, provided 

that: ‘‘This subtitle [enacting this section and provi-

sions set out as a note under section 1 of this title] and 

the amendments made by this subtitle shall take effect 

on the date of the enactment of this Act [Nov. 29, 1999], 

but shall not apply to any action for infringement that 

is pending on such date of enactment or with respect to 

any subject matter for which an adjudication of in-

fringement, including a consent judgment, has been 

made before such date of enactment.’’ 

CHAPTER 29—REMEDIES FOR INFRINGE-
MENT OF PATENT, AND OTHER ACTIONS 

Sec. 

281. Remedy for infringement of patent. 

282. Presumption of validity; defenses. 

283. Injunction. 

284. Damages. 

285. Attorney fees. 

286. Time limitation on damages. 

287. Limitation on damages and other remedies; 

marking and notice. 

288. Action for infringement of a patent contain-

ing an invalid claim. 

289. Additional remedy for infringement of design 

patent. 

290. Notice of patent suits. 

291. Interfering patents. 

292. False marking. 

293. Nonresident patentee, service and notice.1 

294. Voluntary arbitration. 

295. Presumption: Product made by patented 

process. 

296. Liability of States, instrumentalities of 

States, and State officials for infringement 

of patents. 

297. Improper and deceptive invention promotion. 

AMENDMENTS 

1999—Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 

§ 4102(b)], Nov. 29, 1999, 113 Stat. 1536, 1501A–554, added 

item 297. 

1992—Pub. L. 102–560, § 2(b), Oct. 28, 1992, 106 Stat. 4230, 

added item 296. 

1988—Pub. L. 100–418, title IX, §§ 9004(b), 9005(b), Aug. 

23, 1988, 102 Stat. 1566, inserted ‘‘and other remedies’’ in 

item 287 and added item 295. 

1982—Pub. L. 97–247, § 17(b)(2), Aug. 27, 1982, 96 Stat. 

323, added item 294. 

§ 281. Remedy for infringement of patent 

A patentee shall have remedy by civil action 
for infringement of his patent. 

(July 19, 1952, ch. 950, 66 Stat. 812.) 

HISTORICAL AND REVISION NOTES 

Based on Title 35, U.S.C., 1946 ed., §§ 67 and 70, part 

(R.S. 4919; R.S. 4921, amended (1) Mar. 3, 1897, ch. 391, § 6, 

29 Stat. 694, (2) Feb. 18, 1922, ch. 58, § 8, 42 Stat. 392, (3) 

Aug. 1, 1946, ch. 726, § 1, 60 Stat. 778). 
The corresponding two sections of existing law are di-

vided among sections 281, 283, 284, 285, 286 and 289 with 

some changes in language. Section 281 serves as an in-

troduction or preamble to the following sections, the 

modern term civil action is used, there would be, of 

course, a right to a jury trial when no injunction is 

sought. 

§ 282. Presumption of validity; defenses 

A patent shall be presumed valid. Each claim 
of a patent (whether in independent, dependent, 
or multiple dependent form) shall be presumed 
valid independently of the validity of other 
claims; dependent or multiple dependent claims 
shall be presumed valid even though dependent 
upon an invalid claim. Notwithstanding the pre-
ceding sentence, if a claim to a composition of 
matter is held invalid and that claim was the 
basis of a determination of nonobviousness 
under section 103(b)(1), the process shall no 
longer be considered nonobvious solely on the 
basis of section 103(b)(1). The burden of estab-
lishing invalidity of a patent or any claim there-
of shall rest on the party asserting such invalid-
ity. 

The following shall be defenses in any action 
involving the validity or infringement of a pat-
ent and shall be pleaded: 

(1) Noninfringement, absence of liability for 
infringement or unenforceability, 

(2) Invalidity of the patent or any claim in 
suit on any ground specified in part II of this 
title as a condition for patentability, 

(3) Invalidity of the patent or any claim in 
suit for failure to comply with any require-
ment of sections 112 or 251 of this title, 

(4) Any other fact or act made a defense by 
this title. 

In actions involving the validity or infringe-
ment of a patent the party asserting invalidity 
or noninfringement shall give notice in the 
pleadings or otherwise in writing to the adverse 
party at least thirty days before the trial, of the 
country, number, date, and name of the patentee 
of any patent, the title, date, and page numbers 
of any publication to be relied upon as anticipa-
tion of the patent in suit or, except in actions in 
the United States Court of Federal Claims, as 
showing the state of the art, and the name and 
address of any person who may be relied upon as 
the prior inventor or as having prior knowledge 
of or as having previously used or offered for 
sale the invention of the patent in suit. In the 
absence of such notice proof of the said matters 
may not be made at the trial except on such 
terms as the court requires. Invalidity of the ex-
tension of a patent term or any portion thereof 
under section 154(b) or 156 of this title because of 
the material failure— 
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