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Subsecs. (b), (¢c). Pub. L. 97-86 substituted ‘‘com-
modore” for ‘‘commodore admiral’’ wherever appear-
ing.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-86 effective Sept. 15, 1981,
see section 405(f) of Pub. L. 97-86, set out as a note
under section 101 of this title.

§638a. Modification to rules for continuation on
active duty; enhanced authority for selective
early retirement and early discharges

(a) The Secretary of Defense may authorize
the Secretary of a military department, during
the period beginning on October 1, 1990, and end-
ing on December 31, 2001, and for the purpose of
subsection (b)(4) during the period beginning on
October 1, 2006, and ending on December 31, 2012,
to take any of the actions set forth in sub-
section (b) with respect to officers of an armed
force under the jurisdiction of that Secretary.

(b) Actions which the Secretary of a military
department may take with respect to officers of
an armed force when authorized to do so under
subsection (a) are the following:

(1) Shortening the period of the continuation
on active duty established under section 637 of
this title for a regular officer who is serving
on active duty pursuant to a selection under
that section for continuation on active duty.

(2) Providing that regular officers on the ac-
tive-duty list may be considered for early re-
tirement by a selection board convened under
section 611(b) of this title in the case of offi-
cers described in any of subparagraphs (A)
through (C) as follows:

(A) Officers in the regular grade of lieuten-
ant colonel or commander who would be sub-
ject to consideration for selection for early
retirement under section 638(a)(1)(A) of this
title except that they have failed of selec-
tion for promotion only one time (rather
than two or more times).

(B) Officers in the regular grade of colonel
or, in the case of the Navy, captain who
would be subject to consideration for selec-
tion for early retirement under section
638(a)(1)(B) of this title except that they
have served on active duty in that grade less
than four years (but not less than two
years).

(C) Officers, other than those described in
subparagraphs (A) and (B), holding a regular
grade below the grade of colonel, or in the
case of the Navy, captain, who are eligible
for retirement under section 3911, 6323, or
8911 of this title, or who after two additional
years or less of active service would be eligi-
ble for retirement under one of those sec-
tions and whose names are not on a list of
officers recommended for promotion.

(3) Suspending section 638(c) of this title.

(4) Convening selection boards under section
611(b) of this title to consider for discharge
regular officers on the active-duty list in a
grade below lieutenant colonel or com-
mander—

(A) who have served at least one year of
active duty in the grade currently held;

(B) whose names are not on a list of offi-
cers recommended for promotion; and
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(C) who are not eligible to be retired under
any provision of law (other than by reason of
eligibility pursuant to section 4403 of the Na-
tional Defense Authorization Act for Fiscal
Year 1993) and are not within two years of
becoming so eligible.

(c)(1) In the case of an action under subsection
(b)(2), the Secretary of the military department
concerned shall specify the number of officers
described in that subsection which a selection
board convened under section 611(b) of this title
pursuant to the authority of that subsection
may recommend for early retirement. Such
number may not be more than 30 percent of the
number of officers considered in each grade in
each competitive category.

(2) In the case of an action authorized under
subsection (b)(2), the Secretary of Defense may
also authorize the Secretary of the military de-
partment concerned when convening a selection
board under section 611(b) of this title to con-
sider regular officers on the active-duty list for
early retirement to include within the officers
to be considered by the board reserve officers on
the active-duty list on the same basis as regular
officers.

(3) In the case of an action under subsection
(b)(2), the Secretary of the military department
concerned may submit to a selection board con-
vened pursuant to that subsection—

(A) the names of all eligible officers de-
scribed in that subsection in a particular
grade and competitive category; or

(B) the names of all eligible officers de-
scribed in that subsection in a particular
grade and competitive category who are also
in particular year groups, specialties, or re-
tirement categories, or any combination
thereof, within that competitive category.

(d)(1) In the case of an action under subsection
(b)(4), the Secretary of the military department
concerned may submit to a selection board con-
vened pursuant to that subsection—

(A) the names of all officers described in
that subsection in a particular grade and com-
petitive category; or

(B) the names of all officers described in
that subsection in a particular grade and com-
petitive category who also are in particular
year groups or specialties, or both, within that
competitive category.

(2) The Secretary concerned shall specify the
total number of officers to be recommended for
discharge by a selection board convened pursu-
ant to subsection (b)(4). That number may not
be more than 30 percent of the number of offi-
cers considered—

(A) in each grade in each competitive cat-
egory, except that during the period beginning
on October 1, 2006, and ending on December 31,
2012, such number may be more than 30 per-
cent of the officers considered in each com-
petitive category, but may not be more than
30 percent of the number of officers considered
in each grade; or

(B) in each grade, year group, or specialty
(or combination thereof) in each competitive
category, except that during the period begin-
ning on October 1, 2006, and ending on Decem-
ber 31, 2012, such number may be more than 30
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percent of the officers considered in each com-
petitive category, but may not be more than
30 percent of the number of officers considered
in each grade.

(3) The total number of officers described in
subsection (b)(4) from any of the armed forces
(or from any of the armed forces in a particular
grade) who may be recommended during a fiscal
year for discharge by a selection board convened
pursuant to the authority of that subsection
may not exceed 70 percent of the decrease, as
compared to the preceding fiscal year, in the
number of officers of that armed force (or the
number of officers of that armed force in that
grade) authorized to be serving on active duty as
of the end of that fiscal year.

(4) An officer who is recommended for dis-
charge by a selection board convened pursuant
to the authority of subsection (b)(4) and whose
discharge is approved by the Secretary con-
cerned shall be discharged on a date specified by
the Secretary concerned.

(5) Selection of officers for discharge under
this subsection shall be based on the needs of
the service.

(e) The discharge or retirement of an officer
pursuant to this section shall be considered to
be involuntary for purposes of any other provi-
sion of law.

(Added Pub. L. 101-510, div. A, title V, §521(a)(1),
Nov. 5, 1990, 104 Stat. 1559; amended Pub. L.
102-190, div. A, title V, §503(b), Dec. 5, 1991, 105
Stat. 1355; Pub. L. 102-484, div. A, title V, §503,
title LXIV, §4403(g)(2), Oct. 23, 1992, 106 Stat.
2402, 2703; Pub. L. 103-160, div. A, title V, §561(b),
Nov. 30, 1993, 107 Stat. 1667; Pub. L. 105-261, div.
A, title V, §561(c), Oct. 17, 1998, 112 Stat. 2025;
Pub. L. 106-398, §1 [[div. A], title V, §571(c)], Oct.
30, 2000, 114 Stat. 1654, 16564A-134; Pub. L. 109-364,
div. A, title VI, §623(b), Oct. 17, 2006, 120 Stat.
2256.)

REFERENCES IN TEXT

Section 4403 of the National Defense Authorization
Act for Fiscal Year 1993, referred to in subsec. (b)(4)(C),
is section 4403 of Pub. L. 102-484, which is set out as a
note under section 1293 of this title.

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-364, §623(b)(1), inserted
“‘and for the purpose of subsection (b)(4) during the pe-
riod beginning on October 1, 2006, and ending on Decem-
ber 31, 2012,” after ‘‘December 31, 2001,”’.

Subsec. (d)(2)(A). Pub. L. 109-364, §623(b)(2)(A), in-
serted ‘‘, except that during the period beginning on
October 1, 2006, and ending on December 31, 2012, such
number may be more than 30 percent of the officers
considered in each competitive category, but may not
be more than 30 percent of the number of officers con-
sidered in each grade’ before ‘‘; or’’ at end.

Subsec. (d)(2)(B). Pub. L. 109-364, §623(b)(2)(B), in-
serted ‘‘, except that during the period beginning on
October 1, 2006, and ending on December 31, 2012, such
number may be more than 30 percent of the officers
considered in each competitive category, but may not
be more than 30 percent of the number of officers con-
sidered in each grade’ before period at end.

2000—Subsec. (a). Pub. L. 106-398 substituted ‘‘Decem-
ber 31, 2001’ for ‘‘September 30, 2001°°.

1998—Subsec. (a). Pub. L. 105-261 substituted ‘‘during
the period beginning on October 1, 1990, and ending on
September 30, 2001’ for ‘‘during the nine-year period be-
ginning on October 1, 1990°°.
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1993—Subsec. (a). Pub. L. 103-160 substituted ‘‘nine-
year period”’ for ‘‘five-year period’’.

1992—Subsec. (b)(4)(C). Pub. L. 102-484, §4403(g)(2), in-
serted ‘‘(other than by reason of eligibility pursuant to
section 4403 of the National Defense Authorization Act
for Fiscal Year 1993)”’ after ‘‘any provision of law’’.

Subsec. (¢)(3). Pub. L. 102-484, §503, added par. (3).

1991—Subsec. (b)(2)(C). Pub. L. 102-190, §503(b)(1),
amended subpar. (C) generally. Prior to amendment,
subpar. (C) read as follows: ‘‘Officers holding a regular
grade below the grade of colonel or, in the case of the
Navy, captain who are not eligible for retirement under
section 3911, 6323, or 8911 of this title but who after two
additional years of active service as a commissioned of-
ficer would be eligible for retirement under one of
those sections and whose names are not on a list of offi-
cers recommended for promotion.”

Subsec. (¢). Pub. L. 102-190, §503(b)(2), designated ex-
isting provisions as par. (1) and added par. (2).

§ 638b. Voluntary retirement incentive

(a) INCENTIVE FOR VOLUNTARY RETIREMENT FOR
CERTAIN OFFICERS.—The Secretary of Defense
may authorize the Secretary of a military de-
partment to provide a voluntary retirement in-
centive payment in accordance with this section
to an officer of the armed forces under that Sec-
retary’s jurisdiction who is specified in sub-
section (c) as being eligible for such a payment.

(b) LIMITATIONS.—(1) Any authority provided
the Secretary of a military department under
this section shall expire as specified by the Sec-
retary of Defense, but not later than December
31, 2018.

(2) The total number of officers who may be
provided a voluntary retirement incentive pay-
ment under this section may not exceed 675 offi-
cers.

(c) ELIGIBLE OFFICERS.—(1) Except as provided
in paragraph (2), an officer of the armed forces
is eligible for a voluntary retirement incentive
payment under this section if the officer—

(A) has served on active duty for more than
20 years, but not more than 29 years, on the
approved date of retirement;

(B) meets the minimum length of commis-
sioned service requirement for voluntary re-
tirement as a commissioned officer in accord-
ance with section 3911, 6323, or 8911 of this
title, as applicable to that officer;

(C) on the approved date of retirement, has
12 months or more remaining on active-duty
service before reaching the maximum retire-
ment years of active service for the member’s
grade as specified in section 633 or 634 of this
title;

(D) on the approved date of retirement, has
12 months or more remaining on active-duty
service before reaching the maximum retire-
ment age under any other provision of law;
and

(E) meets any additional requirements for
such eligibility as is specified by the Secretary
concerned, including any requirement relating
to years of service, skill rating, military spe-
cialty or competitive category, grade, any re-
maining period of obligated service, or any
combination thereof.

(2) The following officers are not eligible for a
voluntary retirement incentive payment under
this section:

(A) An officer being evaluated for disability
under chapter 61 of this title.
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