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(A) confinement for more than six months or
death; or

(B) confinement for six months or less and a
dishonorable or bad-conduct discharge or dis-
missal.

(b) In a case involving an accused who has de-
pendents, the convening authority or other per-
son acting under section 860 of this title (article
60) may waive any or all of the forfeitures of pay
and allowances required by subsection (a) for a
period not to exceed six months. Any amount of
pay or allowances that, except for a waiver
under this subsection, would be forfeited shall
be paid, as the convening authority or other per-
son taking action directs, to the dependents of
the accused.

(c) If the sentence of a member who forfeits
pay and allowances under subsection (a) is set
aside or disapproved or, as finally approved, does
not provide for a punishment referred to in sub-
section (a)(2), the member shall be paid the pay
and allowances which the member would have
been paid, except for the forfeiture, for the pe-
riod during which the forfeiture was in effect.

(Added Pub. L. 104-106, div. A, title XI,
§1122(a)(1), Feb. 10, 1996, 110 Stat. 463; amended
Pub. L. 104-201, div. A, title X, §1068(a)(1), Sept.
23, 1996, 110 Stat. 2655; Pub. L. 105-85, div. A, title
X, §1073(a)(9), Nov. 18, 1997, 111 Stat. 1900.)

AMENDMENTS

1997—Subsec. (a)(1). Pub. L. 105-85 substituted ‘‘for-
feiture of pay, or of pay and allowances, due that mem-
ber”’ for ‘‘forfeiture of pay and (if adjudged by a general
court-martial) allowances due that member” in first
sentence.

1996—Subsec. (a)(1). Pub. L. 104-201, §1068(a)(1)(B),
substituted ‘‘two-thirds of all pay’’ for ‘‘two-thirds of
all pay and allowances’ in third sentence.

Pub. L. 104201, §1068(a)(1)(A), which directed amend-
ment of first sentence by inserting ‘‘(if adjudged by a
general court-martial)”’ after ‘‘all pay and”, was exe-
cuted by making the insertion after ‘‘of pay and” in
first sentence to reflect the probable intent of Con-
gress.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 1068(a)(2) of Pub. L. 104-201 provided that:
“The amendments made by paragraph (1) [amending
this section] shall take effect as of April 1, 1996, and
shall apply to any case in which a sentence is adjudged
by a court-martial on or after that date.”

EFFECTIVE DATE

Section 1122(b) of Pub. L. 104-106 provided that: ‘“The
section (article) added by the amendment made by sub-
section (a)(1) [this section] shall apply to a case in
which a sentence is adjudged by a court-martial on or
after the first day of the first month that begins at
least 30 days after the date of the enactment of this Act
[Feb. 10, 1996].”
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Sec. Art.

867. 67. Review by the Court of Appeals for the
Armed Forces.

867a. 67a. Review by the Supreme Court.

868. 68. Branch offices.

869. 69. Review in the office of the Judge Advo-
cate General.

870. 70. Appellate counsel.

871. 71. Execution of sentence; suspension of sen-
tence.

872. 72. Vacation of suspension.

873. 73. Petition for a new trial.

874. 74. Remission and suspension.

875. 75. Restoration.

876. 76. Finality of proceedings, findings, and sen-
tences.

876a. T6a. Leave required to be taken pending re-
view of certain court-martial convic-
tions.

876Db. 76b. Lack of mental capacity or mental re-

sponsibility: commitment of accused
for examination and treatment.

AMENDMENTS

1996—Pub. L. 104-106, div. A, title XI, §1133(a)(2), Feb.
10, 1996, 110 Stat. 466, added item 876b.

1994—Pub. L. 103-337, div. A, title IX, §924(c)(4)(C),
Oct. 5, 1994, 108 Stat. 2832, substituted ‘‘Court of Crimi-
nal Appeals” for ‘“Court of Military Review” in item
866 and ‘‘Court of Appeals for the Armed Forces” for
‘““‘Court of Military Appeals’ in item 867.

1990—Pub. L. 101-510, div. A, title XIV, §1484(i)(1),
Nov. 5, 1990, 104 Stat. 1718, added item 867a.

1983—Pub. L. 98-209, §§5(2)(2), (b)(2), (c)(2), (h)(?2),
6(d)(2), 7(a)(2), Dec. 6, 1983, 97 Stat. 1397, 1398, 1400-1402,
substituted ‘‘Post-trial Procedure and Review of
Courts-Martial” for “Review of Courts-Martial’’ as sub-
chapter heading, ‘‘Action by the convening authority”
for “‘Initial action on the record’” in item 860, ‘“Waiver
or withdrawal of appeal” for ‘‘Same—General court-
martial records’ in item 861, ‘“‘Appeal by the United
States’ for ‘‘Reconsideration and revision’ in item 862,
“Review by a judge advocate’ for ‘‘Approval by the
convening authority’” in item 864, and ‘‘Disposition of
records” for ‘‘Disposition of records after review by the
convening authority’’ in item 865.

1981—Pub. L. 97-81, §2(c)(2), Nov. 20, 1981, 95 Stat. 1087,
added item 876a.

1968—Pub. L. 90-632, §2(25), Oct. 24, 1968, 82 Stat. 1341,
substituted ‘‘Court of Military Review’ for ‘‘board of
review” in item 866 (article 66).

§859. Art. 59. Error of law; lesser included of-
fense

(a) A finding or sentence of a court-martial
may not be held incorrect on the ground of an
error of law unless the error materially preju-
dices the substantial rights of the accused.

(b) Any reviewing authority with the power to
approve or affirm a finding of guilty may ap-
prove or affirm, instead, so much of the finding
as includes a lesser included offense.

(Aug. 10, 1956, ch. 1041, 70A Stat. 57.)

HISTORICAL AND REVISION NOTES

Revised .

section Source (U.S. Code) Source (Statutes at Large)
859(a) ...... 50:646(a). May 5, 1950, ch. 169, §1
859(b) ...... 50:646(b). (Art. 59), 64 Stat. 127.

The word ‘“may’’ is substituted for the word ‘‘shall’’.
§860. Art. 60. Action by the convening authority

(a) The findings and sentence of a court-mar-
tial shall be reported promptly to the convening
authority after the announcement of the sen-
tence.
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(b)(1) The accused may submit to the conven-
ing authority matters for consideration by the
convening authority with respect to the findings
and the sentence. Any such submission shall be
in writing. Except in a summary court-martial
case, such a submission shall be made within 10
days after the accused has been given an authen-
ticated record of trial and, if applicable, the rec-
ommendation of the staff judge advocate or
legal officer under subsection (d). In a summary
court-martial case, such a submission shall be
made within seven days after the sentence is an-
nounced.

(2) If the accused shows that additional time is
required for the accused to submit such matters,
the convening authority or other person taking
action under this section, for good cause, may
extend the applicable period under paragraph (1)
for not more than an additional 20 days.

(3) In a summary court-martial case, the ac-
cused shall be promptly provided a copy of the
record of trial for use in preparing a submission
authorized by paragraph (1).

(4) The accused may waive his right to make
a submission to the convening authority under
paragraph (1). Such a waiver must be made in
writing and may not be revoked. For the pur-
poses of subsection (¢)(2), the time within which
the accused may make a submission under this
subsection shall be deemed to have expired upon
the submission of such a waiver to the conven-
ing authority.

(c)(1) The authority under this section to mod-
ify the findings and sentence of a court-martial
is a matter of command prerogative involving
the sole discretion of the convening authority.
Under regulations of the Secretary concerned, a
commissioned officer commanding for the time
being, a successor in command, or any person
exercising general court-martial jurisdiction
may act under this section in place of the con-
vening authority.

(2) Action on the sentence of a court-martial
shall be taken by the convening authority or by
another person authorized to act under this sec-
tion. Subject to regulations of the Secretary
concerned, such action may be taken only after
consideration of any matters submitted by the
accused under subsection (b) or after the time
for submitting such matters expires, whichever
is earlier. The convening authority or other per-
son taking such action, in his sole discretion,
may approve, disapprove, commute, or suspend
the sentence in whole or in part.

(3) Action on the findings of a court-martial
by the convening authority or other person act-
ing on the sentence is not required. However,
such person, in his sole discretion, may—

(A) dismiss any charge or specification by
setting aside a finding of guilty thereto; or

(B) change a finding of guilty to a charge or
specification to a finding of guilty to an of-
fense that is a lesser included offense of the of-
fense stated in the charge or specification.

(d) Before acting under this section on any
general court-martial case or any special court-
martial case that includes a bad-conduct dis-
charge, the convening authority or other person
taking action under this section shall obtain
and consider the written recommendation of his
staff judge advocate or legal officer. The conven-
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ing authority or other person taking action
under this section shall refer the record of trial
to his staff judge advocate or legal officer, and
the staff judge advocate or legal officer shall use
such record in the preparation of his recom-
mendation. The recommendation of the staff
judge advocate or legal officer shall include such
matters as the President may prescribe by regu-
lation and shall be served on the accused, who
may submit any matter in response under sub-
section (b). Failure to object in the response to
the recommendation or to any matter attached
to the recommendation waives the right to ob-
ject thereto.

(e)(1) The convening authority or other person
taking action under this section, in his sole dis-
cretion, may order a proceeding in revision or a
rehearing.

(2) A proceeding in revision may be ordered if
there is an apparent error or omission in the
record or if the record shows improper or incon-
sistent action by a court-martial with respect to
the findings or sentence that can be rectified
without material prejudice to the substantial
rights of the accused. In no case, however, may
a proceeding in revision—

(A) reconsider a finding of not guilty of any
specification or a ruling which amounts to a
finding of not guilty;

(B) reconsider a finding of not guilty of any
charge, unless there has been a finding of
guilty under a specification laid under that
charge, which sufficiently alleges a violation
of some article of this chapter; or

(C) increase the severity of the sentence un-
less the sentence prescribed for the offense is
mandatory.

(3) A rehearing may be ordered by the conven-
ing authority or other person taking action
under this section if he disapproves the findings
and sentence and states the reasons for dis-
approval of the findings. If such person dis-
approves the findings and sentence and does not
order a rehearing, he shall dismiss the charges.
A rehearing as to the findings may not be or-
dered where there is a lack of sufficient evidence
in the record to support the findings. A rehear-
ing as to the sentence may be ordered if the con-
vening authority or other person taking action
under this subsection disapproves the sentence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 57, Pub. L.
98-209, §5(a)(1), Dec. 6, 1983, 97 Stat. 1395; Pub. L.
99-661, div. A, title VIII, §806(a)—(c), Nov. 14, 1986,
100 Stat. 3908, 3909; Pub. L. 104-106, div. A, title
XI, §1132, Feb. 10, 1996, 110 Stat. 464.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

50:6417. May 5, 1950, ch. 169, §1

(Art. 60), 64 Stat. 127.

The word ‘“a’ is substituted for the word ‘‘every’’.
The word ‘‘by’”’ before the words ‘‘any officer’” is omit-
ted as surplusage. The word ‘‘person’ is substituted for
the word ‘‘officer’” before the words ‘‘who convened’’,
since, under sections 823 and 824 of this title (articles 23
and 24), noncommissioned officers who are ‘‘officers in
charge’ may convene special and summary courts-mar-
tial.
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AMENDMENTS

1996—Subsec. (b)(1). Pub. L. 104-106 inserted after first
sentence ‘‘Any such submission shall be in writing.”’

1986—Subsec. (b)(1). Pub. L. 99-661, §806(a)(3), amend-
ed par. (1) generally. Prior to amendment, par. (1) read
as follows: “Within 30 days after the sentence of a gen-
eral court-martial or of a special court-martial which
has adjudged a bad-conduct discharge has been an-
nounced, the accused may submit to the convening au-
thority matters for consideration by the convening au-
thority with respect to the findings and the sentence.
In the case of all other special courts-martial, the ac-
cused may make such a submission to the convening
authority within 20 days after the sentence is an-
nounced. In the case of all summary courts-martial the
accused may make such a submission to the convening
authority within seven days after the sentence is an-
nounced. If the accused shows that additional time is
required for the accused to submit such matters, the
convening authority or other person taking action
under this section, for good cause, may extend the pe-
riod—

‘“(A) in the case of a general court-martial or a spe-
cial court-martial which has adjudged a bad-conduct
discharge, for not more than an additional 20 days;
and

‘“(B) in the case of all other courts-martial, for not
more than an additional 10 days.”’

Subsec. (b)(2). Pub. L. 99-661, §3806(a)(2), (3), added par.
(2). Former par. (2) redesignated (3).

Subsec. (b)(3). Pub. L. 99-661, §806(a)(1), (2), redesig-
nated par. (2) as (3), inserted a comma after ‘‘case’’, and
struck out former par. (3) which read as follows: ‘“‘In no
event shall the accused in any general or special court-
martial case have less than a seven-day period after the
day on which a copy of the authenticated record of
trial has been given to him within which to make a
submission under paragraph (1). The convening author-
ity or other person taking action on the case, for good
cause, may extend this period for up to an additional 10
days.”

Subsec. (¢)(2). Pub. L. 99-661, §806(b), struck out ‘‘and,
if applicable, under subsection (d),” after ‘‘under sub-
section (b)”.

Subsec. (d). Pub. L. 99-661, §806(c), substituted ‘‘who
may submit any matter in response under subsection
(b)” for ‘‘who shall have five days from the date of re-
ceipt in which to submit any matter in response. The
convening authority or other person taking action
under this section, for good cause, may extend that pe-
riod for up to an additional 20 days.”

1983—Pub. L. 98-209 amended section generally, sub-
stituting ‘“‘Action by the convening authority’’ for ‘‘Ini-
tial action on the record’ as section catchline, and, in
text, substituting new provision for provision that
after a trial by court-martial the record had to be for-
warded to the convening authority, and action thereon
could be taken by the person who convened the court,
a commissioned officer commanding for the time being,
a successor in command, or any officer exercising gen-
eral court-martial jurisdiction.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 806(c) [(d)] of title VIII of Pub. L. 99-661 pro-
vided that: ‘“The amendments made by this section
[amending this section] shall apply in cases in which
the sentence is adjudged on or after the effective date
of this title.”

Title VIII of Pub. L. 99-661 effective the earlier of (1)
the last day of the 120-day period beginning on Nov. 14,
1986; or (2) the date specified in an Executive order for
such amendment to take effect, see section 808 of Pub.
L. 99-661, set out as a note under section 802 of this
title.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
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tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

§861. Art. 61. Waiver or withdrawal of appeal

(a) In each case subject to appellate review
under section 866 or 869(a) of this title (article 66
or 69(a)), except a case in which the sentence as
approved under section 860(c) of this title (arti-
cle 60(c)) includes death, the accused may file
with the convening authority a statement ex-
pressly waiving the right of the accused to such
review. Such a waiver shall be signed by both
the accused and by defense counsel and must be
filed within 10 days after the action under sec-
tion 860(c) of this title (article 60(c)) is served on
the accused or on defense counsel. The conven-
ing authority or other person taking such ac-
tion, for good cause, may extend the period for
such filing by not more than 30 days.

(b) Except in a case in which the sentence as
approved under section 860(c) of this title (arti-
cle 60(c)) includes death, the accused may with-
draw an appeal at any time.

(c) A waiver of the right to appellate review or
the withdrawal of an appeal under this section
bars review under section 866 or 869(a) of this
title (article 66 or 69(a)).

(Aug. 10, 1956, ch. 1041, 70A Stat. 58, Pub. L.
98-209, §5(b)(1), Dec. 6, 1983, 97 Stat. 1397.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
861 .......... 50:648. May 5, 1950, ch. 169, §1
(Art. 61), 64 Stat. 127.

The word ‘“‘each” is substituted for the word ‘“‘every”’.
AMENDMENTS

1983—Pub. L. 98-209 amended section generally, sub-
stituting ‘“Waiver or withdrawal of appeal” for
“Same—General court-martial records’” as section
catchline, and, in text, substituting provisions relating
to waiver or withdrawal of appeal for provisions relat-
ing to initial action by the convening authority on gen-
eral court-martial records.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

§ 862. Art. 62. Appeal by the United States

(a)(1) In a trial by court-martial in which a
military judge presides and in which a punitive
discharge may be adjudged, the United States
may appeal the following (other than an order
or ruling that is, or that amounts to, a finding
of not guilty with respect to the charge or speci-
fication):

(A) An order or ruling of the military judge
which terminates the proceedings with respect
to a charge or specification.
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(B) An order or ruling which excludes evi-
dence that is substantial proof of a fact mate-
rial in the proceeding.

(C) An order or ruling which directs the dis-
closure of classified information.

(D) An order or ruling which imposes sanc-
tions for nondisclosure of classified informa-
tion.

(E) A refusal of the military judge to issue a
protective order sought by the United States
to prevent the disclosure of classified informa-
tion.

(F) A refusal by the military judge to en-
force an order described in subparagraph (E)
that has previously been issued by appropriate
authority.

(2) An appeal of an order or ruling may not be
taken unless the trial counsel provides the mili-
tary judge with written notice of appeal from
the order or ruling within 72 hours of the order
or ruling. Such notice shall include a certifi-
cation by the trial counsel that the appeal is not
taken for the purpose of delay and (if the order
or ruling appealed is one which excludes evi-
dence) that the evidence excluded is substantial
proof of a fact material in the proceeding.

(3) An appeal under this section shall be dili-
gently prosecuted by appellate Government
counsel.

(b) An appeal under this section shall be for-
warded by a means prescribed under regulations
of the President directly to the Court of Crimi-
nal Appeals and shall, whenever practicable,
have priority over all other proceedings before
that court. In ruling on an appeal under this sec-
tion, the Court of Criminal Appeals may act
only with respect to matters of law, notwith-
standing section 866(c) of this title (article
66(c)).

(¢c) Any period of delay resulting from an ap-
peal under this section shall be excluded in de-
ciding any issue regarding denial of a speedy
trial unless an appropriate authority determines
that the appeal was filed solely for the purpose
of delay with the knowledge that it was totally
frivolous and without merit.

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L.
98-209, §5(c)(1), Dec. 6, 1983, 97 Stat. 1398; Pub. L.
103-337, div. A, title IX, §924(c)(2), Oct. 5, 1994, 108
Stat. 2831; Pub. L. 104-106, div. A, title XI,
§1141(a), Feb. 10, 1996, 110 Stat. 466.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
862(a) ...... 50:649(a). May 5, 1950, ch. 169, §1
862(b) ...... 50:649(b). (Art. 62), 64 Stat. 127.

AMENDMENTS

1996—Subsec. (a)(1). Pub. L. 104-106 amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
“In a trial by court-martial in which a military judge
presides and in which a punitive discharge may be ad-
judged, the United States may appeal an order or rul-
ing of the military judge which terminates the proceed-
ings with respect to a charge or specification or which
excludes evidence that is substantial proof of a fact
material in the proceeding. However, the United States
may not appeal an order or ruling that is, or that
amounts to, a finding of not guilty with respect to the
charge or specification.”
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1994—Subsec. (b). Pub. L. 103-337 substituted ‘‘Court
of Criminal Appeals’ for ‘‘Court of Military Review’’ in
two places.

1983—Pub. L. 98-209 amended section generally, sub-
stituting ‘‘Appeal by the United States’ for ‘‘Reconsid-
eration and revision” as section catchline, and, in text,
substituting provisions relating to appeals by the
United States for provisions relating to the convening
authority returning the record to the court for recon-
sideration and appropriate action.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

§863. Art. 63. Rehearings

Each rehearing under this chapter shall take
place before a court-martial composed of mem-
bers not members of the court-martial which
first heard the case. Upon a rehearing the ac-
cused may not be tried for any offense of which
he was found not guilty by the first court-mar-
tial, and no sentence in excess of or more severe
than the original sentence may be approved, un-
less the sentence is based upon a finding of
guilty of an offense not considered upon the
merits in the original proceedings, or unless the
sentence prescribed for the offense is manda-
tory. If the sentence approved after the first
court-martial was in accordance with a pretrial
agreement and the accused at the rehearing
changes his plea with respect to the charges or
specifications upon which the pretrial agree-
ment was based, or otherwise does not comply
with the pretrial agreement, the approved sen-
tence as to those charges or specifications may
include any punishment not in excess of that
lawfully adjudged at the first court-martial.
(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L.
98-209, §5(d), Dec. 6, 1983, 97 Stat. 1398; Pub. L.
102-484, div. A, title X, §1065, Oct. 23, 1992, 106
Stat. 2506.)

HISTORICAL AND REVISION NOTES

?:ggz%eg Source (U.S. Code) Source (Statutes at Large)
863(a) ...... 50:650(a). May 5, 1950, ch. 169, §1
863(b) ...... 50:650(b). (Art. 63), 64 Stat. 127.

In subsection (a), the words ‘“‘In such a’ are sub-
stituted for the words ‘“‘in which”.

In subsection (b), the word ‘“‘Each’ is substituted for
the word ‘“‘Every’’. The word ‘“‘may’’ is substituted for
the word ‘‘shall’’ in the second sentence.

AMENDMENTS

1992—Pub. L. 102-484 substituted ‘‘approved’ for ‘‘im-
posed” in second sentence and inserted ‘‘approved’ be-
fore last reference to ‘‘sentence’ in third sentence.

1983—Pub. L. 98-209 struck out subsec. (a) which pro-
vided that if the convening authority disapproved the
findings and sentence of a court-martial he could, ex-
cept where there was lack of sufficient evidence in the
record to support the findings, order a rehearing, stat-
ing the reasons for disapproval, and that if he dis-
approved the findings without reordering a rehearing,
he had to dismiss the charges, and redesignated former
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subsec. (b) as entire section, and, as so redesignated, in-
serted ‘‘under this chapter” after ‘‘Each rehearing”’,
and inserted provision that if the sentence approved
after the first court-martial was in accordance with a
pretrial agreement and the accused at the rehearing
changes his plea with respect to the charges or speci-
fications upon which the pretrial agreement was based,
or otherwise does not comply with the pretrial agree-
ment, the sentence as to those charges or specifications
may include any punishment not in excess of that law-
fully adjudged at the first court-martial.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-484 effective Oct. 23, 1992,
and applicable with respect to offenses committed on
or after that date, see section 1067 of Pub. L. 102-484, set
out as a note under section 803 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

§864. Art. 64. Review by a judge advocate

(a) BEach case in which there has been a finding
of guilty that is not reviewed under section 866
or 869(a) of this title (article 66 or 69(a)) shall be
reviewed by a judge advocate under regulations
of the Secretary concerned. A judge advocate
may not review a case under this subsection if
he has acted in the same case as an accuser, in-
vestigating officer, member of the court, mili-
tary judge, or counsel or has otherwise acted on
behalf of the prosecution or defense. The judge
advocate’s review shall be in writing and shall
contain the following:

(1) Conclusions as to whether—

(A) the court had jurisdiction over the ac-
cused and the offense;

(B) the charge and specification stated an
offense; and

(C) the sentence was within the limits pre-
scribed as a matter of law.

(2) A response to each allegation of error
made in writing by the accused.

(3) If the case is sent for action under sub-
section (b), a recommendation as to the appro-
priate action to be taken and an opinion as to
whether corrective action is required as a
matter of law.

(b) The record of trial and related documents
in each case reviewed under subsection (a) shall
be sent for action to the person exercising gen-
eral court-martial jurisdiction over the accused
at the time the court was convened (or to that
person’s successor in command) if—

(1) the judge advocate who reviewed the case
recommends corrective action;

(2) the sentence approved under section
860(c) of this title (article 60(c)) extends to dis-
missal, a bad-conduct or dishonorable dis-
charge, or confinement for more than six
months; or

(3) such action is otherwise required by regu-
lations of the Secretary concerned.

(c)(1) The person to whom the record of trial
and related documents are sent under subsection
(b) may—
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(A) disapprove or approve the findings or
sentence, in whole or in part;

(B) remit, commute, or suspend the sentence
in whole or in part;

(C) except where the evidence was insuffi-
cient at the trial to support the findings, order
a rehearing on the findings, on the sentence,
or on both; or

(D) dismiss the charges.

(2) If a rehearing is ordered but the convening
authority finds a rehearing impracticable, he
shall dismiss the charges.

(3) If the opinion of the judge advocate in the
judge advocate’s review under subsection (a) is
that corrective action is required as a matter of
law and if the person required to take action
under subsection (b) does not take action that is
at least as favorable to the accused as that rec-
ommended by the judge advocate, the record of
trial and action thereon shall be sent to the
Judge Advocate General for review under sec-
tion 869(b) of this title (article 69(b)).

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Pub. L.
98-209, §7(a)(1), Dec. 6, 1983, 97 Stat. 1401.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
864 .......... 50:651. May 5, 1950, ch. 169, §1
(Art. 64), 64 Stat. 128.

The word ‘“may’’ is substituted for the word ‘‘shall’.
The word ‘‘is’’ is substituted for the words ‘‘shall con-
stitute”.

AMENDMENTS

1983—Pub. L. 98-209 amended section generally, sub-
stituting ‘‘Review by a judge advocate’ for ‘‘Approval
by the convening authority’ in section catchline, and,
in text, substituting provisions relating to review by a
judge advocate for provision that in acting on the find-
ings and sentence of a court-martial, the convening au-
thority could approve only such findings of guilty, and
the sentence or such part or amount of the sentence, as
he found correct in law and fact and as he in his discre-
tion determined should be approved, and that unless he
indicated otherwise, approval of the sentence was ap-
proval of the findings and sentence.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

§ 865. Art. 65. Disposition of records

(a) In a case subject to appellate review under
section 866 or 869(a) of this title (article 66 or
69(a)) in which the right to such review is not
waived, or an appeal is not withdrawn, under
section 861 of this title (article 61), the record of
trial and action thereon shall be transmitted to
the Judge Advocate General for appropriate ac-
tion.

(b) Except as otherwise required by this chap-
ter, all other records of trial and related docu-
ments shall be transmitted and disposed of as
the Secretary concerned may prescribe by regu-
lation.
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(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Pub. L.
90-179, §1(6), Dec. 8, 1967, 81 Stat. 546; Pub. L.
90-632, §2(26), Oct. 24, 1968, 82 Stat. 1341; Pub. L.
96-513, title V, §511(25), Dec. 12, 1980, 94 Stat.
2922; Pub. L. 98-209, §6(d)(1), Dec. 6, 1983, 97 Stat.
1401.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
865(a) ...... 50:652(a). May 5, 1950, ch. 169, §1
865(b) ...... 50:652(b). (Art. 65), 64 Stat. 128.
865(C) ...... 50:652(c).

In subsection (b), the word “‘If”’ is substituted for the
word ‘“Where’’.

In subsections (a) and (b), the words ‘‘send” and
“sent” are substituted for the words ‘‘forward” and
“forwarded”’, respectively.

In subsection (c), the words ‘‘Secretary concerned”
are substituted for the words ‘‘Secretary of the Depart-
ment”’.

AMENDMENTS

1983—Pub. L. 98-209 amended section generally, sub-
stituting ‘‘Disposition of records’ for ‘‘Disposition of
records after review by the convening authority” in
section catchline, and, in text, substituting provisions
relating to disposition of records for prior provisions
relating to disposition of records that required when
the convening authority had taken final action in a
general court-martial case, he had to send the entire
record, including his action thereon and the opinion or
opinions of the staff judge advocate or legal officer, to
the appropriate Judge Advocate General, required that
where sentences of special courts-martial included a
bad-conduct discharge, the record had to be sent for re-
view either to the officer exercising general court-mar-
tial jurisdiction over the command to be reviewed or
directly to the appropriate Judge Advocate General to
be reviewed by a Court of Military Review, and re-
quired that all other special and summary court-mar-
tial records had to be reviewed by a judge advocate of
the Army, Navy, Air Force, or Marine Corps, or a law
specialist or lawyer of the Coast Guard or Department
of Transportation, and had to be transmitted and dis-
posed of as the Secretary concerned might prescribe by
regulation.

1980—Subsec. (c). Pub. L. 96-513 substituted ‘‘Depart-
ment of Transportation’ for ‘‘Department of the Treas-
ury’’.

1968—Subsec. (b). Pub. L. 90-632 substituted ‘“Court of
Military Review’ for ‘‘board of review’’ wherever ap-
pearing.

1967—Subsec. (¢). Pub. L. 90-179 inserted reference to
judge advocate of the Marine Corps and substituted ref-
erence to judge advocate of the Navy for reference to
law specialist of the Navy.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
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Pub. L. 90-632, set out as a note under section 801 of
this title.

§866. Art. 66. Review by Court of Criminal Ap-
peals

(a) BEach Judge Advocate General shall estab-
lish a Court of Criminal Appeals which shall be
composed of one or more panels, and each such
panel shall be composed of not less than three
appellate military judges. For the purpose of re-
viewing court-martial cases, the court may sit
in panels or as a whole in accordance with rules
prescribed under subsection (f). Any decision of
a panel may be reconsidered by the court sitting
as a whole in accordance with such rules. Appel-
late military judges who are assigned to a Court
of Criminal Appeals may be commissioned offi-
cers or civilians, each of whom must be a mem-
ber of a bar of a Federal court or of the highest
court of a State. The Judge Advocate General
shall designate as chief judge one of the appel-
late military judges of the Court of Criminal Ap-
peals established by him. The chief judge shall
determine on which panels of the court the ap-
pellate judges assigned to the court will serve
and which military judge assigned to the court
will act as the senior judge on each panel.

(b) The Judge Advocate General shall refer to
a Court of Criminal Appeals the record in each
case of trial by court-martial—

(1) in which the sentence, as approved, ex-
tends to death, dismissal of a commissioned
officer, cadet, or midshipman, dishonorable or
bad-conduct discharge, or confinement for one
year or more; and

(2) except in the case of a sentence extending
to death, the right to appellate review has not
been waived or an appeal has not been with-
drawn under section 861 of this title (article
61).

(c) In a case referred to it, the Court of Crimi-
nal Appeals may act only with respect to the
findings and sentence as approved by the con-
vening authority. It may affirm only such find-
ings of guilty, and the sentence or such part or
amount of the sentence, as it finds correct in
law and fact and determines, on the basis of the
entire record, should be approved. In considering
the record, it may weigh the evidence, judge the
credibility of witnesses, and determine con-
troverted questions of fact, recognizing that the
trial court saw and heard the witnesses.

(d) If the Court of Criminal Appeals sets aside
the findings and sentence, it may, except where
the setting aside is based on lack of sufficient
evidence in the record to support the findings,
order a rehearing. If it sets aside the findings
and sentence and does not order a rehearing, it
shall order that the charges be dismissed.

(e) The Judge Advocate General shall, unless
there is to be further action by the President,
the Secretary concerned, the Court of Appeals
for the Armed Forces, or the Supreme Court, in-
struct the convening authority to take action in
accordance with the decision of the Court of
Criminal Appeals. If the Court of Criminal Ap-
peals has ordered a rehearing but the convening
authority finds a rehearing impracticable, he
may dismiss the charges.

(f) The Judge Advocates General shall pre-
scribe uniform rules of procedure for Courts of
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Criminal Appeals and shall meet periodically to
formulate policies and procedure in regard to re-
view of court-martial cases in the offices of the
Judge Advocates General and by Courts of
Criminal Appeals.

(g) No member of a Court of Criminal Appeals
shall be required, or on his own initiative be per-
mitted, to prepare, approve, disapprove, review,
or submit, with respect to any other member of
the same or another Court of Criminal Appeals,
an effectiveness, fitness, or efficiency report, or
any other report or document used in whole or
in part for the purpose of determining whether a
member of the armed forces is qualified to be
advanced in grade, or in determining the assign-
ment or transfer of a member of the armed
forces, or in determining whether a member of
the armed forces should be retained on active
duty.

(h) No member of a Court of Criminal Appeals
shall be eligible to review the record of any trial
if such member served as investigating officer in
the case or served as a member of the court-
martial before which such trial was conducted,
or served as military judge, trial or defense
counsel, or reviewing officer of such trial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Pub. L.
90-632, §2(27), Oct. 24, 1968, 82 Stat. 1341; Pub. L.
98-209, §§7(b), (c), 10(c)(1), Dec. 6, 1983, 97 Stat.
1402, 1406; Pub. L. 103-337, div. A, title IX,
§924(0)(2), (c)(1), (4)(A), Oct. 5, 1994, 108 Stat. 2831,
2832; Pub. L. 104-106, div. A, title XI, §1153, Feb.
10, 1996, 110 Stat. 468.)

HISTORICAL AND REVISION NOTES

?gggf:g Source (U.S. Code) Source (Statutes at Large)
866(a) ...... 50:653(a). May 5, 1950, ch. 169, §1
866(b) ...... 50:653(b). (Art. 66), 64 Stat. 128.
866(C) ...... 50:653(c).

866(d) ...... 50:653(d).
866(e) ...... 50:653(e).
866(f) ....... 50:653(f).

In subsection (a), the word ‘““Each’ is substituted for
the words ‘““The * * * of each of the armed forces’. The
word ‘‘must’ is substituted for the word ‘‘shall’”’ after
the word ‘‘whom’’, since a condition is prescribed, not
a command. The words ‘“‘of the United States” are
omitted as surplusage.

In subsections (a) and (b), the word ‘‘commissioned”
is inserted before the word ‘‘officer’’.

In subsection (c), the word ‘“‘may’’ is substituted for
the word ‘‘shall” and for the words ‘‘shall have author-
ity to”.

In subsection (e), the words ‘‘Secretary concerned’
are substituted for the words ‘‘Secretary of the Depart-
ment”’.

In subsection (f), the words ‘‘of the armed forces’ and
“proceedings in and before’ are omitted as surplusage.

AMENDMENTS

1996—Subsec. (f). Pub. L. 104-106 substituted ‘‘Courts
of Criminal Appeals’ for ‘“Courts of Military Review”’
in two places.

1994—Pub. L. 103-337, §924(c)(4)(A), substituted ‘‘Court
of Criminal Appeals’ for ‘‘Court of Military Review’’ in
section catchline.

Pub. L. 103-337, §924(b)(2), substituted ‘‘Court of
Criminal Appeals’ for ‘“‘Court of Military Review”’
wherever appearing.

Pub. L. 103-337, §924(c)(1), substituted ‘‘Court of Ap-
peals for the Armed Forces” for ‘“Court of Military Ap-
peals’ in subsec. (e).

1983—Subsec. (a). Pub. L. 98-209, §7(b), inserted provi-
sion that any decision of a panel may be reconsidered
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by the court sitting as a whole in accordance with the
rules.

Subsec. (b). Pub. L. 98-209, §7(c), amended subsec. (b)
generally, designating existing provisions as par. (1),
struck out provision extending applicability of provi-
sions to sentences affecting a general or flag officer,
and added par. (2).

Subsec. (e). Pub. L. 98209, §10(c)(1), substituted ‘‘the
Court of Military Appeals, or the Supreme Court’ for
‘‘or the Court of Military Appeals’.

1968—Subsec. (a). Pub. L. 90-632, §2(27)(A), (B), sub-
stituted ‘“‘Court of Military Review” for ‘‘board of re-
view’” in section catchline and, in subsec. (a), sub-
stituted ‘‘Court of Military Review’ for ‘‘board of re-
view”’ as name of reviewing body established by each
Judge Advocate General, and inserted provisions set-
ting out procedures for such Courts of Military Review,
their composition and functions.

Subsecs. (b) to (e). Pub. L. 90-632, §2(27)(C), sub-
stituted ‘‘Court of Military Review’ for ‘‘board of re-
view’’ wherever appearing.

Subsec. (f). Pub. L. 90-632, §2(27)(D), substituted
‘““‘Courts of Military Review” for ‘‘boards of review” in
two places.

Subsecs. (g), (h). Pub. L. 90-632, §2(27)(E), added sub-
secs. (g) and (h).

CHANGE OF NAME

Section 924(b)(1) of Pub. L. 103-337 provided that:
‘“Hach Court of Military Review shall hereafter be
known and designated as a Court of Criminal Appeals.”

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
amendments by section 7(b), (¢) of Pub. L. 98-209 not to
apply to any case in which the findings and sentence
were adjudged by a court-martial before that date, and
the proceedings in any such case to be held in the same
manner and with the same effect as if such amend-
ments had not been enacted, see section 12(a)(1), (4) of
Pub. L. 98-209, set out as a note under section 801 of
this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
Pub. L. 90-632, set out as a note under section 801 of
this title.

STATUTORY REFERENCES TO BOARD OF REVIEW DEEMED
REFERENCES TO COURT OF MILITARY REVIEW

Section 3(b) of Pub. L. 90-632 provided that: ‘“When-
ever the term board of review is used, with reference to
or in connection with the appellate review of courts-
martial cases, in any provision of Federal law (other
than provisions amended by this Act) [see Short Title
of 1968 Amendment note under section 801 of this title]
or in any regulation, document, or record of the United
States, such term shall be deemed to mean Court of
Military Review [now Court of Criminal Appeals].”

§867. Art. 67. Review by the Court of Appeals for
the Armed Forces

(a) The Court of Appeals for the Armed Forces
shall review the record in—

(1) all cases in which the sentence, as af-
firmed by a Court of Criminal Appeals, ex-
tends to death;

(2) all cases reviewed by a Court of Criminal
Appeals which the Judge Advocate General or-
ders sent to the Court of Appeals for the
Armed Forces for review; and

(3) all cases reviewed by a Court of Criminal
Appeals in which, upon petition of the accused
and on good cause shown, the Court of Appeals
for the Armed Forces has granted a review.
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(b) The accused may petition the Court of Ap-
peals for the Armed Forces for review of a deci-
sion of a Court of Criminal Appeals within 60
days from the earlier of—

(1) the date on which the accused is notified
of the decision of the Court of Criminal Ap-
peals; or

(2) the date on which a copy of the decision
of the Court of Criminal Appeals, after being
served on appellate counsel of record for the
accused (if any), is deposited in the United
States mails for delivery by first-class cer-
tified mail to the accused at an address pro-
vided by the accused or, if no such address has
been provided by the accused, at the latest ad-
dress listed for the accused in his official serv-
ice record.

The Court of Appeals for the Armed Forces shall
act upon such a petition promptly in accordance
with the rules of the court.

(c) In any case reviewed by it, the Court of Ap-
peals for the Armed Forces may act only with
respect to the findings and sentence as approved
by the convening authority and as affirmed or
set aside as incorrect in law by the Court of
Criminal Appeals. In a case which the Judge Ad-
vocate General orders sent to the Court of Ap-
peals for the Armed Forces, that action need be
taken only with respect to the issues raised by
him. In a case reviewed upon petition of the ac-
cused, that action need be taken only with re-
spect to issues specified in the grant of review.
The Court of Appeals for the Armed Forces shall
take action only with respect to matters of law.

(d) If the Court of Appeals for the Armed
Forces sets aside the findings and sentence, it
may, except where the setting aside is based on
lack of sufficient evidence in the record to sup-
port the findings, order a rehearing. If it sets
aside the findings and sentence and does not
order a rehearing, it shall order that the charges
be dismissed.

(e) After it has acted on a case, the Court of
Appeals for the Armed Forces may direct the
Judge Advocate General to return the record to
the Court of Criminal Appeals for further review
in accordance with the decision of the court.
Otherwise, unless there is to be further action
by the President or the Secretary concerned, the
Judge Advocate General shall instruct the con-
vening authority to take action in accordance
with that decision. If the court has ordered a re-
hearing, but the convening authority finds a re-
hearing impracticable, he may dismiss the
charges.

(Aug. 10, 1956, ch. 1041, 70A Stat. 60; Pub. L.
88-426, title IV, §403(j), Aug. 14, 1964, 78 Stat. 434;
Pub. L. 90-340, §1, June 15, 1968, 82 Stat. 178; Pub.
L. 90-632, §2(28), Oct. 24, 1968, 82 Stat. 1342; Pub.
L. 96-579, §12(a), Dec. 23, 1980, 94 Stat. 3369; Pub.
L. 97-81, §5, Nov. 20, 1981, 95 Stat. 1088; Pub. L.
97-295, §1(12), Oct. 12, 1982, 96 Stat. 1289; Pub. L.
98-209, §§7(d), 9(a), 10(c)(2), 13(d), Dec. 6, 1983, 97
Stat. 1402, 1404, 1406, 1408; Pub. L. 100-26, § 7(a)(2),
Apr. 21, 1987, 101 Stat. 275; Pub. L. 100-456, div. A,
title VII, §722(a), (c), Sept. 29, 1988, 102 Stat. 2002,
2003; Pub. L. 101-189, div. A, title XIII, §1301(a),
Nov. 29, 1989, 103 Stat. 1569; Pub. L. 103-337, div.
A, title IX, §924(c)(1), (2), (H)(B), Oct. 5, 1994, 108
Stat. 2831, 2832.)
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HISTORICAL AND REVISION NOTES

1956 AcT

Revised .

section Source (U.S. Code) Source (Statutes at Large)
867(a) ...... 50:654(a). May 5, 1950, ch. 169, §1
867(b) ...... 50:654(b). (Art. 67), 64 Stat. 129;
867(c) ...... 50:654(c). Mar. 2, 1955, ch. 9, §1(),
867(d) ...... 50:654(d). 69 Stat. 10.
867(e) ...... 50:654(e).
867(f) ....... 50:654(f).
867(g) ...... 50:654(g).

In subsection (a)(1), the word ‘‘is’’ is substituted for
the words ‘‘is hereby established’’. The words ‘“‘all’”’ and
‘“‘which shall be’” are omitted as surplusage. The word
“‘consists’ is substituted for the words ‘‘shall consist”.
The word ‘‘civil” is substituted for the word ‘‘civilian”’.
The word ‘“‘may’’ is substituted for the word ‘‘shall’’ be-
fore the words ‘‘be appointed’. The word ‘‘is”’ is sub-
stituted for the word ‘‘shall’” before the words ‘‘any
person’’. The words ‘‘is entitled to’’ are substituted for
the words ‘‘shall receive’. The word ‘‘is’’ is substituted
for the words ‘‘shall be” in the fourth sentence. The
word ‘“‘may’’ is substituted for the words ‘‘shall have
power to * * * t0”’. The word ‘‘does” is substituted for
the word ‘‘shall’’ in the next to the last sentence. In the
last sentence, the words ‘‘is entitled * * * to” are sub-
stituted for the word ‘‘shall’”’. The word ‘‘outside” is
substituted for the words ‘“‘at a place other than his of-
ficial station. The official station of such judges for
such purpose shall be’’. The words ‘‘also’” and ‘‘actu-
ally”’ are omitted as surplusage.

In subsection (a)(2), the words ‘‘February 28, 1951,
are substituted for the words ‘‘the effective date of this
subdivision’. The word ‘‘shall” in the first sentence,
and the word ‘‘shall” before the word ‘‘expire’ in the
second sentence, are omitted as surplusage. The word
‘“‘before’ is substituted for the words ‘‘prior to’’. The
word ‘“‘may’’ is substituted for the word ‘‘shall’’ before
the words ‘‘be appointed’’.

In subsection (a)(3), the word ‘‘for”’ is substituted for
the words ‘‘upon the ground of”’.

In subsection (b), the words ‘‘the following cases’ are
omitted as surplusage.

In subsections (b) and (d), the word ‘‘sent” is sub-
stituted for the word ‘‘forwarded’.

In subsection (¢), the word ‘‘when’ is inserted after
the word ‘‘time’”’. The words ‘“‘a grant of”’ are omitted
as surplusage.

In subsection (d), the word ‘“‘may’’ is substituted for
the word ‘‘shall’”’ in the first sentence.

In subsection (f), the words ‘‘Secretary concerned”
are substituted for the words ‘‘Secretary of the Depart-
ment’’.

In subsection (g), the words ‘‘of the armed forces’ are
omitted as surplusage. The words ‘‘policies as to sen-
tences’ are substituted for the words ‘‘sentence poli-
cies””. The word ‘‘considered’ is substituted for the
word ‘‘deemed’’. The words ‘‘Secretaries of the military
departments, and the Secretary of the Treasury’ are
substituted for the words ‘‘Secretaries of the Depart-
ments’’.

1982 AcT

In subsection (d), the words ‘‘Court of Military Re-
view” are substituted for ‘‘board of review’ because of
section 3(b) of the Military Justice Act of 1968 (Pub. L.
90-632, Oct. 24, 1968, 82 Stat. 1343).

The change in subsection (g) reflects the transfer of
functions from the Secretary of the Treasury to the
Secretary of Transportation under 49:1655(b).

AMENDMENTS

1994—Pub. L. 103-337, §924(c)(4)(B), substituted ‘‘Court
of Appeals for the Armed Forces’ for ‘“‘Court of Mili-
tary Appeals’ in section catchline.

Pub. L. 103-337, §924(c)(2), substituted ‘‘Court of
Criminal Appeals’” for ‘“Court of Military Review”
wherever appearing in subsecs. (a) to (¢) and (e).

Pub. L. 103-337, §924(c)(1), substituted ‘‘Court of Ap-
peals for the Armed Forces” for ‘“‘Court of Military Ap-
peals’ wherever appearing.
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1989—Pub. L. 101-189 redesignated subsecs. (b) to (f) as
(a) to (e), respectively, struck out former subsec. (a)
which related to establishment of the United States
Court of Military Appeals, and appointment, removal,
allowances and compensation, etc., of judges of such
court, struck out subsec. (g) which related to a com-
mittee required to make annual comprehensive surveys
of the operation of this chapter, struck out subsec. (h)
which related to review of decisions of the Court of
Military Appeals by the Supreme Court, and struck out
subsec. (i) which related to annuities for judges and
former or retired judges, and survivors and former
spouses of judges and former judges.

1988—Subsec. (a)(4). Pub. L. 100-456, §722(c), inserted
‘“‘or an annuity under subsection (i) or subchapter III of
chapter 83 or chapter 84 of title 5 after ‘‘retired pay”
in two places.

Subsec. (i). Pub. L. 100-456, §722(a), added subsec. (i).

1987—Subsec. (g)(1). Pub. L. 100-26 substituted ‘‘the
Staff Judge Advocate to the Commandant of the Ma-
rine Corps’’ for ‘‘the Director, Judge Advocate Division,
Headquarters, United States Marine Corps’.

1983—Subsec. (a)(3). Pub. L. 98-209, §13(d), inserted
“Circuit” after ‘“‘District of Columbia’.

Subsec. (b)(1). Pub. L. 98-209, §7(d), struck out ‘af-
fects a general or flag officer or’ before ‘‘extends to
death”.

Subsec. (g). Pub. L. 98-209, §9(a), designated existing
provisions as par. (1), substituted ‘“A committee con-
sisting of the judges of the Court of Military Appeals,
the Judge Advocates General of the Army, Navy, and
Air Force, the Chief Counsel of the Coast Guard, the
Director, Judge Advocate Division, Headquarters,
United States Marine Corps, and two members of the
public appointed by the Secretary of Defense shall
meet at least annually. The committee shall make an
annual comprehensive survey of the operation of this
chapter. After each such survey, the committee shall
report” for ‘““The Court of Military Appeals and the
Judge Advocates General shall meet annually to make
a comprehensive survey of the operation of this chapter
and report”’, and added pars. (2) and (3).

Subsec. (h). Pub. L. 98-209, §10(c)(2), added subsec. (h).

1982—Subsec. (d). Pub. L. 97-295, §1(12)(A), substituted
“Court of Military Review’ for ‘‘board of review’’ after
“incorrect in law by the’’.

Subsec. (g). Pub. L. 97-295, §1(12)(B), substituted
“Secretary of Transportation’ for ‘‘Secretary of the
Treasury’ after ‘“‘military departments, and the”’.

1981—Subsec. (¢). Pub. L. 97-81 substituted provisions
authorizing the accused to petition the Court of Mili-
tary Appeals for review of a decision of a Court of Mili-
tary Review within 60 days from the earlier of (1) the
date on which the accused is notified of the decision of
the Court of Military Review, or (2) the date on which
a copy of the decision of the Court of Military Review,
after being served on appellate counsel of record for the
accused (if any), is deposited in the United States mails
for delivery by first-class certified mail to the accused
at an address provided by the accused or, if no such ad-
dress has been provided by the accused, at the latest
address listed for the accused in his official service
record, and directing the Court of Military Appeals to
act upon such a petition promptly in accordance with
the rules of the court for provision which had given the
accused 30 days from the time when he was notified of
the decision of a board of review to petition the Court
of Military Appeals for review and which had directed
the court to act upon such a petition within 30 days of
the receipt thereof.

1980—Subsec. (a)(1). Pub. L. 96-579 struck out third
sentence prescribing expiration of terms of office of all
successors of judges of the Court of Military Appeals
serving on June 15, 1968, fifteen years after expiration
of term of their predecessors subject to requirement
that any judge appointed to fill a vacancy occurring
prior to the expiration of the term for which his prede-
cessor was appointed should be appointed only for the
unexpired term of the predecessor.

1968—Subsec. (a)(1). Pub. L. 90-340 changed the name
of the Court of Military Appeals to the United States
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Court of Military Appeals, and established it under Ar-
ticle I of the United States Constitution, provided that
the terms of office of all successors of the judges serv-
ing on June 15, 1968, shall expire 15 years after the expi-
ration of the terms for which their predecessors were
appointed but that any judge appointed to fill a va-
cancy occurring prior to the expiration of the term of
his predecessor shall be appointed only for the un-
expired term of his predecessor, substituted provisions
that each judge is entitled to the same salary and trav-
el allowances as are judges of the United States Court
of Appeals for provisions that entitled each judge to a
salary of $33,000 a year and a travel and maintenance
allowance, for expenses incurred while attending court
or transacting official business outside the District of
Columbia, not to exceed $15 a day, and provided for the
precedence of the chief judge, and of the other judges
based on their seniority.

Subsec. (a)(2). Pub. L. 90-340 redesignated former par.
(3) as (2) and changed the name of the Court of Military
Appeals to the United States Court of Military Appeals.
Provisions of former par. (2) pertaining to the terms of
office of judges were placed in par. (1). Provisions of
former par. (2) pertaining to the terms of office of the
three judges first taking office after February 28, 1951,
and expiring, as designated by the President at the
time of nomination, one on May 1, 1956, one on May 1,
1961, and one on May 1, 1966, were struck out.

Subsec. (a)(3). Pub. L. 90-340 redesignated former par.
(4) as (3) and changed the name of the Court of Military
Appeals to the United States Court of Military Appeals,
and provided that a judge appointed to fill a temporary
vacancy due to illness or disability may only be a judge
of the Court of Appeals for the District of Columbia.
Former par. (3) redesignated (2).

Subsec. (a)(4). Pub. L. 90-340 added par. (4). Former
par. (4) redesignated (3).

Subsecs. (b), (f). Pub. L. 90-632 substituted ‘‘Court of
Military Review’’ for ‘‘board of review’’ wherever ap-
pearing.

1964—Subsec. (a)(1). Pub. L. 88-426 increased salary of
judges from $25,500 to $33,000.

EFFECTIVE DATE OF 1988 AMENDMENT

Section 722(d) of Pub. L. 100456 provided that: ‘“‘Sub-
section (i) of section 867 of title 10, United States Code,
as added by subsection (a), shall apply with respect to
judges of the United States Court of Military Appeals
[now United States Court of Appeals for the Armed
Forces] whose term of service on such court ends on or
after the date of the enactment of this Act [Sept. 29,
1988] and to the survivors of such judges.”

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by sections 9(a) and 13(d) Pub. L. 98-209
effective Dec. 6, 1983, and amendment by sections 7(d)
and 10(c)(2) of Pub. L. 98-209 effective first day of eighth
calendar month beginning after Dec. 6, 1983, but amend-
ment by section 7(d) of Pub. L. 98-209 not to apply to
any case in which the findings and sentence were ad-
judged by a court-martial before that date, and the pro-
ceedings in any such case to be held in the same man-
ner and with the same effect as if such amendments
had not been enacted, see section 12(a)(1), (4) of Pub. L.
98-209, set out as a note under section 801 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 to take effect at end of
60-day period beginning on Nov. 20, 1981, and to apply to
any accused with respect to a Court of Military Review
[now Court of Criminal Appeals] decision that is dated
on or after that date, see section 7(a), (b)(5) of Pub. L.
97-81, set out as an Effective Date note under section
706 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
Pub. L. 90-632, set out as a note under section 801 of
this title.
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EFFECTIVE DATE OF 1964 AMENDMENT

For effective date of amendment by Pub. L. 88-426,
see section 501 of Pub. L. 88-426.

COMMISSION TO STUDY AND MAKE RECOMMENDATIONS
CONCERNING SENTENCING AUTHORITY, JURISDICTION,
TENURE, AND RETIREMENT OF MILITARY JUDGES; Es-
TABLISHMENT; COMPOSITION; REPORT TO CONGRES-
SIONAL COMMITTEES

Section 9(b) of Pub. L. 98-209, as amended by Pub. L.
98-525, title XV, §1521, Oct. 19, 1984, 98 Stat. 2628, di-
rected Secretary of Defense to establish a commission
to study the sentencing authority, jurisdiction, tenure,
and retirement system of military judges, and to re-
port, not later than Dec. 15, 1984, its findings and rec-
ommendations to committees of Congress and to the
committee established under former section 867(g) of
this title.

TERMS OF OFFICE OF JUDGES OF UNITED STATES COURT
OF MILITARY APPEALS

Section 12(b) of Pub. L. 96-579 provided that the term
of office of a judge of United States Court of Military
Appeals serving on such court on Dec. 23, 1980, expire (1)
on the date the term of such judge would have expired
under the law in effect on the day before Dec. 23, 1980,
or (2) ten years after the date on which such judge took
office as a judge of the United States Court of Military
Appeals, whichever is later.

CONTINUATION OF POWERS AND JURISDICTION OF COURT
OF MILITARY APPEALS; STATUS OF JUDGES

Section 2 of Pub. L. 90-340 provided that: ‘“The United
States Court of Military Appeals [now United States
Court of Appeals for the Armed Forces] established
under this Act [which amended subsec. (a) of this sec-
tion] is a continuation of the Court of Military Appeals
as it existed prior to the effective date of this Act
[June 15, 1968], and no loss of rights or powers, interrup-
tion of jurisdiction, or prejudice to matters pending in
the Court of Military Appeals before the effective date
of this Act shall result. A judge of the Court of Military
Appeals so serving on the day before the effective date
of this Act shall, for all purposes, be a judge of the
United States Court of Military Appeals under this
Act.”

SALARY INCREASES

1987—Salaries of judges increased to $95,000 per
annum, on recommendation of President, see note set
out under section 358 of Title 2, The Congress.

1977—Salaries of judges increased to $57,500 per
annum, on recommendation of President, see note set
out under section 358 of Title 2.

1969—Salaries of judges increased from $33,000 to
$42,500 per annum, commencing first day of pay period
which begins after Feb. 14, 1969, on recommendation of
President, see note set out under section 358 of Title 2.

EXECUTIVE ORDER NoO. 12063

Ex. Ord. No. 12063, June 5, 1978, 43 F.R. 24659, which
related to the United States Court of Military Appeals
Nominating Commission, was revoked by Ex. Ord. No.
12258, Dec. 31, 1980, 46 F.R. 1251, set out as a note under
section 14 of the Appendix to Title 5, Government Orga-
nization and Employees.

§867a. Art. 67a. Review by the Supreme Court

(a) Decisions of the United States Court of Ap-
peals for the Armed Forces are subject to review
by the Supreme Court by writ of certiorari as
provided in section 1259 of title 28. The Supreme
Court may not review by a writ of certiorari
under this section any action of the Court of Ap-
peals for the Armed Forces in refusing to grant
a petition for review.
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(b) The accused may petition the Supreme
Court for a writ of certiorari without prepay-
ment of fees and costs or security therefor and
without filing the affidavit required by section
1915(a) of title 28.

(Added Pub. L. 101-189, div. A, title XIII,
§1301(b), Nov. 29, 1989, 103 Stat. 1569; amended
Pub. L. 103-337, div. A, title IX, §924(c)(1), Oct. 5,
1994, 108 Stat. 2831.)

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-337 substituted ‘‘Court
of Appeals for the Armed Forces’ for ‘“‘Court of Mili-
tary Appeals’ in two places.

§ 868. Art. 68. Branch offices

The Secretary concerned may direct the Judge
Advocate General to establish a branch office
with any command. The branch office shall be
under an Assistant Judge Advocate General
who, with the consent of the Judge Advocate
General, may establish a Court of Criminal Ap-
peals with one or more panels. That Assistant
Judge Advocate General and any Court of Crimi-
nal Appeals established by him may perform for
that command under the general supervision of
the Judge Advocate General, the respective du-
ties which the Judge Advocate General and a
Court of Criminal Appeals established by the
Judge Advocate General would otherwise be re-
quired to perform as to all cases involving sen-
tences not requiring approval by the President.

(Aug. 10, 1956, ch. 1041, 70A Stat. 61, Pub. L.
90-632, §2(29), Oct. 24, 1968, 82 Stat. 1342; Pub. L.
103-337, div. A, title IX, §924(c)(2), Oct. 5, 1994, 108
Stat. 2831.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
868 .......... 50:655. May 5, 1950, ch. 169, §1
(Art. 68), 64 Stat. 130.
The word ‘‘considers” is substituted for the word

‘“‘deems”’. The word ‘“‘may’’ is substituted for the words
‘‘shall be empowered to’’. The word ‘‘respective’ is in-
serted for clarity.

AMENDMENTS

1994—Pub. L. 103-337 substituted ‘‘Court of Criminal
Appeals” for ‘‘Court of Military Review’” wherever ap-
pearing.

1968—Pub. L. 90-632 substituted the Secretary con-
cerned for the President as the individual authorized to
direct the Judge Advocate General to establish a
branch office under an Assistant Judge Advocate Gen-
eral with any command and substituted ‘‘Court of Mili-
tary Review” for ‘‘board of review’ as the name of the
body established by the Assistant Judge Advocate Gen-
eral in charge of the branch office.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
Pub. L. 90-632, set out as a note under section 801 of
this title.

§869. Art. 69. Review in the office of the Judge
Advocate General

(a) The record of trial in each general court-
martial that is not otherwise reviewed under
section 866 of this title (article 66) shall be ex-
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amined in the office of the Judge Advocate Gen-
eral if there is a finding of guilty and the ac-
cused does not waive or withdraw his right to
appellate review under section 861 of this title
(article 61). If any part of the findings or sen-
tence is found to be unsupported in law or if re-
assessment of the sentence is appropriate, the
Judge Advocate General may modify or set aside
the findings or sentence or both.

(b) The findings or sentence, or both, in a
court-martial case not reviewed under sub-
section (a) or under section 866 of this title (arti-
cle 66) may be modified or set aside, in whole or
in part, by the Judge Advocate General on the
ground of newly discovered evidence, fraud on
the court, lack of jurisdiction over the accused
or the offense, error prejudicial to the substan-
tial rights of the accused, or the appropriateness
of the sentence. If such a case is considered upon
application of the accused, the application must
be filed in the office of the Judge Advocate Gen-
eral by the accused on or before the last day of
the two-year period beginning on the date the
sentence is approved under section 860(c) of this
title (article 60(c)), unless the accused estab-
lishes good cause for failure to file within that
time.

(c) If the Judge Advocate General sets aside
the findings or sentence, he may, except when
the setting aside is based on lack of sufficient
evidence in the record to support the findings,
order a rehearing. If he sets aside the findings
and sentence and does not order a rehearing, he
shall order that the charges be dismissed. If the
Judge Advocate General orders a rehearing but
the convening authority finds a rehearing im-
practical, the convening authority shall dismiss
the charges.

(d) A Court of Criminal Appeals may review,
under section 866 of this title (article 66)—

(1) any court-martial case which (A) is sub-
ject to action by the Judge Advocate General
under this section, and (B) is sent to the Court
of Criminal Appeals by order of the Judge Ad-
vocate General; and

(2) any action taken by the Judge Advocate
General under this section in such case.

(e) Notwithstanding section 866 of this title
(article 66), in any case reviewed by a Court of
Criminal Appeals under this section, the Court
may take action only with respect to matters of
law.

(Aug. 10, 1956, ch. 1041, 70A Stat. 61; Pub. L.
90-632, §2(30), Oct. 24, 1968, 82 Stat. 1342; Pub. L.
97-81, §6, Nov. 20, 1981, 95 Stat. 1089; Pub. L.
98-209, §7(e)(1), Dec. 6, 1983, 97 Stat. 1402; Pub. L.
101-189, div. A, title XIII, §§1302(a), 1304(b)(1),
Nov. 29, 1989, 103 Stat. 1576, 1577; Pub. L. 103-337,
div. A, title IX, §924(c)(2), Oct. 5, 1994, 108 Stat.
2831.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
869 .......... 50:656. May 5, 1950, ch. 169, §1
(Art. 69), 64 Stat. 130.

The word ‘“‘may’’ is substituted for the word ‘“‘will”.
The word ‘‘under’ is substituted for the words ‘‘pursu-
ant to the provisions of”’.
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AMENDMENTS

1994—Subsecs. (d), (e). Pub. L. 103-337 substituted
“Court of Criminal Appeals’ for ‘‘Court of Military Re-
view’’ wherever appearing.

1989—Subsec. (a). Pub. L. 101-189, §1304(b)(1), which di-
rected amendment of subsec. (a) by striking ‘‘section
867(b)(2) of this title (article 67(b)(2))”’ in the third sen-
tence and inserting in lieu thereof ‘‘section 867(a)(2) of
this title (article 67(a)(2))’’, could not be executed be-
cause of the intervening amendment by Pub. L. 101-189,
§1302(a)(1), which struck out the third sentence, see
below.

Pub. L. 101-189, §1302(a)(1), struck out the third sen-
tence, which read as follows: “If the Judge Advocate
General so directs, the record shall be reviewed by a
Court of Military Review under section 866 of this title
(article 66), but in that event there may be no further
review by the Court of Military Appeals except under
section 867(b)(2) of this title (article 67(b)(2)).”

Subsecs. (d), (e). Pub. L. 101-189, §1302(a)(2), added
subsecs. (d) and (e).

1983—Pub. L. 98-209 amended section generally. Prior
to amendment section provided that every record of
trial by general court-martial, in which there had been
a finding of guilty and a sentence, the appellate review
of which was not otherwise provided for by section 866
of this title, was to be examined in the office of the
Judge Advocate General; that if any part of the find-
ings or sentence was found unsupported in law, or if the
Judge Advocate General so directed, the record was to
be reviewed by a board of review in accordance with
section 866 of this title, but in that event there could
be no further review by the Court of Military Appeals
except under section 867(b)(2) of this title, that not-
withstanding section 876 of this title, the findings or
sentence, or both, in a court-martial case which had
been finally reviewed, but had not been reviewed by a
Court of Military Review could be vacated or modified,
in whole or in part, by the Judge Advocate General on
the ground of newly discovered evidence, fraud on the
court, lack of jurisdiction over the accused or the of-
fense, or error prejudicial to the substantial rights of
the accused; and that when such a case was considered
upon application of the accused, the application had to
be filed in the Office of the Judge Advocate General by
the accused before: (1) October 1, 1983, or (2) the last
day of the two-year period beginning on the date the
sentence was approved by the convening authority or,
in a special court-martial case which required action
under section 865(b) of this title, the officer exercising
general court-martial jurisdiction, whichever was
later, unless the accused established good cause for
failure to file within that time.

1981—Pub. L. 97-81 inserted provision that, when a
case is considered upon application of the accused, the
application must be filed in the Office of the Judge Ad-
vocate General by the accused before (1) October 1, 1983,
or (2) the last day of the two-year period beginning on
the date the sentence is approved by the convening au-
thority or, in a special court-martial case which re-
quires action under section 865(b) of this title (article
65(b)), the officer exercising general court-martial ju-
risdiction, whichever is later, unless the accused estab-
lishes good cause for failure to file within that time.

1968—Pub. L. 90-632 authorized the Judge Advocate
General to either vacate or modify the findings or sen-
tence, or both, in whole or in part, in any court-martial
case which has been finally reviewed, but which has not
been reviewed by a Court of Military Review, because
of newly discovered evidence, fraud on the court, lack
of jurisdiction over the accused or the offense, or error
prejudicial to the substantial rights of the accused.

EFFECTIVE DATE OF 1989 AMENDMENT

Section 1302(b) of Pub. L. 101-189 provided that: ‘“‘Sub-
section (e) of section 869 of title 10, United States Code,
as added by subsection (a), shall apply with respect to
cases in which a finding of guilty is adjudged by a gen-
eral court-martial after the date of the enactment of
this Act [Nov. 29, 1989].”
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EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 effective at end of 60-day
period beginning on Nov. 20, 1981, see section 7(a) of
Pub. L. 97-81, set out as an Effective Date note under
section 706 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective Oct. 24, 1968,
see section 4(b) of Pub. L. 90-632, set out as a note under
section 801 of this title.

TWO-YEAR PERIOD FOR APPLICATIONS FOR MODIFICA-
TION OR SET-ASIDE INAPPLICABLE TO APPLICATIONS
FILED ON OR BEFORE OCTOBER 1, 1983

Pub. L. 98-209, §7(e)(2), Dec. 6, 1983, 97 Stat. 1403, pro-
vided that the two-year period specified under the sec-
ond sentence of subsec. (b) of this section did not apply
to any application filed in the office of the appropriate
Judge Advocate General on or before Oct. 1, 1983, and
that the application in such a case would be considered
in the same manner and with the same effect as if such
two-year period had not been enacted.

§870. Art. 70. Appellate counsel

(a) The Judge Advocate General shall detail in
his office one or more commissioned officers as
appellate Government counsel, and one or more
commissioned officers as appellate defense coun-
sel, who are qualified under section 827(b)(1) of
this title (article 27(b)(1)).

(b) Appellate Government counsel shall rep-
resent the United States before the Court of
Criminal Appeals or the Court of Appeals for the
Armed Forces when directed to do so by the
Judge Advocate General. Appellate Government
counsel may represent the United States before
the Supreme Court in cases arising under this
chapter when requested to do so by the Attorney
General.

(c) Appellate defense counsel shall represent
the accused before the Court of Criminal Ap-
peals, the Court of Appeals for the Armed
Forces, or the Supreme Court—

(1) when requested by the accused;

(2) when the United States is represented by
counsel; or

(3) when the Judge Advocate General has
sent the case to the Court of Appeals for the

Armed Forces.

(d) The accused has the right to be represented
before the Court of Criminal Appeals, the Court
of Appeals for the Armed Forces, or the Su-
preme Court by civilian counsel if provided by
him.

(e) Military appellate counsel shall also per-
form such other functions in connection with
the review of court martial cases as the Judge
Advocate General directs.

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Pub. L.
90-632, §2(31), Oct. 24, 1968, 82 Stat. 1342; Pub. L.
98-209, §10(c)(3), Dec. 6, 1983, 97 Stat. 1406; Pub. L.
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103-337, div. A, title IX, §924(c)(1), (2), Oct. 5,
1994, 108 Stat. 2831.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
870(a) ...... 50:657(a). May 5, 1950, ch. 169, §1
870(b) . | 50:657(b). (Art. 70), 64 Stat. 130.
870(c) 50:657(c).
870(d) .. 50:657(d).

870(e) .. 50:657(e).

In subsection (a), the word ‘‘detail” is substituted for
the word ‘“‘appoint’, since the filling of the position in-
volved is not appointment to an office in the constitu-
tional sense. The word ‘‘commissioned” is inserted for
clarity. The word ‘‘are’ is substituted for the words
‘‘shall be’’. The words ‘‘the provisions of”’ are omitted
as surplusage.

In subsections (b) and (c), the word ‘‘shall’”’ is sub-
stituted for the words ‘It shall be the duty of * * * to’.

In subsection (c)(3), the word ‘‘sent’ is substituted
for the word ‘‘transmitted”.

In subsection (d), the word ‘‘has’ is substituted for
the words ‘‘shall have”’.

In subsection (e), the word ‘‘directs’ is substituted
for the words ‘‘shall direct”.

AMENDMENTS

1994—Subsecs. (b) to (d). Pub. L. 103-337 substituted
‘‘Court of Criminal Appeals’ for ‘‘Court of Military Re-
view” and ‘‘Court of Appeals for the Armed Forces” for
“Court of Military Appeals’ wherever appearing.

1983—Subsec. (b). Pub. L. 98-209, §10(c)(3)(A), inserted
provision that Appellate Government counsel may rep-
resent the United States before the Supreme Court in
cases arising under this chapter when requested to do
so by the Attorney General.

Subsecs. (¢), (d). Pub. L. 98-209, §10(c)(3)(B), amended
subsecs. (¢) and (d) generally, inserting references to
the Supreme Court.

1968—Subsecs. (b) to (d). Pub. L. 90-632 substituted
‘“‘Court of Military Review” for ‘‘board of review’’ wher-
ever appearing.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, see
section 12(a)(1) of Pub. L. 98-209, set out as a note under
section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
Pub. L. 90-632, set out as a note under section 801 of
this title.

§871. Art. 71. Execution of sentence; suspension
of sentence

(a) If the sentence of the court-martial ex-
tends to death, that part of the sentence provid-
ing for death may not be executed until ap-
proved by the President. In such a case, the
President may commute, remit, or suspend the
sentence, or any part thereof, as he sees fit.
That part of the sentence providing for death
may not be suspended.

(b) If in the case of a commissioned officer,
cadet, or midshipman, the sentence of a court-
martial extends to dismissal, that part of the
sentence providing for dismissal may not be exe-
cuted until approved by the Secretary concerned
or such Under Secretary or Assistant Secretary
as may be designated by the Secretary con-
cerned. In such a case, the Secretary, Under Sec-
retary, or Assistant Secretary, as the case may
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be, may commute, remit, or suspend the sen-
tence, or any part of the sentence, as he sees fit.
In time of war or national emergency he may
commute a sentence of dismissal to reduction to
any enlisted grade. A person so reduced may be
required to serve for the duration of the war or
emergency and six months thereafter.

(c)(1) If a sentence extends to death, dismissal,
or a dishonorable or bad conduct discharge and
if the right of the accused to appellate review is
not waived, and an appeal is not withdrawn,
under section 861 of this title (article 61), that
part of the sentence extending to death, dismis-
sal, or a dishonorable or bad-conduct discharge
may not be executed until there is a final judg-
ment as to the legality of the proceedings (and
with respect to death or dismissal, approval
under subsection (a) or (b), as appropriate). A
judgment as to legality of the proceedings is
final in such cases when review is completed by
a Court of Criminal Appeals and—

(A) the time for the accused to file a petition
for review by the Court of Appeals for the
Armed Forces has expired and the accused has
not filed a timely petition for such review and
the case is not otherwise under review by that
Court;

(B) such a petition is rejected by the Court
of Appeals for the Armed Forces; or

(C) review is completed in accordance with
the judgment of the Court of Appeals for the
Armed Forces and—

(i) a petition for a writ of certiorari is not
filed within the time limits prescribed by
the Supreme Court;

(ii) such a petition is rejected by the Su-
preme Court; or

(iii) review is otherwise completed in ac-
cordance with the judgment of the Supreme
Court.

(2) If a sentence extends to dismissal or a dis-
honorable or bad conduct discharge and if the
right of the accused to appellate review is
waived, or an appeal is withdrawn, under section
861 of this title (article 61), that part of the sen-
tence extending to dismissal or a bad-conduct or
dishonorable discharge may not be executed
until review of the case by a judge advocate (and
any action on that review) under section 864 of
this title (article 64) is completed. Any other
part of a court-martial sentence may be ordered
executed by the convening authority or other
person acting on the case under section 860 of
this title (article 60) when approved by him
under that section.

(d) The convening authority or other person
acting on the case under section 860 of this title
(article 60) may suspend the execution of any
sentence or part thereof, except a death sen-
tence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Pub. L.
90-632, §2(32), Oct. 24, 1968, 82 Stat. 1342; Pub. L.
98-209, §5(e), Dec. 6, 1983, 97 Stat. 1399; Pub. L.
103-337, div. A, title IX, §924(c)(1), (2), Oct. 5,
1994, 108 Stat. 2831.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
871(a) ...... 50:658(a). May 5, 1950, ch. 169, §1
871(b) ...... 50:658(b). (Art. 71), 64 Stat. 131.
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HISTORICAL AND REVISION NOTES—CONTINUED

Revised

section Source (U.S. Code) Source (Statutes at Large)
871(c) ...... 50:658(c).
871(d) ...... 50:658(d).

In subsection (a), the word ‘“may’’ is substituted for
the word ‘‘shall’.

In subsection (b), the word ‘‘commissioned” is in-
serted for clarity. The word ‘“‘may’ is substituted for
the word ‘‘shall’ in the first sentence. The words ‘““Sec-
retary concerned’ are substituted for the words ‘‘Sec-
retary of the Department’’. The words ‘‘who is’ are
omitted as surplusage.

In subsection (c), the word ‘“‘may’’ is substituted for
the word ‘‘shall”.

AMENDMENTS

1994—Subsec. (c)(1). Pub. L. 103-337 substituted
“Court of Criminal Appeals” for ‘‘Court of Military Re-
view’ and ‘‘Court of Appeals for the Armed Forces” for
‘““‘Court of Military Appeals’ wherever appearing.

1983—Subsec. (a). Pub. L. 98-209, §5(e)(1), amended
subsec. (a) generally, substituting provision that part
of the court-martial sentence extending to death may
not be executed without Presidential approval, and
granting the President authority to commute, remit,
or suspend the sentence, except that a death sentence
may not be suspended, for provision that no sentence
extending to death or involving a general or flag officer
could be executed without Presidential approval, and
authorizing the President to approve the sentence or
any part, amount, or commuted form thereof, and sus-
pend the execution of the sentence or any part thereof,
except a death sentence.

Subsec. (b). Pub. L. 98-209, §5(e)(2), substituted provi-
sion that where a court-martial sentence extends to
dismissal of a commissioned officer, cadet, or mid-
shipman, the dismissal may not be executed without
approval by the Secretary concerned, or Under Sec-
retary or Assistant Secretary designated by him, and
authorizing such official to commute, remit, or suspend
the sentence, or any part thereof, for provision that no
dismissal of a commissioned officer (other than a gen-
eral or flag officer), cadet or midshipman may be exe-
cuted without such approval, and that such official
could approve the sentence or such part, amount, or
commuted form the sentence as he saw fit, and could
suspend the execution of any part of the sentence.

Subsec. (¢). Pub. L. 98-209, §5(e)(3), amended subsec.
(c) generally. Prior to amendment subsec. (c) read as
follows: ‘“No sentence which includes, unsuspended, a
dishonorable or bad-conduct discharge, or confinement
for one year or more, may be executed until affirmed
by a Court of Military Review and, in cases reviewed by
it, the Court of Military Appeals.”

Subsec. (d). Pub. L. 98-209, §5(e)(3), amended subsec.
(d) generally. Prior to amendment subsec. (d) read as
follows: ‘“All other court-martial sentences, unless sus-
pended or deferred, may be ordered executed by the
convening authority when approved by him. The con-
vening authority may suspend the execution of any
sentence, except a death sentence.”

1968—Subsec. (¢). Pub. L. 90-632, §2(32)(A), substituted
“Court of Military Review” for ‘‘board of review’’.

Subsec. (d). Pub. L. 90-632, §2(32)(B), inserted ref-
erence to deferred court-martial sentences.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.
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EFFECTIVE DATE OF 1968 AMENDMENT

Amendments by Pub. L. 90-632 effective first day of
tenth month following October 1968, see section 4 of
Pub. L. 90-632, set out as a note under section 801 of
this title.

§ 872. Art. 72. Vacation of suspension

(a) Before the vacation of the suspension of a
special court-martial sentence which as ap-
proved includes a bad-conduct discharge, or of
any general court-martial sentence, the officer
having special court-martial jurisdiction over
the probationer shall hold a hearing on the al-
leged violation of probation. The probationer
shall be represented at the hearing by counsel if
he so desires.

(b) The record of the hearing and the recom-
mendation of the officer having special court-
martial jurisdiction shall be sent for action to
the officer exercising general court-martial ju-
risdiction over the probationer. If he vacates the
suspension, any unexecuted part of the sentence,
except a dismissal, shall be executed, subject to
applicable restrictions in section 871 (c¢) of this
title (article 71(c)). The vacation of the suspen-
sion of a dismissal is not effective until ap-
proved by the Secretary concerned.

(c) The suspension of any other sentence may
be vacated by any authority competent to con-
vene, for the command in which the accused is
serving or assigned, a court of the kind that im-
posed the sentence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.)

HISTORICAL AND REVISION NOTES

Revised .

section Source (U.S. Code) Source (Statutes at Large)
872(a) ...... 50:659(a). May 5, 1950, ch. 169, §1
872(b) ...... 50:659(b). (Art. 72), 64 Stat. 131.
872(¢C) ...... 50:659(c).

In subsection (a), the word ‘‘Before’ is substituted for
the words ‘‘Prior to”.

In subsection (b), the words ‘‘be effective * * * to”” are
omitted as surplusage.

The second sentence is restated to make it clear that
the execution of the rest of the court-martial sentence
is not automatic. The word ‘‘is” is substituted for the
words ‘‘shall * * * be” in the last sentence. The word
“sent” is substituted for the word ‘‘forwarded’”. The
words ‘‘Secretary concerned’ are substituted for the
words ‘‘Secretary of the Department’.

§873. Art. 73. Petition for a new trial

At any time within two years after approval
by the convening authority of a court-martial
sentence, the accused may petition the Judge
Advocate General for a new trial on the grounds
of newly discovered evidence or fraud on the
court. If the accused’s case is pending before a
Court of Criminal Appeals or before the Court of
Appeals for the Armed Forces, the Judge Advo-
cate General shall refer the petition to the ap-
propriate court for action. Otherwise the Judge
Advocate General shall act upon the petition.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63; Pub. L.
90-632, §2(33), Oct. 24, 1968, 82 Stat. 1342; Pub. L.
103-337, div. A, title IX, §924(c)(1), (2), Oct. 5,
1994, 108 Stat. 2831.)
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HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
873 ... 50:660. May 5, 1950, ch. 169, §1
(Art. 73), 64 Stat. 132.

The words ‘‘the ground’ are substituted for the word
“grounds’. The words ‘‘as the case may be” are sub-
stituted for the word ‘‘respectively’, since the pre-
scribed action is alternative, not distributive.

AMENDMENTS

1994—Pub. L. 103-337 substituted ‘‘Court of Criminal
Appeals” for ‘“‘Court of Military Review’ and ‘‘Court of
Appeals for the Armed Forces’ for ‘‘Court of Military
Appeals”.

1968—Pub. L. 90-632 extended time during which ac-
cused may petition Judge Advocate General for a new
trial from 1 to 2 years and struck out provisions which
limited right to petition for a new trial to cases of
death, dismissal, a punitive discharge, or a year or
more in confinement.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 to apply in the case of
all court-martial sentences approved by the convening
authority on or after, or not more than two years be-
fore Oct. 24, 1968, see section 4(c) of Pub. L. 90-632, set
out as a note under section 801 of this title.

§874. Art. 74. Remission and suspension

(a) The Secretary concerned and, when des-
ignated by him, any Under Secretary, Assistant
Secretary, Judge Advocate General, or com-
manding officer may remit or suspend any part
or amount of the unexecuted part of any sen-
tence, including all uncollected forfeitures other
than a sentence approved by the President. How-
ever, in the case of a sentence of confinement
for life without eligibility for parole that is ad-
judged for an offense committed after October
29, 2000, after the sentence is ordered executed,
the authority of the Secretary concerned under
the preceding sentence (1) may not be delegated,
and (2) may be exercised only after the service of
a period of confinement of not less than 20 years.

(b) The Secretary concerned may, for good
cause, substitute an administrative form of dis-
charge for a discharge or dismissal executed in
accordance with the sentence of a court-martial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63; Pub. L.
106-398, §1 [[div. A], title V, §553(a)], Oct. 30, 2000,
114 Stat. 1654, 1654A-125; Pub. L. 107-107, div. A,
title X, §1048(a)(8), Dec. 28, 2001, 115 Stat. 1223.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
874(a) ...... 50:661(a). May 5, 1950, ch. 169, § 1
874(b) ...... 50:661(b). (Art. 74), 64 Stat. 132.

In subsections (a) and (b), the words ‘‘Secretary con-
cerned’’ are substituted for the words ‘‘Secretary of the
Department”.

AMENDMENTS

2001—Subsec. (a). Pub. L. 107-107 inserted ‘‘that is ad-
judged for an offense committed after October 29, 2000’
after ‘‘a sentence of confinement for life without eligi-
bility for parole’.

2000—Subsec. (a). Pub. L. 106-398 inserted at end
‘“‘However, in the case of a sentence of confinement for
life without eligibility for parole, after the sentence is
ordered executed, the authority of the Secretary con-
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cerned under the preceding sentence (1) may not be del-
egated, and (2) may be exercised only after the service
of a period of confinement of not less than 20 years.”’
EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-398, §1 [[div. A], title V, §553(b)], Oct. 30,
2000, 114 Stat. 16564, 1654A-125, provided that: “The
amendment made by subsection (a) [amending this sec-
tion] shall not apply with respect to a sentence of con-
finement for life without eligibility for parole that is
adjudged for an offense committed before the date of
the enactment of this Act [Oct. 30, 2000].”

§875. Art. 75. Restoration

(a) Under such regulations as the President
may prescribe, all rights, privileges, and prop-
erty affected by an executed part of a court-
martial sentence which has been set aside or dis-
approved, except an executed dismissal or dis-
charge, shall be restored unless a new trial or
rehearing is ordered and such executed part is
included in a sentence imposed upon the new
trial or rehearing.

(b) If a previously executed sentence of dishon-
orable or bad-conduct discharge is not imposed
on a new trial, the Secretary concerned shall
substitute therefor a form of discharge author-
ized for administrative issuance unless the ac-
cused is to serve out the remainder of his enlist-
ment.

(c) If a previously executed sentence of dismis-
sal is not imposed on a new trial, the Secretary
concerned shall substitute therefor a form of
discharge authorized for administrative issue,
and the commissioned officer dismissed by that
sentence may be reappointed by the President
alone to such commissioned grade and with such
rank as in the opinion of the President that
former officer would have attained had he not
been dismissed. The reappointment of such a
former officer shall be without regard to the ex-
istence of a vacancy and shall affect the pro-
motion status of other officers only insofar as
the President may direct. All time between the
dismissal and the reappointment shall be consid-
ered as actual service for all purposes, including
the right to pay and allowances.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Source (Statutes at Large)
875(a) ...... 50:662(a). May 5, 1950, ch. 169, §1
875(b) ...... 50:662(b). (Art. 75), 64 Stat. 132.
875(C) ...... 50:662(c).

In subsections (b) and (c), the word “‘If’ is substituted
for the word ‘“Where’’. The word ‘‘imposed’ is sub-
stituted for the word ‘‘sustained”. The words ‘‘Sec-
retary concerned’ are substituted for the words ‘‘Sec-
retary of the Department’.

In subsection (c), the word ‘‘issue’ is substituted for
the word ‘‘issuance’. The word ‘‘commissioned” is in-
serted for clarity. The words ‘‘grade and with such
rank’ are substituted for the words ‘‘rank and prece-
dence’’, since a person is appointed to a grade, not a po-
sition of precedence, and the word ‘‘rank” is the ac-
cepted military word denoting the general idea of prec-
edence. The words ‘‘the existence of a’ are substituted
for the word ‘“‘position”. The word ‘‘receive’ is omitted
as surplusage.

DELEGATION OF FUNCTIONS

For delegation to Secretary of Homeland Security of
certain authority vested in President by this section,
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see section 2(b) of Ex. Ord. No. 10637, Sept. 16, 1955, 20
F.R. 7025, as amended, set out as a note under section
301 of Title 3, The President.

§876. Art. 76. Finality of proceedings, findings,
and sentences

The appellate review of records of trial pro-
vided by this chapter, the proceedings, findings,
and sentences of courts-martial as approved, re-
viewed, or affirmed as required by this chapter,
and all dismissals and discharges carried into
execution under sentences by courts-martial fol-
lowing approval, review, or affirmation as re-
quired by this chapter, are final and conclusive.
Orders publishing the proceedings of courts-mar-
tial and all action taken pursuant to those pro-
ceedings are binding upon all departments,
courts, agencies, and officers of the United
States, subject only to action upon a petition
for a new trial as provided in section 873 of this
title (article 73) and to action by the Secretary
concerned as provided in section 874 of this title
(article 74) and the authority of the President.

(Aug. 10, 1956, ch. 1041, 70A Stat. 64.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

50:663. May 5, 1950, ch. 169, §1

(Art. 76), 64 Stat. 132.

The word ‘‘under’’ is substituted for the words ‘‘pur-
suant to”. The word ‘“‘are” is substituted for the words
‘‘shall be’’. The words ‘‘Secretary concerned’ are sub-
stituted for the words ‘‘Secretary of a Department’’.

§876a. Art. 76a. Leave required to be taken pend-
ing review of certain court-martial convic-
tions

Under regulations prescribed by the Secretary
concerned, an accused who has been sentenced
by a court-martial may be required to take
leave pending completion of action under this
subchapter if the sentence, as approved under
section 860 of this title (article 60), includes an
unsuspended dismissal or an unsuspended dis-
honorable or bad-conduct discharge. The ac-
cused may be required to begin such leave on
the date on which the sentence is approved
under section 860 of this title (article 60) or at
any time after such date, and such leave may be
continued until the date on which action under
this subchapter is completed or may be termi-
nated at any earlier time.

(Added Pub. L. 97-81, §2(c)(1), Nov. 20, 1981, 95
Stat. 1087; amended Pub. L. 98-209, §5(g), Dec. 6,
1983, 97 Stat. 1400.)

AMENDMENTS

1983—Pub. L. 98-209 substituted ‘‘under section 860 of
this title (article 60) for ‘‘under section 864 or 865 of
this title (article 64 or 65) by the officer exercising gen-
eral court-martial jurisdiction’ and ‘‘by the officer ex-
ercising general court-martial jurisdiction’, respec-
tively.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective first day of
eighth calendar month beginning after Dec. 6, 1983, but
not to apply to any case in which the findings and sen-
tence were adjudged by a court-martial before that
date, and the proceedings in any such case to be held
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in the same manner and with the same effect as if such
amendments had not been enacted, see section 12(a)(1),
(4) of Pub. L. 98-209, set out as a note under section 801
of this title.

EFFECTIVE DATE

Section to take effect at end of 60-day period begin-
ning on Nov. 20, 1981, to apply to each member whose
sentence by court-martial is approved on or after Jan.
20, 1982, under section 864 or 865 of this title by the offi-
cer exercising general court-martial jurisdiction under
the provisions of such section as it existed on the day
before the effective date of the Military Justice Act of
1983 (Pub. L. 98-209), or under section 860 of this title by
the officer empowered to act on the sentence on or
after that effective date, see section 7(a), (b)(1) of Pub.
L. 97-81, set out as a note under section 706 of this title.

§876b. Art. 76b. Lack of mental capacity or men-
tal responsibility: commitment of accused for
examination and treatment

(a) PERSONS INCOMPETENT TO STAND TRIAL.—
(1) In the case of a person determined under this
chapter to be presently suffering from a mental
disease or defect rendering the person mentally
incompetent to the extent that the person is un-
able to understand the nature of the proceedings
against that person or to conduct or cooperate
intelligently in the defense of the case, the gen-
eral court-martial convening authority for that
person shall commit the person to the custody
of the Attorney General.

(2) The Attorney General shall take action in
accordance with section 4241(d) of title 18.

(3) If at the end of the period for hospitaliza-
tion provided for in section 4241(d) of title 18, it
is determined that the committed person’s men-
tal condition has not so improved as to permit
the trial to proceed, action shall be taken in ac-
cordance with section 4246 of such title.

(4)(A) When the director of a facility in which
a person is hospitalized pursuant to paragraph
(2) determines that the person has recovered to
such an extent that the person is able to under-
stand the nature of the proceedings against the
person and to conduct or cooperate intelligently
in the defense of the case, the director shall
promptly transmit a notification of that deter-
mination to the Attorney General and to the
general court-martial convening authority for
the person. The director shall send a copy of the
notification to the person’s counsel.

(B) Upon receipt of a notification, the general
court-martial convening authority shall
promptly take custody of the person unless the
person covered by the notification is no longer
subject to this chapter. If the person is no longer
subject to this chapter, the Attorney General
shall take any action within the authority of
the Attorney General that the Attorney General
considers appropriate regarding the person.

(C) The director of the facility may retain cus-
tody of the person for not more than 30 days
after transmitting the notifications required by
subparagraph (A).

(5) In the application of section 4246 of title 18
to a case under this subsection, references to the
court that ordered the commitment of a person,
and to the clerk of such court, shall be deemed
to refer to the general court-martial convening
authority for that person. However, if the person
is no longer subject to this chapter at a time
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relevant to the application of such section to
the person, the United States district court for
the district where the person is hospitalized or
otherwise may be found shall be considered as
the court that ordered the commitment of the
person.

(b) PERSONS FOUND NOT GUILTY BY REASON OF
LACK OF MENTAL RESPONSIBILITY.—(1) If a person
is found by a court-martial not guilty only by
reason of lack of mental responsibility, the per-
son shall be committed to a suitable facility
until the person is eligible for release in accord-
ance with this section.

(2) The court-martial shall conduct a hearing
on the mental condition in accordance with sub-
section (c) of section 4243 of title 18. Subsections
(b) and (d) of that section shall apply with re-
spect to the hearing.

(3) A report of the results of the hearing shall
be made to the general court-martial convening
authority for the person.

(4) If the court-martial fails to find by the
standard specified in subsection (d) of section
4243 of title 18 that the person’s release would
not create a substantial risk of bodily injury to
another person or serious damage of property of
another due to a present mental disease or de-
fect—

(A) the general court-martial convening au-
thority may commit the person to the custody
of the Attorney General; and

(B) the Attorney General shall take action
in accordance with subsection (e) of section
4243 of title 18.

(5) Subsections (f), (g), and (h) of section 4243
of title 18 shall apply in the case of a person hos-
pitalized pursuant to paragraph (4)(B), except
that the United States district court for the dis-
trict where the person is hospitalized shall be
considered as the court that ordered the person’s
commitment.

(c) GENERAL PROVISIONS.—(1) Except as other-
wise provided in this subsection and subsection
(d)(1), the provisions of section 4247 of title 18
apply in the administration of this section.

(2) In the application of section 4247(d) of title
18 to hearings conducted by a court-martial
under this section or by (or by order of) a gen-
eral court-martial convening authority under
this section, the reference in that section to sec-
tion 3006A of such title does not apply.

(d) APPLICABILITY.—(1) The provisions of chap-
ter 313 of title 18 referred to in this section
apply according to the provisions of this section
notwithstanding section 4247(j) of title 18.

(2) If the status of a person as described in sec-
tion 802 of this title (article 2) terminates while
the person is, pursuant to this section, in the
custody of the Attorney General, hospitalized,
or on conditional release under a prescribed reg-
imen of medical, psychiatric, or psychological
care or treatment, the provisions of this section
establishing requirements and procedures re-
garding a person no longer subject to this chap-
ter shall continue to apply to that person not-
withstanding the change of status.

(Added Pub. L. 104-106, div. A,
§1133(a)(1), Feb. 10, 1996, 110 Stat. 464.)
EFFECTIVE DATE

Section 1133(c) of Pub. L. 104-106 provided that: ‘‘Sec-
tion 876b of title 10, United States Code (article 76b of

title XI,
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the Uniform Code of Military Justice), as added by sub-
section (a), shall take effect at the end of the six-month
period beginning on the date of the enactment of this
Act [Feb. 10, 1996] and shall apply with respect to
charges referred to courts-martial after the end of that
period.”

SUBCHAPTER X—PUNITIVE ARTICLES

Sec. Art.

8717. T7. Principals.

878. 78. Accessory after the fact.

879. 79. Conviction of lesser included offense.

880. 80. Attempts.

881. 81. Conspiracy.

882. 82. Solicitation.

883. 83. Fraudulent enlistment, appointment, or
separation.

884. 84. Unlawful enlistment, appointment, or
separation.

885. 85. Desertion.

886. 86. Absence without leave.

887. 87. Missing movement.

888. 88. Contempt toward officials.

889. 89. Disrespect toward superior commissioned
officer.

890. 90. Assaulting or willfully disobeying supe-
rior commissioned officer.

891. 91. Insubordinate conduct toward warrant of-
ficer, noncommissioned officer, or petty
officer.

892. 92. Failure to obey order or regulation.

893. 93. Cruelty and maltreatment.

894. 94. Mutiny or sedition.

895. 95. Resistance, flight, breach of arrest, and
escape.

896. 96. Releasing prisoner without proper au-
thority.

897. 97. TUnlawful detention.

898. 98. Noncompliance with procedural rules.

899. 99. Misbehavior before the enemy.

900. 100. Subordinate compelling surrender.

901. 101. Improper use of countersign.

902. 102. Forcing a safeguard.

903. 103. Captured or abandoned property.

904. 104. Aiding the enemy.

905. 105. Misconduct as prisoner.

906. 106. Spies.

906a. 106a. KEspionage.

907. 107. False official statements.

908. 108. Military property of United States—Loss,
damage, destruction, or wrongful dis-
position.

909. 109. Property other than military property of
United States—Waste, spoilage, or de-
struction.

910. 110. Improper hazarding of vessel.

911. 111. Drunken or reckless operation of a vehi-
cle, aircraft, or vessel.

912. 112. Drunk on duty.

912a. 112a. Wrongful use, possession, etc., of con-
trolled substances.

913. 113. Misbehavior of sentinel.

914. 114. Dueling.

915. 115. Malingering.

916. 116. Riot or breach of peace.

917. 117. Provoking speeches or gestures.

918. 118. Murder.

919. 119. Manslaughter.

919a. 119a. Death or injury of an unborn child.

920. 120. Rape and sexual assault generally.

920a. 120a. Stalking.

920b. 120b. Rape and sexual assault of a child.

920c. 120c. Other sexual misconduct.

921. 121. Larceny and wrongful appropriation.

922. 122. Robbery.

923. 123. Forgery.

923a. 123a. Making, drawing, or uttering check,
draft, or order without sufficient funds.

924. 124. Maiming.

Sec.
925.
926.
927.
928.
929.
930.
931.
932.
933.

934.
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125.
126.
127.
128.
129.
130.
131.
132.
133.

134.
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Sodomy.

Arson.

Extortion.

Assault.

Burglary.

Housebreaking.

Perjury.

Frauds against the United States.

Conduct unbecoming an officer and a gen-
tleman.

General article.

AMENDMENTS

2011—Pub. L. 112-81, div. A, title V, §541(e), Dec. 31,
2011, 125 Stat. 1410, substituted ‘‘Rape and sexual as-
sault generally” for ‘‘Rape, sexual assault, and other
sexual misconduct” in item 920 and added items 920b
and 920c.

2006—Pub. L. 109-163, div. A, title V, §552(a)(2), Jan. 6,
2006, 119 Stat. 3262, substituted ‘‘Rape, sexual assault,
and other sexual misconduct” for ‘‘Rape and carnal
knowledge’ in item 920.

Pub. L. 109-163, div. A, title V, §551(a)(2), Jan. 6, 2006,
119 Stat. 3256, added item 920a.

2004—Pub. L. 108-212, §3(b), Apr. 1, 2004, 118 Stat. 570,
added item 919a.

1997—Pub. L. 105-85, div. A, title X, §1073(a)(10), Nov.
18, 1997, 111 Stat. 1900, struck out ‘‘Art.” before 95 in
item 895.

1996—Pub. L. 104-106, div. A, title XI, §1112(b), Feb. 10,
1996, 110 Stat. 461, inserted ‘‘flight,”” after ‘‘Resistance,”

in item 895.

1992—Pub. L. 102-484, div. A, title X, §1066(a)(2), Oct.
23, 1992, 106 Stat. 2506, substituted ‘‘operation of a vehi-
cle, aircraft, or vessel” for ‘‘driving’’ in item 911.

1985—Pub. L. 99-145, title V, §534(b), Nov. 8, 1985, 99
Stat. 635, added item 906a.

1983—Pub. L. 98-209, §8(b), Dec. 6, 1983, 97 Stat. 1404,
added item 912a.

1961—Pub. L. 87-385, §1(2), Oct. 4, 1961, 75 Stat. 814,
added item 923a.

§877. Art. 77. Principals
Any person punishable under this chapter

who—

(1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands,
or procures its commission; or

(2) causes an act to be done which if directly
performed by him would be punishable by this

chapter;

is a principal.
(Aug. 10, 1956, ch. 1041, 70A Stat. 65.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
87T ool 50:671. May 5, 1950, ch. 169, §1

(Art. 77), 64 Stat. 134.

§ 878. Art. 78. Accessory after the fact

Any person subject to this chapter who, know-
ing that an offense punishable by this chapter
has been committed, receives, comforts, or as-
sists the offender in order to hinder or prevent
his apprehension, trial, or punishment shall be
punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
878 .......... 50:672. May 5, 1950, ch. 169, §1

(Art. 78), 64 Stat. 134.
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