
Page 1794 TITLE 12—BANKS AND BANKING § 5368 

transaction in connection with the bona fide 
acquisition or lease by an unaffiliated person 
of assets, goods, or services. 

(Pub. L. 111–203, title I, § 167, July 21, 2010, 124 
Stat. 1432.) 

REFERENCES IN TEXT 

This part, referred to in subsec. (a), was in the origi-
nal ‘‘this subtitle’’, meaning subtitle C (§§ 161–176) of 
title I of Pub. L. 111–203, July 21, 2010, 124 Stat. 1420, 
which is classified principally to this part. For com-
plete classification of subtitle C to the Code, see 
Tables. 

The Federal Deposit Insurance Act, referred to in 
subsec. (b)(5)(B), is act Sept. 21, 1950, ch. 967, § 2, 64 Stat. 
873, which is classified generally to chapter 16 (§ 1811 et 
seq.) of this title. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 1811 of this title and Tables. 

§ 5368. Regulations 

The Board of Governors shall have authority 
to issue regulations to implement parts A and C 
and the amendments made thereunder. Except 
as otherwise specified in part A or C, not later 
than 18 months after the effective date of this 
Act, the Board of Governors shall issue final 
regulations to implement parts A and C, and the 
amendments made thereunder. 

(Pub. L. 111–203, title I, § 168, July 21, 2010, 124 
Stat. 1434.) 

REFERENCES IN TEXT 

Part C, referred to in text, was in the original ‘‘sub-
title C’’, meaning subtitle C (§§ 161–176) of title I of Pub. 
L. 111–203, July 21, 2010, 124 Stat. 1420, which is classi-
fied principally to this part. For complete classifica-
tion of subtitle C to the Code, see Tables. 

The effective date of this Act, referred to in text, is 
1 day after July 21, 2010, except as otherwise specifi-
cally provided in Pub. L. 111–203, see section 4 of Pub. 
L. 111–203, set out as an Effective Date note under sec-
tion 5301 of this title. 

§ 5369. Avoiding duplication 

The Board of Governors shall take any action 
that the Board of Governors deems appropriate 
to avoid imposing requirements under this part 
that are duplicative of requirements applicable 
to bank holding companies and nonbank finan-
cial companies under other provisions of law. 

(Pub. L. 111–203, title I, § 169, July 21, 2010, 124 
Stat. 1434.) 

REFERENCES IN TEXT 

This part, referred to in text, was in the original 
‘‘this subtitle’’, meaning subtitle C (§§ 161–176) of title I 
of Pub. L. 111–203, July 21, 2010, 124 Stat. 1420, which is 
classified principally to this part. For complete classi-
fication of subtitle C to the Code, see Tables. 

§ 5370. Safe harbor 

(a) Regulations 

The Board of Governors shall promulgate reg-
ulations on behalf of, and in consultation with, 
the Council setting forth the criteria for ex-
empting certain types or classes of U.S. 
nonbank financial companies or foreign 
nonbank financial companies from supervision 
by the Board of Governors. 

(b) Considerations 

In developing the criteria under subsection (a), 
the Board of Governors shall take into account 

the factors for consideration described in sub-
sections (a) and (b) of section 5323 of this title in 
determining whether a U.S. nonbank financial 
company or foreign nonbank financial company 
shall be supervised by the Board of Governors. 

(c) Rule of construction 

Nothing in this section shall be construed to 
require supervision by the Board of Governors of 
a U.S. nonbank financial company or foreign 
nonbank financial company, if such company 
does not meet the criteria for exemption estab-
lished under subsection (a). 

(d) Revisions 

(1) In general 

The Board of Governors shall, in consulta-
tion with the Council, review the regulations 
promulgated under subsection (a), not less fre-
quently than every 5 years, and based upon the 
review, the Board of Governors may revise 
such regulations on behalf of, and in consulta-
tion with, the Council to update as necessary 
the criteria set forth in such regulations. 

(2) Transition period 

No revisions under paragraph (1) shall take 
effect before the end of the 2-year period after 
the date of publication of such revisions in 
final form. 

(e) Report 

The Chairman of the Board of Governors and 
the Chairperson of the Council shall submit a 
joint report to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and 
the Committee on Financial Services of the 
House of Representatives not later than 30 days 
after the date of the issuance in final form of 
regulations under subsection (a), or any subse-
quent revision to such regulations under sub-
section (d), as applicable. Such report shall in-
clude, at a minimum, the rationale for exemp-
tion and empirical evidence to support the cri-
teria for exemption. 

(Pub. L. 111–203, title I, § 170, July 21, 2010, 124 
Stat. 1435.) 

§ 5371. Leverage and risk-based capital require-
ments 

(a) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Generally applicable leverage capital re-
quirements 

The term ‘‘generally applicable leverage 
capital requirements’’ means— 

(A) the minimum ratios of tier 1 capital to 
average total assets, as established by the 
appropriate Federal banking agencies to 
apply to insured depository institutions 
under the prompt corrective action regula-
tions implementing section 1831o of this 
title, regardless of total consolidated asset 
size or foreign financial exposure; and 

(B) includes the regulatory capital compo-
nents in the numerator of that capital re-
quirement, average total assets in the de-
nominator of that capital requirement, and 
the required ratio of the numerator to the 
denominator. 
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1 So in original. Probably should be followed by a period. 

(2) Generally applicable risk-based capital re-
quirements 

The term ‘‘generally applicable risk-based 
capital requirements’’ means— 

(A) the risk-based capital requirements, as 
established by the appropriate Federal bank-
ing agencies to apply to insured depository 
institutions under the prompt corrective ac-
tion regulations implementing section 1831o 

of this title, regardless of total consolidated 
asset size or foreign financial exposure; and 

(B) includes the regulatory capital compo-
nents in the numerator of those capital re-
quirements, the risk-weighted assets in the 
denominator of those capital requirements, 
and the required ratio of the numerator to 
the denominator. 

(3) Definition of depository institution holding 
company 

The term ‘‘depository institution holding 
company’’ means a bank holding company or a 
savings and loan holding company (as those 
terms are defined in section 1813 of this title) 
that is organized in the United States, includ-
ing any bank or savings and loan holding com-
pany that is owned or controlled by a foreign 
organization, but does not include the foreign 
organization. 

(b) Minimum capital requirements 

(1) Minimum leverage capital requirements 

The appropriate Federal banking agencies 
shall establish minimum leverage capital re-
quirements on a consolidated basis for insured 
depository institutions, depository institution 
holding companies, and nonbank financial 
companies supervised by the Board of Gov-
ernors. The minimum leverage capital require-
ments established under this paragraph shall 
not be less than the generally applicable lever-
age capital requirements, which shall serve as 
a floor for any capital requirements that the 
agency may require, nor quantitatively lower 
than the generally applicable leverage capital 
requirements that were in effect for insured 
depository institutions as of July 21, 2010. 

(2) Minimum risk-based capital requirements 

The appropriate Federal banking agencies 
shall establish minimum risk-based capital re-
quirements on a consolidated basis for insured 
depository institutions, depository institution 
holding companies, and nonbank financial 
companies supervised by the Board of Gov-
ernors. The minimum risk-based capital re-
quirements established under this paragraph 
shall not be less than the generally applicable 
risk-based capital requirements, which shall 
serve as a floor for any capital requirements 
that the agency may require, nor quan-
titatively lower than the generally applicable 
risk-based capital requirements that were in 
effect for insured depository institutions as of 
July 21, 2010. 

(3) Investments in financial subsidiaries 

For purposes of this section, investments in 
financial subsidiaries that insured depository 
institutions are required to deduct from regu-
latory capital under section 24a of this title or 
section 1831w(a)(2) of this title need not be de-

ducted from regulatory capital by depository 
institution holding companies or nonbank fi-
nancial companies supervised by the Board of 
Governors, unless such capital deduction is re-
quired by the Board of Governors or the pri-
mary financial regulatory agency in the case 
of nonbank financial companies supervised by 
the Board of Governors. 

(4) Effective dates and phase-in periods 

(A) Debt or equity instruments on or after 
May 19, 2010 

For debt or equity instruments issued on 
or after May 19, 2010, by depository institu-
tion holding companies or by nonbank finan-
cial companies supervised by the Board of 
Governors, this section shall be deemed to 
have become effective as of May 19, 2010. 

(B) Debt or equity instruments issued before 
May 19, 2010 

For debt or equity instruments issued be-
fore May 19, 2010, by depository institution 
holding companies or by nonbank financial 
companies supervised by the Board of Gov-
ernors, any regulatory capital deductions re-
quired under this section shall be phased in 
incrementally over a period of 3 years, with 
the phase-in period to begin on January 1, 
2013, except as set forth in subparagraph (C). 

(C) Debt or equity instruments of smaller in-
stitutions 

For debt or equity instruments issued be-
fore May 19, 2010, by depository institution 
holding companies with total consolidated 
assets of less than $15,000,000,000 as of De-
cember 31, 2009, and by organizations that 
were mutual holding companies on May 19, 
2010, the capital deductions that would be re-
quired for other institutions under this sec-
tion are not required as a result of this sec-
tion. 

(D) Depository institution holding companies 
not previously supervised by the Board 
of Governors 

For any depository institution holding 
company that was not supervised by the 
Board of Governors as of May 19, 2010, the re-
quirements of this section, except as set 
forth in subparagraphs (A) and (B), shall be 
effective 5 years after July 21, 2010 1 

(E) Certain bank holding company subsidi-
aries of foreign banking organizations 

For bank holding company subsidiaries of 
foreign banking organizations that have re-
lied on Supervision and Regulation Letter 
SR-01-1 issued by the Board of Governors (as 
in effect on May 19, 2010), the requirements 
of this section, except as set forth in sub-
paragraph (A), shall be effective 5 years after 
July 21, 2010. 

(5) Exceptions 

This section shall not apply to— 
(A) debt or equity instruments issued to 

the United States or any agency or instru-
mentality thereof pursuant to the Emer-
gency Economic Stabilization Act of 2008 [12 
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U.S.C. 5201 et seq.], and prior to October 4, 
2010; 

(B) any Federal home loan bank; or 
(C) any small bank holding company that 

is subject to the Small Bank Holding Com-
pany Policy Statement of the Board of Gov-
ernors, as in effect on May 19, 2010. 

(6) Study and report on small institution ac-
cess to capital 

(A) Study required 

The Comptroller General of the United 
States, after consultation with the Federal 
banking agencies, shall conduct a study of 
access to capital by smaller insured deposi-
tory institutions. 

(B) Scope 

For purposes of this study required by sub-
paragraph (A), the term ‘‘smaller insured de-
pository institution’’ means an insured de-
pository institution with total consolidated 
assets of $5,000,000,000 or less. 

(C) Report to Congress 

Not later than 18 months after July 21, 
2010, the Comptroller General of the United 
States shall submit to the Committee on 
Banking, Housing, and Urban Affairs of the 
Senate and the Committee on Financial 
Services of the House of Representatives a 
report summarizing the results of the study 
conducted under subparagraph (A), together 
with any recommendations for legislative or 
regulatory action that would enhance the 
access to capital of smaller insured deposi-
tory institutions, in a manner that is con-
sistent with safe and sound banking oper-
ations. 

(7) Capital requirements to address activities 
that pose risks to the financial system 

(A) In general 

Subject to the recommendations of the 
Council, in accordance with section 5330 of 
this title, the Federal banking agencies shall 
develop capital requirements applicable to 
insured depository institutions, depository 
institution holding companies, and nonbank 
financial companies supervised by the Board 
of Governors that address the risks that the 
activities of such institutions pose, not only 
to the institution engaging in the activity, 
but to other public and private stakeholders 
in the event of adverse performance, disrup-
tion, or failure of the institution or the ac-
tivity. 

(B) Content 

Such rules shall address, at a minimum, 
the risks arising from— 

(i) significant volumes of activity in de-
rivatives, securitized products purchased 
and sold, financial guarantees purchased 
and sold, securities borrowing and lending, 
and repurchase agreements and reverse re-
purchase agreements; 

(ii) concentrations in assets for which 
the values presented in financial reports 
are based on models rather than historical 
cost or prices deriving from deep and liq-
uid 2-way markets; and 

(iii) concentrations in market share for 
any activity that would substantially dis-
rupt financial markets if the institution is 
forced to unexpectedly cease the activity. 

(Pub. L. 111–203, title I, § 171, July 21, 2010, 124 
Stat. 1435.) 

REFERENCES IN TEXT 

The Emergency Economic Stabilization Act of 2008, 
referred to in subsec. (b)(5)(A), is div. A of Pub. L. 
110–343, Oct. 3, 2008, 122 Stat. 3765, which is classified 
principally to chapter 52 (§ 5201 et seq.) of this title. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 5201 of this title 
and Tables. 

§ 5372.Rule of construction 

Nothing in this Act shall be construed to limit 
or curtail the Corporation’s current authority to 
examine or bring enforcement actions with re-
spect to any insured depository institution or 
institution-affiliated party. 

(Pub. L. 111–203, title I, § 172(c), July 21, 2010, 124 
Stat. 1439.) 

REFERENCES IN TEXT 

This Act, referred to in text, is Pub. L. 111–203, July 
21, 2010, 124 Stat. 1376, known as the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, which en-
acted this chapter and chapters 108 (§ 8201 et seq.) and 
109 (§ 8301 et seq.) of Title 15, Commerce and Trade, and 
enacted, amended, and repealed numerous other sec-
tions and notes in the Code. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 5301 of this title and Tables. 

§ 5373. International policy coordination 

(a) By the President 

The President, or a designee of the President, 
may coordinate through all available inter-
national policy channels, similar policies as 
those found in United States law relating to 
limiting the scope, nature, size, scale, con-
centration, and interconnectedness of financial 
companies, in order to protect financial stabil-
ity and the global economy. 

(b) By the Council 

The Chairperson of the Council, in consulta-
tion with the other members of the Council, 
shall regularly consult with the financial regu-
latory entities and other appropriate organiza-
tions of foreign governments or international 
organizations on matters relating to systemic 
risk to the international financial system. 

(c) By the Board of Governors and the Secretary 

The Board of Governors and the Secretary 
shall consult with their foreign counterparts 
and through appropriate multilateral organiza-
tions to encourage comprehensive and robust 
prudential supervision and regulation for all 
highly leveraged and interconnected financial 
companies. 

(Pub. L. 111–203, title I, § 175, July 21, 2010, 124 
Stat. 1442.) 

§ 5374. Rule of construction 

No regulation or standard imposed under this 
subchapter may be construed in a manner that 
would lessen the stringency of the requirements 
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