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servation Act (94 Stat. 2697) [16 U.S.C. 839 et seq.] is au-
thorized to design, construct, operate, and maintain
fish passage facilities within the Yakima River Basin,
and to accept funds from any entity, public or private,
to design, construct, operate, and maintain such facili-
ties.”

§839c. Sale of power
(a) Preferences and priorities

All power sales under this chapter shall be
subject at all times to the preference and prior-
ity provisions of the Bonneville Project Act of
1937 (16 U.S.C. 832 and following) and, in particu-
lar, sections 4 and 5 thereof [16 U.S.C. 832c and
832d]. Such sales shall be at rates established
pursuant to section 839e of this title.

(b) Sales to public bodies, cooperatives, and Fed-
eral agency customers

(1) Whenever requested, the Administrator
shall offer to sell to each requesting public body
and cooperative entitled to preference and prior-
ity under the Bonneville Project Act of 1937 [16
U.S.C. 832 et seq.] and to each requesting inves-
tor-owned utility electric power to meet the
firm power load of such public body, cooperative
or investor-owned utility in the Region to the
extent that such firm power load exceeds—

(A) the capability of such entity’s firm peak-
ing and energy resources used in the year prior
to December 5, 1980, to serve its firm load in
the region, and

(B) such other resources as such entity de-
termines, pursuant to contracts under this
chapter, will be used to serve its firm load in
the region.

In determining the resources which are used to
serve a firm load, for purposes of subparagraphs
(A) and (B), any resources used to serve a firm
load under such subparagraphs shall be treated
as continuing to be so used, unless such use is
discontinued with the consent of the Adminis-
trator, or unless such use is discontinued be-
cause of obsolescence, retirement, loss of re-
source, or loss of contract rights.

(2) Contracts with investor-owned utilities
shall provide that the Administrator may re-
duce his obligations under such contracts in ac-
cordance with section 5(a) of the Bonneville
Project Act of 1937 [16 U.S.C. 832d(a)].

(3) In addition to his authorities to sell elec-
tric power under paragraph (1), the Adminis-
trator is also authorized to sell electric power to
Federal agencies in the region.

(4) Sales under this subsection shall be made
only if the public body, cooperative, Federal
agency or investor-owned utility complies with
the Administrator’s standards for service in ef-
fect on December 5, 1980, or as subsequently re-
vised.

(5) The Administrator shall include in con-
tracts executed in accordance with this sub-
section provisions that enable the Adminis-
trator to restrict his contractual obligations to
meet the loads referred to in this subsection in
the future if the Administrator determines,
after a reasonable period of experience under
this chapter, that the Administrator cannot be
assured on a planning basis of acquiring suffi-
cient resources to meet such loads during a
specified period of insufficiency. Any such con-
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tract with a public body, cooperative, or Federal
agency shall specify a reasonable minimum pe-
riod between a notice of restriction and the ear-
liest date such restriction may be imposed.

(6) Contracts executed in accordance with this
subsection with public body, cooperative, and
Federal agency customers shall—

(A) provide that the restriction referred to
in paragraph (5) shall not be applicable to any
such customers until the operating year in
which the total of such customers’ firm loads
to be served by the Administrator equals or
exceeds the firm capability of the Federal base
system resources;

(B) not permit restrictions which would re-
duce the total contractual entitlement of such
customers to an amount less than the firm ca-
pability of the Federal base system resources;
and

(C) contain a formula for determining annu-
ally, on a uniform basis, each such customer’s
contractual entitlement to firm power during
such a period of restriction, which formula
shall not consider customer resources other
than those the customer has determined, as of
December 5, 1980, to be used to serve its own
firm loads.

The formula referred to in subparagraph (C)
shall obligate the Administrator to provide on
an annual basis only firm power needed to serve
the portion of such customer’s firm load in ex-
cess of the capability of such customer’s own
firm resources determined by such customer
under paragraph (1) of this subsection to be used
to serve its firm load.

(7) REQUIRED SALE.—

(A) DEFINITION OF A JOINT OPERATING EN-
TITY.—In this section, the term ‘‘joint operat-
ing entity” means an entity that is lawfully
organized under State law as a public body or
cooperative prior to September 22, 2000, and is
formed by and whose members or participants
are two or more public bodies or cooperatives,
each of which was a customer of the Bonne-
ville Power Administration on or before Janu-
ary 1, 1999.

(B) SALE.—Pursuant to paragraph (1), the
Administrator shall sell, at wholesale to a
joint operating entity, electric power solely
for the purpose of meeting the regional firm
power consumer loads of regional public bodies
and cooperatives that are members of or par-
ticipants in the joint operating entity.

(C) NO RESALE.—A public body or coopera-
tive to which a joint operating entity sells
electric power under subparagraph (B) shall
not resell that power except to retail cus-
tomers of the public body or cooperative or to
another regional member or participant of the
same joint operating entity, or except as
otherwise permitted by law.

(c) Purchase and exchange sales

(1) Whenever a Pacific Northwest electric util-
ity offers to sell electric power to the Adminis-
trator at the average system cost of that util-
ity’s resources in each year, the Administrator
shall acquire by purchase such power and shall
offer, in exchange, to sell an equivalent amount
of electric power to such utility for resale to
that utility’s residential users within the re-
gion.
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(2) The purchase and exchange sale referred to
in paragraph (1) of this subsection with any elec-
tric utility shall be limited to an amount not in
excess of 50 per centum of such utility’s Re-
gional residential load in the year beginning
July 1, 1980, such 50 per centum limit increasing
in equal annual increments to 100 per centum of
such load in the year beginning July 1, 1985, and
each year thereafter.

(3) The cost benefits, as specified in contracts
with the Administrator, of any purchase and ex-
change sale referred to in paragraph (1) of this
subsection which are attributable to any elec-
tric utility’s residential load within a State
shall be passed through directly to such utility’s
residential loads within such State, except that
a State which lies partially within and partially
without the region may require that such cost
benefits be distributed among all of the utility’s
residential loads in that State.

(4) An electric utility may terminate, upon
reasonable terms and conditions agreed to by
the Administrator and such utility prior to such
termination, its purchase and sale under this
subsection if the supplemental rate charge pro-
vided for in section 839e(b)(3) of this title is ap-
plied and the cost of electric power sold to such
utility under this subsection exceeds, after ap-
plication of such rate charge, the average sys-
tem cost of power sold by such utility to the Ad-
ministrator under this subsection.

(5) Subject to the provisions of sections 839b
and 839d of this title, in lieu of purchasing any
amount of electric power offered by a utility
under paragraph (1) of this subsection, the Ad-
ministrator may acquire an equivalent amount
of electric power from other sources to replace
power sold to such utility as part of an exchange
sale if the cost of such acquisition is less than
the cost of purchasing the electric power offered
by such utility.

(6) Exchange sales to a utility pursuant to this
subsection shall not be restricted below the
amounts of electric power acquired by the Ad-
ministrator from, or on behalf of, such utility
pursuant to this subsection.

(7) The ‘average system cost’” for electric
power sold to the Administrator under this sub-
section shall be determined by the Adminis-
trator on the basis of a methodology developed
for this purpose in consultation with the Coun-
cil, the Administrator’s customers, and appro-
priate State regulatory bodies in the region.
Such methodology shall be subject to review and
approval by the Federal Energy Regulatory
Commission. Such average system cost shall not
include—

(A) the cost of additional resources in an
amount sufficient to serve any new large sin-
gle load of the utility;

(B) the cost of additional resources in an
amount sufficient to meet any additional load
outside the region occurring after December 5,
1980; and

(C) any costs of any generating facility
which is terminated prior to initial commer-
cial operation.

(d) Sales to existing direct service industrial cus-
tomers

(1)(A) The Administrator is authorized to sell
in accordance with this subsection electric
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power to existing direct service industrial cus-
tomers. Such sales shall provide a portion of the
Administrator’s reserves for firm power loads
within the region.

(B) After December 5, 1980, the Administrator
shall offer in accordance with subsection (g) of
this section to each existing direct service in-
dustrial customer an initial long term contract
that provides such customer an amount of power
equivalent to that to which such customer is en-
titled under its contract dated January or April
1975 providing for the sale of ‘“‘industrial firm
power.”’

(2) The Administrator shall not sell electric
power, including reserves, directly to new direct
service industrial customers.

(3) The Administrator shall not sell amounts
of electric power, including reserves, to existing
direct service industrial customers in excess of
the amount permitted under paragraph (1) un-
less the Administrator determines, after a plan
has been adopted pursuant to section 839b of this
title, that such proposed sale is consistent with
the plan and that—

(A) additional power system reserves are re-
quired for the region’s firm loads,

(B) the proposed sale would provide a cost-
effective method of supplying such reserves,

(C) such loads or loads of similar character
cannot provide equivalent operating or plan-
ning benefits to the region if served by an
electric utility under contractual arrange-
ments providing reserves, and

(D) the Administrator has or can acquire
sufficient electric power to serve such loads,
and

unless the Council has determined such sale is
consistent with the plan. After such determina-
tion by the Administrator and by the Council,
the Administrator is authorized to offer to ex-
isting direct service industrial customers power
in such amounts in excess of the amount per-
mitted under paragraph (1) of this subsection as
the Administrator determines to be necessary to
provide additional power system reserves to
meet the region’s firm loads.

(4)(A) As used in this section, the term ‘‘exist-
ing direct service industrial customer’” means
any direct service industrial customer of the Ad-
ministrator which has a contract for the pur-
chase of electric power from the Administrator
on December 5, 1980.

(B) The term ‘‘new direct service industrial
customer” means any industrial entity other
than an existing direct service industrial cus-
tomer.

(C)(i) Where a new contract is offered in ac-
cordance with subsection (g) of this section to
any existing direct service industrial customer
which has not received electric power prior to
December 5, 1980, from the Administrator pursu-
ant to a contract with the Administrator exist-
ing on December 5, 1980, electric power delivered
under such new contract shall be conditioned on
the Administrator reasonably acquiring, in ac-
cordance with this chapter and within such esti-
mated period of time (as specified in the con-
tract) as he deems reasonable, sufficient re-
sources to meet, on a planning basis, the load
requirement of such customer. Such contract
shall also provide that the obligation of the Ad-
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ministrator to acquire such resources to meet
such load requirement shall, except as provided
in clause (ii) of this subparagraph, apply only to
such customer and shall not be sold or ex-
changed by such customer to any other person.

(ii) Rights under a contract described in clause
(i) of this subparagraph may be transferred by
an existing direct service industrial customer
referred to in clause (i) to a successor in interest
in connection with a reorganization or other
transfer of all major assets of such customer.
Following such a transfer, such successor in in-
terest (or any other subsequent successor in in-
terest) may also transfer rights under such a
contract only in connection with a reorganiza-
tion or other transfer of all assets of such suc-
cessor in interest.

(iii) The limitations of clause (i) of this sub-
paragraph shall not apply to any customer re-
ferred to in clause (i) whenever the Adminis-
trator determines that such customer is receiv-
ing electric power pursuant to a contract re-
ferred to in such clause (ii).

(e) Contractual entitlements to firm power

(1) The contractual entitlement to firm power
of any customer from whom, or on whose behalf,
the Administrator has acquired electric power
pursuant to section 839d of this title may not be
restricted below the amount of electric power so
acquired from, or on behalf of, such customer. If
in any year such customer’s requirements are
less than such entitlement, any excess of such
entitlement shall be first made available to in-
crease the entitlement of other customers of the
same class before being available for the entitle-
ment of other customers. For purposes of this
paragraph, the following entities shall each con-
stitute a class:

(A) public bodies and cooperatives;
(B) Federal agencies;

(C) direct service industrial; and
(D) investor owned utilities.

(2) Any contractual entitlement to firm power
which is based on electric power acquired from,
or on behalf of, a customer pursuant to section
839d of this title shall be in addition to any
other contractual entitlement to firm power not
subject to restriction that such customer may
have under this section. For the purposes of this
subsection, references to amounts of power ac-
quired by the Administrator pursuant to section
839d of this title shall be deemed to mean the
amounts specified in the resource acquisition
contracts exclusive of any amounts recognized
in such contracts as replacement for Federal
base system resources.

(3) The Administrator shall, consistent with
the provisions of this chapter, insure that any
restrictions upon any particular customer class
made pursuant to this subsection and subsection
(b) of this section are distributed equitably
throughout the region.

(f) Surplus power

The Administrator is authorized to sell, or
otherwise dispose of, electric power, including
power acquired pursuant to this and other Acts,
that is surplus to his obligations incurred pursu-
ant to subsections (b), (¢), and (d) of this section
in accordance with this and other Acts applica-
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ble to the Administrator, including the Bonne-
ville Project Act of 1937 (16 U.S.C. 832 and fol-
lowing), the Federal Columbia River Trans-
mission System Act (16 U.S.C. 838 and follow-
ing), and the Act of August 31, 1964 (16 U.S.C.
837-837h).

(g) Long-term contracts

(1) As soon as practicable within nine months
after December 5, 1980, the Administrator shall
commence necessary negotiations for, and offer,
initial long-term contracts (within the limita-
tions of the third sentence of section 5(a) of the
Bonneville Project Act [16 U.S.C. 832d(a)]) simul-
taneously to—

(A) existing public body and cooperative cus-
tomers and investor-owned utility customers
under subsection (b) of this section;

(B) Federal agency customers under sub-
section (b) of this section;

(C) electric utility customers under
section (c¢) of this section; and

(D) direct service industrial customers under
subsection (d)(1) of this section.

sub-

(2) Each customer offered a contract pursuant
to this subsection shall have one year from the
date of such offer to accept such contract. Such
contract shall be effective as provided in this
subsection.

(3) An initial contract with a public body, co-
operative or investor-owned electric utility cus-
tomer or a Federal agency customer pursuant to
subsection (b) of this section shall be effective
on the date executed by such customer, unless
another effective date is otherwise agreed to by
the Administrator and the customer.

(4) An initial contract with an electric utility
customer pursuant to subsection (c) of this sec-
tion shall be effective on the date executed by
such customer, but no earlier than the first day
of the tenth month after December 5, 1980.

(5) An initial contract with a direct service in-
dustrial customer pursuant to subsection (d)(1)
of this section, shall be effective on the date
agreed upon by the Administrator and such cus-
tomer, but no later than the first day of the
tenth month after December 5, 1980. When such
contract is executed, it may for rate purposes be
given retroactive effect to such first day.

(6) Initial contracts offered public body, coop-
erative and Federal agency customers in accord-
ance with this subsection shall provide that dur-
ing a period of insufficiency declared in accord-
ance with subsection (b) of this section each cus-
tomer’s contractual entitlement shall, to the ex-
tent of its requirements on the Administrator,
be no less than the amount of firm power re-
ceived from the Administrator in the year im-
mediately preceding the period of insufficiency.

(7) The Administrator shall be deemed to have
sufficient resources for the purpose of entering
into the initial contracts specified in paragraph
(1)(A) through (D).

(Pub. L. 96-501, §5, Dec. 5, 1980, 94 Stat. 2712; Pub.
L. 106-273, §1, Sept. 22, 2000, 114 Stat. 802.)

REFERENCES IN TEXT

The Bonneville Project Act of 1937, referred to in sub-
secs. (a), (b)(1), and (f), is act Aug. 20, 1937, ch. 720, 50
Stat. 731, which is classified generally to chapter 12B
(§832 et seq.) of this title. For complete classification of
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this Act to the Code, see Short Title note set out under
section 832 of this title and Tables.

The Federal Columbia River Transmission System
Act, referred to in subsec. (f), is Pub. L. 93-454, Oct. 18,
1974, 88 Stat. 1376, which is classified generally to chap-
ter 12G (§838 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 838 of this title and Tables.

Act of August 31, 1964, referred to in subsec. (f), is
Pub. L. 88-552, Aug. 31, 1964, 78 Stat. 756, which is classi-
fied generally to chapter 12F (§837 et seq.) of this title.
For complete classification of this Act to the Code, see
Tables.

AMENDMENTS
2000—Subsec. (b)(7). Pub. L. 106-273 added par. (7).

§839d. Conservation and resource acquisition

(a) Conservation measures; resources

(1) The Administrator shall acquire such re-
sources through conservation, implement all
such conservation measures, and acquire such
renewable resources which are installed by a
residential or small commercial consumer to re-
duce load, as the Administrator determines are
consistent with the plan, or if no plan is in ef-
fect with the criteria of section 839b(e)(1) of this
title and the considerations of section 839b(e)(2)
of this title and, in the case of major resources,
in accordance with subsection (c) of this section.
Such conservation measures and such resources
may include, but are not limited to—

(A) loans and grants to consumers for insula-
tion or weatherization, increased system effi-
ciency, and waste energy recovery by direct
application,

(B) technical and financial assistance to, and
other cooperation with, the Administrator’s
customers and governmental authorities to
encourage maximum cost-effective voluntary
conservation and the attainment of any cost-
effective conservation objectives adopted by
individual States or subdivisions thereof,

(C) aiding the Administrator’s customers
and governmental authorities in implement-
ing model conservation standards adopted pur-
suant to section 839b(f) of this title, and

(D) conducting demonstration projects to de-
termine the cost effectiveness of conservation
measures and direct application of renewable
energy resources.

(2) In addition to acquiring electric power pur-
suant to section 839c(c) of this title, or on a
short-term basis pursuant to section 11(b)(6)(i)
of the Federal Columbia River Transmission
System Act [16 U.S.C. 838i(b)(6)(i)], the Adminis-
trator shall acquire, in accordance with this sec-
tion, sufficient resources—

(A) to meet his contractual obligations that
remain after taking into account planned sav-
ings from measures provided for in paragraph
(1) of this subsection, and

(B) to assist in meeting the requirements of
section 839b(h) of this title.

The Administrator shall acquire such resources
without considering restrictions which may
apply pursuant to section 839c(b) of this title.
(b) Acquisition of resources

(1) Except as specifically provided in this sec-
tion, acquisition of resources under this chapter
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shall be consistent with the plan, as determined
by the Administrator.

(2) The Administrator may acquire resources
(other than major resources) under this chapter
which are not consistent with the plan, but
which are determined by the Administrator to
be consistent with the criteria of section
839b(e)(1) of this title and the considerations of
section 839b(e)(2) of this title.

(3) If no plan is in effect, the Administrator
may acquire resources under this chapter which
are determined by the Administrator to be con-
sistent with the criteria of section 839b(e)(1) of
this title and the considerations of section
839b(e)(2) of this title.

(4) The Administrator shall acquire any non-
Federal resources to replace Federal base sys-
tem resources only in accordance with the pro-
visions of this section. The Administrator shall
include in the contracts for the acquisition of
any such non-Federal replacement resources
provisions which will enable him to ensure that
such non-Federal replacement resources are de-
veloped and operated in a manner consistent
with the considerations specified in section
839b(e)(2) of this title.

(5) Notwithstanding any acquisition of re-
sources pursuant to this section, the Adminis-
trator shall not reduce his efforts to achieve
conservation and to acquire renewable resources
installed by a residential or small commercial
consumer to reduce load, pursuant to subsection
(a)(1) of this section.

(c) Procedure for acquiring major resources, im-
plementing conservation measures, paying or

reimbursing investigation and pre-
construction expenses, or granting billing
credits

(1) For each proposal under subsection (a), (b),
(f), (h), or (I) of this section to acquire a major
resource, to implement a conservation measure
which will conserve an amount of electric power
equivalent to that of a major resource, to pay or
reimburse investigation and preconstruction ex-
penses of the sponsors of a major resource, or to
grant billing credits or services involving a
major resource, the Administrator shall—

(A) publish notice of the proposed action in
the Federal Register and provide a copy of
such notice to the Council, the Governor of
each State in which facilities would be con-
structed or a conservation measure imple-
mented, and the Administrator’s customers;

(B) not less than sixty days following publi-
cation of such notice, conduct one or more
public hearings, presided over by a hearing of-
ficer, at which testimony and evidence shall
be received, with opportunity for such rebut-
tal and cross-examination as the hearing offi-
cer deems appropriate in the development of
an adequate hearing record;

(C) develop a record to assist in evaluating
the proposal which shall include the transcript
of the public hearings, together with exhibits,
and such other materials and information as
may have been submitted to, or developed by,
the Administrator; and

(D) following completion of such hearings,
promptly provide to the Council and make
public a written decision that includes, in ad-
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